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ADDENDA. 


Preamble (p 9) The law of evidence is a law of procedure and alterations 
in the law of evidenco are, therefore, retrospective in operation, Paras Pam v 
Maca Ktmicar Ind Ruk (1930) All 733=123 Ind Cas 762=28 A L J 793 
S 3 (p 46) Evidence signifies only the instrument by which relevant 
facts are brought before Court. Gobaraya v Emperor, AIR 1930 Nag 242 
(F B) 

S 3 (p 62) Tho word "proved” moans that it is probable that a fact is 
established that persons should ns reasonable men act upon it The law does 
not require thnt facts should be proved with nnything like mathematical 
certainty The word disproved” is merely the converse of tho previous proposi 
tion The expression ‘not to be proved" indicates a state of mind between the 
two states of mind, when it is not possible to say precisclj how the matter 
stands Emperor v Shapi, 31 Bom L R 515 

S 3 (p 58) “Reasonable doubt” is the doubt which is reasonnblj enter 
tamed and not the doubt of a weak or vacillating mind Emperor v Shaft, 31 
Bom L R 515 

S 6 (p 81) Statement by a raped girl to her mother after transaction 
is over is not relevant under s G—Srcchari v Emperor, 50 C L J 524*. A I R 
l 1930 Cal .132, see also Ghulam v Emperor, A I R 1930 Lah 336 = 31 P L 
R. 109, where it was held that such statement, where it was a part of a res gestae, 
would be of very little value 

S 7 (p 110) Where an accused takes tho dofence founded on an alibi 
> reasoning from probabilities can not take tho place of evidence Gurdas v 
Fmperor, A I R 1930 Pat 509 = 1930 Cr C 93 

S 8 (p 114) Subsequent conduct when relevant is proof of guilt ex 
plained Chandnl a y Emperor AIR 1930 Oudh 234 

S 8 (p 130) Complaint in answer to question is not relevant Emperor 
' x Sooft AIR 1930 Lib 84 

\ J S 9(p 150) Where several persons aro charged with conspiracies evidence 
^ to show previous association for criminal purposes with approver is admissible 
to corroborate approver under s 9 or s 11 ns regards his statement regarding 
conspiracy Emperor y Wahidudm , A L R 1930 Bom 157 «= 32 Bom L R 324 
S 10 (p 154) If two persons conspire together to commit an offence, 
each is regarded as being the agent of another and just as the principal is liable 
for the acts of the agent, so each conspirator is liable for what is done by his 
$ fellow conspirator in furtherance of the common intention which they had both 
entertained First you must find that there was a conspiracy, and, secondlj, 
that the person to whom the doctrine is to apply should have joinod the con- 
spiracy before they can be made liable for anything said or done by others 
Emperor y Shaft Ahmad 31 Bom L R 515 

S 11 (p 163) A deed which is not admissible in evidence on account 
of its being barred under s 49 Registration Act, can be admitted under this 
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S 14 (p 256) Previous speech though made about six months before is 
admissible ns eaidence of intention of speaker if both speeches form part of 
speeches on one topic Dm Prakashv Enpeior A [ R 1930 Lah 867 = 1930 
Cr C 911 

S 17 (p 287) If a statement is to be relied upon as an admission, the 
whole statement must bo taken Jit ala Das v Pit Santa Das A 1 R, 1930 
P C 245 

S 17 (p 291) Admission rat^es presumption as to the truth of fact ad 
mitted BhagSmgv Jot/ Singh, 10 Lah 624=llGInd Cas 903* A I R 1929 
Lah 318 

S 18 (p 314) Admission by one of the defendants that the land in suit is 
ance9tial is not binding on the other, when they are not represented by him and 
have independent rights of their own Kishan v Lochman, AIR 1930 Lah 
138 

S 19 (p 330) Admission and conduct of trustees of public institution 
cannot be allowed to prejudice institution’s conduct materially Balak Ram v 
Nanupal, AIR 1930 Lah 579 

S 19 (p 330) In a suit on title, proceedings m a previous title suit 
instituted by defendant against third persons are relevant under a 19 of the 
Evidence Act Jahram v Lokenath, Ind Rul (1930) Pat 558*125 Ind 
Cas 783 

S 21 fp 337) In a suit on title the pleadings of a defendant m the prior 
: suit are admissible ns admission under s 21 of the Evidence Act Jattram v 
t Lokenath Ind Rul (1930) Pat 558*125 Ind Cas 783 

I S 21 (p 337) Statement in an unregistered compromise is admissible as 
admission Sahsh Chandra v Bireswar AIR 1930 Cal 559 

S 21(2) (p 342) Declaration of religion in formal document is relevant 
I admission when religion of deceased person is a fact in issue Leong v Leon, 
AIR 1930 Rang 42=7 Rang 720 

S 21(3) (p 343) This clause is intended to apply to cases in which the 
i statement is sought to be used in evidence otherwise than as an admission, for 
j instance ns part of the res gestae as a statement accompanying or explaining a 
particular conduct but it cannot be held that a statement which is inadmissible 
j in evidence under the general rule can be made admissible ns such by reference 
,1 to s 21(3 ) — Ahca v Emma, AIR 1930 Oudh 441 

j S 23 (p 354) Section 23 is no bar to use of admission in compromise, 

0 which is not rejected Sadhu Ram v Botha Ram AIR 1930 Lah 293 

S 23 (p 354) Section 23 does not cover cases of letters merely because of 
\ the insertion of 'without prejudice” Lucknow Impt oiemenl Trusty Ph Jaitby, 
AIR 1930, Oudh 193 

$ S 24 (p 354) Confession is admission made by accused Khub Rha v 
j Empeior AIR 1929 AIL 29 

S 24 (p 3o0) Admission by party in case m which charge is baseless 
f | nct * prosecution 13 carried to harrass party are not voluntary and therefore not 
.1 bllM W Senetauj of State v O T Sarin, A I R 1930 Lah 364=120 Ind 
> Cas 593 . , 
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established rult of practice that a retracted confession must be corroborated bj 
indepcndant ev idencc in mnteral details before a coin iction can bo made to 
rest on it whether against the peraon who has made it or against the co accused 
Miran v Ciown 3PLR 377 = 116 Ind Cas 621 = 30 Cr L J 640= A I It 
1929 Lab 597, sec also Skeonatain \ Empeioi, 8 Pat 262 = 10 Pat L 
228=117 Ind Cas 43= A I R 1929 Pat 212=30 Ci L J 71G, Kunja v 
Empty ot i 8 Pat 289 = 10 Pat L T 349 = 30 Cr L J 673= A IK 1929 Pat 
275 Atjan Sinr/h v Empeioy, 30 P L R 046=119 Ind Cas 323=30 Cr L 
T 1040 

S 24 (p 396) Confession excluded by trial Magistiate wrongly or nghtlj 
cannot be relied on in revision Billuv Empty or, A I R 1930 Sind 168=126 
Ind Ca° 53 

S 25 (p 401) A confession made to a Police Officer i& inadmissible m 
evidence under s 25 of the Evidence Act, even if the Police Officer is invested 
with the powers of a Magistrate Jas Bahadin v Emperoj , Ind Rul (1930) 
Rang 237=125 Ind Cas 337 = 8 R 32 

S 25 {p 401) The question whethei or not a statement is to be regarded 
a^ admissible as being a confession or not usuallv arises in the case of a 
statement made to a man while in custodj of police Ambnr Ah v Emperoy , 
A I R 1929 Cal 539 

S 26 Ip 410) Section 26 makes no difference between oial and written 
confession Jograj v Emperoy AIR 1930 Lnh 534 

S 26 (p 410) Section 26 does not make admission dependant upon 
knowledge of accused as to the identity of "Magistrate Josyaj v Empty oy, 
AIR 1930 Lab 534 

S 27 (p 412) Section 27 has nothing to do with the question whether 
the fact discovered 13 or is not relevant Sulhanx Empty oy, 10 Lah 283 = 11 
Lah L J 159 = 115 Ind Cas 6 = A I R 1929 Lah 344 (F B ) 

S 27 (p 412) Reco\enes alone do not justifv person’s conviction Sham 
Singh v Eyyipey or A I R 1930 Lah 91 

S 427 (p 416) Joint discoveries are not ndmi^ible at all igainst an} of 
the accused unless it can be shown who first made the di=coverj Faquira v 
Oroitn 30 P L R 397 = 116 Ind Cas 619=30 Cr L I G39=A I R 1929 Lah 
665, see also Emperoy \ Shnputi atja, AIR 1930Bom 244=32 Bom L R t>74 
S 27 (p 421) Out of statement containing cor fesoion onlj Such portion 
a& leads to discoveries is admissible Superiyitendent x Bhajoo AIR 1930 
, Cal 291=34 C "W N 106, Manommed v Emperoy Ind Rul (1930) Sind 
, 241=126 Ind Cas 62= A I R 1930 S'nd 11, Mannun v Empty or AIR 
1930 Lah 530=121 Ind Cas 728 , Emperor v Shivpulmqa AIR 1930 Bom 
{ 244=32 Bom L R 574, Mohammed \ Emperor A L R 1930 Sind 225 
t Superintendent erf Legal Affairs v Bhajoo Majki, 1930 Ind Rul CaL 605=34 
OWN 106 = 125 Ind Cas 733, Emperor v Mela, 10 Lah L.J 531=112 
Ind Cas 55=29 Cr L J 967 Sulhanx Emperoy , 10 Lah 283=11 Lnh L T 
| 1159= A J R 1929 Lah 344 (F B) 

. S 30 (p 441) This section should be con«tiued strictl \ Abbot Xaidti v 
, Emperor, 1929 M W N 693 
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THE INDIAN EVIDENCE ACT 


S 30 (p 439) &elf implication is guarantee for truth of accusation agair 
qo accused Kkubone \ Emperor ,A I R 1930 All 29 

S 30 (p 452) In the absence of any corroboration connecting an accusi 
with the commission of offence the confession of a co accused cannot be tab 
into consideration agunst him A> jan Stngk v Emperor , AIR 1930 Lai 
257 » 30 V L R 646 The question of what corroborative evidence is sufficiei 
must depend on the circumstances of each particular case Ugappa v $ ,!! P £r0 
}0 L W 403-1929 M W N 272 = 119 Inti Ca« 474 -A 1 R 1929 Mad 498 
S 30 (p 454) A retracted confession of a co accused cannot alone 1 
sufficient evidence to justify a conviction but if that confession is unrebutte 
it is admissible as very c trong piece of evidence Shco Fatah v Emperor, 11 
Iud Gis 77L= A I R 1929 Oudh 167, see also Arjan Singh v Empere 
30 P L B 646 =*119 Ind Cn« 325, Fahmaly Emperor 11 Lab L J 6"^ 
Ind Cvs 65 Sordora\ Emperor, 125 Ind Cas 638, Wajid v Emperor, A I® 
1930 Oudh 412 , but see Ooborya y Emperor 125 Ind Cas 673 (F B) 

S 30 (p 453) Confessional statements or accused cannot be u ed v 
corroboration of the evidence of the approver inasmuch as tainted evident 1 
not made better by being corroborated by other tainted evidence Dautoll 
Emperor 193 Nag 98 = 120 Ind Cas 321 

S 30 (p 157) In cases where the sole evidence against the accused rS tha 
of a retracted confession such confession if it is relied on must be relied oa 8 
a whole and not only in part Durjan v Emperor , AIR 1930 All 92 

S 31 (p 453) Under section 31 admissions are not conclusive ev idenc 
of the matters admitted Jagannathy Kali, 8 Pat 776=10 Pat L T 191=4 
1 R 1929 Pat 745 

S 32(1) (p 488) A dying declaration made at the time when a per«on j 
m a precarious condition does not cease to be such and become lnadnu^' 
under s 32 of the Evidence Act merely because the declarant happens * 
linger for a few days more Thakur Singh v Emperor 10 Lah L J 4t>3*L ; 
Ind Cas 177 -A 1 R 1929 Lah 64 

S 32 (1) (p 188) First information report is admissible under s 
as the statement of a person since deceased relating to the instances of * 
transaction Kaper Singh y Emperor, AIR 1930 Lah 450=31 ? 1 
R "8 \ 


5 32 (1) tp 188) Where a person dies m hospital after being bsW^ 
and hurt, not of the injuries but of a malady independent of such injuries, 
tor example a* pneumoms the dyingdeclaration by such person is nOtadaussibB 
m evidence in a trial of his assaulters under s 324 Wall Mohammed T 
Emptror r A I R 1Q30 Oudh 249 


™ ., 32 (1)(P 4SS) StateTnent b y dccea e d before third class 
riTTV 0 tCCOrd ffatement under 8 164 Criminal Procedure Code is relev^ 
v Emperor AIR 1930 Lah 60 

Evidence 3 t 498} , A , Stakmentcnnnotbe admitted under s 33(1) ,l * 

Act0 , d EdPcIaration unlMSltl3a statement made bj opersD „ „ 
It ”T I r 0r 10 ° ny of ,ho clr cumstances of the Iron act.® 

resulted in Ins death, in ensps in winch lh„ eau-e of that person's ^ c9tS 
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came into question Walt Mohammad \ Emptro) , 126 Ind Cas 511=A I R 
1930 Oudh 749 

S 32 (1) (p 488} Dying declaration can be proved by examining person 
recording it or person who heard its being made It must be taken as a whole 
and a portion of it cannot be allowed Tafiz \ Empeior A I, R 1930 Cal 
218=50 C L J 584 

S 32 (2) {p 001) The entry in the certificate of guardianship is Sufficient 
evidence to prove the age of particular person Mehpi Ah y Walayol, AIR 
1930 Oudh 97 

S 32 (2) (p 504) The principle upon which statements coming under 
s 32 (3) are regarded as admissible in evidence js that in the ordinary course of 
affairs a person is not likely to make a statement to his own detriment unless it 
is true Dal Bahadur v Bi jai Bahadui AIR 1930 P C 79=34 C W 
N 369 

8 32 (3) (p 517) Recitals m deeds in favour of one party to suit showing 
nature of some laws are admissible not only under s 32 (3) but also undei 
s 13 (b) Takaram v il loti Lai AIR 1930 All 299 

S 32 (3) (p 518) Statement by a Hindu widow since deceased, as to the 
power given to her to adopt is not admissible in evidence of such power under 
s 32 (3) as a statement against her own interest, when the facts are that she 
adopted one of her own relations after a life long enjoyment of her husbands 
property Dal Bahadur v Bijai Bahadar 34 C W N 369= A I R 1930 P C 
79=32 Bom L R 487=58 M L J 446=51 C L J 230 

S 32 (3) (p 519) A statement of a neighbour disclaiming his own title 
to a land and recognising another’s title is a statement against the proprietary 
interest of the person making it and is admissible under s 32, clause (3 ) — Tika 
Bam y Motilal, Ind Rul 193U All 781 = 1930 A L J 564 , but see Ailgtri 
Nayakarz v Perumal, 30 L W 422 

8 32 (5) (p 545) Entries in books of parties at places of pilgrimage are 
admissible to prove relationship Balakram v Kannumal , AIR 1930 
Lab 579 

8 32 (7) (p 552) A settlement deed under which a promissory note is 
transferred to the plaintiff if admissible as secondary evidence, maybe employed 
to prove the promissory note undvr s 32 (7) read with section 13 (a), since a 
i settlement deed constitutes a transaction m which a right was asserted Subba 

, Bayabe v Vengama, A I R 1930 Mad 742=123 Ind Cas 107 

I 8 33 (p 560) A previous diposition can be admitted in evidence only 

j under the provisions of sections 33 of the Evidence Act but before it <Jan be 
placed on the record of a ontmnal trial the Court must decide judicially that'a 
, proper effort had been made on behalf of the pro°ecution to secure the presence 

^ of the witness that inspite of that effort be had not been treats and could not 

be found out or that he was incapable of giving" evidence or was kept out of 
^ the way by the adverse pftrty or his presence could not be obtained without 
an amount of delay or expense which under the cirpu instances of the case the 
. Court considers unreasonable Ohulam Haider v Crown 30 P L R. 192 = 116 

, Iwl Cl'S 320-30 Cr L J 623- A 1 B 1929 Lib 642 It is impossible to 
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lay down an) hard and fast rule for the application of tins notion rachia® 1 * 
must depend upon its own facts and the matter i- essentially one for the 
oxerci f of the di eretjon of the pirt of the presiding Judge Jail J/®1* * 
JCmjtctor, 33 C TV N 1215=125 hid Ga* 597= \ I II 1029 Cal 105 

S 33 (p 570) lhc tiue rrnihnf of p 33 js thnt the partt had both th 
the light alid th> opportumt) of cro*** examining Meic opportumt) of cro a 
examining is not sufficient There mu«t also be the right to do so Dal Baha 
iliirv Bijai Bahadm \ I h 1930 P C 79“ UC TV N 3G9 In this section, 
which requires thnt the adverse part) in the fir t procei ding “had the right ai<l 
opportunity to cross examine” tho word and’ cannot be re id is‘or f Tb 1 * 
true meaning of the section is that the ndtersc par tv had both the right and 
the opportumt) of cro c s*e\am mug Ibid So the deposition of a wilnc«s i 
admissible under this section when the witnes is dead and tho oppo ite P 3 ^ 
had ail opportunity of cios exnimng him, though he did not n\ml himself of 
'ib/a PmamamJ \ Emperor , 50 C L 7 581= 12; Ind Cas 743“ A I* 
1930 Col 223 But if the cross ex limnntion of n witne c s is recorded by 8 
Magistrate m committal proceedings of bit own accord that deposition i» aot 
complete and should not be admitted m cudonce at the trial in the cour-* 1 
of businew Emperor v Mahal A 1 B 1930 Sind 51 So also when a 
sub Inspector was examined under s 203 of the Criminal Procedure Code bnt 
was not cross examined by the defence his deposition is not ndnn --ihlc undef 
6 30 in fhe Sessions tnal, even when the Sub Inspector dies before Sess on 
trial Tafi - v Emperor 50 C L J 534= A I R 1930 Cal 22S 

S 34 (p 531) Belevant entries in account boohs unless corroborated i^ 
not sufficient to fasten luhility upon a peison Khum Mai v DuarU Das A 
I B 1930 All 710=1930 A L J 937 

S 35 (p 592 An entry in the scholar b register made by the father 6ince 
deceased as regards his son's ago is admissible under s 35 of tho Evidence Ac* 
ns one made in a public register made b) a public servant in the discharge of 
official dut) ATunnal Lai v KamtJtan 114 Ind Cas 801 -A IB 
Oudh 113 

S 35 (p 592) Although an assessment list prepared by a mumcip'M' 
is net the final or sole test of the liability of the assessee to pay the parlicul« f 
taxes there i^a presumption that the assessment list was dul) published at the 
time the assessment was made Bhuaalpw y Moulnu, A I R 1930 Pat *70 

S 35 (p 592) Entries m revenue records prepared by public serfi® 4 
ui tho discharge of their official duty are relevant evidence of the facts record 
themn under the provisions of the Indian Evidence Act s 35 Gtmft* r 
Fafcin/oieda 5l C L 7 592 


6 35 (p 592) Entry m death register may be rejected when « eed 15 
prove or 16 prove death on particular day if register is prepared in casual 
Kahpodnv Sash Bhutan A I R 1930 Cnl 636 

S 35 (p 60J) It is doubtful whether entries, made m the aaccio° tl0n 
register regarding father's name of illegitimate child made three >e ar 

KIT) Mali m ! tS M ^"b'gOO 8 Se0t, °" T A 1 



ADDENDA 


CxxxV 


S 39 (p 614) Because a document is admissible for a certain purpose 
all lecital* statements and references therein cannot be used as proof of the 
facts to which they relate Til a Ham v Moti Lai , AIR 1930 All 229 

S 43 (p 668) Recitals of judgments not into partes of relevant fact 
are not admissible m evidence Asa Ham v Mansha, A I R 1930 Lah 237 

S 45 (p 668) In lau and as applied to a witness the term expert” has 
a special significance and no witness is permitted to express his opinion unless 
he is> an expert within the terms ot s 45 or in special cases is permitted to ex 
press such opinion bj some special law Ham Das v Sen clary of State, A I 
R 1930 All 587 

S 45 (p 678) Evidence of person who is not expert in art of handwriting 
can be ruled out as inadmissible under s 45— Chet Ham v Joqi Ham AIR 
1930 Lah 336 - 31 P L R 109 

S 50 (p 705) That the proofs as to whether there wn3 a marriage between 
two parties is to include a consideration of the character and conduct of various 
lelations and an estimate is to be formed as to whether on the whole these rek 
tives prefer the tie of concubinage to that of marriage is a wrong doctrine regard 
ing proof of marriage The evidence on this subject should not be allowed ns it 
is without competence Muhabbal v Mahomed, 56 I A 201=* 31 Bom L R 856 = 
33 C \V N 645 P C 

S 54 (p 724) Evidence to show character of persons associating with 
accused and nature of association is admissible Empeiory Wahiduddm, A I 
R 1930 Bom 157 = 32 Bom L R 324 

S 57 (p 754) The question whether a certain property belongs to a parti 
cular person or is a wahf property cannot be deemed to be a matter of public 
history within the meaning of s 57 Evidence Act, and historical works cannot 
j>e referred to for the purpose of deciding the question Sant Singh v Rallia 
Ham, 126 Ind Cas 744 = 12GInd Cns 171 = A I R 1930 Lah 733 

S 61 (p 784) Use of a document to settle dispute (foes not make it a 
true copj Abdul Dm v Hrishihesh, 49 C L J 516 = A I R 1929 Cal 
459 

S2 6, Expl I (p 78b) One specimen of news paper is counter part 
original of another of the same date Ham Chandra v Emperoi,A I R 1930 
Lah 371 = 170 Ind Cas G15 

SS 65, 66 (p 806) Secondary evidence ot sale deeds of houses adjacent 
to the house in suit, can be given in order to prove title only when the person 
in possession of tho e documents fails to produce them in spite of notice given 
to him Abdul v Ktshan 11 Lab L 7 401 , see also Mol an L al, v Oamda, 
13 R D 718, Subarayale v Vengamma, A ,1 R 1930 Mad 742 = 123 Ind 
Cns 197 

S 66 (p 816^ Where oral evidence was given to prove contents of a 
letter, which was neither produced nor called for, and no objection was raised 
to the giving of evidence tho secondary evidence was inadmissible under s 66 
and the subsequent dispensing with the notice would not make the evidence 
admissible that was inadmissible at the time it was given Ptofnllav K T, 
50 C L J 593 
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S 68 (p 831) This section Ins nothing to do with the question aWt 
the legality or validity o£ the instrument itself its an effective document of title, 
if there has been no proper attestation as required by law Balbahadur v 
LaUrni AIR 1930 All 669-1930 A E J 623 = 125 Ind Cas 507 

S 68 (p 838) Whore the executant of a document, who is an illiterate 
man denies execution and having put his mark to it and all the attesting 
witnesses are either dead, or have turned hostile or are not available, there n 
no rule of law which prevents a Court from holding the cxeiution prove 
when the signature of the attesting witnesses are proved to its satisfaction 
having regard to all the circumstances of the case Ponnu Sami v Kalyan 
sundoux AIR 1930 Mad 770 

S 74 (p 865) Statement during depnrtmtntnl enquiries by Mngistra^ 
are not public documents Government of Benaal v Sanh Ram, A I ® 

Cal 370 , 

S 75 (p 866) Abstract statement prepared b> a patwari even t oU * 
based on papers in his possession and bled in suit is only private docutncn 
Shcodas v Sheo Dxyal, AIR 1930 All 712 

S 81 (p 879) There is a presumption under section 81 of the genuine- 
ness of the specimen of the news paper actually produced Ram Chan r 
Emperor AIR 1930 Lab 371 = 120 Ind Cas 615 

S 90 (p 897) There 19 no presumption under section 90 With tegar 
unsigned accounts not purporting to be in the handwriting of any part" 3 
person Trimbaldas v Muthabat, AIR 1930 Nog 225 

S 90 (p 897) The presumption wising under section 90 applies even 
the fact that the testator was in a sound disposing state of mind, for the p 
"duly executed” means executed by a person legnllj competent to execute 
document Koiai/ya \ harran Chiti, AIR 1930 Mad 744 ( 

S 90 (p 898) The question whether the custodv from which a documen 
is produced is proper or not withm the meaning of section 90 cannot be e ^ 
mined by nny general principles but is one to be determined on the 
the particular cisc Bhaguant v Ram Sahai, 126 Ind Cas 19=I n d 
(1930) All 771 jt 

S 90 (p 901) Before any presumption as to the genuineness of a ^ 
document can be made under b 90 of the Evidence Act it is incumbent 0 
the party trying to rely upon the documeut to lay the foundation b> Iea<1 ^ 
secondary evidence under section 65 of the Evidence Act Gayo P fas 
v Jasiranf Bn, Ind Rnl (1930) All 668 = A I It 1930 All 815=1251° 
Cas 452 

8 91 (p 909) Some evidence of fact js alwa\ s admissible to assist 
a judicial determination of the meaning of the language of parties to an 
ment though the parties may not testify as to their intention Morrn v 
Jmrs 123 Ind Cas 807 « Ind Rul (1930) P C 291 

S 91 (p 009) M here there is a document in writing which does 
contain the entiro agreement between the parties but embodies only s° me q 
the conditions, oral evidence to prove certain other terms which bad 
agreed upon and which are not inconsistent with the instrument is c ^ e11 
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admissible in evidence Cj opeiatne Co \ Bkagttan Dvs A I R 1930 

aii m 

S 91 (p 909) Provisions, of section 91 ire not applicable to permts 
sion granted under C P Municipal Act s 111 Abdulla v l mbi Di s, A I R 
1930 Nag 130=120 Ind Cas 221 

S 91 (p 910) Where the agreement has been reduced to the form ot 
letters oral evidence of the agreement could not be admitted in evidence Raj 
Rani v Huham Chand, 123 Ind Cas 618=* Ind Rul 1930 Lah G34 

S 91(913) It is notnecessarj to get a family settlement reduced into 
writing and ge*- the writing registered Oral evidence on the point of the alleged 
settlement is therefore admissible Rangu v Lakshman AIR 1930 Bom 438 

S 92 (p 930) Documents evidencing family arrangement affecting immovc 
able property require to be registered and if such documents are not registered 
thej are whollj inadmissible in evidence Bfiagn an \ Sfnb Singh AIR 
1930 All 341 

S 92 (p 930) For the purpose of e 92 of the Evidence Act it is immnte 
rial whether the oral agreement sought to be proved is prior to or subsequent to 
the disposition Gopala v ^anl^xra Ind Rul { 1 930 » Mad 799= 1930 M W Is 
240=123 Ind Cas o4"> 

S 92 (p 901) Under s 92, mistake of the plaintiff as regird- a document 
can be proved SuLhdro v Ram harain AIR 1930 All 387 

S 92 Proviso (2) (p 903) Under piovi&o 2, the existence of n separate 
oral agreement can be proved onl\ when it is not inconsistent with the terms of 
the written document or when the mattei involved m the oral agreement i- i 
matter on which the document is silent hala Dku v Jagat Palhnk A I R 
1930 All 400 

S 92, Proviso (2) (p 90S) It is open to a part} to prove w intof con«tdera 
♦ion or fnilurc of consideration, but lti* not open to him to prove a variation in 
the amount o consideration Vatheg hmhmgga v 1 fobnmrd, \ I R 1930 Mad 
739 = 58 M Jj J 240 

S 92, Proviso (4) (p 97b) B\ proviso I, oral cvidi nee, varjing or modi 
f\ mg terms of a written contract are entirely inndmis ible CoUtf'lot of Flah 
v Aishori Lai, A I R 1930 All 721 (r B) = 1930 \ L J 1193 

S 92 Proviso (6) (p 99S) Oral agreement show in*, the nature of document 
is not admissible hut Court can take into consider ition cinum«taiict 5 if docu 
ment is of doubtful tenor Lahshmaga \ Mi traban A J R 1930 3 [ad 517=11 
M L W MG— 1930 M W N 129 here the document is silent ns to mtere t 
of two joint transferees, evidence of subsequent conduct is not h irredn 1 , between 
the transferees tnfei f Pamayga \ Mamninrn AIR 1930 'rod 590 

3 93 (p 9$3) In « suit for pronob where one dcfmdant denies fo 
liability on the ground tint he signed the document ns nit attesting witne*-, oral 
i valence to prove that the defendant v\ a- executant and hence liable under th* 
terras of the contract wn« held to he ndini *ihle Muhammad v Jdirhnn ! A I It 
1930 All 700 

S 94 (p InOl) 1\ here the dispute is nn as to the esi tmg [act- but i n 
tf* whit is intended by the parties to he done b\ them m fat ire. * 9Jdof«not 

ft 
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apply ami mutuil mistaD of fact can bo proved I)ahp v Itohpi A I R 
1930 Lilt 446 = 122 lml Gas 193 

S 101 ip 1031) Where nil mUcrinl fact u arc before Court* question of 
burden or proof not partinent Trnnhal \ 1 hlhabai, AIR 1930 
223, see al o Ma<tappa \ Palamnppa \ I R 1930 Mad 790=125 Ind 
Cas f»s 

SS 101 102 (p 1031) The plaintiff ha» to state when his cau«e of action 
arose and it lies upon him to substantiate bis statement To ca a t the burden on 
the defend in is would run counter to the provisions of §§ 101 and 102, Evidence 
Ai* Snbbaraijuln \ 1 tnnamn, V I II 1930 Mad 712 = 123 Ind Cft* 197 

S 104 ip 1033) Grave uid serious onus re ts on persons seeking t> 
displace natunl succession hj net of adoption Ralal Amu v iYchm Shi 
AIR 1930 Lab 579 

S 108 (p 1075) The presumption raised bj tin* section is confined to the 
presumption of oath and not to the exact tunc when death may have occurred 
Jen an Singh \ Kuar Reoti AIR 1930 W\ 127 *.1930 A LJ 4G9 

S 112 (p 1093) Child born nine months after death of his father w' 3 
held to be legitimate Bhaxron Period v Oopi Kuna at, V I R 1930 F 
C 139 

S 114 (p 1108) Presumption referred to in illustration (a) to section IW 
is not confined to charges of theft but extends to all charges however pentd 
not excluding even murder This presumption relates to offence of dacoiff 
dso RamSurup i Dmpetor, \ I R 1930 Pat 513 = 9 Pat GOG 

S 114 (p 1127) Where a per&on executing a deed required by law to 1)6 
iegi«teied is of full age when appearing before the Registrar, and admits 
execution of the deed, the presumption is tbit the transaction to which the deed 
relates is valid Mohammed v Mohammed , AIK 1930 Al) 605 

S 115 ip 1155) Defence of estoppel can nlways be taken if it is warrant 
od by the ficts proved or admitted even if those facts have not been specific^ 
pleaded Co operatne Loan Bank v Shanmugan AIR 1930 Rang 265 

S 115 (p 1180) Acts m representative character do not create estopP eI 
on personal claim- Sam Hotalh y Hamcaxt, A I R 1930 P C 249 

S 115 (p 1187' Next presumptive reversioner consenting to and nctm? 
upon family arrangement agreed to on acceleration of estate bv limited owner’ 
estopped from challenEmg,' Polhar Smgh y Dulan Kunua, A I R ^ 
VU US3*=1930 A L J Gbb=125 Ind Gas 1 

S 116 (p 1201) The words ‘ continuance of tenancy” in s 116 «PP lie 
* 10 <0innc ^ m 9 ue t’On in the same suit m which the estoppel arises an‘ 
l°om°i"l ST" " na " Cy ' BMka, A I R 1930 Bom 393-3' 
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S 145 {p 1330) 1 ailure to object to the admission of a previous statement 

made by a witness does not amount to the u&e of it as substantive evidence or 
its use against the provision of s 145 of the Evidence Act Gobwl \ Baltleo 
126 Ind Cas 369= A 1 R 1929 Pat 305 

S 157 (p 1369) Deposition of attesting witness in prior proceeding if, 
he being alive is examined m subsequent case can only be used to contradict or 
coiroborate him Ponnusami \ Kali/an AIR 1930 Mad 770 

S 157 (p 1370) Oral evidence of what a witness had said on the occasion 
of an identification parade in the presence of a competent Police Officer of the 
Bombay City Police is admissible in evidence under s 157 of the Evidence Act 
to corroborate a subsequent statement made by the witness I Vahiuddm \ 
Einperoi Ind Rul (1930) Bom 429 

S 159 (p 1378) Section 159 does not render the notes of a speech 
inadmissible in evidence Om Prol ash v Empetpt, A 1 R 1930 Lah 8G7 = 1930 
Cr C 911 

SS 159 to 161 (p 1378) §§ 159 to 161 permit i limited use being made 
of post mortem notes of medical officer, namely that for refreshing his memory 
or by n party for the purpose of contradicting the witness Mohamcd \ Empcio», 
A 1 R 1930 Sind 225=1930 Cr 805 




INTRODUCTION 

When we »peak of the law of any subject, we are taken to mean those rules 
by which its consideration is to be governed The laws 
Meaning of the word 0 f honour are the general rules of honour lble conduct, 
the laws of thought nre the fundamental principles of 
thought, the laws of war are the rules and usages recognised and accepted 
imorg civilized nations for nguliting the conduct of the billigerents, the law of 
nature is the uniform occurrence of natural phenomena in the same way 01 
order under the same conditions so far ns human knowledge goes The law 
of evidence, and bj ‘'evidence” is always to be 

i e ' 1 „ understood “legal evidence,” consists of those rules, 
dence and law of , , , , 

evidence” statutory or otherwise, which regulate the acceptance 

oi rejection of that information to a legal tribunal 
which will justify a conclusion or judgment upon the matter in issue before it 
Those rules have been adopted from the experience of ages not only to regulate 
what evidence shall be admitted and what excluded but the way in which it 
shall be presented or objected to— the mode and order which its component 
pirts Bhall assume— what shall be the extent of its recognition and cogency — what 
quantity and quality of proof if any, shall be called for with respect to any 
particular matter submitted Such are broadly the rules of evidence which taken 
together, are called the ‘ law ’ of evidence A rule of evidence is defined by 
Barter P J, , n Lapham v Mm shall, 51 Hun (N \ ) 561 = 3 N Y Supp G01, 
G03, to be the mode and manner of proving the competent facts and circum- 
stances upon which a party relies to establish the fact in dispute in judicial 
procedure. 

In Sir James Stephen s monumental Digest of the Law of Evidence, he 
named the great artery of law which defines rights 
Division of law* into duties and liabilities the substantive, and the next in 
tue antlve an a jeo importance by which that substantive law is applied 
to particular ca«es, the law of procedure 
Wherever the human race has existed and under whatever conditions, — 
whether a* some savage tribe m the heart of Africa or 
SubBUnhi^Law 0 ^ ^ aS most en hghtened community of modern times, — 
the distinct personality of its members has always 
been prominent Man is, above everything an individual However much 
he may combine for protective, social or commercial purposes, it is the distinct 
personality of the individual which is seen in all the relations which] are 
established In this fact that man is an individual complete in himself and 
not a component part of some larger personality lies the idea which distin 
guishes between ‘'mine and your«' —the idea of ownership This idea implanted 
m man as a part of his nature ts at the ba e ts of all law — upon it the whole 
system rests Rules which have from the inception of the human race governed 
human action are developments of this idea The«e rules made up a large part 
of the law of the primitive peoples They were rules which expressed general 
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rights with respect to person and propt rt> — hrond principles which nml nohir 
making power to istabiish them but which wire uimer-all) rej,ogm *1 
necessary to the eminence of an) int< rcournc lx iwei n imliudmU 

1 lm\o n right to defend m) person from wjurt nml to tnjoj, witho it 
interference m> propert) I his is because the) nre mine, because from th 0 
relation m which tho) stand to nit, the mind concerns in respect to them 
ilea of ownership Stued in the form of rules, wo might ‘m, (1) ever) per^n 
mn) defend his person from injur), (2) exert person ma> enjo) hi* propertj 
without interference Thest are rub** of human action exor> where recognne 
and relied upon 1 lie) are law* nml wort in the lnginning tlie law Perhap* 
it was not long before tht\ wore qunhfieu explained, amplified and develop* 
hy mcan-j of numerous other rules hut in tin beginning tin) constitute! 
the law 

Itceitainl) could not hn\e been long after intercourse between hum JB 
beings begun before the question arose as to w ^ st 

Development of the makes proper!) A’s instead of Us nml undoubted 
substantive law , , . , »,,n 

h cneral recognition of ccrlnm rules ns to the owner u, r 

of propert) soon came nbout I or instance, it wn* probabh not long di*P uteJ 
that what A subdued from a wild state, or reduced to bis pos a e*-sion, or made tnit 
his hands, belonged to A, in preference to 11 It tnn> soon havo becomo e tab- 

hshed that if A by gift or exchange put B in possession of that which ha 

formerly been his (As) it then becinio B*» m preference toC« Itmut 
oon have been recognized that A’s right to defend his person from injury ' Tfl 
qualified by the rule that he must not him«elf interfere with the person or 
propert) of B, ind that, injured while so doing, he could claim no redre 
The two geneinl rules relating to the enjo) men t of person nnd property unk" 3 
they were thus amplihetl, would avail man little While it is true that all m 6 ® 
under normal conditions, instmctivel) recognise the&c rules m their general 
application to the relations between them, )ct tho conditions under which men » ct 
are so often not normal and the chances of n clashing of fights are so gre ,t - 
that if the law were expressed in these two general rules, with no subsidiar) ruk s 
to explain, define and limit their application men would be constantly in 
uncertainty as to the effect of their actions 

Such subsidiary rules are a part of the law The) arc rules of human action 
and have become a part of the law because the varying relations between i»* 
viduals in business and social life have demanded them The) have come slo^f 
and been grafted into the law one by one, sometimes by the common recognit'O" 
of men, later it may be, finding a definite expression m the decision of Court^ 
sometimes put forth in the first mst ince by the Courts, sometimes establish 
by legislative bodies Together they make up the bod) of law which defines rt> e 
rights and obligations of men that which is known as the substantive law 
It must not be supposed that this mass of rules alone constitutes the law 

Development of the ad £ exists to d «y A being the stionger, might 
lective Imp- 116 person with imnnw,, n i™ „,itr«»rIeS3 w 


jectue Javr person with impunity and B be powerless*® 

and defvimrRm,. himBdf or A trespass upon B & 1» rJ ' 

' y S 7 5 remain a trespasser during hie own pleasure, were it 
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that means exist by which B can enforce his rights in respect to lus person and 

property So, too, a piece of property — ahorse, for example claimed by both 

AandB might go to the stronger, though not the one rightfully entitled to 
it, were it not for such means In fact, the rules defining the rights and obli 
gations of men, however complete and perfect they might be would be of little 
use to mankind, unless there existed the means of compelling men to conform 
their actions to them, or of inflicting punishment upon them for failure to do 
so So it happens that, with the growth of the substantive law another kind 
of law has been established, which relates, not to the righta and obligations of 
men directly, but to the means of enforcing them This is the law which 
defines the nature and powers of judicial tribunals, and then prescri bes the 
methods of procedure therein This is known as the adjective law 

The rules both of substantive and ndjectne law have attained such va°t 
proportions that for convenience in explaining and 
sepvrate'bAnches int<> discussing them, they are generally grouped into 
classes according to the nature of the subjecr matter 
to which thej relate Each class is then spoken of by itself ns the law 
of the particular subject to which it relates , as the law of torts,” the “ law 
of contracts' , “ the law of evidence,” and the like What each subject in 
eludes is dependent largely upon the conception of the particular writer hand 
ling it for there is no well defined dividing line between many of the subjects 

Ihe uljective law includes all the laws which have built up the judicial 
system whether they have had their origin m the con 
tion^to^the 11 A^echv 8t *tution, the legislature, or the Courts It embraces, 
Uw too, the laws which have fixed the practice in the 

Courts — the methods of carrying on the work by Judge 
and jury , the laws prescribing the manner in winch litigants might seek 
relief and carry on their cases are also included , and, finally, certain rules ha\c 
grown up, as n pnrt of this law, which relate, not to the machinery of the 
system, but, having regard to the imperfections of the machinery, are concerned 
with ■sorting out and selecting the materials which are supplied to it These 
last mentioned rules make up the law of evidence 

‘ The law of evidence ’ says Sir Tames FiUames Stephens ’ is that part 
^ of the law of procedure which with a view to nscertain 

«lSd°V sir JamS individual rights ami liability in particular cases, 
Pit 2 jvineB Stephens decides , (1) what facts nmj and what may not be 
proved m such ca*es , (2) what sort of evidence must 
given of a fact which may be proved , (3) By whom and m what manner 
t e evidence must be produced by which any fact is to be proved ’ 

Thus before tbe law of evidence can be understood or applied to any 
particular cn*e, it is necessary to know *o much of the substantive law as deter 
p what, under given states of facts, would be the rights of the parties, and so 
nine o the law of procedure as is sufficient to determine wh it questions it is 
°prn to them to mice in the particular proceeding 
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‘Thus in general terms the h» of evidence consists of provisions upon 
the following subjects — 

(1) The relevancy of fact* 

(3) The proof of facts 

H> Tho production of proof of relevant fact- 1 

Thf foictomg observations shoo that this account of the matter i 
exhaustive I or if lit «**-»uow» that a fact is known to he relevant and that its 
existence ts duly proved, the Court is in a portion to go on to say how *c flffect* 
thp existence nature, or extent of tho right or liability , the ascertainment d 
which is the ultimate object of the tnqmrv and this js all tint the Court feu 
to do 

‘ The matter must however, bo earned furthtr Tho three general hm 
may be distribut'd more particularly as follows — 

“/ flit fiilttann, of Fart* facts mav be relat'd to rights and hflbihti* 
m one of two ways — 

|1) Thev may by themselves, or in connection with other facts con 5, > 
Fvots m issue tntc such a state of things that the existence of the fi % 

puled right or liability would be a legal inference h« n 
them From the lact that A 19 the eldes son of B there arises of necessity 1,1 
inference that \ i 4 - by the law of England tho heir at law of B,nnd that h 
has such rights as that status involves From the fact that A caused the dew 
of B under certain circumstances and with n ceitnin intention or knowledg 
there im«es of necessity the inference that A murder* d B and 1 iiaM* to 
punishment provided by law for murder 

‘Facts thus related to a proceeding mnj be called facts m issue unis’ 
thmr existence is undisputed 

‘(2) Facts which are not themselves m issue in the sense above exp* flinPI 
Itelerant faots ma > effect the probibihtv of the existence of f* cts 1 

i a sue, and be used ns the foundation of mferen'CS 
pecting them, such fads aro de cnbed in the Evidence Act ns relevant facts 
All the facts with which it can in nnj event be necessary for CoJt* 
of Justice to concern themselves, aro included in these two classes 

Iho first great question therefore which the law of evidence should dec' 1 
is what facts are relevant The answer to this question is to he learnt &»' 
tho general theory of judicial evidence in chapter II of the Evidence Act 

What facts are in issue in particular case* is a question to be detcrm ,f ' f 
by the substantive law or m some mstames by that branch of the law of P 1 ^ 
dura which regulates the forms of pleidmg Civil or Criminal 

“7/ Proof of Relevant Fads M bether any alleged fact is a fart* 11 * 
Pi oof of ic!evant 01 ft re * evnnt foot the Court can draw no inference h» 
fact* its existence till it believes it to exist , and it i* 

that the belief of the Court in the existence of 
fact ought to proceed upon grounds altogether independent of the rein* 10 " 0 
iho fact to tho object and nature of tho proceeding in which its existence 13 *° 
determined The question is whether A wrote a letter The letter mW h * V 
contained the terms of a contract It mav have been a libel It may h&xe 
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constituted the motive for the commission of a crime by B It may supply 
proof of an ahbi in favour of A It may be an admission or a confession of 
crime, but whatever may be the relation of the fact to the proceeding the Court 
cannot a**t upon it unless it believes that A did write the letter, and that belief 
must obviously be produced, in each of the cases mentioned by the same or 
similar means If the Court requires the production of the original when the 
writing of the letter is a crime, there can be no reason why it should be satis 
Tied with a copy when the writing of the letter is o motive for a crime In short, 
the way in which a fact should be proved depends on the nature of the fact, 
and not on the relation of the fact to the proceeding 

‘ Some facts are too notorious to require any proof at all, and of these 
the Court will take judicial notice , but if a fact does 
1 Judicial notice 2 require proof the instrument by which the Court must 

Oral evidence 3 Do be conunced of it is evidence, by which I mean the 

ouraentary evidence actual words uttered, or documents, or other things ac- 
tually produced in Court, and not the facts which the 
Court considers to be proved by those words and documents Evidence in 
this sense of the word must' be either (1) oral or (2) documentary A third 
class might be formed of things produced jn Court, not being documents, such 
as the instruments with which a crime was committed or the property to which 
damage had been done but this division would introduce needless intricacy 
into the matter The reason for distinguishing between oral and documentary 
evidence is that in many cases the existence of the latter excludes the employ- 
ment of the former, but the condition of material things other than documents, 
is usually proved by oral evidence so that there is no occasion to distinguish 
between oral and material evidence 

III The production of Pi oof This includes the subject of the burden 
Production of pioof P r00 ^ ru * e3 u P° n which answer the question 

by whom is proof to be given The subject of witnes&es 
the rules upon which answer the question, who is to gne evidence and under 
what conditions? The subject of the examination of witnesses the rules upon 
which answer the question how are the witnesses to be ex immed and how is 
their evidence to bo tested? Lastly, the effect upon the subsequent proceeding®, 
of mistakes m the reception and rejection of evidence may be included under 
this head ’ * 

Ihe word relevancy is ‘more fully defined in sections 6 11 of the Evi 
Obscunt of the defi ^ ence The**© sections enumerate specifically the 

nition different instances of the connection between cause and 

effect which occur most frequently m judicial proceed- 
ings They are designedly worded very widely, and m such a way ns to oierlnp 
each other Thus a motive for a fact m issue (a 8) is part of it3 cause (a 7) 
Subsequent conduct mfluencui by it (s 8) is part of its effect (s 7) 
Facts relevant under section 11 would in most case® be relevant under other 
Actions The object of drawing up the Act in this manntr wa* that the general 

* Stephens’ Introduction to the Evidence Vet pp 11 — 1> 
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ground on which facts arc relevant might be stated in ns many and 
popular form3 as possible, «o that if n fact is relevant, its relevancy may bo 
eisily ascertained rhe«e sections are by far the most important, ns thev 
are the most original part of the F valence Act, as they affirm positively whit 
facts may be proved, whereas tin English law assumes this to be known wl 
merely declares negatively that celt un facts sh ill not be proved 

Ihe definition given m sections 0 11 is that of logical relevancy Logical 
relevancy plays a certain part in the law of evidence 
relevancy" ° f * 0glca * ln tint no evidence is admissible unless it is logically 
relevant It does not follow that all evidence which a 
logically relevant is admissible and i n fact much that is logically relevant a 
excluded Certain rules are laid down, founded on various considerations by 
which many matter^ which are logicnlly relevant nrc declared inadmissible 
The modern system of Evidence ays Prof Wigmoie 1 rests upon two 
axioms These underlie its whole structure Implicitly but nevertheless 
actually and positivelv recognised in the practice of 
lyinc the "law oTevj- ^° urh m tbe utterances of the Judges, they were 
denee first distinctly formulated by tho great master and ex 

pounder of the history of our lnw of Evidence lb* 
first ib this None but facts having rational probative value nrc admissible 
This principle is indeed axiomatic, for any system of Evidence purporting* 0 
he rational It assumes no particular doctrine as to tht kind of ratiocination 
implied, —whether practical or scientific, coarse and ready or rehned and system 
atic It prescribes merely that whatever is presented as evidence shall be 
presented on the hypothesis that it is calculati d, according to the prevailing 
standard of reasoning, to effect rational persuasion The second axiom on 
Which our law of Evidence rests is this All hets having rational probative 
value arc admissible, unless some specific rule forbids ” 

* 1 1,6 grpat blllb of tbe Law of Evidence says Sir James l itzjameB Stephens 
Law of evidence con * cont!,st3 of negative rules declaring what, as, the espre 
Bints of negative rules 8,0,1 run9 19 not evidence The doctrine that all facts m 
nrn , . w '* x * n,1(1 relevant to the issue, and no others, may & 

proven is the unexpressed principle, which forms the centre of and gives unit' 

» I raPrM3 " F?1 " V ' t0le ’ Th<! law has b “" worked out by degr«» 

< ,° f I,,tlge3 ” taptTOI '“ l more or less distinctly tho ptm 

“, 0,,Sl,t 10 b ' The rules estibhshed by them »« 

fnvnif it ,re PTlnt ° ome fl,c ts which cannot perhaps be Slid to be so J Iore 
' b V r "‘ “ ,rrekv ™ t *■«*» which ore redly relevant, but eveept.e"' 

relevant to the ^ T retI,IC,bl< ‘ lo Ibc principle that facts in issued 
relevant to the , .s„e, „ n( , no others may bo ptove d 

ftillmu inmik :::%°! ^ " ll,dl ,n con ’ m °" hfe would usuilly be regarded ss 
infer alios *° but not 'PinBcnll, connected with each other (»' 
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3 The f ict that a person not called a- a witness h is asserted the existence 
of an> fact (Hearsay) 

“3 The fact that my person is of opinion that it fact exists (Opinion) 

4 The fact that n persons character i» such ns to lender the conduct 
imputed to him probiblc or improbable ( Chaiadei ) 

‘To each of those foui exclusive rule* there art howtvei import mt 
exceptions which are defined b) tho Law of Lvidence 

‘The rejection on one or another pinctical ground of what is reallj 
probative is tho cbarnctenstic thing; in the Fngli h 
Chaiactemtic of Fng common law of Evidence stnmping it out as the chdd 
lish common law of . , . > , , t , . , 

evidence of the jury sy*>tem In the shape it has taken it is not 

at all a nccessnr\ development of the rational method 
of proof , so that where people did not have the jury or having once had it did 
not keep it (ns on the continent of Europe although the >, no less than we 
worked out a rational sj stem), they developed under the head of Evidence 
no separate and systematized branch of law The greatest and most remark 
able offshoot of the juf} was that bod} of excluding rules which chiefly consti 
tute the English Law of Evidence This judicial oversight and control of 
he procees of introducing evidence to the jurj was what gave our system birth, 
and he who would understand it must keep this fact con stand} m mind’ * 

Ihc growth and the chnracL ristic of tho English Law of Evidence is thu> 
described h> an author of great eminence — f At once, when a man lmses 
his eyes from the common law sjstom of evidence, and looks at foreign methods, 
he is struck with the fact that English system is rad icall} peculiar Here, i 
great mass of evidential matter, logically important and 
Peculiarity of English p ro bitive is shut out from the view of the judicial tnbu 
Law of evidence de y , , . , , , 

pends on jury Bystem nnls by an imperative rule, while the .nine matter is not 

thus excluded anywhere else Engli-h speaking coun 
trie*, have what we call a Law of Evidonce but no other countrj his it, we 
alone have generated and evolved this large elaborate and defficult doctrine 
\\e have dom it, not by direct legislation, but, almost wholly, bj the slow 
accumulated rulings of Judges made in the Lying of ciuse® duung the last 
two oi three centuries —rulings which at first were not preserved m 
print but in the practice and tradition of the trial Court> , and onlv during tin 
last half or two thirds of this period have they been revised, reasoned upon, and 
generalized by the Courts %n banc When om has come to perceive these striking 
facts he is not long m finding the reason for them Indeed the very stiucture 
of the system thus produced points to the reason when we observe its constant 
anxious, and over anxious endeavour to prevent th** tribunal to which the 
evidence ia principally addressed from being confused and misled, and from 
dealing with questions which it has no right to deal with It might seem 
Strange and not worth while to keep alive bO long a tribunal which has needed so 
much watching and so may safeguards, if one dul not recall the immense persis 
tence of legal institutions and usiges, as well as the deep political significance 


* Thay or s Pre Treat on Evidence pp 180 207 266 509 
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o r the j i v nn I its r* 1 ition to what is mv-t valued in the national history a ,, il 
million* of the * ngh hnr It is tin institution of thejurv which nc'oiH 
fj- t’i w"im n hn «v<-t«m of e v tdence — an institution which Engh-h 
j-' 0 , , * rt ban hi! nnd u-t 1 in one or another department of their public ftflaifi 
fv r mr/' the (onque-t Other people- have had it onl) in quite recent tune’ 
tin 1 >« tndr /tl th v mnj I* long to tho o who begin with it centuries ago, anil th a 
nl’o- l it to h* < ome oh oleti nnd forgotten England done kept it and in* 
rang fiflnnn has d* v eloped it 

Ih'i institution the jur> which is thus the occasion of our law o f 
I \i 1 tin nnd which h nl o at the bottom of our sv-tem of pleading and preV 
hire nml «if v n much m nil branches of the substantive cimmon law fcv 
a p cnlnr «ni/r * for us 


xjwr 

!c 


1*1 t m of evidence like our'-, thus worked out at the forge of J-t'lr 

• em the {nil <-f caiHi s not created or groatly changed until lately 
latio i net th friut of nnv man’s sj-temnlic reflection or forces 1 
,r * *o « xhihit at e\erv 8t°p the marks of its origin It is not cor 
-d with th nil d finttion- or the exactor academic oi>eration* o 
1 ' i d fienli It is ntt* tiding to prictical cuds Its rules origin® 1* 11 


i>" ir m ti\ eti„„ stious of good «env, leg d experience and a mj*' 
*** * ‘inr* r tan l*n„ in 1 th n ) nre «kin„ to determine, not what U '* 

> m it nature, prohittv hut rtlhnr, passing hj that cnqiurv what « n, ° * 
dl> |r »i‘ne miller- shall mvirtlulens for tin- or that practical reason h* 
' 1 ’ * Pn * not «'•« hard hv tlie jtirv From the diversity and muHiml 
eti* ci la! ruhn^.* hi the Tud^i s,— rulings often hnstilj „ m do, i J 1-con *i hn 1 
~fri n th tnhxvmir to follow the-e im precedents and to gencrd J 
m ltl ort* upon th* n front the forg. tung hv some Courts m making » v * 
fi <“ « j ' « f lh n ci !-ntal nnd i mpirical nature of much in these diterminntier' 
all r i in o , chis fa t hv oilier- tlien has n suited plenty of tonfu* r 
I i •’* u ! r w’n h n rulin,, mu t l»e ni ide is often unfavourahl 
\ eiu- noil' - lur of rt,d nr 1 Ir shnfvd nl mhi />rir/» look O 

**' _» * * %l ** * JI ’* c*»nfn»e*I nnd iminHIi* hh One thing u 
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to the sixteenth, thence to the seventeenth thence to V D 1790, thence to 1830 
thence to i860 and thenc< to the present tune (1) From the section quoted we 
gather that up to the yeai 1200 we have no reliable datn although to the formalities 
of the exrliest tribunals there can be triced the sources of our present rules for 
the summoning of witnesses the effect of Rn ouh, and the necessary production of 
original documents 

(2) The next three centuries marked the establishment of the tn il b> juij 
I n this pi nod no new specific rules seem to have sprung up The piactice foi 
attesting witnesses, oaths, documentor) originals is developed The Tule for the 
conclusion of a se ded writing is defimtel) established But during these three 
centuries the general process of pleading and procedure is only griduallj 
differentiated f tom that of proof, — chiefl) because the jurois are as yet relied 
upon to furnish m themselves both knowledge and decision for the) are not 
commonly caused to be informed by witnesses in the modern sense 

(3) Between 1500 and 1700 the foundation of the present English sjstem 
was hud In that period we find the regulation of the oompetenc) of witnesses, 
the rules of privilege and privileged communications, the rules for attorneys 
the compulsory attendance of witnesses, the privilege against self incrimination, 
the" parol evidence” rule and the enactment of the Statute of Friuds The 

parol evidence ” enlarged its scope and came to include all writings and not 
merel) sealed documents lbe mark of the new period is °een at the Restora 
tion Justice on all hands, then begins to mend Crudities which Matthew 
Hale permitted, under the Commonwealth, Scroggs refused under James II 
The privilege against self incrimination the rule for two witnesses m treason 
and the character rule -three landmarks of our law of Evidence— find their 
first full recognition in the last days of the Stuarts 

(4) The fourth period of ninety years saw the final establishment of cross 
examination b) counsel the rule for impeachment and corroboration of witnesses 
the “best evidence” doctrine and the publication of the first treatise on the 
Law of Evidence by Chief Baron Gilbert in 1726 About the same time the 
abridgments of Bacon and Comeyns gave man) pages to the title of Evidence, 
but no other treatise appeared for a qunrter of a century, when the notes of 
Mr J Bvthurst (later Lord Chancellor) were printed, under the significant title 
of the Theory of Evidence' Blackstone's commentaries were published in 
17G8 In this period, besides the rules for impeachment and corroboration of 
witnesses (which were due chiefl) to the development of cross-exam in ation) are to 
be reckoned nlso the origins of the rules for confessions for leading questions, 
and for the order of testimony The various principles affecting documents — such 
a» the authorization of certified loi office) copns and the conditions dispensing 
from the production of originals — now ako receivedtheir final shape 

(5) The next forty years (1790 1830; saw n tremendons increase of the 
rulings upon evidenct, there being more than in the preceding two centuries 
In tins development the dominant influence is plain, it w is the increase of the 
printed reports of Nisi Prius rulings llus was at first the cause, and afterwards 
t e self multiplying effect of the detailed development of the rule 3 As «oon ns 

i3i Prius report 3 , multiplied and became available to nil, the circuits must be 
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Quarter Sessions for criminal proceedings Tbe^e Courts were supposed to 
decide cases according to English law and adopting English procedure 

Since the establishment of ths Supreme Courts of Calcutta, Madras and 
Bomba>, the English rules of evidence hate sjstemati 

English rules of e\i oilh been followed in the Presidency towns and sea eral 
dence ' 

of the reforms made in England bj Parliamentwere 

from tune to tune applied to tlie-o bj the Gotcrnor General in Council Thus m- 
competencj on the ground of crime and interest was abolished bj Act IX of 1840 
and Act VII of 1841 Vnd Vet XV of 1852 enabled parties to give evidence ex- 
cept in criminal proceedings and proceedings for adulter} or breach of promise 
But in the Muflhml theie was an absolute absence of an> a} sterna tic law of 
evidence The English laws of evidence were not in 

Evidence in f orce , n tho MufFusal The Muhammadan laws of 
the Mufnml Courts , , , , . . , „ , , 

evidence as laid down in the Hedaya, ns modi tied bj 

Regulations passed from 1793 to 1834 ns well as to a certain extent b> English 
practice and English text boohs were general!} followed in the Muffusal Courts. 

The Regulations of Bengal, Bombay and Madras laid down very few rules as 
regards evidence Under “cction 15 of the Bengal Regulations III of 1793 
a bond was required to he proved at leu«t b> two witnesses But such 
documentary evidence was received without any proof unless objected to 
such as copies of judicial proceedings nppe iring to be authenticated by the 
signature of the proper officer, and copies of English correspondence from 
Differ en R Collectors or other Government officers similarl} 

dealing^ with ^ulesof nut hentmated Even copies of copies were so received 
Evidence Rules ns to witness, corresponding those contained 

in the present Codes of Criminal and Civil Procedure, 
were made b> the following Regulations in Bengnl , Beng Reg IV of 1793 
ss 6 14, Beng Reg IX of 1796 as 2, 3 and 4, Beng Reg IV of 1897, s 7, 
Beng Reg VIII of 1803 s 25, Beng Reg L of 1803, ss 2, 3 and 4, Beng 
Reg III of 1812 s 2 , Beng Reg XXIII of 1814 ss 33 and 73 , Beng Reg 
XXIV of 1814 s 11 In Madras also rules relating to this subject were 
contained in several regulations namel} Mad Reg III of 1802 s, 7 , 
Mid Reg IV of 1802, s 18, Mad Reg V of 1802 s 16, Mad Reg VII of 
1802, s 18 , Mad Reg VII of 1809 s 22 , Mad Reg XII of 1809, s 8 , 
Mad Reg IV of 1816 15 16, Mad Reg VI of 1816 es 28 34, Mad 

Reg VII of 1816 ss 4 5 , Mad Reg X of 1816 ss 15 16 , Mad Reg 

XIV of 1816, s. 9 Mad Reg IV of 1821 s 10, and Mad Reg VIII 

! °f 1832 s 3 Moreover Mad Reg VI of 1816, s 35 and Mad Reg 

I VII °f 1816 s 15, have excluded documents not duly stamped Evidence 

, declared by the Muhammadan law officer to be inadmissible is dealt with 
by Mad Regs I of 1825 s 8 and VI of 1829, s 2 In Bombay some ruleB as 

j tQ witnesses m civil proceedings were made by Bom Reg IV of 1827 and 

t ru l e * as to witnesses in criminal proceeding-, were prescribed by Regs XII 
j and XIII of the same year All persons who had arrived at years of 

discretion and were of sane mind were made competent witnesses b} 

‘ Bombas' Reg IV of 18>7 s S3 imS XIII of 1827, s 35 A, id the section 


t 


Gill 


l ''~ t m <'nt, 0 „ al 1 X 

I ° 0 "‘ a 'n n rni ' W ^C I Acv 

d “ }, »ir doir„ r ,“ m '' >n , ' c " on of “’ti-norG^n y'" l ‘ Acf « U it, 

~“' h In f ltc0fn P(‘tot, C j ‘ l,er lament * C0Bt *'° l j 

f T, mt 4 0fo '‘l>or , 1 , ', "’"’’"'/-in, - " ,fo «o off / 

'"o' '>0 h,„i nn,m " m ,1 r 0 PwiiMuJ , “ Co “* it / 
<6e ' ' n ^ . ,0 ^o/? a «„i^ (0 male / 


,/* * n «‘i w , n #3aj ( . , 

*‘U) f|lo. 'i 

.0 „„ , J "*** 1 ,::^ Course! 
th “< snoot, „ ke,en '«t „ r for c « r >B >id '" n <»«inu r 

^Cor^^on-'^froo./^nof.o^r. 4b a«fc« be ‘ 

r°° sn " : "or :r- •» .£ ; 1 ■" ^ ^ 

hepir< J-o„ n b me Co Utt3 " Sto rcr„„, ‘ ,n< ' of,,,, ' f’ ,0 «»*r 

" M ’ S ) Act vtt l,el " f ‘>n ,./ ActV IIorZT „ / noon P«enrf 

**»Pt ,„;r Xvr of 1S5 /" >o«.o„ t '“f Si, B "" n-.ffno ' 

' narr, affe B 8 ' pr °oo t0 « c, us "^‘ 0r <'<*.»;«, /'* d,d »»< mb 
,f 0u »onf3 no( ,7 «"» Ac, (J”''Pn> C(!e( , *“^'’e ni1dL « oompefrm m 

, U0, 1 o»ofce, 1 , fi f‘ Sof «-.te 0nrf Plr '« 8 "; sf<>r «Sul lerj . or 7 6<e " t *Km«, 

' ,ca, oo of reo, ' Ed ““Piss „i 0n " d pr ™ ““Pelied to ol P™"<* 

ri“ C, '°" 0 f«he adm,Si ' W o>m, J ‘ """'o tho°l" r ' S ‘ COnl< > be l W ,n3pPC,w " ° f 

" «"> Sup re ' te ™oord of proof '; re ^‘orolB F °°* nr «lbjr,h ep „ 

ie Clr ‘l Cou rt , ° , Cour <8 4 C f v' cl, °" or „ c „ , '" n '«ure J( .' S l 8,l, Ps ond cerli ; 

1,8 Act „° U . rlS ofit B fij 1 ? Xtt r,...‘ d, ^nsed mil Ih, 


n tft e Sun rec orcJ of P ro rt / 

,ke Qvil Oo„ r ::° Cour <» Aet° Tp IC ' ,0n or nature ,, . m>«Mci 

18 Pirdes ° ‘ tB i‘5 ,X of is"! 11 ' d ‘ 5J)8 " 8 «f n„4 ,1, 

™"’P 8 «e nt „ 8 <0 eu lt8 as d " d '« Coo, pi d o^ndod 80m ' cl f ’ 7a8 '» fern ■/-» 

°">Pefe noj of *‘fe ls ‘fiero 1n ' »-ir ra „f ,, ? Pr ™*nc 7 Bf 

‘‘ hea nod 0 D 8 "' l0B8s °ni!. e ,0?,p oer,d " Xpr o S3 J 8 . pw, « "-ore mad. 

„ d0 d "*, Slate ^-npied f ° mpoi 'od , 0 or Z ‘ ^ ^ In 

->0.1 !*>.<. p ™d Uo f n ' e O'-d"no e „„ ‘ erB8i »M ai5 „ nio 

r,, " P ' ” ’ ri ‘n c . ss prof 0‘ ! 8ion !1 f ^J n * ,p »in« 0 / do O“'neol„ Prodo<: o document* J 

"''^'o'.Cd, 10 '"Odnoo n-‘ s ° I ° 0,B "‘ 8 Co„ to - P*fr. / 

dn '8o^ a ' n ffn„ n 0-3 oH er obo Pr^ ^mcotton between / 

■u^'op .,J l,,, *»«P;>f«rd,Z>. S ; c f T4b Obw couM / 

foduug** “'«.e, 1 ^‘ r “ d “' 0 d ltB " ( e ° n 2 » of that Art 

C 1 ;^ "'••osV u h ;j" M ^ ’mprorement / « 

C;,: ; n s,r j ”” m / 

13 “ jotiWi. de voa , f 85 A ct ff of / «, 

— j ^ °‘ ‘Mrange/npnf I ^ 


IMRODUCIIOX 


dm 

w» ‘-kilfully worded ami contained many \nlimbU. provisions which applied 
to nil Courts in British India { Vide Appendix: C tnfta ) Act \ of 1855, 
which was in force in the Civil Courts of the East India Company in the 
Presidencies of 1 ort ht George and Bombay enacted by s 10 a provision like 
section *2G of Act XIX of 1853 In 1859 the first Civil Procedure Code was 
passed by Act VIII of 1S59 and in 1861 the fir^t Criminal Procedure Code 
found place m the Statute book Act XV of 1809 provides facilities for 
obtaining the evidence and appearance in Court of prisoners and for sen ice 
of process upon them So it is cleir that down to 1872 there was no 
fixed rules of evidence, except t!io«e contained in \ct XIX of 1853 and Act II 
of 1855 which could be applied in the MufThsnl Courts The Commis loners 
appointed in England to prepare a bod} of substantive laws for India (ignoring 
the fact that their commission did not comprise adjective law) accordingly framed 
ft draft code, ,which m October 1868 was introduced b} Sir Henry Summer 
Maine and referred to a select committee as n Bill to define and amend the 
law of evidence This Bill was published and circulated to local authorities 
in the usual manner But it was pronounced to be unsuited to India by some 
competent persons It was far from complete it was ill arranged it was not 
elementary enough foi the officers for wbo^o use it wa= designed , and it 
assumed an acquaintance with the law of England which could scarcely bo 
expected from them A new Bill was therefore prepared by bu Tame? Fitzjames 
Stephens, the worthy successor of Sir Henry which was printed circulated and 
\cry freely criticised Sir James accordingly recast it, and it was ultimately passed 
ns Act I of 1872* It is on the main ba-ed on the English law of Evidence 

fhi6 enactment purports to consolidate define and amend the whole law of 
Fvidencc with certain exceptions mentioned in sections 1 and 2 Blit rules 
contained m tho Indian Evidence Act are also thus cutici«ed by Sn Henn/ Summci 
Maine ‘It must always be recollected that tho affirmative or positive method 
of arrangement followed in the Indian Evidence Act does not represent the 
historical growth of the English law of Evidence feo fir os it consisted express 
rules it was in its origin a pure sy stem of exclusion. 

Sir ^ Henry bummer nn( j th e g re nt bulk of its present rule s were developed 
Maine’s criticism on the . , , , , , , 

Indian Evidenoe Act as exceptions to rules of the widest application, w bicii 
prevented large classes of testimony from being sub 
mitted to the jury The chief of these were founded on general propositions 
of which the approximation to truth waa but remote Thus the assumptions 
were made that the statements of litigants as to the matter in dispute were not 
to ba believed that witnesses interested in the subject matter of the suit were] not 
credible , and that no trustworthy inference can be drawn from assertions which 
a man makes merely on the information of other men A complete account 
of *t cannot m fact be given unless the mode of its development be kept in 
view 

Another important reason, too, for remembering that our law of Evidence 
is historically a system of exclusion, is that we cannot in any other way 
account for its occasional miscarriages The conditions under which it w\s 
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with difficulty from I'oluted decisions reported in a foreign language The 
theory of judicial evidence is constantly mis stated or misconceived even in this 
country The English law on the subject is too often described ns being 
that winch it is its chief distinction not to be— that is, a an Organon as a 
sort of contrivance for tho discover} of truth which English law} ers have 
patented In India, several special cau s es have contributed to di°guiso its true 
character There is much probability that our English law of Evidence 
would never 1 nve come into existence if we had not continued much longer than 
other western societies the separation of the province of the Judge from tho 
province of tho jury , and, in fact, the English rules of Evidence are nevt>r 
ver} scrupulousl} attended to h} tribunals which like tho Court of Chancery, 
adjudicate both on law and on fact through the B ame organs nnd same pro 
cedurc Isow, an Indian functionary when he nct9 as a civil Judge and for the 
most part when ho acts as n criminal Judge decides both on law and on fact 
He it is who applies the rules of Evidence to him°elf, nnd not to a body 
distinct fro n himself , nnd he has often to perform the delicate nchievment of 
preventing bis declaim from being affected b} sources of information winch 
in reality have been opened to him 

’Tho effects of their peculiar experience on man} distinguished Indian 
functionaries ma} be seen to be of two kinds In some minds there is a complete 
scepticism as to the value of the rules of I vidence , and though the man who 
for the time being is n Judge mnj attempt to nppl} them, he is intimate!} 
persuaded that he has gone into bondage to a fooli°h technical 8} stem under 
compulsion from the Court of Appeal above him With others, the con se 
quences are of a different sort, but practically much more serious The} accept 
from the lawyers the doctrine that the law of Evidence is of the extremeat lm 
portance, nnd unconsciously allow this belief to influence them, not only in 
their judicial, but m their executive nnd administrative duties It is often said 
m India that the servile reliance upon the English law of Evidonce, which now- 
n days characterizes man} of the servints of Government, is producing a para 
lysis of administration , and though the assertion may be exaggerated, it is far 
from impossible that it mnj have n basis of truth * ' 

The jury trial system of rules of Evidence ’ says Prof Wigmorc '‘is not 
the only Bafe system of investigation in matters of liberty and property , for 
' other nations have had a long experience of successful justice without it Nor 
1 13 lt correct to assume that the general wisdom of experience which is represented 

* t in the system at largo is represented in all the detailed 

* oisen 1 ^ En ° re * ° ritl rules rigidly enforced, quite the contrarj What is 

commonly forgotten is that mo e t of the rules — nineteen 

* twentieth* let us say — are merely rules of caution, * e , they are based upon a 

* possibility of error, b o that the failure to ob B erve the rule is perfectly consistent 
^ with a high probability of truth The rule, for example requiring the original 
$ of a document to be produced is ( merely a rule against possibdities for 

* thousands of banks and business houses daily deal with ' mdlions of 

t wealth on the faith of copies not originals, to assert that truth was 
^ ceitamly_jm38ed becau B e_ .a copy was used is an absurdity H>o 

ft with the hearsay rule, it aims 40 fgUatd # c ogamstu possibilities^ ambus sound/ 
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Z meh ,' ' IS rnie - but ” u hl -‘M5 Of the pibt, ami all public news of 
77’ „ learned b J hears ry, for less than , in. 11, on of o'ur population rc 
, ' "r°r' 0bs 7'-« , °". ll “>‘ »ur soldiers fought „ lt h Gorir 

no the entire hnanc, .land cco no , ate operations of the country are bail, 

building eX UIQ of henrs ' , y "-htch is as solid as a steel and cone 

, A reoml thing to remember is that the jury trial rules are niton 
, ° J nS ant y c ' ln S II1 o tribunals of fact composed of inexpenence ] 
men dedmg iv, hundred , )P es of eases When the tribunal „ co.,. 
aZ ,77? ‘! ,0fm ' mal habitually ingmring day after dnv into 
oontitPd tinn ° * D e3fpert of evidence am generally 

miiniHh ” i , 6 C,lU^IOn!:, re P resented by the exclusionary jurj rules t 
* C ‘ f ‘ '} Wok ft tribunal in weighing the evidence, without the ncti 
i tfonlrl'l 'l*”" ® ummor ^ftme’h comment on this feature represei 

/.n | . FU / n 1,1 a community where the major part of fenrh offices i 
11 'T > lnmed m the l ™> “ *3 certain that the general m & 
them ClUi0ns em °^ ,e( ^ In 4 be jurt rules of evidence will be emplojed 

* t ,<il end ° f hls fam0U8 booh on Evidence sa>a * T 

and mil u 0 0 ® ervet he symmetry and beauty of this branch of thel 
that ihtn nro f* 8Q i^j* 0 1 l StU ^ ,ts pr,nc, P^ es convinced with Loid£>dv> 

ir ,es of rci,g,on ' m the ph » ° f nnture> 1 

or>ih»a«t,t flm t ll n ? h ® ex P e,,enco of common life,” Comment* 
3 £Uf ' nU,t 8ft > 8 Prof *«« Bradley Tha„e> « I tbmh that it W 
Nature of the> ng'ish b e J u ®terand more exact to say that our law of evichnc 
rule of evidence 8 « piece of illogical, but by no means irrational, P*U 

.i.i. , Wor ^ not,, tftU to be admired, noi easily tobefom' 

7 „7“7 ” r' UCt 0f lhe >“> «-» as die outcome . 

,,uri\on, „ , b> sas " cl0a8 lawyers, while nettling proem 

ire notin' ns T*"' ° vcl Courts whore ordinary, untrained citiMW 
l»mt of siew VJ’fuH o 7„ V lrfcU> ‘ trnl,0D " 1 ,n any other aspect, »*' 
(tonally nod. thm .„i , 8 °° J 8enal> t>™d sense, indeed, that «>* 

that is often' .hort-sieht V°° "7" '° " ,mBlnben application of Its precede 1 
band by lLl,,r„mf,r " n<1 «»d that needs 

>o general pnnciplts umi ” n, «l simplified nnd mngorated hy a nferrrr 

rot ^niMn'foMhe ha' 2an 02 n,<2pnce 1“ ripe for the band of the jarl-< 1 
an lor the bam! of the codifier , it is not but for a trentm-nt ^ 


do not 

*T ° l ihl ' COd,1, '‘ r . «t n not but for a treatment '*W 
Hu y of * legwUtur# C ln, ung wjthn full historical examination of the fubf* 
-• ■ Q( nnd con tummg w ith a criiim.m shall fri 


, T * i*gimtur« . ■* J ‘ ,l,l,l, ii Historical examination oi mc*v. w , 

) tS * Uw Qf nn, |^ continuing with a cnUctem of the case- shall er 

*ith a of the existing law and m<h W&* 

t r * mku, ‘'“a-forthecour* of ,t, future deyclopment SusH» 

trill It .1 only a I, , ' l!l ' lf J t elinuld tomiueiul lUelf to die I '’ r ' 

“'^'‘'"ta-'lheHilh.ai, to g,u to lire 1«* 1 
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SUPPLEMENT CO&T AtNING J ilKAEST (Qf\ CASEBTrT 
UP TO July, 1932 


S 4 fp CO) — Presumptions are of two kinds presumptions of law and 
presumptions of fact Presumptions of law are true presumptions, presumptions 
sometimes rebuttable, sometimes irrebuttable, which Courts are bound to take up 
before hand a prion before they ever consider the evidence in the case or the 
part of the case to which the presumption apply Tho^e presumtions are correctly 
called presumptions, positions which a Court must take up before band It is 
a little unfortunate that in legal phraseology the word ‘presumptions” is used m 
what are spoken of as “presumptions of fact” Bommadevara v Sona, AIR 
1932 Mad 843-35 M L W 493=1932 M W N 264 

S 4 (p 64) — Where under a given rule extreme evidential value is to be 
nssigned to a given piece of evidence, the probative force of such piece of evidence 
cannot be extended to collateral matters Where one fact is declared by law to 
be conclusive proof of another the Court cannot allow evidence to be given in 
rebuttal Parbhuv Jang Bahadur, A 1 R 1932 All 35 = 1931 A L J 360 

S 8 fp 11G) — Though under b 8 of the Evidence Act a motive is proveable 
as a relevant fact, yet it cannot be proved by hearsay evidence Where a state- 
ment made by the deceased person not falling under s 32 (1) is said to consti 
tute a motive it cannot be proved unless it explains or accompanies any net of 
the deceased and falls under Expl I to a 8 Venkata Subba Jieddi, In re, 54 M 
931=61 M L J 608 = A I R 1931 Mad 689 

S 8 (p 116) — To Judge what the real state of a person’s mind on a previous 
occasion was, the surrounding circumstances and subsequent events can be 
referred to Ganesh v Emperor, AIR 1931 Pat 52=32 Cr L J 478 

S 8 (p 129) — If a person is proving that he has retired from a firm he is 
9u>te entitled to show that immediately after the date of retirement he wrote to 
the Bank and informed them that he had severed his connection with tho firm 
and could not continue to guarantee its account If he does that any statement 
by him made at the time a* the reason for his refusing to continue to guarantee 
is admissible to explain the conduct Promoiha v Bhaguandas, 35 C W N 705 
S 8 (p 136) —Though the statement made by the accused to tbo police may 
be inadmissible under s 162 Cr Pro Code, evidence of their conduct is certainly 
admissible under s 8 Syamov Emperoi, A I R 1932 Mad 391 Fact of produc 
tion of share of property by an accused is admissible as conduct under b 8 
Ganurr Emperor, A I R 1932 Bom 286=56 B 172 

S 10 (p 159) — Before anything said, done or writ*en by any one alleged 
member of a conspiracy can be used ns evidence ngninst nnothei or against all, 
the Court must have reasonable giound for believing that the conspiracy between 
them existed Mukundlal v Emperor, 1930 M W N 1264 

S 10 (p 160)— Under s 10 narratives coming from the con°pirators as to 
•heir past nets cannot bo said to have a reference to their common intention 
-the word intention’ implies that the act intended is in the future and the 
section maks relev in t statement made by a conspirator with reference to tho 
tuture Enipetor\ Vi shampai/an 55 B 839=33 Bom L It 1159 

S 11 (p l -7 !) — Where the accused have been charged under the Arms Act 
^possessing arms and for conspincy to commit a dncoity tho fict that one 
?! be hccu=ed was seen showing a revolver to a companion with whom it is 
Alleged he was conspiring to commit a docoity would be relevant ns evidence 
1 Preparation under s 11 Saroj Kumar v Emperor, AIR 1932 Cal 474 
. s 14 (p 174)— Where the preciso date of death of the last holder is in 
dp^nl 0t i , n sta tement m i copy of the application for probate of his will that tho 
Und ^ m 0n R P' Jrl,cu l Jir dale is admissible in evidence under s 11, if not 
w i. ri L ' 9 32 (5), where it is shown that the application was field by a person 
son nil the testator’s nephew and claimed also to be Ins ulopted 

unii therefore was m a portion to know of the ditc of Ins death and the 
*5 July, 1 
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which right is asserted Naicwlra \ Samjan, A 1 RlOKCfll ^93 ,e 
Bendas \ Iianuni anjandas, A I II 1932 Horn 291- U Horn L R 23G 

S 13 (p 190) — A. judgment not inter paries holding thnt a partition of a 
certain estate was proved is onlj admissible under tlie provisions ot ss 13 am! 
13 aa establishing a particular transaction in which the pnrtibiht) of the estate 
was averted and reco„ni7ul The ren°on upon which the judgment is founded 
f 5 * n< u par ^ ^ 10 trflnsact, on nnd cannot he bo regarded nor can nnj finding of 
fact there come to, other thnn the transaction itself be relevant to prove partition 
m a subsequent «mt Oobimla Karayan v Shamlal, J5 C A\ N 521 (PC) 

S 13 (p 218) — Recitals in n / obala by the vendor thnt tlio lands sold to the 
Vendee were mi */ ar brahmoliar nnd thnt hts father was in po^e^sion of them in 
nts/m right are not admissible in evidence against the zemindar (who was ro 
party to the lobala) in a Pint brought ngninst the heirs of the vendee for pO" es- 
^ 0 “° “ e hind Jagaldtciplcndtanarnijan v Btlash, A I R 1932 CaL 427- 
59 C 454 

S 13 (p 224) — Where in a prosecution for counterfeiting trade mart 

certain previous proceedings m a Civil Court relating to the exclusive right of 

the complainant were referred to and tho judgments in the prior case were CH 

neld, that the judgment were relevant under s 13 ns a particular instance when 

PinSfn m was disputed Path llam v Empetor, A 1 

u iJoi uucm 277 — 134 lnd Cis 477 

„ rtf „ ? 13 UJ 224) A recital in the order of a President of n Union Board a 
raammcdT, " ,lder ,“ 3B . or * 13 in evidence unless aucli President has be® 
riamined mth egard t 0 the fact mentioned in Ins order Doraisami V 
A ‘ Mt* 187-131 lnd Cis 054 

indJLri.3. . >-A p nrt from ss 40 to 42 it is doubtful if s 13 tovera previous 
judgments but it certainly will not cover Judgments subseauent to the ma» 

ST 'jZI'T, , " £°‘ h the ^-ses of fbeMctmn it ?sthS q pasttin.etbnt » 

a « tT»5 P f vem, A 1 R 1931 Pnt 38G-12Pnt L 1 M7 
\r> a ui 3 i P —4)— Partition deed between two persons would not be ndnuspble 
1932 S S™" n0y or °«'e™ E e of tenuno/ XeK v &,WI«.A I & 

conviction of ST. “ P ro8 eeution undei section 400 I P Code, tho pinw® 
tvidenSe tonrole hSh i S i 13 adn,IES 'ble not ns evidence of character bu l» 
Oudh 455 P h ’ b “ " nd asaocmt,on Sachcliu v Emperor A I » ' ,J 

„ .,,1,1® ( p . 253)— In a prosecution under s 415 of the I P Code, evidence 

ffl'STv p“flS,l30 by i„d n 

contrary is proved^ Abdul* fo,r ' ldn “ 8S,on should be accepted as true until 

n, AS£^ , SoV K iToT =lffli 9 

&arff7^L l tr M F’ :,ra 

hclmlf of anotherT/not ' bmdin^V e< ? to flHve been made by one person 
was reallj authorised to mnkp ill 2 °,? * atter unless it is proved that the form 
band Lai, 12 P at L T R?> a* ' ldmi3ai0 , n , on behalf of the latter FnrniMj! 
however be regarded as hi* pers ° n called by a part> as Ins witness cann 
v Lallubhat, A I r v 193 ? jL®. meanit ig of section 18 larbhuda 
S 18 (p 32l)_V\h P rP i^7 7 *s 34Bom U R 35 , . .. 

managers, a statement made * ar , T nothing more than custodians 

ncle ^ Pfevious Mahant cannot be regarded as binding 
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on the subsequent incumbent of the office JRam Parshad v Slutomont, 12 Lah 
497 = A 1 R 1931 Lab 1G1 

S 21 (p 337)— Admissions are relevant under the Evidence Act, unless 
thej are rendered madmi siblo by some circumstances which the Act declares to 
be of an invalidating nature 1 runachala v Emperor, AIR 1932 Mad 500= 
62 M L J 680= 35 M L W 607 

S 21 (p 337)— The document affecting n transfer which is attacked as 
being fraudulent preference is admissible in «uch a proceeding under s 21 
Kashi v Official fieceiter, 19 51 ALJ2G = AIR 1931 All 142 

S 24 fp 358) — A confession is an an admission by an accused person in a 
criminal cn c e The making of a counterfeit com is not a statement and hence 
the evidence of persons who «i> that the accused made counterfeit coins in their 
pri «ence is not barred by ss 24, 25 or 26 Dry Nandan v Emperor, 133 In d 
Cas 154= A I R 931 All 9 

S 24 (p 365)— Confession to bo taken ns a whole Emperor v Balmul und, 
52 A 1011= A I R 1931 All 1(F B) Even when a pan of the confes c ion 
is found to be false the entire confession should not be rejected simply for tin* 
reason If sufficient grounds exist that part that charges tho prisoner may bo 
believed while thn* which is m 1ns favour may be rejected Dm ga v Emperor 
32 Cr L J 830 

S 24 (p 367)— A true confession made by a person who takes part m a 
murder invariably adds something to tho knowledge already possessed by tho 
inve tignting officer and that is the greatest test of truth Matadm v Emperor 
132 lnd Cas 228= A 1 R 1931 Oudh 166 

S 24 (p 367)— The evidence of an admission of guilt to villagers may be 
as strong evidence against an accused person as a confes ion before a magistrate 
It requires no corroboration Mitnnu v Emperor, A I R 1931 Oudh 415=131 
lnd Cas 1018 

S 24 (p 371)— Where the confession was recorded on n Sunday nnd at 
the house of the Magistrate nnd tho Magistrate while certifying and stating on 
oath ns a witness that he satisfied himself thnt the accused was making a 
statement voluntarily did not record the question nnd answers put nnd it was 
further objected thnt the evidence was recorded in English though made m 
urdu Held that the irregularities m lecording the confesston did not render it 
inadmissible Abdul Ghani v Emperor, 133 lnd Cas 55= A I R 1931 
Lah 763 

S 24 (p 380)— Court can under a 24 form it3 own opinion ns to whether 
inducement, threat or prom se was sufficient to lead accused to believe that ho 
would benefit from making confession Emperor v Attursmg, AIR 1932 
Sind 64 

S 24 (p 385)— Where a statement made by a person who at the time was 
not an accused but sub equently became one was tendered in evidence against 
him, it must be treated m the same way as if he ha^ been nn accused at the time 
he made it Qham v Emperor AIR 1931 Lah 763=133 lnd Cas 55 

S 24 (p 385)— A manager or the local branch of a limited company is a 
person m authority Empet or v Atlur Smg, AIR 1932 Sind 64 Znmmdnrs 
connected with investigat on are persons m authority Nauat Kamal v Emperor , 
AIR 1932 Sind 55 A police officer is a person in authority Indar v 
Emperor, AIR 1931 Lrh 408 

S 24 (p 385) — A confession made to a jail warder which was not read 
over to him, is absolutely valueless Cioicn v Paknsami, 1930 M W N 
1249 

S 24 (p 396)— Retracted confession value of — Vide Darqa v Emperor, 
132 lnd Cas 70, Natyrcy v Fmperor A 1 R 1931 Oudh 412 = 134 lnd Cas 
876 , Nanai v Emperor AIR 1932 Lah 73 A retracted confession is not 
necessarily worthless Symo v Emperor, AIR 1932 Mad 391 

S 25 (p 403) — An excise officer is not a police officer with the meaning of 
B . “j, Turn Surdar v Emperor, AIR 1930 Cal 710=129 lnd Cas 101, 
Mahlal v Emperor, A 1 R 193 2 Cal 122 =3G C W N 163, contra, Ibrahim 
Anuieror, AIR 1931 Cal 350, Behan Lai v Emperor, A I R 1927 AH 
313=8 Lah 326, tide article in A I R 1932 pages 47 — 55 (Journal) 
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S 25 (p 106) — Statement of Police officer that accused confessed living 
suit fals- incriminating telegram cannot be proved Kodangai v Emperor, A 1 K. 
1932 Mod 24—61 ML J 860 , , . 

S ?5 (p 40b)— The confession under s 25 need not be a confe°8ion of the 
crime which the police officer is at the noment is investigating If A sajs ton 
police officer, ' 1 notice B murdering X while I was murdering A’ his confession 
that he murdered Z (annot be proved Kadangai v Empcroi 61 M L J 860 
S 25 (p 406)— A confession recorded bj nn Excise officer without the sw 
guard that ire pre < ribcd by s 162 Cr Pro Codp, is not of much evidentiary 
value Ibuihim v Ennoroi, 53 C 1260=35 C TV N 601 = A 1 K l® 1 
Cal 350 

S 25 (p 406) — No part of a confession made to a police officer is admissible 
in evidence Gnruviann v Emperor, 1931 M W N 725 

S 26 (p 409)— A Statement made by the accused at the dock before tn 
'l”gi tr 'e, if it in omit", to a clear confession is certainly admi°sible m evidence 
i„ unct the ncuiseu , its value is not discounted by the fact that the accused wj 
't * ,me n the custody of the police Ctounv Paknsuami, 1930 M »» *• 
1-49 A confession made to a Sub magistrate is not vitiated by the presence o 
a police man liny cth r,adn v Emperor , 1931 M W N 723 

S 26 (p 411)— Confession of accu ed to Magistrate not deputed by pol |i ' 
is admissible Ata Mohammad v Empcroi, A I R 1933 Lnb 261 

S 27 (p 415)— Section 27 is a special provision, whereas s 162, Cr *70 
i-ouc is general and does not m anv way affect the operation of s 27, Evident 1 
heconJitions mentioned therein fulfilled Syoma v Emperor, A >■ 
R 1932 Mad 391 = 1932 M W N 305 (F B ) 

^ — Section 27 is in form and substance a proviso to P reC £“?2 

wclion- Oanu v Empcro A ] K 1932 Bom 286=34 Bom b R 303-56B 
u D"rlao v Ernpe.or AIR 1932 Cal 297 - 36 C W N 373 
„,.i, 7i 37 [> 41e )—Section 27 Ins no application when nothing m connection 
n cr i mc 13 i'-oowed as a result of information given lv> the me" « 

Duatta v Emperor, A I R 1931 Oudh 119- MO L J 210 , . 

toeeiW IIP E 1 ™* P ere0ns ars charged and all the accused g 

ttme bniS 1 t ie Po i i e officer ancl tike out the property at one and the 

burnwl VlIl r 6 ? n ,°, ev,dence to show that any one of them said where it «*' 
IhinT ’r, fnct °a d ' 8 ™' enn S ha s no value against nnv one of them under s 
S X°lo£ E Smd 154-1931 Cr C 526 „ 

mean tlctliP 420)— I or _the purposes of s 27 "custody" docs not neM«™ 
Srs im O, 0 i>.f' , pT ,nl ’ b ?‘ 8u , bnu Sion to custody by word or nclio” 
I tiittn or lai Til r r0 £, ode f l ? iH 10 tahen to amount to custody x 

1311ml Cos 93-A I R 1931 Lah 278-33 P b R 317 
t,„„ „„,„ 7 ‘i 0 nenused has made a statement of a self incnnu"’ 

taUntent ns re lift ~ C .° »° uhicli a discovery wis made onlj so much ef th 
« a omen n, , ° tlnl i fnct is admissible but not the rest of the incnm'Mt'n 
he rend" ri at™lf , nl "" de t0 i 116 r ° 1,c <- Officer cannot be garbled sons I 
nature „f „e °\' ' > e ,n r° C . U ? , ‘’ t0 tbe pr,30 "' r ■>“<* removed entirelv from* 1 
115-12°PnL i'/jS? mc,,t 'xmaram t Emperor, A I R 1931 Tat. 

of » S ’9 9 I t„1ei > eT & w “a 164 C , r ? ro Code d ° e ’ >ot overrule the proving 
is n Ve.t,o„ of thf/?^' i 11 , ! 3 d '» Iat »'' Act that must be looked at when Hit" 

roof? r,0 i oSiorw, , y ? f " particular piece of evidence Hone 

nccti ed » °„ ™ e ndmiss'blc does noes not become inadmis iblo because A 
and lliat I tviilen« of .1 i C , d i bnt ,l8 " ns mt hound to mnke such confe"'® 1 
A I I • 19 J™l“d 4 "gainst him Vtllamoon,, V EmT inr 

Iinncml 90 Of* crimm^‘ , '‘ eec ‘, ,on c "' 1 . l ‘- s exception to the fundomt"^ 

o' tin nccti« tl Ttcrson °/i 8U r C 1 most 1,0 8tri etl> construed in f aV ° , 

s»o w i>erson Mmtda mulhu in rr, o4 M 788 = A I R 1931 Mad 

tint n* ,<mn J taba into consideration ’ mean ra^S 

li «* R-vU* !. h I er iW ndi'nn 18 t0 1,0 nttac,ie<l to it ns evidence 

P< mis on tho circumstances of tlio particular ca°e ** 
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is there any provision in the Act to the effect that the confession of one co 
accused implicating the accused cannot be corroborated by the confession of 
another co accused which also implicates the accused Anna Ilia v Emperor, 
OEang 404= A I R 1931 Kang 235 

S 30 (p 449) —A self exculpatory statement cannot be created ns a 
confession of an offence so tha any fact of it might be used against the other 
accused who was tried for the same offence Diloy Emperor, A I R 1931 
Sind 154 AVliere the accused in his confession did not implicate Inmscf as 
fully and substantially as his co accused such confession cannot he used as 
evidence against co accused Shambhu y Emperor, AIR 1932 All 228= 
1932 A L J 162, see also Emperor v Chatlerpal Smgh AIR 1930 Oudh 
502 , Abdul Jahly Emperor, AIR 1930 All 746 = 1930 A L J 1105, 
Emperor v Narain, AIR 1931 Oudh 83 

S 30 (p 449) — The word “proved” m this section mean b proved before 
the ca^e for the prosecuter comes to an end, either proved in the course of the 
prosecution case or proved m some proceeding previous to the trial So a con 
fession by one accused made from the dock implicating himself and the other 
accused cannot be taken into consideration by the Court n u such confession can 
not be made the basis of the conviction of the othrr nccu°ed Manilla miithu 
Padar/acht, In re, 54 M 788= A I R 1931 Mod 820 

S 30 (p 449) —It is permissible for the Court to consider a confessional 
statement made by the accused person ns a confession proved within the mean 
mg of 8 30 whether made before the trial or during tho trial, provided that it is 
recorded according to law Qanpat v Emperor , 27 N L R 163= A I R 
1931 Nag 1C9 

S 30 (p 449) —It is always desirable to pass a sentence completely 
before calling upon an accused pleading guilty in n joint trial to give evidence 
ngain«t Ins co accused, so that the witness may give his evidence with a mmd 
iree of all corrupt influences which the fear of impending punishment and tho 
desire to obtain immunity to himself at the expense of the pri oner might other 
wise produce But this course is not essential Mahammad v Emperor, 58 C 
1214=35C WN 490 

S 30 (p 455) —A retracted confession is evidence and there is no provi- 
sion m this section by which a confession is to be received one way or another 
The use to be made by a Court of a confession whether retracted or not is a 
matter of procedure rather than law, the business of the Court being to maho 
up its mind m accordance with the dictates of common sense whether it is safe 
to believe the confession or not Amina v Emperor, 130 Ind Cas 641 = 32 
Cr L J 579= A I R 1931 Lab 196 As regards valuo of retracted confession, 
vide. Emperor v Narain, A I R 1931 Oudh 83 = 14 0 L J G30 Indr a Dali 
v Emperor, AIR 1931 Lah 403 = 132 lnd Cas 185 = 32 Cr L J 818, 
Siirjan Singh v Emperor, A I R 1932 Lah 293 = 33 Cr L J 251, Nanai v 
Emperor A. I R 1932 Lah 73 

S 31 (p 458) — Admission is conclusive in itself hut is only a piece of 
evidence which should be weighed against other evidence Sada v Jalln, A I 
R 1932 Lah 126=134 Ind Cas 128 

S 31 (p 4581 — A party making admission must show that it is incorrect 
Daundar y Lachmt, AIR 1930 Lah 985, «eo also Sitaiuddtn v Johur, 134 
Ind Cas 883 

S 31 (p 458) — Express admission of a party to the suit, or admissions 
itnjdied from his conduct arc evidence, and strong evidence against him, hut 
he is nt liberty to prove that such admissions were mistaken or were untrue, and 
is not estopped or excluded by them unless another person has been induced by 
™«n to alter bis condition Abdul v Pasluuddm, 131 Ind Cas 903= A I R 
1931 Oudh 21G 

S 32 (p 4G9) —Section 32 provides on exception to the general rule that 
? v *r. e ! lce must ho given in Court dj witnesses Jlahman v Emperor. 32 Cr L 
J 1118 = 13-1 lnd Cas 117 -A I R 1932 Inh 14 

8 32 (1) (p 481)— A statement mule by n decen cd per c on relating to 
I “tets leading to his death and recorded by the doctor who attended on the 
rc<n a ed at the time of his death in the presence of hi3 compounder is adnu^ible 
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book keeping nther than to the truth or correctness of the entries in the account 
books Qulab v liaanuan, A I It 1032 Out] h 225-9 0 W N 532 

S 34 (p 682) — White* or particular words the plaintiff mnj have u j ed in 
proving the bnnnco of account bisivl on n baht Ihata, where the sum total of hu 
statement leaves it m doubt whether he was sneaking from personal knowleK 
ana the defendant fails to cros® OMunine him to show that ho had no pcr a oniu 
knowledge either about all or anj of the words suflicicnt to give the plaintiff tbe 
benefit of the doubt he should bo detmeil to hate personal knowledge Ifa Bm 
v SnU&hun, A I R 1932 All CO-lOJiA L T 91 G 

S 34 (p 5S6)— Though an entrj in hooks of account when relevant under 
^ reounes corroboration no corrobation is needed if tho same becomes ndmif- 
-bk under s 32(2) MamMm.d v Pamlaji, 9 Mja L ,1 337 

5 ( p 592)~\\ hero there isn statuton dut\ laid upon public oificers to 
"T * ®" t0 n 5i' r eport facts a report of the facta eltoiteil by their inve-h 
r, e or du'lhin the meaning of section T> Rimlnshm I 
rn aSl , n E 133 Jfad 103 Aiwnlry ,n a report made at a poll- 
v nZT a n w w b) AS l ' bl ™ *«'ant is n relevant fnct under a 35 JWtW 
Lsrf ?! 122S , Du ‘ " ““M ■" "'i- order of n President of a Union 

been examined « ,'u 0 unde , r s ** J or 13 in evidence unless such President hni 
/SiwSn A P lini E M d i °,on 6 f e Ct m( ’ntioucd in Ins order Dommmil 

liantuappa, A I R 1931 Mnd 187=1031 M \V N 3C0 So npo n recital in* 

Sefenud m nnmf ll ° r °"' J , " cldQnlall J nieulioned ennnot be evidence of whatu 
feHlemenil i, 1 Bmjn v Jarchand, 32 P L R 703 Summary 

" from ™ l n° s ” m ,° va!ue , 5 as a re E u,M settlement A pre<ompt»" 

enrries man earlier B mr. 11 SUl ?o sellleme "‘ ennnot therefore bo rebutted br 
139-31P L R 1024 1 settlement Sorfii v Mam Barn, A I R 1831 1* 1 

oore Osntof mfL°. 0)—Thc enl 5 y m th e Mouznnari Register in which the Barricl 
of he GoveTment mlm “’ll ' maM Ulas »'ren? men .mg m the possession 
dispute in nr e „“S„ ,,n,W S , 8 l! bl ”r 10 , pr “ IC the “He to the land when that* 
Ohlnim, 63 C 85S-3BCMVN rap p “’STT’n A m Senela V Vtnf’nrt* 

of Public officers umW r iri t„ Vf* ” ^ Fards Bachh are records of the n« 
for the purposes of the F^idnn™ n w? e T enU0 i Act nnd npnhiart shall be deems 

public 6 Cment wh ch at “ion hs,^ PUb i" ° fficer ba ™£ ,ha ““IjV l 
I R 1931 Lah 006 Thl P =, ? h a , riBht l01,1B Peet Malik, r Khuih>, *■ 
regarding the right of tenant i° f c V slom eontamed in the villa™ 

under b 35 and the question of of trees in his holding is admis 51 ^; 

a Smlhur A I R q 193 i Pat malue is one of fact Bid.ja PW 

a pr,L arIume 0 n\7adro1edV US f e , ‘° re l'e‘ settlement entry on *• 
12 P L R 17 Rev vance(1 against its correctness Ham bath v ItamSev^’ 

regards the matters whid^thev^ec?^”^! parl f s are not e ' ‘dence at all so for 
ma\ he relevant under a 13 ^ un ^ es9 they fall under s 40 or 42 « 

S 40 (p 618)_UnIe4 a ,2SS2S V Lal 12 Pftt L 1 583 nl 

evidenceatall so faras re£rards J thfmn?» fc 18 F u e ^ ant undei 83 40 to 42 ’ ‘^r 19 J& 

A 1 R 1932 Pat *05 6 mntter ' vhlch >t decides Purntma v NandW. 

S 41 (n R07^ R«r«* 


Bhupa v /P t x t ^ 1 \ I goo n r^L^2k enfc not %n ^ er P^tes is not admi® SI ^ e 

S 41 fn r?7h t j 1!,0j oO 

so far as genumenes"or t othT* ,ate pr , oce ®dmg operate as a judgment » rt 
I R 1930 Pat 618 therwise of will is concerned PhenU v M an ^ 

S ^ T d h o , mSnemS l ' <! f '° Judgment of a compete** 

h I R 1931 Mad J 474 ^ menta Official Hecetva v LalshminararjaM 
r.97^ t s . . 


rem 
A 

S 41 (p 
Court no less 
54 M 724 


the conclude character^ “ rsd a"ai 1 nii^he , whnj n ° f t fi 6 to 8 P ecific ^mg should, ^ 
thu under the judgment of Thl r’ J° le W0rI(1 > lt « not enought to fb°* 
specific thing but his title to such n tl °^ venc y Court one has become entitled W 
an > specified person but absolutolv 1I ^2 n V 8t .^ nve been declared not ns 

absolutely T enl ataramanayya In >e, 54 M C 01 
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AIR 1931 Mad 441 A right to recover n debt oi a chose m action can not bo 
deemed to be a “specific thing ” Venl ataramanayya In re, Cl M G01 

S 41 {p G2<)— 1 “Legal character” means something equivalent to status 
Tho legal character assigned to a person announces to all the world what the 
legal status of tho person in qaestion is The meaning of 'legal character ’ 
must bo narrowly construed for it must bo remembered that an action availing 
against all tho world Venkalaramanayya, In re, 34 M 001= A I R 1931 Mad 
441 

S 41 (p 027) — Though it be necessary ns a step to making a declaration 
which will operate tniem to find a fact, that finding will not biiuljthird parties in 
subsequent proceedings Ibid 

S 41 (p G27) — Judgment is admissible only to show its dale and legal 
consequences Trculokya v Emperor, AIR 1932 Cal 293 

S 41 (p C31) — ' The judgment, of Insolvent Court declaring a person ns 
creditor of the insolvent doc3 not confer any * legal character” on him within tho 
meaning of s 41 and hence declaration doe3 not operate ns n judgment in rem 
t Venl nlaramamyyi In re 31 M G01 => A 1 R 1931 Mnd 441 

S 42 (p G34) — Judgments determining similar question aro relevant though 
i not conclusive Sundatabai v Uanmant, A 1 R 1932 Bom 393=34 Bom L 
R 802 

1 S 43 (p G39)— A judgment not viler patles holding that a partition of a 
1 certain estate was proved is only admissible under tho provisions of ss 13 and 
I 43 ns establishing a particular transaction in which tho partibility of tho c=tnlo 

• wns asserted and recognised Gobinda v Shamlal 53 C llt>7 = 5SI A 125 

) S 44 (p G45)— -ihn plea that a decrco passed b> n Native Slate Court was 
I mttilo without jurisdiction is open to tho objector under s 44 and can be raised at 
I any stage of tho proceedings unless there is a bar or resjudicita or any rulo of 
equitable estoppel against him Sheo Tahal v Ihnael , A I R 1931 All 039 
S 45 (p OGS) — ' The opinions or conclusions of skilled persona aro certain!} 
t receivable by way of proof in point of fact but the witness must have made a special 
«( study of the subject or acquired a special experience therein Untied Slate 
1 Shipping v St Albans, A 1 It 1931 P C 189=l31Ind Gas 771 
■\ S 45 (p GS2)— To base a conviction upon evidence of an expert in hand 
t. willing is ns a general rulo xory unsafe Indar Dutt v Emperor, A I R 1931 
,1 Lnli 103 » 32 Cr L 1 818 

* S 45 (p GS1> — -It cannot be laid down as a rule that it is unsafe to base a 
p conviction on tho uncorroborated testimony of n finger — print expert The true 
J rule seem* to bo one of caution, that is to sa}, thnl tho Coiift irii«t not take the 
u expert opinion for granted, but it must examine Ins evidence in order to satisfy 

it°elf that there can bo no mi«lako and the responsibility is nil tho greater when 
J thero is no other ovidoncc to corroborate the expert Uarendra v Emperor, 15 
J C W N C33- A I R 1931 Cal 111 

S 45 (p GS5)— Where the so called expert witnes-es give no ditc in supjwrt 
if °f their opinions, their ovidoncc should l>o rejected Ihtbhu \ Secre'ary of State, 
\ A 1 It 1931 Lab %1 

S 48 (p 700) — N hen any question of right or cu tom is to bo decided 
I opinions of persons who would bo liheljrto know of Us exi fence arc admissible 
i »n evidence under s 43 Hulnxjt v Chandra Hi A I It 1931 Oudh S9 

S 51 (p 721) — rhe evidence of n police oflicer tint the accused person wn 
j under police surveillance in order to make the prosecution story sound nnd 
probable is hopelessly inadmissible Par elk v Pmjvrvr A 1 It 19 U I'lL T15 
But if evidence is otherwise relevant »t is not rendered mndmi^ibl" mere!} 

\ bjcaiwo it shows bad character or ,tho comnifs«ion of o'fence* otlur than tht 
offence witli which the nccu«ed is charge,! Svoj v 7 mp'rvr, A I It, lnjj 
j vUi 4 < 1 

'■j S 57 (p 75S) — A Court can lake judicial notice of matters of umv«f al 
r *<otoricty 4 a* fg, neral knowledge of daily life B it a nidge cannot u* - ’ from the 
. iJenc MtmW the guise of judicial hnowl>lp< that wlmh h knows only ns an 
'i tVi 1 * 1 rv<r Up cannot tb rtf>n. impart into n ci*** bis knowW„« of 

^ i . ** rrvviqjs conduct of tin atcu td vf, jmf binn » v / ntt*t%r Jib 1* It -I <«» 
j 1 - «»* kn- I7G 
<\ S Jutv 532 — «J 
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j £ r ° vlS0 (P — The general rule contained in order 12, r 6 Ci 
.Procedure Code, that the Court has a discretion to pass n decree on the basis 
an admission is supported hj s 53, proviso, of the Evidence Act Bhngwan £ 
V Skeoraf, AIR 1931 Oudh 321=14 0 L 0 4G2 

S 63 (p 787)— The question whether secondary evidence was in any ce 
tightly admitted depends largely on the discretion of the Judge of first instao 
and his conclusion should not be overruled by the Court'of appeal except in 
cleat case of miscarriage Visvcmath v Pahibai, A I If 1931 Bom lOo 
55 13 103 

S 63 (p 787)— A icgi c ter containing copies and directly from the origins 
a r J e « 11 ?no?^ ,8 V, bl S m evidence in proof of them Ghandram v Sheo M 
A 1 It 1931 Oudh 146 

S 63 (p 789)— A copy transcribed from a copv of an original doenme: 
imt not compared with the original is not secondary evidence of the origin' 
mjendra v Behan , AIR 1932 Pat 157 

S 65 (p 798) It is doubtful whether a copy of n list attached to a clan 
obtained from some record m the Revenue Court is admissible in the evident 
Uhaguah v Matjad AIR 1931 Oudh 13G 

^ 8e condary evidence which is inadmissible has b« 

erroneously admitted without objection in the Court of fir<=t instance wc 

Lah C 722»133 0 Imf appenl & auxa v Allah Diila, A I R 19 * 

nni JL 80C)— Where a document of title which is in possession of apart? 1 

Pf? b y hun _' lfter notice to produce the same, the party giving notii 
* LSSSfi* 0 & lve 8 , econd £y evidence of the document under s G5 (o) and s 03 
P q A I R 1931 Bom 33 , . w 

been rWi™, , fv'^ ere _ tb 6 original of a document has been proved to nW 
Snrlr<!2 y i£l b Z fi 'a e '°?7 ot the s™ 8 > s admissible under this sec* 

f,! E , 1932 Pat 157 But where a part) fails to P» 
not a! t 7 i f he document was lost secondary evidence of its contents' 

01 n ‘H‘ ble Abhcraj v Gaya, SOWN 1228 
morfow« document which purports to be a mortgage but m not * 

reuarffi n ° n «™pl;ance with the provisions of s 59 of the T P A' 1 

Lem « . !5 nl | 1 0t 5 document which is required by law nitbm * 
covenant i J mo ° f th ? ? v,de "' 8 Act and is admissible to prove the pe»"“ 
required by law to be attested FedaP 
S Mfowm L , J 60 “ A 1 R 1931 Mad 140 , lh . 

urovisions of . rsT?. r .7 ,dence undBr 8 71 cannot be admitted where 1 * 
1931 All 411 pJL ® V p! l0 f b , ee " complied with Batnvan v Qomnath ,\ A 
S 68 Mm u Ve,iI ? ta ’ A 1 R 1932 Mad 148 = 31 L W GC3 

IF™;- ~ -hett K S toV| 

dcIcnda„ 6 t 8 s ( fo^sun^ornU" ll '" B E t V ,,i l )ro r' s '> 10 8 03.. that .1 any of* 
nitrated, denies that thr. o'lf^' l J pon fh® "basis of n document required by law 18 , 
produce mle^ot the' nttestm^ c1 r cculan t a executed the deed the tfnintiB 
the deed is reeistercd and none Tf En S “ es 10 prove lhe document and tho fact 11 b B 
erccution will not nlonlLT 0t , lllc oiecnlants of the deed have dsald £ 
W/mv Droll, A I b R 193^All 1 q , ?n in inS"i P r r °r U ™ f: an nllcating 

A 1 ft 1031 AU ai-1931 a L° j C §Ji pl,ed ' ,,th Banum 0or ' 

nicaninuo/e' 7l^ E AaS/, u E B p en t °f a Court is a public document Wlthm * 

1 It 11U1AU 3W T 1 It 1931 All 487-132 Ind Cas. 3d7' A 

not n public ^tcieu n f r-n t *' °j/a /, , E pp y 1 p ™' uc ed from Government secretarH 1 ?^ 
flu'll, 177 ooument Jlohomed <, Sav/tl, SOWN 319 -A I B 
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S 74 (p 801) — Roport 'to police tlmt certain woman married to certain 
person is not public document and hence inadmissible in evidonce Naicab v 
Sker Zaman AIR 1030 Lab 10G7 ' 

S 74 (p 804)— Where n power of attorney was executed before and au then ti 
cited bj the Sub-Registrar under s 33(1) of tbo Registration Act and he did not 
hoop n copy of the original held that s 74(2) of the Eyidenco Act was not 
applicable to such a case Bishcnv Abdul, 1931 A L J 666= A I R 1931 

All 649 

S 76 (p 867) — The word ‘ right to inspect ” in s 76 exclude all such 
documents as a Government officer has a right to refuse to show on the ground 
of State policy or privilege Dchdalt v Sri Ham, AIR 1932 Bom 291 = 34 
Bom L R 236 The right of a member of the public to demand a copy of a 
judgment is limited by s 76 to "a person who has a right to inspect the 
document” 1 he right of a person to inspect a judgment therefore must be 
looked from outside tbo Evidence Act Every member of a public can inspect 
a judgment in a criminal case Ladhv Emperoi, A I R 1931 All 3G4=1931 
A L J 405 i 

S 76 (p 867)— Fard Bachhs arc records of the acts of public officers and 
are public documents Haiti v Khushi 32 P L R 508= A I R 1931 
Lab 605 

S 78 (p 877) — An extract from a News paper about a government notifica 
tion is madmissiblo in Evidence A copy of the Government Gazette should be 
produced Moh Lai v Emperor, 1930 A L. J 1535= A 1 R 1931 All 12 

S 81 (p 879)— Where a copy of a Gazette Notification is produced for the 
first time before the High Court in revision from an order of conviction under 
s 3, the High Court can presume its genuineness under s 81, Evidence Act, 
and can hold the production of it m the High Court sufficient even if it had not 
been tendered in evidence before Nanai v Emperor AIR 1931 Lah 
273=33 Cr L J 1227 

S 90 (p 900)— The presumption of execution of the document extends 
to the marksman Shailendray Gtrija, 59 C 686= A I R 1931 Cal 596 

S 90 (p 900)— Section 90 does not contain any restrictions that a presump 
tion Bhould not bo drawn there under if the person claiming under the document 
in question is out of possession or has not actually signed or thumb marked the 
document himself It is for the Court to decide in each case whether tho custody 
from which the document is produced is or is not proper and if it considers tho 
custodj to bo proper it can raise tho presumption Imam v Natha, AIR 1932 
, Lhh 43=32 P L R G26 

, S 90 (p 900)— Court has discretion fo raise or not to raise presumption 

under s 90 It is not compulsory upon any Court before whom a document 
! purporting or proved to bo 30 jears old produced to presume that tho said 
j document is genuine Ihc presumption that nn c es under s 90 of the Act only 
extends to the genuineness of the old documents coming from proper custody, 

, J t does not further go to the extent of holding that the document was in fact 
executed by persons possessed of tbo requisite authority Ham Narcsh v 
, Chir1nl,A 1 K 1933 Oudh 227 = 9 0 W N 379 

I S 91 (p 911) — Where the terms of nn agreement has been reduced to tho 

form of n document no evidence about the te-ms of tho agreement is permissible 
except the document itself or secondary evidence of its contents Sri Durga v 
j Badri, 15 R D 399 Nazir y Ram Mohan 53 A 114=1931 A L J G4=A I 
J R 1931 All 183 (F B) 

S 91 (p 911)— It 13 a well established principle of law that every loan 
carries with it a contract to repay and if a hand note which formB the evidence 
? of the transaction, cannot bo accepted in evidence for some reason or other, there 
’ is nothing m law to prevent the plaintiff from giving other evidence as regards 
the loan and if he can satisfy the Court as regards tho truth of his -version there 
‘ft reason ™hy a decree should not be mado in favour of the plaintiff 
Maul v Uahananda 133 Ind Cas 685= A I R 3931 Pat 293 Kumcar v 
ouraj, A I R 1932 Oudh 233, -duty v Ham, 130 Ind Cas SI", contra Nazir 
1 & v tom Mohan A 1 R 1931 All 183=53 4 114 (F B). Sahgram y 
AIR 1931 All 5G0 t ' 
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S 91 (p 911) — I id of partition may l>e prov ed by oral evidence althou< T 
deal embodying terms of pirtifon ennnot bo proved for want of irgi-'imlioi 
Subbai ao v JllakalaJ •Jimumma, A I II 1930 Min l 883 , 

S 91 (p 911) — Where an agreement to relinquish ex proptikvy f'gM 
which should be in writing and roistered was not so executed had that or 
evidence was not admissible regarding the Agreement Jhm Nath V &P lcu 
A fanaqcr, 12 L II 1 Rev , 

S 91 (p 911)— Documents merely evidence of transaction complete 
independently of them and not embodying ternis of mortgage transaction d® n ' 
require registration and are admissible in evidence /lafh Brothers v t imp 
National I'atil AIR 1930 Lab 920 Rut where It docs require rcgistwioi 
other evidence is not ndmissihlo to prove tho nnturo of the tran a nction 
v Nanukon. A 1 R 1932 All 25" = 1932 A h J 101 , , . 

S 91 (p 911) — Unregistered sale deed ennnot bo made basis tor , 
specific performance ns if it were mere!} document creating right tOOD»j 
another document Dnianv Gutba^han, AIR 1932 Lab 27G=33 1 
R 227 


S 92 (p 928)—- Section 92 applies only in cases where n document conl'i 
or appears to contain on the face of it all the terms of the contract The buroe 
of proving th it the writing docs not contain tho whole of tho agreement 
bo on tho party setting up tint plea Chvnanram v Ditanchand , AIR 10 
Rom 151=34 Rom L R 2C , . 

S 92 (p 930) — Acknowledgment is not n document con tem white J 
^ction.92 Chhedilal v Monoharlal, A I R 1930 Nng 293=20 N ' 
lv 330 

S 92 (p 930)— Extraneous oral evidenco is inadmissible especially 

the terms of the bond are clear The parties must bo presumed to Uoir w 

dirrerence between interest on interest and compound interest anil n * 
deliberately choose to use one expression they cannot bo permitted to pro'® 
thej meant the other Dhadity Ganpah, A 1 R 1931 Nng 25 

S 92 (p 930)— Pvrol evidenco b> plaintiffs for tho purpose of Moving * 
one of the parties to the extrnct had icted ns agents, is admissible Laahom 
Chanduwal, 25 & L R 91 = A I R 1931 Sind 4 , nI1 

S 92 (p 930)— In case of Icaso in tho name of one member of J 1, 
innmy, evidence is admissible to show that it was for entire joint tan»- 
liaqhumlh v Budhooram 133 Ind Cis 897=A 1 R 1932 All 112 

S 92 (p 933)— Person not parties to the instrument can give evidence*® . 
i & t er HamSundary Collector of Gorc&hwr A 1 

'a 03 ? ^ n J, 07 Z 1 ? 3 i A , L J 72Jl 0o P‘ v a 'r Bam, AIR 1030 All 

A ij j j_d bale deeds nnd mortgage deeds are essenti illy transactions net 
the vendor anil the vendee or tho mortgagor and tho mortgagee The vcfl 
and the mortgagee must be regarded a= parties to the ‘ransaction R®*, 
case of an instrument which js essentially n dtLd of family settlement 
the claimants to un estate is quite different The mere fact that they 
make provis.ons for certain relations or dependents does not make such per* 
parties to the instrument and oral e\iden<e given by a person concern'^ 
S ’""' 0 "!" 06 , nl, ° w .'' ncc be Sf'Vcn !o one of such rrhliois cannot be ef >“* 
1)J reason of section 01, the relation not being a party to the deed of 
E r' Hup Kim, A I R 1033 Oudh 163=0 O IV, $ 

i , ,“ s between the parties to si, oh instrument'' suggests that the wj 

jSSUv r^Au^"\o3° mm ° Ill ’ ,belwn ,ho C0n,r10 “" f: p 

uroteU to 2 tL P J 3 ' , . > ~ Pe »? 0, '„ ''“stibed in bond as principal debtor rannot 
pmed to bo surety Nandlal v imrajmal, AIR 1933 Hag GJ „„ 

tho torms" IS ihi A " or!>l agreement between the parties to a decree VM1 „ 
ns the sretienonTo be P"™ 1 »"d ‘he ProoV of it is not barred by f J 

” & IMChandv PrC "' 

S 92 (p 035}— In cn8e ( ,f n g ?e d of gift bv husband to wife the ha 

A I B J93 
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S 92 (p 93G) -Decree operating to create lease is compulsorily registrable 
and consequently a leasu comprised in the petition of compromise and in cor 
porated in the consent decree is not admissible in evidence under s 92 if not 
rigistored Sachindra v Uamjash, A I R 1932 Pit 97 = 12 P L T 871 

S 92 (p 040) — Where the terms of tho mortgage contract are reduced as 
required by law to writing an oral agreement varying those terms cannot he 
admitted in evidence Mulh u Kumar Sioami v Govinda, A I R 1932 Mad 
218=35 M L W 145 

S 92 (p 910) — Where, according to the terms of the registered mortgage 
deed the whole of the mortgage money is payable on demand with interest 
evidence of a contemporaneous oral agreement between the parties that the 
amount would not be payable on demand, but shall be accepted in instalments, 
is inadmissible under the express provisions of s 92— Mohammad v hishon A 
I R 1932 All 375=1932 A L J 414 

S 92 {p 916) — The discharge of a mortgage represented by a motgago— deed 
by payment and receipt of a smaller amount thnn was due can be proved as a 
fact if it is separable from nny oral agreement to vary the terms of mortgage 
contract and can bo proved without the evidence of such agreement Snppan 
Chclli v Yeqnarayan, AIR 1932 Mad 141 

S 92 (p 946)— When a mortgage bond is silent as to how tho money duo 
on it is to be paid and the mortgagee oxecutes a Ustbandi which merely provides 
that mortgagor is to pay the amount then found due in certain instalments 
spread over a certain number of years with a proviso that in default of any 
ktst the ontire amount under the mortgage bond would bccomo due, the Kisibundi 
shows tho arrangement between tho partios and does not alter or vaty the terms 
of the mortgage bond and it is admissible m evidence without registration Sasi 
v Ram , AIR 1932 Cal 136=33 OWN 8C1 

S 92 (p 958)— Parties can show that they never came to an agreement or 
that written contract having no dato was intended to operate from future un 
certain date Radhal tssen v Dutgaprasad, A 1 R 1932 Cal 328 = 59 C 100 
S 92 (p 963) — Where it is recited in tho document sued on that considera 
tion Was paid in cash it is open to the defendant to plead want of consideration 
Gokalv ITarcharan 32 P L R 577=134 Ind Cns 102 The consideration men 
tioned in a document is not one of tho terms of tho document but it is the recital 
of a fact which can be contradicted or raised under proviso (1) to section 92 
Nabm v Shona, 35 C W N 279 

S 92 (p 963)— Where n plaint makes no claim for rectification regarding 
the rate of interest contained in tho mortgage instrument, the proviso to a 93 
I docs not empower a plaintiff suing on an unambiguous unreformed and registered 
i oced to lead evidenco to show that by a mistake a term has been omitted from 
, ‘ho need, unless tho mistake is such a ono as would found n claim for rectification 
j or cancellation Sauamma v Venkata, A I R 1931 Mad 783= G1 M L 7 
| G37=54 M 973 

, S 92 (p 973)— A condition precedent within the meaning of proviso (3) to 
section 92 is a condition without the fulfilment of which thcro i<* in effect no 
written agreement at all and no contractual obligation of nnv description bhco 
1 Laf v Rat, AIR 1931 Bom 297=33 Bom L R 490 

j . S 92 (p 973)— Proviso (3) s 92 docs not contemplate the division or 
] splitting up of a contrrct, the result of which would be to var> the contract taken 
as a whole Ixadha Iusscn v Durgaprasad AIR 1932 Cal 328=59 C 10G 
i 2ho truo meaning of the words “anj obligation” in proviso (3) is anj obligation 
v whatever, under the contract and not sonic particular obligation which the 
i contract may contain Rnd Oral evidence to show that ono of the executant* of 
n bon d was to be regarded only ns n surety is inadmissible in view of s 92 Ibui 
. , .« 99 (p 973)— If the statement ns to tho consideration be taken ns a recital 

r or a tact section 92 is not attracted If it bo taken as n recital of a term the 
i m, sbt come under proviso (1) to sectien 92 6uch an agreement 

then? 1 COmo unt * er proviso (3) to section 92 ns the expression “any obligation 
* M1 «„ ft *£, cnnB nn > obligation whatever under the contract and not ome parji 
d N°irf at,0n contract may contain It fan Alt v Jogcndra, 3G C 
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TliL INDI VN EVIDENCE ACT 


S 9° (p 970)— Where Iho mortgagor pleadpd n subsequent oral agreenn’i 
whereby the mortgigee agreed to wane the default rate of interest both fort! 
pa. t anu for the future and alleged that— payments had been made in persi 
ance of the alleged agreement and that the entire claim for interest haathi 
been discharged Held that s 92 of the Evidence Act was no bar to the pie 
iaulijanalkay Kandoppa, 54 M 830 = 01 M LJ 550 = A I R 1931 Mad 6o| 
S 92 (p 977 ) — Where a partnership is formed in 1921 between P and ! 
to cairy on certain business and under the terms of the contract which ai 
reduced to writing and registered, the partnership is to continue for five year 
an oral evidence to prove that the partnership had mspito of the terms in tb 
contract been dissolved in June 1922 and P was paid his share of the assets i 
admissible Awul Hawn v hmmbux, A I R 1932 Nag 42 
.. . ® 92 tP 930) — Where the lcsec under a registered lease deed conten 
77/7 y W i r ° cu 4 lvatin S an additional area by virtue of an oral agreement 
art that evulenee °f a simultaneous oral agreement was barred by s 92 am 
a , 1 ® vlt * enoe '‘bout subsequent oral agreement was not admissible under provta 
t0 c oo 0Ch / 0n no l Iam Z? v Jhahbu > 12 L R 336 (Rev ) 

,t. A ° it ^ ™ — Parol e\ idence is admissible to prove that the name o 
tue creddor was through mistake put down as K instead of R in a de Am 

130In e d Cas°347 dgment ° £ 1,nb,I,ty Al f ax v AIR 1931 Oudh 51= 
® 987)— Importation of extraneous matter is f orbidcIen onlesi 

TfiuS 1° I ri930 AU ewilfllST L jots" 8 f “° lS ^ M ? ^ 

mmleiL 8 LA I000) “? ectl ? n 93 of the Evidence Act does not WOT" 1 
f f. lvcn thit the municipal number given in rent-receipt which 1 " 
ofiheTill.lin' “present number of the holding was in fact the old number 
of the same holding : GaMmmn v Ptofulla, 30 C IV N 583 
rieln 1030)—- The burden of proving a plea of permanent occupant! 

if 7 133 l„dTa 8 n 30 n 9 18 ° n ‘ he ‘ e “ m 0 ° J ’ a,a V A 1 K 

W30)— Where defendant denied that lie bad made lh»*J 
blS mner I'u” b i!‘ ndm '“od that he had put bis thumb mart" 

defence ?e erS„ l 8h b , m '° b<!e " “ l,1 'zed for hand note, the burden is on jj 
mo cv, s te„ce P l% b0W d S C r' nt hearing defendant's thumb impression com* 

into ovistenco Sahito v Phtenr, A I R 1930 Pat 503 , 

as being colniLli?^ Where a deed of gift by husband to wife is alt’* 1 

Nabob Mn a v tbe same mu9t P rovc tbc a ^ egn ° 

xiHi/ai; iuii„a y J\awnb Fal ar, A I R inqo p r; iq , 

either side* thm side ^ ~' d y! lcre there is little to cbooso between evidence o 
v Manna A r I; pm T 8t i?°Joo 0n ., wblcb burden of proof has been laid Gh 
Twifn iJfef 322 — 33 P L R 263-136 Ind Cas 710 ,, 

ndontmc fnmilv „ : h ^ 0d0pllonof D w> 3 acqme-oed by member" 
clinfi mges it life bur k 7 99 years and then one P a member of such f«® * 
of a Hmdu kne re™™,! P d 'sprove D ’ 3 adoption because m o» 
'n favour of the fnluluv ot h 8 ?” 0 d°P le d soo, raises a very strong presumP 1 ”. 
H 1932 Mad J UG t '°ViT lt lv% , J' Shm '' Tim Narayana,i. 

want S of 1 c 1 o„'i;deS„ _ :,";!r"r, 8, ? mllu " ! ,n lhe "=oount hook is admitted^ 1 
derition rests on N "T itt i t' burden of proving that there was no «»■ 

S 102 (p 10301 -ff. It * ,Sm n’‘ A 1 E i932 Lah 135 ,, 

of proving that no' t . bc 0!Kcl “ l °'> of a hand note is admitted the 

(Mira T v A ,W ,, I y;;f ! ,d r , t'?" passed thrown entirely on the defend** 
rice;, non of lZ „ u l d °f - A I R 1931 Pat 206 But when ' 
I'laintifr of proving due ever?.! de "l ed by the defendant, the onus rests on “J 
219-121V i! t 233 1 on V frog Singh, A f K 1931 r< 1 

lor money borrowed for ^ p’ 1 ” 0 , 3 “ receipt in favour of «n?J|J 

dm not belong to that ptr-cnTies'lieu*" “i n °l P r .o vin B that the money hO''°*j, 
132 1ml Cas 459-A I R 1931 ji7 g ' , |j 7 ont,,e debtor Paliram v Sad*”' 
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S 102 (p 1030) — It is for the person claiming the benefit from disposition 
of property by the purdanashui lady to establish affimatively that it was subs- 
tantially understood by the Indy and wis realy her free and intellegent act If 
she is illiterate it must have been read to over her if the terms are intricate they 
must have been adequately expluned, and her degree of in lei igence will be a 
material factor, but independent legal advice is not m itself essential Rama 
namma v Tirana, 54 C L J 183= Cl M. L J 94 P C =35 OWN G33 

St 103 (p 1031) — Where the vendor admits receipts of full consideration 
in the sale deed, the burden lies heavily on him to explain the admission and 
prove non receipt of consideration Johnstone v Gopal, 12 Lab 546 => A I E 
1931 Lab 419 

S 103 (p 1031) — Where m a case of infringement of copyright the com- 
plainant produces his certificate of registration and the booh published at that 
time, and he further testified that the book is not the same as that produced by 
bis father the onus lies on the defence to show that matter contained in the com 
plamont's book was also contained in the previous bcok Emperoi v Sheo 
Charan, 131 Ind Cas 865=1931 A L J 304 = A I R 1931 All 353 

S 106 (p 10G4) — Where a person «s charged with having been a member 
: of an association declared unlawful bj the Government the burden of proof is 
. not on the accused to prove the discontinued his membership It is for the pro 
secutor to prove he continued to be a member even subsequent to the notification 
by Government — Emperor v Snpad, £5 B 484=33 Bom L R 90= A 1 R 
I 1931 Bom 129 

5 S 108 (p 1069)— Wh-re the entry in the kheitat showed that a person was 

unheard of nnd there was other evidence to show that the person had not been 
f heard of for 40 years, the presumption ns to death could be drawn TtralhpalU 
t v Ranjit Singh, A. I R 1931 Oudh 40 -130 Ind Cas 124=7 0 W N 1120 
t S 108 (p 1074) —Under s 108 there is only a presumption of death It 

does not raise any presumption as to the date of death Punjab v Nalha A I 
A R« 1931 Lah 582 (T B) = 133Ind Cas 889, Mehcrkhan v Sal hi AIR 1932 
j Lah 45=134 Ind Cas 97, Jangi v Giuln, A I R 1932 All 305=1932 A 
L J 175 

t l S 111 (p 1037) —Where the donee is in active confidence burden of proof 
j of good faith of the gift is on the donee even if doner is not a purdnnashin 
Hdy ruhaly Narayan 34 L W 424=61 M L J 878 
^ S 112 (p 1093)— Under a 112 first there is a presumption of legitimacy , 

this can be rebutted b> non access, but once access is proved presumption 
g bccomas irrebutable Access means actual sexual intercourse not mere oppor 
,r k i lumty Jogannalh v Chinnn Suami 1931 M W N 755=61 M L J 878 
v se° also Mayandi v Sami Asasi, 1931 M W N 1278 = 61 M L J 874 = A I 
R 1932 Mad 44 

'< f S 114 (p 1107)— Section 114 does not enable Court to presume corlam 
1 state of things without any proof B N Ri/ v Afoolji, AIR 1930 Cal 815 

* * S 114 (p 1107)— (i) The presumption under s 114 is discretionary with 
f i? , Court having due rpgard to the circumstances, (n) the presumption means 

* t ’ that the law exempts the crown from proving the guilt of the accused unless lie 

* gives gome explanation as to liow he came by the goods If he gives anj exnlana 
r j tion which in the opinion of the Jury may possibly be true although they do not 
i nec essanly believe it, then tlio crown cannot rely upon the presumption and must 

J P r °ve tho guilt of the accused just ns in any other criminal case accused did not 
It* I P/°Vo his innocence affirmatively Bhulnatk v Empetor 35 C W N 291 
* °sseogion of stolon property about nine months after its loss does not give 
I *ise to any presumption under this section Suchil Ahtr v Emperor. 130 Ind 
m Cls 800=32 Cr L J 614= A. I R 1931 Pit 85 

. S 114 (p 1112)— It is seldom safe to ba*»e a conviction upon the statement 
I ’Y 1 accomplices unless there is independent evidence to corroborate it m material 
iffi Wwulors GayaPiasadv Emperor 8 O W N 517=32 Cr L J 1184= 134 
0 Cas 401 , see also Durga v Emperor, 132 Ind Cas 70=32 Cr L T 830 , 

J Emperor 132 Ind Cas 185 = 32 Cr L J 818= A I R 1931 Lib 

nai , y limpet ot , 8 OWN 1240 , Venkata Subba Jiedth, 2n re, 53 M 
^1-A 1 R 1931 Mad G39 . Slier r " 


tty 


R 1931 Mad 639, Slier Jang v Emperoi , 32 Cr L J 631= A I R 


1G THE INDIAN EVIDENCE ACT 

1931 Rah 178, il W Clmnd v Empaar,32V L R 792 ; Aug U fa V 
9 Ring 401=1931 Or C 875= A I R 1931 Rang 23o, Bhtmtthuanl 
Bmpcm, 132 Ind Cas 234 = A I R 1931 Oudh 1’3, Amarmlh v 
A I R 1931 I,ah 406 , Amltca Outran v The Empam, 35 C I IV N vm. 
Sum, dm \ Emperor, A I R 1939 Cal 377 = 51 0 L J 470, Itanhrv fnnm, 
A I R 1933 Lih 201=33 P L E 241, Nandi Clmnd v Emperor, A 
1933 Lab 73=133 Ind Chs 545 = 33 Cr L J 1036 , Foras Ham v Empw 
A I R 1930 All 740 , , , . , . 

S 114 (p 1111)— It is not right to presume from the fact that a ma 
member of an association when it is lawful, that he continues to be a m 
after it is declared unlawful This is not a matter of presumption , there 
ue evidence of continuing membership Empetoi v Dharnianana, oo d 
R 333= A 1 B 1931 Bom 2^3, Emperor v Shripad, 55 B 484 = A 1 b, 

Bom 129 _ , .. /w 

S 114 (p 1118)— It must be assumed thnt n process issued by = 

ind accepted by it as having been duly served in the manner proviuea ii j j 
nth all the formalities laid down for the service thereof and the hura 
proving that the formalities were not complied with is on the defendant u 
v Rnpa Iiam t 31 P L R 1001 <=132 Ind Cas 181 . „ « 

S 114 (p 1118) — Under s 114 the Court may presume that an g 

public record made by a public servant was pioperiy made Abheroj v w!' 
OWN 1228 sr nhm 

S 114 (p 1118)— The decision of the Privy Council in Jilendra Naui , 
v Man Mahon Qhosc, 57 I A 214, seems to lay down that in the absenc ^ 
evidence to the contrary it has to be presume 1 that the procedure lma (, « 
ss 12 and 13, B T Act was duly followed and that proper statutory not Jj 

given of the encumbrances and execution sales Sasi bekhar v Mir liurom, 

V W N 1239 . . g* 

S 114 (p 1118)— It may be presumed that an attachment ordered y y 
Court was duly effected, in the absence of evidence to the contrary 'A«» 
v Bern 58 C 593 -A I R 1931 Cal 763 „ - me nt 

S 114 (p 1118)— Though ordinarily it may be presumed that a Gove* va j 
notification purporting to have been published in a Gazette of a certain uai 
in fact eo published, yet where the interval between the issue of a xiotujj* ^ 
and action take on it is short, a Court might require stricter proof that i . 
formalities for publishing the notification had actually been came 
Emperor v DaUnshna 55 B 35G-A 1 R 1931 Bom 132 , fee 

S 114 (p 1118)— Entries in collectorate books as to arrears due m 
presumed to be correct and must be looked into to ascertain whether esc 
in arrears Iiadha, Qobinda v Qinia Prosanna, 35 C W N 912 r0 t 

S 114 (p 1118)— Illustration (g) refers to evidence which can he ana 
produced Omsk v Empci or AIR 1932 CaL 18 , , , {joai 

S 114 (p 1120)— No presumption can bo made against the defend#® ^ 
their non production of their title deeds in response to n fishing aplicfition J. (f 
plaintiffs for discovery which did not disclose iny material to supp® 11 
daim Someshiranv Ataheshiian, A I R 1931 Pat 426 =>10 Pat G30 ^ 

S 114 (1121)— The Court mny draw such inferences from the ac ® u ^ nn g ( 
, l i. , J° nimcr questions as it thinks just according to s 342 Cr Pro gaj 
111 dlu« (h) bhci Jang v Emperor AIR 1931 Lah 178=32 Cr If J ^ 
S 114 (1122)— In a claim for recovery of the money on the bnsi9 oi t non 
agreement, the defendant produced the agreement, and alleged that the oo b ^ 
had i>ecn discharged The Court placed the onus on the plaintiff to sno 
the agreement was lost and not discharged Held that the onus was w 
placed ns the* presumption under s 114 illus (l) would be a pieco of cviu e n dje 
defendant s favour but tt dal not shift the onus of proof which was v y 
defendant to «how thnt that ho had discharged hts obligation Jagatv 
Avurc AIR 1931 Lah 299-134 Ind Cas 495 , ... 

S 114 (p 1121) — 1\ here there is nothing to suggest that the uo n 
Viitne <*s i signed after liie mortgagor the Court can rely on the prcseraP 
undi r s 111 and hold that ho signed after mortgagor lladha V AU3 r( ' 

131 Ind Ca« 7G7=5JC L.J 5SC=A 1 R 1931 CaL 800 
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S 114 {p 1127)— Where Jt is shown cither by proof or Admission that the 
thumb impression on tho suit hand note is that of the defendant but the 
defendant alleges that he put in his impression only on ft blank piece of paper, 
no presumption of an 5 kind can bo raised in fmour of the plaintiff under 
this section Ram Whan v Gog Singh, 12 Pnt L T 233= A I R 1931 
Pat 219 

S 114 (p 1136)— A child born in India must under ordinary circum 
stances be presumed to hn\e his father’s religion and his corresponding civil 
and Social statue Mahomed v Raja Saimd, A 1 R 1931 Oudh 177 = 8 0 W 
N 319 

S 114 (p 1139)— The presumption that a particular witness has discharged 
his duty properly is a presumption which they "may mako” nnd not one which 
they " mu«t make” Emperor v Ta~cm Alt, 53 C 1093 = A I R 1931 
Cal 796 

S 114 (p 1139)— In cases of arrears of revenue nn entry in books of 
collectorate are produced to be correct Radha v Qirja, AIR 1932 Cal 


S 114 (p 1139)— Duo notice under s 69 Embankments Act, should be 
presumed under s 114 Evidonco Act, in tho absence of evidence to tho 
contrary Sast v Dir Bikram, AIR 1932 Cal 267 

S 114 (p 1139)— An action taken by ft properly constituted authority 
should alway s bo held to bo legal unless it is domonstribly not so President 
Union Board v BalLrtshna Rcddi AIR 1932 Mad 503, sec also John Caiapict 
v Syed Mahammad 3G C W N 242 

S 114 (p 1139) — ' Under e 114 of the Eudcnco Act tho Court may presume 
unless contrary is shown tint all judicial nets have been dono regularly and 
according to law Pi an Chunder v Blacknood 36 C W N 343 

S 115 (p 1144)— The doctnno of estoppel by deed in its technical sonso 
cannot be said to exist in India Johnstone v Qopal 12 Lah 540 -» A I R 
1931 Lah 419 

S 115 (p 1149)— As regards equitable estoppel, vide Niharbala v Sashadhar, 
58 C 358, Anft'v Jadunalh, 58 C 1235=35C \V N 550 , Sheo Tohalv Binacl, 
1931 A L J 653 = A 1 R 1931 All 689, Canadian Specific Raxluay v Vie 
Rxng, AIR 1932 P C 108 

S 115 (p, 1150) — Where there is no representation by a person the valuo of 
estoppel cannot be invoked against him Sirajuddin v Johur 134 Ind Cas 
888 = 53 C L J 222 In order to establish estoppel upon representation, 
declaration must have been made and believed and truth must have been 
inaccessible Mohammad v Mohammad, A I R 1930 All 847 , Johnstone v 
G opal, A. I R 1931 Lah 418,-/15dulv Mahboob, 6 Luck 382 

S 115 (p 1151) — .There can be no estoppel except when one person has by 
his declaration act or omission intentionally caused or permitted another person 
to believe a certain thing to be true and act upon such belief Mahomed Hagat , 
v Gulam 32 P L R 390= A I R 1931 Lah 598 

S 115 (p 1153)— Pleas of estoppel — Burden of proof, vide Sheo Tahal v 
Bmael Shulul, 1931 A L J 653= A IK 1931 All 689 

S 115 (p 1167)— As regards cases of estoppel by conduct, tide, Shed k 
Dhunnnoo v Sheolal AIR 1931 Nag 158=27 N L R 183, Ram Udit v 
Ram Samuj 134 Ind Cas 465= A I R 1931 Oudh 2G3, Balasunja v 
MnUijanjavadu 131 Ind Cas 669= A I R 1931 Mad 354, Suraj Prosad v 
.Behan, AIR 1931 All 216, Nanbernmal v Yeera penimal, A I R 
1930 Mad. 956, Qojn v Ban Nath, AIR 1930 All 840 Muhammad v 
Ah Saghir, AIK 1932 Pat 33 , Rama Krishna v Tirunarai/ana, A I R 1932 
Mad 198, Umrao v Ramhsen, A I R 1932 Lah 281 

S 115 (p 1167)— An infant is not estopped from G ettmg up infancy even 
7,, -P au dulent misrepresentation is proved Gadigejipa v Balangauda 55 B 
Ml = 33 Bom L R 1313 

T . * 116 (p 1172) — There can be no estoppel ngain«£ legislature Mt) ~a s 
Uam 12 Lf >h 367 = A I R 1930 Lah 1034, 11 V Lou <1 Co Ltd v 
K an ,” a ' 58 C 1453=35 C IV N 587 = A I R 1931 Cal 791 Abdul v 
Mahboob Ah, AIR 1931 Oudh 133 Doitie Koian v Lachmt, 58 I A 53 = 10 
S July, ’32—3 


I rriv INDIAN EVIDENCE ACT 


S 155 (p 13Cl)-S"0li0n 13'j, Cl (I) (Iocs not rente nngnlorjr lie cl« 
and explicit provisions of *= 115 and in fact talers for granted the rxutenW an 
binding effect of those prow ions Mahla v Emperor , AIR t/i 
33=32 P L R 259 , , _ <ftn 

S 155 (p 13G1J — Where two accused are nllegcd to Imvo strangled a per 
to death and some or tho prosecution aptnesses <*aj. that tho cyo { {, { 


A I R 1931 Lah 180=32 Cr h J 1205 , , 6 t 

S 155 (p 1361)— In prosecution for rapo general immoral charac 
prosecutrix maj bo shorn Wahid. Ah v rmperor, AIR 1932 Cal «>-3 > 

S 157 (p 1369) — Where a girl who had mixed ncomto in coohcd 1°^ , fl]1 
°erved the same on her near rcl Hives two of whom died, was granted a P 
md she made stateme its before tho doctor and the Magistrate as to tno 
stances under which the aconite was administered Held that her stateraen 
admissible m evidence Lmveror v Amode Ah, 53 0 1228=35 0 
>73= A I R 1931 Cal 757 


S 157 (p 13b9)— -Previous statements of witnesses ore only or<fa’ rl jf 
admissible to corroborate or contradict the witness who have made statem " 


•%.utiea.uia to corroborate or contradict tho witness who have made c— — _ , l0n 
the trial As to corroborating a witness it is unnecessary for the pros ^ 
to corroborate their witnesses bj previous statements until tbo slatcmcn 
at the trial has been in one waj or another, challenged Abdul Joltl v I 
A I R 1930 All 746 , BTn0rt 

S 159 (p 1378)— If it is merely a question for a man refreshing his 
ana the nocun ent is not tendered in evidence and the witness inerc, ,, iv : i 0 g 
evidence in the ordinar> way after reading whnt has been written, 
applies Rut where the witness says that ho docs not recollect the facts ita. 
by him in the statement but is sure that that the} were correctly tecorcl^ ^ . 
section *60 applies and the document may bo tendered in evidence iOjl 

v r Emperor, 60 M L J 404= A I R 1 931 Mad 430, see also A 1 


Mad ^52=131 Ind Cas . 621, Jagannathv Emperor, 32 Cr L J 1172 d 
S 165 (p 1394) — The power of a Judge under s 105 cannot be e ^ 


, 00 vp power of n Judge under s 105 cannot no _. € lr 

!°iro p P d P08 ^ introducing evidence in contravention of tho 
f R mi Cal 189 6 Rah,Joddl v Emperor, 35 C W N 317 = 58 C IK" 


(1403)— Improper admission of evidence of character of the ^Ltl 
,f h ® ver / r ° ot of the administration of criminal justice and xsap^ 
rtfiL « , i sucb evi , dcnce has influenced the Magistrate s consideration 1 
PmYw.rvJ 1 4 JI r S« 80 ’ fhe conviction Bhould be set aside " 

Emperm, 12 Pat L f 471 = A I R 193 Pat 193 345=133 Ind Cas ^ 
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INDIAN EVIDENCE ACT. 


ACT I OF 1872 


Received the assent of the Govei nor- General on the 
JBth March , 1872 


WHEREAS it is expedient to consolidate, define and amend 
the Law of Eudenee, It is hereby enacted 
as follows — 


Preamble 


Title of an Act “Onpumlh bills in Parliament were mere petitions to 
the King 1 hey were colon <1 on the roll 1 * of Pnrli iment with the King’s answer, 
and at the end of the Se-sion tlu Tiulges diew up the=e records into fctatutes to 
which tiny gay e n title (Co Litl 272 a) The title was first added about 

: the eleventh year of Henry VII In the Lords the original title of a bill is 
amended at my stage at w Inch amendments arc admissible w lien the alterations 
1 in the body of the bill baa orendued any change in the title ncce^ary, and in 

the Commons since 1854 either in committee or report or on the third reading 

stage of n bill” Maxucll Sixth Tdi l ion p 71 So it was held b> Lord Mans- 
t field in Rex \ II ilUam s, 1 \V B1 95 lb it the title of n Statute was no port of the 
|! law see nKo Salkelil \ lohnston, 81 It It 2 55, Pou cltcr’s Case 11 Rep 33G, 
' Mill* v II ilk in*, G Mod 02 A (t \ Weymouth, Ambl 22, Chance \ Adams 
lLonlRiym77 Shrcu dnn y a 6 colt GC li N S 1 Jeffery, \ Boosey 4 H 
i L Cis 982, Moranl \ Ta ylor 1 IK. D 191 “The title cannot be resorted to” 
$ **ays Lord Cotten/iain “in construing the enactment Hunter \ AocklodJ 1 Mac 
( 4 G G10 1 Hall A 1 G44, 14 Jur 25G, 19 L J Chm C 177 In 7? v 

4 II ileoik 14 L J M C 104 I oi d I)< nham o\ pressed that view a-* well But in 

\ f rtel/len a Worley Cor notation, G7 L T Ch Gil — (1SD9) 1 Ch 1=79 L T 231= 
49 W R 295 Lmdlcy 1/ R ob->er\ed “Ire id the title ud\ ideally, because now, 
i and for =ome years past title of m Act of Pirli ament lias been part of the Act 
In old days it used not to be °o and in the old bool s we are told not so to regard 
it but now the title i>. an important part of the Act See al>o the ob trv ations 
of Romet L T m Ambler v Bra /fold Corpota ion (1902) 2 Ch C A at p 594 and 
1 Sutton J m Jjne* a S'lei ? mghn (1908) 77 L J K B 774 If there is in the provi 
j stons of an \ct anything admitting of i doubt the title of the Act is a matter proper 
, to be coiwdeml m the interpretation of the Act Shan \ Ruddin, 9 Ir C L R 
i 214 S P Rig % Mellow Union 12 Ii C L It 35 *ee il-o Linton a Thorley 
I (1903) A C 447, „1 G a Margate Pier Co _G9 L J Ch 331 London County 
a Comic da Bet mondsey Bioseope Go 80 L T K B 144 Taylor a A cuman 
I 32 L J M C 189 Rauley\ Ran ley 45 L J Q B G7 », Past and West India 
DocI 39 Ch D 531 Middle-, x Justices a R 9 App Ca« 772 But the 
i emitting part of an Act is not to be controlled by the title and recitals, unless 
, *he recitals nn\ be referred to for the purpose of accrtainmg the intention of 
i ^pdature Bintly \ Ralhcrham Ijocal Loaid, 4 Ch D 588 =4G L J Ch 
| In India a reference may be made to the pie amble and title of an Act 
MS™"* word-. Ihirro GUandrr \ Shoot odhonce 9 W R (F B) 

1 o **00) "ee al-o Uda Begam a Inianiuddin 2 A 90 Alanaamontori v 
, Sonamam 8 C G37 , Crau ford \ Spoonct, 4 M I A 187 

i 


2 THE INDIAN EVIDENC'D ACT 

Preamble Tlu prnmbli i-. unclonliloll) n pml of the Ac! nnd mij Ik"^ 1 
,0 cxrhni tat not to thr inutmfr part, nlmb 

pnai Itle, it the nor.K to la fmm.l ,n lie fornm. nro t K f d , r<?rl 
in niOM. o hum Bu/un \ Mahnurd, 2 M 11 y 1* Act c 

iuJ Lad Uh ) stone ( ? ‘tl.it tlu practice of in cr tmff on « 

Pirlnm ntliw<l. irpciud fm tin prt unblc ofte n Mptji »o the olot . 
doubtful point** * l on, bn fount# f onmtl\ 

K B lit ho thi t>i< uiilili of mi A<t of 1‘irlnnunt ciunot ^ 

older to Mdtnnthi intuition of tlu \tt, unless there H mi m * ^ 

dueling p irt T, ,In v (Wham Count tj CurpotaUou, 4 G h U w , 
Ch 10f-3> L T G9G-27 W 11 17S In t i;cs of doid.t preamble _cu 
legitimately in\okcd to dt timme the nope of the cn iictmcnt 
Constable \ Ku- 410 hutty. Bull 3 Ad«hm ; 219 - Th 
U OUG Can \ Itojrt 1 1 uhanrjr hs Co bb 1Q1! G V»/ Vemronot op 
Q B 140 When tl < 1 mgin„c md the object nul ycope of tlic Act fire ^ 
to doubt, the pnwilV cm not r< strict or extend the uncling 1 , 

330 Per had tlrut (u W m Jettison \ Banlc s 077/) Cow P ,Jd r.„j 
bei ell (17Gb) 1 W B1 0 »9 ( otdand \ Dai ies (1872) L K » II L ** 

v Rath i ham 0x70) 10 L I A 2X4 /M Hhos ( 1723 ) 8 Mod 144 
recited m i pre inililc h but the motn c for legislation, the reincuj J h 
consist/ nth and unh 1* extended bejond the cure of that CM 
Jknhan n Munis \ ( bvj (1M3)4Q B 540 The preimblc 
it put of tlu \(t ^ ill eld \ Johnson (1818) 2 Ex 233 The mcanm 0 

of the pn unblc ot a ( ode nuH lie untlei tood to o\ erhe the whole A , ‘ ( 
colour to nul eon trolling its prou ion** and bj ‘•bowing the intent 
legist ltnre uppljmg jiro tanto the lule for the intci pretation ot tn i 
sions l da Uer/wn \ ImatwuUhn 2 A 74 (99) ^ 

Where the object or meaning of an enactment ib not clear ‘ the P^ 1 ^ 
of a Statute u a good means to find out the meaning of thoPtuute t 

Were a ki j to open the undei standing thereof {(ole Inst <9 i) ” „ 

intention of the Legislature h dctlorcdbj the prt. imble effects (o l> . " , 

the preunlile to this extent nunelj tint it shows what the Itg' . 
intending, and if the words of enactment lnvo a meaning whienuocs ,] 
bejond tli it pre imble or which maj come up to that prt imble in either ^ ^ 
meaning is to be prefen cd to one showing ui intention of the Lcgislat u . 
would not answer to the purposes of the preamble or which go be} 0 
J'n Lord Plat 1 hum m Oierscns of If csl Ham \ Pcs (lbSo) ^ 
C is 3ss N‘J «o< al o The People \ httcu bran Co 17 Johns f 
>->9 see d o Coosati 1 bumf/ (o \ 'south C nrahna, (1391) 144 TJ S y ) . 
It his bun sometimes Mid tint the preamble nnj extend, bjt 
r» trim tlu inic'in^, put of i fetitutc II \ Atho * S Mod H4» yoj « 
(mil ml I 1* Win >20 pci I md Alnnaei in If all a s Ihchaidscn \ 
Ub T lx 229 Ilapnan s 1 hula 32 b 7 C T 132 D>U>»‘>>! , " J 

lhmnmond I I» 2 ( li 11 , hem ns \ Cold linnets, Co G C l> a V,i 
lhit it would he diflieult to supjioit tins proposition Marvell, utn * , 
91 atm„ In 1 oiler C B mid Laid Hard me I in Jtijnll './*%( o \ 
171, 182 per lend LI teflon n m IT Ilam Ota seers ^ Ihs (ixx.il 
C is txo nt p 3XS «o it |s Well -ottlc d that the preamble cinn° l ( 
n strict or ixtind tlu cni<tm„ put when the Imgmge ind tlu oU I ot ‘ lIl 
tlu ~ioj)o or the Act arc not ojun to doubt A prt unblc in u H it«w ' 
{.ourn <1< ir <\pns ion m the emitting put tluieof be shah \ lih aM .( 
L b 7 1X7 ( lure it I mi less \ Indrajtl 11 \ 2Gf» Karin \ Bhcniaiu . 
IT. Sutton \ Million 22 Ch D "ill , Mondnl \ Improiancnl {»*, 

f *( Ut In Iourll \ bcmnlon Par / bare Couisr Co (1S9D) 1 , 

V M-fsLT QU 192 laid Ilthhunt oh^ned ‘Two jnopo ih«g 
quiU ilear our tint n pnambh m ij affonfii tfnl hglit as to what * 
int nd to n u)i and another that if an en letment is tit ir and unaniuv 
no |<n unl.I, cm cpulifi or cut down the uuctimnt ,, 

x> wli rv tin « n utin„ put is explicit and unnmhuuen tlie prt imb** 

U n-s< rt si to to control qudifj or n trie t it hut when the cniutmg J’ 
mtihi-pi u , I'm j*n tin hi cm Ik rtftrresl to to cxplim and cluudil^ 1 
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Mnl\ Ihrnarn Singh, A 1 R 1923 Lah 3') ==28 P L R ">93 = 101 lml Ci- Treat 
001 In Dog \ Bt audit ng 7 B A C 013, Lord Tcntcidon tint's lml <lon n the 
rule ‘If on \ review of the whole Act a wider intention than tint expressed 
m the preamble ippeir&to be the red one, effect should be given to it not 
withstanding the less extensive import of the prennhh ” In lulloiie? \ 

6 lag, (ISIS') I Q B 313, Loid Durham observed “The pn imblc is often 
no more than i recital of the inconveniences and does not exclude any 
others for which a remedy is given by the Stitut° The evd recited is but 
the motive for the legislition but letncdy miy both consistently and wi ely 
be extern led beyond the cure of that evd ” In the well known Susvcx Peerage 
Case, 11 C L A Fm 83, ftndal C J observed ‘If die words of the 
S* itute are m themselves precise end unambiguous then no more can be 
nece ary than to expxnd those words in their natural and ordinary «en=c 
Ihc words themselves done do, in such ci=e, best dcchrc tin nit ntion of 

the lawgiver But if my doubt ui*c» from the tirins employ eel by the 

Legislature it has alwiys been held i safe me ms of collecting the intention 
to call in aid the ground and cuisc of mil ing the itut and to have 

t recourso to tho pro unlile which according to Chief fit dire Dger i> a key 

to open tho minds of the linkers of the Act, and the mischief which the v 
intended to redress” In the S eetelarg of blale v Maharaja of Bobbth 
43 M 929 P C Loid bhnw said ‘It is tin s ( ction that governs and 
I pot the preamble” Sec aho Vandal Singh \ Ti unices of Itnnrot rineiit oj 
Calcutta, 4> C 343 = 22 C W N 1 (TB) Though the pn imblc of m Act 
, docs not control any plun enactment winch follwos it it nnv be a 

; most useful guide when n question of doubt arts s upon the construction 
' of a particular piovMon mid considerations relating to the scopi of the 
Aft are involved Silal v Dilannnj 20 C W N 11 >S, s aid at bn i 

v Jhn Dvjnl 12 V 409 = A \V N (1S90) F B 143 Art dona th v 

i / P Bioun, li C 176 Gojn v Aajl rtslnm 12 l' L I 8, hwcnlu 

» Airier \ The Corporation of Madia? 21 L 3V 231-92 lml C is 10 >3 A 

• 1 II 1926 Mid Jsl = 30 M L T 301 Arpm v S*yri p minand , 10.1 Jnd 

* Lis 6G2-A I R 1027 Cal 701, Tlnj Mai \ Ilatnnnt S nigh lft 1 lml (as 

■* G01-2S P L R 593 Where a section, or an Act i> capibh of two nndcr 

i m„s or is said to im in K" or more than it *-iy* q is i inixim of intirjm. 

tition tint one must look at tho scope and object of the omctmuit Mid ami \ 
i Muii id L It 5 A 201 -10 A 4S0-22A T T 121 -A I R 1021 A 32s 

I Pi cainble In l n Imre 1 rt riiemhsof enduirs which wo an hound to nd mm i 
, hr an coni umd m tin I valence Act (I of lh72) niullMv ‘oWra « of tin pn imbh 
[i to th it ( i met tin. nt, hut a eonsoltd itory uuutimnt npciltng all rules of pudum 
o(Ik r tiian thos« sivedhv thcli>t put of section 2 of th t rnirtmont — Ptr 

# U'lfimootf J m the Od/refor of Ootafnpttr\ Pidakdhart ''nigh 12 A II II ntp 33 
4 Interpretation of Statutes A ^t itute i« thi will of th< Legi hum mid llm 
,* fund uncut ll rub of inhrpn tition to winch all -others m Mtbordin ite n tint a 
4 Statiih is tola expanded iccording to tlu intuit of tlum th it m idi it 1 Inst 7 10 

Si/ssu- Pierage 11 CI A I It 5 It is tho fund mu at d print iph of tin 
1 mt< rpn tat ton of Mituhs tint their linguist must Ik under t nod m its mo t 
onlin irv juid popul ir imptitum Per Mah mood J m Omen hnyre « v Vilalii 
| * ' (I B) lh« huguagt of a ‘stitut tikui m il- pi tin oMnnry 

it s tnM nnl not it' jtolicv or up) mm l intuition is tin aiftrguidt m con tmitu 
1 an intuits PhdjtoH v V (tear i * Ih'jutnl (» II I* ( i >.3x— t Inr h 
t 1-V) s ix nl o htetntn Tax ( ommi t >*ioHrr? v 1 1 /»«•/ (1^)1) \ C 331 
v Puller -on (l'>02) 2 Ir R Mjrt at p (it»7 fonhpe \ Jlnlje* 1 II 

* l-*- [ t kiirr II ear f *mn»» mnrr \ 2 \pp ( i* 71M*l s l 

i ^ wi v Ihri (ISM) _»•> U T ( I* Ills (1JJ) Jrn f 1 disnol 

**' <n, shl In jo nn of I’trlumuit tin plan fur lih-rd 

tiwtnin <f us woril when «< do not *•, fm»i its that such in* mm, 

\\* n ' * l 1 m ' on ' , ‘t ‘it or would I -a l to munfoll mju lift In m i tnim h 
l " Jtl and m lml ^ , {nIl , mid all iml'i n in tnunt at th* grimm ita-il an 1 

' n . n < of llu wonh a llli i Uh n-d M, nnl -* that would 1 *a 1 t * 

J * ur '« ll \ OT npugnanev *r menu i tuicv with tlu ns.t **f iht n nt t it 
i n wjuui cm il» grunm meal and onlu an miisc of tin word- nm 1“ 

> 
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modified *o as to a\ oid tint absurdity, repugnance, oi incoim tcncy, but n» 
fiuther ’ Pa Ijotd U en slydr Jc, in Gicij \ Pennon, G H L Cv* 100“ ^ 
L J Ch 4S1, u aLo I}} nubs v Ifhodc % (1882) 7 App Cis {P C) W 
(20)) Vtsttif, loin s IfamMiad v Cotton (188G) 12 App C»s at P 0 w 
npdting this, oinon in Abbott v Middleton , (1858) 7 H L Ci» 114 ly> 
I oid 11 insleudt b observed Phis rule w is m substance 1 ml down b) vr 
Tu'ticc Bcrton in IT at bat ton v Lot eland (1 Ilud* A Bro 648) It bau 
pr^Momlj been d< "cubed l>\ Lord Ellcnboi otigh m Doc \ Jessop (12 EH 
<■93) as x iul of common '-ui t is strong is cm lit ' It Ins been °tit™ b? 
Loid Crannorlh {n hen Chcneellur) is ‘i Cirdinal Rule from which, if 
depirted we should 1 lunch into i «ii of difficulties not it*j to fitliom 
[Gundrij v Pnmtgcr (1852) 1 De G M A G r >02 21 L J Ch 40 j), ny 
vs the Golden Rule whin applied to Acts of Puliament bj Jani'- t h 
m Mattson v Ha.it, 28 E J C P 108 at p 114 Majru ell p 5 Jt i » 
cardinal rule got ermng the interpret ition of .Stitute* tint when the linj'irw 
oi the Lcgisf i ture admits of two constructions, the Court should not idopt* 
construction which wouM had to an absurdity or obvious injustice Khan u«j 
v Lnkha SutgJt, A I R 1928 Lih G09 (P B) Hie Court diouirf 
•struggle a B itnst repugn an c> ind should construe an enactment is fir ' 
possible in accordance with the terms of the other .Statutes which it does, no 
exprtssh modify or repeal Ibid A Stitute ought to be s 0 construed tint" 
it can be prevented no clause sentence or woid shill he supirfluou , vow 
insignificant I? v Bishop of Oxfoid 4 Q B D 213, Hough v Hindus, 1 h 
B D 224, Vcr,anbai v Radhibai AIR 1928 Sind 118 

Rules of Construction, When language is plain It is ll0t , 

80)1 lafrn, to interpret what has no need of interpret ition (Law off' k ; 
Ibsoluta s ententia crpositme no mdtgct (2 Inst 533) Such lmguige J 1 
declares without more, the intention of the liw giver md is deci l'o^oi 
\Pcr Bulbr J m R v Hodnett, 1 PR 9GG , Sussex Peerage (1844) 11 ^ 
* r ^ S . Hartu ell G Wallico, SO), V S i 

o Wheat. 9 jJ The Legi«Iiturc must be intended to mean whit it has r 1 ' , 
expres ed and consequentlj there is no room for construction Per 
L m ,P \ Bnnbuiy 1 A A h 142 hshcr v Blight , 2 Crumb Wj' 
Maxucll j) G A Court is bound to constme a section in i Stitute 
to the plug meimng of the lmguige used, miles* it finds, either m v 
section it elf or m any pirt of the Stitute mv thing tint will cither mod*? 
qualify or alter the stitutory languige .ven if the result of such con tructi"" 
leads toanonnlies or he productive even of absurditj Rajib v 
P, " N CG0 following Ban! of Enqland \ T aqhono, L H Aj? 

if 14 1 t £L John Mtmitcnd v Colton, 12 App Ci* £ i 1 /? B 
47 B 843 Av City of London Court (1892) 1 0* 

212 Met scy Doc! s v Turner (1893) A C it p 177, B> ihsh } arn> v 

(i <F° ’ P Ai rc 48 L J Ch r >G Craufoid v Spooner, 6 

Vh® \, 5 ' , S/ ,f £ L J M O 94 , Aflty V Dali 21 L J O P /jj 

lhe dutj of the Court is not to mike the 1 iw reasonable but 

a V •> t ™ r ' ll "G to tho reJ sen«t of tho ') " 

r,f \ ,}“ , I V, t K ^ 1J7 Dn,m ' ' T °“ 1 ’ i-’ L J M C 33, 

l!",' f" -° 1 J r ' 303 A MUi. to ncal not bo ■»» 
", I ''it' 1 ',"' "Int ■' jii t mil txpodipnt »Iiero.t ipothtmi ocIftrf« 
l.hn mi l h,,p,„„c U,,»r , Bwnrn 7 Cl A T s ‘; 

Our ,1«| ion , r,nlmlcn in It \ Hi, 1mm b B A C 03 m'>.. 


tv ’ v ’ ■* ’*"* ‘•"""ten in «v jsai/iam b u 4 c yy f .a, ( t 

! !? \C.?« ir ( lV( 10 dl fc-,t the Object of the Act but it is better to <«'f. 

l>\ tills con cqiunce thin tn mil nm.. n * 


tV 


words of rtl \ n (rt P ,u “Pon it\ con tructioii not w irrmtisl h> 

l - nl <n,a 1,1 "''it "<■ may mippo o to h ;' c , r 
wt ’" , 1 J 1,0 Act • , Lard Ahmjcr m 1 b . >B 

abih In th, Won! of n VrSm'" 0 ^rncconlmg ih<! 
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\ ■supposed intention ” “It m ij have been an oversight in the framers of the Preai 
i Act,” observed Parke B in A iron \ Phillips 21 L J Lx 89, ‘but we must 

i construe it iccordmg to its plun and obvious meaning” See llso R v 1 lobe 

, 3 AiE 531, York A N Midland Railuay Co \ It 22 L J Q. B 223, 

Guynnc v Biuncll 51 R R 42, Exp St Sepulchre’* 33 L J Oh 372, 

f AlU ins a Jinx, 2 C P D 375, G oxhead \ Willis, 3 C P D 439, Palmer 
) \ ThafeJici , i Q. B D 333, Rothschild v Ini Rei (1894) 2 Q. B 145 

The intention of the Legist iture must bn ascertained from the words of 
, a Stitute and not from an> gcneril inference* to be drawn from the nature 
i of the objects dealt with b> th< Statute tordycc v Bridges, 1 H L Cis 
1 = 11 Jur 157 Bccui-c the Couit knows nothing of the intention of an Act, 
except from the words m which it is exme-'-od and is applied to the facts 
existing at the time Logan v Cootlonn (list), 13 Beu\ 22 = 20 L J Ch 347, 
j Aehal Singh v Shaghunath, 2 0 W N 713=90 Ind Cis 470 Nanai Ram 
t \ Melt in Lai 1 A 4b7, 1 ladhusudan \ Bamacharan 1 Hyde, 100, MadJiu 
, sudan v Raja Mohesh, 3 B L R A C 200, Jagodishhui ru \ Kailash 24 C 
725 (r B)=l C XV N 374 Guiccbulln \ Mohan Lai 7 C 127=8 CL R 
109 , Kuar Kugshar v Knar Mathura 25 0 C 189=9 OL J 233, Mir xa Sadi qua 
j \ Mohomed Karim, 9 O L J 456= (1922) Ondh 289 Stitutes should be inter 
pitted as simph a» possible The Collector of Rangoon v Ahdul, (1922) L B 27 
= 67 Ind. Ca- 640 The dutj of a Court is> to construe the law as it stands and 
not to m ike a new though it maj be a better law Ram Churn \ Kumud Mohun, 

25 C 571=2 C XV N 297 The rule that a word u<-ed in a Statute is to bo 
understood in the «amo sense throughout, is onlj a rule of presumption, by no 
means inflexible and certainly not of such i character ns to be irrebuttable bj 
'* other rules of mterprctition founded upon the especial context of statutory word's 
or reasons and objects whereof an\ special section is enicted Per Mahmood J in 
i Baijnath v Sital Singh, 13 A 224 , but see Ba.hu v Jasuant, 35 B 404 

The mnnmg of an Act is not to be interpreted with reference to whit its 
‘ fruners intended to do but with reference to the 1 ingunge winch tiny did inflict cm 
i ploj 7 Lab L J 201 = 26 P L R 501 = 90 Ind Ci- 254= A I R 1925 Lah 436 
) tool Kumari v Khirod, 31 C XV N 502=102Ind Cis 115= A. I R 1927 Gil 
474 But it is mon reasonable to hold that the Legislature expressed its. inten 
| tions in an unguarded manner th in that i meaning should be given to them which 
* could not have been intended Ram Chnndci \ Gouri, 53C 492=97 Ind Cis 376 
j =A I R 1926 Cil 927 In a word thin it is. to he tiken as a fundimcntil pnn 
» ciple, stmdmg ns it were on the threshold of the whole subject of interpret it ion 

4 th it the plain intention of the Legisl tture, ns expres-ed by the 1 inguage employed 
< is invariably to be accepted ind cimed into effect, whitever mav be the opin ton 
1 1 of the juilici il interpret°i of it« wi'-doin or justice If the 1 inguage admits of no 
a doubt or sec 0n( | 1r y meaning, it is. to be obeved G opal Chandra \ Guru Charan, 
j{ A LR 1929 Cal 141=32 C W N 1136 

:< A construction which le ids to an nnoinalj can be given effect to onlj if the 

> "ords of the Stitute are clear and unambiguous and admit of no other interpret. i 
. tat ion Dial Singh \ Qurduara AIR 1928 Lah 324 

£ Where the construction of n rule of law i& clear i Court cannot go behind the 

i rule by an> enquiry into the reason of the rule Ji At una Chain v R Bal- 
J toshna, 48 M 559=48 M L J 134=8GInd Cas 201 

rj r Ho Addition or Omission In I idcrs Eians, 79 L J K B 955 Lord 

5 t >r ^k ,trn ^ 6 observed ‘3Ve are not entitled to re id words into an Act 
;i of Pirliament unit -s clear roison for it is to be found withm the four 
a corners of the Act itself ’ The ob ervation of Lord Money in 'lnompson v Goold 

, p , ^ ^*B 911 also runs as follows “It is ft strong thing to read into an Act of 

I.! i iirtmmcnt words which nro not there and in the ab ence of cleir nece"itj, it is 

d V'j? 1 '®' to do” Sei also Eicrctt v Wells, 2 SI A Gr 277 Dai is v 

» V',r r n\‘^ r<i R R- 29 Exp St Sepulchre s 33 L J Ch 375 Re Cherry’s 

1 1 ^ ^ When the language of a Statute 13 plain in it elf it is not open 

' ” e mteprtter to add to it or to deduct from itor even to consider whether the rule 
y Thn Cl>l i hardship, mparttculir ca.«es if it be read in its onlinnrj «en=e 

d 4 , theni'ehcs alone miet be considered to «ec the intention of the lawgiver >r 
■j lv 1 hmady Chhotc Lai , AIR 1928 AIL 241=26 A L J 29S , see nl o 
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l HI INDIA*. I VIDLNCh ACT 


amble 


f/'/r si M* / « n*»»» 1 1 )M 5 Ihtmn s / r r ,J Vo.nms (1021 blip ^ 

C >nrt < mind mi} tin 1 _ > liiun i difistm phni mg of tin Ait, lho> osnM 

iiM m*l i mu mi i 1\ i) ttm tioi) miki up tin .Minimum which™, Ifi 
thin > in mi in V j thmcd from forgitfnlm s of the* draft ~ 

lti m nr \ t-» nil nfi m d i n> min ru uf (hi (mart-* itnd it i" Mill settled atf <• 

nmissiiM mnnt hi "iippli • h\ n t «mrt «f 1 iw for t!mt would be to niakelw 

i -iV j » <i M o l ( 1 (ttipil Shi, fit \ Munjnl W<U! 

10-SXiih $i \ i<i) It. mnti iritili to import into n "(slum when tV f’«rt 
dut.i-h i| pt\ ( i I muii i K <>! ttu Milnmt) tlu f u N tx fort it ui) exprt i a 
"huh "in (’mm dm m \ s,/„ r n, j ft i<lN \fl b' Th 

Mol I" of i ‘'mini "In utd nut l* d.pirhd from on (hi ground tint '•omtrti'' 
" i" mnitti d ( i In umi d md n i hud jxdu \ to mid to coddled Jm mncet 
the in )\i oiih ot iti 1 i_h h t, minion Inw on (in ground (hut tlu codified .Iff 

^ *; < ; »» /»»«»//«/* <w, % i ,uia iM t a i r m-* u 

2A-20M C 4\ 1’L‘i M \\ \ m 


Construction according to Context and External Facts If the word* * 
Hum v nt I n iUxihh tl mu t In o.iHn.u! m tin ^n-t winch if li^comrt tuimn 
uh i" mini m ‘nrmmn mill tin ml. ntion of tin Le„Mitim 


t« dh is mnu m Wm«ui\ mu), the min idem of tin Ix.i-litun Vw»rrffp * 
utmg If, itu II, % J„i,„n hi ) ] N }l) f) ( 4 , fa Ionian /. Co \ ' ^ 
II < » (» \pp < i HI 1 •hnbiM)], rmnwmi\ Co x firhn hi 1 Ayp <" ^ 
laslmm Ih„f t„,,,ln, i„ x ( „„,/>! roller of IWrnls (Isas) A C j 71, /*"* 
V f " ' W 1, Infra i tit (n I1S77) 2 An.i C i 391, fa* f 

Trp,i,l, tSHUIT th I) 71(. Il„ I, i ,i’C !,« m cimail 


■ - in"i >• mri/rniiit { n I'in JAp.) si JWi "" 

{ 'l"" 1 ' I'^UITIU 1 ) 7 K, 11.1 lit r.l cr.n-lmrt.on tliVn, Ins m p»'» 

, puim jtv ir jm tinner Tonrn.t .t tiic u .1 me mill- it h nil. n ncet “1 
to n t in . \ It l I o„rt nlinn of tile nun -rnp, nml olijwt to tin wliolo Act, J 1 * 
R,n irin/'lms fn-c J. Hep 70, lfir-/cof-nr &*,» 

KcptnUD \u,t | lre b(tori n, t Actn.siiw ul, (2) "lutin'., 

tt Or ill ft C t far « l.i< It I... l. ..i 1 i.i ' ,Vll l,.l nmtW 


mi V h\ T r U Y u " ,Mfon ‘hi Alt Mis JU- cd, (2) ‘ 

mwihuT or ill fid for M lmh (he !u\ hid not proude<l, ( () M h (t ft*" 1 " 
,u d>pomt d m»t (4} tlu riwon of the rcme<h Marvell V 


Puli uvunt hi ippomt d md (4} the n win ‘of thc ’rcmed\ ' 'Manidl V % 
r>,u mIi'h'k *i ,tir \V l h' IiMllnj V /. in Mmjfair ViopcrKlO, 

intdiiwl 1 * 1,1 ‘he followin'? words ‘In order proper!' 

?V> it i" is nui" irv now is u «b wlun 


propm 

Jjord 


w n...Vr.,i r if 7 ..r - irv now is it Mb wlun w™ \ 

s tn l IMm* CH ™ 3 K.p 7 (1)1 (o conmdcr how l \ 
which th!°ohU C t, ! U ! C to i>c con, '‘ n, <'l " t'' pt cd wli d (lie mi chief'" f 
(uillhltmliwf M n0t 1>ro ' ,tl1 ’ In ' 1 ‘he lemcd) prodded b> thoStitut t 


x. in it mi\< lnef ‘ J 1 ' 

ithir^iml «ftf l of lt ' rV tU ^ ^h 't conHintlion is to be mode of oil tlu 
„i Uiir inu not of one i>art on\> hv iHli Cu Lilt 9 SI (a) Lntcoln Co'l 7 
’, P . il XV «!*») fnrqunndS Bonul of 7,m/r, V, U Q 15 417, 1 *#<1 


n,Y* v ' ,ur( l m, } a ' Uomti of haile, T> L J O 15 417, 

tlic suhu ct ° f i ‘ nN ls th it whub lu st Inrinom e fl ' 

"rpLn?!!. '. *. 'i. l> , 0tlM r of the Ftitntc MarncU V 


n\ei> otlnr pisv,^ of the Stitntc Mamed V ^ A 
i" to ho eonstrucil aecorehm, to the ordmnrj me in,J ’ . 
mlbh ingiiipe is applud to tlu, =uhicet 111111% “J' ., 
Hront, "round demol fmm n.c i ™ mi "(U 


\<tof Pub inunt 
tin words m the I 

(hen i miic. ,,P, r?” " --* fef'rp »-> (jijmeei to tin, =umcet nruu *, , 

"houM not ho so i 701 !?' derned from the context or rei on " 


_ ‘ SitomiMot/io v 1 aithia A ' 1 . 


loiistrucn 

* 'cS SS 


nm. m o T UJ - U) ^ F U ln '' CW b94-21 Cr h J ‘ , 

md notdn!'orA' lpI>l3 i ‘hf, n, huittod rules of mtwpntition* « * , 

more thin W,V«Hp n i m t)L hheril «ens< of the. irortl" Without ,, 


lhe Court i 
. hi 

do f-o w oiiii^olr! iou«il\ ^ioV^ *? Ct n0t n, ^ MI,n " *ia>i*biy to them 
(lit wJioli Sftfup 7? t ]» c the intention which jm> he, eolleeteil 
IT, -A I R « A I, J 911-D7 JM ‘ 

GI7 (r 1») liner I[ <fir Comtm-eioncr \ ' 

,i <l f ! 


2 A C 711 - . - 

r> pi. 'r'.-ii"-' 1 ,!! ‘ 0t 'I' 01 ' tint m, qnc tion of c0 ”! j'" 
iHtur" or is repented in nn\ xn , m ,° on b if the " ime txpre-"lon that i- dc ^ 
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CONSTRUCTION TO AVOID INCONVENIENCE 
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\ T K S lit alumna, A I R 1928 51 ad 453 (1 B)=51M L J 524=27 M 
L W 601 = 1928 51 W N 318 

Same expression used in same meaning It is a well settled rule of eons 
truction that the same avoids are to he jnima, fane construed m the sime sense m 
different parts of the same Statute Per CInttu J m Spenrci v 1 letiopohtan Bonn! 
of II oris (1833) 22 Ch D 142=52 L J Ch 249 = 47 L T 419 mx also Coin l 
aitld v Let), L R 4 Ex 130, R v Poor Law Commr s 6 A&L 68, Re 
Kiri stall Brcwe) ij, 5 Ch D 535, Khan Gal \ La! ha Singh, AIR 1928 
Lih 609 (F B) 

Bemficial Construction It as Mid to be the dut\ of the Judge to make 
Mich construction of i Statute as shill suppre-s the mischief uid advince the 
remedj Ilnjdon s Case, 3 Rip 76, Thurtli \ Hartwell 6 1 R 429, Tuij- 
eross a Giant, 2 C P D 530 Even wlure the usual meaning of tin 
languigi falls short of the whole object of tin Legislature a inoit i \tended 
me tmng iiaaj be attributed to the words if foirl> susceptible ot it If there 
arc circumstances in the Act showing that the phra cologj is uad in a lai^ir 
sense th an its ordmarj meaning thitsensi is to be guen to it Per Lord Esher 
M R, in Ballon v Ros s (1890) 24 Q B D 331 at p 339 Gios \ in the quods 
of (1901) 73 L J P 82 In Madura Duasthanam v Madura Mnmrijialih/ A 
I R 1928 51 ad 569 at p 571 Wallace J observed This lcsult is ilso in 
consonance with the well known principle of intermit ation of h-ial enictmcnts, 
that if tlic language is at ill ambiguous it must be mtciprctul in the manna 
most beneficial to tho subject 


Special Act not affected by Gene-al Act A gtnei al Act -11011111 not so be 
construed as repealing a paitu ul ar one bj amplic ation Gat nett \ Bradley, 3 App 
i C is 950 A goner il later law does not abrog ate an cailur sptci al one b> mere nnplu i 
i tion Per Page Mood V C m London d Blacl uall Jhj v Lime House, 
\ ° K A J 123 Tho> pc x Adams, L R 6 C P 123 J? \ < hampneqs Ibid 
I 384 Kntnei \ Phillips (1891)2 QB 272, Ash Ion — undo — Li/ne \ Pugh (1393) 1 Q 
i B 4>, Band \ Tunhndqe II ells 64 L J Q B 151, Lodges Huddci s field Corp 
) (1S98) 67 L J Q B 563 This rule i- founded on the maxim Geneiaha speaalibus 
non dirogranl 'Main ell, 314 ‘W here guier al w onh> in a latex Act are c untile of ri a 
sondilc and sensible application w ithont intending than to subjects smcnll) de alt 
t with li> earlier legislation that earlier and spceial legislation not to he indirect!) 

- n pc ded, illnid oi derogated from nurel) h> force of such guard words 
without an) indication of a puficulur intention to do so” Pei Loid 'sclbomc 
■ in Seward \ The Vein C ni' r 10 App Cis at p 6S, Ilaulins \ GalhntoU 
) 9 De 51 A G it i» 31 Lipi \ Man Bndg 122 Thames (onset tutors \ Hull 
! E It 3 O P 421, Dodds \ 8 hepheid 1 Lx D 77 Mar well 514 V lien n 
i ‘-P'cid enactment dcils with n particular thin., °r cli-s of things i more 
. hCncril enactment even though its tunas would cover tin pirticular thing or 
< d u of thing- is excluded from npplic ation thin to In n i-on of the pirti 
i nil ar inaitnaciit Kaln v Saltg, A I R 1928 All 5 JO, An Manny Gi/i v 
l Dan To', A I R 1923 Ring 249=6 Lang 474 


Construction to avoid mconvenience 7 etc — W here tlu languigt ofiat-tilul 
na at- oadua ar) moaning atad ^rammalii il ion-ti action kids to n an imfi t 
louti idutiou of tlu appiruat purpo-c of th* enactment, or to some incon 
v mik me or ah unlit), hinl-luja or mjia-tic. pn-amahlv not int mhd i tou- 
true t cm mi\ lx, put upon it which modihis tin nu lnuig of the uonl- and 
ly* th< st nH tur« of tin -nil nci Uytsamiei \ l nil ala Chela Mudah >1 

M L T 51, =(19101 2 51 \\ N 29G-20 V L T 301-1 I V 507=10 
'i J39 When Ihi Ia^i-I ature hi- expn — *d it-elf in clour and unambiguous 
it n V ^1° toaiM quince of tlu en etnunt ignorance of winch cannot lx 
in truant \\ to it, md mi) eon id< ntion of h ml hip or Mippo-ed h ard hip i in 
- h nffett the ml rpn tation Tool Human \ Khirod Lhandta ‘’l ( 5\ 

TV 102 1ml Ci 115= A I li 1927 Cd 471 It w one of ihci rdinul ruh- 
vxaaa Inaction of iMltut tbit in con-truing it ah urditv fliould he avoided 
* octary of % lt e \ Ja'ir Mohammad 15 C L J 185 


j ^Prospective operation of Statutes 1 am Statute winch take - awn) 
*1 mapair-vi hi] n„lils mu-t 1 m pre unaoil not to hive n retro jxMm ojwralion, 


Prean 
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‘‘traction is more firmlj e^tibli-liel tliftn till' tlmt a retrospects o operation i- Pream 
not to be given to ti Stitite «o ns to imp nr an existing right or obligation, 
otherwise thin ns regards matter of procedure unices that diet cannot bo nvoi 
(led without doing violence to the language of the cnictment If the enactment 
is cxprc-s'xl in language which is furly capable of either interpret ition, it ought 
to be construct tv» prospective only ” Pci 11 right J in Athtumnci/ In re (18981 
2 Q B Til Enactments dc iling with procedure hue an immediate i fleet and 
must unless the contrary is expres^-xl anplj to all actions whether commenctd 
before or aft"r the pissing of the Act A part,} his no vest d right in litre 
procedure Nivar Hit sain v Snndar Lai lUl Ind Cis 292 =A I It 1927 All 

l>57 , see also Kclar Nath \ he train, 23 N L R ">0=101 Ind Ci> 281= A I R 1927 

Nag 127 AVhile pro\ isions of a Stitute dealing merely with in itters of procedure 
may properly, unless th' at construction be textuilly in ulmis^ible, h t\e retrospective 
effect attributed to them, provisions which t inch a right m existence at the pissing of 
the btatutw are not to he applied retrospectively in the absence of express enact- 
ment or necessity int ndmeiit. Ddhi Cloth etc Mills Co v Income Tar. 

Commissioner Ddhi 54 I A 421=8 Pat. L 1 791 =25 A L J 9G4 =j3 M L J 

819 (P C)=A I It 1927 P C 242 In Ham S tngha v Shanlar Dagal 
AIR 1929 All 447 (r B) a suit for arrears of rent for less than Rs 200 
was filed in the Court of the Asm.. tint Collector under the Agri Ten mey Act 
when the old lenancy Act, was in force Before it could be decided the new 
Act came into force by which the right of appeal avis t ikon away The point 
of law that arises before tin hull Bench therefore is whether the coming into 
force of the new Tenancy Act, under which no appeal »s provided deprives the 
defend ant of Ins right of appeal, which he would have hid if the old 
Tenancy Act had con tinned to be operative The Full Bench answered the 
question in the following terms “It is clear to us that an appeal is a mere 
continuance of the origin il proceeding initiated b> the filing ot the plaint, and 
' that the right to continue that proceed in< cannot be afieeti <1 by a new Act un 
' less it expressly sajsso The point is also concluded by the pronouncement 
of their Lordships of the Privy Council m the cvm of the Colonial Sugai Defining 
\ Co Ltd v Irung, (1905) A. C 309 = 74 L J (P C) 77=21 T L R 513=92 L I 
1 748 In that case ordinarily an appeal lay to their Lordships of the Privy Council 

• from an order of the Suprcmt Court While the matter was pending m that Court 
j the liw w as amended «o as to allow an apped to the High Court 4 heir Lordships 

* of the Privy Council held th at the new Act could not depriv e the p arty of his right to 

• appeal to the Privy Council IjjhI Macnaghlen remarked at p 372 “lo deprive a 
suitor in a pending action of an appeal to a superior tribunal which belonged to 

j bun is of right is a veiy different thing from rigid iting proceeding See also Ddhi 
I Cloth and General Milts Co Ltd v Income Tax Commissionci j Delhi, AIR 
1927 P C 242 = 9 Lah 284 = ">4 I A 421 (P C) This principle has also been 
| followed by a roll Bench of the Madras High Court in the case of Danannyaqa 
' Iieddujar v Dcnulambal Animal, A LR 1927 Mad 977=90 Alvd 897 (T B) 
i Dalai J Ins token the s uiae view in Bala Pi owl v Shi/am Dehart Lai, AIK 
i 1928 All 109 Thus the eaher c.ree of Zanun Alt Khan \ Genda, 2G A 375= 
j 1 A L J 105 winch decided otherwise, must be deemed to have been overruled 
i by tlie po noun cement of their Lordships of the Privy Council m (1005) A C 3G9 
j and m A I R 1928 All 437 (r B) So it n now mthontitivcly settled that the 
I right of appeal is not i mere in itt^r of procedure but is a ve ted right winch inheres 
| in a party from the commencement of tlie acton in the Court of firet instance 
| Ki'ijm Singh v Dawlldar, A I K 1928 Loll 627 

^ t Codifymg Act, Construction of In Vaghano \ Dank of Pngland, GO L 
+ J Q B 145= G l L T 353=39 W R 057 = 55 T P 67G = (1891) A C 102 
at p 107, Lord Baleburif, L C said ‘I ini wholly uniblc to adopt the view 
i tlmt, where a Stitutc is expressly s*ud to codify tlie liw you are at liberty to 
1 n° *he Code so created, because before the existmcc of that Code 

nottier law pro\ iiled* In the s mic case at p 144, Lord Hai schell aKo observed 

* in t l iro Pp r cf) «rse h m the first instance to examine the 1 anguage of the Statute 

i ( i “ i 1 '^, what is its natural meaning uninfluenced by any considerations 

! bn 1 } 0 * 1 “ 0m previous state of the law and not to start with enquiring how 

I law previously stood and then assuming that it was probably intended to leave 
P 2 
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< \* , • >- \ I II 192* Niq, 210 'IheSicce 1011 M 
,Mctn« mill did not apply to ill** Hindi j! 

I r hunl Aoss S turner \ Ihtryti Prowl 11 23”' 

i! (is M>, Vw/z/’v a Protomwmoycc, G C 791 ij* 
i it mi siant s a n tro^pi'ctue operation red JJP 00 * , 
luluri dm- not iiitcuil wlint is imjii t» fhi« rule 
m i\oin rondttutio futuni fur man impure aeott 


K'l-le uni Iht linguige cl irl\ up port- 1 a contrary construction Makar Ifi t 

OG C L 7 1 2 1// I ohm \ Ihbi, 18 N Lit Sj-» w 

Nap 227 Seth Lai! im < hand \ Jbijirao, "» N L H 2”>1* Promotho r 
}loh,u 17 (' 1VS tl ( LI IU-21 C \\ N 1011» r »3 Iml U* M 

Ahmrn\ lihaywnl \ 1 K (1«)J})Nnf. 117-8 N LJ 17 * C/0»9«M 

i Aintj }i I v » Ind 
ls(» > w ■ >t t tlO' 
p *smg tf nut \t 
\ Vk N I 

li inin„ . nt „i\»» 
mi sumption 1 1 it t’i 

is li Mil on On n « ... * J .... 

puttie tits ( t in\ ml. im„ht to lie pro-qiec tin , not ntrosncctite, ■" ,L . 

oik ration 1 Ri uo )>uli\< laws nn, ns n rult of questionable policy, 

cnitriry to t* i gun id print tph tint ltgi-lntion hy winch the conduct of man 

I ind h ti 1 i „ul t (| on„hl when introduced for tlic hr-t tinw ' 
dill with lit ii v In ami oupht not to change thimcUr of r’ 

i msution mu 1 >n ujmn the fiuth of the then exiting L' v [ e 

II diet J in Pit It /r s i ,,,< L It G Q 11 2 5 Tin ca«e of Moon \ Darden, 1 !* 

Ch 2_ i-- ill uhngt i-t on tin -abject. That wiis n ubc in which the pum 
*1 limed mom a iu tin h i-i- of u w ipi ring contnuL During the pendency 
tlu mt sta s i, u > 0 \ ut C 109 w«- pi--cd That ^Ulute made all 

m to contrmts null mil aouI nml all suits brought on «uch contract*, ^ 
maintain ilih flu question ru-ed was whither it opented to dofeit 
phmtiff s dnm Da Court of Exchciiuir decided it ifnl not Petrie U 
dilrunng tlu jud 0 mtnt ob-emd lhe iinpungc of the clau-c if tahen w > „ 
orilunrj •«en*-«, a- in the hr-t in^tmcc we oupht to tike it, n PPj K 1 s J 9 m , 
conti ict» both post anil future and to all actions, both present and future 
any w t-,ii pi<»* or future But it is ns lord Coke s*js, a rule and lw° *JL I 
li uncut tint ri^uhrly, noia condttutto futini s formnn tttijtoure dcM, 
]7rnctc/ifu> Tlin rule which is m effect that enactments m a St-itutc 
Rciurdly to be con-tnictl to be pro*>pccti\c, and intcndeil to regul^ 
future conduct of persons is dicplj founded in cootl «ui®e and c tnct pi , , 
and has boon acted upon in many cv-es But this rule, which i» 
con^troetwn onlj will certainly yield to the intention of the UP 
anil the ijuestton in thi-, anil in c \ cry similar ca«c i% whether that iat» n 
has been sufficiently expre-«eil 

So it is abundantly eleir that in the absence of clear word--, 
will not be construed is t iking away a \csted rijit of action acquired W „ 

'! S l 'l r S a ‘", u] A '"S / 'I ' /«■ (1893) 1 Q B 41, TIrijM \ OnturM,. 1 
iS 798 Larwnt \ II, bee 5 II L Cxe 4S1 Jacixon l Hook,, 8 ® 

<87, lleitx pMi/mi, (1M1) 2 Ch l r >, Smith \ Caltamta (1901 A £ 7 
Inunx Hem, I (1892) 3 Ch 421 i,crj St Unto it has boon «wl, w> ,ich % 

j 7l.l L 11 " 1 ' Ul ’’ '°' le, l mhti ncqnirel nrnlcr f-ji Imp lmri, or m >*« « 
ill ibihty m lespect of trins ictions or consideration!, already pa-t, «J U \ . 

r rect ^ , U ‘° CopiSnlnre io ho mtondalNot to }" « 
ntro peuno operition Da cl, , ) on klnr! 7 JnhnJOn 502 VhnTO s r 1 

clim '<’n, 103 Iml tv 833= A I K 
r’c/nm M 31' “ft w W' 1 !'" 2 7 K L K 30=101 In.l Cn- 294 
A I t 1CT 9 o 1 R? 7 ’ ls, l ,rH ' t»u*r Piamaml, 103 Iml c “ " rt 

Mil S/ ! f m i b ?, c,olh «<• Milk. \ Income Tax L 

19,7 I- C >40 1 L T 791 “ r ' A L J 904 = 53 M L J 813 ' 

to b » “a* ™ ti-p »«3S 

\ I vros a V- un „N* hc I e he some f,°otl reason igamst it 1 ,u a „ rt 

wmtor has uM^S mtcrTt K “” hra ’-f ' ^apr, LR J Q B ^ 

./ dunnp 1„. 1, Ihc'i^ir’rchnn^^..”? 


Coda hrn \ frbutnrr " 3 cii" 
sts nl-sj M nyht i hair G 


■loctdure is change<l proiided no injustice »»? 
Tr ? ^ J" rnb,,lt ' Forman V> Q 
227 1 O \ Si linn 10 H 


C»rfis \ SfM W 22 OUn r,n %? V> 1 P ' Stllnn 10 il ^ con 
’ t - UL> ,n r/ie Idtm, (1899) P 230 “Na * ule ot 
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struction is more firmly cstablishcl than this that a letro&pcctive operation i- Prear 
not to be given to a Statute so at. to impiir an existing right or obligation, 
i otheawise thin as regards nutter of procedure, unless that eftet cannot be a\oi 
i ded without doing v mlence to the language of the enactment If the enactment 
i h expressed in language which is fairly capable of eithoi interpret atton it ought 
a to be construed as prospective only ’ Pir If right J in Athlumncij hue (lb98) 
i 2 Q B r )51 Enactments dealing avitli procedure have an immediate effect and 
' must unless the contrary is expressed apply to all actions whether commenced 
\ bv.fon or aft°r the passing of the Aet A party his no vested right m ncre 
, procedure Nisar Husain \ Suit dm Lai 104 Ind C is 292 = A I R 1927 All 
t G57 , see also Kclar Nalh\ Nip tram, 23 N LR DO =101 Ind Cis 281= AIR 1927 
, Nag 127 While provisions of a Statute dealing men ly with matters of proccduie 
may properly, unless th at construction be textu ally inadmissible have rctrospctt'vc 
effect attributed to them, provisions which tone ha right in exist nee at the passing of 
j the Statute arc not to be applied retrospectively m the absence of express cn ict- 
m_nt or lieccssiry intendment Delhi Cloth etc Mills Co v Income Tux 
Commissioner Delhi 54 I A- 421=8 Pat L T 791 =25 A L J 964 =j 3 M L 7 
819 (P C)=A- I R 1927 P C 242 In Dam Singha v Shanlar Dai/al, 

A. I R 1928 All 437 (T B) a feint for arrears of rent for less than Rs 200 
was filed in the Court of the Assist mt Collector under the Agra Tenancy Aet 
when the old Tenancy Act wis in force Before it could be decided the mw 
Act enne into force, by which the right of appeal was tal en away The point 
of law that arises before the bull Bench, therefore is whether the coining into 
force of the new Tenancy Act, under which no appeal is provided, deprives the 

* defend mt of his light of appeal, which he would have hail if the old 
Tenancy Act had continued to be operative The Full Bench answered the 
question m the following terms It is. clear to us that an appeal is a mere 
continuance of the original proceeding initiated by the filing ot the plaint, and 

? that the right to continue tint proceeding cannot be affected by a new Act un 
'* less it expressly say & so ” The point is also concluded by the pronouncement 
' of thur Lordships of the Privy Council m the c esc of the Colonial 'sugar Defining 

* Co Lid v Irung, (1903) A C 369 = 74 L J (P C) 77=21 T L R 313=92 L 1 
v 738 In that case ordmirily nn ippeal lay to their Lordships of the Privy Council 
d from an order of the Supreme Court While the matter was pending in th it Court, 

■ J the 1 aw w as amended so ns to allow an appeal to the High Court 1 In ir Lordships 
4 of the Pnv y Council held th it the new Act could not deprive the paity of his right to 
t‘ appeal to the Privy Council TmhI Mncnaghten remarked at p 372 “lo deprive a 

smtar m a pending action of an appeal to a superior tribun d which belonged to 
3 mm as of right is e \ c r> different thing from rcgul iting proceeding SoenLo Delhi 
if C tnth and General Mills Co Ltd v Income Tar Conwiisnonci Delhi, A I It 
J. 1927 I’ C 212=9 Lali 284 = 541 A 421 (P C) This principle has iKo been 
(| followed by i Pull Bench of the M idras High Court in the coAc of Dnnanagnga 
I, 1 If'ddajar v Drmilambil Animal, AIR 1927 Mad 977=50 Mud 857 (I ll ) 

Jt Dahl T has tiken the ^ une view m Iiila Prowl v Shmm Dehart Lnl A I It 
, 1928 All 1Gb Thus the eilier cose of Amain Hi Khan \ Genda, 20 A 373 = 
j LV.L I 105, wluth ihtidcd otherwise nnist be dcenic-d to have b« n overruled 
j bv the ponouncemenl of thur Iyirdships of the Pnvy Conned in (1005) A C 3G9 
i| and m A I It. 1928 AU 417 (T B) Bo it is now nutliont itivily settled tint the 
^ right of appeal is not n im re m itfr'r of procedure hut !•< n vi ted right which inheres 
,| m u party from tin comincnu ment of tin acton in the Court of fir t instanic 

■ f hnjin Singh v Dasuildar, A I Iv 192b I ah G27 

J t Codifying Act, Construction of In Vaglnno v Dank of Ft igland GO L 

■* 1 Q B 11>=GI L r 15.1= 59 W It G57-55 T P 070 = (18*11) A C 102 
at p 107, Ijortl Duisburg I C said I un wholly umihh to n<lopt the view 

A twt, win re a Stitnto 1 * t\pnss]y s^td to codify tin law you an at ldverty to 

> °j 1 *' , Lodi so cn ited iKTau-s 1 k fore the cxi tence of tint GmIi 

' Mw prev uled ’ In the <uue e 1 st atp 141, l And liar schell also oh erved 

A _ j l m> I* r cOur»i is m the hr-t nW nice to examine the 1 uigu igi of the ^t itiiti 

n dtr if w hit is its natural nu inin r unmfltunced l»v any con nitrations 

N fr ° m l * ,( * P*' LA,0US v t»t- of the law, and not to tart with inquiring bow 

? i iw previou ly «tood and tlun a tuning that it wn* probably intended to Ic-avc 

2 


nhle 


THE INDIAN EVIDENCE ACT 


mulled to ^ .f th, uoriK of tk enactment tv.ll bear an ■ .nteipreWim® 
oonformitj mth tun no It o f-t itute intended to embodj m a Code ^ pi 
b mil of th»lra, is *o be treitcil in this fashion, it appears to me that It »»» 
.. .11 u, t .1, ,i mil tl« tt.Pi nl.tM with which it ivi-. enacted™^ 


is ill he iJmo t dt ■'trovi d andthever} object with which it was e * in ^“ JLaj. 
fiu'-tr ated rhi p upo'-i of ‘■in h a St itute <=urt,lv w is that on an} P® ln J'^P ^ ^ 


dealt with b> it tin law sn mid he isc ert lined b> interpreting: the langi & , 
m'-ti ad o* is b« lore, b> looming: over a v ast irtimber of authorise m 
(li cove- wlnt the law was, extracting it bj i minute critical e ■ * 

of the pn or decisions, dependent upon a know ledge or the e 
mn of m obsolete proceeding such as n demuritr to evidence ^ 
course f ir from a - rtmg that resort imj nev cr be had to tne P ^ 

Lite of the 1 w for the purpose of aiding in the construction of the P rOV y 

tin Codt If, lor c x miple, i provision be of doubtful import, such re^on ' 
be peifectlj legitim ite, or agun, if m a Code of the law of negotiable J n . 


v*rd». be found which lute prev loud} acquit ed a technical meaning, } 
been t cd in a < use other than their oi din ary one, m relation^ s 11 ^ 1 ^ the^e 


tin Mine interpretation might well be put upon them in the Code I t 

a- eximple" merely , the}, of couise do not exhaust the category ^ 


ui se do not exhaust the category ” 1 “ , jj^ 

I am vent irm£ to insert upon is that the lir-t step should beto^mu^P^ ^ 


mu wiu j 1 1 i -Lip . . ■ 

luigu gt of the ht itute and th it an appeal to earlier decisions can^om} 


on some sjaec i d ground ” See also Ganpat \ Sopana, A I R 1928 K . t 
B om LR 1 In a accent case [Btislol liawuai/s Co, v Fiat Motors (lUlUp 
J K I ! UltOJ Co cms Haul if M R nUo obsavtd “I rather deprecate i„ 
of euliei dici ions The object and intent of the Statute was no doubt si pj ( 
cod if} tin unwritten law applicable to the sale of goods, hut m so far as ^ 
in cxpie ^ st itutory enactment, that alone must be looked at and mu t ^ 

rights of the parties even though the section mn}, to some extent, have u „ 
niiAn riAmmnn I nw T?.,* it.,. * T. J U <r/«s v ' 


pi lor Common Law But seethe judgment of Faruell 
(1910) 79L JKB 102 


point 


1 In obji ( t of comhfic ltion of a particul ir hi atieh of 1 aw is that, on nn} P" 

spicihe-dl) deal w ith h} it such Law should be sought for m the cotlineo ^ 

mont and ascertained b} interpreting the langu age used In interpreting d 
the propu couise i« m the first instance to examine the language oi t>a | 
and to ask what i its natural meaning, un mflenced In anv consideration 


•*. .1 meaning, un mflenced !>} anj consider hio** 

from the previous state of the law and not to start with enquiring now 

previous!} stood, and then assuming that it was. probably intended * ^ 

it uu dlcred to see if the words, of the enactment will bear an interpretation 


ii un uieriHi to s(.e nine words ot the enactment will bear an lmerjJiA^*--- 
hrmit} with the aiew hatenrha bath v hmnalalxiuni 2d C 5G9 = 23 1 /yil 
b M I T 71 sie nl-o Kadir Bui di v Bhauani 14 A 14"> t \ 

(ntmjfulhar hlul 22 B 112, Got id \ Padmnuaud, 29 C 707 (P «C 


_ 707 (P , VjC 

l%-c C _ W > 8r>=4 Bom L R 79* Htilum Chandy h awatonw* * ^ 

I 07 In n liod} of codified law no one enactment n fSol«tf 


027 = ) C I 


piuwsmns oi uiioiuui -j.„cr 4’Ji 

inuatop P undid \ Dlnujnant Uao, 9G Inrl Cas S90-A I R 1920 j 
A csulifsing c 'lntnte do< s not exclude reftunce to cither cist law on the t^ion 

cov< red ha the Statute for the juirpo-e of throwing light on the true ttt ,r« 

of thi wools of tin Statute when the 3 nicoix n to rn al consfnictions, mat” . 
r.it* tl., Cl i 1 1 , . . llw 1 


out ah th. Mntuti ran not Ik invoked not b> w i> of construing the „n 

hut of addin to it omethmg which 1 not found m it Tru lenffuda v „ 


om tnn a ixliaii of an Act according to the plain meaning of tfi< langu 
1 i!h< r in th« section it c If or m un} p art of the Act tui j thing H found to ^ 
qnthfv or nlt< r tin statutory language even if absurd it} or anomal} . , I in un | l^ 
of nili mt< rpn t ition flu proptr cour-c in intciprcting an Act > ,, 

t> cmiif} a jnirttf ituir brunch of the law is fir-t to examine it* , 7 n ii« 
tor its imlnril mianniL uninfiuemul I>> anj consideration dtnvf* .„] 


for its natural minmng un inniiemui nv mn coiisnicrnuou .hii j 

t , l ‘ I’”'. 1 '{* '‘‘‘lb of (hi Law and to s(.irt with inquiring how tin ^ 

^ «f th. Iron^olXT ‘ mt U uati ndtsl to Lave it *A 

tin* w 
Rim tjl 


. .....i „ na* prohild} mtindtsl to Kim- *» .. am* 

in * 11 , W '/"‘“'mnt will lx ar nn mb rpret dion m coii[orm n > , y rj 
Ufrrd H ilk, i, son \ H ilkmson, 17 If &H « 2'* Bom I* R 
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When luv his been codified it c ui not be modified gr vlmlly from d \y to Prean 
d ly as the changing circumst mccs of i community require by rales ofprictice undo 
to meet the->e imperceptibly cli inging conditions Any modification, howev i r sm ill, 
must be mule by Iegi-totare, when i suitable opportunity arrnes Ribcili \ 
Enpciot, A.I R 1929 Cd 17 

Consolidating Act In construing an Act of Parliament which is a con 
solid itmg A°t anti does not profess to am raid or ult*r the prov isions of the Act'- 
con=ohdit*l, prww fa*ic th s ime i ffi ct ought to be given to its prov 1'ioiis as w is 
given to tliO'e of the Acts for which it w is substituted Mitchell \ Simpson, 

23 Q, B D 183=39 L JQ.B 333 = 63 L T 403 = 38 \V R 363=33 T P 06 
In In t c B dgell, Coopci \ Adams (1894) 2 Ch 337 at p 361 Chitty J ob-eived 
T referred ye»t°rdiy to the Lord Chancellor s ob-irv itions m Haul of England v 
Vaghono, (1891) A* C 144 with referenci to the Bills of Frchangc let Tho e 
observ ations do not apply to the Ban! ruptn/ let of 789? The substance of wli it 
fell from the TuOid Chancellor is, tb it when there is an Aet such as the Bills of 
E&'h'ingc Act codify mg the 1 nr the proper rule of mt^rpritition is to rtid the 
Act and to interpret its provisions without reference to previous decisions or to 
previous legislation, that being a primn fane rule only to which then would bo 
re isonable exceptions As the Lord Chancellor said I im of course fir from 
asserting thit report may never be had to the previous stite of the law for the 
purpose of tiding in the construction of the provisions of the code’ Then he gives 
som* examples vvluch I nee l not cite at length But I have heretodcil not 
with an Act of P irli iment codify mg the law, but with an Act to imend and to con 
solid it" the hw, and therefore it is I «\y those observations do not applv md I 
1 think it is legitimate in the interpret ition of the sections in this amending and 
1 consolidating Act to refer to the prev ions stat„ of the law for the purpose of as 
1 curtaining th* intention of the L*gi->1 iturc ’ When a cl mse m m Act which has 
received a judicial interpret ition is re-emct*d in the «ame. t°rins the Legisl ltnre is 
deemed to line ulopt°d that interpret ition Campbell Erpartr, In rc 5 L R Ch 
703=23 L T 289= 18 W R 1036 

, Construction, imposed by Statutes The Legislature must he presumed to 
, have known the interpret ition put by Courts and others on the t rms of a Statuto 
and when a provision of an eirlier Stitute is reenacted m pnctieally the same 
i language in a latter Statut* it i» legislative recognition of the correctness of the 
earlier interpretation Parmeshur\ Emperor 3 Pat L J 337 = 19 Cr L J 281 = 

\ 44Ind Cis 183 = (1918) Pit 97=4 Pit L W 137, Kagcndra v Peary, 21 C L J 
603 = 20 C W N 312, Kent County Coimcd Ermrtr (1891) 1 Q B 723 
\ =60 L J Q B 435 = 63 L T 213 = 39 \V R 463 = 55 J P 647, per Lord Blarf 
*1 burn m Young \ Leamington, (Mayor) 8 App Cis 520 pn James L J in 
\ Dale x Case GQ B D 453 Greaics \ To field, 14 Cli D 571 Ctarl \ llallond 

3 52 L J Q. B 322, lay v Johnstone , (1893) 1 Q B 25 Xaram v Gabhnal 

, 4 Pat L IV 189 = 44 Ind Cl' 262 = (1918) Pit 131 ‘Whtn construction plucd 

• upon the provisions of the Code has been reproduced by the Legi 1 iturc in c ucccs 
i sive Codes without ilteration the inference is that this constitutes a Iegislitive 

* affirmation of the construction adopted by the Courts ” Piatab v Saiat, 33 C L T 

f] 201=25 C IV N 544=62 Ind Cis 348 In Kalimuddm Mollah v 8 alnbuddm 
P Mollah 24 C W N 4 (F B) at p 14 Mill herjer J observed ‘It is a well 
e settled principle of construction that the Legislature is presumed to know not only 
i| the general principle of law but also the construction which the Courts hive put 
r, u POn particular Statutes and therefore, where a section of nn Act, winch has rccciv ed 
; J a judicial construction is re-enacted in the same words, such rc-en ictmcnt must 

r be treated os legislative recognition of that construction [Togcndra v ^hyam 

r 36 C 549=9 C L J 27 G Gocool\ Dibcndra 14 C L T 136 Kandlal 
i , ' Bank of Bombay 2 Bom L R 3161 The Legislature knows what the 1 iw is 
K ? n< * has the power to alter the phraseology, if it transpires that its true contention 
(*! "as not been given effect to in judicial decisions the absence of «uch action on the 
'i *1? i n *'“ G I^S^lature during a period of time may well be tiken to indie ite that 
n VJourts have rightly ascertained its intention «peciallv if, in the mterv d, the 
/) ^uitc has-been nmended m other respect” <5 ee al o Monoha r Singh v Shco 

baron, 2o A L J 5-13 = 103 Ind Cis 271 = A I R 1927 AR 369 
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i* uniMnvJ to hi if th° woids of the enactment will bear nn interprcUtioim 
lomornuty As 'th tin \i u It i Statute intended to embody in ft Code a rid 1 *™ 1 * 11 
bi inch of tlie 1 «*, is to he fruited m this fashion, it appears to me that its utility 
wiHLcalmo t dc timed and the aery object with which it was enacted will ^ 
frustrated Tin p npo i of su< h a Stitute surely at is that on any point cpecificallt 
dc dt wul *v\ >t, the. law sn uld be asccrt uneel by interpreting the languige u-w 
instead ul is btJore, by 10 lining oa er a aast mi moor of authorities m oruert 
diemir what tl < law wis extracting it by a minute critical examination 
of th< prior incisions, dependent upon a knowledge of the exact 
eun of an ob okb proceeding «uch ns a denumcr to e\ nlenee l <uni) 
com c fir from ass rting that re ort may neaer be had to the previoa 
•'kite, of the 1 iw foi th* purpose of aiding in the construction of the provi i*®* 
tin Code If, for example, a proa won he of doubtful import, such resort w 
In perfectly kgitima or agun if in a Coclc of the law of negotiable m 
wo ds bo found a Inch but prcuously acquired ft technical meimng,orn- 1 
htxn i'od in a sen c other thin their ordinary one, m i elation to such m^tiainien 
the simi inUipn titiou might well be put upon them m the Code I . g*' e 1 
a a < \ unph s merely , they, of course do not exhaust the category V hit now 
I m unt uing to insert upon |s tint the first step should be to interpret *" 
langu g< of the ‘'titiit' and that an appeil to eailiei decisions can only bejo 1 1 
on onu sjimil ground ’ Sec also Gmipnt \ Sopana, A I R 19-8 " 

I’ 0 ' 11 C R 1 In a lecent cise [Bnstol riamuam Co , a Fiat Motor* (1910) * 

1 E 15 1 1 U9 } (o n\ Ilaidi/, M It al-o obsened “I rather dtprecite the ci 
of cirliet dec won-* The object and intent of the Stitute was no doubt «imp>} 
codify tin unwrittc n 1 iw ipplic able to the s Je of goods , but in so far as then, 
in c\pr< i stitutory enactment tint alone must be looked atandmu t gout" 
“"■hts of tin jnities e\cn though the section may, to some extent, hue allcreij „ 
r^B ' 10 o Ut SL0 l * 1C l lu *oUient of Parnell L J Malhs a 

1 ho object of condifitation of a particular branch of law h that, on any P 01 " 

specific illy deat with by it such law should bo sought for in the codifie<Un j J 

mint, md ascertained by interpreting the language ireed In interpreting** 

the proper course is in the first instince to examine the language of thee 

and to ask what is its natural nioinmg un infleireed by any consideration 

from the preuous tite of the law, and not to stilt with enquiring how t'J* 

pnaiou ly stood, and then nwunmg that it was probibly intended t( \ 
it ninth ml to soc if the avonkof the en aetment anil hear an interpretation a* 
irmitj with the aicta Aaretuha i\ath a hamalabn’uni, 23 C 3G3 = 23 I 


oi- , r t t £ t ’ , Bom L R 791 Jluhnn Chatid a hamalauaw ^ 

In a body of codified liw, no one enactment shnuhl In 
\ 1 "f> t0 » r J , " U L thc ( 'l"*s> proa i-ions of another ennclniont 

A ^ 1,7. I i!! , ! U ! \ w,(, 0»a»t linn, % Ind Cas 803 = A IR 1026 

A uHl'fyin^ tatntf do* s not exclude reference to euliei case law on the <‘*J 

Jr fnr v u vn ^° ° ° f throwing light on the m* '"^.Urs 

.... i t. kitutc when, they areopen to riaal constructions but „ 

C n l \ °! n n0t "01 Yj aa ly of constnimg the P"'> ‘ , 

L in V *V " ,uth *' not founa m it Tint I engada ' H „ 

mill in n at Ind Cl 078-27 Cr I T 10^0 Courts art * K>11 ,,i, s 

5 """" " f ; \<tnn«nlm B lo the pliun nu iningof till W 1 ! lfP Jilt 
imtlih <1. ' ,lf . or "1 tlif Att an} thing H fmmcl •‘’.JjLu'i 

, f .. i * r J^*‘ 1 lt, dOr> hmgu i„t e\c n if absurdity or anomaly b* ^ 

in .. l,t, , Tl “, ''™l« <™irn ... mknmt.nl! »'■ Art 

for n 5 „„n* bnimli of the laaa is first to examine its 1 '^ p n 

til vie \ »««»* si \Xt l * n *'»fl«« nco«l by any eon ale ration dtrui* 

bvklmi Id, n r * unnnitl !?* 1 ," 11 ' to fctl ? " ,tl1 ' nr|tiinng how tl« hiW F"' j t» 
**s ,fth ;:,n! f fX T V tu " a- P«»bibh mtcmhsl to line it u>* nl JV.l 

llu ait* Ufrrj Si 1,1 ,r 11,1 mt<n*ret ition •** 

Unix, t.*I 1 H ' 11 M •><*<>», 17 n an - J » Rom Is. K v 
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I When law ha- been codtficd it cm not be modified gradually from dij to Preai 
1 c|a> isthechangingcirctimstancesof a community require by rules of practice made 
to meet the e impcrcoptiblj changing condition-' Anj modification, how cvir small, 

' must be made b> legi-t itnrc when i suitable opportunity armes Rcbcili \ 

' Enpctot, A I R 1029 Cil 07 

Consolidating Act In construing an Act of Parliament which is a con 
j solid attng A°t and does not profe-s to amend or ilt r the provisions of the Acts 
, con-olid at" J, prom fa*tc th same efh ct ought to be given to its prov l-ions is w as 
i given to fcho-e of the Acts for which it wvs substituted Mitchell v S»m«on 
20 Q B U 183-09 LJQB 305 = 63 L T 400=38 W R 060=30 J P 36 
| In In rc B dgett, Goopei \ Adam*, (1894) 2 Oh 307 at p 06 1 Clotty J ob-ened 
‘ I referred jespaxl ay to the Lord Chancelloi s ob-crv ations in Ban! of England v 
Vaghono, (1891) A C 141 with reference to the Bills of Exchange Act Those 
observ itions do not applj to the Bmf ritpfcij Art of I8S 9 The substance of wh it 
fell from the IjOid Chancellor is, th it when there is an Act such as the Bills of 
Exchange Act codifying the law, the proper mh of mt/a-pretition is to re id the 
Act and to interpret its provisions without reference to previous decisions or to 
1 previous legislation, that being a prona fane rule only to which there would be 

* re isonable exceptions As the Lord Chancellor slid I irn of course fir from 
; asserting that resort maj never be had to the previous state of the liw for the 
1 purpose of aiding in the construction of the provisions of the code’ Then he gives 
1 som° examples which I nee l not cit rt at length But I have here to de il not 

with an Act of P irli invent codifying the law, but with an Act to amend and to con 

* solid it* the law, and therefore it is I -ay tho e observations do not applj, md I 
1 think it i> legitimate in the interpretation of the sections in this amending and 

* consolidating Act to refer to the previous state of the law for the purpo e of as 
J 1 certaining th** intention of the Legislature ” When a cluise in in Act which has 
i received a judicial interpretation is re-enacted in the same t n rms the Legislature is 

deemed to lino adopted that interpretation Campbell, Erpartc, In rc 5 L R Ch 

* 703=23 L T 289= 18 W R 103b 


Construction imposed by Statutes The Legislature must be presumed to 
have known the interpret ition put bj Court-, and other- on the t n rms of a Statute 
and when a provision of an earlier Statute is reenacted in practicallj the same 
language in a latt i Statut", it n legislative recognition of the correctne-s of the 
eirli< r interpretation Paruirshur v Enwcwr 3 Pat L J 037 = 19 Cr L J 281 = 
41 Ind Cis 180 = {1918) Pit 97 =4 Pit L W 107 , Nagcndra v Peary, 21 C L T 
600=20 C W N 312 A nil County Conned, Erpartc, (1891) 1 Q B 720 
= 60 L J Q B 430=60 L T 213 = 39 W R 460 = 00 J P 617 per Lonl Blarl - 
burn m 'i.onny \ Lcaminglon, (Miyor) 8 App Gi- 326 pn fames L J in 
Dale s Case, 6 Q B D 403, Gicatew To field, 14 Ch D 371 Clarf v T Vnllond 
>2 L J Q B 322 fay \ Tolnntonr (1893) 1 Q B 20 Narain v Gabhrial 
4 Pit L W 189=UInd Cis 262 = (1918) Pit 131 When construction placed 
upon the provisions of the Code has been reproduced by the Legislature m -nece- 
sue Code^> without alteration the inference is that this constitute- a Iegi-litive 
affirmation of the construction ulopted by the Court- Piatah \ Samt, 33 C L I 
201-= 25 C W N 314 =G2 Ind G is 348 In Kahmuddin 1 follah v Sahibnddin 
Mollah, 24 C W N 4 (F B) atp 14 Mul herjee J observed “It is i well 
settled principle of construction that the Legislature is pre-umed to know not onlj 
the general principle of law but al-o the cou-truction which the Gourts hive put 
upon p articular Statutes and therefore where a section of an Act w Inch ha« rcu iv ed 
a judicial construction is re-enacted m the sune word-, such re-cnictnient mu-t 
he treated ns legislative recognition of that construction [fogendra v ‘'In/a in 
Das, 36 C 019=9 C L J 276, Gocoolx Debcndra 14 C L J 136 Mondial 
I ' u °f Bombay, 2 Bom L R 3161 The Legislature know s what the law is 
and has the power to alter the phmseologj if it trun-pire- that it- true contention 
nas not been given effect to in judicial decision- the nb-ence of «uch action on the 
, P-tof the Legislature during ft period of time mnj well be taken to mdicite that 
1 «> e Courts have nghtlj n-eertamcd its mtcntion -peciallj if, in the intend tho 

I mate has been amended m other respect.’ See al-o Monohar Singh v Shea 
\ “ am, b 2o A L 3 343=103 Ind Cis 271 = A I R 1927 All 369 
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'fV-i *in Art “i/'civ a! i ji du.nl interpretation putting i certain meinm 1 ’’ on 
it-vorl mil the E im rc in i Mib^eqiu nt Act in pan materia u s es the # w 
ivor tun pres minion that the Legi-1 Uure ii-e-, tho^ words inti nauiffW 
in ith iniu_ whith it Knew had lieen put upon the words befere.unit 
here i - ' n t ms ta it * 1 1 toe pre nmption the Act ‘should be construed, evn 
thi \ \ * 1 -ith r >gr ongmallv have been construed otherwi 1 „ 

'jC \Y S 7(65- jCL J 3G = (1922) Cil 351-68 Ind Ci 
hi„'l'yj 17 L 7 M r 1 Ck ". 1 ? 

Aim II 3(604)7 Wuntrr Fip, 1 Ch D 27, Fx)) Campbell, L »• J « 
701) fivh'v hrf Q B D Irt i,Aun,i Wood, (1891) 3 Oh 116, »" nl 
hint v T f / o! 30 Ui D 233 

Previous State of Law Where i Statute is to be interpreted it i wj 
n c - arv t> c >n-id i whit th< law wis before the passing of the etunw, 
what th« Jjc^i- 1 tun hi- ml is to be the liw after the pa« mg of the 
4 rinh v J iht s m n Pi is ad 28 C 517 = "> C W N 640 But where intention i n» 
d u pre c v i-t ng 1 w » m lx referral to Jan! i v Ham, 30 C 33a bo refennee 
top \ioi- no t Law 1 - permissible for solv ing doubts in construing I'J-, 
r> iff 8M‘,«r ( o v 8 cretanj of Mate, 32 C 1 = 82 Ind Gas 27i-A 
1923 ( il >4 "When theic is i positive enactment of the Inch in l-*fP * . 

the moptr <our « is to eximme the 1 uiguage of the Statute and to wirt* 
proper niiuing uninfluenced b> an> consideration derival from the Ft 
"‘it sift’ liw oi of the English Law upon which it is founded Ml r Jimn Un ,. 

v Mt A ilm 'i UR 1928 P C 2 per Lord Sinha, fcco also Bern W 
L !, V I R 1928 Lah 3C1 

Legislative Proceedings An enqnnj into the vissicitudes which 
o\p< rented in the cour-e of itspissi^e as i Bill through the Lcgid uure 
ili^itnntt modoof isccrtainmg the intention of the I egisliture w l l! l Mm 
\ fm/annath 2 B 31 In construing an Act, the proceedings jn the 
Omni il < uinot be u ferred to Sarat $ undari v Urn a Prosad 31 £ ' , x ort 
t W \ >78 It is i mist ike to icftr to the debates on the Bill, *hci I . 

tin E _i ] iti\( Council for the purpose of conjuring an Act Gopal v ,pj>\ 
IS B 1J> = P J 1893 42 Ouccn Emmets ^ W/m», 20 C 1B17 U ' 

hwhr Hal sh v Dhnuam Piosad 14 V 143= A W r N 1892 5, DinoMtnv'K 
s tit Piosiu! 27 C W N 113= 3b C L J 220 O Battre <C Cb , \ s J \ 
AroiZ/rrs, 11 Bur LI 179 Krishna v Kclla Pan mall 43 M 550=38 at , rf 
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/ ! h ',l Eounal or the report of the Select Committee Gurdial 

ni, 0,1,1 Locnl f unnnitlcc A J R 1928 I ih 337 ' n fr 

hulling 1 or! dure Cunnt n (nuim! (1900) 2 K B G7G It i- not propir u 
> the pnK-eediiv of the Legislative Council in order to determine the 
AU 1*1= > 9A ,, l" ( T 0 iiJ,r th °" ,w ^AAa»v Shah no. Bib, A 1 
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THE INDIAN EVIDENCE ACT 


imfcle no^s nor the punctuitiomppeircd on the roll, the} formed no parts of the Art 
Bon any ton Obs on Sint 391, sec Bairou % 1 Pad/ in 21 B iv 327, II \ Oklhvn 
21 E J AI t 131 This prictisi w is di-ioutmued m 1819, s m cc which tim-i 
copv of ( ich Art, print'll on \<llum !>> the Kih^h printer, is preserved m ft 
Hoi e ot Lords mil <on titnh** the oflin il record of fctitutes (Mm/, Varlmj / 
12lh Ttl Gnp / 7 /> >99) Both margin'll not 0 -* mid punctuition now appe iron 
the rolN ot Pirln mint mveithcliss, it Ins bun Mid the} are not to hetikeni 
n rts of t 1 Stitu*'’ But e n h m!s mirgunl note*, the rule as to their rtf’cta 
fo r the pi -pose s of ii t rpn tition h non of imperfect obligation I or t^,P) J , r P , l ) e T 
interpret ilmu a m irgin il note w is usd b> Martin B m Nicholsons E 
J Ey 233 mil hi (■ oilin', M R in Ilushnrll \ Ihmmon l 71 E J K. B ' 
anil m South % Portsmouth Jushccs, 73 E J Iv 11 871 In T 

Hammond idn snpia tnllins V /? ob-trvod ‘ The side not , although lorin n 
part of the section is of some is i t mco, in ns much us it shows the drift oM 
cp etten ’ vide Horn • II p 77 s^ nl o Goln \ Pm per or A I II lOiOIng 171 
It i s ttled th it th< nnr„in il not s m no p irt ot the t n ictmcnt C laydony 
3C P 511, It form >/ (rcw'ial \ Great Eastern Rada ay Co 11 Ch B 1 > 
Bhcoia v Fmp^ror 100 Ind Cis 820 Sutton \ Sutton, 22 Oh I) 5U,B«IW}J 
\ Uahi tif 23 C >• Bahadurs, Ismail 52 C 403 = 29 C W N 151-41 OBJ 
The} cannot he n fened to for purposes of constnnng the section , /iw 
Nix ram v Ham S drup 2 C AA r N 577 = 23 C 87b Jumna Das \ DiPflodarm, 
Bom L R 413 C V Siat/amhu \ The Municipal Council of Nagapatlam, n , 

• Oae'-n rm/iress y Hart 21 V 391 Ralraj Ktrnuai \ JagatRal *.3 
iN 099 ^ 31 1 A. 132=1 A L J 384 = 11 Bom h ■ B • 

70 C 248 (PC) Nauab v Gopmath, 13 C E J 025(031) Sheikh 
v Fmpcroi (1919) Pit 463 = 1 Tit L T 11 Randal % Lmprror 1 Luck * 
lu/alnm Krsai ay The Secretary of State, 12 M 171 = 36 M L J 222“ 31 1 
1 i“ 10 Clai/don v Green, L R 3 C P 521 When the linginge of a * ft 
is not very cleir it is legitimate to look it the marginal note to see whu - « 
a t r ti }£ n £r*? m X th . In rc > 49 Jr h J 731 » Oajcndra \ Darya ,46 .A /Ja 
A I J n I, Bahaditi \ Ismail 52 C! 463, Lahore Bank, \ Kedar, o 

I 10 t 1916 Emperor v Ltd man 27 Cr E J 1233 = 98 Ind ^ 

49 = A I R 1937 Sind 39, P Natcsa Mudahar, In re, 51 M L J , n r, 
m irgmUnoU jsnotapart of the Act Shola pur Spuming anddeaung ^ 

Ltd, v Pandhannath AIR 1928 Bom 341 The question whether 
note can he referred to for an exposition of the mewing of i 
upon whether the note his been inserted In or under the ulthorit} of tni V-° 
lature Ham Sarans Bhayuan, A I R 1929 All 53 | 

Punetuataon In England before 1849 bills Mire engrossed on 
without punctuations is such they formed no part of the Act Sm« \,| 
punctuations appear on the rolls of P irl. intent, nevertheless ,t has been 
ffi? ^ be taken as parts °f the fetatute Udc, Claydon \ jb 

Duir I n ? f R Co rs U Ch D 465 ' Sutton V Sutton, 22 Cli J> ,f 0It 
JJUIC of Dnonslnre \ O conncr, 24 Q B D 478 It is an error to reij 

W'l r in COn ^ l, ? ff Acts of the Leg.sl iture The Vahaiaja of 
Krishna Kamini 14 C 305 -=14 I A 30 (P C), Mam Lai \ Trustees for" 
Improiement of Calcutta 45 C 343=22 C AV N 1 = 27 C L J 1-44 WA, 
27°Ind B Cas'49f fa ” rf<<? Somcrsrt v Charles George, 17 Bom L R 56=39® & 

( A»? U I nentS ^ rom proviso which seek to extend the °P,^|ty 
m the «uh»Hnt» ta / lt |' c enictment are not legitim ite unless there is roil ' D Q> 
SOTAf £i fA f Email v Metropolitan Life 4 

927 = 97 Ind & £* mr1m,lfIra v Goun Nath 33 k 492= A I R l9 ° 

ennctnwnt dU as ^ much of tlie Statute and is u ' 

(1878) 3 lx D ^^Vor m L J m Gen v ^'{ /r.1 

nn onh to ho follovvM impheUK ^ ^ he<lu1 ^ are inserted merely *n c 
mlmit ler Tindall C r ' H tlle circumstances of etch c 

when thircarewntm.hct.on.lw ' , Glbbs (1843) 5 MAG 99 

ons Ik tween the schedule and the enacting P ort ’ 


ILLUSTRATIONS, VALINE OF 11 

would be quite contrary to the recognised principles upon winch the Courts of 
law construe Acts to enlirgc the conditions of enactment and 

thereby restmm its opention by any refeience to the words of a mere form 
given for convenience s s ike in a schedule " Per Lord Pcnxnnce in Dean \ 
Green (1882) 8 P D 80, Jllcn v Mirier 10AAE 640, R v Unwell, 18 L J 
M 0 10G, Interpretation of Deeds, Mills etc, p 20G, see aKo R \ Banies, 12 
A A E 227 Schedules annexed to an Act and the headings under which they 
are placed are parts of the enactment, but they nre not to be taken into consul era 
tion if the language of the enactment is clear 30 C W N 334 

Illustrations rite Law Comnmsioneis say — “Ihe illustrations nre not 
mere examples of the law in operation, but nre the law itself showing by examples 
what it is The statements th it ‘the definitions and the enacting clauses contain 
the whole law/ and that ‘the illustrations make nothing law, which could not be 
law without them/ are correct if understood as merely importing that in view of the 
Legislature the illustrations determine nothing otheiwi e than wh it without them 
would have been determined by a right application of the rules to which they nre 
annexed — Report of the Lait Commissioners — tide Gaiette of India Extra oidi 
nary, dated 1st July 18G4 p 53 The Law Commissioners who were in charge of 
fr lining Ptnal Code observed The illustrations make nothing 1 iw which would 
not be law without them They only exhibit the law in full action and show what 
its effects will bo on the events of common life Thus the Code will be at once 
a Statute book and a collection of decided cises in the English Liw Books in 
two mo t important points In the first place, our illustrations arc never intended 
to supply any omission in the written law, nor do they ever, in our opinion, put a 
' strain on the written law They are merely inst inces of the practical application 
[ of the written hw to the n(Fur» of minkmJ Secondly, they are cases decided 
i not by the Judges but by the Legisl iture, by those who make the law and must 
, know more certainly than any Judge c m know what the law is which they mean 
j to make 

< “The power of construing the law in cases in which there is any real reason 
( to doubt what the liw is, nmounts to the power of making the law On this ground 
the Roman Jurists inaintuned that the ofhee of interpreting the law in doubtful 
' matters necessarily belonged to the Legislature The contnry opinion was 
4 censured by them with great force of reason, though in language perhaps too 
bitter and snrcistic for the gravity of a Code 
* ‘The decisions on pirticulu cases which we have annexed to the provisions of 
, the Code resemble the Imperial Rescripts in this, that they proceed from the same 
authority from which the prov lsions themselves proceed They differ from the Imperial 
Rescripts in this most import int circum«t inces, and that they nre not made ex post 
X facto, th it they cannot therefore lie made to sen e any particular turn, that the persons 
condemned or lbsolved by them are pmely imaginary persons, nnd that, therefore 
, w hitev or nmy be thought of the wisdom of any judgment which we hive parsed 
J there cm bo no doubt of its impirtiility ” Rejxnt of the Indian Law Commission 
j dited the 14th October 1837 In Mahamed Si/edol Anflan v Ycoh Ooi Gail , 

1 (1910) A C 37 ">=43 I A 25G = 21C W N 277 (FC ) at pige2G4, lord Shaw 
Vi m delivering the judgment of the Court observed “On the second point thur 
j Lordships are of opinion that in the construction of the Endence Act, it is tin 
duty of i Court of liw to accept — if that can be done — the Illustrations given ns 
L bung both of relevance and v due in the construction of the text The lllustritions 
i ‘mould m no case be rejected because they do not square with ide is possibly 
derived from another system of Junspiudence as to the law with which they or 
fy the sections deil And it would require a very special case to warrant their 
t rejection on the ground of their as-umed repugnancy to the sections themselves 
the great usefulness of the illustrations, which have, although no part of the 
|ir< sections been expressly furnished by the Legislature as helpful m the w orbing 
ami npplic xtton of the Statute should not be thus linpured In La la Balia Mall 
J ' 'W S/«1, 35 M L T 014 = 10 A L J 001=20 C L J 103 = 23 C W N 
J Ti ” nt P 237, Lord Athnson ob mod “Four illustrations are given 
1 ,L ? m'' *°be taken as part of the Statute The illustrations reprt ent ca°es 
’j! the highest authority i e the Legislature’ Charksuorth v McDonald 

jfJ “ " (112) In Sahrii Chandra Chakraiaity \ Ramdayal De, 32 C L. J 
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m H um lul *-o urns it nop to 7 , * a 

,,t utioi) lit the LcgiJiturc tud does not wau to 
i the -iition v,hii\ is inconsistent "Itl'd JW’ 
Si tl'O Aw/isA t Sw lion 7 1 112, Gi’jjit t IfllMi,CClil . e 

UiaMa 1 v ill Itolr./ t WJ.. 1 A 34 (30) 

C is 197 ~ 1 1 Bur 1, r 1 (Jucrn Enyrarev fa/ moot, 1) iB i 

t l'/wM 1 A SH7 U<ld .Vifi/u t GofnnAi 11 C Al N 1) M C, 
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If the mMn»* 

i n \( tint nt it, i It vi rc doubtful, Vn ftrcncc to the iUu°tr ttion in or ^ ff C jj, 
the mi u> n„ iuhiM hr juthibk But if there be *m> confticit ww» 
illu h (tn Ms uni thi m un • i» u tin nt the illustrations mu tgrvcvaj CO i» tj-’j 
t Jhdmiut Husain 22 A L J 420 =>80 Iml L\* bJO 

Illustrations and JIaigraal notes, which is to be preferred 
In not t mil on tin um footing is m ugm il note-' Marginal uoic-s ^ 

ionl> accepted % icW now »t ‘ } f 


n..»n Minted b> tlu legislature and Un tnmmonl} accepted mow now , 

« mnotln nUrtidta for the purpose of construing the enactment , *r 
ritwnot \ { Il 1928 Outlli l r i = l L C ",79 In Thai nrnm w f ra] „ m 
a A/e /initial Singh 20 A 393 « >1 1 A 132=7 O O 24S, lonl 
thu* 1 ml down the a iluc of marginal not" in interpreting a Statute 
at tiled tint in irgm il notes the sections of an Act of Piruiniei 
r* fuml 1 1 for the pnrpisr of construing the Act The contrary opinio " on { r 
m inutikt uni it his to. c.n exploded long ago There seems to bo no ^ mlt 
n t\m„ tlu m irgin \l not $ in an Indian Statute an\ greater authority tn t , on 
^mdnutisjn m English Vet of Pirlumcnt ’ On the other hum ' 
w> put ind parcel of enactment iml it «ttras that when the Cknir 1 1:5 , ( n 

to inUrpnt \ piece of an cn it tment which comprises both the auustomn i {rl j on 
and nn illustration of thi «.ainc tlu Court H not justifii d in rejecting t»c r lt ptwt 
a- 1 i n iii'li 1 to tin inkrprctition of the ->ul)st\ntv\e protwon Ran i rt m i 

urht si tfirn stc also the ob-*cn ltion of Lor/l S hnu in Mahomed ci if ct 
Ieoh (hi fiarl A I U 1916 (PC) 242- 13 I A 2jG(PC) 


May' —May mean shall The word “imj ’ in certain circ»nt* tAn ^jj K 0 |^d 


li ill 1 lu n mat Ik soon thing in the n iturc of the thing to bo done, i Jl( |> u 
for w Uu h it is iluni or m oth< r circumstance-) which na i> cona ert the op ^ ^ j A J 
dutj lbn<jahtiil\ ll hnlaaij \ SiKtinl Manager Court of n artl* - 
It 2 s‘>Ind ( is ro = A I B 1927 Oiulh 4in 
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/ mjumti uu or iml ‘ md one for the other Aarayan a Chuutuw* Q) 
VuHinjmUlif S7 Ind l u 229 - A I 11 1927 Cd 10b > ^ rl ir 

New words to he read in a Statute 4\ onU not to be found in n 
Ik siijiphi-d l»\ mil m liiphf ltion if th/ o>ntc\t -o rcvpiirc-* 90 In** ^ 
l It l.\ Oil \ I K 192, AU MOfl B) m „J 

^very word^ should rccieve proper connotation In a c t-itnt-*r\ ^ n ^ ir i( 


* a« n word ii at tint t tin km its lull and prom r connotation m tlu c0 ” { .,n c] 
Vila \ I Iv 1927 Mv.1 993 In the murpr*™ v r ] 


Of jnrtt l it lilt \ luhljJHlli. v I AV .-.i, HIM -juo 

• a* n i turn of tt ttnt n h wm il,U i-onstnu tion must Ik gtuu to < ** .« 
i mt uwl lh.Mii fiH/Mvor \ s hewiand olhrr* V I It 192&AH 2U il 

’> •• Id. I l r -,l-« \ 1 Cr n >W 1\ Ian two di I'af' " 0 , 1 ;, t * 
iwil m Hi *•»«» ►'ttion th< nnlmirj ml* of con true tton w th it m* ) „ A fit 
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-ec also Gancsk Das v Ihtrtlnl, 90 Ind Cas 279 An Act by which the juristic 
tion of the orelin ary Courtis tik.cn away must l)e strictly construed Chcta v 
Baim, 103 Ind Cis 507= A I R Lah 452 (F B ) , Shewal ram v Ghulum, 
103 Ind. C as 440, Baldco \ Lai AIR Pit 1928, 615 = 9 P L P 731 Jurisdic 
tion vested in a superior Court is not ousted except by express language m or 
obvious inference from the provisions ot n btitute Mnhamed Abdul v Lmpet or, 101 
Jnd Cis 171 = 28 Cr L J 439 , see also Huima Oil to, v baijnath, 59 Ind Cw 
9G0 = 3 U 13 R 212, Kama v Bhajanlal 45 Ind C is G54 , 11 v Abbot, (1780) 
Dowg 553 

Repeal by implication ‘Repeal by implication is not fivouicd It is a iea 
sonable presumption that the Legtsi ituie did not intend to keep re ally contradictory 
enactments on the Stituto Book, or on the otliei hind, to cllcct so import nit n 
measure as the repeal of x law without expressmg in intention to do so bitch 
m interpretation is not to be adopted, unless it is inevitable Any rcisonxblc 
construction which affords nn esc ipe irom it, is more likely to be m consonant t 
with the reil intention ’ Maxwell p 290 cited m Gola v Empeioi, 1929 Nag 
17 (FB) it p 20 = 24 N L R 158, see ilso Foster’* Case, 11 lvep 63(a) ‘Ihc 
Lcgi&l iturc does not intend to m ike any substantial alteration in the law beyond 
wlnt it explicitly deduc*, ( lithui v Drolcnham, 11 Mad 150, Ilaibcrt* Case, 
1 Rep 13 b ) either m cxpicsS terms or by clear implication, oi, in othei avoid* 
beyond the immcdutc scope and object of the Statute In all goner il nutters 
beyond, the law remains xindistuibcd It is in the last dcgice improb iblc that the 
Legislature would overthrow fundamental principles, infringe rights, or dip ut 
fiona general bystem of law, without expressing its intention with irresistible 
clearness, and to give any such eifect to genei il words, simply because they have 
that meaning when used either m then widest, thur usual or their natural sen«( 
would bo to give them ft meaning other than that which was actually intended 
General words, anil plnises therefore, however wide and comprehensive they 
may be in their litci al sense, must, usu ally be construed as being limited to the 
actual objects of the Act, and as not altering the law beyond Mi net v Leman 
20 Beav 278 liner If car Commissioners v Adamson, 1 Q B D 501, Si 1 G 
v Exctei Corp, (1911) 80 L J K B G3G ” Maxwell pp 149—150 So a general 
, later law does not nbiognto a special one by mere implication It is run liked 
by Lord Sdhornc in the ca°c of Maici/ Seuard v The J eta Cruz, (1881) 10 App 
j Gxs (59 “Where general word 0 m a liter Act are capable of ica-onablc and 
j sensible application without extending them to subjects specially de ill with by 

* c irher le^isl ition y on are not to hold that e arlicr and speci al legislation indirectly 
repealed, altered or derogated from merely by force of general words without any 

l indication of n p articul ir intention to do so ” 

i Application of the maxim— Expressio unius est exclusio altenus — A general 
l ! mb of construction of Acts of Parliuiicnt is crpiessio ttnius cs[ cr 
clusio altenus (The express mention of one thing implies the exclusion of another) 
j l a Sir Barnes Pcaeoc! in Iliad bum v Ilaicllc, (1881) G App Gas 628 alp 631 

• I' 1 • Dim} water \ Arthi r, (1879) 10 Sup CtN S W 103, llargraie, J ob-trved 

' It there be any one rule of Law clearer than another ns to the con-true tion of all 
Statutes land nil written instruments (a*, for example, s Jos under powers in deeds 
^ and wills) it is this that where the Legislature or the parties to any instrument- 
,1 nave expressly authon-ed one or more p irtie ul ir modes of -ih or other dcilmg 
"ijj* Property, such expressions alw iys cvcludc any other mode except us specdi 
jf * I ally authorised ** This rule or, as it is otherwi-c wonlcd, expression ford res aic 
j Indian (Co Lilt 210 a, 183 b) onunci tte° one of the first principle* nppheablc to 
d tlie eon«lmction of wntten instruments Broom's Legal Warims 7th LI p 491 
.i £ n , mi phed coven mt is to be controlled within the limit- of an expn-s coven ant 
ji £° ,e \tasr 4 Rip 80, Merrily Frame 1 Taunt, 329 Gainsfurd v Griffith, 1 
^ 5S , 1 tatheu v Iliad more, 1 II AN 7G2 bo nl-o where a lew c»*n 
; un* nn exjm coven int by the tenant to repair, the roe ui tie no implied contract 
( iiw^T, r ? r '_ n, 6 from the relation of land lord and ten mt, ^louden v Cinemas, 
i It wr P ^ d , Llnirrh intnl \ fonl 2 II AN UG Gott v Gmndif 12 L A 
f iVn ' ClctffMl AG 151 In \ ^laffonl Steel G) v IT tint L It. I 

4 * *• 11 f '“‘« J thus Lud down the rule “If authority i* given expre- ly , though 

if 3 
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by iffirmitne ivoids upon i defined condition the expression of tint condition 
excludes fm, doing ol the Act nudum ed, under other eircum-tintcs thin th « 
defined Tipu mo mints esl rjrrhtsio attn ms” 

Provisions unit tun - found m Stitute - enacting imperfectly or for jnrtiuuif 
n i s only tint whi h w is ihi idy iml nioic widely the law, hue octi lonnlir 
hunishul ^lound i or the contention th it an intt nlion to alter thcgenmllvivv 
to he intuit’d from the puti tl 01 lnniteel emetine nt, re tin" on the muim, « 
pies 10 muts rst ejrdnsto (ilh un\ But tint iinuin i- map])!ie thle in t uch cH' 
lUeonly nit uiiec which i Couit cui dr u\ fiom such superfluous pruvift 
(which (Tenor ill\ find i pi ice in Act-* to meet unfounded objections uni hIMoudu 
is thit tlie Li „nl iture \v is cithei ignoi mt or unmindful of the red f>tite ol 
or tint it ictcd unelcr tliL initucnec of cv essn e c uition , and if the law be l * lD ' r 
ent from what the Logisl iture supposul it to he, the nuplic ition ariingfri® p 
Stitute, it hvs bu n suel e mnot npci He n a negation of its c\i-tencc, 

Court of uartls LB IP C 41‘), 4i7 , bluett slum/ \ beott, G C B N b 1) 
any legi-l ition hmmU.il on such ti mistd c his not the efieet of linking Jin* 
which the L 0 islituri eironeousU assumed to he so ' Mam ell p r db Tlfc™ 1 
didum w is intuitu! by Mi Jtiiluc Moo) cure in Krishna Kamxi fwf 
Kihnadhab bln 7 find Cis i 1J n t p Ub-A I II 1921 Oil GG in the follow 
in^ words But it w import mt to be ir in mind tint the method of con tnici 
summarised in the mixim cinnot be ipplied without limit ition for i f' 1 lla 5 


Muiiumuiut Ijjjllltu IIIIOIIL UIIUL lliuii - , , r 

mikc^m tjrprci>sio complete, nny eisdy an-c fienn the lecidents of 


procceluic uni it is common to hnel pionsions put into Stitute - cx 
tauten i»d it the m tincoot thepirtics nitucstul Consequently pr° u ,0 P ^ 
turn s found m btitutes emoting impel fectly or foi particular ci^es onir» | 
w Inch w as lire lily uul nioit widely the liw li i\c occisiomlly finnWicd E « 
for i spcciou-, iigument, bised on the m ixim tlmt in intention to liter the f? 


bc 1 ,llf ^ 1 «i from the p irtuil or lunitcel enactment But^ the 


plimly mipplu/ible in such case- The only infetence which a* Court r' n .j 
trom such supertluous pro\ i-ions (which often find a pi ice in Acts to meet unW 
objections and idle doubt-), i- thit the Lcgishtme was either ignorint » r “ 
lmndtulof the real state of the liw or tint it acted under the influent 


cessi\e c ui tion 


This point of new is lucidly explained in the following 
judgment of /mmoff L J m Leuev Dai l mg, (1900) 2 KB 772=7 )b^ ( 


n il a„, n , 17 mw " CT vailing, (1'JUO) 2 iv li m" 

10W , Acts of Parliament arc not in my experience < \prcssi cl with 0 , 

i icy and precision w to justify the Court in stukmq out unambiguous s 


? rllir 10 m jp f-uitencc gr tram it i il or logic il" Plic B< litnllts of tho 
crpiennm foul crswijc taciturn tthioh \\i r,]iorl on render' c mtion n 
in it' ipplii ition It , not enough Ihit tlio otnie s uni tuit m merely 

yuoii' it mii't lie eletr tint tlioj on,, lot lotM't - 

,1 10 «“» 400, II, ft, / 'tj' ‘I 

tint (In method of constitution nuiimni'cd m tho until ‘w|i«"'J > 

" ilhd Klmre to lio nntclicd PtAjJ g ( |,l 


. ,ll, ,1 r . it jairu io oc wniiciicu -*-**- ‘, fi n i ‘ 

'it of nitcrpKtjtionlmc been i non frequently misa]»pln<l 
bt-yond then due limit- The f uluic to mal e th exme— io complete \cfJ , 


.fi r \ r 1 luul o in mal e til cvtup — 10 compit^ H 

L au,t ? ftcu ft wntlio fact thit it nctet ‘•truck the 


»i»nn uie met tint it nc\ei simcis - 

nmf flrn iv,nl7. to l) V ex(1 «d<d needed -pccihe mention of vin 

.nnM? 1 Jl,,m J ?i n n 0f t U " md e ' or y °fhcr t. dime d rule of construction „ 


V.U in . , V ^'t-iy ouicr I enmeu ruic ox cun-;"- ■ . n , jn 

( ( S - n f 1 "' 1 " cmunistmces m «l is open to miny quil«6t J ^ , 

nu 'm’ ’ &tt lt l " rirJ J th *d -ucli rules help one to nrrm ^ ' 

icil W. 


L (teporh<,m2l Q B D ‘»2)m the Court of ApH 

uiKin us 111 ns » ! ni i vnn ojvwe.ssjo until* exclitsio altcrat** has bcc«r v 
n!T".,“ I -" V," 1 "> ‘ho Court Wow bt III//,' ’< Kol*’ 

10,1 of Sin,,,.. ' ..'/.V 1 ' 1 ' M r '' lnt ‘1 d lli;'i:l HI,-' ill 1 - 0 , 1 ' ' 


The „W,„ ro I' often ..,C n. »>,! 

.mi- d o. tv,,; u.^TrA I isr- - 1 Q B B 6 
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' Tli„ w filing giaen h} Lml Ililsbnrif m follow ins the mivira is expressed Prea 
£ m the follow ms words “It mi?ht he tint modern Stitutes were driwn up with 
great r particularity ami minut nos*. The nu^fortum m the framing of those 
Statute aaa* tint am body of pn>ons see mg a po — tbilit> of liability on then 
- part, apply to Parliament to hiyi *pi/ial provisions mortal m their protiction 
lint application was occasion ally complied with ami then tin ur 0 tunent arose 
5 which tlmr Lir l hip> In l luarl that diy mind} tint anj hotly who n not 
t mchul <1 in tlu enumeration of tlu jiirtunlir pi r^om so mt rt st«il inu«t be tiktn 
« to he excluded liy th« op ntion of the Statut from prot-ation just hi came the} 
were not excluded anil others win. Tht dor t-inc applicable to such owe wa 6 * 
th it a great naan} things \>i re put mt) a Statut er abundant i cautcla ami it arm 
:j not to he assumed tint an} bod} not spicihcilly meludid w a-* for that reason 
alone, excluded from tin protection of the Statute ” Mar bawjhhn v I Vcstjarlh 
i 75 L J P C 117 “OIL T S 31 = 22 f LR 591 

Penal Statutes Construction of V penal St itut , avlnn its language n 
;l ambiguous should he construed m the iinmur most favourable to the liberties of 
i tV subject, ml this is man specially ') wh nth cnnetmnit is of an exceptional 
character Hog a Iihis'abm Ma lanna, 1 B 308 (F B ) It should he construed 
t ver} strict!} In ie Ganrsk Xamtpin 13 B GUO Q a Nuroltam 13 B G81 
A penal Statute inn't In construed \ cry ‘•tnctl} , that is nothing n> to be regarded 
,< a» w ithin tho me mine of the Stitut" which is not within the letter— which is not 
,» dear!} and intelligibly describe d in tin aer} words of the Statute itself Empress 
i a Kola Lalang , 8 C 214 = IOC LR In Penal proa isions have to bo “tnctlj 
„i i onstrued, nor c m the li ibility to punnhmtnt for the neglect of a statutory obli 
i gition be (\t ndeil by anfcrcntnl rebonm„ Kaxi Zcamuddm a Queen Empress , 

23 C 501 - 3 C \V N 771 In construing a Statute which affects the liberty 


of the subject, the Court should not onl} adopt th" natural and ordinary comtrac- 
j tion but should construe strictly every expres-ion occurring thci cm Btssuml J ur 
,j Singh a Queen Empiens, 5 C W N 103 In interpreting Statutes of a penal 
( i elnracter, it is important to sec that the powers conferred upon the Magi-onf"- 
j are duly exert i ed with refen nee to the rendering unlawful acts that w^alj i*-, 
otherwise lawful Queen Empress \ SItcodin, 10 A 113=A I\ N 188s 21 
Penal St itut"s must have a strict interpretation hy wlucli i~ iZsz sr 

ea=es shall he deemed to fall within them which do nd fell -r-±zz 
,, the reasonable meaning of then terms and their -"pi's* sz. 
j Lai him Chawl v The Emperor, 06 P L R 1901 = 24 P. K. :7 2 f' L 
f In a penal Stitut , if the I egisl ature has not u«-cd word- *z5r5 a zzr‘ r ir-. 

hensiae to include within its prohibition ill the cn-<N Tr^.>ai £i~ tt'jEs t 
"'i mi«chicf intended to he picacntcd it is not competent to a C nr- h » c -r- 

‘ j Queen Empress v Kipi ban L B R (1893 — pwn ZJ1 ~ — 1 

Finjucss v Eija Kijnu L B R (1872 — 1892) 270 Sir ir>x-t y _Yjw 

Shut Ij B R (lb93 — 1900), 284 Auc y Qi/rs'i £ 7 - 77 ™* f~l £_ E? (l-'Q 

f 1901), Vol I 291 Emperor y Kaga Tima 14 S in. L ZL T> ( r I 1 
f* 853—17 Ind Ca~ 7b9 Penal Statutes mu t L- -tn- ^ nps-ii^^ j r , ’t.^r 
i'* 1 Statute, duties cast upon bodies with deling. - t-r 1 - r trTs r 
c* a" 5 linperatiao rather than director} Em ^~ - T “ r j 

F, Ind Cas 152= A I R 192GLah 447 " “ " * 

, * Where an Act is ambiguous and th a-- ~r- a-*--d f„ n 

’lt ( °* 'vhich would mitigate the penalty zz 1 -7. a Z ►n-sr"‘ 

A prey nil Emperor v Ahmri £ f -TLT~ r "7 r tT"** fc 

A bind 273 (T B ) The pci^u w J- - ^ ^ S S " 

,y charged although witlun the r ~~ £.<- 7h. 

Lam Chunder v Goun Nath,’,} C. »*Jb r t ^"5- rTtaP c*-* H ^ 

J, m! fi-cil emetine * ^ l e “ „ ' ' 


u ,\ ^ samea anu h'cal en let men * v,, , 

V J? l *ght to be adopted FnmrT 

V 937 -lot I ml Ci< r/r,.L L Vlt-l 
h< ' Bulitctnl Singh 102 IkL C-* ^ 


Vultan r F 
1927 Lah 276 

o f 1}*V~ f, 

19_7 All SVx 1 pp? u ! • 


Vh/i. A n a ~r-~ r 1 ^ ■‘’'IT C H 

hath, rfC. *TL= r ^ia r < ~~r & 

:tmen * -m taa-ann mo-t fh-.ir-m v 

i n )mr v FT 7 r* 1 ^, zr P 

7-7, 1 J* 

nL t si t> " _*j- L f f il- 

7 aTs- «. 2 l j P L In u ^ - 

2 ^ -an -r imn— Fi r^* J,’' 7 

* — tf If rp»tf £7??f yrwf" 

,;3r, 5 foul I r Hiwnw »» * "* 
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No violence should hi, don< to its language in order to bring people within it bit 
cm. must be tikcn to sec tint no one is In ought within it who is not within ih tm 
Hnguige Where m upmocal woid or ambiguous sentence leaves i it i on ilfr 
doubt of its mcanm & which the canons of int rpret ition ful to solve, tlu, IxnfM 
of the, doubt must bp gi\» n to tho subject and igunst the Legislature 
filled to explun it »lt pioperlj *11111 clcirlj Ismail v Emperoi, 2G Gr J 
1 J87 = 89 Ind CV r i2i 

flu rule is s uh*h difhrtnt in England “The rule which requires _ 
penal mu 'omc oJn*r Stitutcs shall be construed strictly was more ngorou 
ipplie l n foimci timi when the numbu of capitil offences was very _J* r a 
VaxuiU ,1 4<>I ‘I * mnot concur” says Dili/ J in Non by % Sims, w b 
M C 229 in thi < ontention th it because these Acts impose penal tic , there 0 
thin construction should, nee ssarily he strict I think tint neither gaiter m 
lc ss strtetni -s should be applied to these than to other Statutes * 

“Phi degree of stuctm^s applied to the construction of a pen'll , 
depi nded in gn t me isurc on the sea entj of the Statute When it mean in ?P 1 
1 picunnrv p< n iltv it was construed le»» strictly than where the rut 
invoked m fi'wiem utn ” Maxuell p 40G 

Ejusd°m Generis Principle of When two words or expressions are coupW 

to„< the r on of which gencr illy includes the other it 1 -. obvious thaturci 
general t-im is used in a mcanin 0 excluding the specific one mxucll P 
1 hough the wot da “cows sheep' anil “hordes” for example st\n<l |n c> 
eompri h< nd hi ifi r-- limbs -mil ponies respectively, they would ho um . 
is excluding them it the littir words were coupled with them R * , 

2L stP C 61b R \ Loom 1 Moo C C ICO So al->o the word , T 

include buildings when it is coupled with the word “buildings . 

Inlflcn (»t,R R 690, Pdo v I lot Hum 28 L J M C 240 “It 13 f 
sen e tlmt the nnxim occasionally misapplied in argument, a IP rc „ L\n 
cst cxtlusio altcrms finds its true applic ition ' Maxuell p 573 1° c ,°LLfh< 

« prt'.sions used in 1 s etion of 1 Statute it must first he ascertained J( 
I in^ua„i of the section the class of cases which were intended to be once nnl( (v 
thi intention is clear tho occasion for the introduction of the e J U f%P n u (at 
rule of mtirpr.tition would notarise IMmnlal Moosa v Sccretanj of 01 
ImUa 13 Ar 63=37 M L J 332 -33 Iml C\s 343 , M *,!> 

t % r } ^ c<t K t( ? the principle mk! Lok/ Campbell m R v EdmuiuM" t i ur< 
T M C -1$, laid down in ill tho c ises which hnv e been cited, tbit wlic | 
m giiunl words following paiticular md specific words, the gcn cr » j, v 
mu t be co 11 fined to things of the same kind as those specified ’ See iu 0 * 

heshn >1 Ind C w 15 

Stare decisis Scope of the doctrine The maxim of stare decisis 0° L» 
!•> nutliriUxidid) isclo-ch alhcil with another maxim nz Commune f''"' Ap 
jus (< ommon error «ome turns p^sos ns hw) The law so favours r 
l " i* " ''j, 111 * ' Jine ca ts permit 1 common error to pass for right. | | , 
SSTn’/i? ‘^ S e s0 , /o T^ x r 'n ,h,,f J u CBN S S1G s c n II A ft, 
-K) Ucllhnm \ hparl c 1 1A Kj un U B,oom’s Leqnl Maxims P* 1 
tnm mu ins error font ms h <i « 0 uml maxim Jnqmhsh v Sheo 28 I A 10", K j 
1 -. )l,i »«T , sp<. al o Bhaquan bwqh v Bhaquan Swql‘ " n( 

3,9 N, 131=1 Bom L R 311 Kular v _ /^won 


15$ (lbM- 



th *»*■»- tn-K 11 >• lid {Per lord Iloll , cinq \ Sndprai . j 

iLw hiTTT r rrror . /V 1 1UH or r, tb< r Its was ob-er>cil \ J 
niil.r k n n ,* ' rSi^ Kr ^ ,f) l) not communis error Imt jrf 

t n. 1 of l" ,r, .(Zi"' , !> 3.1 » \\ bore the language « f’ ( 

1,0 " M 1 " I'l'I'M m ■l.ffinnt from tin r 

l ,f ,1 ’ . 'iMvirinciii. „„l [nn^-con r . ! „ - y - v rl>i rf .'.rf 

ml T | " ' 11 “ ‘™ ,M '« '“on full, coni, n.tol IM ' d ,*'}(, 

...n I„„ „„ It, cn n, the tnu. monmne of nn ol * 
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Pirlmment /'< r Lord Campbell m Gorham v Exdcr, 13 Q B 73 , s CC al o llcbbot Preai 
\ Pttnhasc, L R 31* C CjO Morgan v Ciauspnit, L It 5 II L 301, 3 A) 

lhe maxim of communis c nor font jus, iuthou 0 h well known must Ik 
i npplicd with very gre it tuition ‘It has beta sometimes said,” observed Laid 
i LUmboiough in Ishcmood \ Ohllnoit, 3M A S 390 -307 * communis ci tor 
filed jits but I fciy com mum ? opinio is ovidtnco of what the liw is — not where it 
is an opinion men!} special itivc and theonticil floating m the minds of persons 
. but where it has been mule the ground work and substratum of practice ” 

Ths judicial rale Stare decisis does how e\cr admit of exceptions, whcieXhe 
former det munition is most eanlentl} contrarj toicison Bt oom s Legal Maxims 
p 121 In Cnnlra B nuL \ Sk n ikh I It Bat, 21 C W N 618 at p h5i l/> 

Justuc Mn f, rjcc ob irved, ' Wc are sensible of main tuning, whereur possible 
the nuthorit} of long established decided ci^cs but this doctrine is manifestly 
not of universal application In \oung \ lljhcrtson , 1 Mic H L C oil Laid 
Cramcorth observed ‘There is another dut> incumbent upon a Court of ultnn ite 
ippeal wliteh Ins been tnv imbly observed namely, that us i eg aids those rules 
which regulito the settlement and devolution of property those Courts which li ave 
to interpret the instruments and acts of parties must tike cm. to bo very guarded 
against letting any supposed notions as to the inaccuracy of any rule which his 
in f ict been acted upon induce him to alt r it so as to endanger the security of 
property anti titles 

In Verso/ Docks \ Qwicson 11 H L C 413 at p 310 Lonl C helms [aid 
observed. ‘The Courts nghlv abstain from overruling casts which have bten 
long established, bee ui'O if they did so, they would only disturb without finally 
settlin'? the law B at when an appeal from any of their judgments is made to 
t thisHoise however they may he wimnted by previous authorities, the very 
( object of the appeal bung to bring those luthoritics under review for hml 

* determination the House cannot, upon principle of state decisis icfiw to ex amine 
the found ation upon which they rest’ Equally explicit is the pronoun cement 
of Lord Lorcbwn in Wesham Union v Edmonton Union (1908) A C 1 (4) where 
lie observed “Great importance is to bo attach*. d to the old authorities on the 
strength of which many transactions may have been adjusted and rights deter 

1 named But where they arc pi unly wrong and specially whore the subsequent 

* course of judicial decision had disclosed weakness m the reasoning on which they 

were ba«cd and practical injustice in the consequences that must flow from them, I 
‘ consider it is the duty of the House to overrule them if it 1ms not lo c t n 0 ht to do 
so by itself affirming than 

* In a matter of fiscal enactment where the question is m doubt the rule of 

* store decisis should npply JLoti Small v Ilarbajan Singh, 103 Ind Cas G57 = 

AIR 1927 Lab 035 

Rules of Interpretation of Evidence Act In considering the rules of 
' evidence it is necessary to look to the reason of the m attcr 6 ■ajjuLallv hitch 
i?j Loll , G C 171 (182) Buiarce Lall v Kanunee 6 oondarce 14 W R ol9 (320) In 
> construing the Indian Evidence Act the following statement of Mr Justice Jail 
\> b0lt m Oujju Loll v Fattch Loll G C 171 (T B ) at pp lb3 184 should bo borne 
/ in mind ‘ In order to a conclusion on this point (i c on a question of construe 
!' tion) it seems to me a relevant fact that the Indian Evidence Act 1872 was passed 
*. by the Legislature of this country under the direction of a si died lawyer, for the 
«* express purpost of consolidating defining and amending the law of evidence in 
r India that the construction of the Act, is marked by careful and methodic il 
/ arrangement, and many of the more important expressions used m it are plainly 
l j interpreted It would he wholly inconsistent with the plan of «ucli an enactment 
that a specific rule cont lined m one part of it should at the =ame tune be contained 
^ * n or dcducible from one or more other rules relating apparently to topics quite 
y, d^tinet, which rules should it the same time be so expressed as to include not merely 

* 4 the specific rule m question, but nl o matters which that rule t ikcn by itself would 
fj “pccmcally exclude ’ In the same case Garth G J observed at page 188 

i 1 suppose it must be generally acknowledged that with some few exceptions 
jl£ j 0 f b Ev ulenec Act w as inteiidetl to and did in fact, consolidate the Engli U 
pj law of Lvidcnce and I can not help thmkrng with all deferenco to the 
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opinion.-* of tbo'.L It irncd Jtulgi - who have cxpitbsal a coninry opinion, thiU 
it ’i «l been re ill/ tin intention of the Legi-l itnre to dopait entire!} from In uk 
rule IIkj tumid have expressed tliur intention more plainly “In EinflC' 

v Ishufo h Clml i hi in hj 1 C 133 'it pp 191192 Mi Justice Jackson oljtnui 
In rnn idciing "in h questions is these, it ippoarstome that embarri ment 
iml difficulty will l» gi illy lessened, if instead of a-suming the Engli h b« 
of I\ icli net uni then inquiring whit changes the Evidence Act his limltm it 
iu re & ird a« I think vt m hound to do, the Act itself is containing the ohcmt 

of the 1 iw tin pimuples md the application of these principles to the ea i f ‘ 

mo t fu pie it oeciimme It ma\ he tint, as observed by Mr l\o)ton m b 
Pr< fiec (Law of Ev d< act 3th Edition), the fruncr of the Act overt tnnitul*n 
h id bun done, when h< claim* d t» have reproduced within the compi * of 1 
107 s tc ti 0 n- the whole of T i>lor s Work that w is applicable to Indn, mu tlu a 
( in lie no doubt that ew.s must uiso for which no positive solution cm be W™ 

in tin \ct its ( If md in uch cases we shall proh ihl\ be pistified md shunw 1T 

h siff m idonfcm 0 English julcs in so f ir a-* they follow or are in accord to* 
th< g< mi il t nor of the Act But m respect of matters expressly provided ror 
tlu til, we must sotosiy start from the Act and not dcil with it 1 
modificition of the liw prev nlin_ in England ” See also 7? v GopalLM j » ' 
27 1 179 2 s. t Itmuhoflus v Uapu 10 B 439 (442), Fiobha/ai Mat \ v 

I anth* SB (121) 

In Ut»m Mnthinmu v Emnam (191 "a) M W N 229-17 M L T 
i S L / Cr L J - ? 0d-2b Ind Cas 518 = 39 M 449 Scshuffm i h J 

/oh mid flu question lenaains whether tliepiovi-ions of the Act ucexn , 
of tlu rules of evidence and whether wc can invol e the aul of the princii' 1 , 
jim-primi net or of English Law as supplementing and explaining the 
eudtnri give n in the Act fhe high authority of Edge GJ m the Col lew Jr ( 

I I oi til pm v Paint Dlmu biwjh, 12 A 1 can be cited for the proportion '' 

1 ngli'h de<tsions relating to (vidence can be iclicd upon m Indn 1 , ,, 
il*' 111 . 'J dh tlu It irncd Public Prosecutor that wc arc not entitbd to « . 

i ii„u li d(u>ions is tlu Vet 1 self contained Such i practice Ins the , 

of ev< i\ eminent Judge in India ind I am not prep artel to dtpart ■ fr 
Sa al o Vnnehr Mow v Aw Dhummsnj S IV Co, 4 B 576 (jW 1 | 
loom LaUh j M 52 1 hnclur Slum Broun \ New DJiurmseji Spinnu*! 

"•••'/ (o '"m 1 B 570 (5S1) T\ v I cyan Loll, 1C L B 50b, [iJJ 
Mohan Wt IS B 279 It ^ lnhrnpa, 15 B 502, It v lama Bnajm d I* 

/ \ AMnlh, 7 A 400 Smith v Lucihm Ohclla 17 B 129 . . , m l 

in ttufcn rmpress v I njunm 10 B 114 at P 433 Mam J < 
\uoiditit !<> the prim inle, therefore btitcd by It Couch C J , »« 
hrn twj, 7 Bom H C Itep (A C J)p 01 we arc justified in looking to *? , v 

I, 1 ,,s ,,u / ,U . “w w»nf. of the Evidence Act, and evidence ^ 

A mV 1,n V 'dnutti d mdiurushivc ictcd upon mu t he Jin' , 

1 ' V f * k terms °f sections 11 11,15 In Fiani/i v Mohan S*«9L h 

I I , ;,! r « nruus w is inulo lo Vmtncui Ci=e Law ind in / ' 


I >ix B 1 i, 
r» f« rred to 


- - .*/ Vmencin Ci«e Law ind - 

S,, l> v ol I B 150 English, Amenc in and Scotch 


pnu 

)>n; 


Mandatory provision Tlnrc is no miner- il nil. that d!«ol>c.licn « J j 

'■‘P l m '" ? ‘■Hint. Ins tin. consequence of mlllllK' 1 '" ", , tl 

' 'm-jKitivi of iiu qm-tion of prejudice Whether » 1,1 „ /! 

!T,? „ uniN ntiti nr onlj dinetor, .!. t,,Hnl 1 roll J 

,‘V," l "«>- lorlKi, I!, Hauler 12 C L J ril-- 1 ' Cr ‘ 

I, JMnn n.Kfimttnn is mUmkri In lie 

/ lm r 1 * \ \ ,r, ■* V" wor d ‘ n,< 'U ind not the word include^ 

* } ' ' ^ ,r l ,f , V V N 1901 10 

mam°Thu». Viti 0iR °i r’ f “ I' nni ° H *ither to cxiejit -oiik thing f^jl 
CTMiul ff mi r , “ r , n tr,l » it'* gtnr nilit> or to < xcliuh K ,n1f j jj t 

1.V |„ f ‘T„ f,f t ‘Xtuit Iiffj \ I yanfnP-noun 2 1» ” , 
r< j- d if, I ,» r i'/Vw # K lw V 11 n I>rou ° «»d an cn ictmg pirt, 

• r 1 '• ' ( hrUn, | jL m) jj,- 
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Saving clause A ^vem^tlan^ 6 cmnot pr^H&Jj- be lob|v|djiVjfihj tlicj^rei 
purpose ot extendin', an eiuclincnt '"nor tin it gi\c n new or diffcient edict to 
the prcuous sections of m cn ictinuit Queen Pmprcss \ iulhamm 11 B 057 
Where the cnictmuit unt the s i\ mg clause (which lC'Cru^ something w Inch 
would be otherwise included in the woids of the enacting pirt) nit repugnant, 
the vi\m,! time is to hi njictcd, bee ui-t otherwise the enactment would hue 
h'xmmidcin \ tin Per IjOhI Coofe in Alton J foods Orsr 1 Kip 17, see 


Ini mouth \ Suhihoms, (187b) 10 Gh D 518, 6 Icllnnds Let (1818), 0 Ir Lq 
Hop 35 “But it in aj !i„ questioned siy* Mir it ell whether there is nnv "olid 
ground for tlus distinction between a suin', clause and a pioxtso m a Statute 
Ihe 1 itfr of two pis»i«,cs in l St itnte heincr the expression of the liter intuition 
should prt\ ul o\ei the tirliet ns it nnquestion ihl> would if it weu unbodud 
in n sepiritc Act” Mnxici 11, 6th El p 288 


English Case3 English cises on cxiistnution of English Stitutes ire of 
gre.it assistance sometimes in construing Acts of the In dun Legislature but of 
course, it is nlwus nttwssirj to sc„ tint the Indi in Stitute md the Lnglish 
Statute rtsembli one ftnnthcr m tlicir purpo is and not only m t portion of a 
section which, for conxentcnee of di \ftu\g lifts been adopted by the draft men 
of the Indian Act Pirshnd btnyh \ Pam Pci /ah Itoi; 22 C 77 Where in 
Indi m Act w is pi*-od for the purpose of extending to Indu the jirousions of 
the Lnglish Act English decisions muj lie rt f< rred to us a guide to (he Act 
Gancsh \ Ilariliar 2G A. 290 1* G -81 I Y. 11G = 8G W N 521 = 11 M L T 
100— G Bom L R 505 Seth bloom I usoomal \ V/// Ilandas IS L R 2G = 7 
Ind Cxs 595 Mulchand \ Stmqa Chand , 1 B 23 but «te Mahomed \ Ah 
Haidar, 12 O L J 1 “In construing n section of un Indian Act which i“ professed 
)y based on Lnglish enactment, which m filet reproduces woid l>> worel the 
language of the English cnictmcnt, we arc in pi ictiec if not m thcoij, bound by 
the decisions of the Lnglteh Court Pa Hooka jrc 1 in Ramendra \ Bt ojendra, 
21 C W N 794=41 Ind Cl- 911 “When we arc constnung an Act which 
1 in many instances is tihen, word for word, from an English Act mil when we 
1 are dealing with a branch of liw which is essentially I nglidi liw, though we 
| may not he actuilly bound by it, yet we ought cirtunlj to piy the greate t 
: n spect to the decisions of the English Court of appeal' Pci II lute C J in the 
Mercantile Ban J of India Ltd \ The Official lss lynecnf Madias 39 M 250=35 Ind 
1 Cl? 912 In interpreting an Indi m Act, help may be domed from the English 
j cases which irt as much authontitixe ns the doci ions of the Superior Courts of 
■ India, and when, the Indi in Law is si mil ir or the sune their authority is con 
cUisue 12 Q. B D 721, «c© iLo Loieloc! andlrui* v Jfiila&fli Timho and 
! nulls 13 Mid Cl 2S2 Unless the English Stitute, and the Act of the Indian 
f Lcgislit ire are m nan materia references to English decisions msteid of ifTorilmg 
'• my help will tend to confuse the con “icier iti on of the nutter in issue Baa \ 

1 The Sccrr'ai ij of Stair, 30 C 3G=7 C W N 249 In construing a section of the 

* Indian Act, cises be lrmg upon the construction of flit similar pro\ision& of an 
1 English Act, diHucnt in its langu igi can be of little or no ib-si tmee Cnllcetor of 

1 Dinajpoic \ Gtnia Lath, 25 C 31G A Jud n t should not interpret StUutary law 

when it prnudes foi a specific procedmc by reference to a decision pronounced 
under a difierent system of procedure Radhay Lakhmi 31 C L J 2S3=24C 
W N 451=50 Ind Ci“ 541 But wheie the point to be decided mists under the 
I hw of India refen. nco to English liw is unnecessary The India Oeneral 
\ 2faitgalion\ The Del pan Tea Co 28 C W N 302 = 34 M L T (P C) 53 = 

i 1921 M W N 158-22 A L J 173-5 C 304-2G Bom L R 571=80 Ind Cis 

j 1038 -AIR 1924 P C 40 So also rules rcl iting to procedure under an Indi m 
Act “hould not be mUrprcted by i reference to decisions rel iting to another Statute 
m Engl md even where the language of the two Statutes is the same Liojolal a 
{ SharajnJxita, 51 G 7 15=1921 Gil 8G4, see al o Rndha Kessen \ I alhmi 24 G W 
' I’ 1 >1 The Stituti liw in Indi i is no doubt based on the principle of English 
Hw but in its ipplicalion the Courts should follow the opinion of Indun 
t Courts acquainted with Indtnn ways of life ind thought and not of English 

J x<ourU which dcil with people widely different from Indians in their soeul 

j “ “’*ts m mt Ueetual de\^lopm nt bye l Mtln nmol \ Syel Ah Ihjder 10 


1 HE INDIAN EVIDENCE ACT 


American Cases, Value of In Scaramanga v Stomp,') C P D 9\j 
p 30i, Coclbwn C T observed “Although tho decision 6 ! of the Ament wi hoan 
arc of cn u_c not binding on us, jet the sound and enlightened views of Aim mi 
lawyers in the idmmc.tr ition and development of low — a law, oxtcpt ®o 111 * 
altcied by st tutoij enactment, denved fiom a common source with our own 
entitle tluir decisions to the utmost respect and confidence m our part 
\ })uron,J'tifJ in rcljing upon American authonties made the following 
v itionb Ii coming to th it conclusion as I do upon principl" -* i|jr 


iuons> ii coming to tint conclusion as j. uo upun - .. t r 

tnngthenid hj the Aimrican authorities to which mj attention lias been c* > 


smngmenui nj tne -A.imrican autnonties to wnicn mj uikjjimwu u » r ... 
The following od uvations of Sir John If ood iof[c, J in the picncc to tne 
Edition of Ins Evidence Act should be taken into consideration while in' te T ' 
t!ic saint Amongst the ti\t books laid under contribution we wi n pun , 

4-1 l r>. t rr tt „ Kin orwl fwlllll tlVC 


writUn in an onginal md modern spirit and thus free of what Benthi 
*,i im gribht r nous iwc el re isom’ for the rules of ev ulence The 1 iw oi ' . ( 
a* it oht uni in the (Joints of the United States, is founded upon the Engii. , 
uni is in neirlj c\erj lespict identic il with the law which prev uls m " «• . 
andmlndu, ind though it is not binding authontj upon Indian J 111 *’ 1 '. } 
tin decisions of tho<»c Courts nro as Loul Chief Justtic Coclbwn 15 l, “* n , , ^ i 
(Marammif/n \ Mump L R r » C P D 2<T>, 303), and Sir Laurence i Jwf M 
in liuli i (IJt addon v Ahbof 1 ulor and Bills Reports, 312, 350, 300, « f r 
S nnth A* l 1 of OIU U 0, ' S * 


^nnth ibid 2S1, 3ss) of gre it v due to a cornet determination of qvic ^ _ tna 
which oui own or the English liw oficis no solution’ Butin ll, i oen p 
tin ad\K( given hv Lonl Jlnhburrij L C in Ac 2h\wm Steamship ■*£ j l(lU l I 


tin advm given hv Loi d IJrihburrij L C in lie Steamship Co ' , pu jl 

121, ( UO) should also he borne m mind In tint case 1 il observed " _j, R h 
Ir it with gn it respect the opinion of eminent American lawjcrs on poin 
m cs lx tore Us hut the piacticc which seuin to be me: easing, °* * f 01I 


Arm rie m dis mom as uithnutics, m the same wa> as if they wero dcci ® 
own Court lswrone Amnni» nthcr (limtr- nn inuillft, l' 11 . 


own Court is wrong Among other things it imohes an inqmrj, ? .mirl 

is not m casj one whether the law of America on the subject in wnicn i 

writs is th< line ns our ow n ( n(V 

English Law of Evidence, its origin, growth and peculiarity oi 

whin n mui mms bis oj cs Piof flinuct ‘fiom tho common hw 3 (l n 

ivnh ntt and looks nt fomgn nuthods, he is struck with the fact tint °“* 
is ndit UK pc cull ir IL le , a gre it m is, of cv uleulial matter JogicalK 
md pron itivi i shut out from the view of the judicial tribunals hj » n ’ J ^ 
rub whili tin ‘■unt matter is not thus excluded an v where cKc Lngim j ,,pr? 
countries hivi whit wc cull a law of evidence, but no oilier countij hisi t j , 
,l ‘ u m mini mid iioKed this Urge el ibonte, jin.l difficult doctrine 
it not nv direct lcgi 1 ition bug almost whollv, hv the slowlj leeuinulaU 
of Jndgi » mtidi m tlic trjing of emm dtmng the last two oi three ll(I n 

nUiu^s winch at hr t wm not pn .rved m print, hut in the practice nn< * mw 
of tin tri d Court and onlj during the 1 1 t half or two-thirds of this P cn 
tin I bit n R\| oil ri Isoiioil upon, and gcucrdizcd l>\ tin Courts i nbour , n 

'» »w »» one has mine to iwriivc tb<-i striking facts he H n» * t j 
!" ,1 i"- ri V m for Indecsl the ver> stmetnre of the > 

dm products! j^.nls to tl,< return ivlun we oh enc 
uimmi nml o\» r anxious imlcnour to pnvent the trdmnal ^ t 
P r,,,c, P dK nd.lR M from being confused and n» y ^ e 
f mil, ilm with qm tmn whnhitl.es , 10 right to dill with K - 



GRADUAL CHANGE IN TIIE LAW 
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“This institution the jury, "Inch is thus the occasion of our law of c\ id once Prean 
mrl which is nl'O at the bottom of our sy stun of pie admg and procedure, and of very 
much in all hr inches of the suhsluitive common law. In 1 * n peculiar interest for us 
I hope tint those who attentively consider the long and strange story of the 
divclopmcnt of the Lnglish jury and the immense lntluence it has had in shaping 
our 1 uv, w ill find here a basis foi conclusions ns to the scope and direction of 
certain much needed r< forms in the whole law of cudcncc and proceduie 

“A sj stem of c\ uluicc, like our*, thus worked out at the forge of daily ex 
pcricnce m the trnlof causes, not created or grt illy changed until latch, by legisli 
tion, not the fruit Oi any man’s system ihc ref he tion or forecast, is sure to exhibit 
at every step the marks of its origin It is not concerned with nice definitions, or 
the exactor ncidcmic operations of the logical faculty It is attending to pricticil 
ends Its rules originate m the instinctu c suggestions of good sense legal e\ 

, pcricnce, and a sound practical underst uiding, and they arc seeking to determine 
not whit ia or is not, in it-* nature probituc, but r ithor pissmg by that enquiry 
wlnt, imong a illv probittie nutters, shall ne\ crlhcles-, for tins orthitpnctic.il 
i ruison, ho excludc<l an l not ctcn hcaul by the jury From the diversity and 
multitude of the c.i®unl rulings by the Judgis — rulings oft^u hastily made, ill 
considered, and wrong, — from the endeavour to follow these ns precedents md to 

* geiierihze and theorize upon them, from the forgetting hy sonic Comt* in making 
this attempt, of the accidental md cmpiriinl natuic of much m these determinations 
and the remembering of tins f ict hj others thcic Ins n suited plenty of confusion 
The pressure under which a ruling must he made is often unfavourable to cleu 
thinking and the Iiw of evidence 1 irgtlv shaped at nisi pans, took on a genei il 
ispect which was v iguc, confuted, and unintelligible One thing in particul ir 
added greatly to the confusion, namely, the lnbit of is-mming, whenever evidential 

, matter was rejected or received, that the remit uas attributable to some principle of 
the lau of cade nrc , uhile icrij often indeed, the reason lai/ itbolhj in the rules of 
pleading procedure, or sul>stinti\c liw which happened to conti ol the case In this 
, naif the law of cadence came lo be monstrously oicrlondcd and uas made to 
sti allow up into itself much a Inch belonged to othci branches of law, or to the Hide 
legions of logic oi legal reasoning Thus, not only were many of these other 

i subject, clouded and thrown out of focus, but the liw of evidence itself w is in 

* tolerably perplexed ’ f linger s Preliminary Treatise on Ecidcncc pp I — 4 

y Gradual change in the Law of Evidence as Jury system changed The old 
j forms of trial were chiefly these (1) Witnesses., (2) The party’s oath with or 
without fellow Swearers (31 the ordeal (4) Battle Trial by witnesses appeus, 
r to hs\e been one of the oldest kinds of one bided ’ proof lo such witnesses, no 

1 cross-examination w is allowed The) were to stitc the facts on oith only ( fhai/c) 

•j pp 1G-17) “In my opinion says limnnci (Schw 205) ‘undoubtedly we are to 
^ include under the hevl of the formd witness proof these (1) the proof of age 
I (2) the proof of death (3) the proof of propcity m a moveable chattel In Brictons 
( Note Book III case 1131 (A D 1234) md case 13G2 (in 1220) we find that age 
of a particul ir plaintiff was proved by twelve leg il men produced b> him Now 
these twelve men are not at ill a “jury, for the pirt) selects them himself 
». (Thayer Pre Trc p 19) In i pcculi irly interesting pirt of his great work on the jury, 

: j Brunner points out that the old witness proof was m some cases transformed at the 
r hands of the royal power into an inquisition so thit the witnesses wcie selected by 
l* the public authority, is the) were m ordm ir) jury (Tai t crp 19) A witness to 
' piove age must be 42 years of age B) 1515 A D it was settled tint a tinl of a 
v person s age “shall be by twelve jurois , but in giving their verdict every jmor 
r * should show the re I'Ons inducing his know ledge of the age, such as being son 
f gossipc, or th it he had a son or daughter of the same age or by reason of an 
y. earthquake or a. battle neir the time of the buth, and the like ’ (hiluay, 176-177) 
t j w'idually “the peculiar function of the jury — ns being triers — grew to be thus 
t* chief, and finall), as centuries passed then onlj one while that of the other wit 
"as more and more defined refined upon and hedged about with rules It 
f t 1* ^prising to see how slowly these niles came about The attaint, which long 
k 1 d" 5 pl ice as the only way of remedying a fibs? verdict, proceeded on the 
u uioory that the first jury had wilfully falsified, and so w is punishable An 
( fr •nuependent original knowledge of the fact® was attributed to the jury 
1 4 
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How import mt a part the jury played in tho development of the Law of 
Evidence may be realised when one considers such a decision is tint m Bell 
\ Mall ct, 74 N W 617, where it was held that the admission of improper cvi 
dtnee m a case tried without a, jury is not ground for reversal, and every 
practitioner is f umliai with the custom pro ailing where. cases are tried before the 
fudge alone, or a referee, of tiling little account of the ordinary rules of evidence 
Other Factors, having influence to shape the Law of Evidence With tho 
expansion of the work of the Court-, and the ever increasing volume of business 
brought before them, a necessity arose for tho shortening of trials and the expediting 
of tho work m every possible way This influence wisa powerful one in its effect 
upon tho admission of evidence Much that was logically relevant, and indeed 
worthy of consider ition, if minute inquiry were possible, became inadmissible 
upon the theory that it was too remote or of slight import \nce Collateral matte rs 
these were in the mam, — matters ldely to lead to prolonged collator il mquuy 
with a meagre result in the way of inference — compelling proof when finished 
Other things operated to make it easy md natural for the Courts to establish rules 
relating to the use of evidence The policy of the law m respect to persons 
clniged with wrongs, which extends to them tho extreme limit of fairncs- is 
responsible for the growth of an important class of excluding rules Such ruh s 
shut out from the consideration of tnc jury any farts bearing upon character or 
habit, and this, although in many instances proious character would bo logically 
a most important piece of evidence from which to infer the truth as to the facts in 
issue c m ay thus get some idea of the elements which have for centuries been at 
work moulding forms into which matter-, of evidence for judicial tribunals must be 
cast, building barriers within which they must lie confined, and wearing grooves 
along w hieh the vvhcels of judici al inquiry must run Mekeh ei/s Law of Evidence p 10 
Law of Evidence, what it is ‘What is. our Law of Evidence” asks Pi of 
Thayer Ihen lie answers tho question in the following word* “It is a set of 
rules and principles affecting judicial invc«tigitions into questions of fut for 
the most part, controverted questions It is concerned with the operations of 
Courts of Tustice, and not with ordinary inquiries in pais, and even 
within this limited range it does not undertake to regulate the processes of 
reasoning or argument, except as helping to discriminate and select the material 
fict upon which those are to operate” Tltaijet Pica Tica p 2G3 ‘The law of 
i valence’ says Sir James Filx. Stephen in his Introduction to his monument d 
Digest of the Law of Evidence, “is tint part of the lavv of procedure which witlin 
'icw to ascertain individual rights and lnbilities mpirticidar ea=e« decides I 
i W hit f lets m iv, and what may not, bt proved in such cases II What sort of 
evidence must be given oE a fact which may lie proved IIL By whom and in what 
i m inner the evidence must be produced by which any fact is to he proved’ AfUr 
defining under the first head facts in issue and fiets relevant to tho issue, ho 
1 names four classes of facts which arc excluded from his definition of relcvamy 
1 the l -mo “1 Tacts similar to but not spocifically connected with, each other 
I (Acs inter altos arta) 2 The fact that a person not called as a witness bis 
1 1 '-erted the existence of any fact (lira) sat/) 3 The fact that any person 
! 13 °* opinion that a fact exists (Opinion) 1 4 he fart that a person's character 

1 « vuc ' as tender conduct imputed to them probable or improbable (Character) 

lo e ach of these four exclusive rules there are however important exceptions 
J winch arc defined by tho law of evidence” As to the second division, he points 
out that some ficts prove themselves, some require proof orillv or bv documcn 
j • ary evidence, and that such documcntarv evidence i-. furnished either primarily bv 
! production of the document itself, or secondarily by n copy or an oral 
1 account of it Under tho third mam division tho per on by whom, and the 
manner m which tho proof of a particular fact must he niad< lie lays it down 
*1“ "hen a fact is to bo proved, evidence mu t loo given by the per-on upon 
t "*|°m the burden of proving it is imposed except ho is estopped from proving 
§ * ‘*1 to' 1 conduct or relation to tlio ojipo-ito party , that the \vitiuss< s must Ik . 

. , 1 ^ l0 evidence must lie given ujxm oath and in certain ca e-s 

4 i * i0u t oath tint tho vvitnc-. miy Ik. examined and cro —examined and 
4 h, tc "ted Tint brief state ment «iys the learned Judge will show whit 

J rc £urus aa constituting the Law of Evulencc properly called Mithnich 


Prean: 


Jill IMMAJs L\ II)I NCI" ACi 


Preamble 


2S 


x nimble ihrtn for <om]uri-on tin *t Union «t< finitum of the Liw of l\ilrc 
secnia tn rovi r nil the g mu ml mo ir\ for tin guulnnre for it* idiimu Inti'i 
In tin C ill font in < -o*l« of (ml Prwnlun mtmn 1S2'» and IlonW On“a 
Law*, MPlnm <»s 7 whuhmi) 1 m t tf < n n* fmr l)pe* of code ihfimtion , it i 
thus cnmpn In n mh d« tit with 

4lu liw of « \ nil net i* n collection of g» nerd rule* e-tibli ImlbyW 

*“1 1 or (lit lnntt _ wh it i* to lx t ike n m trm without proof .. 

“2 I or <|cd inn n th« pn umption* of law, hotli tho*t which ire tli -putai i 
and those which itn corn In m ’ 

*3 I or tin prodiu tiou of leg il i \ nh no , 

J I or tin exclusion of wlrnl tier i* not h„ il . , 

*> Tor tin ilil'rnuumj. tn ti rt mi t i**f tin \ tlm and effect of c\nkno 
Hie Blur Bool of Pi nlcnrc § 1 e 

Things excluded from the Evidcnco Act— ' Phi* hritf t-t itc merit ®ty 4 ' 
Tomes 1 it Tunics m hi** Introduction to hi* I)ige t of tin I>aw off' 1 " 11 , 

“will **11011 whit I n^ml n**<on titutm„ tin iLiw of I wdenrt proper!) 80 fjH' . 
hi) \iew of it exclude* mnti) thin,.* which nn often ngnrde-d a* forming p™ 
Tho pnncip d uhje < t* tint* omitted arc a* follow* — j 

‘In^irdthi «|uc**tion Wlmtmi) he prm il unde r particul incite *? . 

min) wnter** tr« it a pirtof the Law of I \ni< nn ) »* In longing P*dU V t i 
subject of pie iding nndpirth to < uh of tin ehfhreut bronchi * into ' valC " 
nih*t mtn c L iw m ij he di\ ale d 

Again I Imu de dt \cr) dioitlj with the whole *ubji<t of pn n,n, Jc'| 1 . 
re a on is tint the > nl o npjtnr to ine to belong to difh rent brtnehe otc 
tantuc Liu anel to be unintelligible e \cept in eonin rtion with them j 1 . f 
instance the picsumption that cm r) one know* tin hw The roil moaning of J. 
t J int 3 1 u^ in , R S CII! ' r ^) ignonmo of the 1 iw i* not tn! on a* an excuse f | 

u I his rule c innot lie properly appreei ite <1 if it i* tn ited n*n p irt of “ K ** 

LmUuicc It belong*, to the Criminal Liw In the * tmo wa> numerous pre , 
as to rights of propert) (in p irticul ir e l oment- and inron.on il he nshtimont 
not to the. Law of Euelinct but to the Liw of Iu d Proport) The on!) P* 1 , J, 
tions which in nn opinion ought to find n phiot tit the. I iw of Eaidcncc , m v , 
which relate to f ict* more h a* fact** ami apirt from the p irticuhr ri 0 nh u 
the) constitute Thu* the rule tint n man not he ml of for a on V* 
presumed to be dead, might Ik? cquall) ippbc iblo to a depute as to the v ( 
i a tnarrnge an notion of ejectment In n re\or=ioncr ngain e t a T 

] n aittci lie the iclmi**sihilit) of i dechrition ngun*t interest, am of 

other subject* nftci careful consideration I hue put a few pro umPt'O" r 
, „ in ^ »{*> a chapte r on the subject, and hau jiassed o\ir the re t as he 
to diflerent branches of the Sub^tantne Law ( rtllkn( t 

Tl , A ^r CtlC< I n P n np ! >c ' 1rs to me to differ in kind from the Law of y 
i.* _f~ s hich point out the manner m which the attendance of witnc ^ 
t ' K ] ei } cc, ‘' to be taken on commission do]io*ittons ari 
admm,S C l l “ ul , fonv 1 lr ‘ lecl to the proper ofliccrs mterrog itoncs « rL ^ t J, t 
T CtC h ?' e J>ttlcto do with the general principles which 
Godls^ ° f of Their proper place would be fcjV 

mo r.mlS,™, n f J ,, tr,min '' 1 Pr “ wl '"-<' I k* however not.cetl a few 
mostmportant of the c lmttcis f 0 

cortnii Tv> , rt l ,!.! r | r< mdr iT lr '?'l ll ' s ^ 1 in is* of provision* a* to the Pte° ]Vl 
™oimsl oth™S r '' Ul i l,er ‘I 10 1,1 111 of Pubhc Document*, Mr Ta'I^.f ] 
S fcirUfiocls if’ ,U ' or most ° f ‘be Sf, tutor) provisions 

On So 0r ,r , fi<<1 c ”P ,C!i nhniss.blo in particular cases . 0 

other hrmchis of .i! 1 '.* 11 ' P om ts the distinction between the Law of Evnl nc p| 
e toprld ™,r ^ "’O" 1 J'fBoult to trace For instance, the %,1 

run into the Law of Ilvi'ln ' 11 "" t° J ho "'brrrctation of written instrument , ; | 
estoppels by ,h,l,„e ‘ lc nw . 1 , h ™ tried to draw the lino m the ", b , 
dml and b/matter , F wj, ■ , ' to PI ) i h m pais only to the exclusion of e t;[ c 
the law of wmim "|unh must he pleaded as such, and m KC'”,, 

to licar ihrvetlv on the ,m ? n ‘“ b> st iting those rules onlv which i ol 

explained 1^ Sal ^ScuS ' lhtthlr a < l «n>meut can bo si.prlen.mW 
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UELEVANCa OK KACIh 


CHAPTER I 


PUT LI MIN AH Y 

C} . , 1 Tins Act nm Ik.* c-illtil the Iiulun 

Sl " ,rt J&Hknct Act, 1872 

It extends to the whole of British Indn, m<l ipplus to ill 
j judiu d proceedings m m in. fore my Couit, 

including Court s-m 11 ti il, (otheithmCouits- 
nurtid con\ened iimlti the Aimy Act)* (oi the Anforec Act)+ 
hut not to nflidmts presented to «m\ Comt oi oflicu, not to pro- 
ceedings lxifore in aihitmtoi , 

Commencement of Ait . i™! >t slt t« come into fold on the fi.-t 
dij of Septembu, 18c 2 


Comimnccmtnt of Act 


[ The law of Evidence— lex fori. “The 1 m of (aide nee is the lex fori which 
goaerns the Courts "Win them avitnc ” i*« compitent or not w hither urhm 
, evidence proaes a certain fiet or not tint h to he determined hj the line of the 
c ountrj where the question arise ”, aelu re the n iiuhIj h sought to In enforced, mnl 
the Court sit” to enforce it” In Lord llrouqham m hum a \\ Intcliaicn and 
lurncxi Junction Lailuni; Comtmni / S H I# G 1 at p 19 IlmnbjH <f Co a 
( Talit! or Diildlcrt/, (1691) A C 203 It would seem honour "hen caiduue m 
, t then m one country in aid of a ”uit or action < l~eu hen either on ordinnrj 
commission or aattli the a- istnucc of the locil Court'- tint the proa uhng law 
mu”t Ik. the law of tho country "lien the suit i” ictuillj pending for vlu<h Mu 
, cudcnco is taken as liemg tin true forum ^ee per Corf bum C I m Dewittn v 
I eh, 10 L T R 123 — Foote’s Prnalc International Law p J JO, hulHollii 
i jjj*' l^^ion of Woodroffe J in In the matter of Iludolph Stallman, 19 C 1(»3« l r » 

, C W N 1033 it p 10C 3 citcel under the head the Act ts not a Complete Code under 
t section 2 infra 

' Extent and application of the Act Act I of 1872 has bee n die hind in forn 
iono P ^r»? urn1 ' 1 * EPnemlb (except the Shan State”) h> the Burma Jjtn An 
■ (XIII of 1899)— 'co the Fir«t Scheelule Burma Owb j;j the J j,jj 

IJi trict of Araknn by the Anhan Hill District Laws Regulation. |s7f fa 
* tPi^ e® ^ _ nn( l 1 of 191G S2 in British Baluchi ton by 1 } / Jinti h 
Bduchntan Daws Regulation 1890 (I of 1890) S 3 and V<y J f *> f 0 . 1 * 1 ? 

J /TIT n ft f iff§>i nthal V 5 J hc , S 7« hnl hniln IVaiU,,!,, 

lina/TTT 72 i ^amended h y tIlc SanthnI Pargannn Tu»fir/ sn * Lew* ltnni\ ition 

I * Inserted by Act XVIII of 1919 

T Inserted by s 2 of the Repcalm^ 


30 


i III INDIAN EV1DFNGL A Cl 


S 1 S3, ind in tin (Inn IIill'* ns it/, mis IIill Inins, Jjj tlxr* Clnn Hd]* R ,f 

lion IS00 (V of ls9G) S 5 d-o (h> notilu ition limit rS I (•{) of the* tn 
1 (1 Districts Ad 1M71 (11 of IV? I) in the following ^cheeluhd lMi 
linmlv, tin Di trnt of lit/ uili u,li I/durdiga (now the Rniulu Pitnci* 
C lion tt x G vi tic WW Pt Ip 11) mil Minhhum mid Pnrgatn JMiubhum 
t!u Kolhm in flic I)i tint of Ringhbhum— see Gi/etfc of India, 1^1 * 
p r >0 1 (tins I oh xi cl i„ i or Ruiclu District imhulod nt this time the 1 ' 
District «sipiiiti<l m 1S91) mid the Jiim of the Proxmo of A&ri i ’ 
Pt I p 3(13 Ginjxm uni Vc/ag ip it ini—Ptc Ga/ctic of Indio, lb) * 
P 7311 and under s„ 3 „ul 0 f the s T , m Act it h»s ken ilcchrei m ■ 
111 the Pnc. 111 x of 3 r m pur — s re Gn/itte of India 1&99, pt II. P 
poxvis of 1 Loc il Gove lnment mid those of 11 Ili^h C ourt were at the sun , 
confuted on the Agent Governor Gener d, Gentril India for the purpose 
Ait — tide Gov irnmcnt rdition, 1021, p 0 

British India For definition of “Butrdi Indi 1 ” tide section 3 Cl ( 
tlie Gene 111 finises Act (X of 1S97) 1 he following places nrc ■ within 

Ind \ — Aden Lice ldive Isluuls (Oncen \ Chain Aoi/a 13 31 
mm and Niiolm I-liniD (Iinenm v Ii Ji A G 1 Ba>/ to, J 
Mind of Peiim {Queen v Mftnqnl Tie! < hand 10 11 25b) and A) 

M invar 1 (frircam v Boinbnu Baioda and Cent ml Ituhn Hathiajl y i J 
OB 214) The Nativi Rtitis nml frilmtuv Malnls nre not within 
In dn 1 tdc Emp \ llnjlinnaihiao r > Bom L R S73, Mohammad v 
25 C 20 P G Quern v AMul Isiltf 10 B l^G, rmpics sv 
Bichiti unand v Bhurjbut, 1G C GG7, Empress v Chnnnnhl, 37 B lo- 
Application of the Evidence Act in places outside British Bi^a. . 
ploto list of pi ites into which the Indi m rvjdence Act (I of lb7J| 
dccl ire d to bw in force, is given in the Appendix The FvidonccUni 
Gcvlon is mcrelj t 1 c application to Civ Ion of the Indian X-vwnj 
I oiasapillai Gobi icl v riintamb / 52 I A 372 = A I R 1925 P C 

Judicial proceedings “A n, enquiry n mdiciol if the object 

det u mme a jur d rclxtio n hefweenone person "il uPmotlicPbr a grpji U^y* 
betwe ec TTiim unci hutZliUCX-d 
v itlT mirsucIxUui.ohicct in view is not, icimjrTudicinllj Queen ^ U . 
Julja 12 B 3G Alerandar John Foibes v AmirfTiIissa Begum 10 M 
According to «ec tion 4 (m) of the Cninmal Procedure Code tf -judl<adj22h‘i; 
intludts anv procceding.m the com sc of v\ Inch t v idcnec it» OCJj lih— W- 
itli A proceeding under s 318 of the CrfiniiTil"Trocielnre 
1SG1" w is hclel to bo 1 judicnl proceeding Bapuji v Magistrate 1 
H> II C A C T 133 , 1 

I ho proceedings under Chapter XXXV f of the Code of Ciinnnu 
dure 1^9b are iiulieial m thur nature and must not be conducted » 
wcu merclj mintslciial matteis The notes of evidence, therefore mu * , 
inadequate and vxguc and the ortler record eel must be baeu° n . , 
undines of fict I ninth \ Bam Dial 5 A 224= A V N 18S2 220 a 
ti ite s Older under Gh XX of the Criminal Procedure Code is n judicial prw- 
Ganpntrao, Rat Un Or C 59 (TB) Jin execution proceedin-Jl^ 
pn^oeding Khondlm v Panehloun 12 ^ * v . 

V, rt L e^ 21 > ^Bahadur V EiadatuVn 37 C G42 (FB) 

6A<o Said Orpin * 10 NL R 177 Cham an v Cioun 1 P R 
v J m pci or 10C TV N 55 DaUnne\uat \ Handi Chandra 10 G 1 . 
An enqiurj in which evidence is legally tal en is for the purposes ot 
me uded in the term ‘’judienl proceeding Queen Emm css \ fnljfl, 

,1!^ I^isktm-o hxs authorised tlio formation of a judgment 
S"‘? r ,l10 "'‘WioWino: of i ecrtific ilo on tint juilpment, tlio ml « 

I":!;: w4 T"3r r " ,e L R 0 Q B - li8, ‘■ oo 0 

> Mun-tnta into the troth of tfZ 

(m.1110 '"* ,k i ol 1 r,u '' 1 tontunul m n pamon Jin. enttd t" V 

V Vi procieelm. a„7, 29 A 

\ W S 190, 193*2 A. L J 


717 = 2 Cr L J 454. 


Kuna Y htl fittl»< 
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to be applied to a paiticular proceeding Ucfoic a Court to deternime whethei it g J 
' i*> or is not n judicial proceeding “for the purposes of a 47G, is, whctlm, m 
the course of tint proceeding, the Jaidge has power leg ill j to tal c indent o 
? on oath, not whether he has actually taken such cndenco C ham an \ (mnn 
i 1 P R 1010 Cr = 1G1 P L R 1910 = 5 hid Gas 257 = 11 Cr L J 90 


4 is an enquirj b> a Magistr itc btfoic issuing m ordu under *-tction 144 of the 
J Criminal Procedure Code Queen Emjne&s v Ttmnaiasmha, 19 M Is JJje_ 
{ proceed ( u auiL^a^Cour t _hold i n g a nrehmmarv enquiry under s 470_pf Grimf 
i ’ naT'Procodnri^ Code is a judicial proceeding Abdulin v Empet oi , ~>1 C 52 

An cnquiry“uhdei'^-'B of" the Rcfonnitorj School*, Act is i judienl 
proceeding Queen Empress \ Manaji 14 B 3S1 **tc also Queen v Manaji 
t Rat Un Cr C 491 An enquuy on an application under •« 100 Cr Pio 
\ Code to issue a scirch warnnt is n judicial enquiry 34 P R 1910 = % Ind 
r C\s 171 A moc ceding in. whic h t he stitcmtnt„o l n witness i^-rctoukd 
,, under ■*» l(U^fri ^'"Coil£ !rrajudrenMfrfo r ccciling Empnvr a T i slut ana th, 

' 8 Bom L R 589 Crohn \ ^nilal^b-Lr~R'~lli InvcstigUion piocLeding 
i under s 202 of the Criminal Procedure Code is a judicial proceeding hanrhan 
v Earn hi shun, 30 C 72 Enquirj bj a Registrar of the Pusidoncj Sm ill 
- Cuiscs Court, is to the propei service of summons is i juilicnl pi oca ding Lai 
chand v rural nath, 18 C \V N 1328 A proceeding under section 23 j of 
the Cintonmcnt Code 1S99 is i judicial proceeding Mangi llam \ King 
rmperor , OPR 1909 Cr=37 P L R 1910=11 Ci L T 17=1 Ind C is 
i 1 011=30 P W R 1909 Cr The Colle ctor hearing ob jections to a*-*-< -^ment 
i undoijlheJjjcome Tax Act i& a'RcVinTtr^Ctmi i r7rnd''liis procetflmg-Tnic judi 
r 9 UlIA proceedings' Limpet or 7! up V~Tx 190 > Cr=187 P L R 

190 >=3 Cr L J 128 The announcement of an o rder under s 1Q7 _q£— the 
a Criminal .Procedure.. Code isjT~ ^a g e CuU0^P^ 4e * d-prfK-wOiiip. Queen Empires 
v '~&aluj Ham, IS P~IT'lb97 Cr~ A magistrate making an uiquirj hi foil 
tj, issue of an order under s 114, is acting m a stage of a judicial proceed 
y ,n ", Queen Empress \ Ton hat a sin ha Chari, 19 M 1S=2 Weir 591 = 5 
V “I L T 219 An investigation !>j the police under *» 1G1 Cr Pro Coda is u 
b 4 “tago of a judicial proceeding, A qa Po Ke v Queen Empiess, U B R (1397 
[l* 1901) Vol 3 31 An Older made under s 202 of the Bengal Municipal Alt 
r> w a judicial proceeding the hahadittp Mumoipahty v Puma Chandra 27 


q. Judicial Proceedings— what are not ^11 cnqnnv about matters of fut 
where the n is no di-cr e tion to __Ue_p\erei**cdiand no jud^im nt to lielorniiiUJiut 
jl M>naeUntig is to lie dom^n-Ta cer t ain tvnirasJT 'iTiilv, i s not a Jiidicnl hut , an , 
i i administrative i nquirj "TJuc'cn \ 2V«r,L R G Q B TTS , mv il»o T7/7 utt/a v 


■ d iuki ii ojiid^iiiTTi 
Tas'TrTnlv, is noi 
TTGl^nriTTr 


,1 Qniiqnip/a 15 51 US (1 1?) Quern I mpicss v fnlja 12 IJ 30, Jt v (tholnni 
f Lmail 1 A 1 (13) Uejtandar v Imo muussa 10 M I A 310 \n itiquirj 


j) h> a Gal lector under the Land Acquisition Act is not n judm al jmxu*tlm„ 
j • rn ' The Seerclai i) of Llnic 30 C 3b Ditrga J)as v Queen Tnpic ss 27 ( 

,4 .Pnganrv by District 5fia»i^lra_ti into a irnne talk god idioiit to Ik* inmnntt if 


,< .l junnry hy District Mn n i^lr ajt into a t rime talk god nlmiit to Ik* inmmit t j<L 

4 lajudiciil ( iMiinrv Chaitthasiurjli \ Mohan ^itu/lt PC 1 T Isf =-H I bun 

j u K <fh (1*0 = 30 B 52 5=1 M L T 30! A department il enquirj undt r 
I *-1X11011 197 of thf Barnb ij Land Rm nine GwU h not a judnul proceeding hi 
1 ) < '“da Istj 22 B Olli An nrdir p i- <sl hj n hr^t ill iMgi tmt< midi r s«i turns 

B 520 of theCriimnid Proeishm GxU 1S72 was hi Id not to In n ju<1k nl jirmsvd 
:,{ j' 1 '* fufnnice \o 02 of 1V77, Rat. Un Cr G 129 A M i„i tmli i innot Ik mm! 
t j lh n °hng judii mllj m din'ctmg a irch to hi mule without nnv jmnissling 
j u ' 1 } n *' ni titutisl lu fon him which hi would Ik t tilt si on to dclirinim judi 

p h <hrlr\ lirojen, Ira h, shore >b ( 19-H C ^ ^ J5S-9 ( L T 


■ I '•ix lion 1 97 of tin Batnb ij Lind R< v nine GkU h not a jiidmd pnvisKh 
J (hula Jsil 22 B 95(i An onhr p i- isl hj il hr^t 1 1 1 Algi tniti undo 
C »18 520 of the Criminal Proeedtm GxU 1372 was hi Id not to Ik u ju<1k nl 


I T $07 = 2 Ind Cl'* 1 »(» It «-* doubtful whitlur tin [iron -ding 
micr Uk U-atid Ri*gistralinn Ait n a judtci il jmxssxhng Him Xand < hUn \ 

I 9 C \\ N 1>7 

Court lor ddmttion of the tenn ule S. 3 tv fra 
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THE INDIAN EVIDENCE ACT 


S I Courts Martial This Act \pplics to N itiac Courts Marital {Ud ilt 
V of 1S60) It is also applicable to proceedings before tlie Indian Vinni 
Courts (\idc ^ G8 of Act \IV of 1887) Court-martial under the Army o 
An 1 ora Act must ulopt the same rules of ea idcncc a® those followd t* 
tin Courts of nidmux ]ni l'diction m England , nnd therefore no vutce 
before i Corn t mu till tin bi compelled to an suer any que-tion or pro'w* 
my docn noil which hi could not be lcquircd to answer or pioduce in ‘■iniBi 
proceeding m i (iiimnil Court (Pouell p 28) This is nn exception to l» 
gmirul rule that tin hr Jon eh tirmincs the law of exideuce (HWtf / ^ 
Affidavits Older \IX of the Cud Piocc dure Code lay s down the run s a. 
regards afliduits under iuli 1 of this Ordei discretionary powers ire v>*hiu 
the Court (i) tooidu \ny pirticulir fact or facts to he pro\cd hy fiffitmi 
(n) to illow th« ifhdaut of in\ witness to be lcul it a hearing or tri« < 
such condition as it mu think reasonable, a\ iih this provi o, that wmn M 
oppositi p irt\ bond foie desires to cro-s examine a witness, and the witn'j' 
( ^ “I piodiucd such witness’s cMdonce shill not bo allowed to be girtn r 
athdaxit lht fn tof tin se power-, which can lie exercised by the Court, 
agun-t tin wishes of both partie- can bo advantageously employed to 
manifest <nm r of expense m proof of formal matter® I he ^ , 
whuh, -ubud to tin pro\iso can be cxeici-cd by the Court at the msiance w 
one pwty hut agun t tin wish of the other, enables, in proper ca- 4 -^ v 
iMdciuc of an absent witness to be brought before the Court without u 
ixpuwu mte rpo-ition of a commissioner or exumner I’ou ell p hpxA 
ulMi wit is orilin mly not c\ idcncc, unit ss the p ut> «c, king to u g e tCc oinpu^-d- 

thi icquiuments of order XIX Knshnn \ ~Madhcu(i GrTmTC^- ? oti W 
Hu opposite p \rty desires to cros-* examine a witness who can be prow ,1 
nlndaut < an not be riad at the tunl if the cross cxamminp party object*. D< 

' jr0Cl 1 ^h ^ ^ An affidavit onre filed cannot be withdrawn to 
purpoK of presenting the deponent being cio®s examined thereon In k | 
m etc 21 Ch D G12 This mle i- apnlicablc to a foreigner resident «» « 
jur sdiition mdmp an affidiuit Stiausi v Goldvhmuh (1892) 8 T 
2d0 IhcPa,n,an,{\$M) 13 F D 1G But the Court has a dt crction » a* 
t order the attendance of a witne=* for cro-s-cxamm ition L a f 11 N i, rt 
, N dW) 203, SUctuss % Goldschmidt (1802) 8 T E * ^ 
V , 1 . 1 1 VV? po ' wl)l ° to cross-examine the deponent the Court may wt JjJ® p 
“S ' Shca \brccn, USCG) 2 T L R 538 It is essential where erid^* 
fliurwn*' 8 . 1 * 1 , 011 cw is taken by the solicitors and others ov r 

, T T" ° , i\ tlmt , lllf 1 ^ulauts shall represent the real facts 
, relied upon, i, dr the remarks of JJtc J m Rnmmcn* vj 

222 f A" Mfidn.t of information nnd belief not 


mt!rtmnLi nf0rmi r 0n . mt \ hol,cf «■ inadmissible m evidence, whiter en 
7 -i J fi “' 1 applic ition Re, J L \ounq Manufacturing Co V 3" 


2 Cli 753 C A 

‘-s licdul°, C Arbitrator As to proceedings before arbitrator 

! . ?.L° f th ,° procedure Code .The Indian Lxidcncc Act 

1 "Z^: rr ' r ft, r nrml , '~ T0,fl on the pound that the ^ ^ 

J,2£l m i'*3 11 J’ her written by n party s ittornoy and 
J r,id ( n r ..'V" 1 " 1111101 ' to toll,lrnl tin.' aw ml wio refuel 1>> , ;i1 i 

laiimnarh inn mt V« 1 ' "f 011 , * )ir ' £™lm] that the ikfunlnnl ij' \|, ! 
SSuiT‘ ,I, " 1 ,| In ll,c Court of Appral Barth, C 3 ( Sl ‘\f 
IUU S “ "r n( - juilsinrnt olwmnl Tliui n’KP'" 1 m -‘ 

o m l rto-fourtWow l,a, l«.l -0 •"”* J. 

1 1 IN a 1,», r ' s ", : ' ; ln oapropar limit for Ilio ill fi wli"‘‘ 1 

m tin cotir-i of in " l 1 ^* written mthout prejudice, and -i* 

’"Iju till, ill of t) M pirmti ‘° n . Ktwr °r n ,Jlf ntt0rr! e3soii both sides for «" n y ’’ 
...i - ’ Pl . ui,,,n * »»» CmumnnicnhoRs f-uch is thc-c 


in idtnts ildi m e\i.l. ... . ti ^"“pnnncniions men is 11117 *" t r . r 
4s>n\(in< m- an l lb. nib «n <5 < xtl , ],| , -l on grounds of Jj „y>n ^ 

nrtiilrU ir« xv* iiisin "hith ixcIioIim them »s ns liindmir » ^ p 

Toy! **0111,1), t.mlmga 1 of the 1 

,th f ,u U(m „ 7 r y , nn(J ,),£ fll}l l JOn ties cit'xl tn fr 
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One is onlj surprised that a role, so well known amongst professional men should S I 
have been transgressed, in this inst nice bv the defend int s, attorney & 

AftT ill, the utmost th it can b( sudis, that the arbitntor made a mistake in 
receiving and using as evidence a document which, according to Iiw, ought not 
to hive been received It is not suggested that he knew he was doing wrong 
nor does it e\ en appear that the plainttii s advist rs, who were present, objected to 
the letter being reccued, upon the ground th it it was written udhout prejudice * 

Tliej objected upon a ditteicnt ground Under these circumstances we think 
there wa3 no sufheient reason to justify the leirned Judge m refusing to confirm 
the award His decision will theiefoic be reversed and our oider will be, that 
judgment be guen in accorel nice with the aw ml m the usual w 1 } ’ The same 
Mew was taken In Dirndl L 7 in Enoch and ZaretJ i/, In re, 79 L J K B 3b3 nt 
p 3G7 = (1910) 1 K. B 327 where he observed “Where a cas* is refured to two 
arbitrators and an umpire, I think it is well understood that the arbitrators net 
ns counsels who tr} and settle a case without going into Court, but the uiiijmc or 
a single arbitritor occupies i judici il position and exercises judicial powers and, 
is bound, as far as practicable to follow legal roles ’ 

So where the arbitrator allows to bo gnen and acts upon, e\ ideiice which is 
ab olutelj inadmissible and goes to the \er> root of the question before him the 
award naaj bo set aside, notwithstanding the parties maj hn\e agreed thithe 
should not be bound by the strict rules of ev idence Wal ford Baler tt Co v 
Maefie <C Sons (1915) SlL IKB 2221 

In in re, Keighley Maxsled d Co (1893) 1 Q.B 40") Lord Esher « ud “The 
parties have agreed to go before an umpire, who is not bound bv the strict rules 
of evidence enforced in a Court, and to be bound b> his decision, and in ni} 
judgment the Court ought not to fetter the arbitrator or the parties b> its ow n 
rules of ev idence but should consider whether something has been discovered 
since the award which the arbitrator might think material and which might alter 
his decision ” 

This rule is of course contrarj to the dicision laid down by Chief Baron 
Alexander in Allorneq General \ Davison, 4 Mcle A Y ICO 1GG where 
he observed “ But I have nlread} understood, that arbitrators are bound by the 
same rules of ev idence as the Courts of law' But in Indiinn award of the 
arbitrators cannot be «ct aside on the ground that the} have not acted m strict 
compliance with the rules of evidence Sappu v Gounda Charym , 11 M 8> (87) 

The view expressed by Lord Esher in In re Keighley Maxstcd d Co , ubi siipi a 
is ccnrcelj in accord with the decision of the House of Lords m the case of East 
A lies/ India Dock v lurk and Randall, 12 App Ca« 738 57 L J Q. B 295 

If m intending to decide nghtl} , an arbitrator come to n wrong decision ns 
to the competenc} of a witness the admissibility of document ir} or oral te^ti 
mon}, or the rdevancj nnd propriety of allowing proof of particular facts it is 
now settled law, that the Court w ill not rev lew his deu>ion, or set aside an aw ird 
for the mistake llagar \ Biker 14 M iUV 9, Irmstrong \ Marshall 4 Dowl 
r >93. Pern man \ Steqgal, 9 Bing G79, If ihon v King, 2 C A M G89, 
Campbell \ Tucloic 1 Price 31 But an award maj b( «et aside when an nrbi 
trator refuses to hear ev ulence on a matter referred to arbitration Samvel ^ 

Cooper 2 A A E 753 , Brophy \ Holmes 2 Moll 1 , Raqhubar \ Mama Koor, 

12 C L. R 5G1 P 5GG .An ira lrtl nnnot he e ot i«idc b} reoeivmgJjJ thearbi « 
tnitor oLevuleuco_of collateral matter Eadcrn Counties Rad Co v Robertson 
I D A L 493 x *Aiq^arhlt ra ttir ought not. t oAiai r-Or receive cvidoncc^from one 
sylemi-tha-ab-ente oFthe other If he does «o he mu t give the other sale an 
opportunity to mcet"1us opponent's case Cursctji v Croicder, 18 B 299 (311) 

It is the du t} of the arbitrator in hearing ev idence to act aeconhng to the terms 
of the agreement an pursuance of winch the dispute is placed before him Krishna 
\ liuhja 2 B L R Ap 25 Where an arbitrator has taken no ev ulence uj>on 
inatUrs referred to for arbitration and has not allowed a jaarty an opportund} 

« l‘, ro \L n S hw contention, he is guilt} of misconduct. Deoki v Lajkunmr , 

A \\ N 1889 121 
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THE IMjIaK I.VilJl.Kcn ACT 


Rciinlofoincimriif* 2 On iml from tint <hj flip following 
I n\s sh ill be repelled — 

(1) ill nil* of evidence not contained m any Statute, Actor 

■Rcgubition m foice in any pirt of Butish India, 

( 2 ) all Mich mles Irws md icgiil itions as lme icqmred the 

hn<e of 1 n\ undei the 23 th section of the Indnn 
(\/uncils Act, 1801,0 m so fn as they relate to an; 
mittei heicin pioudcd foi , and 
( 1 ) the enactments mentioned in the schedule hereto to tfo 
extent specified in the tlmd column of the squ 
schedule 

But nothing he i tin contained shall be deemed to aflect an) 
provision of inv Statute, Act oi Regulation in foice in any pirto 
iiiitish irdn and not hcuhy expiessly lcpcaled 
mf nf S®™,? £? enactments JVlieic an Act is repealed, and the repelling enicl 
contmn I i 2 nothtr » " ,llc h minifies no intention that the fir t M 
m , « i . co,n 1 n,on Ia " n,1 ° that the rtped of the second Ac 

of the rS.c nt’ E? WI S edl H, t00 ^ vl,Uo > tt " d not from the pi » 

£ a jv ]l naucll r S' W citing 2 Inst CSC, 1 Inst. 32a, 

Uopuood 10 13 AC 39, Tattle v Grvmcf 
IQ B itmV.q' J Ch 321 . Ktmp\ I laddinghamAtM 
iq, a o ,t 8 But this rule dot^ not apply to repelling Acts pa 4 - cu ‘” f 
Repealing ActAiO*^, 5if e ^ n Bepe ding Act, or the repealing portion of i 

thereof ^l^Veir 7fif ^ Ar e V°V' 0 A thcorisnnl Act or the re P e lle< ’ po f t i 
InthenhsLlS 781 M H C A PP 8 see St it 52 A 53 Viet eta*!* 

, P sen , ieof i con tr in intention in i now Act the rencol of an old Ad 
came mtoforcc ^Muh a jf ect r n,i y proceedings commenced before the neff Ac 
ow A^li V ? Af«/ und v Lndu, 3 Bom L R 584 In Indn. the rule ot 

1 i teS * on , a <llLtum >a Tool ei v Small, IRE 212 tu that a niortgW* 1 

2 (1) of 'the^EviderSp^A 11 ^ t'tle of his mortgagor does not apply, iml sectl °” 

tanud in a n A ^ Ct icpeals nil rules of evidence which ‘ueio] 

m Bnt " h mn * ur J/ 

.mphern™ b u J „r? , rt„ t!0 .“ not to bo eoneukiul O' ape*'! bj 

Stitut* bo* plain mil repu £ , . , ' ait -J between the new prOM-ion and i f° r ' 
u.2 Ik <*“*» CM 32 One St** 
With It but the incons^temt C ‘" equont , St ^«te nece-uilj inconsi ttn 
full extent obeyed Ell ^ lt th lt tlie > <*™not both be to > « < « 

903 = 11 Ci L 7 54S p^TV lil ' ll ' iankar ’ 12 Bom L R 750 = 7 Iml £ 

In so inconsistent with nr ** repta ^ 10 prou ions of the latter Act u 
< mnot -f md together * Co Li« P ?fo , to S°^ e of an e,TrI,er Act t,nt l K/i 
tit'/ (1802) 1 Q B fill U J/ 2 M'UTourhH 88 Ties t Ham 

G II Jl Co (1885)9 OK n v ^ Don ell GHL Cm 142 B>o 

\ Constantine (1801) G Ves 100^ ? S,,HS ' Douglita 3 Vos 213, Comtiv 


- — lluo v an, 

Constantine (1801) G Ves 100 

n,c„to5 e ^a,,“nt, a br P 1 I ™ C0 ? e , /Tile Indian Evidence Act net " f'f. 
d* net other tln u those » 1U TJ° l, dd° r 5 enactment rept ding nil rule* of . 
6 oral hmtr \ lahldhan l^ ^ 1C 4i st T pa , rt of this action Collcc ?Ji 
nib s of < \idcnte not contamea ,i„ 3 c* Tho Infll ' in Evidence Act Ins repeahd 
7 I A G3=»5 C 7 jj «uySotute or Regul ition LaUnaj 
of nil} hind of tudencc not t iT ,,s t 'P ct,on in effect prohibits the emi>I 0 ' 1 } 1 , . 
■«.!■/ ,n Act *df ''a «■* 


* 31 A 23 Viet, c 07 
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“The E\ ulence Act docs not contain the whole Hw of ev idencc governing this 
country Section 2 of the Act s x\ c* rules of ev ulence contained in an) Stitutn, 
Act or Regulation m force The Hw of evidence io contained in the Evidence Act 
nn d in other Acts, uul Statutes which make specific provision on matteis of 
evidence One of such Statutes the English Extradition Act which as npplt 
cable to this conntrj, is a> much part of the lex fori ns the Evidence Act” Pot 
irooclroflc J in In the mattci of Rudolph Stallman, 39 C 105=15 C W N 
1053 at p 1005 In the same c vsp the learned Judge continued ‘Where evidence 
is taken in this countrj the evidence rcceivible must be governed b) the rules of 
procedure here m force It has however been argued that where evidence is 
received from abroad its admissibility depends on tho Hw under which it has been 
taken and that though the English cisis do not do il spccificallj with heir-iy 
evidence jet the 1 inguagi of tiie judgment is sufficiently comprehensive to warrant 
the statement tint ev ulence t iken ibroad, whatever be its n itme and however it 
maj have been taken must be admitted and that such a rule is necessary to give 
effect to the treat) obligations though the weight to be attached to the evidence is 
inturall) a matter for the consider ltion of the mv e-tig iting Court (See Pigott * 
Extradition pp 133, 139, 97, 93 nnd cases there citeil) The in ittcr i> one winch 
nnj on a future occasion require consideration but though disposed to v-sent to 
the argument of the Advocate General I desire to reserve a fin il decision on the 
point as such a decision is not necessary for this judgment” The Evidence Act 
I s , as it w is intended to he, i complete code of the law of Ev ulence for Briti h 
India Queen Empress \ Knrttc Chundcr Das 14 C 721 (728) 

The rule under Mahomedan L ivv prescribing 2 ) e irs ns the period of “ gestation ” 
is a rule of evidence within the meaning of this section When this is read with 
s 5 of the Punjab Law s Act, the result is that the Courts arc not bound by that 
rule under that Act TPhras v th Dal sh 7G P R 1891 , see ilso 1 P R 18S4 
It is not open to Court to appl> the principles of justice, equity nnd good con 
science inconsistent with the Act. Ulcer Jgngoo \ Chotc Sahib, b N L R 161 - 
8 Ind C is 1124 

The Evidence Act is a sep irate Statute dc ding with an important branch of 
Hw, and lS provisions are independent of the rules of procedure cont lined in the 
Criminal Procedure Code and must have full scopo unless it is clearly proved that 
thc> have been repealed or altered b> another Statute Rannun v Fmpcior, 7 
Lah 84-94 Ind Ca- 901=27 Cr L T 709 = 27 P L R 583- A I R 192G 
Lah 88 


Clause I All rules of Hindu ind Mahomed in Law relating to evidence 
are repealed b> clause (1) Mairo) v Abdul, 19 A L J 713 Yusuf Alt v 
Ayub Beg 11AL J 355 Dhondu v Gancsh 11 B 433 Ma^hat Ah v Budh 
Singh 7 A 297, Parameshar v Bishcshm, 1 A 53, AlladadKhan\ Ismail, 10 A. 
^89 This clause also repeals tho English common Hw on the subject of evidence 
Lelhraj \ Mahpal 7 I A 70 = 5 C 754 


Clause II Tins clause r< fers to various rules as to evidence i&sued by the 
Government in ‘Non Regulition” provinces previous to the India Council’s 
Act, 1861, 24 A 25 Viet c G7, which became Hw bv virtue of section 23 of that 
enactment In the Punjab for instance there was a special rule as to the produc 
tion of a da) book and ledger for proof of book debt" Other provisions of a 
like nature were in force in other “Non Regulation’ proa Cunningham 
p 77 


, Proviso There are v anous Statutes of the British Parliament nnd Acts of 
tho Indian Legislature which contain provisions rclituig to evidence Those 
statutes and Acts of Indi in Legislature which wore passed before the Indian 
i w 5 (f °f 1872) arc unaffected b) this Act In i c Rudolph Stallman 
t > v \Y IS 10j3 Let hraj Ktiar x Mahpal Singh 7 I A 70=5 C 731, Queen 
V ' Garlic Das 1 1 C 721 A complete i olloction of such Statutes and Acts 
re made m Whitd) Stokes Anglo Indian Codes Vol II pp $22 — 827 So in 
{57,1 30S-27Bom L K 231=A I K 1023 Bom. 231, it hi. Krn 

^ ct untb *** of the Evidence Act his no application to the Indian Divorce 


'1 III INDIAN J.VIPLNGL ACT 


3 Tii this Act thr following iiokIn .mil explosion'' nreueJ 

, , , in tilt following i-oiimh, unit"- a eontrin 

lntcrpr tntiun-rluu i . n r * 

mt(ntion «ippi irs fiom the context — 

“ * 'ourt ” nulnlis ill Judges ind Mngistntes and .ill pcr>on.«, 
. txupt uhitritois, ligdlv mthonzed to take 

i\i<kntc 

Interpretation clause ‘A definition is the most difficult of nil t!’ 1 ""' 
Tho- it for ^r< itir prob ibihtj of i forrut u«< of terms tlnn of it correct dinnmfn 
of th m flu definition then fort is tlmt bj u^o A correct u c ru*‘ *** 

definition an, bwntw the lux mil spoik plarnlj witlioutit Anri 

it is unmet*. ir> to define it is nl-o dangerous because mi incorrect dtiiniti 
will confound die conect u^t — aide S uhritor'S Juwnal To/ AA p SG9 

Subject to contrary intention in Context “A definition clause riot 4 not 
necessirit} m anj btitute, apph in nil po-i bit contexts in w Inch the won! 
be found then in If d< fined expression s nre used m n context uincn 

definition will not fit thin the words mnj be mterpri ted according 10 
moning” Pei I oid Justice Gcncial m S Iralhern \ Par /den, (1920) S C (1) J _ 
of Tust\ , soi also r da Begam \ Imamuddm, 2 A 71 (8G), JoUta x 1 
Dm S A 419 (42">) 


not meant to be exhau«ti\e It x fs/iit/os/t, 4 C 488 (193) So m i 1°“ L 
lur> the Court” does not exclude the jur> In such a ei«c it meins ami in 
both J ulgt and Tur> Ibid A Sub Registrar.^ a public officer, h'sTCi^T'rr 
are ^ judicial pro ceedings xritfrtrr''ftie meining oT section 228,~Pt ifd Code, ^ ft 
Court is l Uourfc xvartmT-the-TmTuiihg oTtlnT' ivord in TluTTx icfcncc-Atr 
Sadhaiec Lai 22 W P Cr 10=13B L R App 40 The Court meins ill P^" 
exce pt arhitj itor^ legally mthorized to tike evidence Atchaipfa x 
!KM-T3gTT47)=2 Si L J 64 (T B) So~thriIe~fimt.on of Court «PP J fK 
Rcgistrir holding an enquiry and tiking exidence under the Registration . 
p «i P rc J en1of a Chela, 10 M 154, butst e It \ P i 

J? i Tnl, a 12 B 36 (43), Attorney General v Moore, 3 Ex D 270 A ^j 
sunier appointed under order XXXI r 1-r 10 of Civil Procedure CofY 
8-< 03 jOS of Cnnnnil Procedure Code is a person legally cntitud 1 W , i 
evidence and as such he is a Court Atrhaipia v Gangaip/a 15JI 13 s ' 
The term Court includes all Magistrates Queen v Alagtr, 16 M 421 (422) ^ 

Includes Where in an interpretation clause it is «tited a term imJ' Y 
po and so, the meaning is that the term retuns its ordinary meaning/u 1 
clan c enlarges the meming of the term and mokes it mclude mathr* xvhicn “ ( 
7’r/ r> j n ?V im A ^ w T oul <l not include The official Asvqnte Bombay v J 
, R ^ 1924 S,nd 80, see also Bdas Singh y 
- dA L 1 84 j = b9 Ind Cas 630 

i definition of the uord ‘Judges is grven iA this Act.^ 

n P1 . Pdns thp P res,< hng officer of a Civil Court in ^conlan^S-j? 

? Ue , n in tl,e Gl "' Procedure Code--t^'2(Srff’« A 
n 7 SO dtfi f he ? ,n ^tion 19 of the Indian Penal Code Section ^ 
onlm.rl i^ n,tlon teim ‘Dtstnet Bulge' Ihe wonl ‘J«<We 

pi? » n «* norma! sense means a Judge of the High Court. Ehchn 
is"not a Court ‘ A District Judge aeting m the capacitj of a District R‘S 
not u Court Dina Bath a Bel Ran, 21 A L J 88 ^ 

r* „r^i a R S ^ Ta ^ e » No difinition of this term also is triven m the Act 
Mn ill C f ^ ^ j 897) lajs <l°wn the followng definition of 

r' e J 5 zeroising all or any of thc>Sg^ 

siua^tmte under the CckIo of Criminal Procedure for the Mme'-bcmg 



DEFINITION OF COURT 


3? 


Vide s 3(31) It is doubtful whether ft Village Magistrate in the Madr is Fresi 
dene) i*. or not a Mngi"trite w ithin the meaning of the General Clauses Act 
27 M 223=2 3Veir 203=14 M L J 74 A Magistrate a 5 * such is not a Court 
unless ho is noting in a judici il cap icitj Clarke v Bi ojrndi a Ktihoi c, 3G C 433 
The Court of ft Police Patel is not n Court under s 0 of the Criminal Procedure 
Code Quecn-Fmprcss v Hanna, Rnt Un Cr C 317 A Magistrate is not i 
Court while ho is passing nn order under > 141 of the Criminal Procedure Code 
Aalarajan \ Pangasuanu 44 M L J 328 


Judicial interpretation of “Court” in connection with other Acts The 
Collector is not i Court of Justice, under s 3 of the Majority Act bnjmohun 
Lafv Perl ash, 17 C 941 A Deputy Collectors Court is a Court of Ju-tici 
within the morning of s 237, Act VIII of 1839 Johun Gontc\ Barbara 10 W 
R 43 A tribunal of Commissioners appointed b) the Viceroj and Governor 
General of India in Council for enquiring into, and reporting upon the truth or 
otherwise of an imputation against tilt Pula of a Natuc Stair is not i Court In 
rc Maharaja Madhaia Singh, 32 C 1 = 311 A 239 = 8 C W N 841 A Registrar 
of the Prtsidencj Small Causes Court of Calcutta, who is entitled to deride tin 
question of service of summon®, and in doing so is entitled to recent evidence m or 
der to come to a finding on that matter is i Court Balrhancl \ Tnral nath 18 C \V N 
1323=lGCr L J 131 There is n difference of opinion as regirds whether a 
registering officer is a Court or not In Queen \ Pamlal 1 3 A 141, ho w is held 
not to be a Court In Queen Emprcs* v Ttilja 12 B 36, the enquiry contemplated 
bj sections 73, 73 of the Registration Act (III of 1877) appears to have been 
regarded as administrative and a reference is made to the ca«c of the Queen \ 
Prince, L R G, Q B 418 But a Full Bench of the Madras High Court in the ca«e 
of Atchama v Gangaipja, l r » M 13S held it otherwise In delnering his 
judgment Collin* C J observed at p 145 “It is therefore char to my nnnd 
that the Registrar exercises more than more administrative functions— m the 
examination of witnesses he is bound to observe the rules of evidence, and he is 
to consider the weight and credibility of the evidence and form hi-, own conclu 
“ions The learned Judges in Queen Fmjncss v Tulja, 12 B 36 appealed to 
consider the Registrar’s functions purely administrative uid the fact appears to 
nave mainly influenced their judgment * Pte nho Venkata Chain In re 1C M 154, 
Amfo Nitth v T F Broun and others, 14 C 17G A District Registrar is not a 
Court within the meaning of «ectton 622 of the Code of Civil Pioccdure of 1882 
Manaiala v Qoundan, 30 M 32G Under the Land Acquisition Act the pro 
; coalings of the Collector re & irding the mcisurement ami valuation of the land and 
resulting in his nwanl aro administrative and not judicial E ra \ The Secretary 
, °f Stale, 1 C L J 227 = 32 C 603= 9 C \V N 454 affirming 3 C \V N 131, 
Durga Das v Queen, 27 C 820 , 6 ahlatin v Banka, 31 C W N 825 A 
Collector acting in appraisement proceeding under ®s GO and 70 is a Court Paghu 
ban? v hokil, 17 C 872 So ilso a Certificate officer holding an enquiry under s 0 
oo ® en S a ^ Public Demands Recover} Act (Ben Act I 1395) Sunder v Sital 
| 28 C 217 but see Jkaru Lai v Mohant 2 Pit 237 feimilirly a Deputy Collector 
' ’ s a Court, when he is holding an enquiry under the Bengal Land Regi trition 
i Tin r ^ lsteri »e the name of a person Jlanga Singh \ I far a Khud, 47 Ind Cus 
a ^° Cuccn Empress v Munda, 24 M 121 A tribunal constituted under 
f *he Calcutta Improvement Act (V of 1911) is also a Court Mmdo Lai v Khetra 
nahan 43 C 583 So also is an Income T ix Collector Nataraja v Emperor, 30 
1 I, re Funam Chand 38 B 642 A District Judge is a Court wlnlo hi 

i, uctirimnes election disputes under s 22 of the Bomba} District Municipalities 
I Acf .(® 0m Act III of 1901) In te hanehand, 37 Bom 865 

e ^-A commissioniauan pointecl 4ti.tahc down evidenc e. of a witnesses not a Court 
i AIEK Fnu/rrorfTlE W jOTOT^Neither anairTjitr itor appointed b} t 

jj I7j^[ j a j^70 fc 37 (da Mai y Chxranjt, 3P R 1914 Puttiah \ Vccra Sami, 

p_. A s r^rinls the moaning of the word “Court’ in s 195 of the Criminal 
1 17 ? “^. « tl,Je Ponhai/alal v Bhaguan Das 48 A G3, Bilas v Emperor, 
V C 585 934 ’ Qahtaun ' Banin 31 C M N 823, Nunda v Klteha, 45 
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I* ut “Kiel” mt ms quel include *» — 

(I) niy tliin" st itc of things oi ul.ition of tilings c \\y^ 

1m »>£ punned by the «.cn**cs , 

(J) iny imnti! condition of is Inch any person is coiMioib 


lUusb ahons 

(u) II it »l»n an ceil un objects nmn^id m n ct rl un order in iw 
plu< isnfut 

\b) lint u in m lu ml or *> iw something is a fact 
(r) J hit a m in ‘•ml certain wouN is a fact t 

(d) 1 h it x ax in liolil-) a cert mi opinion, li is n cc rt un intention set in 
filth or friuduh ntlj, or mes x pirticular word in xpifj 1 
v iim , or i- or xmis it a specified tune con nous of x p\n l( - 
m n ltion it, u f ict 

(c) lint i m ui his a cirtam iiputntion, is a fact 
Facts, diflefent meanings of “I net” and its other form if 

f<nt Mind in I ngli-h L iw bool s for \anous tilings c q (a) for an act (m 
tli it compli Led uid operate e truiMction w Inch is brought lhout hj 
excelling i u rt un ort of writing, and so for the instrument iMl 

(fat turn) (c) As <I l ignatm^, wlnt exists m contnst with wlnt ‘ 5 nonw 
fullj cxi t~dr fat to is conti asjed with tie jure fd) And ‘■ogentrU*)*!'. 
citing thing- cunt , actions, conditions, ns happening, existing r(> / 

puce Tins last is the notion which concerns us now It i s ' V *J n 
cipre^cs (Jitfc Unman Understanding Booh IV C 1G * r 0 V 0 ," , l 
ot some p irticunr existence or ns it is usu dl> termed matter °* 
tund imcntil conception is tint of n thing as existing, or being true . 
limit d to whit is tangible or u-dde or in nny w n the object of ccn \ ( 

innsiblt mere thought-, intentions fancies of the mind, when 9 0 ?, C< L'„ I 
existing Oi being inu nrc conceded of ns fa, t* The question of uhetbef a 
be a fait or not is the question of uhether it is, or ichethcr it exists wnt 
true All inquiries into the truth the realm, the actuality of thing , ™ * 
nes mto the fact about them Nothing is a question of fact which i * 
■ft*™ °J th ^ o^stence, reality truth or something of the re term l* 

l ie Ticat Pi p 191 Ordinarily, a fact is something done or which i 

toras^, anact or deed or exent, an effect produced or i result 
thing regarded a- strictly true oi actually existent whether mnfceridorni 
realuj actuality Standard Dictionary These dictionary definition _ 
found support m seyeral Arnencm ca e- which adopt the ideisot gj 
?ml L ' 7 n e nn ^ nt i S m ? hshm<?nt with respect of it Vide Gates v W 
I, im2r 80 fi m { Lack ?! ' Vanda bilt 10 How Pr (N'i ) l&J * 
is something fixed unchangeable ’ Ilubcr y Gugqenhun, 89 Fed 59 q 

to Jogal meannig of The lega l meaning of the term 

TV_2Ertcd^lhTfigs' invisible jnere thoughts'" intentions fancie s _ ^ 

Thmirr orAing- tnu — ire "conceived . 

of n.l Z < T l 7 r ' m two edit, on-rtf 

hct m 11,1 follow, ng words ‘ I net mens (1)4 
d_by_the iotio*- (2) evm mental co 
For tfiisilifimtion helfis-KAn'J' S 
Sohalon Journal at rP."Z 
i not I id whosud the proper subject of afhrnntion nod iWc 

l.on n ,v ift. 1 tt'Ar ro 'r ,t, »"' 1ni1 -tmong othomtanbloreionrl' ‘"JJ, 
qu dm of i u r ,t m l< * negligence custom, ownership, the 'h 

phrii-olo y hcitl a,U qU ,? llt,cs ? f por-ons and things generall) 
pruiknec^ * s rt ajb applicable only to the nule^t f° n JL 0 \ 

- r himself thought no definition was ncce-^ary T 
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Cisms took cfleet in his third edition, and nil Inter one 1 - Stephen dropped an> 
attempt nt definition, and substituted m art 1, this. “ ‘I net includes the fact 
thatanj men Ini condition of which any person is conscious exists,’ and in Jus 
• ” preface to the third edition, after ‘-njing that he ‘ hnd been led to modifj the 
definition of fact bj an acute remark unde on this subject in the Solicitor’ 
Tourinl, ’ lie added that, ‘the real object of the definition was to show thitl 
' used the word ‘fact’ so as to include states of mind ” Thaw) Prc heat 
E i p 102 

A ‘fact” as tho teim is used m legal proceeding'- is on c\ent a thing done 
or said, an act or action which is the subject of testimonj I he condition or 
state of mind at a given time 13 a fict If any emotion is felt, as joj, grief, or 
auger, the feeling is afict If the ojicrations of the mind produce an eflcet as 
knowledge, skill, intention, this effect on the mind is a f ict When the men til 
process is, led up to and produce a desire or intention to do a cutun thing 
such state of mind is afict Wilfulncss is i desire or intention to produce a 
1 certain result, hence wilfulncss is a fact Hus, nt least, i-. the generil rule 
'Wo ascort mi the existence of i {net by me ms of evidence The tv ulcnct, ind 
f each item of the c\ idence are not ncccss iril> such f icts is c ill in operation of 
the 1 iw Burr Jones Ei § 10 (a) 

What is the real meaning of the word “fact” Ti m popular ac ceptation of the 

}.* term ‘ fact” does not incl ude an y ment il condition of wliicu iny per-on la^dn^uou 5 
E ,i iL^top^rTT^nfact-beiiig .an exiatmg~ortrue fifing ' TlirTegil meaning is not 
t ^ limiteihto-ivlnHiT tangible or >Tsible'5i nt any "way the object of sense Bun 
Jones E\ § 10 (i) flic f rimer of the E\ idence Act also intended that the word 
t j be not understood only in its popular ‘•en"e as denoting some c\ent which 
- j occurred or something which was done, as opposed to something said or some 
' ^ opinion oi feeling of mind or bodj So undet this definition st itements, feelings 
c opinions md states, of mind ire just as much facts ns mj othei cnaunxtante of 
j , which through the medium of the senses or bj ourself consciousness, wo became 
'ji aware, and all, if they complj with the requirements of the Act is to rein ant j 
r | aie equally admissible for the purpose of proving or disproving the matter to 
w which they relate Cunning El p 80, see also Stephen’'; Dig Ei Preface to 
^ Third Edition The stito of a man s mind is is much a f ict is the state of his 
digestion Boiccn L J in Edinnmnlon v Fitxmauricc 29 Ch D 1*53 cited in 
I teldb Eude nee 7th Ed p 1 5 

J, Bentham’s definition Bon thim defines f ict as follows — “By f ict is meant 
I the existence of u portion of nutter, man unto or minute either m a stite of 
J motion or in a stite of rest.’ Ihis is \ery unuistructivc Mr Bat has given no 
^definition but ho ‘H.ems to havo indorsed the definition given bj Bcntham But 
t* jnll such definitions including that of E'ntknm indorsed b) Best 1 ibour multi 
‘*i»i the disadvantage that no iccurite definition his jet been given of whit is hgillj 
f understood by the term ‘fict and m defining the term evidenee’ Mi Justice 
1 v-jf Stephen [Dig Enin El 3ul El art J) has ibimlonod the ittempt it 
definition cont lined in his two tirlier edit ons md contents himself with tin 
y" j milkmen t that ‘filet includes the fict tint any ment il condition of which my 
\\ x person is conscious, exists Whcctdon v II tl'.on, 44 JIc 1 , linens \ S teicns, 
l j0 Miss ">">7 Born’mt v Full rth 9J, Oil 497 Oicr v Sthi/fhng , 102 Ind 
t’9 l pi, Homans v Coming, CO N II 418, Jeffords v Alio id, 191 Mi s 91 
Jlimjurg \ Wool GO Ten 1GS Mutual Life Ins v Uillmon, 14") V fe 28"> 
.^'CUamhcrhujne s Notes on Best, 8th Ed p 19 

\ Benthams division of Pacts B-nthun divides ficts into (1) phjsicil and 
^ psychological (2) events and stites of things (3) positive and negitive This 
tj „ v,!5, 1 2 fl °f couise does not accord with the definition given bv linn T ide Thaner 

*ji 2tc Trcat P 191 

fc i Physical and Psychological facts A ph>sicil fact i» a fict considered to hive 
itf'i* ti , ,n , some inanimate being or if an animate being bj virtue, not of the 
' i 9 l * 11 t a-s bj which it is considered iniinite but of those winch it has in common 
t 'j t f °f inanimate things A psjchologic il f ict is considered to havp 
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21, 1 oonslitaM amiinte' 

Va<, 


„ anil tint bj v ertue of the qu ilitics by which it is 
Bentham, Jud Ei C 3 , Best Ei §72 Thus the existence 
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c -> of viable objects the out™ ml nets of intelligent agent 1 ! the resgritae ol 'a u 
J Milt, et ringi themselves under the forinei cl i*<s while to thenttir w™ 

sufh is onl T c\i«4 in thi numl of tin iwlividu il , as, for instance, the cn ” 1 

or rccolhctioiis of which he is conscious, Ins intellectual absent to any pmp '• 
the desiits 01 pis ion s by which ho is ng it Ued, his animus or intention in 
particular nts ft litst on Tuilnur ait 12 Mr Stephen m his Introunction » 
Evkicikc Act ilissihis f lets stated in cluise (1) as external fact and tho e “ 
mcUust (2) isintninl fut> 'During, the whole of our waking lift 
vve ire m a stiti of perception Indeed consciousness and perception 
ntm^ for one tiling iccordmg is we regard it froin the pissivc or active p 

viwW We ire ioiwious of every thing that wo perceive, and wo percciv ^ 

ever we are conscious of Morcovei our perceptions are distinct liOin c J 

some both in spice and turn is is the case with all our pcrciptio v 
extern ilwoild othirsm tuneonlv asm the case with all our perception ■? o ' . . 

mil f« clings of our own nunds “External fuel* — Whatever m l J b° w 
of our perciptions they make up collectively the whole sum of our tno o . 

feelings They constitute in short, the world with which we are acq ^ 
without entering upon the question of the existence of the external uo » ^ 
be asserted with confidence that our know ledge of it js composed / ^ ^ 

perceptions, and secondly, of the inferences which we draw from tncin ^ 

wt should peruivc ifwi were fu our ibly situated foi that purpose 
body supplies an illustr ition of this No one doubts that hia o ^ 
composed not only of the external organs which ho perceives by jj 1 * 5 . l t 

•.nniumm . n +. ,1 ...a .4- .. iinismhnh].G that CUIIW , 


numerous intern il organs, most of which it is highly improbable that 
anyone else will ever see or touch, and some of which he inever tenf 

nature of things bee or touch is long as lie lives When he affirms w* ^ 

of the c organs, say the brain or the heart, what lie means is tint ho is « , irY( 
from what ho has been told by other persons about human bodies ^ 
himself in other hum in bodies, that if his skull md che^t were ii«* t ’ aen y 
organs would he perceived by the senses of persons who might direct n lf] 
tow irds them ‘Internal fart s — There is mother class of perception , ^ 

in their dilution and not peiceived by the five best marked sense , ], 

nevertheless, distinctly peiceptible and of the utmost importance In°se 
and feelings love, hatred anger intention, will wish, know ledge, opi *^ 
perceived by the person who feels them When it is affirmed t j a \ro 
angiy that he intends to sell an estate that he knows the meaning 
that he struck a blow voluntarily and not by accident each proposition y 
a matter capable of being as directly perceived as a noise or i fltsh or * ^ r nn 
only diflcrenci between the two classes of propositions is this when i , 
tint a man has a given intention, the matter affiimend is one which M 
c li peieeivc, whin it is affiimed that a man is sitting 01 ‘-tandnii- ^jt 

nfhnmd is one which may be perceived not only by the man lumpen ^j u t r 

other person able to see and favourably situ ited for the pi«P° ® p 1 bl<- 
cm nnistmie that either event is regarded as being or as having b ctl \ ‘ *lv 
hung perceived by some or the other is what we mean and all that vye 1 
we say that it exists or existed or when we denote the same thing by ^pini 1 
fact. The won! fact is sometimes opposed to theory sometimes . 
so mi turns to feeling blit ill these modes of using it are more or * c ? .j, ej>' 
\Micn it is used with uiy degree of accuracy it implies something " nfr ex' 
and it is as difficult to attach any mo in mg to the assertion that a ,^y 51 

which neitlu r i nor unde r any conteu able circumstances could bo P C1C ^ t^ii " 
seiitunt bring as to attach any morning to the asseitton that any tump ’ CM j 


1 h «o pi rex i veil docs not, 
Intwlnction jiji 19 to 21 


sm 


hr 


at the tune of perception did not, exist 

now psychological events are proved. It was formerly con J^ < witf' 
PM i hnlngicnl facts win incapable of direct proof by the testimony °j pi 
nnd tin ir t xisU nn could only be ascertained cither by confc- mnO . 
f . iw’V’j n„ l )' , , lr ‘ ,fnt ’ ° r presumptive inference from physical ** m h 1 
, ut 11 n ?" rccogm-sed that the state of a man s mind js« fh 

Mibj.xtofivid.no ns tlm state of h,s digestion (vide vrr Baucn L ! 
tons Ul maunrr, 20 Ch. I) 4*5) and accordingly witnesses are 
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testify dnectly ns to their own mental condition, although not generally to that S 3 
of others (Rest on Ev § 12) 

Events and states of things There are two other divisions of facts which 
d< serve to be noted One is tint they are either events or stites of things By an 
“event* is mcuit some motion or change, considered as having come about either 
in the course of nature, or through the agent y of human will, m which littei 
uv-c it is exiled ‘ an act” or “rttx action* The fall of a tree is ‘in event,” the 
existence of the tree is “ i state of things,” but both are alike ‘facts” Lest on 
Ft ulencr § 13 

Positive or Negative facts The remaining division of facts is into positnc 
or afjirmaluc, and negatne In this mnj be seen a distinction, which belongs 
not, is in the former c iso, to the nature of the facts themselves, but to that of 
the discourse which we arc under the necessity of employing in speaking of them 
In the existence of this or til it state of things design xted by a cert nn denomination 
we have a positive, or s ly, an affirmative fact in the non existence of it n neg itivc 
fict But the non existc nee of a neg ntive fact is equivalent to the existence of 
the correspondent and opposite positive fict and unless this sort of relation be 
well noted and remembered, great is the confusion thxt may be the consequence 
The only really existing f vets are positive facts A ncgilivc fact is the non 
existence of a positive one, and nothing more though, in many instances, accoid 
mg to the mode of expression commonly employed in speaking of it, tin red 
nature of it is disguised TliU3, by he ilth, is meant nothing more than the 
absence, the non-existence, of dcseasc , by minority, the individuals non arrival 
at a certain age , by darkness, the absence of light, and so on —ISenlham Jud 
Eo Vol Ip 50 

Meaning of fact in understanding the Statute “In the first place what is 
afiet? The question is mswered by s 3, which defines ‘fact to mean and 
include anything at ite of things or relation of things cipible of being perceivtd 
by the senses ’ and, ‘any mental condition of which any person is conscious 
Tins then, is the only sense in which, m interpreting the Statute, I cm uudei 
stand the word fact” Per Mali mood J in Queen Fnipe^s v Abdullah,! A 
38 > (399) F B ‘A misrepresentation as to the intention of a person (in stiting 
the purpose for which the consent is asked) is u mis representation of a ‘f ict 
within the meaning of section 3 of the Ev idence Act ” Emperor v Soma, 1G 
Ind Cvs 851 (8o4) - 17 P R 191G Cr = l8 Cr L J 18, see also 11c N 
Jaladu, 3G M 452 The word ‘fact used in s 157 of the Evidence Act, docs not 
mem merely “event but also ft continuing f let such as possession Muthala 
girt v Pappi AW/ cn, 25 Ind Cas 510 

Matter of fact Matter of law '‘Matter of fict is a nythi ng which is the 
s ubject o f test imony, “matter of law ” is. l ji wguienil Zl aw ot th e IamT~~"of~\vTii<~li 
Celtl'l 1 \v[lPnhi/juiIici it eogiiumcQ Pest Ei 8th Ed jElD Tlic^true question 
ofMv is usc(I~m‘Tlinxr^tSttTref°llioiigh related senses It meins in the fust 
place a question winch the Court is bound to answer m accordance with a rule of 
luv— a question which the law itself has mitlioritativ ely answeml to the 
exclusion of the right of the Court to answer the quo tion as it thinks fit m 
accord nice with what is considered to be the truth anil justice of the in iU/r All 
other questions are questions of fict'-ftsing the term fact in its widest possible 
sense to include every tlung that is not Law The term question of fact 

lias more thin one meining In its most general sense it includes nil questions 
winch are not questions of 1 iw Every thing is matter of f ict which is not matter 
oflivv Salmontlf. Jurisprudence 7 th Ed it 79 “It is enough for our present 
purpose says Pi of Fluiijer ‘to eiy, that unless there be a question as to a rule 
or standard which it is the duty of a judici il tnlnin il to apply there is no question 
ot law Hie enquiry whether tlu.rc bo any such rule or standard the determma 
tion of the exact meaning and scope of it the definition of its forms, and the 
settlements of a written constitution are all naturally and justly chs»ed together 
and nllotlcd to the s uue ti ibunal , and these an. called questions of law * Thayer 
1 . "nat Fo p 191 The right inference or conclusion, in point of fact is it-clf 
muter of fict lhul p — * 
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Illustrations Ilh ‘•ti Uions (a), (l>), and (c) arc illustration 4 * of the fird 
cl ruse mil (d) and (t) of the '•tcontl Hus division which ms made bj Lmhwii 
has bom idoptcd m tin. (ode to prevent any mctnphj sical doubts ns to_‘ nifntil 
condition**’ bunt, fit ts baton p 9i, Stephen's Dn/ Ti 9rd Vd Intioaiielm 

On o f let is <1*11(1 to bo ielp\nnt to anothoi w lion the one is 
, p i , connected with the otliei in nny of the way 

1 n! icfeucd to m the pioMMons of this Act 

i elating to the idea incy of facts 

Relevant facts f lie nlc\ ant facts ire facts othci : 
arc i»i_ the eye of flic 1 iw sj cbnhccK'd'vTth ol KIuTed to the fTefc m ■ 
they render JlicTattei piobtbh or nnprolnlil^ or l on glily ZB l rp iT~1 Cl i , 
Relevancy mav indeed bo consideud as TTynony mous w itli 'cornice non ft ffoni 
which ficeiuentlv appeirs m discussions on the subject Of course both wort 
must be tiken m then legal m tan mg which is generilly rcbtncted Coniine 
sense or logic il rcle\ ancy is is i mle, wider than leg il relevancy A Judge mi" 
in oulmary ti msictions tike one fict n- evidence of another, and att . u l 1 { n » 
himself when in Corn t he would ntle tint it was leg illy iriilovint , 1 n! 
mav exclude f ict although rclcv mt if thev appe ir to him too remote to be rci J 
in Itcrul tothe issue (orlle (os ">(» Every fict which is the ba«« «* J 
infeience is evidence and is thus frequently termed **c\ idcnti iO ” ^ t 

nt^ "hicli is mftrrcd from it, i~ cdled the “ultimate or “principal » 
The first condition which i tut, proof of which, as an evidentiary fact, i** 
must fulni is tint it must be evidential of the nnm fict It mu t farm ha " 
from which the nnm fiet cm be mfened The first duly of the Court in ihn 
is to apply the underlying pnnciple of the liw of evidence namely wg 
relev m cy for the purpose of detoi mining whether or not the fict oflere*! can 
evidence If the fict meet this tost it may or may not be admitted For « 
aiound the general puneiplo in the liw of evidence that what is logic illy relc T 
is admissible, ue numeioua excluding rule- which «nv that thi» or tiiat , 
though logically lelev mt is midnmsiblc Mel elicits Lau of Eiukn%J * 
Inc word relevant in the Indian Evidence Act means admissible J . 
Ilohhousc m Lala La! him Chand Havlci S ha 3 CIV N 2GS (notes) Po « ’ 
m older _tn become relev ant must be admissible m evidence under an} 
sections j to it Such facts which me themselves in is ue may aflect the 1 
nilmity of the existence of ficts m is-ue Stephen s InUorhution p 13 

English Law— Test of relevancy The meaning of the term accord in?, 1 
seoUi li liw comes ncuer to the conception of the term according to W'" 
nwyir naimlv the sufheienev in 1 iw ol wlnt is alleged m support or ‘ l4, ‘ ■ 
ot m iction (Staiulaid Dnlionnn/) The word comes from the 

tehcici to i si t So w Into or testimony v is offeied which would i 1 

knowing which pirtv spoke tlu tmth of the i s UC w is relevant and 

aliiut it il.d not ourude otlin found mles of evidence it ought to 

* 1 ‘ 11 Itonto \ 1 Inula 7S ^ Ou P,,oi y OuUslui “0 Tin 24^ V 

o‘ 1 '? , i V tr J ‘ !t , '* - 1,ouW ,txclf iH - « d.iectlv upon the point m l ®* V 
if it Ik but i link m the cliuti ot evulcnct Unding to piovc the i sue by ret j>* fc 
m .renu .I n. u neu rthol. ; h L relevant <yhuihoidt V 1 lien 1 

I. //»«wv //ims 31 11 1S2 Huntingdon y Attnll 118* \ * 

ttnuiS? i I" ''"'yd 1 conduces to prove Iipertuient theory in n ui' "f 
Cowip/W/ (1.x) 20 ^ \\ 10G But there is no definition or ^tituto or th^JJ 
wlu'tlur « 1 ( "! \V° H n U,yi i" 1 1,1 * oIvm " the const uitly recmring P" ,w 

, r tu,U "^ ,ck ' to prove the proposition i» * 

ln\i ie mims ? 1 ,0 f Thagrr who sh-iiw of all the writers on 

tmVli n nll ,U of l,H ‘■nbioct sij> There H II pnucipM { 

nhori il m ."m nf'lWl ni>rtau PP° dion involud m the very concept^ * 
re »._«V t V l (‘Je. iV 1 " U ,H eoiitpi-tisl w,lh the old formal and mcJ 
lirV in J *nxleva.,t not lonelily lf^ 

1 la 1 »» fum. ."V 1 forbidden things are? Not by any rule % 

UM lm fur,u b^note lofuhMney lor tl.H .t tacitly refer- to 1 <«** 
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pciiLr il txpenene , -i»uming tint the principle^ of reasoning m, know n to it- § 
Tudgcs and mmi-tci- ju-t as a \ i-t multitude, of othei things an issumul a- 
ilr« wlj '■uffieicntlj know n to them i here 1 - ‘mother precept which should Ik 
1 ud down us prelimin irj, in -dating the liw of evidence, mmch tint mile— 
excluded by Mime rule or principle of liw, all that is logic illy pi olntive i- 
i(lmis-iblc The-c ralis of txclu-ion have h ui their exception--, mil t>o 

the lm ln-3 come into the *h ipe of i set of prim u> rules of exclusion and then 
i set of exception* to thc-t rule- ” Pichninmi ij fnat Fudmrcpp 265 — 200 
Reasons of the exclusionary rules The ijiulihcition to the general uili 
i" th it it does not ilw i>% follow, nurelj bccau-t a f ict is logic illj rile\ mt th it 
it is aln iys idmt— iblc There may be i ver> grt it numbei of minute det ill'- 
ll! logicallj nhvint, but which if the j exidul m mmj ea-'O 1 - would till -uch 
a long time to be given in evidence, tbit the bu-mt— of the Court would he 
elo H gid In 1 movlcaq Co ,v llcml ">9 N H 332, Dor C J thus -tited the rt i^on 
‘ The tri il to which pirtio are entitled h not m emllt-s one nor one unreason ihly 
prOtncted uul exh mating There nnj lie i \ i«-t unoimt of evidence, rehv mt in i 
certain ltgil sen-t but not -o unimpoitmt when compaied with m ntmndmce of 
better evidence ca-ilj iv ulible, as to be properly excluded The partus hung tl 
lowed, upon coll itei il i— ues- m equal rmgt amplj -ufhucnt for thi purpo c - of 
justice, under the cucum-tince- of the particulir c\-e, thi> uc not necc— uil\ 
entitled ns a nutter of liw to go further in that direction But then is inotliu 
rc ison for the exclusion of logic illy rilcvmt evidence It i- thus -tited h\ Piof 
Tliiujcr “Some tiling- uc rijectul i- being of too *-light i -igiuficmce oi «=» 
h nmg too conjccturil md remote a connection, other-, n- being dmgerou- m 
their eftect on the jury, md likely tobomtsu-ed or over cstinntcd bv tint bodj 
other- iv> being impolitic or un-afe on public ^rounds otliers on the ground of 
precedent It is this -ort of thing i- I -ml befoic, -the reaction on one oi 
another pncticil ground, of whit is n illy prolntiu, — which is the clnricteri-tic 
thing in the liw of evidence, stinipmg it ns the fluid of the juri/ '.i/vlcm’ 
fftaijcr Pic rrent Ev p 2GG 

, r „ , , The expression “f icts in issue” me in*, md 

1 u ts in i-siu , t 1 

includes — 

my tiet fiom which, uthei by itself oi in connection with 
othu f lets , the existence, non-existence, mture oi extent of m\ 
tight, lability, oi disability, issertcd oi denied in tn\ suit oi 
pioccxxbng, nccessuiH follows 

Explanation — Whcncvei, undei the pioviMons of the liw foi 
the tune being in foicc icl iting to Ciul Pioceduiv, my Com t 
records in issue of fict, theficttobe us-uted or denied in the 
mswcu to such issue is i fiet in i-ne 

Illn hut ton 

A i- neui cl of tin innrdtr of B 
At his tn d the following f ict m iv be in i- lie — 
that A < lu-ed 1» s death , 
th it A intituled to c ills IV- d< ith 

tint A had root ived grave mid sudd, n provocition from B 
th it A, it tin (urn of doing the a< t wlmh niwil B- death wa bv 
rva-ou of uii oundiu— < of mind innp iblc of knowing it- n itim. 
ll in issue wliat are they \ T »i« ts m i- n< j in tho-. fut- wlmh in 

bv om pirtv _and denied In the" other on" the |>l' w uhiKr*m a civil «-t** 

tiitln tmciit and denf-l bv then! -a of ‘•‘not ^udh * m n mmtii tl„ 
^ITuT? UIiTrTi"fl It. n d_Tlu n'T-~tl»rn f. n' 
in sv-x rut nine. whitman* th( r *flrt- IiT »- uc fW/e 76 Mr ^trvhtn m 
1H u Uro.iuctiou to his Evidence Vet, txplun- “farts m i -m in tin follow uu 
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S 3 Aionk ‘*3 h(.jr nnj |»v thtm«clves, or in connection with other fnct , con=tiluk 
Mich i state of things that the existent < of the disputed right or li ibihty 
would be a legal in fen nee from them From the fact tint A i« fa 
eldest son of B there an os of necessity the inference tint A is by the lw of 
Ln grind the lnir at law of B, and tint he h is such rights as that status involve 
I rprn t it far* that A t uiscd the death of B under certain circumstances and tfioi 
i certain in tn ton or 1 now ledge, there arises of necessity the inference that 1 
n unit ™ B and is itible to the punishment provided bv 1 iw for niunler Fid- 1 
t> tib rent I to i proi ceding mij be tailed ficts in issue, unless their exi fence 
is undispitcd Introduction to the Eudencc Act p 12 A “relevant fict i 
oftv.ii i ul< I thr evidentiary fact and “a fact in issue’ ns the ‘ultimate,’ ‘mam’ M 
print ip u f let Aide Vckcliei/s Eudencc p 5 

Document' 1 incans any mittei txptcssod oi described upon an) 
Document ' Mibstunce by moans of letters, figures ot mark-S 
or by moie thin one of those me ms, intend® 
to be used, ot winch may be used, foi the purpose of lecorduuj 
mattei 


Illustrations 

A urmng is i document 

Words punted lithographed or pliotogr iphed ire documents 
A map or plan is a document 

An inscription on a metal plate oi stono is n document 
A c iricature is a document 

r 1 Un?°i CUment3 . The term ‘document” is one of difficult definition M*» n T ^ 

ciilrd dWTirocnts beng more properly dwil undet the held of ml ewluj 
<r»r “Jooument a, including ‘,,11 nnteml substance on winch » 
hoi^hta of me,, ttre repreventod l,j untrng or my other specie" ofconunW " 
. nr tml cvpmslj includes milk m m’s score, exchequer till" i 

‘A uik .*'* f * ■ Sl'plicns definition is simd-tr, though more «- tricti 

of y , u , T T "V n> 'tier expressed or d, scribed upon it by pnrhs 
u.lh „ S ,Te! , {D ‘ 1 ’ Uw e arl 1) Within those definition^ a ring or Inn®' 
M„ . T pl 0 r, 1 “"‘Position, md n sxv « tattooed with »«* ” 

"“a 1 : 1 ^ b o docui lints Photographs cr, enures *#*» 
mi xranrtl f, in TJ' Prohibit bo excluded under Stephen ' i definition, ' 

/T 1 ! he IjCii P 213 Tl >e definition given in ton At 

o ““'"boned m Stephens-, Dwesl This definition « ( 

hsd, fin non ‘V, t, C , tlunBS "‘onboned nboxc Tins’ definition is m xwml rf 
n ffijf' e 7 m .S. 1 '? ,n q 29 of the Indian Pcml Code md s 3 
til Central Urn , Act (X of lbP7) Where , draft netition tens prepared vnt“ " 

firms of ri ,s ’« c? ""o' “ of n ui-ltti-r it nil held that it ?eU „ 

„ ™ , “ot .o Q T SlmfaHAVt, 10W R Cr 01-8 B Ii » 

Su»//ti tittii \ rl' POm ?, r *ho executants signed is a document J*, 

Aj ; w ;r (,025)A I i? ffSSS CeTT 10i» A' 

means' oM, fi?u!^ Unitnt ns . Mnn ‘nMrument upon which i*> jn 

this wijsp |} )P , 0r mirk* matter winch may evidentially be , 

graphed IopoiI |,A ,?£ P '‘ * ° " nt,n *T to won Is printed, lethographcif °r {* j | 
0n >^npt,o,.; are cut or 

W .ninU^tHidinmn^ul,!? T.T.l P r ^ W nCCrn ^offU 
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‘Evidence * “E\ idence” means and includes — S 3 

(1) all st dements which the Comt permits oi reqtmes to be 

made befoie it by witnesses, in relation to matteis o£ 
fact under inquiry 

suck statements aie called oral evidence , 

(2) all documents pioduced for the inspection of the Couit 
such documents aie called documentary evidence 

The ambiguity of the word evidence The meaning of the word ‘evidence* 
m English Text Books is ambiguous It sometimes nit ms the woids uttered 
and things exhibited by witnesses before n Court of Justice At other turns it 
means the facts proved to exist, by tho«e words or things and regarded ns the 
ground work of inferences as to other f lets not so proved Again it is sometimes 
used as meaning to assert that a particular fict is relevant to the nutter under 
enquiry 


Evidence— Different meanings of the words ‘The nmbigmtj of the word 
is the cause of a gre it deal of obscurity apart from that which it gives to the 
rules above mentioned In scientific inquiries, and for popular and general 
purposes, it is no doubt convenient to have one word which includes -(1) The 
testimony on which a given fact is believed, (2) thcfictsso believed, and (3) 
the arguments founded upon them In judicial inquiries however, the 

distinction is most important, nnd the neglect to observe it has thrown the whole 
subject into confusion by causing English lawyers to overlook the leading 
distinction which ought to form the principle on which the wholo should ho 
classified I mem the distinction between the relevancy of facts and the mode 
ot proving rclcv ant f icts 

1 llse °£ the one name ‘evidence’ for the fact to be proved and the means 

by which it is proved ‘has given a double me ming to every phrase in which the 
worn occurs’ Thus, for instance) the phrase ‘primary t v idence sometimes means 
a relev mt fact, and sometimes the onginnl of a document ns opposed to a copy 
Vj | rcum«Untial evidence’ is opposed to ‘direct evidence But circum«t mti il 
evidence usually means a fact from which sonic other fact is inferred, whereas 
direct evidence’ means testimony given by a man as to what he has himself 
perceived l>y his own senses It would thus, be correct to say that circuin«tantnl 
ividniCQ nuM bo proved by direct evidence — a clumsy mode of expression which 
i-j in itself n mark of confusion of thought The evil, however, goes beyond mere 
clumsiness of expri^ion People have naturally enough supposed that cir- 
cumstantial and direct evidence ndmit of being contrasted in rc«pcct of their 
cogency, and th it difTercnt cinons can be lud down, as to the conditions which 
'ey ought to satisfy before the Court is convinced by them This, I think 
contuses the theory of proof nnd is an error due entirely to the ambiguity of the 
wont evidence ’ Stephen’? Introduction pp 4,5 8,9 


Evidence,- meaning of the word generally M lien we look hack to the 
\ u,0n of the word “evidence’ we are owed by the va e t area the subject 
e i iraces, and from its onginnl conception of * that which is soon out (e — out 
i co— I eec) necessity impentivclv demands the nltention and limitation of tin 
* t v* 1 ? 1 ,c finition to the specific subject of treatment. In its ordinary accetitnnn 
”9° 13 understood to be anything tint mnkes evidint or clear to the mind or 
i j l <ungs collectively nny ground or reason for knowledge or ccrtitudi m 
proof whether from immediate knowledge or from thought, authority 
, or bodv of 0,1 "Inch n proof, Ixdief or ju Igimait is 

ln „ , ltl 1 w bich shows ° r indicate*. (Standard Dictionary ) 4 lL\id< nv m nnd 
1 the ull'mate ground on wrfmTTVe !u*W 

uTThSi. ought "In' this wide" an ,I 

‘ wiWlfeuT." 1 !>> "Entti mn nil,-,-,! fat, ,1„ in,,), 0 f 

sill " {u sjucl of a "Vg or * mw-d’ IMM , i-- * 
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End, nee -Meaning of th* word in tlic Act 
AJlll 11C I * IstfM ^ 1 ,nt 1,1 " ,,r,h ml 


ifi^rtsfintif-ju to. h'.vir'Ziri, 

' into ,111,0, ml nil mid Mil, 'V 1 '"!; ' 1 . 1 ". 1 .* ,! ,piif," 


GUiICIILa, H»rr - — . , 

of dot umrnl* >n I tf/w/s Hut as tli« A< t iim “ ^J 1C l, ; rm JH 

onlv the mstrumuit- hv nn up* or winch n h \ mt, f» t « Hl ifo ev* 

Couit u h is witms-<s (mil (louimi nt«, n thmgsiieh us n eJ1 cm 


of murder f-n juntf -hi lion 7, illustration (/')[ 1 , 0 . H j |>j Wuhncu 

which the Urm h iwil in the Act butn nhvimt met to > I ^ ^fuutiun 5 | 
the oiil t* tummv of tlm-e who h iw it Morion } , J\ ulno M) n yilor a” 1 ' 


,n<‘ oi u m ui uiw'i- »i. w i , ( , t _. ,, * etuor 

ivukmi in this \(t is th fee tive Whin m n lontrovir*) » n tc coit aivt 

his customer involving tin fit of a Court, the cll ^ f omt r * ijti i bi H 
w< irs it (lining thi toil, (ns m lh(mn \ loiter P ’^hcihctf 

inference is supplied otherwi ( than bj re t*onmg or l>) *4 1 V * CT n1enci 
or written anil it smi' impoa lble to don) to this the J 
It is whit Ernthain cillu! ‘reil evidence,” a plmm which nm [ ' ( t | lc ,n-i d 

di erimimtion when limit* tl to thitwhuh is pit*( ntrci *< l,r thecrit' 11 

the tribnn U fhaun Pie Feral ]> 2G4 So tin- , definition h °1" J bc m l(ln. 
that it does not me huh those f wt- which m a judicial proceeding nm 0 M 
dircctl) to the sense of the Court or Tin) Dun {one* Jjt t , / i a 
Oteenkaf “mdtncr in leg il recent ition mcliults nil the meuis > Hd# 

mattei of fict tin tiuth of which i* submitted to c ^ciu m 

disproved Gwen 77/ 10 I J§1 It “includes all the lo^nl fjet the trul' 1 

mere irgumcnt which tend to prove or disprove even m u 1 p ou( fl fit 1 
of which is ubmitteel to jiiehciil invest if, ition ” Tai/loi tot l, 

The word “evidence ns defined m this Act does not me mij 
materi il of the Judge s belief for instuiie, u Mn 0 i trite oi h - m a> 
question the prisoner, ind the prisoners answers to tnciuife , euiff in ' 1 ,u 
n„ unst him but the) ire not “evidence’ under the definition > “ V,owC'tt 

aw lines Tha Ni/an v QLB R (1893-1900), 308 ^ , n ano* 
mswersof in itcused per-on are used itmnt him is tluv 1 ‘•docni ncn ^A 
trill, the recoul of them would be "ti ictl) ‘evidence l ^ I bei ”5, nim mon w V 
duced for inspection of the Com t * So also would bc the e ^ pe 1011 
accused before the committing Ma^i-trite when given in evidence 

trial A^hen one_ot_the^evcral accu eel persons nidjisj^orm^ 

himself and some of the co icevRel“it _ liTi)_bCtsiHiT-trito 7^ 
all the"' persons— so~mvolved ( T ide s 30 tnfia) Such t< — Thc^ 
'CScludul from the definition of thewonl ‘‘evidence Cun l truth 
h evidence m its ordm irj sense signifies th it which m l hes rpP irC tll( ], C i il t r, l ,UI1 
a m itter It is no doubt more frequently ipplicd to proof bet ore a j ^ eo r-cd nL 
but it is not necessirilj confined to this sense q applies witn eq I n) 1,1 


in question 


siril) i 

•qiured ... 

Queen v Queen 4 RI 393 (393) 


ultfc ii is iiui licti's unj ce'iimicu ie» mi~ 'i-in n 

to inform ition acquired b) nnj person, who undertake 


evidence ndc li v 3 ladhtib 21 AV R Cr 13 14 consider raon lllff r 
o\u- orthrr witness upon the trial’ says. Stall le “and of the mann^^ ^ mil' f 


The de meanour 1 

'^Acoi 


our orxnrr a\ ltness upon the trial says, jtai/ie anu or mo m . j e m 
evidence both m chief and upon cross examination is often f ‘ inc ‘i. 1 ' , § a/, 
thin tie testimony itself ^larl ie Ei 4th Ed 822 823, ije 
Ucrtrand L R IP 535 sec lEo JI oomesh v Rashmotu , 21 C jt elJf 1 

bo it is cli ir that the definition of ‘evidence’ is mcompte t l < .nic*in‘ 

include the stitt men ts and admission of pirties their conduct ffI1|Z uice ' 
hi fore the Court, tnd circumstances coming under the direct ;C0e - ^ mdj 
Court and hiving i material bearing on the question in issue It u ^ ct tiont 
the ab ence of producible witnesses or evidence as to which v . ate 1 
ill (O 71 hitrltf Stoles Codr Vol II p 853 Besides facts provi A l "J, lCJ a no* 
eert im ^notorious ficts of which, without Proof, the Court tihe J pee u 1 
tilde x 57 vi fra) mil the f lets which the Court either miut °r _ ' lc fioa 
These nro also not evidence under the Act (tide Cun Ei p SI) - 1 & cm 

lire icb oi promi e to nnrr> the f let th it the defendant was fcllci l l i , s ,,roini 1 
o<(i ion his been held to stitutorv ‘evidence corrobontivc ot , < jjot 
imrr) (ude Ifetscla \ Stern 2 C P D 26G C A) though it wo 
under Stephen s definition Phtpson 0th Ed p 2 
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The terms “evidence” and “proof ’ The term 5 ? are oftin u°od m Midi n 
manmr ns (n include atone time the media l>) winch tho facts mo e»4il ill **1 mhI 
ami nt mother the t fleet or conclusions produced h> the tcstimonj It i> true 
tint attempt 1ms l»etn froqm ntl\ mult hut without gn it success, to distinguish 
between the terms ‘cwtknei * mm “proof he lath r term In itsj wpul _i r_i nc ni mg 
fers to the deg re. or Jviiu L of eu d chcc wlmli mil produce full 
com ijLUoiif-or^eXQldi li'tlu propmofioiTti t hewili ■ *■ f ircthViiEdOh c ' tr ifiuTfnl Mort 
nceuratcl>, proof i^thtretteerOnv^uU of 4.videnee-T\hTh e\idencc I s ? the medium 
iutrpfTwiF — ItnTT, 9^+-Am-ftrKcp”277 

1a\lr embd i \ 1 [<uxhau\en 70 N W OH, People \ Brdntlh, 10S N \ 73 
“Whcncier ill of the cudtneo is of such a (hincUi ns to coin met the intellect 
md eon-eicnee of men of a f let, tlu n that fact is pro\cd Proof is that degree 
and <ju intitj of c\ idenee th it produces com it turn \nlttuj \ ( ■onmwnu calth 

*)s Pie 122(129) “Proof is th it qu mtitj of npproprmti i\ idenee which product** 
V"tirincc md cerUinti I \ idenee thin fori difkr* from pi oof a- came from 

eilecL’ II ills on Ctr Pt 2,1, Oicnil ri 1 


Testimony The diction irj meaning of the word te^timonj is “a sohnm 
deelarition or affirmation inadi for the purpose of c-t ddishmg or proung «omi 
> fict' M eider In llomtet s Lan Dtehonanj, the following definition occurs 
The statement m ule hj a w itncss under oith or nflirmation v Sp tr stmion} is 
<- a spouts of cMdcncc 1>\ lining of witnesses I he^IiroaiUx-l iYm "im iuilc! 
j mehuKZ2haL-l\J»eli n giu ult)> _ witiuY^m- omro<n)j_iloui meats Can oil \ 

* Minder, 11 1 a Am "TOTS '"XI ui-c (a) dcfincTtUaTnimii d evidence"' 

1 Testimony — Evidence — Proof Ihc three word*, t<stunon>,” ‘evidence 

1 and proof ’ stand m their order of importance as follows (l) ledimontf — that 
, hmd of evidence which consists of ecrbil declnritions of a witness (2) Lndcme 

• —the means of proof, subdivided into several sptcics or kinds one of which is 
testimonial e\ idenee (3) J'i oof— the result of c\ idenee 

’ The definition must he read with “Proved.” Tho result of a local cnqnirj 
,*< bj a presiding Juihcill Of beer does not conic under tho two he ids of the term 
t cMdcncc defined in this Act. Now the question is whether it is a mateiml 
^ which a Court can tike into consideration m arming at a condusion m a case 
in as much as it is not evidence according to tho definition of that word m the 
, Act In order to decide that question, one should consider tho definition of tho 
J word “proved which comes immediately after It is to this effect ‘A fact is 
n *aid to be proved when after consult ring the matters before it the Court either 
■'a bilievcs it to exist or considers it~ existence so probable that i prudent man 
f °u«ht under the nrcum stances of the particular c me, to net upon the supposition 
, that it exists ’ ‘It would ippe ir theiefon that the Legisliturc intention dly 
< refrained from using the word, ‘c\ idenee in his definition but used insteul tin 
. f words m Uttrs before it.’ tor mstuut, a fact innj be orally admitted in Court 
' <t Eli*, admission would not come within the definition of the word Evidence as giun 
, ,n this Act, but still it is i mnttci which the Court liefoie whom tlic admission 
was mule would hue to tike into considti ition in ordu to determine whether 
the partiuil ir f mt w is prov ed or not I*ei Millet C 7 ( Stt Ramedi Chan tint) 

■ I Vatican J concnirmg in Tot) Coot inr \ Iiundholo, r ) C 3G3, see also Alan 
t, Jan \ J'unr/ur Teuton, 10 C \\ N 420, Per Maclean C 7 and Banerjee J )u 
Duurln hath \ Pro<tonno Kumar , 1 C W N G82 


j) Difference between oral and Documentary evidence Legal I vid« no m 
not coatmed to the hum m \oicc or oril te-timony it includes cv( ry tangible 
y object . cipxble of making i truthful stitement such e\ irloncc Ik mg rou; Idy 
t* f el ‘•‘"inwl as document irj evidence In the om Leiidcnu Jl iuvjtnc^s is _ 1 h( tium 
y wbo speaks m docunu nt try e\idenc c~~Tlir^ tugss_T s ‘ tliY thn ie who fjttitli*' lit 
Cl il F Vf fhc "witness ITnrtdifHKmipetent, i e^ must be tlcZuuA t ,l fa, tn jjfe 
» tnruthful statement, and m either case the competemy of tla mu t b* 

before the cuduice is i limit d the difference lx mg that m ord t\al 
V. c ^ , !'l , oti,nc} is pro\ed by a legd presumption ind in <W-n nml-iryt-u 

m S cntJ 1 m « qt be proa cd b> actiul testimony md th- fartlar iUtb-rt2*« JX 


ft rf^ nkuce the creilit of the witness is ti t/sl \,y } * 

'xf 1110 m documentary e\ idenee the cretlit of ihr vrt \ 


Wll (TO 


J 


3 


IS 


Till, INDIAN rVIM’NCII ACT 


S 1 mmntionof Uio-f-ttlio mu.t lip to Jm t tliHComiwttlKj " I'er Ihmtritlri] 1 
the 6 nr/i*\ UttuU»i MOoJSAm St 1b p 177 , 

Several classification of Evidence II) the text writ* r ividcnct v< ***!' 
under t' i rollowtng In ids (l) Director uruiinsLuitml evidence, H w* 
personal (3) original or unoriginal 

Direct nnd circumstantial Evidence Two of the most important ‘ ,Tl ^*j 
are d ucct tviduut nnd iin.um*tnnti il oid<m< nnd llic* Iatt< r ^ n 
indirect ivuhun whili tin forint, r is c lilt'd ikhiIiu o\id< net 

uidimj to tin prut-t point in rssm , nsjnj]>L_J^ t '-f l -'{ i: ^TnTnJ 
tin i\v thcUcui Td wJulIlJ. t|r^^! A“«fi0 

pro dutnm foe nr'ou ill lUthc w ilmcu mw flu drfi mhnt a pplying ~ 

lif,Ute<l the iirw °r m tlu mof utungn em7 n t ' 1 1 n rtf i < w i 1 m 

x\ itno ( <( it Ciruunstintml cvidi nu h th it w I nch _n 1 
f acts "Hun Jtho f mt in i mu wlunnd^prru nu imVo hit n found 

* * .undcmTTtTi.TleutfTinMU® 


with th it fact th.it m relation of c m^o and effi cltm )Io ul to~iiN uHj» 
on , for c\ iiuph win n foot prints an disc ovi nil nff^ru t from 

to infer tint some anmntcd Iwang pissed o\i r the jinrfw unco it h 11 • . 0 {i 

form and uumlxr of the fi>ot prints it inn he d^f7imi(sl whitlurtm) « aW il 
m m n bird or n <ju wlruixxl Such ov idi nu^tm re fore, is founded 0,1 ? x l\ ml 
olwrvcd f let*- nnd coiueidinus rstiblyHmg il connection be tween the ^ • 
inov <*n^ facts and the facts ^ought ti^fe proved ^ Common JirwM v ^ . 


Lu.lt01n») iUi= r )i Am Del see also actions o-to - , lt a5 j 

^direct » udjiiLu_is_tl nt which l/ rovfes the fact^nuhsputc r ,- | u r ^l!i' 

mfertmte of presumption and w / /itffT_\if itstlfuirc, coiKln^WjJ^^ 

rerji* 

si°n «l ■^nni. 


in iirTcl nv/ik' 
i is tlmt/vhi 
dwell, tMongl 


/Much Hints KT'C^t iimsn the fact 5 ^7 
lough trui doe^iiSl oTjt^DtOTCl«t'^lt>j) iri » 


fict IndircctTvinencc i 

proving mother nnd which, » lUb ^ v . - gr- 

ille ftct’bnt which affords ait' inference br priMimplum of »ts cils vv lc 7indirrr 
ldcpcc. is tint which imnufdntd) pomt» to the question jd £2!j 
or j ir«imstantnl , . e\ idfncc is tint" rwlifc h 


the i^uc jii- proof of various facts, v suat lining^ ^ nee i 
hypofchi ps clmmod Vide Cal Code Cu Pro §§ 183 fi83- ..** from i1] 
either direct or indirect according as thoNprincipnl fact *°* j n{e tpi>rJ 1 
evidentiary —the factum! probandumjfrom the fnrpim.pi oltans—nniwyi.^ ^[, 1 , 
onference \ ide Ifr^l § ^7 Varioul c iscs of cireuuistmtial evidence 
uiuler ss G 1G of the Evidence Act . t h 

Classification defective — It is clear from the definition S‘Y < , n u n3 h««'‘ 
direct evidence’ means te&tnnonj given bj a man ns to 1,0 n f,ot fn> 
perceived by his sen&cs, whereas circumetanti il evidence umi dl) means ((J fj 
which some other fict is inferred These facts aru c died relevant 1 , ^oip 
E vidence Act But a relevant fact or a fict which is called circnuntam ^ t j, 
to be proved bj some evidence oril or document iry So it is correct 1 i 

cireumst mtial evidenc^ mu&t be proved by direct evidence — il ilnm > g( C »ln 
expression which is in itself a mode of confusion of thought * u,e L c [ w 

Introduction pp 8) Ip direct evidence the facts appl) d'rcctiy * ' 'jut 
prabnndum while circumstantial evidence is proof of a minor fact, vvl men vi g, 
tion logically mil r itionally demonstr ites the factum probandtim it«,tion 

41 Tex Cr 442 But (in Hart v Neuland 10 N C 122 , a different ^ tn 
given of circumstantial elidence Evidence is of two kinds tint ff b' 

hre*ctlv proves the fact ui issue and that which proves another fw* Ir eV11 i t n 

nition of circuinstmti 


the f ict in issue may be inferred But this definition of circuinstmtnl ^ 
is against the accept! d definition of the term Vide Burnt on Circumslonu 
4, Lest on Prcvimptionv. 12 , Tf iUs on Circumstantial Eudcnccp ^ 

When the existeneb of an> fact is attested b) witnesses as having ©on ^ „ 
tin cogmz ance of their senses or is st ated in documents the g^ 1 *} 1 ' , t p < 
a -veracity^ot which there seems no reason to question, the evidence of tn ? njr° 
x fj* “^ direct or positive / By circumstantial evidence on the coiitrarji c[rfl i 
that the existence of the principal fact is only inferred from one or J*! r n $ 
stances which have been established directly on PiesumptionsP - ll 
v Gohhboroungh 1 Hurst. C C (Del) 302 Gilpin C J m charging thc jS> 
defines circumstantial evidence * Circumstantial or presumptive eY«‘ ^ 
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where «ome ficts being proved, another fictyfollows as a natural or very piobable g 
eonelusion^frOni the'tiiet '3 actuully'fifOvfcd/splis icaddy to g un the „sscnt of the mind 
■“ffom tfuTmerc probTbilifcy'bf lts*h n mg actually occurred It is the inference of 
a f ant'-f rdm other fact? piovul, and the fict thus mfciied and assented to by the 
mind is ^lul to be presumed, that is to fcajj it is taken tor granted until the contrary 
be pioved And this is wh it is c died circumst anti il or presumptiv e ev idence ’ 

“Direct and circumstantial evidence’ s iy 3 But i Jones “tre not different m 
their n iture Eor as ll hat ton s ijs , All evidence consists of re ison and f let co 
operating as co-ordm ite factors” Cucimistantiil evidence is merely direct evidcnei 
mdirectlj applied And direct evidence, when closely analy aed, is found to possess, 
the inferential quality Direct and circumstantial evidence ue not, therefore, in 
an> sense opposed to each other Dm > Jones Vt § 6 b 

Will’s explanation “On a superficial view, dnect and indiiect orcucum 
‘•tantiil, would appear to be distinct species of evidence, whereas, these avoids 
d< note onl) the different modes an which those cl isscs of evidenti irv facts oper ite 
to produce conviction Circumstantial evidence is of a nature identically the suno 
With direct evidence, the distinction is that by ‘direct evidence’ is intended evi 
donee which applies directly tothefict which forms the subject of mquiiy the 
factum piobandum , circumstantial evidence is equally direct m its nature but as 
Us name linnoits, it is direct evidence of a minor fact or f acts of such a intuit til at 
the mind is led intuitively, or by a conscious pioccss of reasoning, towards or to 
the conv iction that from it or them some other fact in ay be mfured 1 A— )\;tucss^ 
dcpoaea-iha Lhe s aw A i nflict on B a wou nd, of winch lie instant!} died tins is a 
co-c of direct evidence B dies oi poison mg, *A is pioved to lave had malite and 
uttered tlire ats "ig auast him, and toh ave cl indestmelj purclnst d poison, wrapped 
in w a'p 1 RieliHr paper^and oflhe saine kind laTIlnt which has caused deith the 
paper is found in his secret drawer, and the poison gone Fhe evidence of these farts 
is direct, the facts, f/iemsclics constitute inahicit oi circumstantial ntdcncc, as 
applicable to the enquiry uhcthei a mm dci has been committed, and uhcthei it 
was committed by A “II til Cu Ec p 20 

Direct and circumstantial evidence— Advantages and disadvantages As 
regards admissibility, direct and circumstantial evidence stand general!} speaking 
on di e s amciooting- (Best § 294) Direct and presumpflvc'evidcncc (using the 
’words in their technical sense) ’ says Ah Best “being, ns lias been shown, distinct 
modes of proof, have each their peculiar advantages and characteristic d angers 
i _Abstraete<Ux.__ c; Pcal ing,^rresumpti\e^evidaicc_a&^iiiferior*to>-dirt*ct evaluate, ^ 

I 'Vilhgthat it is^in truth only.ja substitutejor it, and an indirect mode of ^proving 
i tint wlnelOStheiwisujmgbtjiotlie prov ablc nt alL’ Best g 20 o , see also 11 \ 

Bui Jett, 1 B A A 95(123) la direct cynic ncc there ue but two clnnccs of error 
, — n am clj those which nri-o from mist ahe oi mendacity jon the p art of the witnesses 
while in tall cases of merely paesuinpttve evidence there is a third, — namcl}, lint 
the mfeieuee from the facts proved may be fallacious Lest g 29 J , sec aNo 
’ Notion Vt pp 14, 18 The proper effect of circumstantial ns compand with 

\ direct evidence was more accurately stated by Laid Chief Baron Macdonald m 

JxVxv Patch cited iu TI ills Go Ec p 1G The lc lined Judge observed , 4 When 
circumstances connect themselves with each other when they form n large and a 
jl strong body so as to carry conviction to the minds of a jury, it nany be proof of 

1 a more satisfactory sort than that which is direct.” “So where the proof arises 

* rom the irresistible force of a nuinbei of circumstances which \u cannot conceive 
K be fraudulently brought together to bear upon one point, lb at is less fallible th an 
u uadcr some circumstances direct evidence may be’ It*z \ Smith, cited m If til 
* CirTi 47 

In People \ Vide to, 1 Park Cr 603 (G05) UaltcorlhJ thus forcibly «et forth 
/ j advantages of circumstantial evidence in dclivi ring a charge to the jury 

* r } n mo "t cases of conviction upon presumptive proof or circumstantial evidence 

^ *l rL m,n * different witnesses swearing to several dis&nct circum tances 

j ui tending to the samo result oath of which circumstances i, n necessary link m the 
f Ut k° , ' ‘deuce required to produce n conv iction of the nccu«ed , and there is thero- 

^ Hie less d anger of perjury in such cases m consequence of the number of 
j I r 3are»t witnesses i^hicli would be necessary for the prosecution to produce to effect *•> 

'/ * 
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S 3 an unjust conviction For if one peijured witness should swear to a faetJaimm^ 
only onelinh in a cluin_pf circumsf nice 4 -, the rest of tlic witnesses being honest 
lie ill be in dangir of detection fiom the discrepancy between his testimony aro 
theirs, when he might be sworn positively. but falsely, to the conimi sion of It’ 
crime by the accused, without the possibility of being contradicted Forint 
reason although fiom the imperfection and uncertainty winch must ever exi in 
ill human tribunals, I hive no doubt that there hate been cases in which innocen 
pei sons have been convicted on pro imiptive pi oofs, yet from my knowledge* 1 
criminal juiispuulcnce, both from reading and observation, I have no hesitatior 
m expressing the opinion that when there has been one unjust conuction upM 
circumstanti il cudencc alone, tlaeie ha\e been thiec innocent persons conutninei 
upon the j)Ositi\e testimony of per juicd witnesses” In Commonucalth \ nnnnM 
4 Pi 209 Chief Justice Gibson of Pennsyliama observed ‘ Circiimstiiitu 
evidence is m the abstract, nearlv, though per naps not altogether, as strong 1 
positive evidence in the concrete it may be infinitely sponger A 
positively sworn to by a single eve witness of blemished character i . 
sitisfaetoaily proved as is a fact which i-, the necessary consequence of a 
other facts sworn to by many witnesses of undoubted credibility ” 

Circumstantial Evidence — Two kinds of Circumstantial evidence of tir* 
linds, concbtsiic and jnesumptue “conclusive” when the connection betwter 
the principal and evidentiary tacts— the factum piobandum and factum pi owns- 
is a necessary consequence of the laws ot nature, ns where a party accu cd on 
cume shows til it at the moment of its commission lie was at another pl' ice > c . 
presumptive when the inference of thepuncipol fact from the evidentiary J’° n , 
k" "hatover be the degree of persuation which it m ay generate Best* • 


Real or Personal Again evidence is either real or per onal 
evidence is meant evidence of which any object belonging to the elfl s of * 
is the source, persons bung also included in respect of such propeities ns ww 

to them in common with things 1 Benth Jud Ei 53 This is the 
ra iclfacii of the civilians Person il evidence is th it which is tfionw 1 
—nitfinn agent Best §28 Again real evidence m av be either immediate 
tuo^thing^mnes under the cognis nice of our senses , or reported, where u s 


: o. w,, ‘ vn me tugill' 11 

tencc is related to us by others Ibid 


Real Evidence— Meaning of Real ei idenco m that it Inch is atMn * 

e of the tribunal as where objects ire presented lor the inspection of the J 
ftyhs ^ lls class of cvitlence “Autoptic pioferente, 


sense ( 

{!™f mis cias-, ot evidence “Autoptic pioferente , ' l "“ 

that tlu term leal evidence 5 is not happily applied in this connection, ^ 
leal is tan ambiguous term because the process is not the employment ,L, 
n\ l ,V\ the ^Vi Lt QU1 ^ e i n ,ld hc,tlj c wise the inventor of the term 
r d, ‘ ? T L?P l! V 111 a * *dc Wujmoic on Ei §§ 1150-1 1C^ 1 

!}, , L ' L i ia , l * the n amt of immediate” ev idence Tor ohv iou * 

nil MM.f S rS. C i of iV ,,lc, T e , co c ? n ' int,li e uul s iti^f ictory to a Court or f, 
Il ? n, il T ‘ Rs ‘ lrtftl) , t0 the senses of Midi Court or jury 

Vf«l. . V 11 eon von lent, hiouglit into the court room for such m I***., 

n n ‘^T' im :, Mt ° r the Judge or Jury m ay if it seems 

I III, !mn \ , | (n ' c ‘J ,e «m»t room and fal c a view of the object oi P^ 0 '' i^n 
J I I ' I< ] rnCL th u " addu ed duectly to the senses of the tribunal ha t , 
tins ! J 1 °[ " WuMl C ' ulcncc Th «* the Court early paid a hiji f , 
! luilh tl! SV‘\ IU r H * ho '\ n the fact that, where the point or i ,„| 
,l„ idld tho lnw ^t ° f the Judges sometimes di penned with a I«5j K g 

( <m , ‘ {, l l “ 5*°" 1,1 dispute upon the testimony of their own sen«e* ^ J J 
witm-(s m,, | l* *? llc that evidence for the most p art is by oral to tinij ”) w 
Tur" '&Jrr?r but ," h «i the thing te tified to can be *=een M S 

th it if tlu i nils nf hi * l ° * u , co ’l tro l of the presiding Judge con i tenrV I 

I ■ I p ' K ‘ f “rtl.<rvd I,, pmdaptmri, ,t d,m,M «' T^, 

«r I,;, ” r " S ""'"t 1 <-T‘r,,- c of nn> of «*« J”, ; 

..I„n.S ‘Ilnl tl.M . 1 ,!" Tcrnlon, 120 An, St Rep MI, l« n ’“ “ „ r f( 

U tisl tin ctvihlitlttv I f II not nt iki them witness m the ca o fh(> 5‘ 1U ^ lti p 
thi witms is by the personal experience mid °b^- n 
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ofthcjuroi** A thousand things in the lives and ob**prvitions of the juroia may S 
influence them m doing tin*, but i knowledge of thi^e things liu. ntvti been 
rt 0 irde 1 ns making the jurors witnesses in this oa=e In this case the jurors 
were permit! ^ l to smell the content** of the bottle ofTued in cudenct to enable 
them to decide as to whether the prosecuting witness h ul told the truth about its 
bung whisky By this* the jurors did not learn any ficts in evidence by the use 
of one of their senses Or, in other words, they were permitted to hold nn 
autopsy on part of the evidence already before them to te*t its* true char ictei 
Similarly m Gentry \ Me Gmms, 3 Dun, (Kv ) 382 Robertson G J said 
The counsel denies that personal inspection by the jurors, on the trial is proper 
or allowable evidence To n rational min of perftet organization the best and 
highest proof of which anj f ict is* susceptible is the evidence of Ins own senses 
This is the ultimate test of truth and is therefore the first principle in the philosophy 
of eudence Hence autopsy or the evidence of one s own smses, furnishes 

the strongestprob ability and indeed the only perfect and indubitable cert unt\ of the 
existence of iny sensible fact (Jurors) when they dicide altogether 

on the testimony of others, do °o onlv because the fict to be tried is un«u**«?pttbh 
of any better proof Their own personal knowledge of the fact would alwiys lie 
much more satisfactory to thcmselve** and much more cert unt\ of truth and 
justice Hence, the policy of haung n Jury in the vicinage and lienee too 

jurors have not only been permitted but required to decide on autoptical exann 
nation whenever it wis practical and convenient’ 

So the remains of i deceased per-on may be produced when in a fit condition 
for the purpose of showing the nature of an injury So all muniments bv which 
an offence is alleged to have been committed , all clothes of parties concerned, 
from which inference may be drawn all materials in any w ay part of the ra 
qcsloe may be produced at the trial of the case Injury to the person may al o 
be pro\cd by inspection Thus, m an action to recoi er damages for an injury 
to a limb, the injured limb may be exhibited on tual to be inspected by the Court 
and jury while the surgeon who was employed to set it testifies to the injury 
When the issue is mfmey, on an indictment, the Court and Jury nny decide 
by inspection and so when the question arises as to the colour of a person 
On nil ismio of bastardy, the jury may judge of likeness by inspection , and 
so on an issue of adultery for the purpose of connecting n child with a puta 
ti\o father Wharton on Criminal Cudnicc § 312 , ude also section 00 infra 

Original or unoriginal Evidence All eudence is cither original or un 
ougmal B\ original eudence is meant evidence, cither a b r i nUa or ab eetra 
unoriginal also c died derivative, transmitted, or second h'fnd evidence “is tint 
which derives its force from through or under «ome other And of this 
denv ative ev idenoe there nre fiv e forms , ( 1 ) when supposed or il ev idencc is dcliv ered 
through oral this is hearsay ev idencc in the C tnct and primary sen'-e of the 
term (2) When supposed written eudence is delivered through written (3) 
When supposed oral ev idcnce is delivered through written (4) When cuppo-ed 
written evidence is dcliv crcd throu 0 h ord (5) When real evidence is reported 
cither by word of mouth or othcrw i°c Best § 29 

Hearsay Evidence “There is n great head of the liw of evidence com 
pnsmg indeed with its exception 0 , much of the largest part of nllllnttndv 
belong-* there, forbidding the intiodnction of luar-ay Hie true historic il 
nature of this mle is hinted by the remark of nn I nglish Court two einUiric*. 
n„o mid over, when they checked tlio attempt of a woman to te-tifv what nnotlu r 
worn in hid told her Tlio Court, it was quietly remarked ‘arc of opinion tint 
5*01 be proper for Wills to guc her oitn ciidcncc > [Fhz Canning * Case 
19 bt Tr 3S3(10G)] 1 1nt is to °av the objection went to the medium of win 
mumeniion witne-^es before the jury in giving onlinarv tertimonv, hid by 
that lum been allowed for sonic three cent uric** but it mu t be mi oyanl ct 
tryout a he irer and r as they < ltd in the Old "\eir Book**, one who could 
xiy as the witnesse** to Court*, in ohler time*, alway s had to sav guod i vh audit t 
u mu*t jjot be krttmorn at *-econ<l li m<l ” Thayer Pul Treat on Li w ~ 1 S — 
olJ * ude s, 00 infra 1 
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it docs not exist 
Not proud 


A fitc t is sud to 1 h pioud when, iftei considumg the in ittir 
, p j lie foie it, tlio Couit ulliu hdicus it to exist, 

n 01 eonsidiisits existence *■() piolnlilt tint i 

puidcnt mm ought, undu the umimst nuts of the* pirticuhr ci e, 
to let upon tin supposition tint it exists 

Afictissnd to l>o dispioud x%lien, iftei considering the 
nntteis he foie it, the* Couit uthci believes 
1 " pin '" tint it docs not ixM, oi considers its non 

existimc so piohihlc tint \ piudint nun ought, undci the or 
c must met s ot tin pirtitulu c e-c, to ict upon the supposition tint 

A f ict is sud not to he pioud "hen it is 
neithn pioud noi dispioud 

“Proved” meaning; of Proof’ sud lord Moulton m Jinn Inis \ 

Co ltd DR (1911) IK B OSS it p 99'>~Sft D T K B 7G9-1M U j 
dois not mum pi oof lo ngid m itli< imitu d dunon-h ltion, becui t tl ini 
nnpo sililo m-« mi< n cvuhntc »s would induce n 

Jo come 1 ° i fontluTon ~Tn "(Ik -iTniO ' cx^I^rd^riTnlu^Jl o<» ir )™ f 
All that c m bi done is to uddiuo such ev idcntc as tli it Hit mim , . 

the tribunal is satisfied tint the fact is =o This may be done b) 

evidence or b\ mferenci from fact® but the nntlcr mii-t not be 
re^t m siu mi c conjectme or guess’ In Hie ordinary allurs o* hie .i 

do not require demonstnlive cvuUncc becuise it is not con«i tent van , 

n iturc of the subject and to insist upon it would be mm nonnblc n»* nI '. .. 
lhc mo t that cm be affirmed of Midi thine"- is (hat Hurt is no na on able 
concern i hr : them The true question then fore in Inals of fact, is not, £ J- " 
it i-, po slide the tf stiniony mav he fd o, but there is a Mifhcicnt 
of its tilth tbit is whether the facts are shown b> competent and sati H i 
evidence Dungs established by competent mul satisfactory evidence ue 
to be proud OiccnlrafTi § 1 

In the Goodi of Goppciwt Dull, 1G C A\ N 203 it p 270 Jad"‘ s C 
tlms ob erved Demonstration or a conclusion nt all points logic » c*in , 
r\p« tea nor enn n degree of cert imlj bo ikimmtkd of which the iintt« “! j, 
investigation is not reasonably tipible Accepting the external j „ 
experience commands the Evidence Act m con form ltj with the general ti 
c> ot the (lay adopted the requirement') of the prudent man as an arr r °r 
concrete standard by winch to measure proof See oho rrownnomoU' ' 
Lnd uniha 49 G 132, Ganesh LcicJnm 23 O L J 209 ft** 
but mathematical truth is MMxphble of that high degree of evidence, called <Ui ’° 
Mution winch excludes ill possibility of error and which, therefore' 11 ^ 
te isomblj bcicquucd in s U pp 0rt 0 f every m ithematical deduction W‘ tlc [ ,t 
fact are proved by moral evidence alone h> which is meant, not only that t j )U t 
1 1 idcncc which is employed on subjects connected with moral condw. 
r!ct/;;;K nC M^ IChlSn0t ohl ‘ xim,X from or from demon trifon 

i Standard of belief ‘There is no standard for the sufficiency of ev idcjj^ j 0 
ill!. belief and the various degrees of more or less mu t ordinarily he , 
J “diced con sidentmn of the Jury ’ «nd j w \qc II ardlaw of South 
mS ^ trobh L < S C .b) 107, (109) Belief is rarely the con-J 

of I ilup ,i,nr. r Cf ^' l ° S 'V l 1 ’ roce ® It IS either p artially or entirely the out P* 
vvlmt \v< wi-di h-ir or «omc otlici influencing passion 

same rvulrnm "hat we nrt m the mood of accepting as true , ,, P L 

i Sl /°I ° n ° hc convincing to another may 
{w .rf ril , ,n .^fcv Chtadc 34 Atl Rep SNS at p SM ^ 

awl by winch the weight of conflicting evidence can 
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nsccrt lined Per ^ntherlnml J \n People \ ^npeno i Ct *> \\ mil (N "!i )lll (120) S 3 
In t "t uintinff tlu weight of evtiUmc vu cmnot mirk it n> hi nintn ounces 
pounds, or ton-, nml v 1 1 wo know th it it nwj line till <h„rets of vveijit fioin tin 
light »t feather to the mo t absolute nionl cut niitj All vu cm do is to noli all 
the fact', anil cuumi't ince s c m full\ anil estimate it*, absolute ami nlittvo 
weight b\ the lights of conscience nml e\p» ru uce Ih»jhn\ 1 hr/n 2b A J II 
27 1 (333) \\ e Imv c no test of truth of human U stimonj i \u pt it' eonfornnt\ to our 
knoivlt l?v, oh «r\ ition nnd e\j»ericnce Pir T irc-ehanrrllor lan Heel m Daggers 
v Ton Dgrk 37 N T I>i HO (112) nml m Jersey Cilg Ixml v 0 humic. -10 
N I I <| 92(91) The effect, then, which all tvulenu has upon tin mind i> 
determined In oilmen ition nml experience the onlv original in traitors of 
wi dom II Ittfalcr \ Parlcr, rci lire! J 12 Iowa, ISj (5s7) 


Legal proof, what it is In Danndm Anwar Ghose v Die Lmpnoi 
11 C N 1111 at p 1178, Carmhtff J observed LignI proof i> as it seem*. to 
me, author more nor le« than whit is imhi ited In the definition of tlu woul 
‘proved’ which is to he found m section 3 of tin Indi m rude nu Act ls72 lint 
is to «ay fict is sud to be proved when nfbr considering tin mnttirs 
before it, the Court cither believes it to exi t or consult rs its c\i»ti nee **o prohibit 
tint a prudent mm ought, under the circumstance' of tlu pirticulm c 1 1 to net 
upon the supposition that it exi t*’ A\ hen the «cetion speaks of tin nutters 
hi fore the Court, it nieina of couru, the matters propirl> hi fore it whence it 
. follows lint, if nml when releumt nutter has been admitted in eudcnci, one 
nui t ho careful — I would here n fer to the pro\ moils of section 107 of the L\ ale net 
Act— ta exclude it from consideration nnd refuse to ho m anj ihgne mlhiemid 
h> it Cut, given cudencc on the record which is ndim«sibl< nnd excluding from 
i consideration anj that mil) lme been wronglj ndmiUoil I doubt whether it is 
possible to draw a distinction between ‘legal proof nnd mord conviction' 
Section 111 of the Uudenee Act enacts x rule of pn sumption and ic \d with s 1 
- 0 'lho Aot it indie it-'s tint thu is not a bird and fn«t pre sumption mcuubh 
t t a th^unptio jurt s cf tic jmc Empcior v Shrtnuas, 7 limn 

•i L R 9G9=3 Cr L J 33 



mnpt give 
li*t n— to 
r au~i!r ■ 

-> . v., su«pi< ion * g itv s Cahlu ell J in Bond v Glue! lull 
C A) TIG Fed RTp 1,1 jMnis no' chore nnd the Court that ombirls 
— «I>on dpis-uitbotit nidder and conTpTs's"’ 4 Oric Vmist he verv can ful not to allow ~ 
t ™ n Jrcture or suspinoTr-to-t iko-tlic nine of legal proof” I\r Camdiiff / in 
{ Vnindray Emperor, 37 C 4G7 = 14 C AN N 1111 it p 1178 In tlu ‘•line 
cise JcnJnii C f oh cned “Another nutter to winch I desire to allude is the 
j general character of the cv ulcnce From the nature of the case it is to i huge 
« oxt *.nt circum«tanti d and m dealing with it, the rules cspccnll) nppliciblc 
must be borne m mind There is alwajs the d ingei in i case hi e tho present 

* ut conjecture or suspicion nuj tale the place of legal pi oof, and therefore it 

l tc k recall the warning addressed bv Mr llaron Alder son to the jmj m Jug 

v i (wiges - Lewis C C 227 Where lie auul the mind was opt to til o a pie win 
n auapting circumstances to one another, and even m str lining them a little if 
necu tie to force them to form parts of one connected whole nml the more 
j * °, e . n 10118 me mind of the individual, the more likelv was it, consutcimg such 
t 10 ° Ver rc ' lc ^ flnt l nusload !tself, to «uppl> some link that is wanting to 
. ° i ^ Mnt °d some fict consistent with its previous theoiies and neccs'urj 

* „ <ler complete So rules of evidence c innot he dep irted from 1 kcui=< 

> ^ str0n " moral conviction of guilt Queen v Boijoo Chon dilutee 

* >v -it Or 43 

^ upon^g^ 01 ^ 01 ^ ^ Iries n0r Moults are peimittcd to render verdicts or judgments 


tL;,/,« Sue ? r surmises Wangle v Allen 24 N Y App Div G94, see also 
of2”e A Mawlir, 17 C W N 49 = 31 A 511 {V C) “It is not the habit 
1 Sunfn VlT^ ^ ll<jttcc> Justice Stoig in Hie Ship Uenrg ritbanl 

hire nnl U “to jield themselves up m matters of right to mire conjee 

u Possibilities A mere conjecture built upon a bare pos«ibilitj will not 
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S ? suffice to h in-'fu the montj orpropirl) of one nnn to (ho posse® ion ml A 
piofitnf uiotlur Paitlnt \ Strain Gauge clr t Co, HI N ^ 9(1, Jtora TIim'i 
>5 ( lUWI* (. - 12 C \V Is 1010 A proposition h not proud until ft 
CMilemt becomes iiuoiw t nt with tlu nr„itiu Smith \ Iaicnnrt, 9b Mi J 
ILlpl untifl his pioduccd -ttliiLKiit evidence ta-Cdtibli-di his c> g e lie n nd ■ 
he >JiaUd upon nnn urmi oorumjeetim Jstrd Ctnrf hntP'rI\Wjw tit j 
iuim mbt n <1 in in ruief Oioiilimvon tin ridiculous when in an action on > 
^'unc Itw it mis "iip*,* -ted tint tin pun with which the defend mt fired m 
tluui l v ith shot Imt tli it the bird nn„ht h no died m consequence of the in 

mil th< jmv hiving given a v tribe tfoi the defendant, the Court nfu cd to gr 

uiitt (nil U til inson \ Pagne 1 1 K 100 0 , p « 

In Minnjuinmn v JJrjoi/ ^nu/h, J II A 72 nt p 77 = 11 C CG2=-1 L 
N 5S) S n I ait/rurr Jrn ) »« ol>ser\cil th it though in ci es of alleged*' r 
trinsK tion time inn In grounds for suspicion, jet the Court’s dcci ion ® 

ii t not upon sii^pumn hut upon ltpil grounds tst ihlislied hj leputi a 

'su ils» thrful I nhf v \Mul Hun is C M N G2 = bl Ind CV CGt, J’*"' 
hnmtn Am/ v hth Mohan 'yiha 27 C W N 305, $ ith Mam! Lnl v 
'tm/h 25 0 W N 11)9 P G={,2 Ind GV 250, Srennan Chander\V\ 
< Inimlcr 11 Af I \ 29(41) Mohomrd Mahhum v Bharat Jndtt 23 <- » 
121 (P ( ) J man v (tamlharp 111 A 127=15 C 20 lupin Krishna v t ’ "• 
Liata 20 C \\ N (6(41) = 34C I, J 25G Soitiscleir tint Court 
must rist not upon suspicion hut upon lop d grounds c-tubh lieu i. £ 
t. tunonj Lwhiram v Badhn Chaian , 31 G L J 107 = 49 C 93-GG ln« 

1) /amda Lnl \ llnlm am 35 C L J 580=69 Ind Cu C7 

Mere suspicion of fraud ‘A«tuto ns Courts should he’ i 

Mnuhcml v Sw nth 35 N J Lq 303(509) ‘in the detection of fraud the) 1 
liistmed in findinp it on grounds winch show no more tlnn its po° mio c 
” Inn tin lets of parties admit of n reasonable interpretation in fuour jh 
and fur dealing, they should receive it,” In a suit to set a^ido ft » 

eoinej inee tangible fiets must be proa ed, from which n legitimate in 

a fi uadufi nt intent can be drawn It is not enough to create asu p j, 
wrong, nor should a mr> be permitted to guess at the tiuth ” Ptf y^,n r ) 
\ cU, J 52 N Y 274 (27G) In Turner v Hand, 3 Wftlh v _ j] 
(112) Mr Justice Gicr addressed the jury as follow* “j ou nau«t reme 
the burden of proof is on the party who alleges fraud That fraud, thoo„"‘ 
bj circumstances can never be presumed for fraud is a crime It 1S ” tm 
to show suspicious circumstances Suspicion is not proof It dots not ‘ i 
^.reatdealof ingenuity to cist suspicion of fraud upon anj trance _ q 
Siceman'Inindci v Gopnul Chnndcr, 11 MIA 28 nt p 44, LordMesWJ^ 
In matters of this description ’ (lie w as dealing w ith a charge of fraud in t ^ 
auth a Mie m execution of a decree) ‘it is essential to take care that tnc u [(1 
the Louit rests not upon suspicion, but upon legal grounds e tabn-nei t 
Hstunonj . „-So ..aCourt^ honld ,a ot_iest jts dccision-Jiiecclv-oa^u P T j ( 
supported ha legal teHUmom^romodrT~Jvali 27 C M N 30j- ^ 111 
r ))>=3b U'lr-J-^DC , 

Suspicion m Will cases In Tyrrell v Pamlon (1804) Pp l a,L 
T uuUcij L J caul ‘Ihc rule in hami v Butlin 2 Moo P O 480, 

Audi it Ij It 7 H L 448 and Broun \ htshci 63 1* T 4G >, j 5 „ 

opinion confined to the single case in which a M ill is prepared e}*'* 
instructions of the person taking large benefit- under it, but extends ^ to , 

in which cireumstincos exist avhich excite the suspicion of the Co 
win reaer such circumstances exist and wliatever their nature 
h° e who proposed the Will to remove s uc h suspicion and to prove imr» g 
tint the test itnr knew and approv e<l of the contents of tlic document, md r 
when this done th it the onus is thiown on those who oppose the Mm ® ^ 
fraud or undue influence or wh itever else the> relj on to displace the case 
r'"'" 1 ■ 1 The M.-P.C,™ t„ which all, won „ macli uH V ””Vcncf 

Hti< r \l!lnm 1C i r V i lttl0n lt " elf nnel not thedoubt that niav arise from * utl - 

Mr '«y C V> lwComes ^PParcnt on an mvcstigition of the t™ 11 , 

In the good * of Gopr^ur Dutt, 1G C VI N 20 » But when a ^ 
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impugns a Will on the ground that it wis obtained by the cxeici-e of 
undue influence, excessive persuasion 01 moral eoeruon, it lies upon Inna to 
t establish the cw In matt re of this dcscnption it is essential to take care that 
the decision of the Court rests not upon suspicion but upon leg il grounds, 
l established by legal tc-tinaonj Motilxn \ Jamseihjcc, 20 C W N 15 (P G) = 
80 Ind Cis 777 

v Matters before it “When the section speaks, of the matters before the Couit 
j if meins of course, the matters properly before it’ Banndra \ Lmperot 11 C 
W N 1114 (1178) The expansion ' matters before it in this definition includes 
matters which do not fall within the definition of cy idence’ as gi\en in section 3 
? Uhniron Prasad \ Lai mi Narayan AIR 1924 Nag 385 Thtrcfon in 
determining what is evidence other than ‘c\ idence ’ m the phrisiology of section 
3 the definition of the word “evidence must be icad with the definition of the 
word “proved ’ The result of a local enqunj by a presiding judicial officer does 
not come under cither of the two he ids of tin definition of the wonl evidence* 

, But is it is a mnttei before the Couit, the Court is entitled to take it into con 
? sideration in deciding a case Tor this re e<on it is clear, that the Lfgislituu 
intentionally l of rained from using the word “ev idence’ in this definition but u cd 
1 instead the words “m itters before it” Tor instance, a f act m ay be oi all} uliaaitti <1 
m Court The admission would not come within the definition of tin word 
“evidence as given in this Act but still it is a matter which the Court before 
whom the admission w as made would have to tike into considci ition m ordci to 
( determine whether i particular fact was proved or not Per 1 Uttci J m Joij 
coomar \ Bxndhoo Lai 9 C 3G3(3G6) = 12C L R 49U, 1 tiai Ifni \ Jhinqn 
, 16 C W N 42G R \ Amtosh, 4 C 492 Dicarlanath a Prosonna, 1 C W 
N 082 

I In AharRniy Jhmguj Tcuau, 1G C W N 42G the Court observed “W lint 
,a we desire to point out here is that there are in effect tint e diffluent kinds of loc \1 
4 inspections- (1) Those that are authorised or directed by the Code of Criminal 
Piocedurc and which are governed by the rules and limitations imposed by tin 
Code itself (2) Those which are in the nature of the \ lew by the jury I ud 
i down in section 293 of the Code Magistrates having the functions of both 

l( Judge and Jury in cases decided by them may in our opinion uew the plau in 

anv cic m order, as the rulings on the point s ay to follow or undtrst and the 
evidence We are fortified in this opinion by the ruling m In rc Lalji 
. 19 A 303 It is as the Judges there s*iy, not only not objectionable, but in main 
j 1/1 ©s highly advisable that a Magistrate trying a ciunmal case should himself 
1 inspect the scene of the occurrence in order to understand fully the bearing of the 
\ m idence given in Court. But if he does so ho should be careful not to allow any 
one on either side to say nn\ thing to him which might prejudice his mind one w ay 
h or the other This is the sime rule which is applied in the Code itself to the 

jy inspection by the jury But there is a third cl iss of local inspections under which 

/ V,C ™ , v the present and ver\ many other ca cs fall and thit is the class ivfctrcd 
‘ to in the ruling in Joy / Comat s case, 9 C 3G3 above mentioned c 'co also A i v % 

'* Ind Cis 33 Ilrnlnu v Emperoi, 52 C 148 So all these loc il inspections 

should l>„ considered by a Cnirt in deciding a c ise, although they are not evide nc< 
i< ns defined by the Act Jlai Kiiltori Kumudini , 15 C L T 138 So 1 1 o 
commissioners report is evidence in the case, but Coiirts should tike care to sci 
/ th at it is filed as an exhibit Atjuna v Datjamdlu, 93 Ind Ca-' 301 = 51 M L T 
J G>7 Ordinarily in a boundary clisput commissioner’s report is of great 
J unnortauce Abdul v Pliojendta 90 Ind Cas 642 In Babboo h/inkh v Fniyeroi 

'il "* J O 310=14 C W N 422 “tbcic arc no doubt pas-ag* & in the judgment of 

. U oodiofjk T which might seem to imply that the obscry ition of a f act by the 51 agis- 
| r ate could not be admitted But a careful penis al of the judgment as a whole show s 
|i l u t what is meant is that mere observation cannot be allowed to o\crrido iht 
i f ji« cssity^ of evidence and a case cmnot be decided merely on an ob-erv ition made 

< ^ t? \r e ^° ur t locally If m looking at a place in onler to understand the e\ ul< nee 

d l ® M agntritc thereby understands th at th( description of the pi aco give n in the 

y '"'once is erroneous or f al-o he i- ccrtimly not precluded by the 1 iws of evidence 

welding that the f lets stated by the witnc° es who gave tint erroneous or 
' 1 se (k-cnption arc not proyed and in so holding lie doe- not make himself a 
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S 3 witm si hut ai ts \m IivUi limiting on matters Ik fore hern AW h ive «Wi 
tint tin jn Ik ml \-t in m tin countrj of uliuli the I Mile nee Act n ft w ‘ 
itnpmtint f u t >r p\t*tln ( mirt pirait to udjud„i the t xi>»ti iicl of fitUonnnl'T 
In fort it — will or uiiMilm„ ns tluj an ihpo-wlto m the anlencc To h 1' 

o tlu r wm wo tl«l Ik a limit (onllut with Toy Gomnr h ovh, 0 C 16.3, ivimli ' 

t ir i" ttt know In mur li * n ilissi ntr d from” Alim Ilni\ Jlnngur Tatar 
lh (. \\ >» lJbtti'd 1') C. \7b Hut n Iu«U,c w ithout giving e\ nlcna in i wi 

i i witnin ruin j impmt into a < i«e his own 1 now lodge of puiwulirkd'' 

\ v/»mj Ityol i(, \\ H nI’ C - II A 280, <oc il o Miflm 

\ Mine A/ in 11 M 1 \ >11-7 \\ I{ I» C 27 

A lot.il ui-]H(tion hj a Mni,i-*trUc mu-t^ln hddjxpariw'h ntiil onlv far 

t ’ u <‘t tluutl itm ft nml umh r»i ulillnjjnlit cinknct.in tin tx* 5j"f 

MimiUl no\or Ul -. uSitilnt il for < \al*nu mtlu.cw I'iwurtlan \ Tara 1 i? 3®“ 
' l " ^ ‘ ''W'l V/uml \ ^i/n‘Ii<ntr, 2^ M L j 7)8»29 Xntl Cf 

llu nutv wllOlll till r. nit r>f ll.o Uil ...wmAiinnKliJ ( 


it iJ> ' '/'I'woilr ^i/tianntr, _S M L J 7)9 = 29 ind tf * 

Uu put\ u. im-l whom tin n ult of the loe il inspection is u-o<l t patfrui 
pujiuiiutl uni j put |o ni urt p unhle iliwith lnkifjo in not Ik me able to R‘ mnVI ‘ 
the w i oil}, imjm mou (torn the mind of tlie Magi trite l>} cro ■cvwniow 
him J lit il iii}.i i ji int n-ilinl if thi Mngi trit holds the locil (.input) 

™ n » ^nhai \ That, In s „njh 71 Iu«l C\-> 712-1 PL P 7)9 
it \ stn,L u-< *>f knowh dgi ih mul from n lotil inspection 

nttmdm* tlu wuHil an oppoitmut) to ir«i> examine or to exphm tin Pj n : 
it. unit him hi uts with mituul irrcguhiritv suiheuntU to Mint" tne ,r 
A/yirtu v p mjtfun bt Iml C in 794 = 2 Pat L i IT) If it is not o»9 rtl 
ohjictioinhh hut m in uh eves hi„hlv iul\ i-nhlc tint a Magistrate * 
crimmu (ic niould hiinn If impnt llu scene of ocuirrcna in oriler to « r 
s ! l1, ' l / u . llv l ' K ht inner of the tniUnce giu.ii m (xiurt hut if ht tlocs e< \ 
should Ih fwful not to illow anj one on either Mile to *xy ffim 0 * ? ,t 
t w "74 b pKfluiliti, his mnul oneway oinnotlur luqtiaj \ riupcror,ol i |U 

o t ^ rri* 1 or | kr 18» Ci\ il ProccduruCoik tuul with outer AAA I ^ 

9 t nimocwliw^oflp-t Jmlqom iHnnlct^e in »kr s iloc il uispoction in per**} 
u ^ aw lelion The ilicwons m Uni lu^hort Ghovk \ Kumtuhn i Art«^ y ' i 
n!, 1 ' 1 / C v 37 ]"VrS . L 5 r ) 3S ^nntLaly GoJ ul Sahn 33 Iml Cx 3lJ*“ 
Djtruka Pio^ad % Utl hu Lai, Iml Cx 241 ire cases the ilecwom 
ire base don the oitm ion from order XXVI, rule 9 of the Code of Out 
, if J° rt S thvt occu 7 ccl action 392 of the old Code, winch provderl L , 

ssueof v commission for a locil mv -tiif ition onlx m eves, when it couI« " J 

I,id f V "A f°a n r l r t] l° '»* person ^afapalhy x 

Ind C is <90 = 44 SC 040 the ruli now stmdH-nJtudjje 

S , V" > f^^henbotlceronHit todo ^'Tm-pectiu^feown inconL^^' 

hLSwir k qnciffon arises whether tlurTepoifor a proa mxf ^ 

^ 1 tj< ? mt l> u p ttcl J U , c{oTt Jt Hut the renort of i process tr [' r A 

TiLh evidence unless he b< exunmod as u witnes, with 

tUcmen 4ot the accusal and /71 Int d m\eitisiti Bn n! 

comnn^oiicr VI'"'" 

nj i xonirt \ nie Snnuaca v 0«rc», i M 393 <39 

nil cm„otT ma ' ' D ”>“”Srtion or a «.ncl« 

of Plttol. Il„. , 7 , in' r u ,X ,l n -> r ™ ’ ‘los.n.0 of , crlunty bo n 

thi 1 \U rnul tevt whuh ov Wabon is not reisonihU cxpa{)l , ’ ^JfiraiW 
with the ri m rd ti nik,u\ ol ff,? ( ? COm j n in< V , tllc 1 ' ‘'leece Act m confor® ^ 

man ns mi npproprmU. 3 toneri °ipM the requirements of n P 

Ludence Aa is lit the S vmf tn», t 'A v t m i 1)y ' vll,cl ‘ t0 meisurc pr^ ^ 
lmc tuno CK P r> ^d in terms which allow full effect t» 
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given to circumstance's or conditions of probability or improbability, so tint S 3 
when, as> m this cxsc, forgery comes in question in a civil «uit, the presumption 
agmn«t misconduct is not without its duo weight is a circumstance of impro 
babihty though the standard of proof to tho exclusion of all reasonable doubt 
required in criminal cast's may not be applicable [cf pci Tf ills J in Coopct \ 

Slade-, GH L Cxs 74G , Doe d Dcvtnc v II ilson, 10 Moo P C 502 (531)] 

Per Jenhm—G J m In the goods of Gopessur Dull, 39 C 245=10 C W N 2G5 
(270) “In mj opinion’ says Woodioffe J in Donald Watson \ Peart/ Mohan 
W C W N 185 at p 214, “there is but one rule of evidence which in Trnlii 
applies to botlx civil and criminal tmV-. and that is contained m the. definition 
of the terms ‘proved* and ‘disproved in section 3 of the Evidence Act I his 
Art, to u«o the language of the Chief Justice m the ease cited, ‘in conformity with 
the general tendency of the day adopted the requirements of the prudent man as an 
appropriate concrete standard by winch to measure proof The test in each ca-e, 
i«, would a prudent m xn after considering the matters before it (which v try with 
each case) deem tho fact in issue to be proved or disproved ? In a matter of this 
hind the conscience of the Coutt can never be bound by anv rule, hut tint which 
coming from itself dictates i conscientious and prudent cxerci-o of its judgment 
And speaking for myself where, whatever lie the form of proceeding, chnigcs of a 
fraudulent or criminal character are made against a party thereto, it is right to 
insert that such charges be proved cleirly anel beyond reason xblt doubt though the 
' nature and extent of such proof must necessarily vary according to the cirunn 
stances of each case There is a presumptton against crime and misconduct, and 
1 the more heinous and improbable a crime is. the gre iter of necessity is the force of 

1 the evidence required to overcome such piesumption I cannot my self imagine 

1 a Court say mg to a party, who as in this case may be n person holding high and 
; responsible position with a previous unblemished record, ‘It is true that I have 
■ reasonable doubts whether you did the grossly criminal acts with which you arc 
charged, but I find that you did so all the s ime’ And tins exclusion of rex on 
j able doubt is all that the so-cxllcd ‘criminal proof requires,” Sec d o Slat he JTi 

i 817, Pest n 7G, Taylor Ev § 112, I? v B lute, 4 Fort & Fm 383 It v 

i Madhuh 21 W R Cr Id, It v Behan 3 W R 23 23, It v Gorool, 25 W II Ci 
1 30 Trial of Lord Cornu allis 77 St Trials 149, Trial of It T Cross field, 2G St 

* Tr 218 The phrase “proof beyond a re xsonable doubt” by no meins import a 

* proof which cull for a mathematical reduction in the shape of the demonstration of 
s gmlt but i6 often far remov ed from it Burr Jones § 5 A reasonable doubt i* 

I not to be a mt re quibble xn idle doubt created by questioning for the s-ihe of a 
$ doubt, nor suggested without some foundation in the evidence It l-, such a doubt 
j> only as in a fmr, reasonable effort to reach a conclusion upon evidence, using the 
d mind in the same manner as in other matters of importance prevents tho jury froi i 

coming to a conclusion in which their minds rest satisfied Common Health v 

* Costlei/ 118 Mass l, (1G) 

i I’eihaps the best definition of reasonable doubt ever promulgated was uttered 

I'y Chief Justice Shaw m Commonwealth v Webster, 5 Cusb 295 = 52 Am D« 

\ 711 (730) Ho observed in that cxs< “Then, what is reasonable doubt ? It is a 

l term used probably pictty well understood but not eisily defined It is not mere 
possible doubt because ev cry thing relating to human affairs, ind depending on 
t moral ev idente, is open to some possible or imaginary doubt. It is that of itc of 

* the case, which after the entire comparison and consider ition of all the evidence, 
leaves the mind of jurors in that condition that they cxnnot snv they feel an 

f* abiding conviction to a moral certunty, of the truth of the charge Hie burden of 
) proof is upon the prosecutor aII the presumptions of law independent of evidence, 

* arc m favour of innocence , and every person is pn sumed to be innocent until ho 
/ is proved giulty If upon such proof then is reasonable doubt rem lining, the 

accused is entitled to the benefit of it by an acquittal For it i-> not sufficient to 
w? f *1 ^ Probability though a strong one arising from the doctrine of chances 
V hat the fact charged is mon. lihtly to be true than the contrary , but the evidence 

ror! Cvtft l ,1,3h ^ l0 truth of the fact to a rea on able and moral certainty ,-n 

* „ t r | that convinces and directs the understanding and *■ iti fies the reason 

’* , VI] 1 ' 'payout, of those who are found to act conscientiouslv upon it. This vve 

'/ e t0 proof beyond reasonable doubt, because if the law, which ino-tly depends 
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upon considerations of n monl nnttue, should go further thin this, md rcqwr 
ibsoluti certunty, it would exclude circumstantial cadence V 

People v Stionq, 30 Cal (Am ) 151, lo5, Cuiraj C 7 says tint it is 
most satisfactory definition ever given to the words ‘reasonable uoubt m 
known to criminal jurisprudence ” _ . (<T> ii,™,,} 

Similarly m Com \ Costlcu, 118 Mass 1 Giay C J said Pi oof bjwui 

reason able doubt is not beyond all possible or imaginary doubt, but suenpr 
preclude every reasonable hypothesis, except that which it tends to suppon 
proof to a mor il certainty, as distinguished from nn absolute certainty a II 
to a judicial trial for crime, the two phrase-* are synonymous and e 9" lV ™ l’ 
has been used by eminent judges to c\plam the other, md each signifies * 
as satisfies the judgment and conscience of the jury, as reason 
and applying their reason to the evidence before them that the crime t o . 
been committed by the defendant, and so satisfies them as to ieav 
re a onable conclusion possible ” , > on , 

The genenl rule would seem to be that each case must ho consit ^ 
merits and that the Court must decide aftei most careful consider 1 1 . jj 
effects of a confession coupled with other end once on the record at f 

degree of proof referred to in s 3 ot the Evidence Act has been reac 

Kmq Empei or v Nga Po Thci, UBR (1913) 2 nd Qx 170 = 28 Ind tww 
Cr L J o6G The rule of evidence contained in s 133, Evidence Act _ ^ ^ 
tion 114 (b) amounts to nothing more than a direction to ill Judges ana a ° 
that a fact cannot reasonably be held proved within the meaning oi s 
be no other evidence of it than the statement of an unreliable witnes 
Ramchandra, 6S L R 193=14 Cr L J 262 = 19 Ind Cas 534 ^ 

Stricter degree of proof in criminal cases Section 3, hj -s 
degree of certainty is sufficient to hold that a fact is proved .. ' J, ..l^u 

32 P R 1873 Cr Under s 3 a fact is said to be proved, when, after c . n 

the mntters before it, the Court cither believes it to exist or Considers it* t , cU ] 
so probable that a prudent man ought under the circumstances or ai , 
case to act aipon the suppo-ation that it exists A stricter degree op #u 
required in criminal proceedings the per»u ation of guilt must unou , 
a moral certainty as convinces the mind of the tribun al as reasonable < n ">. ( 1L 
all reasonable doubt It is the business of the prosecution to bring gam , 0 j 

the accused to the satisfaction of the minds of the jury, but the <iou ^ j 

benefit of which the accused is entitled must be such is rational, tlunkiiip w , r 
men may furly and reasonably entertain not the doubt of a v acilliu £ j Jt 
that has not the moral courage to decide but shelters itself 11 ' U „ en t 
scepticism Then must be doubts, which men m ay honestly ono* ‘“Tlieri 
cntcrtun lh hoi \ Kviq Emperot , ?L B R 210 = 4 Cr L J 38- yr 

n strong and m irked difference as to the effect of cv idenco in civ u nnu j, 
cases In the former a mere prtpondci ince of probability due regard d » » ^ 
to the bunion of proof is a sufficient b isis of decision but m the latter, c i ^ ^ 
when the offence chargid amounts to treason or felony a much nigWt* „ 
nf assurance i required The serious consequences of an erroneous con«e . 

both to the accused and society the immeasurably greater evils which H ., 

th in from nn erroneous acquittal h i\c induced the laws of every wi e an« , 
nation to In down the principk though often lost sight of m practice* 
pur*unt!on ot gmlt ought to amount to a moral cert unty , or is an 
Tndgt expre e<l it, ‘such a monl ccrt unty as convinces the n«nds ot th 
ns n a on inn men licvond all reason iblc doubt 9 Per Pari e D uw‘ ; jj ( 

Mirny Sum Ass 1S13 Beit § 05 The express, on “ moral certain t} 
u «1 in contriilistinction to physical certainty or certainty properly ' r 
for the P"\ steal p 0 sihihty of the innocence of anv accu cd person can ’ 
cxfluiitHi Jlul Moral certainty is In the law of criminal evidence tn« * 
ot n urunco wni< ti induce s a nun of xound mind to net upon without tio ^ 
th, comlusion io which it k ids plar l s Law Dirt It is ako defined n , 

d'gns of miprtssion of the truth and fact falling short of nn absolute , 

«unui«nt to in tify a venlut of guilty tven m a capitil cn«e Burnt C*r r 

Inonlmiry mil e-la* n J u d„o of fact mu t find for the p^rtv <" fr 
favour then, is pn pomkmnce of proof, nlthough evidence be not entirely uce 
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doubt In criminal cw^ no weight of preponderance of evidence i& ^ufht tent short § z* 
of that which excludes all reasonable doubt” Pci Birch J m Queen v Mndhub 
Girt 21 W R Cr 13 at p 20 Convictions must be based on •wibskmti d 
nnd sufficient evidence not merely morn! convictions Queen v Sorob 
Itoii 5 W R Cr 28 When prisoners confe«s in the mo-t circumstantial 
manner to having committed a murder the finding of the body is not absolutely 
essential to conviction Queen v Pctta, 4 W R Cr 19 see also Queen v 
Poorusoolah, 7 W R Cr 14 A Judge was held to hive excicised a proper 
discretion in not passing sentence of death in i cisc m winch the dead body was 
not found Queen v Bnddui uddeen, 11 W R Cr 20, Abbn Sddar v Bmp i css, 

11 C 642 

The difference between the tml of a civil and a enminal case i& tbit, in the 
foimer, it is the duty of the parties to place their case before the Court as they think 
best, whereas in the latter it is the duty of the Court to bring all relev mt 
evidence on the record and to see that justice i& done Jumvcior v Janki, 45 A 
283 = GO In d Cos 322 

If the Judge of the Appellate Court had any doubt that the conviction w is 
a right one and had any doubt as to whether the offence charged had been 
committed, whatever the original Court did he should discharge the accused 
Milan Khan v Snqai Bcpnri 23 C 347, Pi otapehandra v Emptcss, 13 C L Iv 
25 But in civil appeal an Appellate Court should not set aside the order of the 
original Court unless he is satisfied tint the older is wrong Ibid, see also Prolup 
' Bex, UC L R 25, Lahce v Gurdar, 43 C 83S , Skumnu garoya v Manilla, 

32 M 400 , Ini lad v Patrshri , 32 A 321 The Path an-, of the Peshwar district 
being always disposed to exaggerate and add two charges agmst the guilty and 
totally false one against the innocent, Pe«Hwur murder cases invariably intro 
duccd into the ev ulence an element of doubt of a v ery intangible character But 
an acquittal cannot be based on this kind of doubt Section 3 of the Evidence 
Act, lays down what degree of certainty is sufficient to hold that a fact is proved 
Abdul Karim \ Croicn, 32 P R 1873 Cr 

The terns ‘ evidence” and proof These terms are often used in such a 
manner as to include it one time the media by which the fact-, ire established, 
nnd at other the effect or conclusions produced by the testimony It is true the 
attempt has frequently been made, but without great success to distinguish 
between the terms “evidence * and “proof” The latter term in its popular 
me mmg more often refers to the degree or kind of evidence which will produce 
full conviction, or cst iblish th< proposition to the satisfaction of the tribun iL 
More accurately, proof is the effect or result of cvidenci, while evidence is the 
medium of proof Bun Jones $ 4 “Wh< never ill the evidence is of °uch 
a character is to convince the intellect and conscience of men of a fact, then 
tint fict is proved Proof is that degiee md quantity of evidence that produces 
conviction’ Nnling v Com monucaUh, 98 Pa. 322, 323 Proof is tint quan- 
lity of npproprnte evidence which pxodnees assurance and certainty Evidence 
therefore differs from proof as cuiscfrom effect ’ II ills Cir El 2, 8 , Grccnl Ei § 1 

4 Whenevei it i& pioutlcd by this Act tint the Court 

Miy presume.” m *ty presume a fact, it may either regnul such 
fact as pioved, unless and until it is dis- 
proved, oi niav tall foi proof of it 

Whenever it is directed by tins Act that the Court shall 
'Shall presume’ presume i fact, it shall repaid such fact Ub 
pi oved unices and until it is disproved 
When one f ict is declired by this Act to be conclusive proof 
Condusne proof ” *nothei, the Court shall, on pi oof of the 

one f ict, regaid the other as proved, and «Inll 
Pot allow ev ulenct to be giv cn for the purpose of disproving it 
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Presumption, meaning of I ho \v ord “pie&umption” m its leg'll 
is used m rnJiJi Era to describe either nn inference or l ™Ic of I' 
the 11 ord is used s 5 nonj mously u itb “inference it de«en es „ ,l 

tion (itrtpt to gu ird ignnst liny misconception ' v | ioh nn m f erenw 


juion wnie-n in i* m - - . 

the iv ord m so m mj otlicr senses Where the nord does not n™’** fa , 

it is used to destnbe some “rule of htt This is the shortcut » > J 
it may mein a great in iny different tilings, for the rules of , Lw 

\ irious As i nutter of f let, it sometimes design ites a rule o 
and '•oim time'' a rule of procedure, or othei branch of adjectnr ^ 

Eudcme p 79 So in English L iw, following the Ci\il P . . 
fhuilcd into three hinds (1) presumptions of fict (piacitimptiot / condu m 
(2) lebuttibli presumptions of luv (pranumptionp ju?ts), l ^ 
presumptions of luv (praesunmhones pa is cl de jute) f nrorcump 

eliss recognized m English textbook", viz mixed presump > ^ ^ a; 

tions of mixed law and fict Not l Ei 97 The effect of this se n<4 r.f { pt an 
with the distinction 1 nown to the English Lw between presumptions u ^ ^ 
presumptions of I iw , ill the presumptions ire mule to rm ufi 
of the thiee cl is-.es mentioned in the present section Cun &v ^ 

Origin of Rules The&e rules, it is likely, ill h id their begmning* ^ 

inference however independent of it they mty have become in i C«u 

Now, the basis of inference is experience Ihe Judge and the ju y s oa ? , 
with the experience of ordin iry human beings, and, pe v <>upV 

drilling inferences, con&tintly call upon such expen , x , 

with the f icts introduced as evidence at the trial, it f jtsuc 

the mfeiences necessary to irrive at a determination of tne jac M grouj 
h ippens th it, in the almost mnmnerible cases that ire fried ceitam n f ert n« 
of facts hive been repeatedly presented to Courts ns found ition . , oirta , 
and the inferences being reasonable ones, judged by the experience <lifhci 

jury have been repeatedly drawn until a rule has cry stalizeil •“ e( j [,yi 
to set why these rules developed so early, and were «o remit} i ^ ew 
Courts Judges have alwavs been suspicious of juries anrt . I \x nc | u m 
opportunity to establish mle for their guidance and to control w « n otlu 
from tho ev idcncc introduced The mind of the Judge was supp jn flmn< 
if not logical while the untrained minds of the jury were open m f cl xncc v 
of prejudice, sympathy and a thousand other things -Lo^ica ju<l 
then fore made the basis of a vi«t number of such rules w 
( -t iblishcil and which they calleil presumptions, — rules t elating to _ , e> fix 1 
piovingtie- and in this sense having to do with the law ev n nirty W 
for cxunplc, when sufficient evidence was intioduced oi wnei l go A* 
introduce fuithcr evidence if he would win his case McKclicus ~L effect ( : 
the dlt it of a presumption Prof That/cr « iy s ‘They have the r^cir ell 
no othei) winch they have in all the other reason* of legal reasoning j, , m pi 
it suit mcc-sinly from their characteristic quality — the quality viz open 1 * 1 

to iirtun fut or groups of fact, a mrvna facie significance girii 
In the conduit, then of an irgumcnt, or ot evidence they throw u IJ? inB foxth^ 
whom tin \ ojk rate the duty of meeting this imputation Should not i- ^ prt f 
iddwed they settle the question involved in them in a certain way j, 

who would not hive it settled so, must show ciuse” inaycr 
Id j> 11 Jor 

Presumption of facts Presumption of facts according to 
unit of tho e infirentcs which have never hardened into ru *c^ tj, c y 

t> whnli thin fore the Judge i-. not m titled to direct tho ^ jury 1 m , n onl 
1“ mid in a mittir of Iiw to dnw them in other word 11 they nr® . nwn t 
bihilit < - of fait wlmli tin. jury may draw or not ns in their J 
* m uni turns of lh< ci-e may appear to warrant If ills ri poji 

» im-iiinj'ttun of but is nothin^ more thin an argument more or ' j 0) ( 
it is mi infmnn of onr fm t dnw n from other f tefs It ii for thc J ^ n { 
thit iiif< n nn or not as tin v think fit they an not Iwiirnl as a W I„< 

l> draw it. It is tin dutv of th< Judge whin then i^no evidmcc I yC j 

n Hunlil in ui would hone tl> draw the infinnec, to withdraw tint i 
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from the jun , bit if there is an) evidence upon the nutter, he niti-t leave it to S 4 
the decision of the jur\ If the) do draw the inference tliur verdict will not 
he disturbed, hut equally it will not be disturbed if they decline to draw it 
Voucll Ei TSG So there nrc no special rules which gov ern the subject of 
logic il in ft renct**, and presumptions winch arc imrclj inference* ixlntc to dl 
clas-oo of things and ci'-cs Mclchcys Ei § 37 The ca c es winch iroco often 
cited as illustrating the proposition that then is a presumption ngmn c t tin party 
who suppresses or destroys evidence or fiuL to call a witness, within his control 
are all case-, where w lint l'j talked of is inference Cai prater v Penn, Pit Co , 

13 App Du 32S«43 N Y Snpp 203 ‘Tlie iiut chaise ’ >■ iy J)f, hot Ion 
‘•ippeirs to point at presumptions of fact, or natural presumptions, or as the 
cmlun termed them hotmnis lanlum” Nort 1 \ SG Inferences or presump 
tions are always necessity driwn whenever the to'-tunony is circumstantial, 
hut presumptions specialty so-cilled, aro ba>-cd upon that wide experience of a 
connection existing between the facia probantia and the factum jrrobandton , 
which warrants a presumption from tho one to the other, wherever the two uo 
brought mto contiguity Presumptions ore draw n from the course of nature , 
for instance, that night will follow day, tho seasons follow catli otlu i di ith 
ensue from a mortal wound and the like, or from the course of human ifliurs 
from a familiarity with the ordinary springs of human action, from the nsa 0 o of 
society , domestic relationship and transactions m business (Info section 111 
illustrations and notes ) Eort E\ 97 Such inferences ire formed not by v irtuo 
of liw hut by spontaneous operation of the reasoning faculty, all tint the law 
i c l ^ em t0 recognize the propriety of their being so drawn if the Judge 
Hynkfit The Court may presume them, t c nmy cither draw the inference 
which the fact suggests at once, and call on the opposite p irty to disprove it, 
or may refuse to draw the inference and cell for pi oof independently of the 
f lets by which tho inference was suggested Thus, m the case of a m in found 
m possession of stolen goods shortty after the theft and unable to account for 
his possession, the Court may either presume tin guilt of the accused and throw 
upon him the onus of proving his innocence or it may refuse to presume Ins 
fyult and may throw upon the prosecution the burden of proving it Besides 
these natural presumptions there aro several instances of presumptions as to 
noeuments dealt with in sections 8G— 88, and 90, in which the Court i , m liko 
manner, empowered to throw the burden of proof on which party it ph i^cs to 
presume a fact or to call for proof of it, as it tlunl s best Cun Ei 85 “ A 
presumption of any fact ” say s Abbott (J J in P v Purdctt 4 B A Ad 1G1 ‘ is 
property an inferring’ of th it f ict from other ficts tint arc J nown , it is an act 
ot re xsonmg * 

Presumptions of law Presumptions of law aic of two kinds First 
conclusive or imperative presumptions that is, legal rules not to he overionu by 
■nij evidence that the fact is otherwise Thus by the Statute of Limitation a 
simple contract debt, not kept up in certain specified manners is extinguished 
liter a lapse of certain number of vears , nor can it be reoo\ cred by proving that 
lh SUm u aue nev er been paid Agun, a sane man is presumed to contcmpl itc 
Uc probable consequences of his own acts, and this presumption is conclusive, nor 
•way he rebut it by showing that in fact he did not foresee them “It is m 
jnivcrvtf principle’ said Lord Ellcnborough “that when a man is charged with 
on^inactof which the probable consequence may be highly injurious, the 
mntion is an inference of liw reoultmg from the doing the net ” Lex v Dixon 
of h ° ^at by this rule a man is made responsible for the consequences 

» nis acts, whether his conduct is marked by heedless negligence or obstinate 
, Uf the same nature are all rules- respecting the limitation of actions 
^iu tun by prescription, which Jlfr Start ic calls artificial presumptions Slaihc 
tolr i In sonic ca«cs of conclusive legal presumption a party is sud 

whe C to ^ w ‘ an d to liave created an estoppel against himself An estoppel is 
hi ” If - ,n 1,1 has done some act winch affords a conclusive presumption agunst 
m iLVi IC ‘ , J!S ct of matter at issue Formerly in England, all children born 
dunnrr ,Ul " wuock, if the husband was not impotent, or beyond the four seas 
to tho° 1 P cr, °d exceeding tint of gestation were legitimate, nor could evidence 
contrary be received in a court of law Co Lilt 214 C Tho presumption 
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of I iw w is thou imperative whatever might hue been the re'll f let's of pikmify 
md Iiowr vir tleailv tin j might be proved, still the husband w is considered t 
f ither of his wife s children Since that time how ever the rule has been chin a 
m England, ind probable evidence that the husband was not the father of th 
child, is admissible Banbury Pen aye Case, G irdnu Peerage by Lt Maruiar^l*- 
Tht presumption thertfou in this case now belongs to the second or nior 
comprehensive kind, which is termed disputable or rebutt ible presumptions w 
— Presumption 1 f of I an and Presuinptne Endence, C Law Magazine, on 
‘ Conclusive proof ’ m this section is equivalent to irrebuttable presumption ,or v 
)n t sumjHwnPs juns et dc jure of the civilnns Their number is conip wi mt 
lew, sound reason ^eems to fivour in inclination to reduce their numbif 
further, and to allow as manv legil presumptions as possible to ‘duu 
donee probelur in rontranwn (until the contrary be proved) the effect of 11 
prt sumptions is to shift the burthen of proof, and to throw the o«»s ^ 

him who has to displace a presumption when once it h is arisen Kort Li o' 
well known instamp ot an irrebuttable presumption of law can be found m 
S3 of the Indi m Penal Code where it is laid down that nothing 13 anoninci 
is done bj a child undrr seven yeais of age 


Kebuttable presumption of law The second or the more comprch? n , 

I ind of presumption of law is 1 nown In the term “rebuttable preemptions 
or tlu. Presumption cs juris tantum of the civilians This kind of P re x , / jn 
lines when presumptions of law are certain assumptions or legal tulc« 1 
the amount of evidence requisite to support a particuhr allegation, , n 

J ,un «. proved may be either explained uwaj or rebutted by cv nknee to n 
trirv but lire conclusive m the absence ot such evidence , ° , i, v Lori 
lututin the two kind of legil presumptions is thus clearly ^ , JLt d 

! hiyefd in Dariun \ Upton, 2 Saund 175 b note “The enpjnjm^ 
lights with tht defendants acquiescence for twenty >ear«, is i 0T n 
pu sumption of a right bj grant or otherwise, tint unless contradict* 
pinned tin jurj ought to btlteve it hut it is impossible that hn 0 5 
tmbi s-ml to > be an absolute b ar, like a Statute of limitation, at w a n* a 
Presumptive, bar which ought to go to a jurv ’ I egal presumptions ol 
kiinl (which may he termed disputable or rebuttable presumption 1 *) ' uc ‘ 
of tlie quantitv of evidence or the state of facts sufficient to make oi pll f 

fane ca t m othci word of the circumstances under which the burden • j « 

In on the opPOMti partv Of this vcr> extensive cla^s of presumption > 
txmnpUs will sufhco flms, n man is presumed innocent until he l t 
C u th it is if a .man is clurgcd with a crime, he is not bound to r _ r 

in urn not nut his accuser is bound to prove that lie dul commit it- ,t 

n tluld is horn m wulloek, one who questions his Iigifmincy nui t <fl li 
it ia child is born during a divorce at mcii'-a ct thoro one who mw „ i 
li^dminiv must nrovt it Again the presumption of law 13 that p 
iilive link s notfung 1ms been heard of him for seven v oars when the j , , 

tmn i that he is dud that is to «nv, if it is averred that a nnn n * 

pirlj inu t provi lus n° < rt ion but if nothing lms been In ird of I ,inl . . yx Y\\ 
\i-irs tin «pjjo ile pirtv must prove that lie is nlivc Wftstc l" 1 , L 

n Ij nns u n>id is pn umed to belong to the owner of the adjoining 
1 uni wIiim tub i then fore valid unlt-s some oik can **how a F 1 r r* 

el mu I In cireiim tuicLS which will ruse such a legil presumpt . 4 ? 

« (fur word will impo a on the otlur pirtv the notes itj of P rt ?'i , ' s , - 
tut is not HMiniinns difhrwith n„nnl to the s mu fact m did * n {l u * 
‘• i *ul* no whii h in om t ue is Million lit to t tahlish n tiihwn . . a 
t n< l, r r 1 M,t ufhcKiit Tim m ‘•ftticnient ci=«s proof of « l rtn £ , 

’ * f *** ^ tv , ° I" H *d a* man and wife is Mifbeunt to nu ‘ R * p 

ti n mimv rr Dmmpi! tin otlur pirt> to prou that then *n * ti0 f 

Ul * nn * f ,,r hi^amj and tu turns for criminal conv-n-ah° n l t // 

l /lr l/tTw* J JvT 111 I rC u,n l lt,0,IH °f IflH 0,1,1 1 1 

J y 

Sued preaumptiouj Mixtsl pn sumptions of liw nml fait 
1 11 i‘ I 'uli h 1 tw of m! prop, rtj fh< In«h m priuditi mer 
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l give them much stud) , nor is it necessary to pursue the subject further litre q 
The Code provides on!) that a few of the ordinary presumptions recognised by ® 
law may or shall be drawn ' Nort Ei 97 

May presume This is a presumption of fact of the English jinists Presump 
tion of f let has a totally aliffcrent meaning from presumption of Iiw, and refers 
1 not to propositions, but to arguments — not to assuming, but inferring When 
evidence is offered which can only be brought to beai on the matter at issue bv i 
process of reasoning, the infcience is tanned a presumption of fict In Ilex \ 

Bui Jclt 4 B & A 161, Lotd Tentcrdm sud “A presumption of an) fact is 
propcrl) an inferring of that fact fiom other f let- 1 that are known , it is an act of 
reasoning, and much human knowledge on all subjects is derived from this 
1 soureo A fact must not be inferred without premises to warrant the inference , 
but if no fact could thus be ascertained b> inference in a Court of law, ver> few 
1 ofh nders could be brought to punishment’ Hie statement on which this 
' mfeience is founded is termed presumptu e eaidcncc Our experience of the world, 
i for instance, leads us to infer that a man who is in possession of stolen goods 
shortly after the theft and cm give no account of them, is cithci the thn f or has 
received the goods knowing them to be stolen Our knowledge of hum an imtuii 
leads us to infer that a m an, who does, answer a question, could not but answer it 
m a manner favourable to himself Such inferences uo formed, not b> \irtue 
of an> law, but b> the spontaneous operation of the reasoning fieult) all that 
the law does for them is to recognize the piopricty of their being so drawn 
if the Judge think fit The Court may presume them, i e mij cithci draw the 
p inference, which the f acts suggest, at once, and coll on the opposite pai t) to di-proa e 

* it, or mn> refuse to draw the inference and for proot of it, independently 

s of the facts b> which the inference was suggested Besides those natural presump 

d tions there are several instances of presumptions as to documents dedt with in 
r sections 80-88, and 90, in which the Court is in Id e manner, empowered to 
f l throw the burden of proof on which party it pleases, to presume a fact or to cill 
: for proof of it, as it flunks best Cun Ei 85, see nho Shafiqitnnissa v Shabhan 

* Mi 20 A 581 (580) = 81 1 A 21 = 7 O C 290 = 0 Bom L R 710 A Court, where 

/ it “may presume ’ a fact lias the discretion to picsume it as proved or to call for 
1C confirmatory evidence of it, ns the circumstances require liaghu Nath v I loti Lai 
M 1 A L J 121 (123) The presumption mentioned in this clause is not a h ml and 
/' f ast presumption incapable of rebuttal a presumvtio jui is ct de jure Emperor 
*1 v Snmiat ?, 7 Bom L R 909 (974) = 3 Cr L J 32 The word ‘may pro umc in 
If s 90 ought generally to be construed m more rigorous of the sense allowed by section 
I*' 4 Mchcr \ Nur Muhammad, 110 P L It 1902 see nl-o Safiqunni^a \ 

f bhabhan Ah, 7 O C 290 , Ilamicn \ Vcrappa, 11 M L T 09 

\ J Shall presume In cases in which a Court shall presume a fact tlie prc-timp 
“ { t'<m is not conclusive, but rebuttable A AV N (190G) 310(317) Of course there 
i% is no option left to the Court but it is bound to take fact ns pro\cd until evidence 
w gi\cn to dispt°\o 't, and the party mtero teal in disproving it mu t produce 
r wi c ' u ' tncp A he can Presumption of this sort nn-es chiefly as follows (1J 
i, ^ AV acre from tho nature of the ca c the truth of the thing pre-unud 
Ai 111 ft high degree probable us, for instance, the genumenc-s of n docii 
t ^ incut purporting to ha the G wetto of India, or of a duly signed record of c\ nh ncc 
'A or * * o (-) when it is as, for instance, that i document, called for mid not prodiu od 
if w vs duly stamped, ntte teal anal executed (section 89) or that circum tancas 
bringing an offence within the exceptions to the Indian Penal Code do not 

1 , ^Section 10"> sections 79— 85 make mention of such presumptions Can 

l Ihc definition of the word “shall presume given in the section cannot 

;‘V ^ ft’^b'mleal to other Statutes except by express legislation to that effect Per 
J »n Dm g *P,owl\ lla an bingh *3 A. 799 (SOS) P B In tho Indian 
i'» v v lence Act the w oral “ hill presume’ indicate that the pn sumption mentioned 
fill J'huttihle presumption Had, nl-o Hum Jh v p*T\olam Anmm 

f? eTit if ^ Presumptions of 1 iw are rules of 1 iw whether di'puLibh or tin 
*i 1 ’uu-iry If flu disputable pix umntion is not contradicted or removed In evidence 
1 * *. ru “ °H*w to Ik applied as inti xihly as a presumption that is mdi putihle 

2 0UKr wonL, ; presumption of law tint is disputable-, when not ch in*vd by 
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evidence, becomes to the Court i rule indisputable for the eve and the Gcnirt i 
bound to apply it ’ Per Thornton J in Ilidder v Sleiens, GO Cd 114 ( Im) , | 
Under section 90 of the Evidence Act read with section 4 of the <! tme, 

t disci etton to c ill for proof of i document ilthough it be more thin oJ Ji * 
old and purports to conic from propei custody Saftqunm^^nv ^ 

7 0 C 290, <*ce Panne n \ Pet anna 11 M L T 60 = (1912), 1 M W A J 

The words sh ill perfume in section 201 of Agri Tenancy Act have n') ‘ 

force thin similar words contained in the Evidence Act Dtlhtai a u« at “ j 
29 A 148 


Conclusive proof The third class is of those cases in which one 
conclusive proof of another An artificial probative effect is given h) **■ ^ 
to certain tact" and no evidence is allowed to be produced with a view 

combating of that effect These cases generally occur where it { 

polii j of Government ortho interest of societv, that a mntter shown ik* . 
open to dispute Thu*, judgments of certain Court-' ire conclusive proo , | 
nnttcis statid therein { ection 41) and a notification in the Gazette ot ^ ^ 

a cession of British Territory is conclusive proof of i v did cession j|, 

place ('■ection III) feo also formerly all children born in wedlock,.^ 
husband was not impotent, or beyond the four seas dining a period e ^ 
that of gi <tit ion were legitimate nor could evidence to the 
received in a Court of law Co Lilt , 214 A 


see nl-o section s , 


I vidence Art But that presumption strictly speaking is no longer con ^ 
esumpt on m England “I apprehend” s ud Lord ^ 


conclusive prt 
Binbunj Peci age Gasr 


i j.iiki urn J. minre-iie-mi euu i,~ lAft 

Gardner Peerage by Lc Merchant 43- V 1 ° nik 


"""”"7 m rw w/o e*tsr uaruner recrage oy i^c iueruirmi. \ .w 

that the birth of a child during wedlock raises a presumption (of iv») . 


uru. uiu nirui or -i cm iu during wedlock raises a presumption . 'i irt a-ui‘ 
chilli is hgitmnte, that this presumption may be rebutted both by 
presumptivi evidence, that under the first head m n y be classed inipotcncy 
access that is impossibility of nccc's,and under the second nil tlio e e cire ^ 

wluih can have the effect of raising a presumption that the child ij n0 * ^i, i 

of the husband __ As regards conclusive proof, tide Mantel Chand V j u lV( , 


of Calcutta, 60 Ind CS 000=48 C 4% ’The clcfiiiition of 


[ehnition oi , n 

to the Evidence Aot,^ ) 0it . 


proof given in this station though refers only . — „ ulw 

miy properly he applied to the expression ‘conclusive proo” ,n ‘ rj 
A«t (X of 187 ) 1 ithu Qolnnda v Rtmu, 1 M L T 63=8 Bom 
W (22) J 

P ..sumptions as rules of law — Process of Development Kuhs o -p 
this sort wtn undoubtedly developments They were not always r» 

fir't 't i 0 t \v is tint of n mere inference permissible to Judge or jury, the** 

i tm n disjmsitinn on the jnrt of the Judge to advice the jury as to the m ^ 
of siuh an inference the third an instruction that such an mftrina ^ 


1m drawn, mid tin fourth n rule that the inference was a neco WO j-o* 
rV ' v _ tn - hound to draw Take the ca'e of the seven years n*> f > 

rhi jut tb it n pi mn is not heard from for n space of °c\en yiar* ■’) r i 


vuml I b« liki Iv to hear from him if alive, is a fact from which the njh n ^ 
Im mi on ihh drnwu tlmt he i' «k id An nb once of mx yc-irs nncUr 
tin uni t inn ■* would not Ik. quite strong hut an ah cnco of tight 5 1 J ^ t 1 
, ftrnn^r Tin «pnn of <m ven y< trs however became fixed in *»< -, 

Ii i t (Mn wl from which death nuglit l>o m fined Having once fixed 


from which tin uifinncc w is p<nnt dde tin Judges wen not long m j 1 ’,* „,*t 
Jit to Ik drawn ami finally (.iking it out o 


till jury tint 111 tnftn me mi Jit to Ik drawn and finally taking » "V x^t 

inud i ntin l\ and t-d ihh lung the rule that it mu*t he drawn *^uch a f 0 i 
rn itnii to d i with tin logical mfi mice- it nutter* not whither ■’neb ,n ‘ ,Tl ...j ft 1 ' 
in nil Ini Iks nun oni of ispiiv ul< nt , i e that uivin Venn’ n!> eni< j. ,♦ 
rtrrmn tain r tm ntinne«| h ispmnh nt to d.-uli In puiIi a it !■* an») y ' 
^ ' i/'/V I'nj'i* «ti tiictevi! nc< may lie intitxlnciil to ^hiw tin , v 

i m-. hi ml nipum h not hi ncmnlnmv with the fact-* It 1 i L Jo* 

rl' h , a l' n "? t (T tn » * ««Wi hiil and h. mx dimtly nff.^ the I ^ * 
!f fu il ‘ n ,.l. Kl Tlt * com In ,u pn-urnpt nn wi-. « . 

i«tL n 1 " l,,f 1,1 " ,m ni! of iijimabm. In tin i»ron~* of » 

1 *■ ,l * lo 1 1 * 4-1 w nt urn ^t j» furtln r and k ml ttot fort n f > 



RELATION Or PRESUMPTION 0") 

tp equivalent to fact No 2, at all events, ami no evidence would be pci nutted to S 4 
show that is was not Ibid p 8i 

Relation, of Presumption to the Law of Evidence ‘ What is the relation of 
presumptions to what w< tall the ‘law of evidence They arc ordinarily l eg aided a 
belonging pcculi arly to th at p art of 1 aw I his appe ir-> to be an ei id they belong 
r ather to a much 1 arger topic, already briefly considered tbit of leg il reasoning 
m its application to p articular subjects Presumptions are aids to reasoning 
anti argumentation, which assume the truth of cert am m alters fm the purpose of 
some given enquiry They may be grounded on the gencnl experience or 
probability of any kind, or neatly on policy and convenience On vvhatevci 
b isis they rest they operate in alvance of aigument or evidence or u respective of 
it by taking something for granted , by assuming its t\jsUncc When the tuna 
is legitimately anplied it designates a mb or a proposition wlucla still lei\cs open 
to furthei enquiry the matter thus assumed The exact scope ami operation of 
these puma fane assumptions me to cast upon the party against whom they 
opu at*', the eluty of going forvv ird in argument or ev ldence on the p articuhi 
point to which they relate They are thus clo ely related to the subject of judicial 
notice, for they furnish tho basis of many of those spontaneous recognitions of 
particular facts or conditions which make up tint eloctime Presumptions in 
not m themselves citlaei aigument or evidence, although for the tunc being thtv 
accomplish the result of both Presumption assumption, til mg for ginnted 

are simply so many names for an act or process which aids or shortens inquiry 
and argument These terms relate to tho whole field of aigumuat whenever and 
by whom soever conducted , and also to the whole field of the law in so far ns it 
has been shaped or is being shaped by the proce's of reasoning Tint is to say, 
the subject now in hand is one of universal application in the law, both asreguds 
the subjects to which it rcl ites and the persons who apply it * Thayer Pi cl l teat 
r< pp Ilk qi r ) “A pri sumption, as already noticed, is in its characf ( ristie 
feature a rule of law laid dow n bv tlie Judge and attaching to one evidentiary 
T act eeatnin procedural consequences as to the duty of production of othei 
evidence by the opponent It i« based in policy, upon the probative strength, 
as a mnttoi of reasoning and inference, of the e\ identi ary fact, hut the presump 
tion is not the fact itself nor the inference it-clf, hut the k gal eon -cqut nee 
attached to it But, the legal consequence being removed tiic mfcrenci ns 
a mittcr of reasoning may still icinam, and a ‘presumption of fact m 
tho loose sense, is merely an niapiopci term for the a-ationnl potency, or 
probative value, of the evidentiary fact regarded ns not having this nm - 
«ary legal consequences They have no significance so far as diet ts 

the duly of one or the Other party tq pioducc o\ idcncc because there i- no rule 
of law attached to them, and the jura miv give to them vvhatevci force or weight 
it thmhs hi st, — ju>t ns it mav to other ea idcucc ^o long as tho 1 ia\ 

ntticho no legal consequences m the way of a duty upon the opponi nt to mini 
forward with contrary evidence, there is no propriety in applying the t« rm 
‘pri sumption to such facts however greit their probiltvc ‘•^mfic.imi '1 lu 
employ ment hero of the form ‘presumption* is due simply to Intoned u-n„t 
by which ‘presumption’ has originally n tirm cquiv ilint in one wim to infir 
cine, nnd the distinction between presumption of fact and of 1 iw was n nuri* 
borrowing of nn applied continental terms llure is m truth but one hind of 
presumption, nnd the term ‘presumption of fact should be di regarded is 
listless nn 1 confu mg h«evcrthclos- it must be kojit in mind that the jx-uiliir 
oiloct of a presumption of liw (that is tin real presumption) is merely to involu 
«a rule of 1 aw compelling the jury to reach the conclusion in the absence of ou 
d<nco to the contrary from tin opponent If the opponent dots ofltr eudt ne< 
t> the coulrary (sufhuent to satisfy tue Judges requirement of romc evidence) 
tn presumption disappears ns i rule of law ami the ca a e is m the jury s hands 
irex, fiwin any nih It is therefon a fall it v to attribute (as do =ome ludg* -■) 
an iirtifienl probative force to n presumption increasing for the jurv tlu wi i„lit 
ot tlu facts, even wlun tho ojqvmi nt h as come forward with mme ivi<l«m« 
to the contrary Tor examph if death lx, the i sue and tlu fact of tales net 
tor re ven years unheard from Ik? conceded, hut the opponent olkrs evidence th it 

9 
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c 4 the absentee, before leaving, proclaimed his intention of stay mg aw ay for b n 
years, until a piosecution for crime was birred, this satisfies the opponents uutv 
of producing evidence, removing the xule of law, and when the ease goes tftllu. 
jury, they arc at libcity to give any probative foice they think fit to the wrtoj 
ah cnee foi seven yens unlit ini fiom It is not weighed down with any artibuti 
additional piobativc effect, they may estimate it for just such intrinsic effect a i 
si ems to li iv c under all the cucumstances In strictness there cannot » 

such a thing as a ‘conclusive presumption * Wherever fiom one fact anothcri* 
conclusively presumed in the sense that the opponent is ab olutely pualaaot 
from showing by a evidence that the second f act does not exist the rub run 
piovide that, w hi re the hrst fact is shown to exist the second fact s exi tend. 

wholly lmnnteml for the piupo-e of the pioponent s cise, and to provide j 111 , 
to make i rule of substantive law, and not a rule apportioning the buruuioj 
peisuading as to certain propositions or varying the duty of coming forwiru '' 
evidence The term his no place m the principles of Evidence, mu dioti 
ch carded Tf irjmorr k § 2491, 2492 


CHAPTER II 

OF THE RELEVANCY OF FACTS 

Relevancy of Facts— meaning of The word- “relevancy of fort 
hetnusidintwo distinct senses m this Act In the title of Fart 1 tn c » ( 
ri lev aiiey is usul in the sense of admissibility In the he ailing of ChaP‘ lf 
this part n lev nicy* meins the having some probative force Mok a, oj/ . 
u fact h offend ns evidence the very offering of it is an implication Hit ; 

“omc Ik aring on the proposition at issue, — that it tends nntur uly to m 
conviction about that pioposition The situation is thus in its dements «ic ^ 
ns whi n the persons engaged are not occupied in a legal controversy Unt ^ 
upposi that the question would lie essentially one of the ordinary Jaw 01 v .jj, 
mg whether it were to be decided, as here, by a Judge oi a jury, „ 
audit nec of a lcctmcr or by a policeman notified of nil alleged mi dcincam 
his district, or by a ch & in rhetoric Rut the application of the laws of re j ntt 
is lien nttwided with peculnr consideration not existing for my investigate 
n indie i il one Jl i<;„iorc S? JT Sti plica dcfim * the word “relevant aa | 

tn it my - uts to which it is nppliul are «o rcl tied to each other tnat, 

»V t<* thi comiiion'ionrseof erenr-TMl^ iflfei taketf by iPcirbr-nCSWJJJl^ 
with other f u t prove s oi lenili r- prohalde the p i«t, pre-ent or future exi 
inm t \i ti iui nf thi other’ S trph I)i>, T> i )t 1 He al-OTOpeits the-* iw 
m -uli t mu m Iih Introduction to thsLvidcnee Aetwhiu hestlte u Therm* t 


... .... i in,. Ml imrouiiLUOM l'l Ills JUVIUCnce ACtWlllH iicsiul- , Vt r ,11 1 

ton (h it in Is m i> hy n gai led as rdt vant w hu h c tn be -how n to *t ami . |, 
r. 1 ilton of mw or in tin nlUmn of < flat to the fact to wlrnli they are 
r* h \ mi mu 1>. minted as true subnet to tin t mtton, tli it win n , j 

i to Is founded upon the ixt turn of milIi n connection ivory stipty n, « u 
miiiuitmn is midi out mu t uthir he proud or lie «o prohibit un 
tin mu times of the 1 1 i th it it nuv Im nrt mm*d without proof . 1 j f 

this m-! or tli * riling nil vim v mtjit In lomit it would not In n mm “j 
*} , r ” ,H r, r* on tbitnlie imy w very fully di fined in the 

Atl( s (>— -1 1 IhiIii mi lii ,\i ) 1 Jh-,( stations i minii rite *»pee ifiodh the '«■ j 

in I tins s of tin rooms lion Ik tuc* o i mm and eflrtt which ormr mot trp. „j 
hi in In ill pros lm„ Intnuhirhan pjt 70 7 J This is n lUhmtion <»* * % $ 
I 1 \ mi) Ijy n-il nl. v tm \ pin * n n rtom pm in tin I iw of i aiding ,^1 
m.i ul ms is n hm ihl unit ss lt H 1 .girally p h v mt It dots not ‘V n u » 
nit >» l ms wlml.i^lH .e-jlK nl. \uil is nlim s,jd« nnd in fu* ijhM 1 •" ± 
1 v »m nl i ml i « x« l*i 1 1 < s rtam ml *s art 1 u 1 down founded on 

* ‘ ' T} 1 ’ ‘ ' "hti li in im tn III/ rs whn h an 1 >„ii-dh n 1 v mt an *\ ' J tp r ] 

- .7, 'V -o nU m l!„ In.I.u. I ...I im Act >\. r \ 

t ! ‘ n tin* ii i, is mil |„ t ni1 „ 1 ► u-il nu I J -»al nliM»0 ' 


nnlh il rrn mini nn not l hi s mn 



v\ a. 


RELEVANCE Of I ACT? 


G7 


The motUni s\-km of rviduitt My** Ptof II if/morc *re-d> upon two S 
' axioms The-*. undirlu Us whole -4mctim Implicitly, hut mycrtlule-s 
actu illy ami j»o itivilv it-YOgm-xl in the |>r ictici of the Gouits mil in the 
* ultmnee* of the Judj,i - this wen lir-t di-tuuflv formul ited hy the gu it 
nn-l r md expouudi r of the history of our Iiw of I valence Hie (iritis this 
None hut fat ts lining ritionil proh U iu v ihu are admissible This principle is 
index'd ucumntie, for any s^tem of I uduu*e purporting to Ik rational It 
a -mines no pirtnulir doctrine as to the kind of ritiocnintion implied — wluthu 
«■ prietieil or Kuntihc, toirst *tml n uly or ruhmsl and system iti< It prescribes 
merely tint white vir I* pre-i nted muiIhiu shill Ik pn suited on the hypothecs 
tint it H cilculated iceonlm^ to tin jm.v ultn,, st mduds of reis«nin„ to (fh'et 
i rational perm i>ion The s»k.oihI axiom on which our lw of I viduici 

nstmsthis All fict" li lung ritton il proh itive\ due arc admissible unh ss some 
- specific rule forbids II vjmorc 0 10 


■T 




‘There is another precept’ s p/ofew i Jamrs Ihadlcy Thnijcr * winch 
it is convenient to 1 n down m n pixliminun one m H itmg (| u J 0 f ovidinu 
vi7 tint unless ext huh d hy som» rule or print iple of liw ill tint is logn illy 
probative is admissible This generil minus ihility of wh it is lo„it, illv prolutm 
is not like the former precept nnecessiry presupposition in i rational system 
of evidence hut yet it n import tnt to notice this nEo is beint, i fundi 
mentil proposition In i lutmeil hiisc it his not been tin fund um ntil 
rule to which tin virion* exclusions were exceptions (But) the main 

proportions which I ln\e *titod should m theonlcrof thought hi first 1 ml 
down and always kipt m mind flinijcr Prcl Tical Et j>p 20 > 2GS Ibis 
principle then docs not mein tint anything that Ins probative value is 
admis i bio this would Ik. an entire misconception In H nqht v Ththaiu, 
“* Cl I T G70 Lord Coleridge sml The filhcv tint wlntcvci is morally 

convincing and whatever rcisonahli liungs would form their judgments and act 
upon, may be submitted to a jury” Tlu true meaning is that every thing 
hiving i probitive \ due is ipso facto cntitleel to bo assume d to bo admissible 
and that therefore any rule of policy winch nny be valid to exclude it is a 
“uptpulded and abnormal rule Some of these rules mav he extensive in 
"cope— the hearsay rule for example or their ipplic ihility nny m a pirtieulir 
ci'C he s 0 pi mi on the fice of the offer of evidence tint the objector has no 
burden of proving tint this rule of exclusion is applicable Nevertheless, 
when the rules of Evidence are t il en in view as a system these mlcs of policy 
appear is* merely so many re-erveel spices in the v i-t territory of logic illy probative 
mitenal” iripmorcg 10 

rho following observations of 1/r Justice Eduard Lnmqston, in lus Introduc- 
tory Report to the Code of Evidence, Vol I, 421 (1872 Ed) ire worth 
studying in this connection “Ultimately, the whole machinery of juris 
prudence in all its branches is contrived for the purpose of enabling 
the judging power to determine on the truth or fil«chood of every litigated 
proposition This is to be done hv hearing and examining evidence 
that is to *ay hearing and ex limning everything tint will contribute 
to bring the mini to the deternun ition required If wc refuse to hear what will 
in any degree, produce this effect wc must determine on imperfect 
cvidenco and in proportion to the importance of the matter thus refused to be heart!, 
mu-st evidently bo the chance of making an incorrect r ithcr than a just deter 
mination But as in morals we arc forbidden to do evil tint good nny come 
of it so in legislation wc should refrain from doing that kind of O ood which m ly 
produce more than its cquivilent in evil The desirable end to be attained hy 
the admission of every species of evidence may be more than countci balanced 
m some mstinccs by the evil attending it sometimes, m the shape of in 
convenience ami expense inseparable from its procurement sometimes, from 
the danger of error arising from the deceptive nature of the evidenci it elf The 
great art is to weigh these difficulties and m those c iscs w here they are most likely 
to preponderate, but in no other" to exclude the cv idcnce ” feo “jbe Jaw (of 
with a few exceptions on the ground of puhlir polif y now is tU w 
ml which can throw lic,ht on. the disputed tr ms-ictions is ultmttc'd, — not of com" 
matters of mere prejudice nor anything open to red moral or « amble ohj«.n"w 
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nil things which f nrl\ threw li„ht on ihc uisc’ Per Colcudgc C J in Blok r 
Astinancc Co, It R 1C P D 91 

Distinction between Relevancy and Admissibility Strictly 
ulmis-qhility is i qiulity blinding between relov inc>, or probative > lllIP 
the one hind uni pi oof or weight of evidence on the other Inna Atlmi i ny 
signifies tint th puticulir f let is logic illy relevant nnd something more, u 
it — his dso "iti^fud ill the iu\ihiry tc-ts nnd cAtmiMc policies jet t 
not signify tint the puticulir fut h is demon sir iteel or proved the P r °PV r 
to be pi o\ul but imr< h tint it is received by the tribunal for the purpose 
being weighed with other evidence If iff mote § 12 But in the Indian rv > 

Act the woiel l.lcvmcj is sometimes used m the sense of loyctl K 1 . 
uni sometimes in the sense of ad mi ssibihtv (I ide S hphen s Introduction 1 . 
fl hitlcif Stoics Vol II p 819, Mi Lallan \ Saifed llnidcr, 3 C ' J 
eclwiu) From Metions 5 — 1 r *o of the Indiin Evidence Act the word ree 
i» used m the siusi of admissibility 


5 Evidence nny be given m iny suit or pioceeding of ^ 
rv idence ill IV he existence oi non-cxist< nee of every iic 
given of futs in is^uo issue md of such otbci ficts *ib .ueiiciti 
iml result 1 lots dccl ncd to be iclcv mt, and of no otlici’ 
Explanation — Tills btction shill not cniblo any person 
gi\o tMilcnto of a fict which lie is disentitled to piovc liy j 
pioMsion of the law foi the tunc being in force lclitmg to 
Proteduit 


Mutilations 

(a) A is trieel for the murdci of B by beating him with n club with* 
intention of c wising his de ith 

At A s tn d the following facts ire m issile — 

A s heating B with the club 
A s i wising B s do ith by such beating 

A’s intention to e wise B s death , , 1l0( i u ,|i' i n 

{b) A suitor docs not bring w ith him md h i\ e in re witness tor I ^ 
at the fii-t hciring of the case a bond on which he u lies t , i 

not cn iblc him to pioduee the bond or prove its contents at a sub pf l u crl lJ 
of flu proceedings otheiwise than m aceonlmtc with the conditions I 
by the Code of Civil Proccdme 

Principle “Of all rules of evidence the most univer il ind the most ® .j tr . 
i-" Hus — that evidence adduced should be alike directed and confincu j,, i! 
wbieli ire in dispute or which form the subject of investigation The 
propruty of tlii-s rule never cm be a m ittcr of doubt wh itever dinic . 
m o m its applu ition The tribunal is treated to ibtumin© matter* wh onv tlm 1 
irt in dispute between contending pirtics or otherwise require proof an< ji 

which is neither uirectlv or jndnectly relevant to those matters ought at , f r | ( l 
ht put a«ide as bejond the jurisdiction of the tubunnl and as tending * 
its nitention nnd to waste its time riiistm prohatur quod j/jobaluin « , fli 
ill tt useless to ptoic that nhich nlten proicd is not iclciant)’ Best s> - , ^ 

principle umu riving this Motion is i voented with another maxim * fr il 
jnthhrac ut idtum (For the interest of the public there should h 

of tvtrj liti^Wioii) 1 

Scope of the Section Evidence may be given of two sets of ficts 
m i- in (-) of f uts nln^ant to the issue Evidence of (1) i* generally 
AilULiii - nu th U of (2)^is_eT I xunistanti il evidence Cod Is Cat 'dun 
nr. but in i m tire «~c* rt lined by th. sub tanhvTTm nmlthelaw of 
;lVL ai nn - t nlt ' u,t w '•dims ,1,1c in evident, is angered In L | 

evid no 11ns thipter tout uns the 1 m of r. lev inev There is Mill « c < 
refine lion 3 uduici the production of which js barret! by tonic proi< 
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' Civil Procedure Code is not admitted m evidence even if it Ik tclevant Tln^ g g 
restriction is put by tin, i\pl umtion at the Uni of tlic section 
1 Evidence may be given 3 vidcnec may bo given of nnv fact which is 
1 rekv mt under this Act, But then, arc urtim hunt ition to this mb Iln& 

^•ction should he re ul subject to Parts II md III of this Act and subject to the 
the heir n character md opinion mlcs of eMdence I ulc Step Dig It Inho 
p 12 This s^hon does not ilso nuke evidence admissible which is not 
idmt-sibk undci some special or loc il law, such is M imp Ac t, lUgisti ition Act 
4 Critmnd Procedure Code, etc Hk guienl and broid n-qmrumnt of rdc\ mey 
i» tint the cl limed conclusion from the ollcred f let must be prolnble m i more 
probiblo hypothesis with reference to the pos-,d>dity of otbn hypothesis 
II igmoic IS “It is sufficient if the circumst mti il cv ah net be sue li ns m i> afford 
i fur mil rtisonibk presumption of the f lets to Ik trietl , and it the tudiuco 
his tint tendency it ought to be received and left to the consider ition of the jury 
to whom alone it Ik longs to determine upon tin. preci o force mid t fleet ot tlu 
circumst mces proved md whether they are auffictc ntly sitisfictoiy and tonvmein,, 

I to w irrint them in finding the fact in issue” Gibbon y Iliintei, 2 II BI 90S 

Facts m issue The f letsin issue are those w huh me alleged by one p uly and 
demeetby the other on the pic relinks, in a civ il ease , oi alleged in tho indictment 
mil dented hy tho plea of * not guilty in a trimtu il c is. so f u a» tlu y are in 
cithir ciso miternl There is, therefoie little difficulty in isccrtaming wh it 
arc f lets m isseu Coe/ (c Cas 30 Facts in issue me f lets about winch there is 
a question in is S uc between the pirtics and although all lclcv mt facts ire not 
nee issirily facts m issue tho facts th \t aro in issi l0 c innot be other th m relevant 
to the iletcrmmatiou of the suit Fects must bo either iclcv mt or uri lev mt and 
tliero is no separate thud cli*s of fiets m issue Haghubhu sharia v 
I idiavandhi d4 Ind Gi~ 873 Evidence cm be given of a f ict m issun or i 
f let which by tli it Act is declared to be relevant Ibinash v Paicsh, 0 G W N 
402 (406) 

^ Facts declared to be relevant. The rclcv mt fiets arc all those fiets winch 
are m tlu eye of the liw so connected with oi related to tin flits in issue that 
they rciulcr the 1 ettcr prohahle or improbable, or loughly , throw light upon them 
hdciancij may indeed lie considered as synonymous with connection, a word 
winch frequently nppiars in discussions on the subject Of course both words 
must he tihen m their lcgil incming which is gmerilh nstricted Common . 

°r__lp gie lUickv uicy.~i»,~a.s a rulc^w ldci J]i m, legaLrelcv mey . A Tiuke 
mightino ruin ary trmsacltons, tike ono fact ns idence of another ami act 
upon it himself when, in Court lie would rule tint it w is legally irrelcv mt Ami 
no miy ivclmlc facts although relev mt if they appi ir to lum too umote to bo 
redly material to tho issui Cod Ic Cas IJi r >0 One great principle in tho liw 
of J valence is, that nil fact 1 * which an rclcv mt to the issue may be jirovcd 
ft light \ Talliam,7 A &T 313 3b 1 “The Courts «o fir vs they cm art 
disnosed to receive in evidence vvb itever can throw any light on the matter m issue 

,r i ^»d advmco tlu scaiclv after truth ” Per PollocI C D in Milne v Inslct 7 II 

il i i 111 describing the nature of lelcvancy under the Fnglish 1 iw of 

> , nce » 0 J in Illnlcv Assurance Co L R 1 G P D ntp 91 sud 

' J of Evidence with a few exceptions on the ground of public policv now 

f tint all winch can throw light on the disputed transaction is idmittid, 
not of course mntUrs of mire prejudice nor any thing ojksv to 
i leal moral or sensible objection but dl things winch fnuly throw 

B / 011 * 10 CV5< Sir James 3 Uphen , in the Introduction to /us Digest of 

•'* &udaiec said “The great bulk of the law of Tvidcnec consists of nc„ativo ruli s 
fi iccimng whit, as the expression runs a, not evidence 1 la doctrine th it all 
lets m i-.suo md relev int to the issue, and no others, may ho proved is tin 
i uiexpre s C d pumtnle which forms the centre of and gives unity to all these 
' express, lugitivc rules ’ 

1 But the framers of tho Indian Evidoneo Act him departed from the above 
/ ip treatment of the law of relevancy I a Is which are ri lev mt arc “fully 
$ ' . in G — II of t hi Indian Evidence Act 7 lit sections cnwncrilo 
f mcaily the different mstmecs of the 'connection between ciu°e and i lbs t 


Ss 'is,'; 
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enlightened reason alike demand the abolition of ill those utificul rules which 
shutout in} fictfiom the jurj , howev ei remote!} rclev int, or from whatever 
source domed, which would assist them m coming to i s ttisf ictory verdict 
Dus Court stands pledged b} its p 1 st lustor} , for the abolition to the extt nt of 
its powers, of all exclusionary rules which shut out from the jury facts which 
mi} s C r\c, dn ectl} or runotelj, to reflect light upon the transaction upon which 
the} are c tiled upon to piss’ 

And of no others This section excludes ever} thing winch is not 
cohered b} the purview of some othci section which follows in the Statute 
The Collector of Goral hpur \ Pahfdhari, 12 A (T B ) 1 at p 43, see also 
Ilcmsay v Eta, 12 A L T 283=24 Ind Ci e IGj Butin Queen Fmpies s 
\ Abdulla 7 A 383 (h 13), Mahmood J nt p 401, observed In conclusion 
I feel th it, although what I mi} c ill the principle of exclusion idopttd bj the 
Evidence Act, — ic,thc principle tint nil evidence should be excluded which 
the Act does not expressly authorize, is the s afest guide m regard to the ad mis 
sibihty of evidence, }et it should not be so applied, a« to exclude matteis which 
may he essential for the ascertainment of truth Adopting nn expression once 
used b} Mr Justice Ston / I think tint the liu of Lvidcnco would not be 
worth} of its name if it mule po&sible nn> such result” So one who wants 
to give evidence on a particular fact must show that it is admissible under 
somo one or other of the following sections Abinash Chamha \ PareJi hath 
9 C W N 402 (40G), Lalhraj \ Mohpal, 7 I A 70 rho words ‘and of 
no others impliedly i mpose a duty on the Court to exclude ‘rytrltlTPc-o f -a trek* 
^mtr“fncis irrcbpeetlvmTU’UbjcctiOTi by tlie p irties " I Vttittey sloel~V ol II 
l’^a47^WTal c !Traa~60--Gl'ftnd thtrlT5t^Clausc“5f”th6“second proviso to section 
1G3 


As regards admissibility, ordtnanl} the Court is bound to adhere to the 
niles lud down m the subsequent section Vide People v Fan el 

i 31 Cal (Am) 584 But where a Judge is in doubt as to admissibility of a 

i particular piece of ovidcncc he should declare in favour of admissibility rather 
thm of non admissibility Pa Sh (tight J m The Collccloi of Goiafpurv 
' PaMdhan 12 A 1 (F B ) nt p 2G , see nho Kali Kishorc v Bhitsan, 18 C 201 
f B C p 203, Madhauao v Deo no! , 21 B G95, but sec 2? \ Parbhudas 11 B II 
< L R 90 (95) Under the Evidence Act admissibility is the rule and exclusion 
the exception, and cncumstanccs which under othci systems, might operate to 
« vehicle arc, under the Act to be tiken into consideration only m judging of 
if [he value to be allowed to evidence when admitted 7? v Monapuna 1G B 0G1 
, (GGS) Even when tlieic is a tnorvl conviction of guilt the rules of evidence 
H ^n not be departed from llui mdra \ U 37 C 91, 11 v Liojo, 25 W R Cr 
e 13 F \ Soiob Dot/ 5 AY R Cr 2S, H v Oddi/ 5 Con C C 210 (213) 

^ Classification of the Rules of Admissibility Relevancy Auxiliary proba 
A tive Policy, and Extrinsic Policy i he rules of admissibility imj be cliis ilicsl 
undci thno heads the fii*t doilmg with the probative v due of specific f a t< 
d tin second including artificial rules which do not jirofc-s to define probative 
|i value hut }ct aim at increasing or safeguarding it and the third cou ring all 
i* those rulis which rest on extrinsic policies irrespective of probative v due 
/ ib( fir-t group of rults attempts to defiuc for legil pmposcs the jirobi 

1? j{'* 'duo winch Mifhccs to entitle a fict to he regmled as evident! il Hero 
/ * l 'V is coiicCrm d with the rules of logic and inference as applied in prat tit il 
f i \p<iitnu it with lelcv anc} Circumstantial tC'timoni d and real cvi 
* ' tllc ' ro the throe great cla°sis and < aeh has its spcci il problems 
v Die second group of rules, la>s down auxtlnry test and s ifcguards usii >11} 

,|4 j particu lai kind 3 of facts, over and above the required minimum prolntiv i 
Theluarsij nile the rules of quantit} the rule of the oath and a 
, , UI others, belong here The-e two groups together arc rules of Probative 

’ 1 oiir^ 

Ui< third group of rules mv ole 3 for the exelu ion of certain hinds of f act- 
1 10 ^ ,CI(S winch ovirridc tin policv of a^cert unmg the truth by all av u 
d , >l * ms riu so rules concot h that tin evidence in question Jus all the jiroba 

1 th it can bo required and yet exeludt it i>ecau e its admis ion would 

ir * nT ^ ° m <' otlur eluc more thau it would lit lp the cause of truth, and because 
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the avoidance of that injur} is considered of more consequence tint 


lnrm to the < ause of tmtli Most of these ruta consist in gn mg cerhm •••- 

of pc rs«ns in option — 1 c a Pri\ liege — to w ithhold the ei identnl f tet 1 11 11 


rsnns ui option — n i i mui^u — w --- » i . 

group, is contrasted with the fn-t and second, leprescnts rules or Litmm 3 
If vjnmc § 11 

Multiple Admissibility— Evidence applicable to more than one P^ 0:> 
It const mtl} hipptns tint a fict which is inadmissible for one P U H , 
idmi sible for other poi poses , while, on the other hand i fict which is 
admissible, so fn n some rules are concerned, is excluded bee in 1 1 
iti fj some other litlc An endentiarj fict in oidei to become adtni ^ j 
not onlj be relevant but also satist} the Auxilni} iules *md m 
I’m iltge Now the pcculnrit} of the Axixilni} rules and the rules o 

nolle} which nmnl} consist in rules ot Privilege is that almost ui o ^ 

limited m then application foi example the attesting witness rule ‘W . on j v 
to documents required to bo attested (uric <t 6S) ^ the hoaisa} ndc ipi ^ j ^ 


to uttii antes u-cel testimoninll}, ami so on (vide 9 00) | ^ 

eont untng a te stimom al statement b} v person who ought to have 


dill 


to the t md 


oni at statement b} i person wno ougni w im ^ 

n idinissilile under the heats \} rule ,7”. ^ J 1 !!' f] W I ther' 


dueled evtn though, hael it passeel the hcarsa} rule it could have siti ft f, 

for pioducmg the original and the rule of authentication Inotlura . {)J 
' — -lelontiar} 1 act is offered for a particular pui pose, as being ^ |j t ) R ral 


art tin issue and iclcvant to a certain piopositmn, it must sati f} j 

npphe ible te) it m that cxpxcit} But if the lcttci ibo\c referred to n ^ ^ ^ \„ 


nppue urn to u in mat eipicil} -UUi n me icuei iuum; -- . \r 

an udinission of the defendant because shown to him and assented m ^ 
admitted without calling for the writer of it becuisc it is no longer on ^j |l|l3 
U tunonj hut as the defendant s admission In other eltl 


it s admission In otner « u eltl 

i vide nti u} f ict is ofFued foi one purpose, and becomes ndmts mle^) ^ w , t 


ut u} l ici is onueu 101 one purpose, anci becomes ■muin y . # 

ill tin ruhs applicable to it in that capacity, it is not inumu&'mu , 
docs not sntisf} tho rules npplicible to it in some other capacity mid ^ , 


eiots not sjuisij me rmes appnc iDie io n in some oiner e 41 * <s> i 

jur} might nupropcrl} consider it in the litter eipicit} H igmorc S nffl ^iri 
eleeieling the one -tion whither certain evidence bo aelmissible or not 1 
to look at the object for which it is produced, and the point ly ft 

c t ihh-h for it niaj he admissible for one purpose and not for miolii j 

11 Whams 2 U A Ad S V» (85 r ») Pn Lou! lenierden, G J 1 '"V V*' ’ 
idtmtud for mu purpo e nui-t be admissible for all purposes i* 1 ”' /.« « Ih * s 
v \andbtl 17 t V N r>S (3G8) = 37 B 122 1’ C 1 he rule is thuj in* . ,, i 


......... - - - r>S (308) = 37 B 122 1’ C T he nut is ..»• •••• , 

pinned h> I'm] J in W ilhv \ Brrnanl, 8 Being 37% «t p AS> ' . ( j|! 

I i^ni tint it is more (hsiriblc that such part of the evidence ns doc j,rit 
1 1 tin point to 1 m proved should lie wdbdnwn altogether from the ^/ ; 
of tin jura But m limn} cast*, that is impos-uhh , as m » j 

wlun tin pi until! alleged that he cirried on in ui honest imd I , (jn ,i t 

tin Iruli of a m umf uturer of hub r-j and tint the defendant * lln , hrrqu ^ 
tnd* bv pnbli lung that the bitters « ire made to adulb riU P oltl v P ' 
p! until! was ruined, it w is laid tint under the general j ‘ jn •' 
muht gi\» m (vidcme tbit the pi untiil s tride w is tlleg u idtii ' /a K ,j | 
ihts it til-*) tpiK ami tint In butt is h id Ikh n conduniicHl in the Court (m f i 
mid th 111 * I was tnu m tin cast of pri-oncis who < coin* *' ^ i( p’* 

in «ulm\ which umvoidibh invuhe tin mention of ot!u r* !>' i'* 1 . (1 r t 
esuift siu„ But tin jurv an nlwavs cmittoiieel to tveliul* ** M r ,mtf 
t un t im} !*ul th pirtj con ft -ing Tlu} nl o n*cn\ts« n pr°I 

tin n't mil, ubjet t I ) th it the 1< Utr was properl} ndmittxl 


I iltl) < I 
si: 
nvs is j 


Admissibility of evidence The Iudg< in rich in idi V'J' * n ’ 


Deftwl no (ntfrv J ff ) <J U( tions as to tlx a imi dnhts , ' 
ull im dxiltln th a ari«t mid slmul I not Im n ervtsl imtil J l,< r. p I* 
. i- t iv it V lit I i „l s IM,U I! K (IS07 — 1 r «H) *' « 

\ 1U 1*. I Is Isnj ut \ / Mjfml C n S17 h"l .j ?r r 

a Ini t \ is! V hit % ( i unfit Im *»2 Ind Ci* ( >71 1 A,'* fJ - 
! it / *m*? i • \ Oi*nr V N |v, n t p l»iel f » t 


*** I' ,r * *h d f n lint tint tin nmn corn* m» d in l **' 
•ci it- lenlautlh tail nn m th ttr t in Lm< « n~snm« t ' 1 *l u 
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as to its admissibility until the hnal judgment in the case No doubt tint course 
lud advantage and is a proper enough course to follow m tcilsiu ciscs, but 
having regartl to the obscrv Uions of the Apptal Court in the case of Jadu Ray v 

Ilhabntai un Nundy, 17 C 173, I do not think tint course is open to me m tlio 

pu.'-ent instance”, but sec Rnmanuj \ Dal hincsaoi , 30 C W N 259 (2G2) 1 he 

principle of the Lvidcncc Act differs from the English Livy in that it defines the 
evident,© which may be given, so tint in Older to produce any particular ( valence 
it inuat be shewn to be admissible under some puticulm section of this Act, 
whereas the pnnciplc of the English Law is to assume that everything is 
adnn siblu subject to cutain exceptions lucid Do 0 Ed p G9 But where i Judge 
is in doubt as to the admissibility of a particular pace of evidence he should 
declare m favour of admissibility i alhei than of non admissibility 1 lie Colin lot 
of Goialhpui \ ralaldhan, 12 A 1 , Madltab v Dcnal,21 B 093, Vosiaiti/v 
Lodnon C <C D Ry Co L R 5 Q B 314 In the last mention* d 

' case Lush J said at p 323 ‘I also think on furthu consideration 

in the evidence vvis receivable I had forme* l no di finite opinion 

on the subject at tho trial It was a new point and I adoptid what I 

considered to be tho usual and the safd con r-e whcic evidence is pressed by one 
p arty, and objected by the other, receiving the evidence at the peril of the put} 
paesenting it Under the Evidence Act admissibility is the ink and exclusion 
1 tho exception R. v Monapnnn IG B GGl GGS , see aLo R \ Uttnm Chand 
f 11 B H C It 121 Gopcc Kalh v Annnil moyre, 8 \V R 1G9, Mason \ Oolan 
l") W R 490, but see R v Poibhudas 11 11 II C R 93, R v ham Chaudia 

> Gound, 19 B <53, Ga/pi Lai v Fallch Lull, G C at p 193 Ilairchiti v Chain 

Majhn, 22 W It 35*), 35b 357 

.* Objection In England the initiative in excluding evidence is left calmly 

l to the opponent — so far at least as concerns lus right to appe al on th it ground 

y to another tribunal The Judge may , of lus ow n motion dc al w ith oflered ev idence 

^ hut for all subsequent purposes it must appeal th at tho opponent invoked some 

nile of Ev idence A rule of Evidence w hich is not invoked us vi aived Diaz v U S 

i --3U fe 450, Suni/crv FicncJt, 235 fe W 120 But in India it has already 

, hi en stated that the Coaaat as bound to exclude cvidtucc of irrelevant facts 

5 irrespective of objections by the parties Whilcly Stoics vol II p b5l, see also 

Ambat Ah v Lutfr Ah, 21 C W N 99G, A arahari v Ambabai 14 B 192 
\ oftinitra v Ramluar, 57 Ind Gas 501, Damodai v Jodunath, 91 Ind Cas 119 
l* Luchiram v Itadhachouin 31 C I J 107 “It is perfectly true” said Mi 
Justice Mool erjee, in Amlnr th v Lutfr Ah, 21 G 1 W N 99G at p 1001, “ as 
,i pointed out by Sir Rtchaid Couch, in MtUn v Madho Das, L II 23 I A 10C 

that ui erroneous omission to object to evidence winch is irrelevant and con so 
t fluently inadmissible und* r any t ncuaistanccs, docs not male it admi slide' 

, See also Ihuak-v liishnu, 8G W N 101 The moment a witness comment*. s 

giving evidence which is midnus iblc, he should be stopped hy the Com t /* v 
J i 7 W R Cr 25, s C e also R v Chanda Kumar 2i W R Gr 77 

% Kl, cc v Shunlmcc, 2 W It 252, R \ halli/chui n 7 W R Gr 2, Rr Krdai 

ii w i 18 W R Gr 1G, It v Ram nopal, 10 W It Ci 73, Pctumbar \ Rittlai 

jj W R (1801) 213 1 

J. . Time of objection The general principle governing tho time of th* 

< t 13 that it must be made ns soon ns the applicability of it is 1 now ti 
* , 12. opponent Tlir/woir § 18, Ktsscn hamun v ham Chaudia, 12 

, 'V R j-} Simla! Pei shad v funmrjoy 12 W It 211 For ru 

^mc__contintc*! m a, specific question t he ob jectio n mus t oitfiriimlj tic 
mv UxjJi-SQQii i as iTTcTlfli^ttfir i =r^tatr*I 7an*l“ lie foie" the answer” is glvTii* unless 
V immis^sibuity \v as *Ifat7~not tfl th( re Ubject of tho quest ion “’but'lo'Vomc feature 
WHimcr '"** IVujmoi c § 18 "hi Ballcly v llutlhr JI5&C 131 IP - TTohoy! 
ll ^"i ihe olijiction w is 1 noun a priori, it should have hern made Ik fort 
If i i J [ , 1,co Was given When an irrtlcv ant document is tendered, an olijot tion 
C he made at that tune objection as to the mode of proof of apirtnuhar 

l l ouinuiat should he takut when it is tendered in evidence Abdul Sained v 

i ' > u nnuha 82 Ind Gas 97 % (97G) set also Sundan \ Gayannulra 9 G \\ 

f ^ 1U So when biach objection as not taken m time it is consul* red to he 
* 10 
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•waned Kalil nnatula \ SJmanaml, GS h id Cas G2"> 


» iivvu » u .. i »«bw.i 1| ». u . u So when rent receipt 

were admitted m evidence without objection m the Couit of first ui^tanet, no 
objection could be taken in the Appellate Court that they were not pr T > 
pioved liatvsnatt v Puhn BrJian/ 23 C W N S81 = G2Ind Cas G47, e ct 
Gnnvuba \ Jta/endra, 1 C W N 330, Pnanath v Dingatanm 14 <> 

378 “In f icfc thi-i piopo-iition icsts upon a well known principle with wff* , 
the mle of opulence and that is Urn Where an objection has got to th- 
is to the mode of proof of apaiticular document, such objection mu'* w i 
at the time when the document is tendered for admission, for an} lacun . 
mode of pi oot m ly then be at once supplied b> the party who proeuc 
document and want's to lia\e It proved’ Pet MooJcrjcc J m Aoaiu o 
Gunemha, 82 Ind Cas 971 it p 97G, see ilso Chooni v Nibnaahuo, 4 , * 

J 374, Manmatha v Probodh, 43 C L J 274=90 Ind Cas 279 Bat jgjj^ 
document docs not become relevant for w xnt of objection S ton it) a a ■« 

37 Ind Gas 371=5 Pit L J 410 

Grounds of objection In Bain \ Whiicheaien A F It Co, 3 H B 
1, 1G Lord Btomjhain , said “Now it is necessary that when a party ^ 
to the reception of evidence, to the rejection of evidence, or to the (|irL \. Tlll , n 
the Iiiclge given to the jury, whatcvei is the subject matter of this e jj 
ho must state the ground oi his exception otherwise lie cannot except ^ 

he ohjects to the reception of A s evidence, he must show why it stiou ^ 

received x& bj stating that A is nn incompetent witness If, on the , ‘fj n0 t 1 * 

he ohjects to the rejection of As evidence, ho must show why it snoii , UJCf 

rejected as for instance, th it A is a competent witness and that his j n 

is admissible and that the rejection of Ins evidence is contrary to law , ^ 
all these e iscs the ground of objection must be cleailj stated and he) 
ground of objection thus stated, the court is not at all bound to look 

Waiver of objection An objection may of course be expre v ,, on i( 
Of implied waivers, the usual instance is that of fadurc to make onj ^ 
the proper time The question whether a party is bound b> Ins c0 ! 1&e "; ’ i at mtlur 
examination of witnesses before a Judge should he dispensed with ai ^ ^ 
method substituted for the Judge & taking cognizance of oral te timon) p 
lated parti) b) the Evidence Act and parti) bv the law and practice r 
the Civil and Criminal Pi ocedmc and in the absence of an) such 1 , o lC li« 
discntton of the Court Whit is regarded by such proccduie is n0 j^j] [* 
rtlitmg to tin relcv anc> of evidence but the law under which the cvulcn , J( 
talin ns contained mO XVIII r 1 of the Civil Procedure Code J r ^t » 
line a right to waive -uch rules of procedure as arc intended j * f r (>>iirf 
pcr-onal interest and arc not based on public policy So where t. lie j ^ 0 f j 

admiltid in evidence on the consent of partic- evidence is to the .|y lo- 
in r»on wlnth could not be admitted in evidence undti s 33, ■ t ^ ^ Ji 

Imiding upon the pirties Kmhna Ilttldi/ v Sundata hcddij (191V 1 

on . t j„ i 

When the opponent f ills to object to the adim-sion of the doeumen ^jj,, pti 
of (onr-i on gun ml principles « w uver a- to the need of any cviduH® . jut 
rUni„ its mum ncs , and this v\ uvi i is common 1) held to extend t ° rltl ,1, b' 1 * 
of inthorit) of mi agent pnrpoiting to sign the document foi a prm Jj f 
mot ns to tlu leg'll sufluienc) of the instrument for mv purj 1< ? ^ v » 1 
5 ilk! It i u funiliir punciple that if testimony is offered which ■ *|^ rnl v* 

but n pugnant to sonic nik of evidence it must be ohjo< ted to at once , o vl 1 

tin obits tion will In conudircd w mod Italian Coal Co v „>n *[ 

HM L I 1^9 (n) llut nn erroneous onu -ion to object to the a ,[ in^ j ( f 
I tunnii) wlmh h not n lev uit docs not m ike it avail d>k as at cfc n < 
jntknu ui 1 If Miller v Mtdho Dai 19 A 79=231 A 100 Sunder v 4j 

192 J I*ili (,n rhi olij thotis as to the idmis ilnbtv of evidence win t 

f i in nl mil In < nit rt tmeil for the first time m a second appeal s ' <w * j.,* t 
' hn'hali -»> M L r 198=101 Ind Cw 518 It h oi>m t° P [If 
lit, or w mi oil) S Holt to till moiti in whn !i sLih menls which fire a'* 11 * ,jvf 
r. ! mil iMi.l r th I \iknn Act shouM be admitted to the record 
bn, con«t at si th > cannot ift rw inis ohj -ct GonnnUdhnla v 0 u ‘ r ‘ 
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22 L W 7oG The. question of the moelo of proof is a question of piocedme S 
and is capable of hem? waived by a paitj Mt Btbi Kamx Zairnb \ Sited 
Mobaral 72 Incl Cis 71b 

Wheie the genuineness of i docume nt relied on b> a pirt^was not disputed 
hyjl\£oppositirp^y^ud^!u3 tmlyquevfion>uus tolls' mndmg~ char ictcr the 
opposite ~p u ty ~mn«tr beseemed -tar hue ticitlv waned its pi oof by consenting 
tonts wlnus^ion' , m tlie first Comt and could not be permitted to question its 
xdmisiiVnlityJorT.lir'fii*^ time m^ippellnto Court —T vmagJiaia \ liamasuami, 

10 M L J 242 S<5 fll^o where no objection vv is taken in the Court of hist 

mtsince to the admission of the copy of i document, it is not competent to the 
ippclhto Court to nr-c mil entertun the objection to its admissibility Ituhint v 
Knlinm 5 51 L J SI In Svjcruddin v Samuuddin 72 Ind C v> 985- (1913) 
AIR (Chi) 378, Mi Justice Mai he rjee sud, ‘We miy lure point out tint 
although “is ruled by the Judicial Committee in Millet Official Assignee v habit 
Madho Das, 231 A *100 =-19 A 7b, *m cn oncous omission in the trill Court to 
object to nn admission which wns irrelevant did not make it relevant nnd 
admissible in cudcncc , still, as oxpl lined in Qimuha Chandia \ 11 djendia Noth 
1 C W N 5 30, nn objection that n document, which pci sc is not admissible 
in evidence, has been mipropcilv admitted m evidence, cannot be entutomed 
m the Court of Appeal, when if the objection had been tnl en m the tri d Court it 
might lmo been met md the proceeding regularised’ See ilso Manmaihn v 
Piobodh 43 C L J 274 When i document vv is produced ami m irked in the 
presence of the oppose party who took no objection there but an objection w is 
tiken m appeal Held that under those cucumstances the Court mij tike it 
until the contrary is shown that the formal proof of the document was waived by 
consent of parties Colkdor of Gunptm v Bhmai/m, 24 E W 077 

When documents are admitted in evidence with or without formal proof in 
tho first Court it is not open to the appellate Court to rejet t the documents as not 
having been property proved Aijuny Dai/anidhi, 93 Ind Cis, 301=*51M G 3 
082, Alfoo \ hnburali Mia, 97 Ind Gis 411, Abdul Samcd v Gitncndra 82 
Ind Cis 974= A I R 1925 Cal 452, Mt Btlnv Sijed Mobatak, 72 1ml Cas 
718, Sitdliamiia v Gom 35 C L T 473 = 27 C W N 131=62 Ind Cis 
80 = (1922) Oil GO, Ah Mohammed \ Mahara ; Bepan, 30 C L J 180 = 01 Ind 
Cis 260 , Gopcc v Nataiaja Clicitii 43 M L T 418=10 L W 122— 1922 M 
W N 404-31 M h J 123 (H C)=G9Ind Cis 13 If a certain piece of 
evidence is not admissible the f ict that no objection was raised dose not mal o it 
admissible Damodar v Jadunalh 91 Ind Cis, 449, Arjun v DayamdUi 98 
Ind Cis 30 1-51 M L J 037 

6 Facts which, though not in issue, are so connected with x 

Relevancy of facts fact in issue as to f 01 m part of the same 

forming put of same ti insuction, aie lelevmt, whetliei they oceuucd 

I ” 1 1 )u at the same tunc and place 01 at diffeicnt 

times and places 

Ilhistialions 

(») A 13 accused of the murder of B by beating him Whatever was Mid 
or uono by A or B or the by stxndcrs it the beating or so shortly before or afh r 

II lw to form p art of tho transaction, is n relev mt f ut 

y) A is accused of waging war agitnst the Queen by t iking part in m 
tnnid insurrection 111 which property is destroyed troops are att id ed and gaols 
broken open fhc occurrence of tin so f act" is relevant as forming j>art of 
too Mineral trui-ictiou though A may not line lx.cn pre ent it ill of them 

(0 A sues B for 1 libel contained in a letter formin„ part of 1 comspon- 
uuici. Belters between thep ulus relating to the subject out of which the liln I 
rose and forming pirt of the correspondence in wlmli it i> contained, ire 
though thev do not contun the lilacl it elf 
A T! f 0 |Cv tion i- whether certain goods onkred from B were delivered to 
V. t ue goods were delivered to oeveril 111 term ediatf persons suceeo nelv Each 
delivery is a relevant fact 
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Scope of Sections 6 to 55 IIu Lvidenu Act lijsdownui G to «w 
ccrtun inks of lo„ic winch m, directions to the Court us ta the ci t 11 m "linn 
tho Court is t 3 con hlcr is n m liter of io„ic tli it one f ict Inis mi) rtlcv nice or 
lo^icil he * 11111 ^ on unothrr 1 Ik i rules of lo„ic art* lo he di^lingui lieu from 
rules h}in„ down how the m ltiri d-» oil which the Court is empowered to M* 
its cunclu"ions that is how the h„il media eonrlndcndi arc lo be brought to tte 
cogm/inic ol the touit it the method of proving rcltv uit f let 5 fliC'C ruV' 
line reference to the nioeh m which the Court Ins to tolled tho m iterius for tni 
hypothesis, whtli the hr t elms of rules refers to the u e to be mmott <* 
mitcnils tint is the niftience to he drawn from the h> pothc-i* lo pwj® 
lelevuit ficts paitits line uim>trn ted power to nuke adim siom Butin rc_w 
to the logit il (onclmious to Ik deduced fiom the existence of the ficts P ro ' ^ « 
admitted the pirties line no power to alter the directions given to the Conn ) 
the le 0 isl itun or to empower the Courts to net in a milliner declared b? 
le&isliturc to he illogical hi i slum Ilcth/ v S undid liahhj , (1914) MW N J 


Scope of the section Acts dee I iritioni, ami ciiuiniatnncea which con'titu 1 
or accompany ind explain the f ie t or tr ms iction in is no, arc mlmi sink j 
or vunst cither p irt> is forming pirtsof res t/cslae Php Ft 40, 13/iiMjJ 
5 ')93 All f l ets which iro_p.i rts of th c_j^Tmo— Irtth-w tip n arc^ jtA>ud--2{L*, 
other solti iT~\vhcn one of^iiclTf uNis j o i^\n e, l)ie othe rs a re adnu a°w| c * 1 
net3~^7hrdr-^ii0 iTius'pirts of tlie tr ms iction m issue are gencrniv~knj , * l J 
>cs gestae R v Ellis OB & C 14“> Cannot then and Cardigan MU'* 
Manchester and Mail foul Hail Co (1873) L K SC I’ GS5 Butin 
f vets is p irt of res gcbtac c ire should be t ikon tli it facts w hieh arc res vilf r “ ‘ r 
aclac ire not proved Ihjdcv Fulmci 32 L J Q B 120, )l tight v Tatli™, 
Cl A Fin G70 II L Igaisix. v London From nag Co 21 V\ R 179 ( 
Relevant ficts are usuillj those winch are either the came or the citey 
relev lilt feet or a f ict in issue (tide a 7 ) But where tho mfi renco is "idir 1 ja 
also be dr uvn from facts which either accompany or cxplun the transient) 
issue Roach v Gi cat II extern Pad Co, (1841) 1 Q, B 51 

Oidmarih, the acts of stringers to a transaction —>cs infer aliOb 
they ait called thit is things trmsuct d by others are excluded' from .. 
Thus what others did or said about a particular mattci would, prana l au x 
mere heirsay and not bo received accordingly But wlicre thus interwoven 
the nutter so is f> form as it wtro portion of the trans iction itself put ^ . 
technically termed of the ics gestae it would be admitted as an incident ot « « 
and explanatory of it This is m truth only the exposition of the mam fu-t i 
by the aid of the circumstances which surround it and, is a gencru prn o f 
whatever surrounding circumstances may he mce^ary to cxplun the nn l “ f 
the prominent or principal fact m least, ire received ns origin d evidence ^ 
Ft 127 These facts when the n iture and quality of the act arc m question 
eitlier to he legauled as pait of the act itself or as the best and mo^t lpP^n . (f 
evidence of the nature and quality of the act then connection with the ul 1 
s motions them as direct evidence or constitutes them indirect evKlcn»> rf 
which the real motive of the actor may be duly estimated Stai / ic on ■k” 
p 87 

v£S s r S'?t a S~ mc;lnm S of the term— 'This, phnsc in ono or inotlur 
— irsy&Ta usailn, ‘us (jams -n, funih-u in cIiomciI Litin litmturi, ' 
m iT sx, by my dirtion try It w found -ibo in the Cmnus Jims’ The f 
ol tlie term seems to have been quite untechnical it imported Mmplj h 
T»1„l r .i n ftf l »i ,0 T? i m i?' Lnt , T,1< phiral sometimes indicated not so niuct ^ 
? El, shsh equivalent— fact-* transactions— as the details orpub^^j 

wtEi fJri ™VVV l trins i ctl0n m 'Sht be composed 
III, ! , " legitimately used v meaning what we should „ 

H ~' in _ occurro nce a transaction ‘Pi of Dradlcg Fhaff Jfl 

y -tr . . V^* 14 nr'^c ^ The term was used for the first time in ^ 

trml of m7CmT.i r 1 Tr, « 10 ^ vvhcie 1/r IMhornc arguing refers W, 1 

Ec S B >°- r ^^tae as tins' M tgmorc 1707 It was agim ^ 
vouetv if <1 W? t m , Uoildl * Sfnlr T,,nh 44,1 D794) A letter form ny , 
society hill been sent to m assocuUon with which Tooke wis connected d^ 1,n 
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a pronoun propos \l from the litter and Mi Goiiow alluded to its admission v S 
prohibly upon the ground tint ‘it is fit to bo received is i put of the Vs fiesta* 

«■* upon the subject* The phi no is found ij,nn m Ilootc \ Allen, 3 Esp 37G 

(1801) where in an action foi seduction of the pi untifPs wife, her statement of 
.1 her reason foi leaving the husband (pi it ntifl) v\ as admitted bj Lord Kenyon is 
- p\rt of jcs gesfa Sinulirlj in Hobson \ Kemp 4 1 sp 333 (1S02), Lo>d Ellen 

• boro (git obscrv ed “Where the declaration of the b inkrnpt is p irt of the i cs qesia * 

itmiy be evidence” See also Jzeson v Kuwait d 6 jliM 1S8 (ISOo) So fir as 

tc\t bool s are concerned the phrisc occurs for the first time m Emm > Appendix 

'» lo roihicron Oohgalton where in Vol II at page 217, the authoi «ijs “In 
question of fnud or bonafidcs an adequ itc judgment can, in goner il onlj be foimed 

✓ by hiving a pei feet vuw of the whole tr ins iction which of course including (lit 
^ conversation which forms part of it, and according to the phi is( usually ipplu d to 

Ins subject the language which is used on any occasion forma a put of the 
\ rcsgc-sla Vi Ic Amencnn Law Renew Vol XV, pp JS2 per I*i of James Lradlcy 
Thayer 

Phrase inexact and indefinite ‘This phrase as conceded on all hands is 
movaet and indefinite in its scope and is ambiguous in its suggestion of lcv-ons 
for the doctrine If it vvcic possible to say tint it is properh ipjilu iblc in 

* cty inology or m usage to any particular doctrine it would be simple enough to 
*-» ccrf un this doctrine and to urgi the restriction of the phrase to the one nu uung 

Or if the phrase genuinely indicated °omc independent prmcipli of Evidence 
existing m its own right and not otherwise named or namable nor attributiblc 
i to any other place m our system of Evidence it would he allow ihle to preserve 
the name for th it princijilc But neither of these things is true The phra«o his 
noMung to entitle itself on either giound to preservation It has had \ moua use 1 ? 
v ”iit it is ambiguous md unmanage ihlo m all of them The doc trim s to which 

1 it has been applied possess dl of them i right to existence uuder well re cogum d 

pre existing principles and cm bo cxpl unel without a resort to tins phrase No 
4 more can bo said for it th in that it has been much used m the cour-c of the dc\eloj> 

meat of sonio import int aspects of two of the e doctrines TP igmorc Ei § 1707 

✓ In the first edition of Phillip & Lt i deuce, tho phrase occurs but in his fourth edition 
> substituted for it the En lish word transaction 

4 Transaction, meaning of The word “tran iction ’ is not d< fined in this 
■t 'ri Ct 1 definition of the word is given m Stephen's Digist of Lenience 

lucre tho author says iA_Jrans action is a group of facts connected togjlhcr 
u k\be referred to bya singlctar \1 name, is i eiimc~ff[Tcm{ncF n wrong^ar_uu\ 

^ °*" C1 s uhje lr~of enquiry wnich* 3 nay*~be m is>ue „ Every fact "which is pint of 
uio^ame trim ichon as^the facts in issue i-> "TleonicU to he rclcv int to tin ficts 
y in issue although it may not bo actually in i -sue, uid although if it weie not 
, part of tho same trails iction it might be excluded is hearsay Whether iny 
'/ partieul ir fict 1<s or )•, not part of tbc«imo transaction as the ficts in issue is a 

L q’^tion of law upon which no principle has lice n stated hv authority and on 

e n L ' have given different decisions' S teph Dig Pi Art 3 

iliis clefimtion has received judicial recognition m Cham Mali to \ rmpnor 
1 n N 2GG (270), Jan ala Sahaiv Pnperor 34 P R 1914 Cr ~27 I mi 

t-is CC4 = lGCr L I 1S4 But this definition inspitc of judicial recognition 
p 1 ,s n curious definition’ Stoic's Anglo Indian Code Vol II 851 lhcword 
transaction occurs also m Criminal Procedure Code, ss 235 and 2°9 In 
j connection with s 233 of Ci Pro Code the Joint Committee of 1922 
f v wu< * ‘Wo think it would be dangerous if not impossible to attempt 
J definition of the phm«e ‘in the course of the «imc trim iction’ 

/ v- u exhaustive definition is not fcasibh and if the phraseology is altered the 

sx'urls would lie <k puveil of the «,uid incc v\hi<h they now have from a long series of 
j ^ n uingsoii the point We do not find that there has been anv i>ronouneed 

✓ of opinion the u ison bem^ that the Courts instead of attempting to la> 

, * ®) v,l S^n-ril priu ci jibs as a rule di-tu s each cisc on its merits K jtoil of the 
d **** Committee (1922) In this connection it m ly also he stated th it Im fore 
f any definition not given in the Act the Court should run ember the 

p °" ,n " irnmg given m the Solicitors Journal (Vol 20, bG9) and quoted with 
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il by such ign it TiiiM ns Pi of hwtrs ihadhg flini/rr m his Prilimintrv 
lrciti i of I wilt mi at p 190 Addmihnn is tin mo t difficult of ill linn 
IIioK is f ir gu it i jnoh ilnlili of a corn el ii'i of ti rim 111 m of a correct definition 
of tin m Ami win u it is mi n< it— « u \ t * «I< fine it is also cl mirtrou^ hitim one 
iikouk t definition will confound tin coiritt hm , clt ” j ho word Iran id on 
is used in i limit d ui- m illintr itmn (a) of tilts w c lion uid m more general 
in 11*' run umn illti trihomof tin -.u turn Queen Empress \ /iilinyft 
15 B 191(1%) 1 


Transaction meaning of tlie word m S 3 ?35 and 239 of Criminal Procedure 
Code ‘ \\ h it dot s or dm -> not form p irt of tlx <• line truis u lion m i) he con > 
diiid t» Ik qui'tion of fat in c a li piiticulir in Cert tin ti ts line bon 
1 ml down m \ moil unlij wlmli it in i> la ilctirniimd whether cortim idj 
<lo or do not torm pirt of tin * mn trm a tton In so me 1 1 i > j Qj .JieuUEl 
, 1 _ m l > Ik con ah i ml to form,]) irt of iTiT^ mu iriTi^ jctioiuf-tnerun 

betwee n tin s< let-, proximity of tune community of inti ntion jpitj.ontuiuiir-.il, 
ution Pi, Cutumiuq 7 in Done Khan ^ Enjjubim^VXrW N 327, c ee ^ 
JxiiK/a ( hnndra \ Uiam/o 35 C J, J 327 Unnta Lai \ King rnijvror i’*- 
^>7 Lrnpnot \ 1 ladhab Ioanna a 13 15 117-20 Bom L K 007 , him m 
Valh/ \ rntpnw 50 C 1001 Cionn \ Ghnlatn, 1 ^ L II 73 rmpcnri 

Lu l innn 21 S L R 107 So no eompulu nsiyc fonmili of unmi' 
application cm Ik stited to dele i nunc wlicthci two or more acts con tiluM 

Jnn-iohon inn tin TmI \ King rmpcioi 12 C 9 >7 In Peg y 
-7B VJ>iip 133 f'handiaiailai /obscrud “litre ngim the occa ions whin 
two one nee s were committed w no different, but there nx a conhninb “ 
community of purpose The re il and mtial test then for determining whi 
general oihnccs ire connected togctlui s 0 ns to form the Mine tiinH‘“ 
eleptmls upon whether they are so related to one mother in point of purpo 5 
Ob cum sc and effect or a* pi menial and wbwliaiu ad*, is to constitute on 
continuous action A nu.ro in ten nl of ti mo between the commi ion m 
offence and another does not itself necessarily import w mt of continu 
though the Ii n 0 th of the in ten il maj he an impoituit element in dcttrnii 
the question of connectian between the two Foi instance in v 
rmprr in lajnan (10 B 414) proximity of time, combined with tin 
as to intention and sinnhrity of action and ic ult was held to H™ 
^eunl offences as to scyenl frmdulcnt transfer*. of piopcrty witlim 
me m in g of the words ‘siine trin-ction’ in section 235 of the Co< 

Ci inimal Procedure Thowoid trmsaction’ sug-e-ts not neee Mid} I ,roi y 
. time so much as continuity of action and purpose that i .. t0 .i„ 


it 11 not ncro--nv th i r'tho'"n4 ^Ven" rommittUI, ill ™ * 

Mmo occision but it i- suffluont tint though =rp into! hi uli-tiuc t inhru l«“ r 

i g..i2y° 11 * 1 n jmt y of-p umosr brprogiesT\ejhtio», ^ 


Zmjmul ' Ilnu'n.mrTK E K 117-4 Cr~I. J W 


iM-SJ.--'- — Ii,ot 2S Ii U7-4«Jr J, •> *-■ r ], 

Horn, the nine trm.iction m s 230 o£ the C!o<lo of Crimmlll’rocei Urn t», j 
oimiot ombriee the enmimtion of oil tho witnn- e- throughout a trill 
pp > only to the c\rmin ition of oicli ivitnc— to ouch -epuotelj hut 1 ! i- J. f 
Rime So o I, B E 231- S Cr I, J 4S9 Orllmunlj theft nrnt the <h P" “ 

' ' — ... * o, TsrnxiinitV 1 . 


tl.o l ,, , ij o ±-yj urcunaruj inuii tum * , , e 

JjifuFon » C * S " ou }‘^ paits of the sime trmsiction md ns proxunit> on 
i tw eon two acts does not necessarily constitute them paits of the same trin 


,, . . 11 . 00 ’- ti uj fuusuiUB. mini n'uis ui uu; ’ . n 

pprceiablo intcr\ al of time between two acts otherwise connected, do 
] n t tem fiom continuing to l>c parts of the s inie senes of connected ov ^ 

u 1,2 -T JUiJJfientrr-wrj.to.uho^thutJhc theft -md (l,.po_ol 

within aJiwrFoulTor even a few chns ofT^tTneW Kfqa Ngo v hmg E lll P \j> 


T r — ris— T? 7 , 7 ,^ 2 , or even_a_few da> s hTTieh' other 
U Cr Pro Code-5 = 6 Cr'lPj~28 ou n « ■— , 

connected together hj proxiniitj of time community of criminal intent cont |l ;;^| 


fib if n^enesof 


nf oui, n „ J ui ume community ol criminal , 

°; r , ' n,,a !’ ur I'° = nn< l -uch -nl,-,dnrj uct- u- uoulil miU the»“''! ul l 
In' " l " cr ! m ""* «n«u> ory ifta tho not or lu tin nhtion of err 


«. «s« «.s ory iftei tlie act or by tlu relation oj. i[jf 

irlnLl If, i V t,tUt S m , the opinion of the Court one trmsaction tte 


rr!'" 1 ', 1 ” «5»««U!th md tried of one trial 
1,1 ‘’Hell s fri is of ict Cion 


\ T tnii iQCT 7> i™ ' Ghulnin lb 1 lv 7d i steal U 

71 >7 r r t J J ^ L J 257 llusam Ddn \ j Fmpcror 20 

C-r J IjO rmvrrnr , \ T T Q I R 


rial for c\tr> ofTtnec 

lb I R 73, steal j 


T t u v ^ u iiusnm nan \ 1 iiniuui . n \ 

h J 1jG Emperor \ Kga Lu, 19 Cr L J 34 (Bur), -Sh««' wrt 
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Emp 19 A L T 992=23 Cr L T Gil, Knshna Anjm v Fmpnor , 8 L W S fi 
225=1919 M W N 525 Gmmant\ Empeioi y BN L R 35 In ic Choi a 

rjinh JenJaiadn, 93 M 502, VirujMna v Lmpno ), 28 M L J 997, Run 

S uhlieg \ King Empctoi, 19 C W N 972, In ic I ocl ley 19 M 
411, Empnor \ Datlo Hnnnnnt, 30 B 19, Ttpamdhi \ lung 

Emperor, 3 P L J 11, Son Dul v Cionn 1 L B R 3(11 Mqn Tha v 

Emperor , 3 Bur L T 101 = 13 Cr L J 483, Kudiai\ Fmpeto ? 50 C 1001, 

Pahlad \ Empcroi 1 I/ili 5G2=21 U L J G2G, Gunuant v Empeioi 13 
N L II 33 In re Gam J [alia 49 H 71 = 48 M L T 308 = 20 

Cr L J 1513 I’atil Pahnn v Fmprroi, 2G Cr L J 309 “ Acorn 

<ling to it's etymological and diction u \ mcining the word trms iction 
me ms ‘carry in" through* nnd suggests we think, not nects&inly pioxinuty m 
tunc— 1 «o much is continuity ot iction or puipo-o Iho sum mctiphui implied 
by tint word 13 continued in the illustrations whcie the phrise iwd is m the 
course of ti uni< tion’ Empeioi \ Daflo 30 B 19, sec dso Emptroi v Ganedt 
Rm nut 14 Bom L R 922=13 Cr L I 833 Attn done m pursuant! ot i 
conspiracy must be deuned to be parts of the sinit ti ms iction lung Fmprrut 
v Mating Aung iRing G04=2 Bui L J 224 The tiunutton ot mil in g 
1 senes of filse entries so is to attribute mother cause for tin di ith w is m 
continuation of nnd pursuance to the sime tr ms iction ot voluntirily cuismg 
grievom hurt with the mcw of extoi ting confession Fmpnoi v Ihlnunt It 
Bom L R 41 = 13 Ind Cis 825=13 Cr L J 137 Th eft of i ci rt from ojie 
home ind theft of.1 wall ill lochs fionvmotlior houso in oriUFTo hcmo\ ( tlu < irt 
ire-pIrFr" of tHc-faamo.,ti msution- —Empeioi v Hun Paot, "2 N"“T7"R 117 
Crnnininjreich of trus.td'ud fdsificition ot iccount foi the conceilmuit of tin 
^mfr-nre~1 5irf s~of the Mine t nuTSacSoii Emperor \ ~~~JutjuT)am 19 C L T 987 
8irihiT7ruising"lnTrt : rP5~l\\ o different persons in the com so of i riot cm lx 
considered is puts of the e une trmsiction Katuon v Emperoi 39 A G23-15 
A L J 544=18 Cr L J 788 Criminil breich of trust ind giving fd e 
evidence to conceit the same ire also pirts of the «imc trim iction NgaPufc 
v r 'mperor, U B R (1897 = 1901)31 see ilso Empnor v Man Knshna 40 C 
318 (criminal mis ippropu itton ind filsihcition of accounts m outer to sireen 
tm misippropn ition) , Was \ Emperor, 27 C W N G2G Empeioi v Haiti ant 
14 Bom L R 41 Emperor v S rinatain 11 C 5V N 715, Emperor v Inam 
40 B 97 = 17 Bom L R 8S1 = 1G Cr L I 7G1 

Transaction— what facts form parts of A tnns iction consists both of 
the physical acts and the words accompany ing such phj sic it lets whether spot < n 
h> the 2 >erson doing such lets, tho nn^on to whom they weir done or ui} other 
person or presons S ich woids ire admissible in evidence is parts of transaction 
rhnmpson v liciamon, Skinnei 402 Coellc tns G3, Illnstiation (a) In \tc\on 
v Kiniiaua G List 193 counsel contended “Di elur itions by the wife upon lu i 
elopement from her husbmd iceusing him of misconduct eould not lie given in 
evidence igunst him in an action iigun t the idulteiei In answer EUcnboiough 
1 j G / s\id “It is not so cleir thit liei dcclii Itions made it the tune would not 
b< evidence undci any cireumstmce If she declned it the tune tint she fhd 
from immednte terror of personal nolencc fiom the husband I should admit tin 
ovid nu thoughnotifit weiei coll it ill dccku it ion of some m Utei th ith ippcned 
it mother tune A tnns iction m i> he i lontmuous one extending over i 
length of tune Aau’son v Ilatr/h 9 Moore 217 vide nl o illustrations (b) (i) 

«uh fill Theci e of Tt v Ionics, Stephen 1 shows how the statement of 
i thud puty may Ik, relivint is pirt of the ti uisnction if he is actuilh 
pris^nt nt the tune In that ciso the quo tion was whether a mm 
aid no ented him elf from the reihn “with the intent to hinder hi-* creditors 
nud so brought him elf within the Bankruptcy Act letters written during his 
iiMonu, indie itin„ such an intention win lu Id ndim siblc in proof thereof 
:, n 'bhvirin^ his judgment Itest G I said “\\ hen the-c letters are coupled with 
.. 1( .'. w °f I>!s running iw ly malmrrv would not the jurv lx wirrmled m finding 
uiu in went to avoid his enditors’ If so there his fx?cn a clnr let of bmk 
w v' ll ^ ns * iQi n ur^cxl tint the second nnd third lctt< r~ li iv mg Ixx n 

riuui sub inuentlv to the act of depirting tlu re'll m were not ndim -ibh m 
muici I mi clnr tint they were vlmissible The going abroad tins of 
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itself an rquiioral ad, niul whin mi ait is cqimoc il, wi must pet nt the niotivi 
with which it w i*. committed In ninety nine cities out of fl hundred tw tw 
only bepotnt bv llu dulinitioii* of tin pirty himself I he dedariliMv 

m order to hi adnuwhlt Ik Hindi, or tin litters written, at tlu 1 11111 01 

net in qui lion hut it is siifiii lent if the} nrc writti n at mi} lime during tnct 
nuintf of tin ut, the dip trim# the ri aim is n conti lining act, find Ihe-ej* 
were wiittm during its ionium mu ” In tlu snnu cv*- Par! / oh try** 
"itished that di < hu itions inado during depirturi mid ah elite arc lulim >' 
ividence to show the motive of the dtp u tun It h impossible to tic « n 
tune tin ruli is to tlu declarations, we must nidge from all the circum 
of tlu i vm. in nud not go tlu length of Myinp that a declnrUion made a 
after the nit would ot itself lie ndimssibli , hut if, is in the preset cn , ^ 
nrc eonnu ting urcumstma- it may cun at tint time, form ]> irt 0 . n\ f 
f/cstar Tin dulirUion howe\er nuut he connected ttith m y ® ^ 

paitif s mind at the tune mill in the pit** nt imt line I think the connect! R 
eiintly cli ir from the admission of the letters’ So where the qae j i 
win tlu t a pi lson who hul rim lined nlnoid for «onic y i trs had u<l“ ^ 
doin idle in the country of hi- resident e letters written by himia p_ on jj 
residence showing Ins intention to iimmn tlure poimanently, or other wi'- 
doubtless lie idnussihlc ns puls of the li uisiction Donor l v OtogMff 1 _ dV 
D l r r> Acts deel ir itions and circum^tuieca which eon titute, ° r J| , cl tlm 
and explain the fict or transaction in i-sue me lulmi-sibli fororflgn anil 
parties as fornnnp parts of ics qeslae PI up ri 1G Ihit ilccnru n tl n«Ui 
stitunents ire admitted in eudcncc ns part- of ic* gestae or trm >ci ^ 
two distinct principles One of these pnneiplcs establishes a 
the Hi irsny Rule nnd sets eortaiu limit Hums to the kinds oi 
idmissihle under this Exception The other principle doc- n ot , ^ 
an exception to the Hears iy iule, hut defines tho-e closes to , |. 

rulo is m its nature not npphcible tide II iqmorc § 1715 tin 

for its admission on the prinuple of spontencous ilecnriu®" ^ aC ( 


other as part of the res qc\tac on the principle ot verbal net doctrine . flt t hi 
an not parts of the sune transaction unless they wcic done siibstnni ) ^ p 
seme tune although they ire blind ar in other respects It \ i ^ bowl 

In that case the pnsoner was chirped with stealing pickled po t, tin 
some 1 imes mil a lo if of bread He went to the. piosccutors shop, n, e pc, I 
pork mil nn away with it In about two minutes he returned, repnw (, oli: 
m a howl which contained the knnes and tool lot away About ^j U u a bi 
liter ho returned and took the loaf In delivering the judgment ^ (hi 
observed “The til mg away of the loaf cannot be given m evidence , n tw‘ 
indictment I think that the pnsonei s tiking the pork, and ritur Idlin' 
minutes and then running off with the bowl, must be tiken as one j t |,, 

trmsiction but I think that half an hom is too long a petiod to aim _y 

construction The tiling aw iy of that loif, therefore is i distmci , |n , 
In H v Ellis Gli &C 143 Cocl lc G3 the prisoner was eh irgtd ' . jJjn 1 
Six shillings marled money, from a till evidence was allowed ot 
not only of the amount but also of other money taken at the same fame ( 
etl “I think that it w is in the 


/ m del iv ering the judgment observed “I think that it v . w , 

the Tiulpe to confine the prosecutor to the proof of one felony , 01 1 n n art* 11 ' 
to give evidence of other act which were all parts of one entire “Vp# 

(jcneially spoking it is not competent to a prosccutoi to prov e a , . w b tr 

ofoue hlony by prov ing him guilty of mother unconnected felony » tl> 1 ’ 

several felomrs ue connected together, nnd form part of the trin ci j sard 11 
l " f * >n ' ^ C'*df nee to show the chnncter of the other’ See also -*• ». , ( sl 
4 r A r 76 J? v Pirlh, L R 1 C C R Roupdls Hon s 1 

A v/o«7 GC & P 179 Ji ^ Coheir n 3 F & F 832 P v W'” 

B H Cr 00 A\hcii the offence under trill is filing i fill L < - oin I , f'. l ,^ j 1 ] 1 
JnpjMiiPdnt the sulisequent police investigation of the compl m* 1 r, w 
1C S /rtf, J? IrMata Snbbutk \ rmperor 48 M 01f) f r P 
JI W N CS-sn lnil Cv. an- 20 Cr I T 721-A 1; ,p 

Mid >iO = 43M I J 10 > In nn al«luttion eise win re the abduction 

nt nUit the starch ionducte-1 on the next diy cannot be tieated ft* 1 
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*vn (rt!i*Llian f> im/k\ /rti/wr 0) Ind (V Cr L T S ( 

!Vi3**l2 { 1*. ! Ill, nl* » hht iruUm\ / n]> ror t * V L T , 

Pi f Inr **injU \ /iiirw-fvr 7 l«th I ! !!*«.'» 1’ 1< II h7l»\ I II 102*i 
Lnh '*i*J 

Scope and limit of fa-ts forming the res gestne 1 In an or tmi iction 
itn\ b» mmid) m n tn mil nt of (mil or if tin n nn ronmi tmj, < m urn tinc< 
it Uw thrmi^li n p-n hJ of «ln »r w •« k- nn \« n numth- 4 *«nii mm - (In 

mini trm-H;i<»n nil «»nh l* t tilili h*-d hi pnnmj. a *• ru- of Miinhr ftel« 

wl'irh nm 1 m|»|hii otlnr l»i m « tin mum of th on- it-* If *1 munis nimu 
hint in lane*- f»r Ik\ m tli -im«lnr f u t- 1» t\« oo urnil m mlicl< t con mi Mom 
m point of inn or plu« or r pirtmilir- u- urtnnUi i» form hut out 
miiinuou** inn Winn lint /« 17 *-•* nl » h hn[fw Finn * I>tt 1» 

Is^mc V cit'd in//f/ \j« Uimirtr* \ Juft* 17 1 »x i'-s bjr\ Hurnbij 10U1 

2 h I» I >s Lhrl \ /,„ l i i| 1) 0J a'rt! iti J'h ij< It 17 If mom of the 

public ‘-Ins t* tin n t* an un xp«xt *d «otli«mn htnitu l wo unit <ntm t-iringir- 
t» *~ich otlur (Ihii tli* rt< ifr*toe of tlx colli ion i toiifiti<**l within tht f«w 
inomuit* it octtipi m \\ In n tin r> i- n -**rti| fur*! m which two nhjjous 
fiction* a* in tin n < of the /y*r/ (ttort)C hot don di'-turhann - or of the 
Philo Ma/u in itsoflMI nn nmiiMmm t* i< h oihi r for wot k- nmlim k> much 
nlwirlnxt m the colh mn n« t<> lx tun *« ion* t f liiih «l-< then nil time Mich pittas 
or mi umhr Mich uniim two*'- i* a* much j» irt of the rev tjestae ns the 
•’low* pivtn in homicide* for which pirluulir pro«*\utinns nm> Ik brought. 

I \\hart ft $ 2V>, Isikt Imre \ H'mrl 10 Oluo bt 2 », Lud v I or It a urr, 

101 Mo App K*S (two tear*) Vu ill i II ilhams K7 Cm. Gsl 

In Ilvrton \ Iln/h 2 llinghnm 101 Isml II nidrydale, slid “It i* 
jmjvi «ihlet» tu down to turn tli* rule n* to the dethmilnm* ’ It mu tbenluiiia 
home in numl, h«iw icr that it »* the connection with or illu tnition of the inmn 
fitt winch con , -titutc** the ndnit* ihihu of tin- *jmk it*** of c\uh nee Tho point 
i-al o well illu tntctl l>> Mr Sf*irXie whtn he «n * "If fur the mho of illu-tm 
lion, tin quc-tion for whit purj>o * n miiii of moncj wn*paulhj Atollwcrc 
mite ml to the i* in wlmt V mi*I to It on pijmt, tin monej would bo mo*t 
mijHirtint, it nm Ik ttmcln i\ct\idcnn lint if A «ml It were PtruiRcr* to the 
c ime uml ihe fnrt of pn\tm nt wen net mat* rial to tin i*mk then nlthouph A 
nt the tune eif nittnent nitule n de-el inition ns to the truth of n fact mntcrinl to 
thei ,ue ns that lu luid lo-t u wnRer lulled on tlmt fuel, the declaration weiuW 
neither 1* e\ieh nee m il-elf nor n* ttphmator> of the net of A, wlmh ns 
"^uiff tin act of n tninp* r was nl o inndini* ihh In II right \ Tathain, 

* A cV I* 111 Mr Ju «t ire Colimmi oh in e<\ “M here nn act i* cxidence jwr sc, 
a uiTlarit^n nccomp mj that net maj well Ik el idence, if it reflects liRlit 
«lK»n or i|ualifli s tlio ne t, lint I am not aware of nil} m c e where the net elono i*, 
ill it-, own nature, im Until to the i m mid when the de'clnmtion j»cr sc is 
maumis tide in winch it Im- I kui held that the muon of tho two has ruidcrcel 
them ndmi- (file ’ 

The expre- ion rr? tjrdar as npphe-el to a crime means the complete crnni 
nal trnn- iction from its b< Rininnp or Ktarlinp point in the act of tho nceu eel 
u ? tl * ‘ fne end h reached M hat in an} ca-e ron«litnUs the res </es(ae under 
"in 13 ^ flwt all facts which are put of the res gedae of a crime depends 
"if on the clmncter of the crime and the urcum-tanccs of tho case fatale 
l bolnj in X^i “li = 101 Yin ‘-t 103 It frvquentl} h tppt ns that, a- evidence of 
eircumitances must be rt sorb'd to for the purjmso of proimpthe commi Sion of the 
particular ofh ncc charged the proof of those circumstances unolies the proof of 
y^racts, either criminal or nppirentlj innocent. In «ucli cases it is proper 
that the chain of e\ idence should tie unbroken If one or more links of that 
Chun coim-ts of circuimtnnu* which tend to prove that tho prisoner Ins been 
runt} of other crime* than that charged there is no rca°on whj tho Court should 
exclude those circumstances Ihev arc so intimately connected and blended 
With mam facts adduced in evidence that there is no reason why the criminality of 
euch intimate and connected circumstance should exclude them more thnn other 
tacts apparently innocent. Thus if a man bo indicted for murder and there 
, . proof that the instrument of death was a pistol , proof that that instrument 
oeionged to another man, that it was taken from the house the night preceding 
u 
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the murder, that the prisoner was there on tint night and that the pi«tol v ! 
seen in his possesion on the day of the murder, just before the fatal am 
undoubtedly admissible, although it has the tendency to prove the pn on 
guilty of a larceny Such circumstances constitute a part of the tran«icti 
and whether they vie perfectly innocent in them selves, or involve guilt, jj! 
no difference as to their bearing on the mam question which the} are a 
to prove” Mailers Case, 1 Leigh (vaj 557, Sprint k v United States 141 M 1 

And it is a gcnerii rule that evidence of connected, precedent, or surroi 
circumstances is proper to show the probability that the principal 
hippened in all cates where Jt may naturally be assumed that a connection 
between the mam fact and the subordinate fact Potters v People, *-> 
i27 (431) , State v Ryder , 80 Vt 422 

Written declarations as part of res gestae In Test in v ^ w 

K B 2214 where the question was whether written admis&ion of negl 
the di iv er after collision can be part of a res gestae, Bailhachc J to f 

some difficulty in deciding in a particular case whether a given statement P t 

res gestae This difficulty arises from the fact that the nature of res gesw v i . 

greatly Sometimes the res gestae are acts only, sometimes acts and words ^ ^ 

sometimes words only, and sometimes a whole transaction which may inciu ^ 

and memoranda In this case the res gestae was a single act— -n ameJy, ta _ , ( 

with the motor car In such a case words, even spoken words, do not bec ° *j lW < 
the res gestae, unless they were made at the time and are the natural consej' 
the collision — words which spring out of the fact of collision, so to speak-- t 
and almost without the exercise of the will of the speaker, and are 2 (01 
spontaneous The words mu«t of course be strictly germ ane to he 
Spoken words are not relied on here, but if I have correctly described w ^ 
teristics which words must have m order to form part of the res • g ^ 

collision it follows that a written statement can never do so It lacks m3l 

characteristics except two — namely, that it was made at the tune ana e ^ 
to the collision This would be true even if this particular memoran ^ i 
been written by the driver of the tration engine, it is a fortiori so wn » 

this case, the driver of the motor car wrote the memorandum ot aa ^ 

liability of the driver of the traction engine to sign, and the driver ot t j j, 0 ] 
engine put his cross to it, and the driver’s mate signed the drivers na , 
that this memorandum so signed was no part of the res gestae of the cox 5 


Basis of the theory The affairs of men consist of a comp , ^ 
circumstances so intimately interwoven vs to be hardly separable from [\ 

Lvch owes its birth to some preceding circumstvnce, and in its turn be ^^utf 
prolific parent of others , and e ich during its existence lias its inseparable 
and its kindred facts mvterially affecting its char voter and essential to 
in order to a right understanding of its nature 1 Greenl Ei dents of 

defines res gestae as “those circumstvnces which are the undesigned inci ^ 
particular litigated act and which are admissible when illustrative of ^ j t 
These incidents may be separated from the act by a lapse of time more 
npprecivble. They limy consist of speeches of any one concerned , i 

participant or by standers they may comprise things left undone ^ 

things done. Their sole di tinginshmg feature is that they should be 0 f ji 
incidents of the litigated act, neccss \ry in tins sense, that they are P . ^ l 
immediate perparations for or emulations of such act and are not P r ° mW( y1.ii 
calculated policy of the actors In other words, they must stand in j an tu 
e«m< il relation to the act — n rtlation not broken by the interposition of 
wanntsu seeking to manufacture evidence for itself Incidents that ^ 
lmmcdutely and unconsciously associated with ._ an “^"L ctl ' e /Tock^ ri 
nre doings or declarations become in this wav evidence of the j or 
of the ncL Sen. nl«o Stale v Kome (N J) 72 Atl 39 j- 
as those circumstances <lo not consist of declarations and stntcmen 
nre introduced as a matter of course proved by either side without j 
unless indeed they get too faraway from the main fact, when under ru^ jfo 
no rtlation to tho subject of hears n they nre excluded It 13 TcT fi 
comprise state ment-s exclamations, answers to questions, nnd other 
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utterances by the p irticipants m the act or event, that they occupy the attention S« 6 
of the Court* If it had 1km. n possible to treat verbal utterances made under 
such conditions pincly as arts, and not tn any sense as cndcncc of the things stated 
(vide tn fra) the subject of res gestae would not have belonged under the head 
of exceptions to the Hearsay rule But declantions of this sort were urged upon 
the Courts most strongly when they were wanted and needed a* ev idence of 
facts to which thev referred, and tho Courts received them as evidence, and thus 
created another exception to the rule against Heir-iy Insurance Co v Mosley 
8 Wall U S 397, Waldclc \ New 1 or/, 17 Am Rep 11 The ground of 
reliability upon which such declarations are received i-> their spontaneity They 
are the extempore utterances of the mind under circumstances and at times 
when there has been no sufficient opportunity to plan fitec and misleading 
statements, they exhibit tho mmdS impression of immediate event*, and ace 
not narrativts of part happenings, they are uttered while tho mind is under 
the influence of the activity of the surrounding* McKclieg’s Evidence pp 344, 345 

Facts forming part of the same transaction— classification of Acte, 

i»^laratiQns^_and_ci n J uni stances which rn nsldule^nr aecoinp.anv^nnd e\nl un, tK£, 

_fwt or transaction mi-xie, nwTnd mt i blcJfordjrjig unst cither party as forming 
parKUftlio res gcstcr~~PhTp~EC~3rd Ed 4G ' “ ‘ ~ 

Constituent facts To prove the stealing of gas from the prosecutor’s main 
on a certain day, by means of a pipe inserted in the main — the abstraction of 
gas intermittently for several years by the same method is admissible, ns forming 
one continuous tihing R v Inrth 38 L J 51 C 54 So, as to the continuous 
taking of coal from a mine for several years (R v Blcasdalc 2 C & Iv. 765) , or a 
continuous false reprc-cntation 7? v T Telman, 22 L J 51 C 118, Phip Ev 54 
See also illustrations M and (A) Where the charge is that the accused is a 
common cheat, tho facts that they falsely represented themselves to be per«ons 
of property to sever il persons on different occasions are admissible R v Roberts , 

1 Camp 399 

Accompanying facts Fact*, although not facts m issue, may be part of it, 
m the sense that they accompany, and tend to explain the main fact Phip Ev 47 
In a criminal ca«e this class includes other criminal acts which are an in- 
separable part of the whole deed In a case of stealing bank notes from a letter, 
the stealing of others from another letter, and replacing them by the ones in issue, 
is admissible ns a part of the transaction R v Salisbury, 5 C & P 155 In 
the case of a burglary, evidence of three other burglaries by the defendants on 
the same night was admitted, partlv becau^ “so intermixed that it is impossible 
to separate th< m ” and partly to explain the disposaljof tho property taken R. v 
Cobden 2 F A F 833, TT hiley, 2 Lea 983 In the latter ca*e Lord Ellenborougk 
said “If several and distinct offences blend themselves with one another, the 
ct>t party s whole conduct must be pursued ” See also R v Ellis, 

6 B A C 148 In R. v Hunt, 3 B A Aid 566, the question was whether a certain 
meeting was seditious The following facts were held admissible as parts of the 
transaction the f ict that bodies of men, organised in the same manner, had 
drilled at different places several days before the meeting and afterwards 
came from different quarters to attend the meeting on their way acting riotously 
and using threatening language Upon questions of bankruptcy, where the 
intentions of the alleged bankrupt are often material to be enquired into it is 
usual to give evidence of declarations, as furnishing an explanation of transac- 
tions m their nature equivocal Thus it has been held, that a declaration 
accompanying a purchase of goods is admissible evidence to show whether a 
person sought is living by buying and selling Gale v Half king 3 Stark C 58 
In a case in which murder and robbery have been shown to form parte of 
one transaction it has been held that recent and unexplained possession of tho 
stolen property while it would be presumptive evidence against a prisoner on a 
charge of robbery would similarly be evidence against him on a charge of 
murder Queen Empress v Sitami, 13 M 426 (432) 

Declarations accompanying acts Declarations which accompany a fact 
n issue or relevant facts become admissible under this section, if they form part 
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of the sime tmn« iction Wright v Tathnm 5 C ilT G70, I? v Bliss, 5 C 
(IF 570 Ibfdr v Palmer ; U L T Q B 126, Gresham \ Manning Ir lil 
Cl 121 “Where in ntt done is evidence pet sc * u declaration nccompnn) mg tint 
act mtt well be cuilcnce if it reflects light upon or qinbfm that net.” Coltnm 
J m I Vught \ Ftlham 7 Cl A I <.07 = 7 A A A 3G1 In the same ea e it 
page G93 of 5 Cl A F ( abridge J observed ‘ The net 1 1 self being admi iM* 
whiter cr aceompanus it and serves to txpl mi its character is relevant Ml 
admissible also So when the net of n part) inn) be gi\en m evidence, oi 
decln itions muh at the time mul cihulital to elucidate and explun tne 
chat icter and quahtv of the net and so connected with it as to constitute one 
transaction, and s 0 as to dome credit from the act itself, ire admissible in eri 
dencc Such a declaration domes credit and importance as forming pnrt ot 
transaction itself Lund \ Ti/neshorough 9 Cush 12 Statements made J 
members) of an unlawful nsscmbl) of their determination to force their * j 
through a polico cordon iscvnltnca of tes gestae and is ndim-sible to prote u 
intention Mating Tof v Empei or 3 Ring 372 = 90 Ind CV 918 = -A f 
1921 Rang 354 


Conduct to be characterized by the words must be independently ma * 
in the case “Where an net done is evidence pci sr, a dal imtion nctompvn ^ 
the act maj well be evidence, if it reflects light upon or qualifies the set 

I am not aw ire of nn> case where the net done is in its own naf nre irreie 

to the issue and where the declaration per i>r is mu lmissible in which it 
held tint the union of the two has rendered them admissible ” ■* ir" ps 
m Wright v Tntham 7 A A L 301 see also Pollen i Ferguson 18 N 11 ™ , 
M right v Tatham 5 Cl A T 689 Pinna/ v Jones, 64 Conn 545, P ▼ ’ 

5 Cl & F 550, Iljflc v Palmer, 32 L J Q B 12G 

Conduct must he equivocal The utterances are admitted merely to ' 
in completing or giving legal significance to the conduct Hence toe c ^ 
must be equivocal or incomplete as a leg il act, before the utterances e 
admissible Wigmorc § 1774 i? v Bliss 5 Cl A F 550, P ' 

13 Cos 171 “Many acts arc in themselves of an equivocal nature, and ^ 

of them depends upon the intention or disposition from which the) P . nl 
which is m general best determined b> the expression accompin) ,n ? ^ 
Wherever therefore, the demeanour of a person ,t 
object of inquiry his expressions as constituting a part of that demeanour*, 
as indicating his present intent and disposition cannot properl) be reje ^ 
evidence as irrelevant The proposition that a declaration accompany i ^ 
act is admissible is only correct where the expressions are demonstrate „ ^ 
nature of the act itself Elan’s Notes on Pothier, II, 242, Cooper v 
63 Ala 80 ShncJ v Vandenentcr 4 la. 204 In Cum v Chance 174 . 

Holmes C J said “It is not the law that anv and ill comer ation which n Pj »# 

*crr i ^, 0in ^ 0,1 the tune of an act can be proved if the act can he P j 

If tins limitation is not it tended to the utterances come m with the P nre |pjt 
ettect of a hearsay assertion, and the present principle becomes merely £ I ^ 
for using hearsay TT iqniore § 1774 So also in Ban son v Ilnigh, 3 , hl 
w here the question was whether a m in had absented himselt " , 
it* um with the intent to hinder his creditors letters, written by h‘ nl i » tf < 
lus absence were put in evidence Best C J m admitting the » 
ob ervtd The going abroad was itself in equivocal act, ‘ in ‘ „ prn 
an act is equivocal we mu«t get at the motne with which it Vl ( blt 
nutted But in Englmd declarations accompanjmg acts, are ai 0lf tin 
even where the act m question is not equivocal but only to explain .t i 
question 71 right v Tatham 7 A A E 361, Lend v Tijngs borough 9 Gu « ^ 

Words must merely aid in completing the conduct It follows al °> * 
nects an deduction tn it the utterances must be such as serve the a . b 
purpose namflj. gne more definite significance to the equivocal or jn< j 
conduct, bj adding a mining part The) must be such as do merely ^ 

, " ,on ; " '-I" 10 " § 177 j “Tho common phrmeolog) * -ml «* Kll 
author however is here so loose and inclusive that utterances may he ? 
ndims ible which do not merelj complete and define the very act b) 
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S Q oi something sml while somethin* w is bung done, but something and liter «ome 
thing done It w u> not is if, while bung in the room, und while the act was bun* 
done she hul sud sonu thing which w is heard When the witness ia> 

cillcd feh« w is fii -t ashed us to the urtum Linccs, nnil «tate«l tbit th 

dice iscd c une out of the house blcedm* very much ut the thro it, ind seemmgTtf] 
much frightc ned ind thin *> lid something m d died in ten minutes It waa thci 
proposed to prove whit slit sud, but Cod burn C I slid it was notadmi ink 
Anythin* he nd uttered by the deceased nt the tune the net was bung dun 1 
would be idiinssihlc, is for instance if she h ul been he ird to say something & 
Dont Ilirry But lure it w is somethin* statid bv her iftcr it was all over 
wh it»ver it w is, iml after the net w n* completul " I lie propriety of his ©*> 
w is the subject of two pamphlets, one, by W Eitt T iy lor, who denied the other bj 
the Lord ( Jncf Titduc who m untamed, iL S(e/)h Diq Fo p o This ueci 101 
li it l, neel by Prof Uigmorc —Of this ruling it nn> be sud (lM^n 
tile \erbil ict point of view, the declur ition3 did not accompinj thelau 
died, was not (ontempor meous iml therefore was rightly cxcludd , irjj 
the s une point of view, moreover, 1 deel irition by one person about* 
eleed of another could not poo-ubly be rccenod , (2; ns involving a que tion u“ 

ex / , lt P tton ^ I° r Spout meous L\cl un itions (i ide uifia), the ruling 
Baling field i Case is plunly erroneous and would almost cerbunly not 
followed in this country the fiels of the case, in respect to the controuj 
iniluenee of the womans situation iml tho recency of the shock, make it 
of the strongest ,n judicnl annals Hie ir*uments on the cn«umg cantrjf j 
between Chief Justice Cod burn and Mr Taylor eleilt indiscrinun itcly w ( 
Verbil Aet precedents as well as with others more 0 crmane but without at V 
ing to examine the merits of the^e irguments, it is sufficient to say toJ 

general practice in England up to that time— the prictice which did not Iw 

lulmgs piabbshed in liw reports— seems to have been very liberal 1 . 

Palmer poisoning trial (1856 Notable British Irnls Ser) some of tho nw 
damaging evidence, admitted without question by any one, is supportabl the 
on the liberal principle of Spontaneous Declarations, for example, wh 
«vvn?\ eC i ' vas a ^ tcr recovering from one of his ittacks of convuJ „ 

^ hat do yon think was the cause of that, Mr Cool ?” he replied, J L 
that Palmer gave me at half past ten o clock.” In England R V b [< 

s not considered is a precedent Such evidence is clearly ^mi 
in Indn under Section 6 illustration (a) (Vide Sarat Dhobm 10 C 30- % „ 
Valitov Emperor 11 OWN 206) ind under section 32, cliUM W «• 
under clause (3) of section 21 

Application of Verbal Act doctrine in cases of sale “The declaration* ® 
party when they tend to explain the fact and are necessary for that P , a f 
imght be given in ev idence As m the case of tender, the declaration oi 

party of the purpose for which the money is offered is a part of the re$v ' 

Jan njo't be proved otherwise the transaction cannot be understood |b j f 

. "\ declaration accompanying a delivery of money becomes au 
Jx® | l , sll0w . s the nature of the transaction because it helps to ““gjy, 
with whit motive an ict was done’ denser v Samuel 15 N Br 53, * 


Donohue, 4 Ind 328 


The decl.rfj 


Possessors declaration in cases of adverse possession 'Hie u ^T_i,ui 

ot persons m possession of personal property are often received as v era ^ 
ch irictenzing and explaining the nature of such possession, that is as part ^ 
res gestae Possession unexplained, is prima facie evidence of ownership 
l ^° r , suc ^ P 0hsess| on is entirely consistent with ownership < n a t, 
slm J »^ Cf ° r h conduct and declarations of the possessor may be nllter j, af r 

° f i h,S P osses >’' l °“ whether as owner part owner or agent JJ 0P 
i ^'° m cases* of adverse possesion by a person, all dec! U 

narts of h,r r ! t i U T 0rt,nga Clum of tltle hnnselff are admissible as 
r7-c t v^ l r? °; occ «P at,OIi serving to give it an adverse colour ? j^” n0 l P 

b«t 1( Mnw V Thompson 8 Ala 6%) 653 Collier 0 J* aid 

rtttn 6U . cl » declarations arc admissible to every conceivable^ r 
I rue the affirmation of the party in possesion that he held it in his own ng» l 
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under another is proper ev idaice is part of res gestae, Minch ics gestae is las 
continuous pos-'Cs&ion But Jus dccliritions beyond this nr c no pirt of the 
vubjcct nutter, or thin,; done md cumot be lccuvcd is &uch While it is 
allow iblc to prove statements of one m po-^cssion is explanatory thereof, it is 
not permissible to show everything thit nuy hue been a ud by him m ie>-pcct to 
the title, — os, th it it w is acquirul by him * bona fide ’ and for i \ iluable considera 
tion, vv ia p ml for by the money of u third ptraon or lus own etc This, wo h i\e 
seen m-tc id of being i part of the ics gestae, would be something beyond ami 
m dependent of it’ But dccliritions to show the uKtrsc clnricter of the 
poa«caaion arc quite is much in the nature of facts is in the n iture of a medium 
of proof Webb v Itichai dson 42 Vt 1G5 (172) It is the mteut topo&acas, with 
which the acts are done tint give-. thun their character So deelintions 
which aio mule at the tune of the let done and which ire c llculated to unfold its 
nature and quility are admissible m evidence Stephen \ tfcclaij BG I A 6G1 
‘The limitation of this doctrine lim'd, however, bo observed It issumt > th it 
adverse possession is »n some wiy m iteri il under the issues of the case (forcible 
entry pre cnptive title, or otherwise) uml tlmt the deductions were made when 
m possession, and tint tiiey were not offered except as colouring the occupation 
Subject to these limitation's, the u«c of such declarations for this purpose is 
never disputed” U ig more § 1778 Where the occupier is the lessee of the 
person claiming adversely, lus declarations to the effect that he holds the land 
as a tenant of the person who holds the land in idverse pos-e&Mon are il&o 
admissible Holla u a g v I lakes, cited in 2 1 R 55 I he reason for such 
admission is th it the ‘possession of tho tenant was connected with tint of land 
lord, which was adverse” Doe v Williams , Cowp 21 , «ee also Danes v 
Pierce, 2 T R 53, Peaceable v Walson, 4 T lunt 16, Doev Qteen , Gow 228, 
Carne \ Nicoll, 1 Bing N C 430 

Declarations affecting revocation of will “All acts by which a testator 
may phy sicolly destroy or mutilate a testamentary instrument are m their nature 
equivocal. They may bo the result of accident, or, if intentional, of various 
intentions It is therefore necessary in each case to study the act done by the 
light of the circumstances m which it occurred, and the declarations of the testator 
with which it may have been accompanied, for unless it be done ammo rciocandi 
it is no revocation” Per ] hldcJ in Poitell v Powell L R 1P&D 212 So 
declarations of the testator m such cases are evidence where they show the quo 
ammo Dan v Brown, 4 Cow 490 

Declaration of a testator Statements made by tho testator at the 
registration of tho will and in judicuilproceedings relatingto the properties comprised 
bequest are receivable m evidence under this section as parts of res gestae 
Muthu Kudina v Ram Chandia, 47 Ind Cas GH (Gil) -37 M L J 4S9 

Declarations of a bankrupt On this principle the declarations of hank 
rupts on going from and returning home have been received for the purpose 
, showing the motive and cause of absence although a considerable time had 
elapsed Bateman \ Bailey 5 derm Rep 512 In Raw son v Ilaigh, 2 Bing 99, 
Uie question was whether n man had absented himself from the realm “with the 
intent to hinder his creditors, and so brought himself with m the Bankruptcy Act’ 
setters written during his absence, indicating such an intention, were held 
“WKu in P r00 ^ thereof Best G J m delivering the judgment observed 
«V hen these letters are coupled with the fact of lus running away in a hurry 
would not the jury be warranted in finding that he went to avoid his creditors l 
1 so there has been a clear act of bankruptcy But it has been urged, that the 
fro° n *i an ^ ^md letters, having been written subsequently to the act of departing 
om the realm were not admissible m evidence lam clearly of opinion that they were 
oni?' S i ^he going abroad was itself an cqunoca.1 act and where an act is 
4 ivocal, we must get at tho motive with which it was committed In ninety 
narf v? 3es i° u * a hundred, this can only be got at by the declarations of the 

q ,y himself The declarations in order to be admissible must bo made 

thev ter3 ' vn ^ ten at the tune of the act in question , but it is sufficient if 
( y are written at any time during tho continuance of the act, the departmg tho 
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rt ilm is l continuin', net mul thow I«U<rx u iron rutin during ltd continuance. 
Xw< nt) two vi ars Ih fore llu-iuiso foul I Ur nhorowjh L C / in Pubs m\ htn P 
i lap 2 U lml down tin* rub us follow x "Whom tin dead intion of tlif 
nipt is put of the n* gestt though it may show tin intuition of the act a«d 
thereby conMitute nil net of lunkruptcy it may l>o cviduiu ' Smihrb inMjf 
\ Gyle 9 Bin„ 119 Initial ( / oh mod, "When u lunkrupt has Jone aa 
equivocal net hi*» d< dilutions nccomp unm n that uu ro admissible to oiulam 
his inti ntions is tth< r. ho 1ms h ft his dm Hint bouse, which ho nny hue 
t ithor m furtherimi of Ins hiisme-s or to avoid p lyiwnt of a debt.’ InU*' 
\ II Co 1 Q 11 "il Drum tan L ( / oli mod 1 ho act and the* intention 
both nocoss»r\ to lx* proud lh« sub tmtive ict proved ahumle i»t« 

depirlim from hoim that is upmocil tin* dec! intions made during w 
continu inci of tint net shows tin intuition with which it was done <* 
Carter \ Girt/onj H Pick lbs \\ he ro tho question is whither -a uri ”’ F 
Cpif «tion w 13 given h\ w n of fnii'luh nt prt h ri nc« I lie declarations of the 
nipt must hp admitted not «o much is declarations hut ns put of his cow* 1 

from which infen me u to lie driwn tint tin security was given without prt 
Pa Uosamjnet J in Did In/ % Gyle 9 Hint 119 


Declarations as to Domicile 


who 


1 If t!u cpin tions were, whether a P<‘ r ‘ p ” , rf 

had remained ibroid for some voirs hid acquired a domicih intlieco 


" , \ m us n in acMuinMi i - 

of his residence letters written by him during Mich n salt nee, "how in„ nis 
tion to remun thero permanently or otherwise would douhtlc s lie auin 

as part of the tr miction Doucet v Gcoghrmn, 9 Ch D In, CM W* l 

“lhat such declarations mis Prof II , more in the ordinary ca* 
iomi, hut during runouil or Milling^ 


when made not prior to remo\ it, hut during 


concoiv ihlv be go\erned h\ the 


i Jp, l *he Verbal Vet doctrine, 13 more than oy j f 

asserted But hiving regard to tho element of intent as treated in tne , 
domicile it nn> better he regarded as a sop irate and independent 
material for its own sake and not morel \ ns appurten int to an ict, and eE { 


in uciiii iur us un ii wind not morel \ ns appurten int to an ici, . mfC t 
may be shown bv declarations admissible under tho exception for ‘•‘•a 
of a ment il condition ” II tgmorc § 1784 

Knowledge, belief good faith etc A person s knowledge of a 8*'*®,^ 

dirtfions or those of others con J 


be shown either by his own elecl ir itions, or those ot otnero -y, 
notice or information to him provielcel that tho existence of the W., Ml 
proved ahunde r homos v Connell 4 Si A W 2b7 , I ocher \ Cock^ g UL |j 
3» i,Phtj> Ei 33 see also labtujns v Mosh/n, 20 How St Tr pf „mj 

st ; itenients need not of course be made contemporaneously with the 
of the fact, nor even at the precise time when the existence of the l ovrled^ 
is in issue, since previous knowledge may bo evidence of subsequent ko ojj 
though not me icrsa II v Gunnell, 1G Cox 134, & v Kaye, lu “»* 


293 N Phq> Ev 51 j r or 

Where the question is whether a pirty has acted prudently, v 
m good faith the infornution on which he acted whether true or fuse is 3 
and material evidence and not hearsay ' Ft tend v Ila null, 34 Md 


r li f ul 

Statements as regards state of health and bodily feelings iu n (he 

v Kmnaird, 6 East 188 the action was upon a policy of insurance o 

of the wife of the plaintiff The only question to be decided m that u-jm* 
whether the statement of the insured’s good health given at the time o j to 
the policy was false The Court in that case admitted evidence of * , jjjfl 
vvhom the deceased stated that she was m a bad state of i K ui' T 

EUenborough m delivering the judgment observed “The quo ti f^n 
what was the state of her own health at a certain period, a witness t3 W 
received to relate that which has always been received from P 1 *. an 
explain her own account of the cause of her being found in De *J i a W 
unreasonable hour with the appearance of being ill fehe was que 61 ! 10 
her bodily infirmity She said it was of some duration several days. t jj ( m 
were the complaints what the symptoms what the conduct of the P ir and 
» S v, at t ‘ ie i tl , n ) e ^ure always received in evidence upon such uiqun ^ 


niust be resorted to from the very nature of the thing The substance 

- i,o.i Wei from tue* 


whole conversation wis that the wife had been ifl at least from t 
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November when she was examined bj the surgeon and certified to be in 
good health, down to the day when the conversation took place, and tho^e 
appearances were exhibited to the witness, md m that view I think the 

evidence was unexceptionable ” See also R v Nicholas, 2 C & K 24b R v 

Qlostci, 10 Cox 40 

Declaration by accused found with stolen goods On a charge of lncenj, 
when the accused is found in possession of the stolen goods and this circuin 
stance is offered against hnu the accused’s use of his own declaration m 
exoneration maj be treated from the point of view of several principles 
n ujnme § 1781 In R v Abiaham 1 Cox Cr 430 which was a case of burglar v 
the defend int-had said, before suspicion existed that he found them in a held 
Alda son D said that if he had given such an account of his possession of the stolm 
property to his neighbours, liefoie suspieion existed or search nude he had not 
the slightest doubt of its admissibility See also R v Cioiihui sf 1 C & Iv 
170, R v Smith 2 C & K 207 R v Rians 2 C'o\ Cr 270, R \ Wilson 

2 F A F 183, R v Exalt, 4 F A T 922 (929) 
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Admissible 

(a) In the matter of the Petition of 
Sarat Dhohim 10 C 302, the onlv cvi 
dence against a prisoner chirgeil with 
having voluntarily caused grievous hurt 
was a statement by the person injured 
to a third person nninediitely after 
the commission of the offence The 
prisoner did not when the statement 
was nude, deny that she had done the 
act complained of The only question w is 
whether the evidence was relevant under 
t y In delivering the judgment, 
/ said “What therefore wo have 
rcallj to consider is whether theevi 
uenu, is ulmissible under the Indian 
■Evidence Act and hiving given to the 
matter my most careful consider ition 
1 have coinc to the conclusion that it is 
autmsstbk It is clear from the addi 
ttonal evidence now submitted by the 
'sessions Judge that the statement made 
V t\ ,u<l 'b 1,1 the presence 

°t the pnsoncr and almost immediately 
alter the infliction of the injuries by the 
t°n<3. I think, therefore tint it falls 
w limn the purview of « G [s'aj dlu» 
t rat. oii (a)] 0 f the Evidence Vet 

In «« v tbstcr, GC AP 32 r » b 


ore three learned Tuilges — Par! r au< 
atlcrisonJJ md Gurnet/ Ji— the pri 
n° l l n " 18 c hargeil with nun slaughte; 
'i ““"b accitun person by driving 
°' cr bun A waggoner wv 
o.UloU a 3 a witness uut he Mid tint hi 
, dwung his wig & on ami lint In 
v the cabriolet driven b> it n verj 
. btd I'lte but did not spe tlu iccidi n 
.i, v ui * bo went on to sav lb it imme 
klj liter, on hearing the dcv.t w 
hUln » ho w,nt up to him ml iskei 
12 


Inadmissible 

(it) In Cham Waldo and oi s v The 
Empeior 11 C W N 2GG a chow) idar 
deposed that one Gopal ran up to lum 
and stated tint he had seen the 
accused persons murder lus mi tress 
whom he had met by assignation and 
that he had run away fiom the place of 
occurrence to save his life Wlm 
interval of time passed between the 
murder and the alleged statement did 
not appear In decl mug this evidence 
as inadmissible Ilolmicood and Vi tier, IT 
said ‘ We are also of opinion that the 
statements of Gopal are not admissible 
against the accused Thej ire hcirs.iv 
and proved only bv those who hoard 
them They arc not made m the 
prepuce of the accused Hear&av 
evidence is ordinarily madims inlo and 
the exceptions are to be found m the 
Indian E\ idcnce Act Other exceptions 
could not and should not be added 
Tlu learned Sowons Judge has relied 
on section G of the Evidence Act and 
illustration (i) to it and also Sarat 
Dhohim s Gisf 10 C 302 The facts of 
the case of "saiat Dhohim arc very 
clcirly di'tingmsluhle There the 
person who undo the statement was 
deid and she was the victim I he 

statement m that case was closclv bound 
up with the occurrence md on the ficts 
proved the leirned Judge hi Id that it 
w is also admissible under * b In 
or ler to makt the statement of i b\ 
stander ulmis tblc ami Gopil inu't Ik 
siipposeil to be n by sLandir, it mu t 
hive been nude as contt mplnted bv 
section b and illustration (a) to it, at the 
time the transaction w is liking place 
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Admissible 

him wh it was the matter 
It wis objected that what the deceased 
said m the absence of the prisoner is 
to what had caiwd the iceident was not 
receivable m evidence, but the three 
learned Judps agricd that undei the 
circumstances it ought to lie received 
See also Aieson v Kuwait d, , G East 
193 

In Thompson v Tmamon, fe] inner 
402, tried before Chief Justice Holt , 
sitting at Nisi puu s it was held that 
what a woman said unmedutel> on a 
hurt being leceived bv her ami before 
she had tune to contuse anything for 
her own advantage might be given in 
evidence This rule is theio stated to 
rest on the absence of time or oppoi 
tun it j for concoction 

In Rea v Lnnmj G Cox C C 177, 
at a trial for mur ler, a to irl heard a cry 
and then found the deceased weak and 
injured and he made a statement mime 
diately on her coming up to him 
Chief Justice Mohan admitted it as a 
part of the res gestae 

In Hutchins v Railroad Co, 128 
Iowa, 279 the plaintiff fell from a 
street car, bj reason of negligence in 
failure to let down the step As she 
fell she exclaimed “yes let down the 
step after I fall ’ The declaration was 
admitted as part of tes gestae 

In R v North Colt (191G) 1 K B 
347, which was a case for indecent 
assault a statement made m answer to 
an imperative question was admitted 


Inadmissible 

or so shortly before or after it as to 
foim pait of the transition If the 
transaction has terminated and the 
statement is made, the statement n> 
lrrclcv int The admissibility is depen 
d mt on contmuit) The statement to be 
relevant must be made when the transla- 
tion is in progress When the transac 
tiou is concluded, the statement of a by 
standor w clearly inadmissible under the 
section In fact it would be dangerous 
to accept the statement of a by 'dan'* 1 
made after the conclusion of the tran 
sact on, when an interval has elap 
disconnecting the thread of the transac 
t on In the present case Gopal, “ * 
made any statement, made it after in 
transaction was over Wedonotexau) 
know what the interval between 
murder of Ldy and Gopal s statemen 
the Chowkuhr was Gopal uas nm * 

in such condition of mind as to exit 

the supposition of his fab) noting a w 
or Ini bang tutored The «**?“ 
does not make out his state of”®, 
be such as the Sessions Judge desOj; 
it to have been He acts pet fcctly 
senses at the Chowkidar s andMantfJ® 
He talked quite senubl> and Manir^ 
did not find any peculiarity * 
mental or phy sical condition ” . 

not therefore hold that his'-tate 
are admissible” See also 
Sahai v Croiui, 34 P R i ,qik 
27 Ind Oas GG4-22GP L B u 
Where one of the prosecution Uj 
nesses, stated that one of the , 
went to him after the J 

a knitted that he had killed the de ^ 
and was prepared to confess ,| 0 
witness further stated that he ^ 
the shop at once and there hear u| 
by standers lalkm 0 that 4 P ers 
committed the murder, md this I 
of the evidence was admitted J tltin 
Sessions Judge under s Gd lu . 

(u) On appeal the High Co“r , 
this evidence not to be ftdn j 
Polhor Singh v Hmpeior, 7 ^ 

43G = 2G Puri] L II G71-A I « 

I ah 078 nn pd 

The statement of a per ^ 
examined as a witness thro' P 

mouth of a witness cannot be e ^ 

as part of the Res tl pi? 

statement though made at tu j 
of the occurrence was not in ' 
of the occurrence itself but witn 
lo nn event which took plnu? a ye n 
wlucli was altogether a different 
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tdmissiblc. 


Inadmissible g g 

hhajuuddm \ rmi>croi 12 C L T 
'AU -A I R 1926 Oil 139 -">3 C 
572-93 Xml Cis 112-27 Cr L J 
20b 

In the ci"C of Dnccloi of Public 
Pioserulton v Chrisfie (1914) A C 
"US— S3 L I I{ 1! 1097 tho respon 
«!« nt wis chirged with in indecent 
issault on i child of tender \cars At 
tin trill the child w is c died as i wit 
nesa mid gave evidence not on oath 
under the provisions of the rngli»h 
Cluldren Act 190^ s 30 The mother 
of the child md a police constable 
were call'd to give evidence of st ite 
month made b> the child verj shortly 
uftir the commission of the oflence 
identifying the prisoner as the person 
who hid committed the assault and 
giving particular^ of it To this the 
accused replied, “I am innocent In 
delivering tho judgment Loul Alim 
sonj said k The bo> s stitcmpnt was 
«o sepiratedbj time and circumstances 
that it was not, I think admissible as 
part of tho i cs gestae ” see also P v 
Thomson (1912) 3 K B 19, It v 
Osboi nc, 1903, 1KB 551 
On an indictment for murder, it 
appearing that the deceased, with her 
thro it cut through came suddenly out 
of a room, in which sho left the pn 
soner, who also had his thro it cut and 
was speechless and that sho said some 
thing linmcdiatflj after coming out of 
the room, and a few minutes before sho 
died — tho question being whether it was 
murder or suicide Held tint the state- 
ment was not admissible as part of the 
ics gestae the transaction being con 
sidered over II v Bid mg field, 14 Gov. 

341 per Coclburn C / after consulting 
Mainsty and Field JJ See al^-o I? v 
Goddaid 15 Cox 7 Where Haulms 
T rejected a somewhat similar state 
ment made ten minutes after the injury 
and Gdba / v Great II ester n Pg 102 
U T 202 

A is charged with wounding B with 
a «tone testimonj of B that immediately 
after ho was struck a lidy going 
past pointing to the prisoners door, 
sud though not in prisoner’s heirmg, 

“the person who threw the stone went 
in there* held inadmissible as hearsay 
It v Gibson, 18 Q. B D 537, see also 
Beg \ 71 ainunqht, 13 Cox C G 171, 

Peg v Pool, 13 Cox. C C 172n 
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S 6 Admissible 

(ft) Statements mule by members of 
m unlawful assembly of their deter 
imnation to force their way thiough a 
police cordon is evidence of tes i/cslae 
ind is admissible to pio\e their niton 
tion Mating fol v Pmpeior 3 Rang 
V)2 = ‘Jft Ind Cas 91b = A I R 1923 
Rang 


Inadmissible 

(ft) On a charge of treasonable cons- 
piracy, declarations made out of Court 
by the prisoner that “when ho planned 
a certain contention, he had not inteni 
cd to destroy the king and the govern 
ment” are inadmissible R \ H ar,, J 
21 How St Trial 1U94 Thercaon 
for rejection is thus stated by Eyre i J 
“Since, if it were otherwise, every man 
if he were in difficulty, or mvievrot 
one, might mal c declarations to e ui 
his own case Plnp Eo 3>d Ed bi 

U) Where a person was charged m 
having received illegal gntificali''' 5 
under s 1G1 of the Penal Co te on throe 
specific occasions in a certain )£> 

from a firm, held, evidence of similar 

but unconnected instances of recero 
illegal gratification from the , 
firm in subsequent years 1S ' 


i lnadnns- 


iirin in suijaeuunii J 1 . . r* 

sible under ss 5 — H of the Evuon 


Act 

635= 


Em pres 

8 C L R 197 


J ijapooi >/, 


6 C 


Declarations under this section, whether an exception to the Heatf? 
Rule The theory of the Hearsay rule is that, when a human utterance is , 
as evidence of the truth of the fact asserted in it, the credit of the as c 
becomes the basis of our inference and therefore the assertion can be recc 

only when made upon the stand, subject to the test of cioss examination 
therefore an extra judicial utterance is offered, not as an assertion to c ' 

t u mittir asserted but without reference to the truth of the matter as-^ri 
the He ir*ay rule does not apply The utterance is then inertly not obnosiou 
th it rule It may or may not lie receive 1, according as it has any relevancy 
cise, but if it is not received this is in no wa> due to the Hearsay run* im 
twin pie in a prosecution against a defaulting embezzler Doe, it is dc m ^ 
show tint after leaving his employment ho concealed himself antl rt rr ,lw 
untitr a filso name, heic his -.tatement ‘Mv name is Roe’ is not om « 
evidence tint his name was in truth Roe, on the contrary it will be • 
tint Ins name was Doe and the M itement is not used as hearsay ^ r n , mrP t 
1 -uo of insanity it is offered to show that the party said “I am tho 1 nl a 
i , rK * “ cr< * tho uttermee is not offered as evidence tint lie was in , 

the 1 mperor but on the contrary as circumstantially unbelting jo 

UKrrution A {run ill an action upon a wirrantv of a hor-c it n oma 1 
show th it the defendant at the time of the bargain assorted tint tho nor* 
unl\ four ytirs old line the pi un till will lmmcdntelv proceed to PJ 0 '*. 
th* hor e is nevertheless twelve years old he Ins not offered tho 
-t ih ment with ui y view to u»m„ ns evidence of its truth, but with ju t the c 
purpo- o al-o m m ls-uo of mitig ition of d images in m action for « j 
, Uifindint oilers to prove tint tin pi until! ju-t Indore the a squill, P*" 

Hit «h {« ml mt by i -s rtm„ that he was a hir here the defend nit l>> 1,0 rtl j 
, Irjv s th« jury to t ike tins utterance is evidence of I lie truth of the fict i ^ . 

In won M Ik. imu.li dnippomted if they should iccojU it in tint a , j 
purjHw is tin rely b> tlm nil* ruict to evidence the linger which lio mim'd* 
uikmi hi mn B it lh« proluhition of the lie ir-ay rule then docs not apP 1 ) 
ill worts or tun ranees imnlv us such Hie Hcir^iy rule i\cM‘» r> 
jiilhttluil niicOH only whm oihred for a sjx-ci d purpo e name I) as a 


il« 
< / the l 


Ih 
i If lire 


trmh of tin muter u -erted IJ igmorc § 1706 tuleniJ'' 

W In n a d Ianitum nun iipinn s an ict or conduct it is « Inu d'le “j 1 » 
tm> Kan n it it (XpLuns the ictorconlud II jle \ J aimer W I* 1 1 
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12G, Ginham Hotel v Manning I R 1 C L 125, lyassix, v London Tiam 
Co, 21 W R 199, Plup Fo 3ulEl 48 Such del vrations attach to the act 
or conduct so no legal elFcct The conduct or act standing alone has no deiimto 
significance or at best is equi\ ocal, and its whole legal purport or tenor is to 
be asoeitained precisely by considering the words accompanjing it These 
declaritions are not assertions to evidence the truth of the matters asserted 
So they do not fall within the rule of Hearsay evidence These uttennees are 
admitted m evidence not m violation of section 60 of the Evidence Act but as 
verbal part of the Ac f , or m the common phrase as a verbil act Vide Wigmoie 
§ 1772 “Declaritions of a party said Clifford J in limit ance Co v Motley 
8 Wall 411, “to a transaction, though he was not under oath if they were made 
it the tune any act wis done which is mat rial as evidence m any issue before 
the Court, and if they were made to explain the act or to unfold its nature and 
quality and were of a character to hive that effect, are treated in the law of evidence, 
as verbil ai/s and as such are not hear&aj , but m i> be intro luced, with the 
principal act which they aecompmy and to which the) relate, as original evidence 
because the) are regarded as a part of the principal act and their intro luction in 
evidence is decmel necessary to define that act and unfold its nature and qualit) ’ 
Verbal Act doctrine — Strict interpretation of— much valuable evidence 
is left out From the illustritive cases given above it is clear that much vain ible 
evidence cinnot be admitted if the Verbal act doctrine be too Strictly followed as 
m 11 v ll&itngfi Id, 14 Co\ 341 This case was the subject matter of much 
controversy between CocI burn C J who decided the case ind Juslvv John Pitt 
laijlor, the well known luthor of Ti) lor on Evidence The rule on this point 
as now obt uns in Engl ind is thus stated by Phipion in his Law of Evidence 
Act*., declarations and incidents which constitute or accomp in) and expl mi the 
f let or transaction m is>-ue are ulnussible for or ngitnst cither party as forming 
parts of ie 5 gestae the main conditions being that the matters tcndeied should 
form the natural incidents of the act substantially contemporineous with it ami 
qualify, explain or complete it in some in itcrial respect” Phip Et 4-4 — 4G 
llo&coc Cr Ev 2G 

But in idmittmg such evidence, both in Engluid and in India confusion is 
made between declirations which are verbal acts uid decluitions which fill 

within the Hcar»a> rule and as such can not be admitted m evidence unless it is 

minis ible under «omc other section In Indi i this confusion is mainly due 
to dlustrition (a) to this section iho lllustr ition runs as thus “A is accused 
oE the murder of B by be itin e him Wh itever was said or done by A or B or b) the 
bj danders at the bcitmg or so shortly before or after it as to form p ut of the 

trails \ction, is a relevant f vet In Chnai llaltlo v Empcior 11 C IV N 26G 

it p 270 the Court said “Wo are also of opinion th it the statements of Gopnl 
ire not admissible ag mist the accused They arc hcai a) and proved onl) by 
, *'0' e "ho lit ml them They were not made in the presence of the accused 
xlcarsav evidence is ordm inly inadmissible and the exceptions ue to be found in the 
hmi m Evidence Act Other exceptions cannot and should not bo added * Then it 
mills at p 271 “In order to make the stUenicnt of a b> «tuidcr idmissihlc md 
, iw must bo supposed to be i b> stmder it must livve been m vdc as conlem 
pUtul b) section G uwl lllustrition (a) to it, at the tune the trail iclion w is 
t iking pi ice or so shortl) before or after it vs to form pvrt of the truis iction If 
tne transition has termunted nud then the stvtcment is made the statement is 
irn lev uit It is submitted tbit the fiist pirt of their Lordships’ judgini at 
contruhct-3 the litter put of tho sime judgment In the first pvrt it is dMim-tl) 

, t *** that Gopali, statement viol ites the Rule ng mist Heirs a) md as Mich it 
I 1 ouhl not ho icccptcsl But in the litter p irt it is lunted th it h ul the statement 
j 11 mule during the continuance of the transaction the statement would hive 
uui fcl inn ible under this section So illustration (a) mu=t be s<> lntcrpnted a« 
jo ulmit deel irvtions whiel do not violite the He irsi) rule Therefore it lo ck ir 
i it under this scetion «uch declaritions arc idnn sible if the) are not m violilion 
ot uii lleir&i) rule ns lud down m ** GO Under this section, eltel iritions wlmh 
n verbil uts uid which expl un or elucidate the conduct of a p irty the coudiict 
‘ UIl « mdi pendentl) invtenil to i sue uid equivocal, are idmissible m evidence if 
*ev iceompui) the conduct. II ignivrc § 1772 
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S 6 Declarations falling under Verbal Act doctrine must not be confused with 
Spontaneous Exclamations Cutun kinds of st itements are idnuwble, by 
umv er-al concession but which do not fall within the Verbal Act doctrine. The 
typical case presented i-j Witc mentor exclunition, by a participant, immediately 
after in injury declaring the circunist inces of the injury, or by a person pre ent 
at an afray a rul to id collision, or other exciting occasion, asserting the cireuia 
8 1 mces is observed by him Now this kind of statement cannot ordinarily be 
iccountul for is one to which the prohibition of the Hearsay rule is not applicable 
lhe Hears ij rule as ilready noted forbids the use of an assertion, made out or 
Comt, as testimony to the truth of the fact asserted Whenever, therefore, an 

utter met is used is testimony that the fact asserted in it did occur is as ert«, 

i i on the eiedit of the speaker as a credible person it is being used testimonial ), 
iiul is within the prohibition of the Hearsay rule Now this testimoniu'K 
is precisely the use that is made of the present class of st dements which arecuii 
‘fcixmtvmous b\< lunations in Americi” in default of a better nunc 
\ People 104111 2'H) , Michinn v State, 11 Gi Gil Dismuelcs v 
2b9 lluse exclunations differ from declarations f illing under the Verb'll 
doetime as put of the same transaction in the latter class there is by hypoM- 
i mat u il cquiyoc il ict which needs to be coloured and completed in legal 
f» uiee by the word of the actor accompanying it — for eximple, the occup , 
of lmd the 1nndm„ over of money the tearing of a will That fund um 
icqui ite is lacking m this cliss of cases Moreover they clearly uo ,IU 
tv stunoiii vl use ot the assertion to prove the truth of the fact as e , O.C , 
eximple when the injured person declires who assaulted him or wnetn 
loeomotiye bell was rung, or whether the bystander at maffrij exclaim® 
the de fend uit shot first JI igmorc § 1746 Some of these declaration ,,, 

ulnnttcd under the En e lish law ind under the Indian Evidence Act as # 

within the term ics gestae Vvlc, Thompson v Treiaman Skinner 4(jL, , 

\ lunmvd G Eist 19d In the Petition of Sarat Dhoham, 10 C 
Vahto v rmpaor, 11 C W N 266 In the last mentioned case the J< 
which ire stited at p 89, the Court observed “In the present case Gopu* 11 t j f 

made any st itement made it after the transaction w is over We do not 
know wh it the interv d between the muider of Lily ind Gopal's statement . ^ 

Chowknlar w is Gopal was not then in such condition of in ind as to 

the supposition of his f ibi it iting evidence or his being tutored A 1,CC V ,{ 
dots not m iko out Ins stitc of mind to bi such as the Sessions Judge ‘‘ c . c /“ rUl 
to hive been He w is pufcetly in his senses at the Ghowkidar’s <ini d 1 U)U ,t 
did not find my ptculiinty in his mentil oi pliysie il condition ,” c ltw n* 
tht rt fort hold th it his stitements lie admissible’ From the above ob in ^ 
it is tit ir tint tlie statement of Gopal which were testimonial as-crii . jf) 
k siu.h filling under the Hears iy rule would hive been admitted iu tv 
hid the other requirements been fulfilled 13ut those ixqunemciits art ^ 
utus irv to prove the tni tworLluncss of the assertions made 1 B 
1 h irs.iv evidence and icconling to motion GO of the Lvidenct Act the) 
i lulls ibU Such dulintions cannot be admitted is being pirt of 1 w j u t 
trurs let ion undir section G Sections G— 11 of the Evidence Act only t,,^ 
f lets in logically reliv lilt is eau e ind cllett mil when thitreliuo ^ 
t t tldi h< <[ it is sublet to Iliirsiy rule and other mles cont uned m , a* 
s " I'ery important el i s of evidence n uned is Spoilt liieuos Lxcl ini uioji 
Ximrii in Tun ts ux to hi left out of con idcritiou ifwc trietly ton true m*- 
lvidfiui ViL III tilt next few puts we shall show how important * t 1 4 
of iviluue is imlprmiion hould bo m ule in the Act for the mcUi 10 j3 
tin s us m exception to tin lit ir iy rule llut so Ion,, is th it is not ‘ \ ^ f 
our o{ iiiioii this ilas of evidence is eli irlv inidnii ible undtr the t ^ jj 
rr* /<• t tr ur is lmn„ mil inthus U ni trui* let ion Smnl irly it lots ^ jj \ 
tint <*ii >u 11 isroiitmllcd hy sistion 12 of the \ct I>cUl Aim > Wo'" 1 ' 

HI \ I*. I Atl — 11 In«J ( is HU, kx also L I) Vf/m'i V l/» r a ^ 

U 1*0111 I*. It, 1U17 d« lit i! ilMirUdy under section 11 

Spontaneous Exclamations are genuine exceptions to the Hearsay. 

'■jn ntui '«l I xi lunations ire admit text as dt tinet exexptions to t“ c 
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rule The general principle for admitting these st itements is based on the 
experience that, under certain external circumstances of pli>_ical shock, a ‘•tu.-s 
of nervous excitement may bo produced which stills the reflects e faculties and 
remo\ es their control, so that the utter nice which then occurs is a spontaneous ind 
sincere response to the actual sensitions aud perceptions ahead} produced 
by the extern il shock. Since this utterance is m ide under the immediate and 
uncontrolled domination of the senses, and during the brief period when con 
siderations of self interest could not ha\e been bi ought fully to bear b> reasoned 
reflection, the utterance may be taken as particularly trustworth} (or, at lea-t, a3 
lacking the usual giouncls of untrustworthmcss) and thus as expressing the it il 
tenor of the speaker’s belief as to the facts just observed by him, and mi} 
thercfoie be received as testimony to those facts If tgmorc § 1717 State v 
McLaghlin, 138 Li 958 In Thompson v Ticiamon, Skinner 402 winch w is 
an iction for issiult and bitteiy upon the wife of theplimtifl Lot d Holt J 
“illowed that what the wife sud linmedutely upon the hurt received and before 
she had tune to devise or contrive an} thing for her own advantige might Ik 
given in evidence In^ltcsonv Rinnan d, 6 E 1 st 193, counsel for the plnmtifl 
contended tint “declaritions b} the wife upon her elopcmuit from her 
husband, iccusing hnn of misconduct, could not be given in cv idi.net 
against him in an iction against the ululterer” Loid Ellenboiough L C 
said “It i& not so clear that hei decLuations made at the time 
would not be evidence undei any cncumst mces If she declired it tlie 
time that she fled from immediate tenor of personal violence fiom the hush md 
I should admit the evidence, though not if it were a colliteral declaration of 
some matter which happened at another time In R v Iwstci 6 CAP 32), 
the statement made by the dece ised as to the cau^e of his death was id nutted In 
that case Pail 6 J observed “It was the beat possible testimonv that under the 
circumstances can bo adduced to show what it was that had knocked the decea-cd 
down ” See also Chain Mali to y Emptier, 11 C W N 266 

The reason for its admission i» thus stated b} Nubct J in Michum v Stale 11 
Co. 621 “They derive their credibility not from their v er icit} , hut from their relation 
to the transaction out of which they spring Made at the sinie tune with the main 
fict, evoked by it without premeditation, and for that re -011 c\pl in a tor} of the 
mnul and purpose of the actor as it is involved in tint fict, the} are 
presumed to ho is veritable, is reliable, as the fact is itself md 
would denvc no enhancement of their cicdibiht} from the oath of the 
declarant. (In this case) Ins coining to where the witness was stuns 

to lnvo been voluntir} uiel the exclimntion spontaneous Tlie short period 
of tunc that hul intervened, and the igitated m inner of the pri'-oncr, forbid 
theidei of delibel itc design His distres ed md agitated ippcarmce when 
lie re ichexl the witncas exhibits i state of mnul incompatible with -uch a belief 
So thoo statements should be believ cel is the} wuc unde without premeditation 
or artifice, mil without a view to consequence Ilait v Poucll 18 G k 03'), 
HH) il-o Uichum \ State, 11 G u 621 When it is nghtl} guarded m its pncli 
eal ipphe ition there is no principle in the law of evidence more sift, m it> 
ie ults In tlio ordin ir} concerns of life no one would doubt the truth of 
thcM. deehrition , or hesitate to lcgird them, uncontnidicUsI, as conclusive 
l heir prob dive foice would not he questioned ” Lrnuanct Co \ Modiy 8 n nil 
>97 Lb-on ncll v R Co, 47 Mo 24G, Haul man v Sloe 77 Mo 93 

Dio reison foi their reception is thus forte full} ‘•tiled h} Juoun / in State 
\ lltlywr.OlMc 103 Wo think thut tlie pnt.i'o „ti>uiiiI l upon » licit tlnir 
Idim^ioti (evielenco of outcries n lining in a- iiliint) should lie iilucd in a t tae 
liK 0 tills 13 sub'tanli lit} the Mine as that upon which d>m„ detl nations are 
\dmi ible No one doubts that the cxclam ition s of the -c two women embodied 
the truth is it appe iml to tich and lint the cries of id inn and ‘•unphe ition 
Uttered h> ui) and ill human beings under ainulir circumstances would txprt •* 
*y_ ur perceptions of ect tiii„ ficts is trul} ms if Inched b} the mctioii of 
Ml tlie oiths known in Ghn tuulom bee ol-o lM*mul(\ v Slate, 83 A1 e 2b9 
/ ocL v Lciaett J8 Ask 313, 1 lelcoil \ (nnthcr s [dm b<l K} Vfi 
t>ut Ik fore giving m> weight to Mth ‘•UUimnts made h} i dec Limit, the Ccurl 
f must Ik. sujvfiyd tint it w untile it i Ume when it w is forced out as the 
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utterances of a tiutla fenced out ngimst Ins mil or without lus will, iml 1 
peuoil of tunc so closilj connected with the. tr un iction tli it there lias wtii 
no opportunity foi subs<quuit reflection or (Liu mm ition w to wlnt it im “ 
or mi 0 ht notbeww for him to s ij U b v lung, ii I eel 314, ft aiders w* 
v Sheppanl b > (vi 7 »l 

Reason for accepting such statements In order to uhnit evidence of uil* 
statements dc ith ilise net etc need not bo shown lhw hind of stiteincntu 
not admitted as m exception to the He aisij mle, on the ground of incomeiiicni^ 
of lcqaimng the person s Ute ml nice upon the witne -i box But it is admitted M 
its supeuor trustwortlu nts«. Hence it is desirable tli it such uubi i til te tiniw 
should be admitted “11ns exti i judici il is'ertion bung bettei than i» hku> to • 
obt uned from the simo person upon the stand a necessity or expeehenej ™ 
for resoiting to it Hkjmoic $ 17 J8 io preclude this proof would do 
shut out the party s onlv defence " Lump] m J in Unit v Poucll, 18 u|#’ 
Beciuse it is impossible for i witness to convey such seines to the minu 
their eflect and influence upon it” M) this hind of cviilencc is more confine 
than the testimony of the persons themselves sometime after the octurr l 
Mobile & M 11 Co \ Ash) a ft, 4S A1 1 31 ‘We inciely sij that, whatever I 
is f,nen to djing declarations is the uttermccs of those who on account ot 
peculiar situation may be relied on to tell the exact trutli is it appeirs to « ^ 
must neeels be iccoieled also to the exclmntions of mental terror can td u) 
deadlj assault To 1 eject the evidence afloided by the agonized en«J 
of one standing face to fice with death in the per on of a nnirdcier n 
uplifted we ipon when we would icccpt the account of the afl ur afta wards t 
hj the enfeebled victim, with perceptions mil recollections darkened 01111 “ t. 1( j 

bj the mists and shadows of approaching dissolution would he, wc think, ^ r 
sample of the perfection of human reason’” Per Ban on •> J in State v y 

61 Jit 19 j 


Requisites for admitting such evidence v , 
must be some shock startling enough to produce tins nen ous 


(1) Name of the 

„ 0 .. r ice this nervous ^xdteme ^ 

render the utterance spontaneous and unreflecting Such a limitation u ^ g 
appear to be in terms express^ required in the judicial definitions, but j* ^ 
necessary implication from their language Moreover in piacticallj 
instances— involving statements aftu corporal injury by violence— such con ^ ^ 

ire m fact present, and this lequirement is fulfilled II igmote § 17o0, * 
Thompson v Tieiamon, Skin 402 . 

(2) Time of the utteiancc The utterance must h ive been before t,ic ^ fo. 
been time to co itrive and misrepresent i e. while the nerv ous excitement ^ 

supposed still to dominate and the reflective powers to he jet in abej ancc . j| lt 
to be ob erved that the statement need not be strictlj contemporaneous ' for 
exciting cause, thej may be subsequent to it provided there has not been * 
the exciting influence to lose its swij and to he dissipated WigMOie '3 hl 

In Mtkhnm \ Stole, 11 Gi 626 Aisbet J s nd ‘Where the bool s say, 1? .* i,t pit 
Court his sud tint the declarations must be contemporaneous with the jju 

question] winch must depend upon the ipphcation of the principle upon wnji jf 
rule is founded It the declarations appear to spring out of the tr an IC • jt 
thej elucidate it if they arc voluntary and spontaneous, mid if they arc m ^ 
a tunc so near to it as leasonably to produce the idei of deliberate ui i? n u ( 
thej arc to be rtg irdcd is contemporoneou ’ ‘What the law altogether < ' ^ 

is not iftcr speech but after thought That the declarations shall be of, a y ^ 
to he spontaneous is indispensable and it is for this reason alone that 
required to be sp tc d> Bled ley C J m TnndePs Ins Co w Sheppar<h^ fi * 
7 >1 So mere is no linagm irv line somewhere between ••A" ll0 “ ra 
d ijh or a few week on one side of which declarations in fivour of a I 1 lK ,li 
mums i hie in evidence while on the other thej are inadmissible Unw 
comm unts form a n irt of the tes gestae they are inodnu oiblc , and if they ^ 
far det icneu from tiic occurrence as to admit of the deliberate de ign 5111,1 in . tl* 
produtt of emulating policj on the pirt of the actors then they a 11 j, j 
regarded as a part of the )es ye sine Kennedy v It Co 1J0 N Y C<0 "fui 
it is - ml tbit tiic dexLiritioin must be contempor uieous with the m 
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no rule cm bo formulated b> winch lo dctcrimno how near, m point of time 
they mu & t be No two cim.s are exiictl} alike, and the determination 
of this question is iilwijs lnsoparible from the circum*Unecs of the 
case it bir r lhc tnui ^action m question miy be such that the ns 

(testae would extend o\ or a dij, or a week, or a month , C T . ' 

Mutual It F Life Assn 51 C C A 16 ‘Were the statement* said Bata 
J m Salice v State, 21 Ariz 592, ‘i part of the tes gestae? Wo have examined 
i Large number of authorities upon the abstract propositions involved in the 
rules on which testimony is received or not ncuacd ft* part of the it . s gestae 
These authorities sitisf> u* tint the clo=c connection m tunc between the 
statement or dec! irition mul the net of which it is * ml to be a pait is an element 
for consideration , that being clo^o in point of tuno is not, however, ill the 
basis for receiving such evidence and tint the ultimate test is spontaneity 
or m«tructivencsa and logical lelition to the mini event, tint the tendency 
of the modern eases is to be liberal in the icccntion of such testimonj in a 
collision case, evidence w is admitted that, is the defendant steamei was backing 
clcirof the pluntifl brig, the pilot of the steamer, who w as on the bridge 
st unped lus foot and sml Ihe dammd helm is still n -turbo ud r >‘ e 
'xhualbe, Swab 521 In R v Lundy, G Cox Cr 477, the deceaseds statement* 
on the tmvil of help were admitted In in abortion case the abortion took 
place on the 21st March Ihe worn in’s statement on March 28, that she had 
done it herself was excluded lhontpson* Ca±e, (191 A 7 Ci App -70 
question w is, whether A cut IPs thro it, or whether B cut it herself V sUtc 
meat made bv B when running out of the room in which her thro t y* cut 
immcdiitcly ifter it had been, vv is not allowed to be pioved bj Cod bum j 
I in 7? v Bedding field, 14 Cox Cr J41 

In Ilutchcis v Railroad Co , 123 Iowa, 279 the pi untiff fell from a street car, 
by reason of negligence m failure to let dou a a folding step As sir e sfell she 

exekumed, “Yes, let down tho*.tep after I faU ” , T \° dccl ?£ S thn i^nSioii 
instance of ics gestae It w is cleaily admissible, both as a part of tj o 
and hiving been received, as evidence ilso that step was; no , . 

after the pluntifl fell In tin* case the statement w as spontaneous and eoinci. tie] lit 
with the event. But declarations admissible under this V„ 

always so near in point of tune to the fact which is tho subject oi 

Iioll’roclv Ct/y Cedar luipuls 128 town, 2 >2 tho dec nations ' 1 lull referreJ 
to tho manner anil pllei m which pLunt.H hid an 

nmle on tho amval home, ttithm htlf an hour ifter the oecurn , 
admissible, it appeiring tint -ho win still suffering from ‘''“"“f 103 ,™ 1 X 
tho marks upon her liut whore ilccliu Hums wore m ale o a J lit . from 

pi ice of accident, tnd an hour nftcrw u J- ami were not I ,,,. ’ - , 

elicited bj questions ,t was bold tbit thoy an. not arl m, ..ible K *if» t C 
of MmquctU, 140 Midi 210 In Aimncn it lias boon slid &Vnin,nvrdi 
tendency is to extend rither thin to Huron this exception to the lie tr. y 
ami to con si del tho grounds which formerly excluded such doctor Uions 
affecting their weight lad y Life Association, lid 1 cd . tl ,„ nI 

“bince tile application of the principle thus depends e > j 

cumst luces of eich case it is therefore impossible to icgiud ruhngs upon 
limitation as having in strictness tho foico of precedents To argue troiii one 
case to mother on this question of tune to dev iso o. co nt in e is to trdto w itli 
principle anil cumber the records with uuncccs' iry and u ' “ 

igmoie S 1750 Idle Court must consider the circumstances of e c 
{vLdiuilnas O/AmltOU S 99) uni ... determining this iteonsdiw 
whether the statements ire snontiiicous whether there ills an opportunity 

for fabr.Sr.ou or ThkelLod of it, tho l,p-o oC time bc^c™ the «* aunl tl o 

decl ir ition rel iting to it, the ittemlint excitement, the mcutM mill phy 1C it 
condition of tho declarant, and other circumstances important . iletermiii iit. 
whether tho trustworthiness of the unsworn statements is such t rat t oy m ly 
safely go to tho jury Pei Dthell J m liomh y Great Aorthcin Itmtuay Lo , 
133 Mum , , . . 

. A 3 ) subject of the iitlctance — The utterance must uiate to the circurnsLuices 
of tiae occurrence piecedmg at Tin* is perhaps n caution arj rather tluia l 

13 
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c c logic illy ncce*'. irv re -trillion If, for example, ifter an assault the 

person cxtlum* tint m the previous weak the attacking part) had tried to 

lnni, there is peril ms no U>s re ison for trusting that p irt of hn utterances 

an> othirparl N*\irthd(ss jt is pos-able to argue tint such utterances i pf 

to ®omc extent a puwe s of rellextou or deliberate rui onmg, Hid P rM: l / 
there is not tlu sum mas«ity for i mploj mg them It *-ccnis cluir on prcceu -s 
th it utterance s tlun ri luting to wine di-linet prior circum-tunic would not ^ 
received II igmoie § 1790, sec A lujmuldin v I mpcroi, 92 Inti 
43 C 372 

Knowledge, Infancy, Infamy, etc This evidence strictlv speaking > 3 * 
kind of tistimom il cvidaicu bo before idnntting such evidence it Jiou 
shown th it the dee limit hui uu opportumt} of person illj oh cning the 
of which he spe il s An> out pos-es-mg such iju ihfitutioiis woulilbcacomi 
speaker In pirticulir, i l>> stmders declnr itions would bendmi im*? A \ 
the gciural prmctph ipplic iblc to thc-c I \uptions to He irs ij Itulc, the llcc , » 
must ut least not lick the usual te timoni it qu ddieutions th it would be WP*™" „ 
him if tcstif>in B on the stun! II igmoie § 1731 But infitnc> 13 ■ nqi 

elisqu ill tie ition (boto \ far, 12 Ariz. 3G, Beal Doi/lc v Girr, 8 j Ark ^ 
neither mf un> b\ conviction of uimc A cchj\ blatc, 50 S W G2> 11 ».i t 

qu ilificatiou of insinity should probibly be treated for the pre entpurpo 
th it of mf am > II ilson Stale 19 fix Cr 30, II igmoie § 1731 

Certain Spurious Limitations borrowed from the Verbal Act 
Under ccrtun conditions onlj vcrbil parts of lets iro admis ible m evu 
They are as follows (1) There must be n m un or princip d ict, rcle^aji 11 u 
the issue, the significince of which n ceils to be made definite, (2) Ah®'* y 
must genuinely cluciilitc or gi\o character to this act, (3) I he words n,ust JV e ji 
the actor himself not, bj another person , and (4) the words mu«t be prec i 
contempoianeous with the act Now all four of these limitation®, though cni / 
peculiar to the Verbal Act doctrine, have been misapplied in soino ca®c® to 
present exception for spontaneous exception That it is a case of misappuca 
is clear for here the concern is with a hcirsay or testimonial use ot^o 
while there no such function is attributed to them Wiqmorc § 1752 So in Cm 
v Manning, Ir R 1C L 125 O Brian J, saul "I ho ict which they ( . 

tions) accompanj should bo one thit would be evidence in the cause wim 
any such declir itions But see 7? v EJicaul',, 12 Go\ Gr 230 This *®. 
of expiession is frequent enough But such a limitation Ins no plot® ' * 

Exception What is required here is mcielj that there sli dl be some 
occurrence calcul ited to proilucc nervous excitement and spout uieous utteran 
Wigmore § 1753 

As regards the second limitation ordinarily declar itions which do no* 
some wij or other elucidate or c\pl un the occuncncc aie not given m cvide» , 

So from this aspect the limit Uion becomes a led one In Aieson v ’ 

G East 193 m winch dcclu itions of wife upon elopement, charging « IP » j 
band with misconduct ciusing it were admitted Lout Ellcnboi oityh obserU 
I should not ulimt it, if it wire a collateral declaiation of some matter' 
li ippened at anothei tune ” bo also m U/assi* v fiamitay Co 21 W K 
while after an accident the conductor mentioned th it the dm or has been oa 1 , 
line five or six limes to da>, Kelley C B observed The conductor s remark » 
no relation to the accident in question, but leftricil to the conduct of thadru 
at another time or times * 

As rtg mis the third limitation of Verbil Act doctrine that the dechi' 1 * 1 ® 
must be th it of the Actor himself it should be icinembered tint that limits' 
h is no application m the piesent exception A is accused of the muider of b jv 
belting him Whatever was said or done by A or B or by the by slanders 1 
beating or so shortly before or after it as to form put of the transaction,^, 
relevant fict Vide illustiation (a) bo also m Milne v Leislci, 7 ll N 
79G Pollocl C B ®aid “Courts so fir as tliej cm, ire disposed to rcefl^ . 
evidence whatever can throw light on the matter m and advance the qe ' ir ' 

after truth No doubt for that reason, m the ca^ elamation bj an} 0 

in a croud, when an accident occur® anil th» co | icular person lJ 1 

lV • r 
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ST yteuent made to hie police 00 

question it may be vAml .thither some one duliiot c .U out -§}' ^ ‘‘ “ ! 

it necessary thtttho actor’s uttenu'u 

SFASwSSSS^^gfesS 

hjpothc,-, olkrcJ «» an m-cUion to cvulu.ee the f ict 'X ' u' a ‘ffuMof 
condition » that it shall hue bee., made '“n continue 

idmi -aiblc, c\tn though Mib-equcnt to the eminence ^^‘ded it i, 
m tune to allow the as-umption th \t Uio exuting m tint the 

fore an error to nppl> to Uic pre-cat Exception .the \ era ua™ y , 

utterance must bo precisdj conUmiwruicous \\ ith the or rcp r>rtui it 

more § 17o6 The else of 1 ! \ Baling field, UCo^L'ttt r\, ]amation tin 
P 83 is an example of this As an exception to Jd . ^ , un jy tir0 neous 
evidence is clenrl) ubm—iblc uni the ruling of C°rlbu 1 j J ^ omul , 

The facts of thS ca«c, in respect to the con idling i « ]U(htnl 
situation and the recency of the shock, m 'he it one declaration did not 

annals Of course from the Verb il Act point of w, . JJ ‘g® "gj rlght i y 
iccomp my the f ital deed, was not conkmpormcous, a 
excluded. Vtde Wtgmore § 175G 

Statement made to the police by one accused Q* 1 ® , ^ certain poisons 

and handed in a written report in which there were ^epat , jj ji, 0 

had commuted tho oflci.co of not, ono of them being a^e mi ^ ll00 tll lt 

leport was rend out to P and as soon as ho he ml it, no into . A v He 

M was not pre-cut at tho riot and that he had made “0 chare t " cute j j 
Etated that tho report was written by one J sub eqMn y P statement 
and P for an offence under sect, on 211 of tho Poiml Code IM t * 
made by P to the police was not admissible against J Cltlic r as p . 

or us port of the transact, on under rntcsti gallon under section 0 Mipa v 
Emperor 30 Ind C is 487 = 17 A. L J 7G0 ltA 

7 Facts which ate the occasion, cause 01 effect, > m “ edu 

Poets which are tho ot otheiw.se, o£ ld6 T^“‘ (jwahito of thuigb 
occasion cause or issue, 01 which constitute the ^t. ^ 

effect of f icts in i^suc lin( l ei ^luch they happened, 01 which attoi - 
ed an opportunity for then occunence 01 tiansaction, are ie evan 

Blush ations 

(a) The question is, whether A robbed B , mnnPV in 

Ihe f lets that, shortly before the robbery, B went to a fa jfc ^ 

his possession, and that he. showed it or mentioned the ’ 

third person^, are relevant y ^ u ~ K w 

(b) The question is, whether A murdered B „T„„ n w lieio 

Marks on the ground, produced by a struggle? at, or near t p 

the murder was committed, are relevant facts L ^ ~ v/ /~ 

(c) The question is, whether A poisoned B * . „ nic . n nm i bohits 
The state of B’s health before the symptoms ascribed to poison and 

Of B, known to A, which afforded an opportunity for tho adimm totiou ot poi 
arc relevant facts "if'" 

. Scope of the section Every fact is co inbeted with numberles* other fg- 

by tics more or less clo-e It may often be difficult for a Judge to say 

a fact can or cannot be properly said to “form part of a transaction 
meaning of section G Section 7 meets this difficulty by embr ici lg i larger 
area of facts Leading the transaction it-elf, it provides for ion or 

sctcral clashes of ficts, which though not possibly forming partoftbetrui 
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saction arc jet connected with it m paiticular modes, and so arc relcv ant wkn 
the transaction ihclf is under enquiry These modes of connection 'ire (1) is 
being the occasion oi ciust of i fict, (2), is being its effect, (B) aa givin" 
opportunity for its occurrence , (4) as, constituting the state of things under 
which it happtned i hey are in truth different aspects of causation, and the 
reason for the adnn, ion of fictsof this niturc is that, if you want to decide 
whether a thing occunod or not, almost the first naturil stop is to see whether 
there were facts at hand calculated to produce or afford opportunity for its 
occurrence or facts which its occurrence was cilculated to produce Inordtr 
moreovei properly to appreci ite a fict it is necca iry to 1 now the state of things 
in which it occurred For all these points the present section proude 
Cunningham, p 01 

Limit of the rule The rule therefore, that f lets may be regirded i» 
relevant which can be shown to stand cither m the relation of ciuse or in relation 
of eireet to the fact to which they are said to be ielevant, may be icceptedi. 
true, subject to the caution that, when an inference is to be founded upon the 
existence of such a connection, e\ cry step by which the connection is nnde out mu j 
cither be proved, or be so probable under the circumstances of tho case that 
it may be presumed w ithout proof Stephen ’s Inti odnrtion p 70 

/r , The principle cont uned in this section has a logical foundation 

( , c § 30—31) So ‘evidence reliting to colliteral ficts ^ on y 

ulnnssible when such facts will, if established e tablish a reasonable picsump 
Vr» a ^ t0 T '"^’nchspute" Per Loul Watson in Metropolitan V 

tint, 47 L 1 _9 But the competency of a collateral fact to be used as b^ 
ot legitimate argument is not to be determined by the conclusrv eness of tin. lnttr 
ences, it miy afford in reference to the litigated fact It is enough if tbe 
may tend, even in a slight degree to elucidate the enquiry or to assist, thoM 
147 US l t 5o' l 160 termmitl0n pr ° bably fouude ' 1 on truth Holmes V Goldsmith, 

Occasion, Cause and Effect vAn event may be evidenced circumstinbJJ!, 
J>ja cau-o or bjjn^flect This'nTOd^hnfcTcm^wirnilTraelirtkrcrf 
luiiiclyr-ptospcct mt, retro-pec hint, and concomitant For example ‘ 
°,1 ** qb, P 1S evidenced pioapecf mtly— by-Ut e - jii u sc n cc of i storm in j 
i Lt "° opcuncnco of a fire is evidenced retrospectant!) by the bhckei 
urns left as its traces, the reiolutmn of car wheels is evidenced conconntint ), 
by the motion of th«> car, to the person riding m it Wiqmorc § 436 
i I ’ nor cause, as the basis of inference That a corporal injury will cuu^ 
i permanent disability to work that noxious fumes will cause tho destnictw® 
m w'l! lrc c ™plw of this sort of inference The cvidcntid o«‘ r 

£gJSnKL m "n " ay lho fact of mjmy is offered as evidence thi ^ 

w llm ii } V,U en 1 feUC m inability to work the fict of noxious fam 

Jr evidence that at a future time there will ensue no herbigt Sue" 
cviUmti u otters would unque tionably be recognized n= proper II vjmorc § 4** 

Subsequent Effect , as the basis of inference That the falling barom^J 
existence of an atmospheric disturb mce that the d^ 
? nor occm T encc of a collision or other dc-4ructii e event 

mfLronccs , from eff oct back to tho existence of a cau o Sug 

a ner ru* 0 evident.il questions mpnctuo Thu-, tn J 

|” l,on ‘ho'eijsotl, the destruction of the herbage is evidently relcv ink ' vlt 
question as indicatin'? the vmu» ^ t ^d. or to* 


in.lt, 'ml inw in f ° proles lonnl cxjKnince th it the appearance of the 

8 H-, liic fmm , ,13 11,0 Ciu-o (m ,il„di caso no .mUioi. of circun, un^f 
S iri' oil, cm, -<r to fix upon tho fumes as one « 

X “l ln, r ctl T" lollocucc it mu-tfir-t bo drawn tint they h„o '» 
I tlC iL . " ‘ tt 80 i 1 ” 1 « tdoncinn tins tendency, tho irsument "l 
of f cl i '" ll trucllo.1 into the scope of mow »» 

of f ict. 1 bus III acral, the infcrx ncc form m effect to lho ex, tenco or oixrat™ 0 
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of i cmi'-L is uhi illy so pioptr to be unque-tiombU, 01 eke kids to i new 
lontrovcray is to whether the MippoHMl c iu-c his iiij ciu-uy tunknoy of the 
allied soit, and this new controversy nnolus i ddkruit sort of mfuuiLO 
— II )<jmotc% 43G 

Concomitant Events, as the basis of inference An event cannot be 
inferred from its concomitmt event except on the issumption tint tiny line i 
common cause, or unlisa the inference is ri illy not one of concoimt nicy 
but of cuisu md effect. An i \ impk of the I ilU.i sort is the inference of fize fiom 
smoke, ic, it is really the inference of lire is u iuae from ‘•moke is the t fleet 
An cmmple of the former soit is tilt nifcrcnci of rcvolv mg wheels from the motion 
ofthccir, tc, there nit* illy m inference, first from the motion to the motive 
l>owci ia i cau«c, uid next, from the motive power to tlic icvolution of the wheels 
is i common iflcct of the Mine cause In some instances, however for pne ticil 
purpoaCs, this litter miljsis nny be neglected mil the mfuciico treated 
is i single one 11 tgmoic § 4.36 

Real meaning of cause or effect It must be noted from the remarks stated 
above that, that which is the m un or first apparent inference offered is upon iml> sis 
to be resolved into in inference of the present sort, i e m which the pioposition 
to be evidenced is i tendency, capacity, or the like In generd the inference is 
from specific instances of observed effects exhibitions or illu'tritions to the 
supposed tendency, capicity or quility producing thorn This nifirencc fiom 
ini>cts to cvpacity oi tendency to produce tliose edicts furnishes the geneial form 
to which di siicli processes are reducible. For e\ impk, the miesfion it i°bUO 
may bo whether the vibritions of fictory machinery have caused a conceded in 
jury in an adjacent house The in un contioveray is whether the former is the 
iiuso of the latter, but, m searching among the probable causes the argument is 
obviously confined to tlio«e things which hive a tendency or capacity to produce 
such effects Thus, while one of the ultimate issues for the Court still remains the 
question whether tho factory caused the injury, yet the subsidiiry proposition 
to which the evidence has to be directed is whether tho factory has such a tendency 
or capacity In short when it is deaircd to show broadly the occurrence of an 
event, or the cause of it, the process of thought usually resolves itself into two 
inference®, — first that tho capacity or tendency of something to cause the event 
is evidence that the event did so ic^ult therefrom , and, secondly, that something 
else is evidence of such a capacity or tendency md it is the second of these 
inferences winch in practice ruses evidential questions Wtgmoie § 441 

f . Manciple of probative value — General Rule There is presented as the 

I l )ro “ an d um > a t ipacity or tendency in X to produce tho specific effect 
» inis means that in the presence of a cert un complex of cucumstancea tho 
mtiouuction of X will result m the occurrence of 13 , i e this alleged tendency or 
capacity in X is not an abstract and absoluto one but l limited and specific one 
namely , a capacity, ander the circumstancca m which B occurred, to be followed 
y ii What X’a capacity or tendency under other circumstances might be 
s immaterial, tho single question ia whether there was such a capacity 
r tendency under the circumstances in hand In looking elsewhere, 
lhp rGt0re e ' 1( ^ ence this specific capacity or tendency by observing 
v™ 10 p fflct elsewhere the requirement is that the circumstances 
sinf] Cre T ts in the ca«c in hand Thus, if elsewhere are found 

th * lr r ^ su ^ sl , and B' accompanying X, it cannot be inferred that they are 
0 result of the alleged tendency of X, unless the other circumstances in those 
t° that in issue , because otherwise it cannot be known that 
uni G r circum ‘ 5ta nce, Y or Z was not the cause of B', or B" In other work 
( i “^circumstances axe the same the door is open for othei hypotheses 
m ’»bt account for the effects B*i and as well as for B Thus if the 
r. I j < ' I h°n is that X f ictoryk vibrations have a tendency to injure on adjiccnt 
^ lc ^"thing of timbers m other adjacent houses B', and B" might 
l l0 cv,lle ) n ® 2 "wch a tendency if B " were an old hou c <; and B" were a wooden 
a ten^l " 5. ,ris ^ ncw brick house , the ca«e B' would at mo-t indicate 

woull 111 ^ 10 m J un - ui old house, not a new house B , and tho case B" 
at mo t indicate a tendency m X to injure a wooden house, not a brick 
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S 7 house B The gcncial logical acquirement is then, that uhen a thugs 
capacity 01 tendency to produce an effect of a quen soitis to be cudenctd by tnshim 
of the same effect found attending the same thing elsruheie, these other instances 
June piohalne talur — i e aie lelctant — to show such a tendency or capacity oulg 
if the conditions or enmmstanecs in the othci instances aie similar fotho^c w 
the ease in hand But this similarity need not be precise m every detail. « 
need include onl> those circumstances or conditions which might concenanly 
have some influence in iflectmg the result ui question Wigmoie § 41 ^ 

in evidencing a qu alitv , tendency , capacity etc, by instances of it» effects °r 
exhibitions or operations on other occasions, the natur il ind logical limitation 
is that the evidential instances should have oceuired under substantial!) tne 
sune circumstances or conditions as at the tune in question because otnerfti^e 
till) might well he attributed to the influence of some other element mtrouuc 
b\ the differing circumstances GieenlEi § 14 (v) 


ILLUSTRATIVE CASES 


Admissible 

In Hunt v Lou ell Gaslight Co, 
8 All 1G9, 171, the question was whether 
the illness of the plaintiffs was caused 
bv gas lolling from the defend nit’s 
pipes In that case “the pi untiffs were 
pel nutted to offer evidence that A. H 
anil his family had been m perfect 
health upto the time when the gas 
began to escape into their house, and 
lint, immediatel) or soon after every 
mi mber of the family became seriously 
ill Tin sickness, of the persons 

is idmissible merely for the purpose 
of showing the nature of the gas which 
i uno into the house, to the influence 
of which ill the inmates wero subjected 
dike Evidence that inmates of another 
house wire made sick in consequence 
of mh ilm 0 the gas has been 

hi Id fo be inadmissible The evidence 
should be limited to the effect of the 
* as upon those who have in common 
md under similar cncu instances inhaled 
it ” Per Chapman J 
In Baxter \ Doc, 1 13 Miss r >38, 5GG 
fo show th it the plaintiff’s illness on 
bo ini the defendants vessel was due 
to the defmdnnts failure to suppl) 
mti scorbutic food uul medicine the 
f lit w is offered of a similar sickness 
of others of tho crew, on board the ship 
about the same time In admitting the 
evidence Gardner J sud It is difficult 
to find ucofcwlu.it. all the conditions and 
iireuin Unices affecting nil the crew were 
similar As s U „j,l tall>) the p] until!* 
in their irgununt, the. crew livid 
together in tho sum, qu liters, on tho 
*• une vt-cel, for tho nine length of 
turn, in rl»ol in the suiio unplovment, 
M.re ubjctUd to the nine ci i m i tie 
in flu. nee- lnnl hipf ihi.nvatioiiK m ,l 
mmmr of lift pirtuoh of tho Mine 


Inadmissible 
In Emerson v Louell 
3 All 410, 417, the question was Ida 
the illness of the plaintiffs w*to ci « 
by gas leaking from the 
pipes Evidence was offered by . 
plaintiff that whenever the g*u> ; 
escaped from the frictiue 1 .. 
defendant’s pipe entered may (I ' f ,^ e 
house m the neighbourhood So n 
plaintiff sickness followed 
observed ‘Tho evidence { 

properly excluded clifftnn* 

ing circumstances may be *o e 
that the occurrence of sickness 
house would hav o no tendency y 
the cause of illness in the o P 
of another ” 



DISTINCTION liL'TW'EEN POSSIBILITY, CAPACITY L1C lOj 


Admissible 

food it sub 'tan ti illy tho sinie tunc, 
mil of the crew of twelve, eight were 
iffeeted it ibout tho *» une tune with 
ibont the same sy mptoms of iIi-cum s 
I his evidence tended directly to prove 
lint the provisions sen ed to the crew 
Were un&mtiblc and insufficient, iml 
the sickness was occasioned by w uit 
of anti scorbutics n 


Lml 'missible 


Distinction, between possibility, capacity, tendency, and cause, as the 
object of Evidence , evidencing a possibility “The notion of cui'ilion is by no 
means cosy to analy se conectly » but it is enough to point out lieie that certain 
feuperlici ill) ditleruit terms n present C'sentully the same evidentiu pioei'S 
Whin it is naked, for example, whether ccitam fictory vapours weie the cui'i of 
a destruction of herbage, the notion of ‘cause” simple us it aeeins, becomes upon 
inaljsis somewhat complex. and at the 'amc tune indebtiite Stitiil in its 
broadest form, the notion of cause uid effect is merely that of nn inible 'ujuencr 
It io only rarely, however, if it Ul tbit such nn abstract assertion can be nude 
in umvers.il terms that will atand ex unmat ion Thu-, tint a bullet shot fiom 
a pistol into tho he irt “causes ” — 1 e will invariably be followed by— dcith, is a 
seemingly lmpreguablo assertion , and yet not only may it not b« true of bullets 
of every size, but it m ly not be true, even with oulinarily 1 uge bullet', in msUnccs 
recoided hero and there, and, in the future, surgical skill may show tint the 
instances of non sequence of death might be made even more numerous lhe 
assertion may then be unended by adding limiting conditions, so as to 'iy tint, 
provided this and that and the other bo so, a bullet through tho heart causes death 
In short, instead of an absolute certainty or invariability of sequence, tho assertion 
will be only of i very high probability of sequence In most instances no one 
thinks of making an assertion in ibsolutc form, and it is easy to see that m 
assertion of causation means usuilly only an assertion of high probability or 
strong tendency Thus, the planting of seed m good soil at the right time ot the 
year will probibly result m a hirve&t indue season, but the le&ult is not in 
variably certain, because no run may fill or the land may be built upon or olliei 
mffucnces may intervene Though we should feel justified in 'pe iking of tho seed 
a& the cause of the h irvcst, yet it would not be intended to assert any thing more 
than that the seed has a tendency to produce the harvest Coming no w to an example 
of still weaker probability, suppose it to be asserted that gun powuer may spont i 
ncously i e without human meddling — explode, this is not s lying that it will 
probibly so explode but, merely th it under i rire combm ition of circumstances 
it w ill do so i e it has a cipacity to do so Gipacity, then, is a quality represent- 
ing the same process of thought as tendency , i e it repiescnts the possibility ot 
i result as compared with the probibility of a result, and above them both is i 
notion of a still higher degree, raiely reili'ed in experience,— that ot ab'Oiuto 
certainty of roault All these ire m the sune citegoiy , the difference is that in 
the lughe t degiee we thmk of the sepieuce as occurring undei any and every 
combm ition of other cireumstmcc', but in the middle degrees under the ordin iry 
combinations only mid m the lowe t degrees under rare combm Uions 
only The notion of c ms ition is peihaps mo&t commonly assoei ited with the 
middle amlhighest degrees only , l e one would natunlly enough say, A bullet 
through the he irt will cause deith’ iml Sowing seed will cause a h irvcst , while 
in tho lowest degiee one would either not speak at dl of cause or would qualify 
the statement, for example, by s lying ‘Gun powder may cause -pontaneously an 
explosion’ lhc es'cnti il thing to note is that all these let ms cxpiess only uinjmg 
(Icy i cca of certainty or pt obability or possibility , and Unit they ill belong to the 
sune logic il category of thought. Wiymoie § 446 , see llso SulgioicJ on fallacies 
81, 2b5 , Field's Eiulcncc Notes undei Section 7 

When relevant facts are excluded. F lets forming part of the same tnn 
saction are idmissiblo under ssetion G Now tho quc-tion is what f lets, not put 
of tho same transaction aie admissible in evidence Such f icl3 are either 
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g 7 similar or dissimilar When the facts no dis uni hr tlicj arc clearly martini iMa 
I? \ H latrhmd, 3 C A K 202 But Himl ir f lets iKo uc not llvwjs atlmi ibk 
m evidence The f ict m iv lx gcncnill} rclev int, yet in a particular in tince 
obnoxious to some mle of “ Vuxili iry Policj” is Pi of Wijmoie termini it 
In such a ease sue h f lets m i> bo used on such occision, w hero the latter rule 
does not ippl) But whcie the fiet is itself irrelevant, but not obnoxious to 
the lule of Au\ilnr\ Policy it c uinot be used it ill L or the pre ent purpose 
two such rules nic to be considered, namclj, (1) the icisou of unf ur surpn e 
(2) the reason of confusion of issues Wiginoic S 413, Qrccnl El IB, *"V 
Ei 126 14 Am Lan lice 350, 358 bo facts of this class though oftui not 

destitute, of moral weight ire rejected is log il evidence on grounds of coiiiemeufi 
sinif they tend to embirriss the cnquirj with colhtcral issues prejudice me 
pai ties with the jurj, and cncourigc attack without notice Phip El 126 ® 

difficulty for the opponent of mticij) iting the particular instuices tint mu) 11(5 

alleged, tlu length of time th it m i> be sjient on tlie'e minor evidential matters, 
and the possible confusion of issues in the mind of the jury, lin > 
the slight piobative v ilue of the evidence GicenlEi § 14v In Jfc/i o/*o ' 

Avjluih Distuct v II ill 1LTRNS29, speaking for the rejection of enJJJ 
of the effects of other liO'-pit ils in spreulmg contigion offered to Mio . 
noxious qu Uit\ of the one in question Loul 0 Ilatjan slid “Without P 
as to the st ite and m m igement of othei liospit ils, so is to e t iblisli a &«» » 
similaiitv any inference dr iwn fiom i compuison of their operation vuij* 
of the H isjlum might have been quite fill icious uul deceptive 1 

without legird to this it would haic imolicd the jury m a mu* 

of collate) al tnquiuc 9, calculatcil to confuse and emb irrass them, “ , 1 b of 
hive been endlessly prolonged by in indefinite multiplication of oDj 
coinpanson To keep such investigations within reason ible limit , ^ atm 
promptitude precision, md satisfiction in the demonstrition of justic^ » 
to me that the Court should be very jealous of the admission of such P r001 . nll y 

production of various mstmees to evidence i tendency, capacity, or quai ) ^ 

d"0 ciuse unfair surprise to the opposite party who m i> bo unprepared. ^ , ice 
such ev idence In such cases the Court in its discretion may reject suen ev 
In Insinance Go, v Tobin, 32 Oh St 90, Ashbwncr J in excluding such v ‘ pr ,.e 
observed “This class of testimony was incompetent because calculated to i n0l 

and hike undue advantage of defendant at the trial Ordinarily he ,, froni 

be piepired to meet md contest the merits of each particular ca^e or x 3 . 
unknown cause introduced To deprive him of this priv dege would oc to . ^ 
of the lcgil right and to admit them would overwhelm the case witn 
issues of fact district judicial investigation, leiding to no valuable lego _ f ,t 

The most ritional md prietical solution of the difficulty would be 
lirgelytothe tml Court to driw the line of exclusion whenever t jut 
objections in fiet present themselves Dai ling \ I Vestmore land 
40b, Gicenl El § 14v If igmoic t} 444 

Classification of such facts The nrrmgcment of the various P re ^. 1 m 
a matter of much difficulty but having regird to the kind of fiet t j H m 
evidence md the helpfulness of the analogies it may be be t to con u L ir J 

iccordmg is the evidcnti il fact is (1) a m itcrial effect, (e g mirks on ^ 

from i pistol shot, injui ids to a house bj smoke, file set by a locomoti' *, 
work done bj michuurj etc, (2) corporal effects (eg wounds pioduc*» J * 
sliots, dine s pioduced by i poisonous subst ince injury c iu-<Ld by a <‘C *- j lUI ,i n 
highw i> etc), md (3) psj chologie il or moril effects, i c effects o> ou( 
conduct(e „ efforts to e^capo danger tune inquired for work, cuitious tmt 
i d mgerous plice, etc.) Gicenl El %14i, I Vigmoie § 4o0 ^ 

Material effects Under this he id may bo noted the Use of blind ir 1,1 j 

es evidence of the chincter of i pi ice buddin„ factory, etc., alk^cil 
mus m<x in pirticulir i rulroid, of the injurious effects of w it* r h) | jji 
Itc, of the injurious nudities of g iscs on trees p nut, etc., of the tcnduicj - 
in iclimts U> ojx rite dcfectivtlj or otherwise as shown bj the other u j{,f 
of tlie action of tlie suho n» tcfuiic or of n sinul ir in ichme , md of sUinu) 
things U ret nice f 1 1 § 14 1 



ILLUSTRATIVE OASES 
ILLUSTRATIVE CASES 


10 ") 


Idmissiblc 

In Tenant \ Hamilton. 5 Cl A F 
122, the question was whether A*s laud 
was injured by noxious disch irgc from 
B works Lord CoUcnham admitted 
evidence on both sides as to the condi- 
tion of laud similarly circumstanced 
to tho-e of the part) cotnpl lining “for 
ascertaining what the cflect w is of the 
smoke and v ipour emitted by this liiiuiu 
f ic tor j ” Sec also R v Naillc, 1 Pea. 
N P C 91 , 11 a Fair nr, 8 L A B 
180 4SG 4S8 

In Bonier v Saillard, 2 Cli D G92, 
which was an action to re-tram a noi-o 
nuisance, Jcsscl 1/ Jl admitted “a 
practical cxpci iment performed by Hr 
P 1 non who actuilly only put in 
the stable i piece of wood with a hor-e s 
'•hoe attached, md when th it w is -truck 
upon the ground he heard it on the 
second floor front (of the next house) , 
showing that it is distinctly heard 

In 1 lehopolitan Asylum District v 
HU, 47 L. T R N S 29 H L, tho 
que-tion w is whether a small pox 
ho-pital managed by a certain corpo 
ration, had communicated disease to 
residents in the neighbourhood Lot d 
Selboine L C admitted evidence of 
“any simil ir or other fnct3 from which 
the effect, or absence of effect, of other 
hospitals, and particularly of those 
at H and S, on the surrounding 
neighbourhoods, could either positively 
or approximately be ascertained,” 
accord, Lord Watson, conti a Lout 
O Ilayan La the above ci-c Lord 
Sclbome observed “Evidence rel iting 
to collateral fact is only admissible, 
when such facts will, if e-t ibhslied, 
e-Ubhsh reasonable piesumntion as 
to the matter in dispute, and when such 
evidence is reasonably conclu-ive’ 

In Iloodley v Scuaid <£ S Co, 
71 Conn 040 = 42 Atl 997 the question 
w as whether a factory cau-ed nui-ance 
In tluit case effect of defendant’s 
business upon other persons situited 
substantially m the same po-ition is the 
plaintiff was admitted 
In Cooper v Randall, 59 HI 320 
a nuis nice case, Walker J admitting 
evidence that the defendant’s null 
threw dust, smutt. etc , on otlw r houses 
observed “It tended to show that the 
mill was capable of inflicting the injury 
complained of by the appellant. If 
tuo deposit was general in the inimedi ate 

14 


Inadmissible 

The question being whether an 
obstruction to a harbour was caused by 
the erection of a sc a wall in its vicinity , 
evideneo tint similar ob-tructions 
occurred at some other h arbours on tho 
- imp coast which wore m the vicinity 
of the bta wall- was held inadmissible, 
as an attempt litem hlc resohere Phip 
Hi J33 But in Phils v Chadd, 3 Doug 
177, Lord Vans field, C J admitted 
evidence of the state of other haibour- 
along the -amo co isfc w here no emb ink 
nxent existed, to show that no such 
cli luge h id occurred as at the harbour 
m que-tion, wheie an embankment 
cxi-tcd 

In Attorney Genet al v dotting 
ham Corpoiation, (1904) 1 Cli GTb, 
where the question al-o was whether 
small pox hospital was a nuisance, 
experience of other similar hospitals is 
to the risk of infection, was admitted 
by consent following Hill v Jiefro 
vohtan Asylum (Supra) But Faruell 
J, in writing the opinion observed 
“As I understand that this case is likely 
to go to the Hou-e of Lords, I desire 
to add an observation as to the evidence 
in the hope of obtaining some direction 
from n superior tribunal Both parties 
concurred in n-hmg to accept evidence 
in chief of what hid happened with 
other hospitals and I acceded to the 
ramc-t in defcience to the opinion 
expressed in Hill v J lehopolitan 
Isijhnn Dtslnet , and also because the 
s uue cv idenco of the same cases (with- 
the s line lesult) appears to have been 
admitted in the other leported ci-es 
ldating to smallpox hospitals ino 
result is th it the case has taken a week 
to try and I venture to suggest that 
the admission of sucia evidence m chict 
is wiong in principle, as rai-ing a 
number of side i— ues on which it is 
linpos-ible for the Court to adjudicate 
without injury to absent parties & ( J 
how can I rely on the case without 
injustice to them? r „ 

In Hughes v General Electric L <L 1 
Co, 107 Ivy 485 which was also a case 
of nuisince of smoke etc, effects of 
smoke m other dwellings were excluded 

In Lieolsc v Mfg Co , 9 AIL Mass 
181, which w is i case of de-troymg 
medow crops by poisoning of a stream 
by copper acids, the evidence of 
similar effects produced upon other 


10G 


THE INDIAN EVIDENCE ACT 


S m 7, Admissible Inadmissible 

neighbourhood and large quantities meadows dong the river, was excluded 
were deposited on other buildings for reasons of confusion of is ues oim 
S imilarly situated, it would be a just of the slight probative value So ai-o 
inference that- the sune was true of where the question was whether tue 
appellant’s house ” See ako Biadleij v removal of certain stones from a rmr 
11 Co, 111 la 562=82 N W 996 Ind caused the litter to wash away the 

In Doybe v R Co, 128 N Y 488, plaintiff’s land, evidence that thermo- 
the question was whether d image w is val of stones from another part of toe 
caused to plaintiff’s building by the river had the same effect was rejected 
operation of an elevated railroul Evi as tending to mislead the jujTi ™ 
dence of the effect upon premises sitisfactory proof being given that tn 
similarly situated and not too distant conditions of the two occurrences wm 
was received The Court m receiving the same Ilaules v CharUmw 
the evidence observed The Court m iy 110 Mass 110 Commv 
undoubtedly m such cases, m the 115 cited 111 Phip Ev 3id Ed loo 
exercise of its discietion, limit the num In Clail v Mater Pouer COinp 
ber of witnesses to be called, and may 52 Me 75, which is on action for dam 
confine the exannnition of the witne-se caused to plaintiff's mills, for divert g 
to piemises in the vicinity giving a a stream b> the defendant comp • 
reasonable range evidence of injuries to other “ 

The tendency or quality of tools, owners was lejected on the facts DC™ 

weapons, vehicles ands, and other “there were no elements of compel 

materials, can be proved by their effects offered which could afford any p™. 
upon similar substances under similar, reliable data for the judgment 01 
conditions R Heselhne, 12 Cox Cr uirv ” 

C 404. 1 y 

The question being whether As 
premises were ignited by sparks e&cap 
mg from a railway engine, — proof (1) 
that the same engine, and other engines 
of similar construction, belonging to 
the sune company, have previously 
caused fire3 along the same line is 
admissible Aldndge v G If R 11 , 

3 M A Gr 522, Piggot v E C hi, 

3 C 11 229, Plup Et 133 In Ptggot v 
r C Rg, Co 3GB 229 Maule T 
in ulmittmg the evidence observed 
lhc evidence objected to was that other 
engines used on the defendants line 
of tlie sune description as tint which 
was siul to have caused tlie injury litre, 
hid on various other occisions been 
seen to throw pirticlcs of i b mUd m liter 
to l distance from the line as gieit or 
grtiUr than the -p 0 t in question The 
uiatUrm is ue « n whether or not llu 
nl imtdl s property h id Ih-ui destroy td 
by fire proceeding from the defend nits 
uigim and involved in tint 1 in, 
vv is the nut lion whither or not the 
lire e unit! hive been t ui ed The 
t vide tire w is oihrvd for the nurpo e 
of nho wuu tint it could and for that 
purjtostf it w is ele irly in tlerml and 
jiliui ibh ’ 
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Instances of corporeal effects as evidence Under tins herd m vj bo noted 
tbo uso of other in-t intca (often tlio-o obUim.l bj experiment) of tho tendency ot 
•t cun shot or pistol allot « itlt reftienee to tile kind of wound made, of the n iture 
of i drug, g-ts, food, or other substance with reference to its corporeal effects tnd 
svniptoins, and, in particular, of th. intoxic ltmg nature of liquor The use that 
lua conto most into control era > is tint of other injuries nt a highway track, or 
machine, as ev idenco of its dangerous eh under Them seems litre to bo no ira 
propriety in the nature of in inference , Justus tho clinructer of n white pow er 
with reference to producing dim ss m ty be cv , donee, 1 by its effects on tlio-e taking 
ik SO the tendency of a michino or n pi tee m the high way, with reference to 
producing injury to those who use it or Jiass over it may be judged of by its effects 
in gnen inskences, provided only tho conditions are sub-t intnlly similar to those 
in the case at issue Nevertheless, the doctrines of unfur snrpnso and confusion 
of issues as explained alioye h no been thought to hive in especial bearing here 
The other instances of the injuries thus offered in evidence may oonrern defect^ 
in highway or defects m rulroid tracks iniclunos, premises and tho like. 

Grcrnl Ev % lit . .. 

ILLUSTRATIVE CASES 

Inadmissible 

In Stale \ Fletcher 24 Or 29 r > 29 c « 
experiments is to the force of a bullet, 
with cartridge'* and pi-atol found on 
defendant, were excluded because con 
ditions were not shown simitar 

In Sdtlaff v H Co 100 Ala 377, 

378, former injuries of other persons 
it a bridge, were excluded 

In Birmingham v Start, 11« Ala, 
98, tbo evidence of similar f ills it the 
sime place about the same time o g 
a month before or after, was admitted 
but evidence of falls at other times or 
at times unspecified was excluded 


Admissible 

In Spencer Coicpcr’s Trial , 13 How 
St Tr 1162, which was a case for 
murder, the body of the deceased was 
found in the river, tho question was 
whether she had committed suicide or 
had been killed and thrown into tho 
water The prosecution adv meed the 
proposition that the ab-cnce of water 
in the stomach showed that the person 
was dead before entering the water 
The defence was allowed to prove by 
experiments, made by doctors upon 
dogs to show that a drowning person 
does not necessarily take water into 
the stomach . 

In I? v Webb, 1 Moo & Rob, 40o, 
412, which was a case of man slaughter 
by administering noxious pill's to 
disprove the noxious quality, the fact 
was admitted of the cure of various 
diseases by them See also i? v 
Salmon before Pattcson J Pelham’s 
Chronicles of Crime Ed 1891, Vol II, 
417 cited in Wiqmoie § 457 foot note 
In Holes v Keei , (1908) 2KB 001 
which was an action against a barber 
for negligent use of razor, etc by which 
he had cut the plaintiff and caused the 
plaintiff to have barber’s itch ibout 
October 1907 It was proved that the 
plaintiff never went to any other barber’s 
shop The fact that two other persons 
had acquired the itch at the defen 
dant’s shop, was held admissible as 
showing die unclean condition of the 
razors, etc 

In Crofter v R Co L R 1 C P 
300 which was an action for mjury on 
a defective- staircase evidence from 
defendant was admitted without que^ 
don that about 43,000 persons bad 
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Admissible 

passed over it without injury during 
the previous year, m which done it h uL 
been used 


Inadm issibic 


In Dish ict of Columbia \ Irma, 

107 U S 510, 5>l, which was nn action 
for thunigc erased by a fill on i 
defective side walk evidence w w 
admitted to show tint other persons 
lnd fallen at the ° line placo 

Effects on Human conduct — Instances of mental and moral effects, as 
evidence Iho tendency or niture of i initcri il object may often be 
iscertai liable by ita psycholo^u il or mor d cflcct-., and it scons proper to place 
litre a number of sorts of evidence m which it is peril ips not usud to perceive 
such a protest of inference. Nevertheless, this m ily-is seems at once W 
enibraco the various kinds mil d->o to supply the re isons upon nbicn 
their admission depends It may be thought th it the Hearsay rule is violawu 
by using as ovuhnee the conduct of persons not before the Court, but 
thit rule excludes only the isacrtions of "ucli per-ons taken as cv ldencc ol the 
truth of the f \ct asserted and though the line between conduct and os ertions 
is not ilw iv s easy to draw, the distinction h a re d one anil leaves the Hcirsaj 
rulo not ipplicible to the foinicr flu simple t instance i« the u^o of otoir 
instances of fright b> horses it a pirticul ir object— a whittle a pile of *toii( 
i flig, a rid roid car, etc — as evidence of Us tendency to cause fright in borsu 
Closely analogous to this is the use, on an I'-sue whether a j)erson’« fright an 
jumping from a train, etc,, was natural, of the alarmed conduct of other P 4 * °. n , 
in the same situ ition On the sam< general principle — i c the use of ro e ® 
impressions as indicating the nature of i material object — the impressions ot otn 
persons (usually obtained by experiment) as to whether a thing could be < 
heard, or identified under given circumstances of time pi ice and other “urrou ^ 
in B « have Usually been received It seems to be upon the s une principle t “j 
upon an issue of c ire, reasonableness, necessity, or the like, the conduct or o 
persons as inv olv ed m their practice or custom under the same condition > ' 
be received as evidential This sort of evidence is constantly resorted to m J 
day life and it is of usefulness and propriety m litigation 1 he chief Iiduku 1 . 
that we should treat the conduct of others merely as some evidence, and snout 
erect it into an absolute legal standard or test of liability or excuse Qrecnll i 


Admissible 

In Brown v 11 Co 22 Q B D 391, 
the question was whether a heap of 
refuse and eirth m a highway, has 
the dangerous tendency to frighten 
horses To piov e its tendency to frighten 
horses, the fact was icccived of the 
shymg of various other horses than 
the pi untiff's in passing the heap 

The question bung whither A’s dog 
KjIIecI eertun sheep belonging to B, 
tho fact that the same dog had been 
* t{ n to kill one of B a sheep on a 
mountain on a Saturday morning and 
that other sheep of B & were found 
dead on the same mountain in the 
evening was held admissible Lems 
v fo/iw 49 J P 198 = 1 T L. R 1>3 
nhart 1 1 § 129'), Phipson Ev p 132 


Inadmissible , w 

In T VhiVtas Cbehahs Co, L 
Co 5o Wash 321, one m'tnnc j 
another horse being frightened flt 
meat, w as excluded _ _ . , > j; 

In Bloor y Toun ofDelaficM 
Wis 223, the evidence thatnumer 
other horses had been driven V 
without fright was excluded * * 

The question being whetne^^ 
dog had a propensity to bite . 
gers —evidence that (1) it bark ^ 
stringers ( Sanders v If av 9j l . t fl 
Times, April 10 1897) , or (g f 
propensity to bite animals (t/* 4 "' 
Chocqued, 1896, 2 Q.B 109), 
vant, PUtp Ev 3rd 132 


State of things under which they happened. Often the physical 

SSSii rvisa' vS&shnkJgs 

nl fv C nnnrfo T^?> d o r J; uch circumstances such facts may be re** 

» uic H. v bond (1900) 2 Iv. B 309 , Phip Ev 6th Ed 57 
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Opportunity Proof of opportunity possessed by the iccused to commit the ^ 
crime may ruse in inference that he is the minimi Lausun Pic Et p 567 
When an act is done, and i particular person is charged with having done it, it is 
obvious that his physical presence within a proper ringe of time and place, forms 
one step on tho way to the belief that he did it. It is true that another person 
may lme done it, and thus is fit to become a subject for further mvestig ition 
It might be isked whether meic possibility involved m opportunity is not too 
slender, whether something more than mere opportunity — for example, exclusive 
opportumty—should not first be shown The answer to tins is that, by the very 
snowing of an opportunity, countless hypotheses me negifiverl and tho 
person charged, who might otherwise have been one of the inuumeriblo other 
persona at the time t is shown to have been oue of the limited number who are m i 
position to do this particular act In short, opportunity alone ind not exclusive 
opportunity, is a sufficient showing for admissibility T Vtgmoie § 131 A is 
indicted for poisoning B The fact that A lues in tho same hou*-c with B, md 
hid opportunities for tampering w ith his food ind dnnk is relevant Durr Jones 
Et 9o6 1 is indicted for entering U’s room in the night and stealing his money 
fne fact that T is a lodger in the same house is relevant is showing an oppor 
tumty Ibid 3o7 

In Peg v Graham, Cirlisle Summer Assizes, 1845 cited m Will Cu Lo 
p 356 Jiaron R olfe said “Had the prisoner the opportunity of administering tho 
poison ?— that is one thing Had he any motive to do so 9 — that is mother 
lhero is also another question which is most important, it is whether tho 
person who had the opportunity of administering poison, had poison to 
administer If he had not the poison, the having tho opportunity becomes 
unimportant ” So without opportunity of committing the imputed act, 
ncithci existence of motives, nor the mimfcstation of cmninnl intention by 
threats or otherwise, followed even by preparations for its commission, can be of 
uiy weight Will Cer Eo p 82 fhc opportunity is in fact the “state of 
tilings under which an occurrence took place Without an opportunity no deed 
can bo perpetuated. Hence opportunity must be established beyond a reason iblo 
doubt. Donough Cir Ev 10 

Explaining away , equal opportunity for others If a person is shown to 
lme been in a building, at the time when a murder was committed he immediate 
Y | 0l Jl es 11 person suspected of committing the crime , lie may have done tho 
uccu IIo may dimmi-di the probativo sigmfic nice of this fact by showin 0 tint 
tliero v\ is at that time at least ten other persons in the sa mo building In doing 
fa0 “ L * lla P oin ted out the possibility of ten other hypothese--, cquilly po*. iblc 
with that charged agunst him Such is the principle of explaining iwiy 
opportunity Wigmorc § 132 When it is proved that another person had i 
uetler opportunity than ev cn tho accused, the presumption is further W e ikeiied 
Lanterns rrc Ei 587 

Exclusive opportunity Since the showing of opportunity leaves open all 
nf°ii i SC3 °* °^hcr persons’ equal opportunity, it is proper for the proponent 
I the evidence to strengthen it by cutting of, so far ns possible, thc-e hypothecs 
°h°w ing that tho person charged w is one of the few only , or the sole 
p rso„, hnmgtlio opportumty In other vv Orel s while Uic proponent need not, 
tiimK* n" ays show exclusive opportunity JI igmorc § 131 r\ elusive oppor- 
t ,\’* Proves conclusn cly that the deed was committed by the person hiving 
v j, 1,1 opportunity People v Pan Horn, 119 Cal 323=51 Pac a38, J Idler 
on 1 V** ™ m I6b But it is not ilways safe to convict a per-on solely relying 
wil^ i '« °PP°rtUi»it> of committing tho crime in que tion The tatement 
ell ml Ti dlustrated by the following two cases (1) V fein lie -orvnnt w is 
jj ,, j 11 "ith li iv mg munletni her inWre s IS o persons were m the hom-o but 
M.*eu *he prisoner, ami the doors and windows wt re clo-ed and 

im i, !LS Usu , The pri-oner was condemned and executed, elm fly on the 
w ml» m I lt,0U 110 0nc could hue hail mcc'3 to the hou e, but it after 
idt m tri< ’ ^ the conft' ion of the re il murderer-* th it liiey h id gained 
board ih l(X ^ house, winch w la situated m a n vrrow etnet, by me ins of i 

* tnruH icross tho -trect from an upper window of in oppo ite fiou-e lo mi 
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upper window of that in winch the deceased In ed, and that having committed 
the murder, they utrciUd the ‘■ime way, leaving, no traces behind them. Slarhe 
Ei 4th I\ 80 > cited in Pest % I )i 

(2) One Sunday morning when the whole of n household except T, a female 
servant, vv is absent it Church, the house w is robbed and a small cibinct contain, 
mg jewel* and gold com to iver> lirgc amount liken and eirned away f 
m untamed tint no one hul entered or gone out of the house during the time 
of the finuly s ibscnce T was convicted of the robbery Many y tars afterk 
T, having served out her sentence, w is going through the market, a butene 
tapped her on the shoulder and cud in a half whisper ind ironical tone of voice 
‘An 1 Whit i era itura is a n iked worn ui ” T, nmembermg that she hul mate 
tint remaik to hcr-elf on the morning of the robbery, the butcher was arre^m 
He confessed that Ins m tstcr served the house with meat, mil having forgotten 
t ike some minced veal home on Situnliy evening as he should have done, L 
camed it in a I irge b isket on Sund ly morning I he f uinly had gone to tmirc . 
T was upstairs md hUiii b the me it in the usual place he pretended to t 
duectly out and to shut the door ifter lum, instculof which he shut him 
and putting off his shoes crept softly up to the garret waiting for T to come up 

T presently came up toclungeher clothes, and unconscious tna 
ig was near her, bung entirely undressed and contempl iting her n 


her room 
human bcnij 


uuui'ui ueing was near ner. Dung entirely umiressea anu conveuipi « “Y . t (r 
figure uttered the cxclam ition abov c, vv Inch being pi unlv over heard by the Du 


tuv till IMUU iuu>e, milieu UUUlKpt uvtit Iiv . jJjj, 

lie immediately went through the house and took what he wanted, e “P 1 . 11 ^ v, 
hick door before T was through her toilet Taantjes Case 1 


XXWIll cited in Laic son's Pre Fv, p 588 . . e js 

Alibi The theory of an alibi is that the fact of presence 


e^sentt illy inconsistent with the presence at the pi ice and tune 
therefore with personal participation in the act H igmoie § 130 

Illustrations Illustration (a) is an instance of facts relevant 
occasion oi opportunity (6) of facts constituting an effect, W ^ 
constituting the stite of things under which an alleged fact a jo* 
Cunningham Ev 

8 Any fact is lelevant which shows or constitutes^ 
Motive preparation motive 01 pieparation for any fact ini' 
ami previous, or subse 0 1 lelevant fact , 

quent conduct The conduct of any party, or of 

ngent to any paity, to any suit 01 pioceeding, in lefeience to s ^ 
suit 01 proceeding, 01 in lefeience to any fact in issue therein 


idevant thereto, ind the conduct of any peison an offence 'ig , 
whom is the subject of any pioceedmg, is lelevant, if such con . 

by any fact in issue 01 lelevan *■ ’ 


influences 01 is influenced by any 

md whether it was previous 01 subsequent theieto , 

Explanation l — The word “conduct” in this section ^ 
not include statements, unless those statements accompany ^ 
explain icts othei than statements, but this explanation is ^ 
iflect the ldevancy of statements undei any other section o 
Act ( 

Explanation * — When the conduct of any peison is 1C 
my st itement made to him 01 in his presence md htaungi " 
i fleets such conduct, is relev ant 


Illustrations 

(a) A is tried for the murder of B . n ...j tb^ 

lhe f ict* th it A murdered C, th it B knew that A had murdered ^ 

B h ul tried to extort money from A by threatening to make his * 
public, ire relevant. 
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(6) A sues B upon 1 bond for the p lyment of money B denies the muting 
of the bond^ , lt t i le time when the bond wis illegal to be nude, B 

required money for i particular purpose, is lelev int 

(e) A is tried for the muider of B by poison . 

The fiet that, before the deitli of B, A procured poison smulii to tint 
which w is administered to B, is relevant , , . 

(<l) The question is whether a certain document is the will ot A 
The facta, that not long before the dite of the lU^eil will A ; 
into matters to which the provisions of the illeged will rel it , 
lakiK in refeience to making the will, and that he caused drafts of other will- 
to be prepared, of which he did not appiove, are relevant 

( l\,hlir^°Kfore or at the tnne of or after the aU^ or.oic 

Aproiidcd evidence which would tend to give to the 

appearance favourable to himself, or that he dc-troj ed or conoe ^11 

prevented tlie presence or procured the absence of persons who o 
witnesses, or suborned persons to give false evidence lespectmg 1 , 

(/*) The question is, whether A lobbed B . . 

ihe facts that, after B was robbed, C saul m A’s presence- the police an 
coming to look for the m m who robbed B,” and that immediate y 
ran iway, are relevant _ in Ann 

(g) The question is whether A owes B rupees 10 ,'JUU m A s 

The f lets that A asked C to lend him money, and that D to C »“ 
presence and hearing — I advise you not to trust A, for lie owes -B 1 1 > 

and that A went away without making any answer, are relevant i 

(/t) The question is, whether A committed a crime maunv 

The fact that A absconded after receiving i letter wiramg him “ 111(1,1,1 y 
wa3 being made for the criminal, and the contents of the letter, arc r v 

(i) A is accused of a crime „ , „ . or 

The facts that, after the commission of the alleged crime, lie crime 

was m possession of property or the proceeds of property acqu ire y 

or attempted to conceal tilings which were or might have been u c 
it, are relevant 

0) The question is whether A was ravished i relating 

, facts that, shortly after the alleged rape, she made 
to tho crime, the circumstances under which, and the terms in which, tl 1 
was made, ire relevant. , , Q l, P lmil been 

The f vet tbit, without miking a complaint, she a»l m | JC r^lcvimt — 
r IV idled is not relevant as conduct under this section, thong ) 
ns a dying dccl ir itiou under section 32, cjausc uj, or 
ns corrobor itivc evidence under section 137 
(/) Tho question is, whether A w is robbed. nut rcLitmg 

The f let that, soon after the alleged robbery, he made . 

to tho ollcrne, the urcunutmcoa under which, md the tern • 

complaint w ns made, are relev mt , rnmnlunt ia 

A ho f ict that ho s lid he had been lobbed without m ikmg > P 

not rclcv lilt, is conduct under this section, though it m iy be rclcvn 
as a dying declaration under section 32, clause (I), 
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is corroborative evidence under section 1 >* , 

raimpb, <lci.ro for money 10 tlrcft- or robUcrj.or imms l bt> to MU.IM 
TOklKSL-lheprOicneoof inch emotion in the per-on n 'l^tum ” 

V" 1 to the ileo.1 in quoit, on In Uni -lop of Urn -ugut tent .no r- nmo 

the < motion 113 n f ict , prim'd -01110 bon or oilier Juat 113 t -pceUie 1 

lion of lubmofpLin.il. likely to lend U> Uto rppronn He let, 1 
of emotion or piston lias a smnLur cviduitiil bearing The ba> 
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S § inference is the living, impelling, active emotion, seeking for on outlet inaction 
But motive m the sense of motion requires to be proved It is genenlly proved 
by two sorts of cireumstanti il eMtlence nunely (1) conduct of the person, and 
(2) by events about that person which would excite that emotion Coniluctb 
the effect and expression of the inward emotion The outward fact which 
happens about lnm, shows prob ability of the existence of such emotion This out 
ward fact is sometimes termed is motive But strictly speaking that winch has 
value to show the doing or not doing of the act is tha inward emotion, pa ion, 
feeling, of the appropriate sort Vide Wigmoic % 117 So motive is that which 
is m a man’s mind and which moves him to act mid whether the belief which 
pioduces that shite of mind is true or f ilse the motive lemnins the Mme anil tut 
truth or the f ilsitv of the belief is not really in question Ganga, v Ewpeior, G 
Ind Cxs 545=22 Ci L J 529 . 

In Mis Jlaybncl’s Case, (Notible Trill Series) where she was clurged with 
causing death of hei husbind Stephen J in this clnrge, is reported to Mve 
expressed the view th it her “adulterous intrigue with another man” would supply 
the st longest motive for getting rid of her hush uid ” If we analyse the stale- 
ment it comes to this Her odultcious intrigue excited i richer a living, unP" 11 ^ 
or an active muidcrous impulse or emotion which sought for an outlet by gdtin 
rid of her husbuul So the mtngue is not the direct c iu&e of the homicide, o 
it gave move to that impulse or emotion winch impelled her to ciu&e the m j“" 
So the existence of motive in the ordinary sense, to commit a crime does not m&j 
end m crime They may be” says Wills “outweighed by other md conflI “ 
motives or by the moral sense We can estimate, by i knowledge of theexisK . 
and operation of motives in the average min, what is probable in the , 
economy of an iverage man, but such a course of induction is a rough ana ro > * 
piocess and liable to error in its application Men are not all of avenge nu * 
constitution and it does not follow that because there is something shown w ^ 
would lead to crime m one man, or m iny men, that it would necessarily . 
crime m the case under consider ition Many a murder h is been comnuweu 
the sake of a v ery few pounds, and yet there are hosts of people to whom mm ^ 
would not offer the slightest inducement to any tiling of the kind , ami we 
he caicful not to forget that when we have found a motive which im 0 nt m ^ 
crime it by no means follows that we have found one which did lead to ns 
tow nils the crime ” II tils Cir Ev pp 56, 08 . . 

Motive is relevant In Palma's Case 1856, Wills 394, Lord ^ 
C J saul “It is of great -importanc e to s ee~whciher there wasji m2i*^ 
cojiumtUn g suc h_a_cnmcyi)r^iLCthe£ltberrwuLjiot f ” Lo'itP'lhcrstono «/ 
took the same vieu m Bennetts Cave reported in Times (1901) reb 4 

4G7 In Kennedy \ People 39 N Y 245,254 Woodruff J Mid It Is ' 
a ju t argument on behalf of- the accused that there is no ippueutm ^ 
the perpetr it ion of the crime Men do not act wholly without motive y 
other hand, proof of motive tends in some degree to lender the act so 1 * j 

biblo as to weaken presumptions of innocence and corroborate cvw‘ 00 j 
guilt” If it is eleir and certain tint a crime has been committed, tlt o 
ui essentill part of the Public Prosecutor s case to prove that there was a . y 
for the crime If he cm prove the cise without any motive, he 18 c j to fih< 
a verdict. But when tli e_cvidenco is ciicumstantml only,jU»djffllffl~-j tlu v 
jiri^flnerjsjonly interentlal mul“K”iiorprove<raf1i nnth-Cof S ' > cfc by ^ 1<i ' of vital 

witnesses who* mw "the crime “ihen_the"questroir of motive bwjotiHi J^ 

importance to tlio prosecution If motive IsTIispIactyl* "or ~cv en m ulo ^ ^ r| j) 
doubtful it is enormously m f ivour of the pri oner — Keg v 1 [on&on, J, 

cited m Donough Cir Ei 17 Sinul irly in People \ Green 1 I >,ir “ ^ vrbo 1 ^ 
the jury was told “Where a murder is charged md the evidence i| ji 
cimimstantiil then it is poculi irly proper to look at the motive , , rC ui 111 ' 

e lees you will naturally sjoh for the motive And where the proof HC j 

tuitiil, ami there bo doubt about the circumstances, then it beton?” >5 f 
import uitto aiumnu into the motiva If, however, the evidence o* .* A, 
bv design Ik. duvet and positive, then tbo guilt is e table-lied without i j 
futilur Ami m nil thc-e e i>es n qm tion os to tbo adequicy of moU'*- that* 1 

d"ny in-c It is tlume-d gemndly that the motive was in wlequau. 
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IS not sufficient to induce the commission of murder But ill tin* mu«t tlcpeml S 
on the pcculi ir cncuin.tmco. of the rate, -mil tho pcculi i. churocte of the > locii«c 1 

There .Vno motive which, to the mind of m hone.t mm cm b>- n lequ to. to 
the commission of i crime, uni i„-t m proportion ns he mind l- * « 1 
lmnioinl, to that extent the motive moy be less nhicli lndutcn the cumin U net 
Hence, there enn he no one rale for ,11 M-os as .< 3 , uds ultqunc, of »ta , 
it must depend oil the moril elnmctei of the pei'On accused in cioh cne 
The worse it is the less the motive which Mill tempt to the commission of crime 

Whether motive is essential “It is sometimes popularly supposed" snjs 

Prof Wtqmon “that in older to establish i chaise of crime the prosreutioii 

must show a possible motiv e But tlm notion is vv ithout found ition » y m e 
§ 118 So “a motive foi the killing is sometimes an important, if not 
point on a tn il, for murder h^ivdlu) g - > ^ u udL' I™ . *1 

motive becomes less important _ I'or the moving cause is oTteiriiot vuySliptrciit, 
T^Sr®ifr-««"orTwSlSle theie is no motive disceriiilik evc.pt vvll t 
arises at or near the tune of the ret” Lale v Poqlh 1 Pub C C 630 In 

Pointer v US, lillj S 396 , in, Onion J obse.ved, H‘0 Uw do s not 

require impossibilities The livv leeogimes thit the cause ■ of the kiUing i 
sometimes so hidden m the mind ind bre v=t of tho par tv "ho 1 ,,,111110 the 

hofiUiomod, and so ,t does notrequue in, possibilities, ,t doc, not uquire ‘lie 
jury to find it Yet if they (lo find it, it .imply becomes an item of cviilciice m 
the eve, which is onlj evidenti 11 y it be^fe,— that ^ it to °nl> nn j 

going to shew whether a pirticulu partj m iy buc commute spc ^^bl 0 

sometimes going to show the char ictcnstics of that act It 18 P , u 

to conviction tint the p irticul ir motive foi taking the life of 1 b ' 11 , ® , 

be established by pioof to the Mtuf vction of the piry The inb-aence * 

&uggt -ting a motive foi tho commission of the crime charged ^ [ )ut 

in f ivour of the accused to be given such weight astfie ! jury . p V> it], bun, 
pioof of motive is never indispensable to conviction Sec m&o . » Justice 

74 Conn 524 As legai ds absence of proof °, f itbiquato 1 Tr ) Donough 
Clcrl nude tho following observations in Pi itcliau d s Case (Not Ir ) , JJonoug 
CirEv 19 ‘ The existence of any adequate motive for tl o p«F r motive for 
great crime is a thing impossible, there is no adequate or u , in— the 

a grc.it crime Still, there may ho what is called an mU .1 hg>h vilncli 

existence of some ov il p i&sion, or some immediate and strong c ^ Uil e 

m a moment of half ficnzy drives a man to the commission lt 

are vtrj evident and intelligible incentives to crime But trition 

m the opinion of the pnsoncr & counsel there is no motive for I 1 j 

of this crime, it mom. no more thin th it the motive hi. .not hoc 

If the crime lms been committed theie must luvc been a motiv as 

jet we mav nevei diseovr whit it uv The motives of human action, 

"o know from history md evpencnce, ire often insnutaDie 

Absence of proof of motive, when material ‘Mot i\ e t 0 conning cri 1110 
if «ho\\ n mav in in ui> ca-cs be sufficient alone, dmo t to l(rimo cmbo 
guilt. Upon the other h md where no motive for the eommi-jon 0 ’ x tnmocxi^ Q 

I diown ,t is 1I1110 t impo rfblo to convince the mind of the guilt. Me do noU*i» 

l tmilj commit grave crimes unle s there is m their mm 1 ’ £ 

{ enough to overcome tho nntund repugnance 1 m .4 enme « £ 

\ punishment which u-uillj follows detection Thu vu L m t«> the 

, turner allv recognized ns bung tiue th it it Ins become 1 I ^ 

i li", md m almo t all cw.s wheie the guilt of 1 defendant dun mis upon tue 


V". mu m anno t nu ci~ls wucie m»w ( i ]( ? ur% t<> 

f lets and circuin Uuices in moof m the c i~e the Court m tr t 1 > 

con iikr the motive or lack of motive wind] 1 the proof shows 111 ii> or m iv not 
CM»t ui the mind of a di fend uit on trial chirgod with 1 crime 
111 A„1 , Trrr r. c\\ i roe. c.„ ... . * , 1 , iiciulinj: upon urcuiu Unti il cviuuit , 



4t< U7) , Queen v SliaJh 1 lu^taffa, 
15 
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25 Inti Ci’ r »25 , Jauan \ rmpetoi, 2") Inti Cns CJ1 Momla v Fmwor, 
1913 M W N 1 15 Dilgm i \ llcg 11 C bSG In People v Arfwr, 3 lUeeL 
Cr Ci’ 10, where Rchet w is charged with poisoning hist wife, the Court ’aid “Tbe 
motive which induces the commission of the highest offence-, anti c pecnlly 
of the crime of uiunkr, is ilwnv* requited to be a cert unttl ” In People \ 
Jlcndi W son, 1 1* irl C C 115, wlieie the iccu'-cd w is smnlirly charged the 
Court obscivcd “lhc defend mt wus eh irgcd with the murder of Ins 
The mu itil lclation existing between them furnished n strong presumption 
in favour of his innocence In the ibstnce of proof to the contrary, it wa» to 
be presumed th it he lo\ cd her md would proteet her It was impoitank tnerf* 
fore, for the prosecution, if it could, to repel this presumption b> proof that 
the defendant hul disicgirdcd the cl unis of eonnubi d duty lor this pur 
pose evidence tending however -lightly, to -how m alien ition of affection— 
anything from which i jury might lnfei n desue to be free from the burden 
of one who w is no longer tlie object of log ml, w is competent d 0 

an j conduct or declaration enticing unkmdness or di-u-pect, though if 
decisive in tlieir chirietcr as evidence, wuc ulmissible as tending to’hoffl** 
state of the defendant s feelings tow uds his- wife ” 


■ ^Vhen th ejo-4Sunleacjaideiice 1 1 u Ljl pu aon jns coni mi t ted an off ?nciU' ^ 
S umiecessijy. to^Tnoui^motiie 1 lolmanay Lmpcror^ThnT Cas 4U6 ^ 

HeuTdTv Empcioi, 32 C W~N 14*5 Pi oof of motive or previous iiH ,Ji 3 

not necessiry to sustain i conviction foi murder in a ci-e wlicie a pei^on » 

coolly ind baibirou-lj put to dcith Queen v Jushaml, 7 W R Cr 60 
mere circum-tanco of m net being appaicnth motiveless is not a g r0U ?,L 
which the existence of a powerful and irresistible influence of homicidal 
dencj can be safely infrared Sobha v Eninct or. 40 P R 19Uj 
P L R 1905=2 Cr L J 714 It is not dw i>s possible or necessary for , 
prosecution to pro\e tho motive of the accused in committing the ermie ■* 
the absence of any proof of motive is not m it-elf sufficient to J u t»y < 
i ejection of evidence which, otherwise is rclnble C/oun v bam hAM*, 
S L R 88=7 Ind Cas 38=11 Cr L J 498 see also Croun \ Mf 0 ®* 
Khan, 91 P R 1866 Cr , Abdul Jlossam v Emperor , 9 N L R 184= --- 
Cis 177 = 15 Cr L T 83 Empeior v Balaramda *, 49 C 35S So whew i 

motive for the commission ot a crime is shown, the presumption or tneii 
cence of the suspected person is strengthened But the commission of the cr 
being proved, and also facts pointing to the prisoner is the perpetrator, evm 
that a motive existed, is relevant, and is a circumstance in the chain or * 
deuce from which guilt mav be inferred Lau son s Pic&umptne ? 

But motive alone cuinot supply the want of reli ible evidence R anm 
Empeior 94 Ind Cis 904 „ 

Adequacy of motive In Reg v Palmei, Wills Cir Ev 63, CocJlc Ca* 
Loid Chief Justice Campbell observed ‘With it-peet to the illiged motive, » ^ 
great impoituice to see whether tlieie wis a motive for committing ouch a ‘ , 
or whether there was not, and whether theic w is m improbability of it ^ ut ,f 
been committed so strong as not to be overpowered by positive evidence „ 
there be uij motive which cm bo assigned I am bound to tell jou tint the > v*eq f ^ 
of tint motive is of little importance We know, from exjieiiencc ot cr ‘ ^ 
Courts, tint itrocious crimes of this soit have been committed from very » 
motives not merely fiom nnlice and levcnge but to gun i simU P eCU 
advantige, md to drive off for a tune pressing difficulties ” 

Circumstances which tend to excite motive In Johnson v State, H ^ 
027 Pm sons /sanl With legud to the grounds fioin which i motive 1,1 f ( 1Q 
in fen ed, we m ly leinaik that the liw Ins never limited them and nevn ^ 
limit them in number oi Luid ” feo considerable 1 ititudo is allowed on j y 
question of motive Ilendi id son \ People 10 N Y 13(31) Motive is 
to be inferred fiom f lets and circumstances Hence a party is entitled to I & 
any f lets or circumstances which tend even m the slightest degree to show nw ( 
No fact or circumstance can therefore be properl) excluded unless the U> u ‘ jt 
satisfied to a moral certainty th it no rational presumption can be drawn tr°‘ ^ 
Lyon v Hancock 33 Cd (Am) 376 There is but one limitation that c 



CIRCUMSTANCES WHICH TEND TO EXCITE MOTIVE 11j 

thought of is necesvuy anil unmirvi), n.mely, the cimumstance said bate £ 
excited tho emotion must be shown to Into probably bwomej ^ n0 'S‘? *“ 
pcr>on , because otherwise it would not have dice ted his emot / . 

§ m In Son v Ten, 5 OkL 526, Dale 0 J soul ‘A motive «muotoperteto 
mfluence until the f tets which crelte the inotivo exist The f lets upon whicl i l 
motive ia based cannot operate upon the mind until they are kn y 1 , 
igam-t whom the motive is assigned If one person should contemplate -md under 
take a great wrong ig.unst another, -such n w.ong as would induce in the . m, d 
of the person igmist whom it was directed l motive to klU “ cI ‘ c °" t ?,‘ 0 

plated wrong w la unknown to tho purty, it cannot be ]u=tl> 
to kill could exist, because tho pirty wiongcd had no knowledge of ““ 1 
which would be neces-iry to creite the motive But the yf/jfenct^t kuid 
motives which led a prisoner to commit a crime, must be of 

of pasaion, or ^coonipl* rinuT'pKarccd'' 

or able to" bo— accomplished by _ tho perpctiation of * »Kp~ circuin 
Laron's ~ Picsampliic Eo'~p m *'0(7 - But~strtctly S1 it^«!!l g m iinnmerable 
stances that may servo as motives for other deed Mauhnrl $ 

In many cases several passions nil) lead to a desire to kill J ^ 

Case , Notable Trial Senes, where adulterous intrigue with another man was n i( 
to be a sufficient motive bv Stephen J for getting rul of her husband So Use 
m Pntchard’s Case (Not Tr) the crown suggested that the r P J£o v 

po'soning his wife was to make way for a second marriage, See 
Staunton* (1876) Notable Trials Cnppcn’s Case, (Not Tr> » a “ g 

courts his neighbour’s wife has a motive for desiring the death prevent 

State v Reed! 53 ICan 767 Sometimes murder is committed in order to > 
the discovery of a former crime, or of evading an arrest 1 

for it It v Cteitw. iCiP 222, Stale v Kelt, 67 N W 105. bee 

also illustration (a) C is indicted for the murder of H The > fact that L ft ^ 

previously employed H to murder one P shows a motive for while in 

relevant It v Clcucs, 4 C & P 221 R is a clergy man, who, wmte m 
another and former parish had seduced a girl and got her wit _ e \ un i 

this girl appears at Rs house, demands money, and *h rea , Jp CW 

R takes her to Ins room and cuts her throat with n razor 
3 Leg Obs 242, See also P v Jhchwdson, Burr Cir Ev . or 

“In several way s the pecuniary circumstances, of one ° rson j t W H | )0 
trjmg, may tend to show the excitement of a motive in so P , ^ m 

convenient to distinguish the situation accoiding as the cvijh»nc rj c( J n 

the pecuniary condition of A as exciting a motive m B, (-) the pecuniary 
dition of A as exciting a motive in himself, (3) the pccunu J , . sundry 

as exciting a motive to contract with a person, (4) pecuniary hoard 

aspects’ V^moic § 392 An old lady posse-seil of some 
with B who keeps a boarding house B kills her, B s mo S y 

herself of the goods of the old lady, she having no friends to cltam inem 
BurdocI , Best on Presumptions, sect on 196 In Dancllous^ Case, 

Lv 3S0, tho motive was that the accused & wife would acquir g Patched 

the iltath of bis brother in law bvforo attorning major,* »« ' a cum 

Uw Wills Cir Lv 4-12 Poverty often supphes mol . ve to “ lho 

In 1 bin Singh s One oitoil in Donough Cir Ei p , m %cr> poor 

motive for tho crime is not fir to see The appoUant was in very I a 
circumstances But the practical result of such n doct Jix,ht:iU”!] 

poor person under so much unfair suspicion inti at such countenanced as 

Hut for reasons of f timers this argument -has seldoin lwci “‘‘Jf'SSSn blv 
evidence of tho gnver crimes, particularlj of violence T 1 ' 0 Jf-ison is lutouaUl > 
stated by Digdoic C t in Com v /<#!«., 7 All o« 5u9 MB It s ^douintc ss 
true that in a large class of ca^es tho poverty or J j * 0 * ] u>> 

of a party accua d of crime cannot he ‘•hown as suhstantiv ^ 

guilt, rho rei-on for the exclusion of such evidence is th 

mere h no certain or known connection lietween the facts offere t I « 

and tho conclusion which is *-ought to be e-tabli-hed by it It oe i 
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S 8 because a man is destitute, that he mil steal, or that when embarrassed with 
debt and incapable of meeting his engagements he mil commit forgery 
Evidence of the pecuniary condition of the accused in such a case (as thi ) 
not offered to show that he was not under a peculiai temptation to commit the 
offence or was more lil ely to cheat or defraud because he was in enbarrasacu 
circumstances but for the purpo'-e of showing the natural and necessary con e* 
quences of his act which the law piesumes he intended If at the time 

of the transaction he was deeply insolvent, and was cognizant of his condition 

the necessary consequence of his act was to deprive the vendor of his property 

without recompense or the chance of payment and leads to the just and alnio t 
unavoidable inference that it was done with an intent to defraud 
Wiqmmc § 392, but see Taiocll i Tual, Woodall’s Celebrated Trials 1,1“ 
On the other hand the fact that a person was in possession of money tends to 
negative his desire to obtain money by crime or borrowing feo m R v ^ ra>1 ' 
4 I 1 & F 322 where the indictment was for burning the defendant’s own nou 
in ordei to obtain the insurance evidence of defendant’s easy circumstances 
admitted In that case Pollocl C B, said “Surely it was material to show tin 
her circumstances were such as not to raise any temptation to the act > 
“where the motive is a pecuniary one, the wealth of the offender is no ummporw 
consideration ’ Peel G J m R \ Hedger cited m Woodioffc 8th, Ed p U 

Conduct proves motive Motive m the sense of emotion is often prove 

by conduct of a per-on, In Com v Wcbstei, 5 Cush 295 (316) Shaw o 
said “The ordinary feelings passions and propensities under which P‘ irlK . 
arc facts known by observat on and expeuence and they are so uniform m i 
operation that a conclusion may be safely drawn that if a party acts map 
cular manner, he does so under the influence of a particular motive 

Feelings at other times Where anjjmotion o f ho stility isto » be pr mflM 
existence of the samQ.emotioiVatranother time'TTclearly aumpMbley 
“19 Man 259, R v Sun i field, 15 Out L R 252~~So pFeviouT threats 
altercations prior combats, or previous litigations between parties are am 
to show motive Gray v State G3 Ala 66 Hudson v Slate, GO Al» 
Commandai v Sate, GO Ala 1 In Com v T auqhan 9 Cush 591 , m oiF . 
show motive for burning a barn the fact was received that the ^amo per on j 
before began a criminal prosecution against the owner So also cvawi . 
(lire its within a period not too remote is admissible Ruulmsy State * 46 * * 

But the limit of time must depend largely on the circumstances of e <icn 
II igmoic § 306 ^ 

Preparation jjrepaiationv on the part of t he accused 
crimojdi ir G ed or to prevent Us discovery or f(T aid In or scapcyOrTp a\ ert sU - 

from_ hmiself^ aio lil owlse' relevant" on^ the' question' of his_ suit ' ct 
Prcsuiujilue ~~Hudetue"\r~ 500 — For preparation as a paitMof a do " J(r „ 
systun vule notes under s 15 under the head “Iheory of cvidtncmg 5 
or System 

Preparation to accomplish the crime charged or other act 
tending to show th it tho accused made preparation to commit the crime is 1 
id mi -iblo Lndcrhdl C r Pi 5} 370 But preparation only evidences a • ^ 
or plan Ihe presence of a design or a plan to do or not to do a given ^ 

prohitive v due to Jiow that the act m f let was done or not done A P* 111 ^ 

dwns cirru d out, but it is more or loss likely to ho carried out fho eX« ^ 

of the plan is always Hoed in duly lifo as tho bi«is of an inferenco to ^ 

plumed llpre is no question lbout the relev incy in general of t, uch c'* 1 
II ijmore $ WJ r oJ r 

In S lute \ Idams, 20 Ivan 320 which was a case for burglirj, dm j 
accU-M hi ! I i met tin,, to arrange for tin crime i bar of iron and a P f 

1 'itiur-t wt r< done nec« 'try, and thee the nccu etl brought the f^” 

i limited of th accused hivin„ tiken a carpenters braco from 1 6 or M f / 
lu 11 n it a thirl p r on r moved it and the di fond mt never u, d it ‘‘ „ 
J olHnel “\\ oul l not th< let Ik* one tending to how pripyni‘ J{ 
i pn pint ion mii< fnut h s by the unoxi>eu»d act of another? to" 
net hown tint the on chir^e l wi*h ho m :de immediately prior thereto 
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providing himself , villi sol enl weapons, though one °nlv ills used ? If ono ‘ 

i\ ei poii ho stole, iml mother ho borrowed mil oiu (his onn) he > put in i ordmN 
would proof is to the first be incompetent while evidence is to the «“}« ™ 
admissible ? If no lot or conduct of the ionised could bo sho vn unto the 
motive therefor or the connection between it mil the crime were im 
clnr, the range of mqun j vt mild bo limited mil n irrow It s ™ 'B thlt 
let his m appirent or probable connection with the crime, „ 

of the iccnsctl mil the weight of it ns tostimonv ire to bo tmnsuleml '» 10 U rv 
So the icquisition or possession of instruments tools, or other meins of domK l e 
let, is nil, “ns iblc is a significant crcumstunce the po sess S nor 
design to utse , tho instruments need not be such as are entire y pp P > 
such as arc actually put to use ir^wioic § 29S . emirate 

The f let of possession of i number of futo coins wrapped m "“P' 1 * * * ™ 0 
pipers etc wis iilmittcd to show i pi in to utter them 1? ' , ’ , , , n 

iS A is accused of the murder o£_B hi poison C of the muidcr of D ' l>> 
shooting., E of committmg_u burgliri ,-E of arson O oLcoiuiterfeitin^ ^ 1 1 
fret thit A 1ml previously purchased some poi-on, tint C , £ n ' 

boirowod or stolen l gun or pistol thit Chid prosuud , P j 

i ,lirl-linterfi,thit-F hud proemod i quint, tv of turpentine, 
mule in instrument to minufictuie com ire releviut am ,q’ 

of fict of guilt m erch cisc Lawson Pee R % V* J* t 0 ., * c V „. c f of the 
Ilovv fet Tr 1317 People v PniccUu Buir Ev is iceu cu 

murder of A by subbing Vm The f let thit Iv hid .pin ton" ly n " fl „ 

to i cutter, telling lum that ho wanted it ground is hup j) 

islio wished to use it is i ciivtng knife, is relev uit It v p] le 

211 F ,s iccused of the murder of W by slum mg him with ^p.stol^iiie 
fict that F i few drys puoi, hul procured a f'fS S’' g, Xr l’Ol Swrs 

practising it 1 11 , irl is relevant If v fin hot 18 How St fe 

indicted for murdering R by shooting The fict that a day j j 

1,1.1 borrowed a gun from l friend, stating that ho wanted it to 1 HI door witn, 
i& relevant Slrangeuays Case, 5 Leg Ob-5 91 

Preparation to prevent discovery of crime . UhTnnmler w is 

are accu=cd of a muider of a gue-t It is shown that on the * turned 

committed they sunt the maid s>crv mt out of the house t Diannes Case 

made her sleep in mother p irt of the building This is relcv ant Di ague s 
5 Leg Obs 123, Feins s Case, 19 How &t Ir 904 

Preparation to aid his escape A was charged with the tnunler of T H 
f let that thediy before the numloi A hid drawn a qumtitj of money fjom “! 
m winch ho had it on deposit, is relevant is raising in mfote, co tint lie was 
prtpumg to escape, if ncccssar}, fiom the countrj -If > ” 

Ob', llo " - — — 

Preparation to avert suspicion from himself B mil P ’ hvod m 
house mil the former, wine sitting one evening in his i - f lom 

in tol in an unseen hand A few evenings before and while ' B ■J“’J ' ,J . ( | R 
lioiiu a lonteel gun or pistol hid been discharged into t ^ p 

finulv when at home, nsuill> sit and passed their (U i‘ , , p,,,| 

cl lulled it the tone, had been lirc.1 ithim, but it tunic, lout to hive dxen ire 
hv him il, is fact is lelev mt Patch’s Case London 1800 citeil ... Lanwn 

time.pmumt tad ^ Tr^ 

1 oVX'tta Eg- 

l non s,„l V[ u-h how the distraction of tins poor mini us bond into the norl I 

1 App muons no, e , voices ic report, d in bo hianl from tune to time 1 t o 

i due iseil , boils, ’oven Ins ilajs am numbered out and hm own child Im U o 

sp lee of Ills life but till the following month of October M hat co lid e toe 
0lemui o of this hut to prepire tho world for ninth tint w is prank tcmimcel 
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S g Antecedent conduct Under this held come motives to commit the oflino 
meiib and oppoitumties of committing it, prepor itions for the comniis ion lF 
mil prcviou ittcmpfcs to commit it, decl (rations of intention, anti thruUto 
commit it Best § 401 Illustrations (d) and (e) aie 111 st uiols of antecedent conduit 
‘ In tn ilsfgj; murdtiy ginnjj^ngainst the dtad mau*aiML.pievious*-coinlufit-JW 
, xn twXvi evidence Pet Lotd’ZW insoit^vn^Dncetot of Public Piosautw 1 
v mi, 80 IT J K B 691 at p 692 = (1911) V C 47 


Previous attempts to commit it Pievious attempts to commit an oflince 
arc close 1\ Ulicd to piepai itions for the commission of it, and onlj tiiHtr m 
him*, earned one ‘•tep fuithcr ind ncirer to the crununl act of winch, liovv evt r 
111 e the former, the> f dl short Best § 455 , 3 Be nth Jud El 09 - So _! 
attimpt b> tlu iccuscAtp pe rpeti lte-lho-s ame cri me-in the-si me . D l 


Irntmcrn^ricrev nit on"*tfi« e|ne^tioii-.of M his pud t^of~theAatteiucrnu£-» Lvi^ 
’ for poi^oiimff his w ife by civ mg her 1 mu mum j 


Pic7u i " r )S 9 A_n> indicted for poisoning j«» mu. uj . 

fvt that A lud on a former occasion given her lmdmuni, winch ni idem r«icK * 
re lev in t Johnson v State, 17 Ala 622 In that c iso the Court oh irud 
his former ittemnt to poison his wife hid beenpioved bj i witness on tlie ir 
the question of the idmissibilitj of the evidence would have been difUrUit 
mijit then luve been veiy nnteriilto inquire whether he gave her the l*j * 
for which he is indicted innocently or cnmmill} It is vcij usiiu for tin) ^ 
of a fund) to idminister medicine in the domc«tic cu eh but, in doin*. . 
should poi on the pitient, his intention would be veil m ituiaL I» 1,0,1 l . JK , 
would deserve consdci ition if i former attempt to poison the patient mu . 
Ik moved, ilthough of itself a distinct felon >, for the purpo c of ‘‘howufc j u < 
guilt) knowledge m the li«*t instincc” A is clnrgcd with ettmg hie 
house in order to obt un the insurance monej The f ict th it A h id previou i ^ 
lire to his house or that fire hid piev iously occurred tlicro is relev mt ‘A,* 
Gray IT AT 1102 L is cliuged with poisoning A her husband Diet _ 

/ b ul pn viouslj put poison in the food of the f muly is rekv mt JJ ' n 
IS I, J (M C ) 215 1/is A t den a Cme 5 leg Obs ',9, See d oJl \ Bunm { 
2C AIv 109 9 n V is indicted for shooting at P with intent to kill him 
tli it \ at n previous tunc, bid shot it P is lelev mt It i B 4 ~ , t 

is thirged with h iun„ wilfully s t t fnc to u lnv stack 1 ne f wt » * 

piev ions di) the rick w is seen to boon fin, uid D to be lie ir it, w n 


piev 

Ji v Dot gelt 2 C AK 100 


Declaration of intention, threats, etc A thro it 
„ut is in ^iner ik>uluu£sibli I ule Lot l fetter^ iiutl, 15 J How St. Ir J 
llin it - i«t~TCeeIv dilc under* the Hiir'iv exception or h in ndmis mu j # j 
dt i„n tlm» tv idi nicd is rilev mt. In Stands held ■* frutl, 11 -l} 0 )' V alt ,l 

1 5T5 1 177 TV** which w is n else of p irriude it was proved th it the ^ r j 

who hid Inin disinherited 1»> his father, did dicim tine iteii, and vow 1 w , 1 1 
turn s th it hi would tut his thro it and did sweir, if lie Ind ' s ", ,u|i^ 
run it thn»u„h him uid the bkt Mr Ilume ir„um„ for di find ml |T I 
eiKunisUnci \ inlmlver) runote imluneertuii lor as lotheiM m „ t 
th* dtfimUris dlt„t-d to hive Ihn ituicd his filhirsdi ith, it is the «P UU| » 
ill tuners wlio h ivt. wriUui iq>on the abject tint it is but nr) runoU I 
tint Hu hinj* Vh -cnlr in re pi) * Vnd wluro is it is m-uun’d t> ttu* I 
n ii | ■ t tire urn t mu j th it tin iwn„ tint i sin would cut a fattur - * t *ij 

but inmoh eireum titiu it is replied tli it tho liw amUliwjirs do V u e 

i iiii te j nuo’/oi/u rt damnum t-r jitrntiuit is a mot nn^mat ‘t u ^ t t 
(• * « irvutii t,uii« ) of th it p irti s mini 1 1 jHtnll> win ri the thn it* « tn I 
i f tlh« r s thrut ubith of it-s If is » Itumd and unn ituril u > til un) Ihil » j (Il 
U »1 uht l he who dur t vow it w uiUsl 1ml nn oo-t- ion to at* 1 * $ 

lukiuwl l^i k tint thm„hthi Ik. th diut t pn sumption )‘t K r * 1 1 > ■ t ' s 
fall l n luti u hr th »uji the -jii lei I IkhIi vow» I uid re**dvt’k ^ t 
iKetluth ini^hthn 2ns upr« wn!<s! put tin pn umption at *• 1 * t i 
I ir 1 it ‘-c II i , in re § ith k., n j, „ inn thre item to tnjurj t> t 
an l tli-it <r v uulir mjur> ifu-twirls lupjxus this furm h s 
| n»Ji i tbt !k »l i i‘m v nsluisth trit >r or in ti 0 itor 
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A son is accused of muidcring Ills f vther Ho has been heard todeolaio that S. 
“he hateil his f ither these six or s„v en > e irs Tins i, relev mt If v blaiMclil 
11 How St Tr 1397 A worn in nml her paramour ueie accused ot munleirag 
her husband She had been he ml to saj of her hush ind tint she lived a mo t 
unhappy hfe with hun, amUhe wished him dead, or if tint could not bo he 
wished herself de id” This is relevant It v Ogiliie, 19 How fe t 1 1 n' 

accused of munlenng J The fact th it before the muider H was heard to sa> 
of J “He deserves to have his thioit cut,” is relevant It v I&t mon, 1- How St 
Tr 841 J is indicted fertile murder of W The fact tint I sometime mel ons ™ 
that he intended to ‘1 15 for W if ho fioec next S iturd vy night is relev in Jim 
v Slate, Humph 148, Republican v Rob, 4 Dull Ho H .3 charged with he 

murder of j£ He Ins been heard to s.j of M ‘If hedon t do ft* ? 
agreed J will kill him” Thisisreleva.it /We v Iim 3 Wieol U has 41. 

A noinati was charged with the murder of her husbuid, she had pro trout <lj 
expres e.1 her hatred of him and -ml “« hul it do«e she would giv 1 to 

lnm "This is relev vnt R v Online, 19 Hon St Trnl 1273 Swts _found dead mi 
wclL It is piovedtlnt sometime previous T had s ud that ho wwi oil 1 
the well for two coppers” llus is relevant 0.1 the In 1 ofT for the 1 mmdvr 
of S M,s Spooners Case, 2 Ch md C. Tr 14 R is indicted for murdei of b 
Before the murder R was hcirvl to -av of S T will ''' ck J' o ' 1 , ou , t r of f 1 ; er 130 1 
will break her d inuied necL” This is rclcvuit State v Rcc . r, . 

In tins hist mentioned ci-etho Court observed rl.reats a,e "igmfic mt^ Out 
of the abundance of the heart the mouth *pe iketli Thrcits unc jt — 3 

to notlmig.but when the thingVil ire itened is d oni^niidis o t - 

threatelied/Then'the-f lct"5mmuueat~ljSomSThir 1 wtldo bf cin^bjttantid evt^ 
dencc tending to' inculpate the person threatening— I will , , 

necld—rhe-dislociteJ-neek of' the -iictmTof vu.tb mid vmlcnce, her beaten 
and bruised body, show tint wlut was threatened was done The question 
was it done by the prisoner who was thus threitened, or by threat is 

whose l,n. no tl.re.ts proceeded” The rer-on " 7 0 , f threats 

admissible is thus stated b> Gwier J in stoles v People, 53 N ' . received as 

to commit the crime for which a person is upon tn d, ure constai 5 tho 

evidence against him, as circumstance proper to be con-idem ,j le 

question whether ho Ins in fict committed the crime, for the roaso, tnat iio 
threats indicate an intention to do it, and the existence of this intent bon 
creates a prebvbility that ho Ins n. fict committed t So ‘Z^lornl 

AO -toltlon Wo, | v R Co « L Kd m 

accused about a fortnight befoie, “the child 13 no good , he S 

children’s food ’ was admitted 

Time of threats In Redd v Stale 68 Ala 492 (j^O) ^ tr uninal ict 

The length of time elapsing between the making of the threat importance 

m^determimng thewefght't^he'oireordcdto’it'^^^^^^^^gJf^-I^pj^ 1 ^ 

circling nice m connecting the accused \yith the . . lt i Ca a utterance 

rcason-for regarding it ia.hvving_bccu.ajn«rocarrie^_tti9igh es» 
or idle bravado, or ebullition oftemporarj pas-.on Tho hired o time w> 
impair its 'probative force, but would not render its J"a.lm.ssu>te ^ 

probativo force of the threit would Ik, ^„ie cau-c fo^ill wdl indicate 

' during tho whole tune intervening mm the bame cn i a nurt)0vQ 

i continued to exist, then it could be imputed to a malign l ® ^ccuho 
that may have been vacillating but at laM. became fixed and settled zee also 

, hgmo>c% 108 

Plans and Intentions as to wills, contracts, Deeds WJicro the is,3Uc- 
IS whether a will w is executed, or whether a jvdl was ravoGd or whrthcrrjl-. 

, “ wi ll war ma de m a cfrtamtdndr'or provision (ss where an Utcntion is it i.sue;, 

‘ 10 ' ' " 
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g g thp p lan or design or prior intention of the te stator is relevant to show 
* * the doing or not doing- of thiS~~aUeged aet7‘ts~any other" act” The-argument 

l*. “ because he planned to make a will~or-planned to revoke a will, or nlmnw 
to will property to A therefore he probably carried out his plan The reieiancf 
of such a plan is well established l Vtgmoie § 112, see also iMtwbahwt W) 
In Doe v Palmn 16 Q B D 747, Loul Campbell said ‘ Whether it in a wtU 
which is not m the handwriting of the testator an alteration appears, eyuence 
might be received of previous declarations by him that he intended to ui^po^ 
of the property in the manner in which it is disposed of by the will in i 
altered form If the draft of the will could be produced, corresponding w“ 
the will in its altered form, would it not be admissible evidence, and might not I 
jury infer from it that before the will was executed the draft anu 1. be 
had been compared and the mistake rectified ? Would not written or verbal inst 
tions from the testator to his solicitor to draw the will in the altered torm 
equally admissible? In what respect do such verbal instructions diner, tor 
purpose, from a contemporanous decl iration by the testator to another per on 
he hail determined m ms will to dispose of his property in the manner ca 1 
into effect by the will as altered ? It would not be creditable to the i 
such evidence w< re to be excluded, as a legal inference might be fai«v 1 
from it respecting priority of twoevents, that is to say, the making of theaitei 
and the execution of the will, and I am not aware of any principle, rule o » 
decided case or dictum against the admissibility of such evidence « 

demonstrate that the alteration is not an afterthought” In &«oaf» * 
Lcouauls L R IP D 154, Mcllidi L J said Iho declarations of the to f 
as to what he intended to put in his will, made either contemporaneous!) ^ 
prior to the execution of his will, are obviouslj evidence which corrohora ^ 
other testimony as to what is contained in the will, because it 
probable that the testator has than that he has not made a particular dew 3 ^ 
particular bequest when he has told a person previously that he intended ^ 
it m is much as it shows that he had in its mind to make such a wrn j 
time he made that declaration See also Keen v Keen L R 3 P A V » 
v Dench , L R 2 P D CO (64), Gould v Laics, L R G P D 1 

Contemporaneous Conduct This would include the pleadings of p 1 j, 
their behaviour as such, and their demeanour as witness Donough tr i i 

Falsehood, fraud, fabrication and suppression of evidence, etc * ^ 
always been understood — the inference, indeed is one of the simplest in 
experience— that a party s falsehood or otlier fraud in the perpctrai 
present ition of his cause, his fabric ition oi suppression of evidence l>> 
or spoliation and all similar conduct, is rccciv ible against him as an tn 
of lus consciousness that his case ia a weak or unfounded on* anu *» . a[) j 
con sciolism s^ niny be inferred the fict itself of theciuses lack ot tru 
merit H igmoie i) 278 vide ill u&trition (e) It v Patch, Wills Cir kv l "j,argH 
Palmer Cockle Cas L\ >6 In the 1 ist case hold Campbell C J m u| ^ ^ 
ta tho jur> said Ihtn gentlemen it is impossible that you shoulil **5 
atti niton to the conduct of the prisoner nt the bir and there are sonic 1 
of his conduct which jou will say whether they belong to what might no * (!1 , I 
from tin mnoc nt or u guilty min He w is e i e ir to hue the boil) r lr 
down in tho co ill n lhen with 

i vidinct from whicli you mi) infer that he did get possession of the heti b t 
tint hi nli-lriUwl it and concealed it lhen gentlemen you must n ^ 
hn conduct m trying to hrilic the po-t Ik>) to overturn iho carriage in wn | ^ 
lir was liein^, conveyed, to lie nuilyscd in I ondon, and from which i c , 

might lie obtained of his guilt. Again you find him tinipering with tii 
misUr mid procuring from tho postmt ter the opining of a mf it* 

lay lor who laid Iks n examining tho conlonts of a jir, to Mr hiuu _ u baf’ 
attorney employed on the put of Mr ‘stevins. And then, gentlemen )° j 
taminring with the coroner and trying to induce him to procure a vimK # j. t 
the coroners jury which woul l amount to an acquittal fco « l n ”; u „ e 
HVia or pro<lutis fd-c evidence may by so doing give rise to agtntm 1 II, 

Hun again t the truth of the case Gtnsh Ch under v huar Chin lot, J 
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4 ? J 3tt, *>e also Step Dhj Ei bt 7 tttm (e), Anneslcu v Eirl of S* 
Ingksea, 17 How fct Tr 1317 

In Moriarly v R Co, L R 5 Q. B 319, Cocklmn C / su.l “lho conduct 
or i party to the cause may be of the highest importance in determining whether 
the cau'.o of action m which he is plaintift, or the ground of defence if he is 
defendant, is honest and justy — just as it is evidence against a prisoner that he 
has sud one thing at one tune and another at another as showing that recourse 
to nl&ehoods leads fairly to an inference of guilt Am thing from which such 
an inference can he drawn is cogent and important evidence with a \iew to tho 
issue So, if you can show that a plaintiff has been suborning false testimony 
and has endeavoured to have recourse to perjury it is strong eudence tint he 
fcnew perfect!) well his cause was an unrighteous one Ido not si\ that it is 
conclusive, I fully agrie that it should Ik put to tlu> jury with tho mtim it ton tint 
it does not always follow, because a man, not sure he shall lie ible 
to succeed by righteous means has recourse to mo ms of i ddft rent character that 
tint which ho desires, namely, the gaming of the victory isnothisdue or tint 
he has not good ground for believing that justice cntitli s him to it but it is 
^ways evidence ” In It v Casho (hchbornc Case), Corhbum C J m hischirge 
to the jury said “These falsehoods fof the defendant] however must not operatt 
Unduly to the piejudico of tho defendant beyond tins that falsehood is a b id„c 
ot triuj and a cise which is sought to he supported by means of deception m iv 
Inina facie, until the contrary lie shown, be taken to be n bad and dishonest 
if and further tho recourse to fraud and filsohood neccssird) engender" 
distrust Similarly Plntlimoi e J in It \ Waft 20 Cov Cr E>53 «auT I lie 
I rmcipic is m fact well established It is thi<* th it the conduct in tho 

‘ligation of a party to it if it is such as to lead to the rea c onable inference th it 
no disbelieves his own case, nmv be proved and used as evidence i„iimst him ” 
an) b ° n ^ &0 f'^ncation or manufacture of evidence, by forger) bribery 
jwornatton or the like raises i presumption of fahity of tlie case Annrslci/ v 

''"‘Co., 17 How St Tr 1217 VouJcsv \oung 13 Vex Jr 110, Earcoi Stafloids 
WJJ gow _fet Tr 1161, It v Watt, 10 Co* Cr 8)2, Loecyv M,LR 
iiml r ^ I’ 1 last mentioned ca^c Jcsscl 1 1 It said No in in 

knrt 3 lc *j l 101,8 entries and commits forgeries except to conceal tint which ho 
I , s0ll 8ht to be conccaleel for his own creelit, and therefore no one can 
oiibt for a moment that Sir It llati cu was perfectly well aware that ho was 
committing these frauds” 

In crinun li cases also destruction, concealment or fihncation of evidenco 
. presumption against tho accused Lord Mclulle s Trial, 20 How St 

., r Y i A is accused of the murder b> B by poison The fact that A had 


.i j j io nu.uauu mu' iimruer ity any jioi"uu i in- rici* uru hum 

o body of B interred with gre it Insto is relevant on the question of A’s j.uilt 
) JJannalt Will's Cir I v lbt> A is accused of shooting B with a pistol 
r t« # 19 found beside B in such a jmsition that »t would appear thitit is a 

ii ot ^niculc But it is proved tint it is A f 8 pistol and that Ajunced it there 


jjut ii is proven uni it is s jnsioi aim uni tv juaceu 

us raises a presumption of Vs guilt It v Qrreti, 7 How ^t Ir IV) 

Where tho fraudulent net — bribery, mtmiidatiun 


« ^raud by agents II m-n mu iiiiuuuiriik uct — nrniery, iiiiiihimuimu 
pomtion, or the like— h is liecn personally committed h) an agent or othi r third 


E7». not b> the party -opponent himself, it is obvious tint the act mu**t 
orl home to tho part) s conmvauco or sanction ixpn "8 or implied m 

thu»«^ Ue< 11 as mdic ituig an) con-s-iou in «-sj on his part of a weak caui*e In 


connecting it with the pirtv, it is to be noted on the one hand tbit no 
L° j «Y‘' u Y l theory of agency will buthec to charge him, for it is not a quo turn 
j “tutht), but of actuil inonl conmvUnci On the other hind no le a 

ioum mi ri technical d< lie t ncios of proof U allowed to cxomraie him due 
JgaruiotlK common probabilities of exjieruuce should l>e pud horoxmmdi 
- “ " l ‘ m s has l>oen feultormtl by 11 a clerk m tin def» ndanl a lank, it is idh 
j. * ir K llc th it such a clirk has no implied authority to LunjKr with witnc_« and 
n tore that some converNUton or Utter of tin dehn'Lant expret ly aulhormiit, 
mubt Ik proved \\ hv -hould 1) me»!dh in such fashion exc< pi uj>on 
< i *jmt br on!* r from th* d» f« n*l mt ? ” — 1 1 • jtnure $ 2n> In Thf Qiut i * 
ofV J I* ><J ” IMk4/, C J in unswmng the quretion whether the ofir 
bniK, to ix perton not callnl as a witm by one employed as an nt to 
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S, 8. procure evidence, is admissible, said “This is a lawful employment necesary 
m many ca^ea ami, being a lawful employment, it is to be presumed 
until the contrary be shown, tint the employer means and intends that his 
agent shall execute it by lawful means The prosecutor nny up to the 

aery moment when the proof is offered, be wholly ignorant of the wicked act of 
his agent, it is no less con intent that haung been informed of it, he may 
have rejected it with indignation and have repudiated the proferred testimony 
ami withholden the witness from the Court and if he be absent from the tnal, 
which frequently happens, it may be impossible to prove his ignorance in the 
one case or the propriety of his conduct in the other [Nevertheless I am 
bv no means prepared to say that in no case and under no circumstances 
appearing at a trial it might not be fit and proper for a Judge to allow proof ot 
this nature to be submitted ” 

Subsequent conduct Subsequent conduct of a party or his agent 1 = 
relevant To this class belong sudden change of life or circumstances, silence 
when accused false or evasive statements made by the accused, suppression or 
eloign men t of evidence forgery of exculpatory evidence evasion of justice uy 
flight or otherwise tampering with officers of justice, and fear, indicated either 
by passive deportment or a desire for secrecy Best Ed § 452, Vide illnsti aho«* 
(e) and (i) 

Demeanour when charged, of accused. One of the common and c«tabh hej| 
uses of the mode of reasoning here involved is the inference from guilty con 
to the commission of the guilty deed No one doubts that the state or m n 
which we call guilty consciousness is perhaps the strongest evidence thjii 
person is the guilty doer, nothing but an hallucination or a most ex tra-o ruin / 
mistake will otherwise explain its presence Wnjmoie§273 So ‘any indict 
of a consciousness of guilt by a person suspected of or charged with crime* 
who may after such indications be suspected or charged, are admissible evw 
against him The number of such indications it is impossible to limit, nor 
their nature or character be defined Presumptions or inferences may oe 
often are founded on circumstances which, of themselves mdepemi lent 1 o 
accusation, would not be ground of crimination'’ Me Ado/yv Stale u- 
151, 159 In Johnson v State, 17 Ala G18, 624, Parsons J said ‘ »»e can. 
say that facts such as silence which indicated unusual seriousness at 
moment are inadmissible as evidence tending in some degreo to snow 
prisoner s gmltv knowledge of the condition of his wife, or to show ms , 
itself Doubtless such a circumstance by itself should weigh but uttie in ^ 
should be received with great caution but we cannot say that it W\s ^ 

inadmissible A flight is universally admitted as evidence of fear, anti e 

evidence of a known cause of dread or apprehension , we arm e thus'at the in j 8 

of crime But it 13 sufficient perhaps for all practical purposes to res 
flight as immediate evidence of crime, because it betrays conscious gun ^ 
this instance, then we take the flight a thing of itself harmless anu inn 
as evidence of conscious guilt a necesary consequence of the crime ltsPl ’/ ^ 
the conscious guilt of which the flight was evidence, is proof, m its tuni ]oncC of 
crimt In this instance therefore, it is certain that the law admits ev« f 
the party’s conduct merely to prove his conscious guilt, which is proof oi ^ 
«ow tins conscious guilt is merely internal but the law allows that ^ of 
which consists of outward signs Is a flight the only outward ^ 

conscious „ullt * <o fir from it any indications of it, arising from the co ^ 
d«.m« incur, or expressions of the party, are legal evidence against nun ^ 
lnv can never limit the number or kind of such indications’ In Voorev *- » 
- Oh St 592, Caldicctt J ‘ from our knowledge of the human niim r. 

Us workings, we expect with almo t po itivo certainty, that when it is * . ^ 
npoitory of so dreadful a «ecr<t it will affect the conduct mul say mg 8 ^ 

i*ir-on hi nu the mind naturally looks to these with the mo fi t anxious « ^ 
urn wuul 1 require for its sati«f iction if such a thing vrerepo*® ible a co i 
transcript of the ptrt-ons conduct and flyings Sometimes a P c ?~Lv«* 
UuiU*d as the author of the crime by showing an unusual anxiety to 4,1 ^ 
the perpetrator at other times the discovery is led by tho jierson bUO**®® 



flight rnoM justice 


much in.litkn.nu* In wmo m-tuntc. tho oh orvmon lint the S 8 

lo know loo ninth llioiit »H« innMition Ira, U 10 tin. .llscoy O , nt other Inn » 
tl.om.imr> is *urto.l b> his ii|.[niirin„ lo Lnm loo littl. ll«“* » c™'™ 

■ids th it in thom-vK. s show no .li-po mon to .lo nii-tliuf lmt it ls 1 , ," 1PV 
arc llnnitunh IxvUliv lb. \ toml to th. toiicln-inn III it ho> nr. J. “*. * 

minil con-cious of uuilt, th it tin > tin provable Ii-:uiii-t the *ttt i „ 

m them', lies nothtni; ext. pt -is 'bowing tin 'tit. of the tniinl of th. ptrtj 

bo tho conilllLt or <h in. mourof up. r-on , I. ir„. .1 or on dlu'ion » k ui*£ 
to the chin,. IS Inst... ii.b J.II . 1. .... vnl. net yon bm I. t ^ 


to tin. ch irgi fnHjut utlj kimii in Vinun n - n Co\ 

A V 1\i It v IhrlctU 7 C. A P S32 U v }Mlonj 1 \ Q B I> 1 

Cr C PA Smi.li nee of a Afuiihnt on a fonmr ou i-»n i- 
prove guilt) knowledge. /•* \ TatUrjutll , - I-/ uli Gsl how 


Demeanour dunng trial. Hu dumnnourof m uui-od 1 ,P‘ r ™ [u°\er 
during tn il h loo olu«i\c to Iw ju-tifi ibl) ton l T V n -,v l} u t the huh d’s 

oflnfrfuill) con-ctou Punh, ^ People HO 111 >0 Bui ' iht un-'j 

th mrinour n mlmi iblt uhtn on the wit m tnnd s 

Rider \ People, 110 111 ll 


Flight, etc I ll„l.t Iron. JU'UC. m.1 Its .... ilogoii' coinlnrh Inu d» tv. 
Ihxh decimal mdieahu of v consrioumu of guilt. I*' /, K * 

Cr >8 Its Gobonlhan, 9 A 52$ (V»$) Ga.ojaram i v /> ro , 

515 Tho wicked flee tvm vvhut no in in pur mill, but (. «i«ther 

la a lion Jl tgmorc 27G In primitive turns the u.eu »d . found 

mnoant or guilt) -uHcnal forfeiture and i elic it r° r ‘ llt R /annus oin 
not guilt), jet he -hull forfeit hi* goods bj tlu ll>uig quin f f 
jwhaam fwjtt, nnd tlie liw Mill not admit nn> proof n„un it j 1 
It is UKl(> miner dl> concealesl tint tho fact of an accused * 
from cu todj , rei Unco to nrrt't, concealment, ipuinption ^ 0 f miilt uid 
and related conduct, arc odnu>t iblo ns evidence of con cl ° ll TT a if t/ 21G, 

thus of guilt it elf Winmorc § 27G In OosMlj ^;fJi^|thcy nnho 
Fyre L C J said Tho pro ccuUon sa> - uid lhe> -<i> ^ J^hcr ongimllv 
out tint the conduct of the nn^oiur has been tint he I et0 himself 

withdrawn himself from ]u-tico or tint lie has Uhen pim w i MC h 

from justice if ter he h is been apprehemlesl th it f 'Jthco be no other 

do it leist infer a consciousness of a very gre it guilt, pnrrn horitimr and 
reason aoH^ned for the conduct of tho pirtj, very twjch c v „i cncc 0 f 
supporting the charge” So a flight is uimcrs dly admitted i Ion ^ 
the guilt of the accused though not conclusive Johnson v Mate, v 
(024) But when it is shown tint the toea<«d miy |mo run w i g t to f ^ 0 “ h |g 
consequence of being charged with an oflenco dijferent f^ Lai hull 

ho was bung tnc«l no itrect should be gnen to his ninning .X.-, ^^5 

QuccnFmprZss,2 C W N 81 In 7? v Dannall, S R BjP ( L817) 

Ibbot J said “A person however conscious of innocence, might consult 

to Stand a trial, but mi 0 lit, although innocent, think it noce •. 7 Qnffen 
his safety by tight” But si tho case of Deacon Brod,e, Not Tr, R v Ln]]cn, 

° n °In l Ry & P 458 which was a case of trcspa^s runmng mvay 

from the premises when detected was admitted as .evulenco of not being thwUy 
permis JV e The reason of this presumption is thus stated by /'a jj J 
Mart v U S 161 U 8 G27, The lw siys that a man is to be juiige y 

' h>^ consciousness of the right or wrong of what he ^ wuntn andS 

he flees from justice because of tliat act if h° S 0 ®. a t0 , , „ t v. at IS J no t m 

living under an assumed name bcc.iuse of that act the law > consider it as 
harmony with what innocent men do, and juiow h»ea i^to wn-adw it -w 

it 


evidence of guilt beciu-e he is an eyewitness to me ^ Ifc 

how itdid transire, he is presumed to have a consciousness of th it act It 

is a principle of human nature— and every man is conscious of it, 1 
-that if he does an act which ho is conscious is wrong^ his conduct will be 
•dong a certain line He will pursue a certain course not m harmony with 
the conduct of a min who is conscious that he has done an act which is 
cent right, 'tud proper Hie truth is— and it is ‘au old scriptural ad igc— 
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S 8 the wicked flee when no nnn pui sue tb, but the righteous arc as bold ns a lion 
Men who au conscious of right have nothing to fear They do not ^hesitate to 
confront the jiirj of their countij, because tint jury will protect them ’ 

Explanation of flight, etc When n flight Ins been pioved as furnishing 
evidence of guilt it is competent for the accused to prove other causes vvnicn ra y 
have influenced him to flj, and leave the jury to decide whether Ins ilignt w 
c msed by a consciousness of guilt and apprehension of conviction or by s 
other causes is he m ly prove to have existed Kennedy v Com, 14 •* iusn ’ 

Kakkal v Queen Empress, 2 C W N 81 Evidence of fact that he had been 
advised to le ive, to avoid vengcnce by the deceased’s friends is. ‘uloweu. 
burn v U S, 3 Ind I G04 Post cards mailed by the accused shortly alter raj 
departuie were admitted to indicate non concealment of his wnereToou » 
thus to lebut the inference of guilt of a murder from his flight. Goforth v 1 
183 Ala 66 

Complained by prosecutor The prisoner was indicted for theft 
honestly icceivmg stolen propeity The prosecutor, while traveu g j . ^ 
to Cdcutta, discovered that his counei bag, containing his watcu, ca , 
sum of money had been stolen He reported his loss to a railway po 1 . 

U the first station at which the train stopped after he became aware o ^ 

the prisoner not then being present Evidence of this report is ne 

under s 8, illustration (k) Queen v Macdonald, 10 B L K- App a ^ 

Silence Silence on the part of the accused when charged With an o ^ ^ 
is relev ant to show Ins guilt, unless the charges are made ui 
judicial interrogation Lawson Pie Ev 628 “Wlnt ^aid to n « 0 mc 

face’ sml Lord Tenteiden in Fairbe v Denton, 3 C & ’ .t 0 1S found* 1 

decree called on to contradict, if he does not acquiesce m it \ But thi^ 

upon the maxim, qui tacit consentir e iidctur (silen ce gn ^ coiise^ t ^ n mtioa i a 
inference of assent m'n~safel’y _ ln: nlifde only w KeimtTmner < P term? 
equallj consistent with silence Wigmore § 1071 A is accused o * t Bat ti> c 
i poison to his wife with the intention of killing her A witness te , , t ^t 
wife had declared that A had attempted to poison her, in ms P re i * QalaiM 

A was standing near by but made no response This is lelevant u . onS wire 

9 Allen, 271 S is indicted for the murder of T Certain ob e • S 

made by his wife in the presence of others on the subject of enme g lUl rfu t , 

made no direct reply These statements are relevant ag unst to demcui^ 

0 C & P 332, see 4o Jt v J Mirny 15 Co^ 156 (158) of lt» 

and expression of the accused at or about the time of the co [flaunt * 
crime with which he is charged, are competent evidence against m doctrra 0 

State 49 Ala 381 But ‘there must be some limitation placed upon ^ trUl b 

th it silence when a charge is made amounts to evidence of aural s 
of the charge The limitation is, I think, this Silence 13 ica-Onabf 
idmi sion unless there are circumstances which render it V 1 ,i at j lC i\ouW 
probable th it a nnn would answer the charge made against him tnan 
not.” Bouen L J in If icdmann v Walpole, 2 Q.B 93 4, ody ^ 

Conduct as evidence of consciousness of innocence The lack ^ll) 

con-ciousnesS miy bo useful to show innocence of a crime An __ seC ni3 not ^ 
tomciou'nC'3 — in other word'-, this consciousness of innocence R « 1L nniu i ? 
h iv o been doubted by Courts as hiving in itself evidential value £ lt , on — d* 

<t in !m relevant. a difficulty arises in tho proof of it as ap 1 1 £- tl ^ n cil 


I io uu reiev nit, i uimcu ny V , he fuffn* 11 

lithe ult> tint tho conduct offered to evidence it is so likely to (JOi) 

I! « ,,/y nUr, (Inm s Trial. 7 HoW St. IT ^ '• 


irtdinii II igmorc 171 tide also Griens Trial, 
Ixirnord * Trial, 19 IIow St 833 


Failure to prosecute In general a delaj in instituting a pros ^j urv n 
unlit ition of i con-ciou nc s of thewcikness of ones cause. .~ c ircuc 15 ' 

complun sjKtililj of n ripe is universillj conceded to bo n uan b 
t uue uii't the worn ui m iking the eh irge II tgnioro § 28k ^ ^ rfj}U jJ 


Failuro to 
u uunllj 


iro to produce evidence The non production of evidence 
hive uan produced by an honest and therefore lean 



F EA R EXHIBITED BY THE ACCUSED 


permits the inference that its tenor la unfiuourrblo to the party ^ c m's? 1 1 iff S f 
morel 183, see nDo Cannmg's Trull, 19 Hon St Tnnl 312 . Bm ™ £ 

22 Hoiv St. Trial, 1140, Hand’s Trial 27 Hon ®t Trill 60o, Ih,c 
Chapman, 2 Being N C 222 , T,aa, Pceiaqc Casc 10 C1 i % IS nJV 

Va, Lions R. Co 12 Cox Cr 5S0 5f ./!'“**“ / % ^ ctrSiinli i 
In Blalch v Arefier, Cowp GO, Lord Mansfield C J s ml It certainly 

maxim that all eudcnce is to be weighed according to ^ r the other to 

m the power of one sale to hate produced and l ' 10 ,?,?"7o? it, J affi 
lnve contradicted.” Sinnlarlj ... B a Burdelt 1 B 4 .Aid 12 ^ Best J s-wt 
If the opposite parts hu m Us power to rebut ,t b ^nknce, md jot oners 
none, then wo line something like m admission that 1. ^ null 
The law does not impose impossibilities on P trt'es , t *>'P“ ' “rat 

who has the means of knowing who nn> be witnesses sh . 

Party’s failing to testify A party’s f nlmg to wpc tr w ten J p x 

strong motive to appear would be cuuuioe against him B ’ 

171 So refusal to testify himself 01 to call available witnesses ”\ h %°^r7ul 
w ir rants inference unf uourable to the respondent v . .^k W1S i case for 
XE.40G In Tvjloi v Williams, 2 B l Ad «°,( 8 j G) w «» 
malicious prosecution, and where the piosecutor faded t - y (<w 

cution, it w as held not inapt under the \cty peculiar circui 

to ruse an inference that his moti>o was a consciousness that he im no 
probable cause for instituting the prosecution 

■ - . t.> (nnii 1 Tad Rivm 


Destruction or non production of documents etc In A Jj* Jo*' bo 
70. Holt C J said if a man destroys v tlimg that is » 
evidence against himself, a small nnttcr w d s “PP>y J g e0 nko ‘ \ T j, umlcl 


™ , non v ... , — , „ r ». J CoolCS V UrlllCl 

v Holmes 1 Stn, 70, Armoruv Delaminc , , 1 Stru ,, destroyed 

IVesStr 231, HariwuU L C said “If deeds or writing. ™ ™ 

by a party who would take benefits thereof a Court 1 Smith 3 Burr 

s/iolmtoiis will go further than the Court of law See ' str011 „ ’pre-ump- 

1475 So where a document is not produced after proper nobce, o Clinics \ 

tion ,s raised against the party Hoc V Haney - f Burr -84 , bee 

Pew 94, 1 Camp 8 , Jaml, V Bi on 3 Sun A St, 600, OTC i But in T 

£S 63 h Eg° n s?oLted 


liny 2 Russ 63, 73, Urd Eldon, L 0 «jd counts of flung Abated 
spoliation, you will take it for grmted that the instances coing 

are what they have been alleged ^ bo , ° .™ !s nhvaj s to bo ftken 

i great length. ‘ So suppression of a deed aflcctm„ , title J jfcaii 21 Be iv 

most strongly against the persons keepnig itb ink “ <* a) Beay 210, 

wtq b L *i fh,! 

praa>umunter contra spohatoiem (All things are p 
spoliator) 


„ Conduct of the accused in attempting to stifle or 

The fact tint tho accused has attempted to or thw 4 “° IJital of hiun„ 

the crime w relevant to show tho guilt of the accused S p 
poisouclT It appears that S Brs tr.o.l jn every w “ P^ent ,ho Igdj of ,1 
from being cvhumed and examined 11ns ruses m m 

v MHUHo. stir 1402 S uptl.o 

B being suspected of murdering him, !£“ lf \he ifcrwna taken up the house 
b iscuicnt floor, objected strongly urgiung that if the «oor \ i 

Mould full down Tho officers of the law pc.=r»Wd ”"?„ tbo \ min o 
umhrne ith the floor A strong ...fercnco of R’s gudt aroas Stole V JMm wn. 
Burr Ev 4G2 C being suspected of the murder. > f », it s sou 1, it to com], mi 
her feet w ith certain foot-prints. C resists and has to pe ^ 

l>ut her feet m tracks. This ruse, a presumption of guilt in O blalc a 

Crnhj, 13 S A. II 205 . 


— 'V) -to aj tv HI ^ 

Fear eihrbited by the accused. The fact of fear exhdntol l,y tho .r.;.^ ( 
at>03 an inference against tho accusctk A being accused of the 
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jdiows-t-gtcatrcpugn nice to looking nt the ck ul body of B^ This h releimt 
R \ SteuarlTl 9-How bt Tr~l r )G , II v Ogihie, 19 How &L lr 128W- 


comes into a town with a horse mul unmediitely employs m auctioneer to l dj 
it While the >5 lie is going on T is oilmen ed to look excited mil ipprehenMie.auJ 
on receiving the pinch isc money Icues the place it once, and on subsequently 
meeting the auctioneer ende Hours to avoid him The conduct of T ru-es a 
piesumption of his guilt fijnct \ Slate, 3 Humph 383 

Possession by the accused, of the frint3 of crime Where the eudena 
ag unsfc the accused is circutn-t mti il in* its ch inctcr, the" possession by the accus 
of the fruits of the crime is lclcv uit is actrcuuist nice m the ch un of evidence no® 
which guilt may he inferred \hlson\ US, 1G2 US G13 Vis mulcted o 
the m urder of a woman JtVlu 11 arrested, property _ Jitlongmg^ tu^the-woiiufl, 
'(such as*7lrC 1 - : ?^ind'jc\veHery7> s ' found in his possession This r uses- an-iweren 
of guilt' Stale \ Mtllam 3 Ncv 109, Ina\ Queen, ItC 190 But a n- LOfl , 
explanation by the accused of ho, possession overthrows the presumption, 


easts the burden on the prosecution provided the expl mation is not mconsi n 
pioperty R \ Cioiclnast, I G A K 370, It v SmM 


w ith the identity of the .... . . 

2 C A K 206 , Queen v Eians, 2 Cox C C 270 Jlen 

Sudd en change-in. the_circu mstances of the accused Proof of ' 
change iiav mg t iken pi ice in the life mil circunisi mces of lliu accused s , „ 
to the crime is rcleient 7 Jelsrft \ State, 12 South Hep 273 Arid'®.-. 
found muidered anil robbed B a poor lclitive, immediately afterw a 
"TfTeiices to In (rand spend money r ltbe-a-nch“ _ inan 'ThfTTnay^r uso' 

7csr _ ii’(r~S"4d9 “Such-cvidence*mav^be~Coinpeteiit'^ i ”, 


-O^BXguilf "Bcsr~EiT~$i~£j3 ‘‘Suchrcvidcncc~may~b(T“fcompetent’'''W’j l fpr 

may be \ery slight, and in many cases, furnish not the least grou ^ 


charging a party 


The possession of a lirge sum of money, , t u 

accompany mg circumstances of guilt of an independent character aoc° 1 nir 
with eudence of entire destitution of money before the tune of tnc . 
may piobably be submitted to the jury ” Com v Montgomery, 11 Aiete 
I nconsistent a nd contradictQJX. accounts of circumstances 

Thefact that the ' accuseiPITis given false," hicon^istent'orcontnalctory ^ 

of the circunistinces of the crime or of Ins relition to the act, is rele> . e fritl 
Pre Ev G12 D w as suspected of h wing poisoned E It appears tin .j 

stated to h that E had died of a cold induced by wet feet to ^ ♦i^effoctsof 

ruptaied a blood vessel and to H and J that he had died from 

\cnereal complaint This l Uses an inference that D was guilty R * u 

Phil Tr 126 ^ 

Conduct regarding a document The nature of a document can be i* 9 ® (}, e 

nof-only by~ the- terms’ of-the-document but also to a cert un exten 
circumstances existing it the tune of its execution as well as by y! e ,y j{ 17 
of the parties since its execution Robert I Vatson v Moliesh Aaraw -•* ,y Jt. 
P C , see also Nulla v Ntstanni 13 B L R 416, Radha v Gridhari, - an jib 
243 According to English liw where the instrument is an olu on ’ j l9 of 
meaning is doubtful the acts of the author, which are only “ 
expressing intention more weighty than word*, may be given m e'* 1 '.® i Cl 
of its con traction Taij § 1204 , see also Att Gen v Bra wiox L>ou nC J 
A Fin 293 , Alt Gen v Drummond 1 Dur A Wir 153 In the li « cr the 
cise Lot d Chancellor Sugden said ‘Tell me, what you hive done 0 the 

deed, mil I will tell you what that deed means So m oidei to n or mn< |0 ' 1 

sum of an old chuity grant, the evidence of the eirly and conteiup tct 

applications of the funds of the cliirity itself by the origin 
under the deed, is certainly admissible Shore v Wilson, 9 Cd ** r bet- ^ 
Alt Gen v Sidney Sussex Colt 38 G J Ch Go7 Alt Gen \ Mayor oj ’ of 

to J ic & Z W 121 Where the question is whether one of a large n 
k iserf grinteil by a luullord at about the same tunc, under j 


circumstances anil on sunilir terms was intended to be perpetu* nt , n 
fids rellting to acts anil conduct of parties indicative of suclim 


rellting to acts nml conduct of parties indicative oi v* Ju^e 1 

are relevant facts only if they relite to a fairly Lirge number o ^ 
uiil not otherwise: Rarsingh Doyal v Ram Xarayan 30 C 883 ■* • p 

duct of the parties after the transaction of sile is important m 
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natrium whether the pait.es mtended ownership to pis, ii.depcmknth of S 
pajment of consider ition Bhagan\ -AUali xP fj n i ! \ J?,tmrhmn1 \ 
1911, see al->o Qhannt/a Singh v iVi/wi Singh, 7P R Lb97 ^ v > i t 

Bmam.es V R 1900 Rei In me of ambiguous grint subsequent coi, (luO 
i> admissible to interpret the grmt In, a Parmananda 9 7 B 103 , «> tbo 
Chert, vn Lai v Clmtkrikan, 19 W R 432 Conduct of pirt.ee and ^ eunoundu^ 
circumstanoes we rdevmt m order to raccrtun whether a deed winch UPI* •>« 
on the face of it to be a deed of mabsohiles de „ not ml fact x deed o 
inoitgage or condition d .* tt« ‘f^ZdaiBmi *£H ,1 

Wu^li D^G & J l aS,1 AW/1 V Hanihar, 9 C bOh When ^^.ne. , nag 
of a document lcgardmg ceitun tiansictions is not cle r .in 

parties 13 admissible in evidence to show in whit light they T t oip" 

the transactions Bwbi v SWopM A I E 1938 All di-3 . A L 1 SIS 

Explanation 1 Explan it, on 1 points out that incie 
tmguishcd from acts do not constitute conduct Conduct in tv be cqu vocal 

or insensible without St item cuts explanatory or elucnla ry , , t 

accompanying acts ire ,n fact part of the rev geeae jus it* mw “'’“‘V™ 
thenisclies They are often ilisoliitely necessary to sho ™ p r,i_> 
actor They liayc been styled verbal icts Batenian v hinlc/ ’ 

Ihde \ Palmer JBiC 857 , Ben, eon v Cartwright, 5 B & L 1 i “ 
admissibility of a stitemeut depends not merely on VMmmnymB 

but on the light it thioivs upon an act which is iLolfrclet ant 4 v , nation 

7 A A L 313 , Norton p 100 , 7? v IKi« 7 A & E 5.0 ih» 
points to a cite ill which a person whose conduct is in 1 , itcmcnts 

together actions and statements anil in such a case those ‘ c j 01 „ , 

in ty be proved as a whole For instance t ' ^VsT-Td mt?uul 

street 111 a wounded condition, mil c tiling ont the name o t ], 

the circumstances under which the injuries were 

injured person siys and what he docs may he taken together and pro ^ M 
whole But the case would be very dificrent if some pa«scrs-hy «“PP“ j 1 ™ 
and suggested somo name or tsLed some questions njga S t hl>t 

If a jiersou were found making such statements without any , n "‘ 

being 1 iskcd then lus Statements might be regirded ,s t 1™‘ o£ ,UC 0 ‘ r 

But where the statement is mute ineiclj in response . 9 | MJ( , ] jUt 

bugge^tion, it Miowb i ^tite of things mtiwluccd, not by Ouecn rnwrc'* 

by interposition of something else” Per Pelheram C J »l “ / mjar 
% IWldia 7 A 885 395, 39G The Imli.n 1 ' “£S» nude, iionto 

thoso statements ulmissible and those only wine i omission to 

of acts done or refu-ul to he done so tint the nil toclf or J ,j,e 

let teqiuresa special a .gnitic,u,ce > is ln« for ” f , ftpiln Ih,a,,m, 

‘ s ,v ea 111 tta «ts G un,lei tr l l1 rr I,e i n TT n > 1 ) A «tatouuit imuL 
B 12 (17), see soli, t fra Haem 11 B II C ^ lhe ^hbery 

by, the .Wised immednUly dial 1” of lho robbery w is 

717 °'Vl& w V o2r U e™,t,r,:t V qne turn is not open m the 

. 5r&.- fa dt-^ Sf £S SfiS jswa 

tint act m\y well lx i\»Ienct if it n Hect „ 1 . momjum lho 

»r„hte Man,,! k.k LI U, ', ll " 1 '± ^.Uml iZurllf, t.k 

'^ruvr^ 

4 LA l*'k-e > XZuffil biv or » K. 2% 

f.r\s S ,V"ui ? , 

Queen h tnjtre s \ u< i, UB J oO (1 B) ^ nt m hy 4 lKPH,n 
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tho circumstance', under winch he executes a document a considerable time after 
the execution c innot be ulmittul to piovc the facts stated by him A atawnma 
v Billa Kcsa, 2“» M L J G37 

Complaint Ulu'triiiona (j) and (k) nuke stitement* of a person again t 
whom an offence his bum committed, idea in t But a mere statement h not 
relev mt Statement m the **h ipp of compl unt is only relev uit These llluv 
tritions ire ox implis of conduct of i pirt> illigmg that an offence has been 
committed lgunst him or her, mid of his or her stitunuits, ictompanyjng such 
conduct A ort Ft 107 A distinction is to be marked licit between a bare 
stitement of fict of rape and lobbcry, and a compl unt The litter evidences 
conduct, the forma has no •'uch tendency I litre may be sometimes 
l difficult} in eliscrimin ltmg between i stitement uni a complaint B 13 
conccn ilile tbit the e^sentnl difference between the two is that the l»w 
is made with a new to udtess or pun i shin cut, and must be maiie 
to some one in authority —the police, for instance, or a parent, or some otnir 
person to whom the compl un uit w is justly entitled to look for assistance an 
protection 1 he distinction is of importance , beciU'e while i complaint is ai«a) 

relev ant, a statement not amounting to i compl unt will only be relevant unu 
the particular circumstances eg, if it amounts to a dying declar ition, or can 
used as a corroboi itive cm deuce Not ton Eo 114 


complaint in cases ot rape, criminal assault, etc mu-u w . 
example of admissibility of compl unt m a ease of ripe as evidence °* c0nl ^ 
The rule is a striking exception to the general principle that statem ■ 
made behind the back of a party are admissible m evidence again t , 
Poiccll Ei 77 The origin of the rule is doubtful It iu either uer , 
from tho ancient law that a lavished worn in should ruse a f U ? n the 
crj” is soon as she could ifter the offence was committed or el e lr ®r t(irs 
ancient practice, before the law of evidence was settled, by which all pro ec ^ 
were allowed to 0 ive details of compl lints in regard to any offence ^ 
When i woman charges a man with i rape, and testifies to the details on ue 
accused denies the act itself its very commission thus coming mto 
the circumstance that at tho tune of the alleged ripe the woman saul 11 {tul 
about it to any body constitutes m effect a ‘•elf contradiction or incon ^ 
statement It was entirely natural, after becoming t he ^ ytctnn of 
again st h er yu ll -that , .she should Have spbken"bufc'*“ Tliat she uiu not, 111 ,i., n j» 
weiTmb^utia if nothing Hacl happeneil-was-m^cffect an asseition tint n j 
violent has been done Thus, the f uluie of the woman, it the time of 
rape to make any complaint could be offered in evidence as a virtual^ “eli ^ t | lb 


rape to make any complaint could be offered m evidence — - • 
diction discrediting her present testimony As a pcculi irity therefore 
kind of evidence, it is only just that the piosccution should ho allow ei $ ^ 

stall this n itural vs-umption by showing tint the womui was not sllu J ne ga 
tint complaint w is in fact made Ibis apparently megular proce » o .° )n 
tivmg evidence not jet foimallj introduced bj the opponent is regulai en ,f 
reilitj becuise the impression upon the tribunal would otheiwise be tner ie 
the opponent had really offeied evidence of the womans silence 
§ 11J3 , see also Stale v DeJJ olf 8 Conn 99 , Bacao v People, 41 JN ^ 
blale v Neal Utah l r >l bo in cases of rape indecent a -ault ami . , 

offences upon females (but not in civil cists) the fict that the prosecutrix ^ 

•age, of the m itters charged against the P iU 


compl unt shoitly after the outrage, or me ui uwrs uu uguu •— *j ellC eu 

together with the p irticul ir-> of the complaint, aie admissible as evi 
chief for the prosecution not to prove the truth of the m ittcis «tatw , 
evidence of the consistency of the conduct of the piO'-icutux with the c t° J ^ 0 { 
by her m the witne box and is being inconsistent with her con-eiit to 
which she compl uns 7* v Lilly nan, (lb90) 2 Q B 16o R V Osborne ; v -y 
IK B 5'>1 , hoscoe Cr Et 27, Phip Ei 9!) , Lealy v Culling ttotUhS ^ 
CO J P 777 R v Lot eU, 129 L T GS8 If the nped girl went to her M" 1 ^ 
strug lit ifttr the occurrence md complained on her own initi itive, then- 3 jt |, 
doubt tli it her conduct would have a direct bearing upon and coiniectioi ^ 
thu occurrence itself Lmpetor v Phayama A I le 1920 Pit* 

C is. 1013 see nl&o Soosalal v Einpetot, b2 Ind C is 142 
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Whether details of complaints are admissible °WJJ U y }] 1G after * 

woman’s statement could not bo received R v 2 bUL ^4-, r , o, W 

2 Moo & Rob 212, R v :%*>»», 9 C & P 420, R v Alexander, 2 Craw & D 
126, R v Osborne 1 Cer A M 622, Rv Nicholas, 2 C Rv 

fluff > p .c f two jr? v IPbod 14 Cox 46 In R v WalUi \twi 

kjre, ~ D (V J? orJ, Jt. v p nr i P ti excluded the statement, 

supra) which was decided in loon, larw u, excumeu i. , 

but sud “The sense of the tiling ceitiinly is that ‘ W,'" 0 ™ 

in the first instance knou the nature of the complamt mule by the 
prosecutrix, and all that she then sud. Rut I° r reigns . i 

understand, the usage has obtained tint the prosecutrix s c j: ,, 

enquire generally whether a complaint w is mule by the pr * hofore the 

prisoner's conduct towards her, lea\ mg the prisoners counsel t g 

jury the particulars of that complaint b> cioss cx unmation | 0 f 

Eo Notc V , Reg v Erne 2 F A F 570 to/v II oorf, U Cox 46 A senes or 

luhngs beginning with J? v Ltlbpmn, (1890) - Q B 167, Tn P that else at if 177 
practice and declared the whole statement admissible In that else aj p ft 
Ihwhas J observed “After a very careful consideration we Jv«e ™ed at the 
conclusion that wo aro not bound by any authority to suppor itoifand trood 

limiting evidence to the fact of complaint which was m ide, an , oun( i 

sense arc against our doing so The evidence is admissible only upon 
that it was a complaint of that which is charged against the P > j g 
legitimately used only for the purpose of cn ibliug the l l > r y 1 JL timony on o lth 
whether the conduct of the woman in- consistent w»i thhertest.i maw . 7 on ouu 
gi\en in the witness box negatmn 0 her consent, and a tt j, ev would 

complained of weie agunst her will ind in accord nice with - 

expect in a truthful woman under the c.rcumstinccs byher .J^ct ’w is 

md they only, are the persons to be satisfied whether the '^ouifmid verbal 
consistent or not Without proof of her condition, l rn n«ideratton of tint 
expression^, all of which are of vital importance in J- , t to be 

qui>tion, how is it possible for them satisfactorily to 6ete report to tho 

left to tho witness to whom the statement is made to deter P 

jury whether what the woman said unountal tea real tlicm 

bound to accept the witness’s interpretation of her woids is sm '“'“T * cr 
without hiving the whole statement before them, and w itho ff csscntiil to 

require it to be disclosed to them, oxen though of Uw 

cnablo them to form a relublo opinion? ,,,rv in draw important 

complunt to such questions uid answers is to ash t j y , U1 t j, 0 
inferences from imperfect material'., perfect mitcriils i tunucccb . in ly 

cogm/ancc of the witness in the box In ourop.mon fl£ 

to bo left to specul itton or surmise In the result J K ^, f ir ls lt 
whole btatemeut of i woman containing her lUcged L conipl m -I M h ^ of ^ 
rdates to the ch ugc igainst the accused, be sub nitteiUo Ao j ry i I 
c^ofor the prosecution” See ilso R v/u^/c, 13 Ooxyr u , j 

0 Cox Cr 412 R v Osborne (1805) I K. B wl ’.^S ^ Cr Anp ilS 
(1J03) P 301, Hubic s Case, 3 Cr App 262 Grahams Case, 4 > Cr Api * 
CW,cS Oiw, 10 Cr App 141*= 1914 A C la, JL v " 

It appears from illustritious (j ) uid (/) that the Indim I S , ^ ^ jjj 

C fixt to tho sound reasoning < W f} unite th d S.o“n tho \> irl. 

m4 Drama ell J in Reg v II ooil, 11 Cox 46 So mulct . J i, u {,an Cv>!e, 
^-cularsof i complunt ire nl>o ulims tblc in eyiluiec btuk Jj phnguma, 
h.>3 see dso Soo^alal \ Emperor, 8*2 Ind Co* 11- , i^mpaorw j 
Silud Cis 1013=»1926 P "iS , , . . « Ml 

Time for making the complaint Tim rule j-J and n cnablo 

mailc it tho t irlie t re ison iblo op|»ortunit\ But wh it s the ^ 

7'uT'fcr C \ 0 "Tl U 'u tS«“ ( wt (IOUsSp «l,»hKh»w« 

™ of 1LLV. dewmn Vi.h . boj ll .0 bo> » “ r 

III nml, , 11 , , Oisr 1 ( r App 218, conipl mil ■> ''l 0 '"’ , fu , 

r/.nil,« a a..f 10 Cr Vpp lll-ll'lll) A. C r. ii Ill'll 

^NiultupoinbuK, hoj, tlfo boj’s I'linuhcjtioii of tbo ..illiin a I'M 
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S 8 minutes wa» lield inadmissible, on the ground tint ‘complaint is only admis ible 
to negative assent* In the ca&e of the rape of an innocent girl of tendtr age 
the evidence of the ravished girl is of great value and wheie she makes a *tate- 
ment by way of disclosure immediately after the occasion, it is a strong piece of 
evidence corroborating her credibility and proving the consistence of her condu t 
md also negativing consent on her pirt Soosalal Bama v Empeior, S’ Ina. 
Cas 142 

Complaint in answer to question v J]hujjQjiipluut mu^Lbo^v oluateerod juvl 
not m answer to questions It \ Met up 19 Co\ C~C 442 In King v Osborne, 

(lDOopl K B 5*51, the prisoner was indicted for an indecent assault on a girt 

under the age of thirteen years, v\hose consult to the act was therefore immaterial 
At the tn il ev idence was admitted of the answer given by the girl to a que tion 
put bj another child, in the absence of the prisonei, as to why the girl had no 
w aited for the other child at the prisoners hou=e Held, that the girls rf P ‘ 
was a complunt of the prisoners conduct to her In that case 
reading the judgment of the Court consisting of five Judges observed * 

first point, the ease of Reg v Men if (supra) was quoted In that cast a quo 
had been put to a girl of nine yeir& old by her mother in a ca e of mdea . 
tss ralt, md thelearned Jud*,e mled that is the pioposed evidence was a statun 
made in answer to a question, it was a conversation and not a complaint, * ul( . 
declined to allow it to be given m evidence It does not appear, however, i 
the report wh it the question was that vv is put to the girl It appears to u9 ^ 
the ineie fact that the statement is made m answer to a question m such c i ^ 
not of itself sufhetent to mike it in ulmissibk. as a complunt Qucwa 
a suggestive or leading character will indeed have the effect, and will ici ^ 
in idmissible but a question such vs this, put by the mother or other r 
‘what is the matter’ or ‘why are you crying will no do so fbesesron , 
questions which a person m charge will be likely to put, on the other 
if she were as] ed. Did so and so* (naming the prisoner) ‘ass uil you * 
tins and that to you’ then the icsult would be different, and the swi ^ 

ought to be rejected In each case the decision on the charicter of theq w 

put, \s vvcll as other circumstances such as the relationship of thequfti r 
the complainant must be left to the discretion of the presiding Judge . l0 

cnmstances indicate that but for the questioning there prob ibly would hav jy 
no voluntary complaint the answer is m idmissible If the question 
anticipates i statement which the complain mt w is about to m vke it is not re ^ 

inadmissible by the fact that the questioner happened to spe vk nr't ~ ' fl ul ) 

Soosalal\ Empetot 82 Ind Ca« 142 Pressure by a proper person (e g » 
to st ito the cause of visible mental dislui banco does not invalid ite the 
R v Rot coll 12 Cr A. E 166 

Complaints in other cases The rule as to admissibility of such 
is cqinlly uppliciklc to cases where the offence charged is with in J, iV>*sl> 

R v Camcllcn (1922) 2 Iv. B 122 = 911 J Iv B 671=16 Cr A B j”-* 
T P 133 In admitting this kind of evidence Lord Ifen arl GJ > n 
observed It is quite true if one looks at the historical origin of the P rc ~ t . 01) ^t 
tbit there ire re (sons why complunt? of this charicter might well be ^ n P j0 
idmissible only when mult by fcmile But m view of the dor ^ 
Itlbjman's CW (/? v hlltjman (1S9G]2Q.B 167, where ino u ® jjigm.) 
qui-tion of consent was mitcriil and in the ci-c of Rex v O'-borit p t j a « 
1 K B 331] where no question of consent arose it docs not appt tr , JJfl 
Court that, it the present diy the que tion of ad mi sibility of *- ucl1 ^ JL h 
Uil dejH lid on those histone il ^rounds uj>on which in the fir t in wn j B 
i vide nec in the c i-c of compl tints by fun ilea m ly have bean ildmd 
iirLun othir n c such is Realty \ Citlltugit oil/t (GO J P 710) rlH -> 

w« re m idc whieh apjH ir to limit the idim*»ibility of such toniplmits j 
uf miii d offences upon woirn n ind girl* 1 but when ono looks at the „ mnl 
I ho c i-i-cs »t is apninut that the uititlnsis winch tlio Jud„clnd i ^ 
wiu> not an imtitlufM iKtnct n cn«s m whieh i complaint of this niU, 
made by a ftimh and cws where acomjdunt of this n Uuro was ma ’j ^ 
in itc per-on but the intitlie is h lx tween whit m »> be broulJ) de-cn 
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1,XPL YNAIION 2 

axud offences on the one h uni .ml non sexu d ollences o : a a h B “‘ S 
-ection 8 of the Evidence Act is vcr> wide, t mA x complunt ol ai > 

•ulmi "ible Vide tllusbatton (k) . s i «, filler Ptilc J 

T „ /? , ft n A P V » which w is i cast ot nnn -nugoicr y c 

allowed the -utement ot the dc’ce tstxl m uh to . p 1 ^ ;r | 1 ^ "'“"hirhihiiionV 
tlic accident, to Ik. given iu evidence, « lying that it " l ” 7 , t j, lt 1 , U 1 

tlitt, m the ciRunist nice-', could ho id.U.ud to -how ” \o the ou 
knocked the dece i-cd down” fioscoc hi A - nio-waitor but apparently 
dtncowo, not admitted to show the conduct of tin “^,h Z r is lnutted 
O' put of tes ycslttC Strictly -Peking thm hstnnon. devnl. nco ^ 

no no exception to Hcirsiy rule n> '-poiiUuifOii'- f . i . ls m ,l 1C it d no 
pro.,,, on hi been mule m the Act, but tl.c ulme».on of winch to miltctt 
p irt of res gestae umlcr section 6, iltmtialian (a) 

Explanation 2 Under this cxplmltton motju r jcl Its- ‘ '.JcTuit'un'h'r 

statements which alfect the conduct of i P tr '9"’ ') J? s .1 ( i,t m cv maples of such 
tins section, is ulm.ssiblc IUu-dr .lions (f), (j) u * l < ™ cvvmp 

-t itemcnt- 1 he conduct of A in lllu't ratio ns (f), (rd j stiteimuls in kU 
unless the statements are put before the tabu.. ^ ‘"..duct 

m the pre^nce of the p irty are aiUnis-iible as the giou i () ] c to ev pl , m 

Here the conduct of A .s oqimocll nnd <t demen s are 

that conduct as part of the »fs gestae under the rule document addre-.«cd 

explained in a 0 In this expl motion statement w 

to a part) Vide illltslmhon (h) , lleg v | 10 ' lccu . 0 r picsence and 

before a bare statement in.de by mother person i „ tlieie niu-t bo 

prejudicial to l.un is .Uowed to be u-cd u> evidence i„“ tt h,ch in’ the opinion of 
something in the sh.pe of action, conduct ; or W 1 ^ th(J acc i« c j subs 
tho Judge, would jii'tif) the jury in dr iwing in » r m n v hmith 
tantially admitted the btory told against him Pet H , . ljrunq t a per on, 

18 Cox 72 Moreover to maka the statement ^ 1 ^ blc |n l ^ d ' t Lttho 
evidence must ‘bo adduced which would justify * ' J * *. n 0 f expl uning or 
prisoner h ivimr huird the st itement iml h ivin 0 °1P 5 lei-oinbly be 

denying it, and tho occasion being one upon wh.ch ho nutf* ^ llJu ctor 
expected to m ike observ ition, expl m ition or deni i , y llc thought fit to 

demeanour, or by the char ictu of my obaerv itions or exi 0 f lfc >» Jbid But 

nnl e substantnlly admitted the truth of the whole or 1 222 / at d 

m Ilex v Thompson, (1910) I K B 010=79 L ^ ^ ^ 

Alierslon G J said But if the case of Peg \ SmiUt, “ on cr h es admitud 
the nile that «uch a si .lenient is nevei idinisa.blc u ^ c j; on P ni o n I expic-^^ed m 
that the statement is true it goes too f ir 1 tl mfmiss.bility cmiiot he 

&rx Di omheml 71 I P 103 tint the question of , fto ™7“SittoHl.e trath 
determined solely by the consideration whether the P , , , doun m Reg v 
of tho stitemcnt fho Court rota*, to adopt the P '“1* ^ -Imvn n i ^ 

Smith that such a statement is not ulmife''ible unles . v }, pro the pri one. s i>s 

because that would exclude the most ortl J”V : J r . c -, ( j Ner ! c sUtement, 'This is not 
nothing In Reg v Smith Smith onl> s utl of t Thompson d-o 

true,' and the ihdge excluded it when tewlwcd 1 » ^ J L ol d Jlurston 
fliompson strenuou lv denied the co-<lefendant s alle 0 it 01 , 

^ J r ^l^dteil the eaadence ag-un^t Thompson n-g Norton w is indiekd 

. v Norton, {1910) 2 K B 40B - <0 I. JK " 7 ofth.rtecn 5 e.u^ 

for carnally 1 nowing Uajonj Truman, a girl u der tin > who Jntl ,| 0I10 

Ihe eaulence was to the effect that on being s y ^ \ 5/euc 

^ « ud “j ou and on being ashcflh> ^5 No Madge jou ,rc 

but ton and pointeal to the accused . J*' e ^ C %. A CU Morion ” and pomtul to 
mistaken,’ ind she then said you hu\ e done it, ^ i , rr t done 1 f 

h»m igun Ihe accuse<l then lifted his arms and -ud 
I hope the Lonl wiU «tnko me deid ’ Now the 
is adrnis ible ’ T 1 " 1 " ~ 


thcl^nl will c tnho me ^ Judimcnt of tho Court, conning 

~..is ible in evidence. In dcmenn 0 tno J u ip. , r j, r f t t n |,,er\cl 
oj Lord Ahcr,tonc C T Pirl ford J awl Lord Coin 

As a general rule, statements as to the f icts of a ^Jq 

not evidence unless made b> witne^-os in the o n hnar> way b cf 

there are exception- One is tint statement', m ide m the presence of r 
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S 8. upon in occ won on winch he might reasonably be expected to make t ome 
observation, replan Uion or deni li, are ul miscible under certain circumstance 
We think it is not strictly occur ite ind may be mislc iding, to say that they ire 
admissible in evidence agunst the prisoner, as such an expression may seem to 
imply that they aie evidence of the f icts stated in them, and must be considered 
upon the footing of other ev idcnce Such st i tomcats are, however, never evidence 
of the facts stated in them, they are admissible only is introductory to or 
e\pl m ilory of the mswer given to them by tiie person in whose pre ence they 
are made Such answer nny of course be given either by words or by conduct 
— -foi example by remaining silent on ail occasion which demanded an answer 
If the mswirs given amount to m admission of the st demerits, or some part of 
them they orthitpait become releyant as showing what facts are admitted t 
if the mswer be not such an iduussion the statements are irrelevant to me 
matter under consideration ind should be disrog uded Ibis seems to us to be 
eoirectly ind shortly stated in Vol I of Taylor on Endencc (10th Ed) q “1 
at p 574 The statements only become evidence when by such acceptance ne 
makes his own statements’ We think tint the contents of such statement, 
should not bi given in evidence unless the Judge is satisfied that there i» 
evidence fit to be submitted to the jury tint the prisoner by his answer to teim 
whether given by words or conduct acknowledges the truth of all or p ire 
them If there he no such evidence the contents of such statements shout 
be excluded It is perhaps too wide to say that in no ca e can the stii 
ments be ^iven in evidence when they ire denied by the prisoner, is it is P° JU 
that a den nl may be given under such circumstances and in such a nvuu* er 
to constitute evidence from winch an acknowledgment may be inferred but i 

ibovc stated we think they should be rejected unless there is some evidence 

an itknowledgment of their truth ’ 

The question was igain considered by the House of Lot ds in R ' 

(1914) A C 54j = 83 L J K B 1097 In that cise the accused was eMiffJ 
with an indecent assault on i child of tender years Very shortly otter ( 
commission of the offence the child touched the prisoner and said 
the man ’ To this the accused replied ‘I am innocent” Ihe question . 
whether the statement made m the presence of the accused is admissible , 
.1// mson m giving his judgment observed As to the second ground, j 
of Iiw undoubtedly is that a stitement made m the presence of the acc ^ 
person, even upon m occasion which should be expected reisonably to ^ 
some explanation or denial from him is not evidence agunst him of the 
stated save so far as to make it m effect his own If he accepts the c ' tat * . 
in part only then to th it extent alone it becomes his statement He m*0 t , ou 
the statement by word or conduct, action or demeanour, and it is the l . 
of the jury which tries the case to determine whether lus words, action con ^ 
oi demeanour at the time when i statement is made unounttoan acceptance ^ 
in whole or in part It by no means follow « I think, that a mere denial W . 
lecusedof the facts mentioned in the statement necessarily renders the stu 
inadmissible bee mse he m i> deny the statement m such a m inner anu . 
such ci rcumsf uices as may lead a jury to disbelieve him, and constitute cv' 
from which an acknowledgment may be inferred by them ” In the sun ^ 
I oul Moulton saul If the prisoner admits the charge the c j lD {, 
obviou ly lelcv uit If ho denies it, it miyor may not bo 101 
Tor instance if he is chaigcd with i violent assault and denies ^ 
lie committed it thatfict might be distinctly relevant if at the | pll jiil 
defence w is th it he did it, but th it it was m self defence Thecvi<re»- f 
\ ilue of the occurrence depends entirely on the behaviour of the pri-om • n 
tlie f ict th it some one in ikes a statement to him subsequently to the conin * ^iin 
of the crime cannot in itself hive my value is evidence for or ig ,,n 
lhc only evuh nee for or against him is lus behaviour in re ponse to the c * } 
hut lean see no ju^tific ltion for lay mg down is a rule of law that any particui* 
of rc-poiw, whether of ipo ltive or negative chirictcr is such that it own ^ 
some circumstances hue an evident) d v duo I am therefore of opmio j 
tlure is no rule of law that evidence c umot be given of the accu-ed being r! 
with the offence and of his beh mour on heinng such charge where that 
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unounts to i denial of his guilt.” In the suno cise Loid Leading al~.o obseivul 
‘lu general, such evidence cui hive little v vlue in its direct beiriug on tne 
?ase unle-a the accused, upon lie irmg the statement, by conduct ind dune morn* 
ar by the answer mule by him, oi in eeitun uicumstanccs by the refi mnng tro u 
m answer, acknowledged the truth of the statement cither m whole or in put, oi 
Jidor bud something from which the jurv could infer such vn acknowledgment, 
for if he icknowlcdged its truth, he icceptul it is his own st.it* meat of the nets 
If the accused denied the truth of the statement when it w is mule, uud there 
was nothing m his conduct ami demeanour fiom winch the jury not-witi 
Luulmg lus dun li eoulel mfu tint he ithnowhd 0 eil its tiuth m th* whole or 
in put, the pi ictico of the Judges lms been to e\eludt it iltogetliei in 1 ^ 
c.ise the statement of the boy w is held idinissible ‘see ilso it \ Hu I eg, 

A R 200-271 L R 411, It v Mfecw, 0 Ci A R 2U7, L v Adam* 17 ti 
A R 77, 11 \ bhand, 7 Cr A R 3b 


Which affects such conduct Iho statements whether oi il or written mus 
be shown “to affect the conduct’ of the pci son lo whom they are m ule, mu 
theiefore, mere statement to peisons, which cuinot he shown to be in my way 
connected with or to beai upon his conduct, would be in ulimwblc tun L.i < 
In li \ Bexley, 70 J P 263, the prisoner w us chugul with minder of lur child 
She made a statement as to its death to her husbuul who repotted it to tiie police 
in her presence, she nude no reply , but burst into tears Ihis stitement w is 
held admissible is it explained her subsequent conduct So when a •-tatcinuit 
13 nude by a person in the presence of iccu^cd uid the iccused^ upon lie mil „ 
the statement, by conduct ind dome uiour, or by the inswer mu ile by l im, or 
certain circumstances, by the refnmin 0 fiom an mswer, acknowledges the tiutn 
of the statement, it is evidence against him B v CZ/r/sfie (1914) A O * * ** 
aUo fluid v GW 2 0 & P 103, It v John 7 O & P 324 Jams x Jhne 
1 O >0 10 2GG, It \ Welsh, 3 F A F 273, Pru- v Buna, 0 W It (En. ) 40 J. 
' ihlloni, 13 Cox 433, It \ Cox, IF & F 00 Hm/slep v O'/mcr, 1A4.1, 10j 


S. 8. 


ILLUSTRATIVE OASES 


Admissible 

In cases where a guilty knowledge 
oi intention or design is of the essence 
of the offence, piooi may be given that 
the defendant did other acts sinulu to 
those which form the basis of the 
thuge Ifahbunj Vol IX p 380, 
''Cc ilso II \ Iiceson, 11 Cox Or 40, 
«, v Sleiens 1G Cox Cr 387 , B v 
tlamyan 1 Cox Cr 40, B w Debcwha 
3G C o73, Motive of a crime, while it is 
alwiys s itisf ictory cucum-tance of 

conobontion when tlieic is convincing 
ev ulcnce to prov o guilt of an lecmed 
person, can never supply the w mt of 
iclnble evidence direct oi cireums 
taiitul, of the commission of the 
crime with which he is chirged 
Ilannun v Emperoi 7 Lih 84= A I R 
1026 I ih 88 Uiulci section 8 of the 
Cvulencc Vctst item cuts icconip my mg 
conduct and expl unmg such conduct are 
re lev m t rul wain v Ujuua, 43 Inti 
Cis 904. J 

, -- Cllc jjr-t information report-n gnm*t- 
- r rt ign^C | 1 is vtl inissibro undei s 8 
°t tlu rudence'^Act^as »part~u£=the 
’ m * or unit 1 3 conduct. A nnuddin v 


Inadmissible 

It is not competent to the prosecution 

o uhlucc evidence tending to fehou 
hat the accused lias been guilty ot 
•rnnmil icts other tlnn those covered 
j> the indictment for the pui pose or 
[e iding to the conclusion th it the 
leaned is i person likely from lus 
.ri in i n al conduct or clnraetcr to hive 
unlimited the offence tor which ho is 
bung tiled on tlie other hind the 
inue f ict tint the evidence adduced 
tends to show the comim- ion of othei 
crimes does not lender it in idnus-ible 
if it is relev mt to tlie issue Emperor 
v Steuail, 97 Ind Cis 1041 = A J K 
L927 Smd 28, Mai my All Gc«,(lb') 4) 
X. C 37, see also Go/ ul v Fmpeioi, 
>9 G W N 483 

It Is i ill liter of common knowledge 
Lh it brokers sometimes for the purpose 
af gam do re-oit to the nef uious sy tun 
of entering into i transaction un lutho- 
nsedly m tlie expect.it ion of its 
subsequent ratification, but it is a far 
cry tint bee m_o an igent hid been 
shown to be guilty of slndy prictiui 
once, his evidence is to the urcum 


m 
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S. 8 Admissible 

Emperoi, 14 C L J 253= A I It 
1927 Oil 17 sec ilso Noosa lal Benin 
\ Empei or y 82 Iml C is 142 

Where i worn m who h id been r iped, 
on being questioned b> i iclitiYcof lur 
husband told hnn th it the icui-cil 
h id riped her and isl cd him to report 
thi matter to her f ithcr in 1 iw md 
subsequentlj made the s inn st itement 
to liu f itlier in 1 iw Held th it tile 
"titements nut inadmissible under a G 
but admissible as a complaint undti 
s S of the E\ ul< nee Act Raman \ 
Empei oi 4 Lib L J 491 

Tlie fact that the coniplunant it first 
haul tbit a cert un person w is the rcil 
culpnt is relevant under section 8, of 
the Evidence Act Abdul Gha fur \ 
fhe Ctoun 25 P W R Cr 1910 = G 
Ind Cas 9 >7 =>11 Cr L J 425 

A piiboner was indicted for theft 
ind dishouestlj reccivin„ stolon pro 
perty JTh< prosecutor while trivelling 
bv tram to C ilcutta discovered the loss 
of the property and stated hi- loss to a 
Rulwav Police Inspector at the first 
station at which the tram stopped after 
he became aware of the the ft, the 
prisoner not being then present. Tins 
statement was tendered in evidence, 
and admitted under s 8 ill (k) of the 
Lvidence Act Queen \ Macdonald 
10BLR App 2 

The fact thit the accused pointed 
out the place where the weapon 
(with which the murdei was com 
nutted) was found as bung the pi are 
it which it was concealed and the 
f ict that shortlj after the crime he w is 
m i ver> igitlted state and made a 
statement which lccl to his being asked 
to show the spot where the weipon 
used m the commission of the murder 
was conceded ire e\idente of conduct 
under s 8 of the Evidence Act which 
re ndi rs highly probable the oral c\ idence 
in the ease and indie ites th it the 
\ccused w is the murderer In )c Sema- 
lai G oitudan bG Ind Cis G64=2G 
Cr L J 840 set also Fm/iei or v Nqa 
linujBa 15 1ml C is 902 = U B R 
(1910) Vo] II 114 = 17 Cr L T 402 


Inadmissible 

stances under which the contract in 
suit w is entered into should be 
entirely discirded Itjihally 1M«J 
\ Mis James , 1924 S 10a=SG Ini 
Cis 909 

Where cei tun persons are charged 
with murder it is not open to the pio e- 
culion to adduce evidence to show that 
on two previous occisions the acciud 
under tml hid committed murder 
themselves hut had falsel) char B caanU 
got eonvicted ome other per ons &> 
murdeier-' feuch evidence i irrelevinv 
because the fict that the prevwu 
murders hid been committed b) to® 
accused does not constitute unt(ef 
section 8 of the Evidence Act, a motne 
or prepur ition for the sub cquenl 
muider Ganyaram \ Imperator , 0 

In, I Gl„ 515 - 22 Cr L $ 
also Empei or v Qanyaram, — ■bon 
L R 1274 , 

If a riped girl goes to her rel 
straight after the occurrence ami w 
plains on her own initntive, u er ' 
duct would have i direct bearing P 
and connection with the 0C ^ UI * 
itself, but if "lie only ans\v<riu iv 
tions her statement would be nea 

Empei o) v Phapuma Bhutan, ® ^ 
Cis 1049 = 26 Cr L J 1015 See^ 
Nya Som v Emperor, 43 Ind U- » 

~ 19 Cr L J 155 f t e e ft 

rile accused was convicted o 
on the evidence of an kCC0 ' H in 
which was Heated as corrobor 
miterul paruculirs by the deP . 
of i Police othcer iml the C0H1 P U 
to the effect that the accused ] ^ 

out the house which lie li id tm 
the night of the olfenci and the ' ^ 
pi ices in the house connected " jj 
ofleiiee Held th it the evidence i 
not be tieati d is evident 

apart from the accompau) i»o *■ jia 

under s 8 of the Act Emperor ' , [ 
Gobei 21 Bom L R 724= a- 
Cl- 001 = 20 Cr L J 6bl u> 

Where the evidence igunsxt 1 
charged with an offince under , ]„* 
117 I P C is open to douW 
conduct sometime ifter t»e t [ 

e in not be Liken to be such c\» “ ^ 
comlu. t under h 8 of the 
is c m lie u-ed agaiii-t him m 5 
Fnmjti hat nn v Lmpcror, ->l i 
775=21 Cr L I 1G7 , * 

V >-LitMitent in ido bj * 1 M . j, Iii 
to the circuni Limes under " . 
executes l document i 0)11 


illustrative cases 


117 


Admissible 


Inadmissible i 

tune ifter the execution, cannot be 
admitted to pro\e the ficts stated bj 
him Karasamma v Billa Kesu, 2 > 

M h J 637 . 

An informei s statement to th< 
Pol ce tint he had purchased opium 
from the accused is in idnmsible, unless 
it is made in the pre-cnee of the 
accused Ain Skew v rmpcior , 12 
<_! L J 129-12 Ind CIS 87 

A certain witness stated that lie hid 
seen three women who wen sleeping 
m the s line ban is the compluinnt 
ind his wife th it night ‘•earthing some- 
thin^ at dusk Held that the alleged 
search th it evening cannot be ti rati d as 
evidence as s 6 of the Evidenu Vet 
cannot make it admissible and turn ^ 

is of no help (to the appellant.) inc» 
these women were neither partus to tin 
case nor igents to anj party 1 
ualdin v King Empnor, 42 C C J 
111-90 Ind G\s 43d 

9 Facts neces^aiy to explain oi mtioduee i fact in isstu. oi 

.F'icta ucce— try to lejmnt fact, o. '«> “ 

explain or introduce mfeience suggested by , . . 

relevant facU lelevant fact, oi w Inch establish the identity 

of any thing oi person whose identity is iele\ mt, oi fix t le 11 aio 
or phee at which my fact in issue oi ltlev in I I » 

or which show the rehtion of puties by whom any * 
transacted, are iele\ mt m so fu as they ue neccs« y 
purpose 

Illustialions 

(?) The question nl.etl.ee . „.>u. .locnme.lt H the «■» «* \ .Hotel ...11 
The suite of As proputj md of liw f «nil> at tue uuio ui 
ma> be relevant facts . . . . * n jhrm-* (hit 

w A t>uca B for a libel imputing disgraceful com uet to , 

Iho matter alk_ed to bo libellous is true i t i. c l,| )t l v, w 

Tl.ono . 1 , 0,1 n,..lrel.t.o..s of the i> .rt.es It the t™. »“« “*• 
published ma> bo relev mt f uts is iiittwliiOon to tin nets llllcoim „ i,A 

The i> irt.cul its of ,. .j.-pnle betneen V ...nl » 

with the alleged libel ire irnlev mt, though the fact tint linn 
be rvlev mt if it aflc-cted the rcl dioiis between V and 

. — - (c) A is accused of a crime . . prune V ab-cojuhsl 

" rho Let lh.t, -non ..fur .In ,» t 

from liuhotw, w relevant nmUr section 8 u* ‘ 

h) Let- ... .- ... , . i r, h. 1, u) ',.,1 1* n ni.l nr„. „t 

t- «* 

«»‘l nn lUtUrnlHr” This hUU nurit n » rx kv ml f Kt i «.xpl ui it ir> 
conduct, which ih ivlev mt is a f ictjm *” UI 
IS 



138 


THE INDI IN EVIDENCE ACT 


S 9 lc ) A, accused of theft, is seen to gi\ e the stolen property to B, who is hho 

to b tii it to A 9 mft Bsi)s is he delnera it — U A «ija jou ire to huh thi 
B s statement n iclt\ mt ib ex pi m itorj of a f ict which is part of the truisiction. 

( f) A is tried for a riot and is pro\ ed to 1m e marched at the head of a 
mob lht cru^ of the mob ire rtlev mt is expl inntoi) of the nature of \rt 
trails iction 

Introductory facts _It w ould be pr ictic illy impossible m the conduct of an 
action, to planet direct m media* res, and Judge and jurj alike seek for ome intro* 
duetnrj eudenct just as one hearing onlj them tin incident of a storj de ircstoknoJ 
the circuin^tcUicis leuling up to it and the itsults that flow from it. Tuck 
urumisUncts in rclition to m action or suit mi} not per se bo relev mt, but m 
connection with the m un issues, to be put before the tribunal, the) are trill* -I 
li the introduction to the mun m itters or by w ly of inducement to it la y 
Like tlu nl ir< of tin pre inible to a st itutc, winch, while it h is no power in iWif 
comlmud with the (milting cl luse-, becomes the Stitutu The i irut) of tm'j 
mtrodu(tor) or prchminir) pioofs is gicit in number is the \amt> of cum* w 
iction primits uiy attunpt at il is^ific ition but the rule is to their nhuta' 
unhand in th established Cruel \ Lomax SG All 132 One illustration »“* 
suffice to (onui the mt imng An action was commenced b) one Hunt, ‘• il ' LUl,r 
of the will of i^iunst defend mt buijna/ to compel him to come) cittuo 

Iuids alleged to fi i\i In on held m trust tor pluntifl s te Liter uul stUin n outu 
futi relied on 1 In, Sharu the widow intenened, chiming tint dtanim 

laid the 1 ind in tru t for la r, and churning the rents and profits si Mint, *• . 
th it di ft nil mt who w is her dote i*cel hush md s 1 iw chrk, had bought tin H 
referred to at a foreclosure s do with her monc> and for her Upon diive* u 
mm dam Mi n V/a/p was asktd ‘‘During tile >t ir 1831, from J 

down t») uul miltulmg the month of October, lSi>2, w is Mr bin/itey the at aw 
m thu at lion jour l^ent in collating rents for >oii/” Objection ww ,1 ' > j 
tbit it w is immiUriu) inelei mt ind jjuomjwfent, mid not pertinent to > »») * 
tlu is«u» - 1 la objection w i» o\cmiled, upon the O round tli it it w is in twain* 

lia speuta itioni did not show tb it in) motion w is nfterwird nude to | ^ 
out wluh tla record showal th it defendants iceounU wire nut m elide net ‘. L 
lu n not onl) tint lir„L amounts of rents wire collected h> thodifenduit for 
thus Lading to show tint shi bad inomjs of lar own, hut ala . f 
muoii„ otla r thing* that in his aetomiLs L> lar of ruits colletted he chir B ‘> ^ 
for tin mil ir> * fee for uhnowhd & in„ the as i„nimnt of the 111 mg nu j 7* 
to him If and for reeording it forpi)in„ tlu Iims on the niorbrv 1,11 .* ^ 
all tlu nctHii is of fonclo im of tint mortal,.* im India,, l wilin g • , 
him i If and lht t \j>rns« s of d< Iniun of this mdeiuit tin j»n h* 1 * ^ 
«(U lion 1< uluip to its inliotlue turn was lit hi intireh pnijar Hunt i iiJ 
t I 'at w.,i hn+b,l Mfj Co \ J aimer, s* \ L I ks> Ihirr Jane* ^ 'X tX H x 
fatsulialian inlrodiul »rj ami «\|>lmitor) in alwajs rehimL w ,< " 
UnuUitii ‘I It I* h 4* ( j 4> *il) 17 \\ K Cr l*i 
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liuler tills section as ccpl m Uorj of the pnliUoi, piper, , wlirch without :Uw C/lito S. 9 
ni 0 ht be \er> dillicult to under-Uml Janh V Data, 1 Ind Ct, 307 , but sen 
lopal \ Madhub, 21 W Iv 29 

Sudden fbght-explauatxm Tin. fact of llu. flj^t otthre. 




^nowtedg^oFooit^clcnu7btT)rin ty“Iib‘P^ r f* Hfy^b'iocent. Ar^Luuif, UlULlor^ 

lilt the pirtj'Hb^ondum ,uys it the lime of tile ret » ' 

if a relev mW let Ituould tl,o b, n.ut UA 

to a ,1, taut Statu 1 In, nt-c* t pn ~t.mpt.on of guilt. The f tet tb lt . £ * 
fled bmui a of a fuir of \ lolencc it Mu hinds of their 1 Lr ^_ r r n [mold 
presumption Plummers Com 1 Bu*h 7b <ioMr« lt ff£ 

v Slate. 9 Tlx Ann 43G In Plummer \ < om the Court observed uut mm 
" u evidence before the jurj tuning to cxplim the contcilnicnt nn.i n^ of 
anneUwt upon the ground tint they w«rc oictoioncd by mi nppnhuiHion o 
vSlenee fS\oldu r ror othern^ md the, m our opinion, « *« «« «■ "J l 
evidence which the jury h wl i right to n „ ini n tomliu mg t0 n *J I, X 

lam of guilt iri-ing from tire cone -llmcnt or flight of the llU’ 0 ’' 11 " 1 ’ 1 

ra-e of CW SlnSur, who mu, ch irfccl mill nnmler, Ire ''iw R to | ™' l | “ " 

trip to Vmerrea n is not t flight from justice a, the prosecution i lltg. il but n up 
m pur-umco of a long conlunpl itul pi ui uni th it Ins ipp iron 1 ly u f •’ 

lure t feudal a after tho ft cut was i mere coincidence Dmmujh / < , 10 if 
after the commission of icrmic a per,-on nlio-o n line w mi utlom il w iyuM-igiUir 
in the crime ab-con.U his coml.ret shott - th it Ire is nidi til ton cl in d m tire m , 

Therefore am thing winch tcmla to tapl un lna tonduct f.tmtaliM tntMr olur 

than a guilty conference mil is reltta.it under tins section Gnwjamml.l. ynk,r, 

Wind Cre- 513-22 Bom L R.1271 From isucli 111 Jit it totmcimwp 
tau c. 19 the natural inference but not the only possible oim o tui*' £ 

to prevent the admission of frets which make otlnr ttifirttiv u. U- 

Wtgmore % 281 «ce aL?o Etans \ State 7b o W 107 iwt i * ^ v m op 

“ometinio after flight is excluded Shen il v State, > > ho \£i __ 

The question il-o frequently irises in bmkninhy, vw, X * \t j *,j 
to decide whether leaving the house id m u t of h utVr //-j. At f's // v 
Perhaps the earlie-t, and m Eugland tile chief held, for U+ '1th 

Verbal Act doctrine (\ »dc s G) hi* been the du UnUo;j4 '/x s ^ i s'r stUt,n 
with an alleged act of bankruptcy A binkrupl# y ' / a&sul- 'j. e s j ts'lf in 
WfUivocal Hct and requires explanation IIi» mobv k f,/ 

declaration^ Bauson v Haiqh 9 "Moore 217 , w* <* o i, <?*,,' p, i Pau 

233, Bully v Gyde, 9 Bing 349, Bauch \ It to 1*^4 - 


Facts which support or rehut an mfereco* n*n//» 

importance to get nil of mfciencc-i wlwh fc,* iw , S r , xu's 

legitimately suggest In illustration (c) it a** „ f4t UA fi u/ \ 

innocence, for him to explain hut nttbUrs - (' , ut<" *,*<*&■ -** 

»>ccur a3 to rai&e a strong h.u-picion x ^ m n/Vf w/i fs- w 

di pel that suspicion 13 relevant fun 1/ ' t -*» io/v/,f ^ c — ~ 

Porting, his case by bringing in m w ^ ^ ^ t ^ —-*2^ 


. — vk»^ >n mw fj, v 

de troy mg the proponent o data, UsvW 
-effect (1) The opponent may \n‘/ * a- 
lhat i?, to tay, the proponent'^ i . 
capacity to produce an eilect, tin • , /' -u, t 
ui which the effect did not Ay/oejr f t 
°nly a limited one and docs tu t 
opponent may show that, whib- 


'''<// <1 U /A-*^ 
/ r •(*/>*/, f/,/s V X 


'/S"* 


- 4 t<> A, / 


<e ua- *■ 


ivr^rx/ ■» '- r - j 


condition which was really , t r — w 
of the effect ob'ened, ^ ^ 

** fhat other and not to Ly ^ -jt Z. 
mini method take? ore r r " f 
m tances in which the 

Wyfo . aX «=*" 


p / V/ J 

i ,/V 5^ 
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S 9 illeged ciuse Wtgmorc § 119 Lvidcnte of other offences committed by the 
prisoner is sometimes ulmilkd, when the) corrobonte the testimony of a mtnfc.3 
in some mitoml pirtieulir Thus on an inform ition for a libel where the 
printer swore th it lie h ul lccuvcd the in iiniscnnt from the defend int to produce 
it, other libels written b) him concerning tlie Mnic subject were received b) 
Lord Kenyon is evidence to corroboritc tlie “Likmcnt of the printer ft v 
Pcarcc Pei R 75 where the prisoner was chirgcd with robbing the 
piosecutor of a coat b> tlm. ikning to iccuh. him of in unn Uuril crime, evidence 
of a sunilir but ineilectu ll attempt on tlie following evening when the pnsontr 
brought tlie duplu itc piwn ticket for the co it, mil winch ticket was found on nis 
person at the turn of his ipprehui^ion w is held minus ible, as confirmatory ot 
the truth of tlu pio-ecutors evidtnee reaper ting whit occurred on the former 
da> It v rye r Ion R A R 375 cited b) IlobuydJ in It v Flit*, G B A 0 1«- 
So on a eh irgi of highway robin r\ the prosecutor, was allowed to rebut ahbt, 
b) proving that, shortl) before the attack undo upon him, uid nel !;Jf e 'F? 
the prisoner had robbed mother pc r&on {It \ Briggs, 2 M A Rob 199g m 
even had no such dtfmco been sit up *.im»l ir evidence would, it fccemS P**, 
been admissible is ‘•bowing it least lb it the prisoner was in the neighwurnooc 
at the time when the crime w is committed It v Poomcy 7 C A P 517, « 
Finely G CAP SI In civ il t iscs too cv ulence of coll iter d f icts is *ometime» 
received foi the purpose of confirming the testimony of witnesses _ f 
Lleitcllyn v Wind not lit 13 M A W ">9S llollinyhatn v Head SI L J 
211, Morns v Dclhcl 1 Liw Re C P 763-7 aylor § 335 336 Sectiorn 
9 and 11 itul with section 21 of the Lvulente Act unpl) justify a toar 
admitting into evidence all picvious stitunents made by an accused wnicn ^ 
a beiring upon the question of his guilt md wlit-thcr the previous fetateme ^ 

made to a Police officer, or to a uulici il officer or to i third p irt) is iminaterw ^ 
the statement is relevant to the net in issue namclv the accused's guilt. Maaa 
Emperor 73 Inil Gas 963 = 4 P L P 8S1 The absence of m entry m i % 

of account has no doubt been re Q irdtd as i ldevaut fict, not under secuo ^ 


but under sections 9 ind 11 i 


11 of the Indiin Evidence Act, to prove thit in a A 
pavment was not made Qangaiam v Ladntam, 19 C W N 612 = -olni 
705, Tara Kumar v Kumar Arun Chumha 74 Ind Cis 383 = 36 C L J 0 • 
Imnt v Sibdhan, 15 C L J 7 = 17 C W N 10S Sagarma Zv Manraj ’ 
N cevu, Ah Kasir v Mam! 25 A 90 In Em pet or v Gonesh Damodar » 

394 the accused published a book containing eighteen poems of which tour ^ 
subject matter of charge The genei il trend of the poems charged, as 
the remaining ones in the book evinced a spirit of blood thristiness and muru ^ 
cagerne&s directed against the Government Held that the Court was enu' ^ 

look into the poems other than those forming the subject matter of the c e 

for the purpose of finding out the intention of the writer and the design ^ 
publication In order to rely on the evidence of persons who idee w 
accused in jail but faded to do so in Court the fact of the jail identin ^ 
must be stated in the witness s evidence An identifie ition in jail is in e ^ 
a statement by the witness T saw tins man who is before me taking P ait 1 1(I 

dacoity That stitement can be used to corrobonte tins evidence gi' r ^ 

Court if the witness sajs in his evidence, “A number of persons was sho 
me at the jail and from among them I pointed out those persons ^“Oin w 
seen t iking part in the offence It is permissible under s 9 40 i C 
nulependaiit evidence such a& that of the Magistrate who conducted the ju® ^ 
tion to prove the identity of the persons whom the witness picked out at t J 
even though the witness himself may not eonectl) remember who the? q 
Chutlany King Empeior A I R 1926 Oudh 36 = 90 Ind Cis 444=- 
C 258 Abdul v Empctor 47 A 39 

Basis for admission of explanatory facts The peculiai danger, of ^ 

tive proof is that there mi) be other explanations than the desired one l j 

fact taken is the basis of proof Sidy aid fallacies 270 But in the stu*iy 
Logic we are (oncerned with discovering the defects of a mode of Proof, w* 11 .. _ 
the Liw of Evidence we are concerned merel) with the propriety of adiin 
the fact at all with its qu ility as ft possible Inference, not as absolute Ptoot ’ 
then, the potential defect of inductive Proof is th it the fact offered, as 


t. 
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of the conclusion may bo open to one or more other explanations or condition*, ; 
the test or requirement for mere Admissibility ( is distinguished from Proof) 
miLt be something far short of this in strictness The f ulure to pc 
single other rational hypothesis would be from the stand point of Proof i tat, j 
defect , and yet, if only th it single other by pothers we re open, thin ini- ~ , 
be an extremely high degiee of probability for the concision under the 1* v \ at 
Ei i deuce Wigmorc § 32 Thus throughout the whole lealm of ovule ui 
circumstantial and testimonial, the theory of the inductive irgument, s pricti 
call) \pnlted from the stand point of Admissibility is that the eviy y 
will be considered when, and only when, the desired conclu ion h w:< 1 

a mere piobable or naturil or at least a piob ible or naturil hip s . 
when the other hypotheses or explmations of the net, it ini , 

less probable or niturd, or at lcist not exceedingly more probible <> 

Ihvl 

General principle of Identity Evidence Idtnnh inn "I 

as l qml.tv of n person m thmg.-llie quility of ,unuii« '' ■“ ' 
person or thing The essentnl assumption is that two r S 

lire first thought of is existing, md tint then the one is ' , f i 

of common fcatuies to be the s ime is the other 1 ho process o » 
h is two necessary elements (l)itis i concomitant one in it** , 

and (2) it operates bycompiring common mirks found to ex *• 
supposed sep irate objects of thought, with inference to the i " > , 

being the sime It follows tint its foice depends on the ncu 1 , 

iS'ocution between the mark and a single object \\ heic i certain , . 

future or mirk, miy commonly bo found ossociited with , l ^..‘ . littlo 
objects, tho presenco of th it feitme or mirk in two supposed o J .. ( 

mdication of their identity, because, on tho geiieril principh > 

other conceiv ible hypotheses are so numerous i c tin objects 1 
mark ire numerous md therefore two of them pos-e-sin„ > 1 * w 

different. But where tho objects possessing the m irk |rt , . i Km 

and tho murk is found m two supposed instance' ihechuice .dentihi " 

different are ml or tiro comp irituely sm ill Hence, m tho pro *>s , |U( 

bon of two supposed objects by a common nnrk, the fo«a. ||ic j 0 

depends on the degree of access irmess of is&oeiation of th it i 0 f 

object For simplicity’s & ike, the endcnti il circumstance m »> ** l a | () 

a murk.’ But in practice it r inly occurs th it the i v idt nti d m r j j* j 

wtancc The ev idencing fciturc is u»u illy i group of « 

1 weed* „ fi iifiiro mnnlilnof bcillff OSsOCl itetl W lUk « MligH Olljec 


circumstance , ... 

iw a whole constitute a fenturo capablo of : being ^ssociiU.,. 0 j„ )xL 
Hardy call one circumstance alone be so liilurncntiy peculi ir " r ,» urt 


iv,irLiy call one circumsUnco alone lie so linn u f.Uure 

R is by adding circiunst mco to circumstance th it we old un c I tJ| UJ 

or mirk which as n whole cinnotbi supposed to lm u sou . n ar j r 11 

i "ingle Object Wtgmce % 411 ‘ You comp we m jour mm ^ ^ 

"i frt/cr \ Gall, crcolc, H Tur *>12 4 the nun \ou 1 i\c -« » t " 

** at thotnil” But “ciidcnco us to identity bwHl on )Ion ’ 

howevf r boitn fide is perhaps of all classes of evidemi thol mbet of 

and therefore, unless supported bl other f u> an mi- ife buw for the venliei 
tho jury ’ Ynlo 0»cnr Slaters Gisf, Not Irul -tr 

Test of Admissibility Tho only n l lt ^ r . l V l * U ,m ( l° itTviU ? e iVv 1« 

‘tdm, 'ib. lily of cireum-tanti »1 ev.du.ee of .duit.fic.itiO n , i ml Jj ‘ B V .hoc 
N\u tint Very few questions can iri'O fro' 11 point of u H follows 

yin bo my gi turd principle of Vdniis ibihty it is |>er i i s . nKntu il 

V nnrk common to two suppo eel objects is rccuv ible t ( j t 

whenever U.e ... irk does not m hum in ixpcru «'« 2 , ' 1,1 

Uuj chances of tho two objeit' ire too ni di “ J, ’ f fl * 

“■ mu t bo understood tint tins U't applies to tho t.ul eo.nhuul.on of rirnun^ 
Unc« s off, rvsl as a m irk and not to any one circum Luicc „ n 
i“'iko it up Hljmorc § «J . 

Circumstances which identify a person Iduituv of a inr-on im * 
esevtta» ,, o , l by Un following Circum tnnecs — , , f , i , n . 

H) Corporal mirks v Cah'm, ( Tnchl-jmr Ou«»j clur^o of < im 
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S 9 alleged cause II igmoic § 110 Evidence of other offences committed by the 
prisoner is sometime? admitted, when thej corroborate the testimony of a witness 
m Hunt mitt ml pirticulir Tims on an inform ition for i libel, where the 
printer swore tint hi hut received the muiuscrmt from tho defendant to produce 
it, othci lilxls written bj him concerning tlic Mine subject were received by 
Loul Kenyan, iseviduico to corioboritc the statement of the printer i? v 
Pearce, Pi i II 73 So where the pri oner w is chirked with robbing the 
pio^ccutor of a to it by thre iluimg to iccuse bun of m uimatiinl crime, evidence 
of a «untlir hut milhituil attempt on tlie following evening, when the pnaonir 
brought the clupln lie p iw n ticket for the co it, unci which ticket was found on his 
person at the turn of hn lpprehuwon vr is held ndimwblc, ns confirmatory of 
the truth of the pioscciilor h ividuuc respecting whit occurred on the former 
dij R v Egerlon R A It 375ut(d by Hohugd J in R v Ellas, GBAC 14b. 
Soon irhugi of highway robbery, the prosecutor/ w is illowed to rebut tf/w, 
by pioving that, shortlv before the lit ick m ido upon him, md near the W 
the prisoner hid robbed mother person {R \ Jingg s, 2 M A Rob 199), ana 
even had no such defence been set un, ‘•mnl ir evidence would, it ■win , mnfl 
been admissible is show mg it least th it the prisoner w is m the neighbourhood 
at the time when the crime w is committed R v Pootnetj 7 C AP ol7» " ' 
Fttrcsg G C A P SI In civil cases too evidence of collateral f icts is sometimes 
received for the purpose of confmmng the testimony of vvitnc i®e 
Lieu ellyn v Tf oicluoilh IS M A W j98 Holliwiham v Head 27L J Ln 
211, Moms v Bethel 1 Liw Rc C P 76V- fiv/lor § 333 336 Section 
9 and 11 icid with section 21 of the I valence Act unply ju tify a Court 
admitting into evidence all previous stituneiits made by m accused which n 
a beiring upon the question of Ins guilt iml whether the previous stntemen 
made to a Police officer or to a juclici il officer, or to a thud p irty is immaterial 
the stitement is relevant to thefict in issue, n uncly the accused & guilt. Jlaaa 
Emperor 73 Ind Cas 063 = 4 P L T 881 Hie absence of m entry m » 

of iccount has no doubt been re 0 irdcd as a relevant fact, not under section , 

but under sections 9 md 11 of the Indian Evidence Act, to prove that ui *ui f, 
pavment w is not made Qangaiam\ Larhirain, 19 C W N 612 = 28 InU 
705 Tara Kumar v Kumar Arttn Chandia 74 Ind Cis 383 = 36 C L " r «/ 
Imnt v Sibdhan 15CL J7 = 17CWN 108 Sagarmal\ Mamet] At ” 
N ccvii Ah Nasir v Mam!, 25 \ 90 In Empeior v Ooncsh Damoaur, o* 
394 the accused published a book containing eighteen poems of which four as 
subject matter of charge The general trend of the poems charged, as "g 
the remaining ones in the book evinced a spirit of blood thristme&s anu mur 7, i* 0 
eagerness directed igainst tho Government Held that the Court was entiu 

look into the poems other than tho^e forming the subject matter of the c 

for the purpose of finding out the intention of the writer and the design 
publication In order to rely on the ev idence of persons who 1 , 1 , „ tlon 
accused m jail but failed to do s 0 m Court, the fact of the jail nientinc^ 
must be stated in the witness s evidence An identific ition in jail i& m e ^ 
a statement by the witness I saw this m m who before me hiking pare 1 
clacoity’ Tint statement can be used to corroboi ite this evidence £ 1V _ ^ 
Court if the witne & s ij s in his evidence “A number of persons was &ho . 

me at the jail and from among them I pointed out those persons whom ^ 

seen taking part in the offence It is permissible under s 6 t ,fi ca 
mdependant evidence such as that of the Magistrate who conducted the me , 
tion to prove the identity of the persons whom the witness picked out at 
even though the witness himself may not correctly remember who they A 

Chilli an v King Emperor A I R 1926 Oudh 36 = 90 Ind Cis 444 — 0 
C 238 Abdul \ Emperor 47 A 39 . c 

Basis for admission of explanatory facts The peculiai danger, of m 
tne proof is tint there may be other explanations than the desired one 0 j 
fact taken as the b isis of proof Sidgiud fallacies, 270 But m the 
Logic we are concerned with discovering the defects of a mode of Proof, 
the Law of Evidence we are concerned merely with the propriety If, 

thefict it all with its qu ihty as a possible Inference not as absolute (J 

then, the potential defect of inductive Proof is that tho fact offered, as the o 
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of the conclusion ill'll bo open to one or more otlior explanations or conclusions g 
the test or requirement for mere AilmfcSibihtj (is ilistingmslied from Proof) 
must be something fir short of this in strictness -The future to <\ 

single other ration il hypothesis would be from the stuul point of lioo 

defect , and ret, if only til it single otlicr lijpotlnsis rnie open then might allll 
he an extremely hiji degree of probibility for the conclusion under the E w or 
Et, deuce Ifiyinorc § 32 Thus Uiroughont the uliole re dm of ende c 
ciicmu-tuntiul mil testimonnl, the theory of the inductile urgumeii^ s pnetl 
call) applied from the stand point of Admissibility is tint the tv id Jlt y 
will be considered when, mil only when, the di -iri.il tonclu ion Inset p 
■v men, probiblc or nituril, or it lent a prob iibh oi nitunl h> poll osh- iml 
when the other h> potheses or cxpl umtions of the fict, if m> . / 

less prohvblc or nitunl, or nt least not exceeding) more probible or nUui 

Ibid 

General principle of Identity-Evidence Identity nn> be thought . ™ 
as a quility of a person or tiling,— the quihty of sirntne-* w. . 
per&on or thing The essential assumption is tint two person , ® 

are first thought of ,s existing, mil that then the one is ilh.„c. ecau o 
of common features to be the s ime is the other llio piocess of inf ueiue til l 
hio two necessary elements (1) it is i concomitant one m its * , . 

and (2) it operates bj compinng common mirks, found to ex t in t 
supposed separate objects of thought, with lefciuice to the p — > . 

being the same It Wows that its foiee ilepuu s on the 
association between the m irk and a single object. Wlu to i certain ^ f 

feature or mark, may cominouly be found u^ocuted with iluj, 
objects the presence of tint featmc or mirk in two ,U PP^* 
indication of their identity, bee luse, on the general principle of ^ relev me> u 
other conceiv ible h> potheses are so numerous i e the objects t P , 

mark are numerous and therefore two of than pos-e-sing J - 

different But where the objects possessing the m irk ire > i )CIllu . 

and the mirk is found in two supposed instuice> the ch uices „ ° 

different are nil or are cotnpar itively small Hence, in the m '•> » 

tioii of two supposed objects by a common mirk, the of the in* £ » £ 
depends on the degree of ncce«& irme«s of association of th it mark S 

object For simplicity's s ike, the evidential c.rcumst mcc may thus he spol on o t 
as “a mark. ’ But m practice it rarclj occurs . tint the «ulen ^ M 

circuinstmce The e\ idencing feature is usually i group of circu nstan , 1 J 

as a whole constitute a feature capablo ot being ns-oci itei A obicet 

Rarely enu one circumstance alone be so inhimentl) pecu f eatur0 

It is by adding circumstance to ciruun-tancc thifcwe °ht un I 

or mark winch as a whole cinnot be supposed to be iwmto l will i mmo uun 
a single object Wiqmoie % 411 “You compare m your mind *.ai r/ " 

In fr,,er V Gatlin cole, 13 Jur 542, ‘ the man you ha\o «een w it b the 

at the truL” But “evidence is to identity 
however bona fide isperbipsof ill clashes of evidence the le ^t to to rcI cU 
and therefore, unless supported bv other fact-- an unsafe bisis for the verdict or 
the jury * Vide Oscar Slater's Case, NotTnuSer 
, Test of Admissibility The onl> matter that is here of coneern^is (ho 
adtnis lbility of circumstanti il evidence of identification » j 

seen that very few questions cm ir.ae from this point of view Po *f r ^ 
cm be any genenl principle of Admissibility, it is peril ip» beidcntic.il 

A mark common to two supposed objects is recciv ible to - . obiecLs that 

whenever the mark does not m human experience occur w mnix-ciablc But 
the chances of the two stmno-ed obiects m. too mu ill to be ippreciaDlc 
I * th K^LSies to the total 

I “lances offered as a mark, ami not to an) one circum Unce going with others w 
make it up Wvjmorc % 412 , 

i Circumstances which identify a person Identity of a per>on cm >e 

/ iscertamol by the following circumstances — . , f CneJlum 

(1) Corporal marks [ 7? v Castro, (Trichbornc Case)} charge o 
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S 9 C 7 II 1 ff 307 ff, 1 1,670 ff, 718 ff, Comm v Stmtaant, 117 Mn 131, 
(139), I? \ Bioomc, Danounh. 81, R v Ciwpen. Wills 490, R v 11 ainngkl*, 
Not Tr 

(2) Voice (Patton v State 117 Ga. 230 , Bi oion v Com , 187 Kj 829) 

(3) Mental peculiarities ( Web ter’ s Trial, Bemis’ Rep 89), where knowledge 
of anatomy is shown in the mode of dissecting the hodj of the deceased, wb 
admitted to identify the accused a medic al professor) 

(4) C loth iu,r S tot if v State, 99 Ind 413 , R v Rash, Wills 34o, R v 
Kalins, on p 58, 1 lahahnj/ja Ljon 58, Reg \ Sudaicm, Ljon 58 

(5) Weipons Deans’ Case 32 Gratt Mass 913, 923 In this case the innr 

dei was committed with a gun It was proved that upon the examination of a rtf 0 ® 
number of guns within a radius of eight miles of the scene of the murder none 
were found of the si me bore or which would carrj precisely the same bill a-> tna 
found in the deceased s hodv p 

(6) Residence, and other circumstances of fund) history Loiat lcemj 
Case L R lOApp Cis 763 775 

(7) Specimens of spelling is indicating i person s authorship of a 

Hale s Tna l 17 How St Tr 173, Norman v Moricll, 4 Ves 770 In , 
v Tichbomc 5 E\eh 929 Pail B sud “It hardlj disputed tint if a nab 
the plaintiff so to spell the word w is proved, it was some evidence against 
pi u n tiff to hhow tint he wrote the libel Indeed we think th it piopcM turn 
not be disputed the v due of such evidence depending on the degree ot pecu ^ ^ 
in the mode of spelling and the number of occasions m which the pin nun 
it ’ See aKo Ciesntell v Tael son 4 F A T 1 (5) Wtgmorc Ei >} 

(8) Voice R v Kealmg, 2 Cr A R 61 (1909) , . u, \ x 

So whenever the identity of a person is in question ill facts which e infi), 

the uli utitv of that person are relevant R v Cnppen, 1910 Times, Uctoh , 
see also U v Ball (1911) A C 47 R v Clerics, 4 C & P 221 Lvwlente # 
other offences committed h> the pnsonei is sometimes admitted, avitn i v ^ 
c tablish idnititj Tvjlor § 335 At a trial for offences under ss - 

md 380 I P C the Judge admitted evidence of theft committed some t |(Tjl 

subsequently in somewhat similar cucumstances, as showing iucuiij, ^ 

and motive and lllegil association and that a system hid been puraieu ) ^ 
accused Held, tint having reg ml to the dates of the incidents ‘Ulegti ^ 
subsequent c ise the evidence was not admissible either under s 9 or ** gxj s 
or 11 or 15 of the Evidence Act Empci or v Panel/ u Da--, 58 inn L ,b 
21 C W N 501=31 CLJ 402=47 C 671 

Circumstances identifying a person— criminality of Act i, v ihe 

R v linsey 6 C A P 83 the kind of wound given to i third par ^ ^ 
iccuscd was admitted to identify tho weapon Sec also R v Itooneif, , 

P 517 which was u ci'-e of iobbei> of W, who was riding with U, cv . , u 
the finding of IPs watch on the iccused was admitted as identifying ^ t j ie 
one of tho c taking put “it makes no difference that Mr Us ‘ urtU m 

subject of the next indictment ” 8*0 the general principle that where _ v f 
stmee is relevant for some purpose the incidental revel ition, in 0I " " the 
otlm erimin il « omluct by an iccused does not stind in the w iy of rccei * 
tv uli nee 11 igmorc § 110 j 

Identity of name Identity of name i u cs i presumption of 
ron where there is sinnlint> of it idenco or trule or circumstance *,1 


m unusud one but u/drr where the n inie is a eommon 


tile II UllO IS Ml UHU-U U ■»•> U,..C. „„v.V - - 

thire in st\erd jwrsons known of the same mine md of tut ,,,, \i'krc<f 
I an sun Pre Ti 5U7 ‘ A concord met in name done is ilw njs tomc 

of identity and it is not correct to v i> with tho books th it oc | j. ,r e 
the f ids m relation to the persons n imcd their identity mu t he shown, i( irl 
that the n 0 reciiu nt of n line goes for nothing whore is it is dw i)J ®‘ 
hh Up tow mis tint conclusion ’ Groies v Groic' ? 9 L 1 .. .* } 

/it fit if tar* 1 rupees >1 I* I It. N ^ 795 he Ht/foui lrut> i* y. r^j 

Jijo Milliter i E. tnlr J It JiLq JJ5 Madt it \ Taylor 15 D •> / ,,j lU 
Hut l m\ hunplon 18 Ui D 2U , he Hm Day (lb93) 2 Ch ot»7 , M 
(19Ul) 1 Ch 570 
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The question i- ..lietlnr one bamucl in/of Plymouth Hoc! 
certain litUm— lie 1 k.uk the debmlint in tin iw niton- U~ti - < 
he tenon » the h.nd.ir.ti.>„ of i Smiml h , / of Plymouth hod, I' 1 
per™ of Ihit n mu. it the 1)1 ice 11 k !>u umpUon H Hut 
IhmnntOH . Fru. 1 R. AM 00 & 'in- for inidunif uni nth ml mu. Inr 
niholbj him u a liceii-etl ipothceir) Under tin In. h< emnot reeotir un e^ 
he licensed He produces .1 l.cen-e to 1 1>. r-on of 111 - n urn mil I'™' 0 ',"' 1 ' 
he practised an an tipolhec.r> Tlicpre uniptioii is tint In i- t e 1 -[ 

Simpson . ft.morc, 9 M A W 17 In tint one Pad. H d M ‘ “ 
linn, acting is m niiothee irj, pro-crdiing aid dispensing mclu . - 1 • ; 

and then produein B i certifie tin or liein-e for tint purpo-i in - f ■ . 

hodv einpoucred b> 1 »v to grant it. 1 It tt m .lint. ""'V'',’, 

Sinularlj m Smith \ Ilt.ulcrson, 9 M i V sin in »»»»t- t £ 

I pilot mined Win Ilindir-Oll for m„li„enllj n ivi r itiiv i ’ )t inn 

II lined Hciuhr-on n u in Court mil mmiered thi- <h riptum 11 1 1 1 

trie tliathe line the defend., .L Hnro the Court ob imd lh K ™ ’ ‘ i 

brought igun-t Willi im Ilender-on, . pilot, mil , p. r-on I ourt li.eiur- to ll 
nuneof Hender-on, ...d proud to In t pilot md to .... b *" m P'to « «« 
bornl the vessel m question ihisH evidence for which the J > * ^ m)J . 

hull to be the defend tut But diet, the couu-il nine, t- til i it tho t ' 1 M f 
made under o.tll As to tint them are ... mj things » C .tXl,.- 

dnet legal proof A man’s u .me » > nu re until , of reput. t on , it » bit h 

termed u. Scotch 1 1 \. the stain a of t m m i- m liter of rip of u |nU1 . t 

evidence of the rel ttton-lup of one nun to iu.otl.tr ot othei ... , , p 

nere al,,a>s renum.nl, no fact of tint haul eon .1 ever .V eXi not 

Hero there win euilcnu. of tlio identltj of tile difindmt t ‘ * aV.lli in. 

pro. eddireetly tint the nuneof thep.rtj ulto m-iunil in Co ! j 

flicre uae eudenee tint he ms . pilot Hint l.e » t» tin. -I » ™ utlu , nt.’ 
le-^1, and he rn»..ered to the n line of Hendir-on I ‘ ‘h ‘hat n o£ 

In an action against Clnrles L> on for goods sold to his in ’jj er0< i v cop> 

time athnimsti ant lhoplunt.il in order to Mro# fded in Cl. mcerj 

Of a bdl and nn».ter b> one Charli e Urn . to > b'U iUoa tj^ > 

a-anist bim a. tho clnncler of an ulinmi«trttor j} cm dl . I ./on 

that the. are tho -une persons anil eudenee t- adtn , [ 10 u 

IB A Aid 182 In tlnton-c ba.jlcy J obsnatd ilnn XuiiVtiioi'c.-e,u of 

two ailministr \tion«« nul it i-> i ither e\ti iouhiur> to sui 1 ^ l jj int 

the ^me name should ‘.usLun tho-unc ch inoter I—" otto boinc 

there ire two per ons but tho identity is rithei to be pie unu , 

tiff could ln>e ‘ihown the contrirj . , t* 

■" ' cxclnn^e directed to, •‘Chirks Unmet 


s s 


Vn ictiou 13 brought on i bill of ^lnn-e ^witness pro\t - 

Cm ford, La«t Lulii House md necepted L Ultimo ‘ d t tlerk 
tint the si n iture w is tint of i 0 entlcunii of tli ( /aw r ol( J u, tin 

teeS 1 ‘ aJn 5 /..CW 


the Em t Indu House, but lie doe* not 1 now " GlC ' en bhichh 

defendant here The presumption is th it the two t ^ , 

N Oauford, 9 M W 31 L Loul JZ be 

wn/UJ., .... ... . n .. f ,1 hill is di iwn upon u> 


l a an fordY t, M Xw ill Lo ' d , ,m„'n ‘b.' 

evidence w n quite sufficient Here the bdl is L “ A j eMCC ^ th tt tin i0 

rmufonl, and idihe-ml to Inn, .it the Ind, . Hou-i. hfl.o m.co belongtd to 
is a per-on of the nunc of Chat ffi. bannei Ci f t, )n ,l untni ' n. it is ,urtl> 
the India Hou-e, and the iMeptanu. » m bmhuu p,),,,, [m 
s U|hwent evidence of ulentitj In m iction o , |)cr , on 0 f th it n mu' b id 

b 0 .™ ™!. .•‘..ara ^{‘..uiUTw-ir ,:&„5 


old md deliaereil it ippears tint h\c >e«^* iU nowUd B ing the icCCipt 

been a cu-stomei of pi until! md bid mitten i ^ de feint mt 

who ie ~ g0 °— .Che intness who pioics ^ ,]^^um|ition *» tint 

bo 


.w uisp u, flgsmu.n^^ jys^'n* 

St ,.ef?ndt,”b™ e S„ f ' ffiS-r/ G “&S'X,^t 'uX^ 

ar's f-iti of &xr 'vti t 


iujtia us itceptor of i bill of exchange btll \\ is nmde lUMibl* 

n person of tint namo b id Uptons!, it tho bulk ..lun tin nil .. u. . ,1 

uid that the accepUnce is in his hind\uitm 0 t- 


einiiot ldentif} him "id* 
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the defendant of the same wune This is sufficient puma facie case Roden v 
Hyde, 4 Q B 626 In this case Loul Denham s ud “In cases where a particular 
circumstance tends to ruse a question is to the pirty being the same, even 
identity or n uiu w *oim thing from which nn inference may be drawn If the name 
were only John s mith, which is of \erj frequent concurrence, there might not be 
much ground for dr iwmg the conclusion But IJemy Thomas Rhydcs are not «o 
numerous md from tint ind the ciicumstanccs generdlj, thcro is every rtaaon 
to believe tint the icceptor md the defendant ire identical Lord Lydhurd 
ask^ (in W hiieloi/ v Musgioie, B l)rw *3 13) f wh) the onus of proving a negitive 
m * hese cases should l>e thrown upon the defendant,’ the answer is because the 
proof is so e is> He might come into Court and h ivc the witness ished whether 
lie w is the m in " 

A note signed “Hugh Jones is sued upon It appears / that there are 
sevei il “Hugh Junes" it the pi me where the note was signed, and there \a 
evidence to show that the “ Hugh Jones who is siud is the “fhighJoiics ' stvJ 
signed the note The plain tiff is non suited Jones \ Jones, 9 31 &, W 7j 

Identity from family name and initial The fict tint fund) name and 
initials aie tne smie laiscs no piC"umption tint the parties ire the same 
v R Co 44 Minn 266 London v Walpole 1 fnd 321 , Bennet v Libhort, 
Mich 480 Buyfoul v Mi Ciu, 33 Pi St 431, Law Prc Ex 314 

Two persons of same name hut of different position Where two P er '’? 1 '! 
of the same n une occupy different po itious or lelitiom the presumption i» 
the) are diflerent persons Jmw I*re El 315 , Nicholas v Lansaale,! ill * 
Cos 21 Ellis ioo) th v Mooic, 5 Jowa 486 Coz ens \ Qdhspie, 4 Mo 


Identity of things Tilt ldentit) of things may be presumed from 
st uices Morns \ Landaur 48 Iowa. 234 Byrd v Fleming , 4 Bime i** 
Bcallg v Michon G H v Ann 102 , Lawson Prc Fv 120 A certain ca>e i* H 0 ' 
to hive been on a certain day removed from a justices Court to supreme to 
A subsequent order of the Supreme Court dismissing from its docket a ca ^ 
hav mg tin same title is introduced The presumption is that it is the same ca 
Ilouaidv Boclucll, 1 Dong (Mich) 115 A contract to convey “a tl0u .'’^ te j 
Church Street is dated at Boston The presumption is that the house ^ 

in Boston Mead v Parfcr 115 Ma«s 413 An action is brought on a 
made b> B to C The xction is, haired by limitation, but C relies on i new pro 
The promise is made m i letter m which B acknowledges and undertake; *v>v y 
‘ his debt ” The piesumption is that this refers to the debt sued 011 . 8 

Kelsey, 2 Tex 541 The presumption is that an engine bearing the mitia ^ 
certim rul road compin) belongs to and is operated b j , such compan) lx J 
R Co 00 111 App 612, Lawson Pre Eo 320 321 3 

Identity of a person by voice or appearance A witness m i) te 
pirsons identitj from his voice alone JJulcts Trial 5 How St J-f L 
Harrisons' Trial 12 How St Tnil-SIG The Threshers' Trial 30 HoW ^ 

197 Pictons Tnal 30 How St Tr 245 7? v Castio Tichborne Ci;e, 

Ash ads Empeior, 30 C W N 16(i Mahni \ Emp ror, A. I K 192 a ha i 
Laijam v Empeior 86 Ind Cv? 817 , ltur r, 

So llso a per-oiis identity can be testified from ob erv mg nis » 
complexion, clothing or other mirks or from the sight of the person s P h0 A® u 
ind i witutv, m \j ilso testify to i person & age or intoxication merely 1 
\ppe trance Chattels m i> be identified by their appearance md other <P 
II ujmore § 660 ^ 

Identity of person by photograph. The photograph was 
saul II ills / in A. v Tutson 4 F A F 103, because it is only a 
representation of the unage or impression made upon the minds of the ' u j )t y 
by the sight of the person or the object it represents and therefore is ff j lin 
onlj another species of the evidence which persons give of idemo) 
the) cpiak from memorj The identity of i person mij lx 1 j/n 

urcumstincos proved by a per on s photograph Frith v Frith E. B I ^ 

p 71 In tho above case, which was a case for divorce, Qouel yIM 
observed “I cannot act upon a photograph alone, and this is a very s»u 
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I am contin.mll> naked .0 do th.3, but ,t should be 1 no.vn IhaUt m not Urn £ 
pnctice of the Court, except umltr \en bjw.ud cm* J n r tai, “f, X 0(l Ms 
a photogriph alone It is high time tint tins shou ( - 

regards, iJentifieation h> photopraph, t«/c r;mw , io» \ It t it is not 

^snv ph N o s ,h r' (fe.Tv 1 f 1 w 

XiSiTsssf 

men m a room Ilebl, tint tbero avis no ground for t 1 | ’7f ; ’, w/ 1 , ; 

method of identification /fa lM....r., lo7 I. 1 ,?“ 7 

a Empoor.A LB. 1927 A 1G3, P<olap\ Ewjmor, '!-> Ind has lot 

Identity evidence and Opinion Eule Tin, f u.t lb it i P* *'° n ' s 0 u«t ''iv'not 
that a fact m mein, or rclsa u.t lo tbo h-ue .lore or do a not wt 
n-leaant to tbo CM'teiKL of aucli fact iml tin opinion 1 rule of lav, 

aebni ,ible m oanlcnco to proao and. f.ct Tina la.h'mi'' 

and la founded oil tbo principle, that Iho Ultra of i £ ornl X t hm 

the Judge or jury, is tho ci-c mi> be— are cuh P ^liuli 

conclusions from the ficts before them, mil not upo P ^ t j 

mis bo entertained on tin subject by tbo mnlt.tn.lc 

not opinion'., ire li tened to by jiulicill tribunals . * c\ery 
Opinion Ei 1 Dus Opinion rule lifts been u-ul a» ,) >1 “ ° ts S ^ e „t nn aes 

concaia ablo aort of testimony, taen iguii't such simple d hoaaeacr, anch 

of di tance, tune, size, identity, ami the like Tor tun it 5. inmo}6 s 1027 

attempts lmo been usualh unsuccts^ful in tint cl m ofcs i J, n \ 9 j excluded 
In It v Castro (1874) Ticliborne Ci-c, II 1-1 Ourlbwn v o ^ 
whether the defend mfc was Ticliborne so fir as the ' vll "^ P verson ho know but 
to -peak of the apparent tuntiUH. of appear into with the person 
of the general f ict of individual identity on the whole of t e regards 

Vranlhn, 4G N II 21, bclloiis J m ad.nitt.ng opmion J eC u 

identity observed The opinions admitted are forma , r ^" cr|])c(] m human 
liarities of form, dupe, colour, sound, etc, that cam ^ t hcrefoie, 

language, so ao to convey my iccurate impiewon ot tne When facts 

unless opinions ire received them mu4 bo a failure v l ^ statcc i and 
and peculiarities upon winch the opinion is i0l, " ei1 , witness to foim 
deenbed they must be and it is then for the jury an I Is ^®tited in Cooper \ 
oil opinion ’ The reasons for its admission u > tin w e ver, amountiu 0 
Slate, 23 f.s 331 'I m ay feel a strong "court loom to da> ,a the 

to certainty that a man who stands bcfoie inom tl p cuinot 

same man whom I knew ten years ago in a distant pi 1 * bel|ef un0 unts to 
explain to others the grounds of my strong belie , y opinion that 

a species of knowledge If called is a witness I nny P 1 ^ > £ hcc Jly 

the man before me is the same — Am 1 keen m ™ >' P ^ lb ont 
opinion ,8 entitled to some ircight bee .use ao much 

aaincii, to be sure I can not apeik aaitb abaolute ceil /' stated is aftet 

certainty ns to satisfy the in, nils of others that ,‘ h ? „ K* Con, a 
The atatunent is also true aa hen identification is m , -- .5 Price a Stale, 

»'«■««> 103 Miss 03,(701.. a « V ob eraed 

MS W li G22 Tex In Bai dy v Jftr.ff, Sl> N H ML J "«^o nll upon 

All concede the admissibility of the op,mo ‘ 1., m eveiy judiciil 

a grext variety of unscientific questions « ls in» ^ n *. qu int jty, v due., weight, 
inquiry There are questions of identity , ban | tJ J| bt lt) c old, sickne s 

measure, lime, distance, velocity, form, falz »- “*£» t a llu l inoril i^pects of 
uid health questions also concerning xanou excitement, intoxication, 

humanity, such is disposition and temper, ai ?° c * f ohancter and other 
Mracitv genenl chiriter and pa.tieuiir P h ^- 3 n „^ ( “ul t^inention ’ 
conditions and things, both moral uid pby aic il, too 

Cases of identification in other cases Two persons A md B Jtro^nwl on 
•il fct July, 1919 m the High Court Sessions for murdering one D, i woman or me 
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"Jii:£5"^w-dras'^’S 

0) »f tliur assoc mho 

tbcffc ninth tlu i °^ t lc , t0 " 11 connection with the cliirgt 

1914 to 1M8 £ ,| i'“ "" U , n ; 1 tllc “! »■'! (3 gcner illy of t unu of mc.dciltt 
B with him ‘n 7 ta f° ,lw , ut ‘°S aI "- r “"■>« different n ime , A ta 

offto too,, ,, ) ,1", ™d '■■‘™hici,iiB hm„clf n , Uabu to nchpro.ir 
disco* erv of In « M k cm " 1 leir ^ub-cqueut di ippear ince 

idlnissihli !' m ooe> toil oriinmcnts Held tint tin evidence \ni 

LJ4U2IF &\ } rZ\ ra “'J u ! t * 1 ”’ * 4C ' w N m < r BJ-17 0 671=3 
gross mdenincv un/ I, 'hfontmg The appellant was indicted forat! 

fndenoo of ' IIw D ^"“ '' v> U. .t 1,0 ™ not tin man ami f 

nhotoomnlis ntwl The prosecution proved tint when he " is rare ted cer 

1 c mSnre i! d > 1 ?" dtr P" 1 * 3 found uj,on Iran and m Ins rooms 1 Ml 
woni , sZ£ J, , 7 bk lb 11 temk <l to slum tl, it tin ippelhnt hod ulmo, 
of ldentitv 77, "" “* 9'to=tion mil therefore tint it on some end. 

418^ 0 2il'8I L J K B 478=118 L 

found in nos 13 cou hl properly he put in ttiduica ns being things mu' 
m lie meson ' sj 011 °f 1H reins addicted to the offence of gross indecency u 
nnlejmrson. mil os such ,t is some evidence of n lent, tv II v Am, (ID 

Where thnn tm ill, C ltl01 Y v " C ' IC| per sc is not unvote bisis for lomicto 
undoul, till mesenl 7r J ^ ' C P C,C '•'‘-UtlflOll by petsOIH "IlO * 
precluding nlTre ,= 11 i !’°f I"'d Pnl eil out of a crowed m circumstmi 

iinblopiofcanhtyoffrmiiorenor, conviction bleed on u 
evnlinccis muntmitb e Vallmav Empeio, 2 Luck 441 = 101 Iml Cis 1 
from ) lhl°d,?J? dh »y/‘v Dmlajal 81 Iml Ca 919 di ent 

,,,.1-,,, , (rrv ”i e ; I 'f ubich gois to prove tint, pei=on Ins identified anolfi 
u ‘ U ; rlrl 1,1 1 pirtieulir ollence either m jul ulentificatic 
WlSe Fir to" 1 ' 010 ,S "‘ra'OS'Mo tHoil.h tl,0 V lino of »UCh C .duf 
/Mil", P p”:^tibijiv 1 geiieril rule by frnlnre to identify snbvequcntl) in Of 
iwrn, ^»7oo',104Ind c ; s 1,10 = 18 01 L J 850, etc uKo Ttampmel 
eSZ. Am l ? 319= A I E 1927 Ondb 809 Jbereis no sicliou m ‘ l 
Evidence Act wlneb lenders identdfenlion proceedings 1,1 jnl lock up evi,lu» 
IiimL; 7 r 1 1 i-h r" 3tucl mostly on tint evidence ,s illegal Dmde ; hrn 

ft*’ 7 . L r ? U°, r C i =7° Cr R 301 As regrade other esse", 11* total ' 

v SL ■PM J n‘ l ; 1°' £"J a 'U' aiprror.se Iml Cn 817 IM W 

1 L 310 Ku/mfiv Empeto) 17 A- 89 

m y!f, n ef atl0U of tuus and place Under line section f lets which ue neee lr J 
Tt the ,r T V “i 1 - ot “ Ufuii-cnce no ralmiss.blt 1 be time vml p'»' 
urn -s ir. to i n be , " ‘Hi certainty m the indictinciih though it rt »1< 

fnllrL? ! n' "icm Pisrasetj w spited, unless they me nectss nj mguJ»»t 
b 1 , I tr , a J0 When, however, time raid phec sn mshriil 

l ies ■ h i , ; ,me ,T a l’ 1 ifo must bo prov ed previously ls ^l?g, ,1 Bit fU 
“ ro' md t' J, uyltnnc, becomes of utmost importune m a 11-1 of al* 
lo lender in 0 M 1 sit, tictorj the evidence must cover thovvholo of the ‘"“J 
‘ion Ij nil v People iO Colo 522 In It v /*»“• 


-s. St* -v,u ,- lcI 

miiVVd'r'i' 01 ; F ?, ro u' ou 'r ' People » Colo 522 In B v t 

"'A P, -f-G II tltiam Iheltardeon w is ch irgeil with the inuider of 1 J olin , 
J! , , ,eln a ' bk ?‘ 1 "'"-re ho vus the ilij the demised vvis lliurdiW} 

in replied seenungfj without emlrmassmentt thit ho lnd been ill day empl 1 )' 1 
“L ’ , 1 ‘'t' "mk, a statement vvlucli Ills mistir raid fellow sirv ml , "ho *‘f 
Slmul h^f 8 Y d fi'lhsf'lucntly ,t was provid til it lie w is ilisent from In* ") 1 " 
in h ilf in hour (the tune being distinctly isccrtamcd) m tile forenoon of fW 
, dr.;, nut to I,,0 ' uI h 1, “ f° ui, ,s K'll, lint she siw tpe- on ov.etly Ido f 
inn! and E 1 1 ,‘ r "‘“ hastily tow irds the colt igi "here tilt die. >' J 

' . ‘' V Ff eommittcil ibout the tune when Iurhauhott was a 1 '- 1 
S j / i ri.m"' 1 lr,fa“c |t " > b 'cry mito .,,1 to hv the time oftlie.n 

iZ TutmJlZJ wY iIN .P ' Sudhalmh. hhalMmrp Ijf“ ‘ 

tint hti u ii nn ~ nt nt ^^ crc .^ 10 ‘I«-f<nco reats oil uhbi the iccunCfl mu t K 
tlntlio \\ h prt^ n.ti tat bomo other place before the time of tlu. Ulegoi trimu & 
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such n Un 0 tli of timo lint it Mis iinpo--ibh for him to h’ttc been id _tho ‘ 

phee ..hire the irimo w is coinmilU.d either before or nfUr the . 

inch Ollier pi let Jfoi/nl Male, 72 Neb 7->d=10lN W 'rO S ; , 

of lime is m .ten ll in the cxm. of m execution of i document when both perrons 

lie from x comnioii icc.deiit, etc Siimhrly tin plict of occurrence VUJ 

" nltn i n 3, tulles ulmio-iMo .11 f louuhicl, fa. the time xndj.^ 
Ofti SWtrpwi5t^Op.n.im-ovidcnT:d-'I.«BI''7"b' if '' “ •» 

Johnson J 0,1.1 Tictswtah rrom.de up of . eu if v ir.ell of c. omn-t aiKcj 
mil i eombmtlioil of nppe iriucco wlncli from tin iiiGrnuti Rn f- 
propcrl) bo <li-eribe.ll.ro ill, ...-.Me ] m I n- c .tottery ^ bopliom miture 

in\olvm 0 migmtudc or qumtitic-*, portions of tune, b I‘' CL > _ ^ ’ ,F 

i due, iml such as relit- to tho condition or appear met of pc “ „i HC h 

“Among-t ll.o numerous plo-ic.il u.d mtehiui.c ■ 1 c. '^U dS 
ocuuiomUv le.ul to the detection of for e i.ry md fi mil atli crii 5 onc 

of a writing ami tho anno donum water in irk in tin f ‘hue o 1 j. tectcd In 
of the mot striking In m old CeU.c i tnmm U d«njj 

the circum Unco tint x letter, purMrlii.r to como , \ ’[ t lio doxtl. of 

upon paper made in En-land II ill* Cn Ll -i- A ‘ l i .. , m)C 0 { 

x person, bj Molent lilt in« it often become iiccos-iry to jeoei r },m . Jclt]l 

Ins ilexth In such . cm ill the iifaence of inj dl ^,\th ?s exncrdlj xeceitnined 
13 ascertained b> post mot tern e\ umnntion fjnio of dc itl f» c, t | te - j^jr 

l^l^tion.hy putufiction, by rvjor moitirt ml by tempertOiifl- of til* nouj 

fo f^tr~n„pr CM V Sud/ioWe SSSSTwj^KS 

JHmal ,t p 151, tho hour of the dexlh of the ^ 

important Tho f lets of the caac nut vs follows Dtce i*cd j icr i lu<J 

chupatUcs currj and nco a littlo before rctn mg to re t at P j 10Us0 

band (the prisoner) Slio was not ngun scon d've, pn i 0 re turned Hie 
i pm dccciscil was found deal with hcrtluoitc.it before ho retumea ,,, ^ 

que Uon to be determined was— did tUath occur durm & l l occur after bis 

f xm during which tho pnaoncr was in u room r medical 

leaving the hou-c? After ex umning the contents of t J Occurred before the 
expert give the opinion that m all prob ability tho ° rtam t)lG timo 0 f 

prisoner left the house So m such a cv*c in wlor ^hon blie took the 

‘kith, cvideuco is adimssiblo to show whit food she > ^ 

food condition of her health, her agi etc vide Lyon s Mrd Jun p i ^ ^ , 
Admissibility of other evidence m question of idenU y^ ^jj cth(?r one , 
questions m issue in i suit is to pedigree of a ccrt .V“ * Zuah belonging to i 
Gann Shan! a, waa son of BiUoant bmjh or one Uoajmn Snigli bcK g o 
totxl, different fumly f.omtl.xt of DaUaat culle.icc ,n 

™llar m ,0.1.0 proceeding loi.o'xi.torior to the -mtuastondere fftW 

which 1-1,1/ ar Oaun Sanlar v is J«nW a, ®“ M/,o, i </„„;/■ 

Ihxt tho rublar nil xdini,-iblo in cvidcnco under this , j lmn 12 A 

[Aw Du-hlat 18 A oa.seuuljo CWltelor Cora/ tour v 1 1 f to 

(FB),pp J 3 , 27 In ic.isc of bingliry Ibo thief lnd 1 - 1m l „ or t 

the hou-o by mexns of x pen knife winch nxs bro e (ho pocket of tho 

lift xt the window fume, tho broken kmfo we- found "> cl ,c 

prisoner, xml perfectly corresponded with the h /' ulding of fire inns 

identification was estiblishcd by the correspondcu ant i m a cnse on 

S l V P? rt °f a torn letter found in the prisoners p ^ {]l0 „ adding of the 
the Northern circuit where i m in had been &bot y of n j } xlln( j which corrcs 

pistol which stuck in tho wound, was found to b p j| t u s CirEv 3rd 

" r? i m o°^ " lt ] x ' l,l °thor part found in tho pocket of t p , under this section 

; f 106, 6th Ed 200 Judgment m a previous ca-c lender Mlh 

■ ;v -S'd ;, f j..d 

; «Sffs,sj?wsi 
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A min may hu\i> ten thou^unl people before lit sees two faces perfectly “dike, 
and m m irmy of m bundled thoie-ind men every one miy be known from 
mother If theic should be i likeness of ft i tines then miy be i discrimmancy 
of voice, x difference m the gislurc the smile uid vinous other things wlwrcaa 
x family likeness genei xll> runs tlnough nil tlic^c foi m everything there hi 
icsemhlxnee is of to itu res si ZLj ittituch uid iction ” SeL also Picicys Case, 1 
How ht Tr 1190 Anna>loj\ Anglesca, 17 IIow fet. lr 1139, Dot/ v 1% quoted 
in Jlubbocl Suecesnon 184, Amheu s v ls/cv, 8 C A I’ 7, Morns v Daw, 
3 C A P 214-5 Cl A I 1S1G Dagot v Da got, (1878) 1 L It I R 303 , Burnaby 
v Dailhc i > Ui D 282 (290) 


Thumb Impression A companion of thumb unpic&sion of the ptr&on, 
who prc-ent( d tlu document before tlic Iu„istr ir with tint of mother pti on w 
xdnussiblc under this section if the snnd irity of those impressions cm cstxbli » 
the identity of tint pci son with the second person or under clause (2) of section II 
of the Act, if then disxuniluity mikes such identifie ition nuprobible In orikr 
to come under this seetion «ueh compaiison must be midi by the Couit its'ii 
Pn Bamijce 7m Queen Empress v lain ShctlJt, 1 C W N 33 The opinio 
of in expert is to the Minil mty of such impiession is now idmissible under q ^ 
of the Act. Often i enmin il is detected fiom finger prints From the hiuling « 
the trice oi m irk it is infened tint some person be irin a tint ti ice or m yL f 
present it the tune or place of doing the act chxrgeil, anti from the pecuuir 
of the trice or muk it is inferred that the itemed was identieil with tnit 
Now the question is do human finger punts present x combination having . . j 
highest de D rcc of certainty 9 Science answers til it they do In brief, the ace P ^ 
conclusion, ifter widest ob^cnation is that several fixed uid typicil 'W . j 
skin marks on finger tips are tie irly distinguish ible, andtlntby themainui 
theory of pro bihihties the t lnncc of two uidividuils beanng the same 
tion of such marks is so small as to be negligible, ind that cxperijJire 
confirmed this theory Hence identity of a combination of such fixed ana Ol, 
marks is the strongest evidence of identity of a person Courts have tri ^ 
properly held such evide nee admissible Castlctons Case 3 Cr App < 4 > J 


more § 114 xtn 

In the case of fingei punts the inference from identical marks 1 jjj 
ordinarilv strong But m the case of foot marks this infeienie is e P [Zf 
weak 1 his is because the featuies usuallv taken as the basis of mfeuncfr^; 
depth, colour, etc — may not be distinctive and fixed in type for every ,nJ 
but may applv, ev m m combination to man v individuals Hence their pi . 
significance is apt to be small This ordinarily diould not negative adinio 
it merely affects wught 11 igmore § 415 ^ 

IHustration (a) This illustration is an example of introductory ^ 
Tins may also serve to illustrate section 7, as being an m tancc o f( j 

‘ wlncli may constitute the state of things ’ under which a fact napi ^ 
It is to be observed says Mi Norton 'that the factum and u jpj 
construction of the will is here the matter 

In cases of construction of a will the state of the testators property ^ 
his family at the date of the alleged will are relevant facts Vine sc £. . v 

of the Indian Succession Vet (XXXIX of 1925) , see also Rabuttif ^ 

Stub Chundei 6 SI I A 1(17) Hiscocl s v Hiscoct.?, 3 M A W 363 p ,/ e j 
v Gardiner , 27 Be a 33 Shore v IFi/sou, 9 Cl A F 55G and other cases ^ 
m Zfasu s Succession Act under c ection 73 So w hero the factum of J* 16 ^j„xe 
m issue such evidence is ordinarily admissible as introductory facts na 
the question is whether a will is forged or not, these facts may rebut an in 
suggested by a fac t in issue I ide Aori 117 ^ 

Illustration (b) This, is also an example of introductory 
position and relations of the parties at tho tune when the libel was P u (j 
may al oho relevant in order to prove or disprove malice If the occa tt4r ibis 
privileged the plaintiff mu t prove malice in fact the burden of 
is on him Clarl v Moleijncux 3 Q B D 237, Jcnoure \ Dehncqc J i 
C is Loyal Iquanum <C Sue \ Parhnson (1692) 1 Q B 443 '^pjlid 
proved when it is shown that tho pi untiff ind ilcfuidant previously ‘J 11 * 
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or that tho (IJcmhnt «is uctuile.1 br njl -wx=( i"*', T , T f £ 

9 Lx 615, Did son x Earl II ./ton 1F±F 415, Cx'-r r /r^-, , . h ■ , S 
C 1.7 But to go into tho full ^ x, a id 

wiste of too much time It is suffic *nt to s^-ov t~-U t ^ s /j,/l 
v iJoimsoii, 12 Q B D 511, J/a/mr 31 ail. /ur^Iw 


Illustration (c) The fact of ah--oa 
itself ccmivocaL It may be the rc=ult of gr«L" kr os- i 


2* ... I &- i'r «■ nit 
i <,* tj/i* s js, or 


in itself equivocal. It nnj lie the result of gniL.' •.ros. » ^ c” or 

it miy he perfectly innocent An ihm^. 1 * r ' f 1 ^ 

siys it the time of the act is receivable ~s explain »or" os a l i/j-t, Jt 

would also be receivable as part of the rtx an 1 a* a i »/// i t nuj 

ing in act The question frequently aix-e-> in ba. kn /~~t . ►' sij *rArj 

to decide whether leaving the housf b an art of yr >i '/ l } t 

presumption of inference ariMn^, fro n th r of u j-j* n L lit/-*} 

JWf Et p 118 lhit the ac^u» •! abs.’ondM srl-Ue-t- / t in* 

not been & itisfictonly ic^ount< 1 for i» a z< b-ira„jt tun t < V/ a o tit 

this illustration Bakarudlin\ Binpror, £L 1 1 L C-» >7 C, i / \ "ft** 

l r i Cr L J 43 


Illustrations (d) and (e) "It »■» j»rr i *i* „* h f i th mo- 
ments mi<U by 0 m one cu md 15 1 » i* •*><%/ , , tti/iuAi ft* 

evidence tint such '•tateminU w<r< i«a.b f ■.*'*-*«# c* * no 

tet, not of the truth of them a? afbs'tio,, \»*r *■> ‘v «* „>i < /, fa/tl/o inn 

Ptoof of authority yven by the p irtr* - j> V " A * s , , km/ 

stitements, it is cleir tint ivrj du^-r/ » tu**~'r snf. ah* bit/ 

pei so in nny suihr m ltf« p*ron, it* j v ^ t /v >,.* U iLb> 

iXrto tl01 ? I ' ell ' n,, 1 lllt,r , )“V , 4 Y" ^"K *\ *■ - iJ' 

iiithcrto entucly eschewed Sort Ir /•> y * )/*<** / 

xr.ticiaed tho =Lut,,n f „L iIh I-,,!., , . ' 


criticised the ibo\e statement m tb f o-i/«s ^./ * + rf ' 6 ^ . ,, 

dtngerous mnov ition » i nuU/r of ^ i> » , . . ' ...... j , 

thought otherwise they may ha o v/i A , 4 * , .>// / 


’Might weigh heavily dgauirt a in m o« »/ ^ , » , - / < ' . af 

>n his favour on other 4 , ami in, t if / y,^ ^ Z 5 /f/oi/gl/ 

Jl is dc u ible tint wh it was «uid A// * jj ^ „ », 'f f / w ^ M (’j 

>>o proved a-> well as th. olhir p </ v ,\ v* «ho«M 


.n U?» till mill f 1/ ** tf . ■■ ■■ ■ 

no qiustion is to their u]mim>ibiJitr i »• , ^ ^ Uf/nUf lwm i 

Jfr luetic? Woodro/fe jtfU r rt {• rn ; %/ ,* y u /V ' i it' 1 .('I* 

uom the illustrations thcnwlrn ^ ^ . , 4 /"at' "ft /,,lf U «'» 

cxplaintory of C”s conduct, an i 1 1 f*i/ J / / ** v hl * ’/•/ t* t f btVMil »* 
h oodroffc Lb 1)4 But It m rob .» * * ? u t'**l <*1 {ht* U m W Urn * 

uiference, after which only an tz V ^ y J * tin «dv» r ^ 

regirds illustration (f) th / * ’f f/ i *' ndtthiil inUbit" 

,” Ucr the Verbal Act doctnm t /, y ‘ ' » *' c< t ot of 

13 ffuiranteed- »/ « 'y , /u'tfa fttr tin it, 1 1 in' W 


Illustration (f) "!>«/ t f .. ,* f . . 

Ill, *? rd a . tor, J* (rmli,,, /| J'„ , 'i 1 ; ' / I Shu »<l I l.l.f,»li < <■' '< 

to£h im »el( lm nil n/ Ml, J< r ^ y ' / > m</« III, J (,f llufl 1^ - 

kh^To® 1 >■»*'<- «««■-' 1 a«w* i<„, ii.i.t I.- 

™ },7f, oi lh “s« be b,l L; , , ‘7// „!,,, , , „f b. -7 X- 

' »™Sul 1' ™ X 4 ’{* 

mugful xct \, /rl fr , f , r / „,f \ of ,|„ 


'-^'•<Kniz caukis 

]!om,n r V, SJ, , t i 

feiT; - v‘»A: 

far. i - «„l 

*•“ ,, ‘, sh 
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Admissible 

forged and negotiation U tempted m Bom 
bay A second telegram was recu\cd fiom 
A ayasaland m repl> to inquiries m ide 
by Bomba} Police The iccused 
cashed i draft at the Trench Bml, 
Bombay and presented another at the 
Eastern B-nL, Bombay lhe clerk 
informed his superiors and ns a result the 
accused was arrested It was held th it 
the telegrams purpoitmg to lie sent l>> 
the Naijasalcmd Police were iele\ant to 
explain the conduct of the clul of the 
Eastern 15 ink and of the Bomba} 
Police and were therefore admissible 
in eudence under this section Empcior 
v ibdul Gam 01 Ind C is G9u = 27 
Bom L R 1373 = 40 B 878 = A I R 
1926 Bom 71 

Eudence that there is no entr} in 
jama uasil bah papers is not admissible 
under s 31 of the Eudence Ait but 
may be admissible under s*, 0 ind 1 1 
of the act Dcoha v hair , 11 N L J 
21 = A I R 1028 Nag 153 


Inadmiaiblc 


10 Where tlicie is leasonable gi omul to believe tbit two or 

Things Mitlordum. by moie pa sons hue conspiml tog*-™®' 
conspiritor iniefeieiKo commit an ofteniC 01 in actiOUlble n* 
to common ,l«g„ nn} t | lln „ (]ont 01 mitten by iny one oi 

such peisons in lefcienco to then common intention, iitei the ^ 
when such intention was fhst enteitumd by nny one of them, ^ 
l elegant fact as against each of the pei sorts believed to ^ 
conspmng, as well lot the pm pose of piovmg the existence o ^ 
conspnacy is foi the puipose of showing that my such pei^on 
a paity to it 


11 1 ust i at i on ^ 

Reasonable giounil exi«t for believing th it 1 Ins joined m a con P ,rir 


wage war i gainst the Queen 


The f ict* th it B procured irms m Eui ope for the piupo-c of die j jii** 
C collected monej >n Cilcutti for i Id e object I) per uidcd persons t lt 

con°pn io} in Bombay E published writings idvocitm„ the object i j,,l 

Agia, and F trm«nutted from Delhi to Gr at Cibul the money w u 0llI) t 
collected itCilcutti, ind the content-, of 1 1 utter written b> H giung lC j 

of the conspiracy are each rcle\ mf both to piove the existence oi tlic jiket* 
mil to prove A’s complicity in it although be ina} have been ignorm * ] 1|jn 
them ami ilthou B h the per ons b} whom they were done weie M range ^ ,f^r 

ind although they ma} liavc tihui place befoie he joined the conspirK} 
bo left it. ^ fl 

Conspiracy .A conspiracy mav be described _m- gcncC3l_l£W^J^j l 'li 
combination of two or more person* Iky* some cmiccrlcjl-auUMV-iO' "~j { ~lf 
"some criminal ocomlawful purpose, or to accompbsh^oni^mirj)o*iJ?y j v ; III 
criiniml or unlawful, bv criminal or unliwful niems Grccnlcaf 
§60 seo ilso Dralc \~ < >lcuarl 40 U S App 173f~77*' > \ c, n) iljrl‘ 

219 S late v Clarl 9 Iloust r >3G Pethhone v U S , 148 U ^ 19J " _ c of 

in O Council \ It 11 Cl A T 15". Tnndal C J observed The cru» 



CONSPIRACY 


lol 


coii'pincy 13 complete, if two to ...on. thin two should agree = to do an illega 
thing, that is, to eflcct somethmg , itself unlwfid « to effect bj i inhi. 
men. “OnietUmg wind. ... 0*U my lie ...a.llercnt or e,en UwM It has 

.TS-o^e 3 “Acut ‘ln.l So-So. tojretk. the law^hether 

"at . ^ 

C/ p 28 It docs not mean crniun al, for there ar > 
combination to do a thing i* i ennu althouji tlw \ “E 

individual, would not lie a crime , on the other h ind oinmit Nor 

lortious, ’ for there are torts which it w not un.no *^W***™^\£& 
again, does an> ciso go fir a& to decide tint a com Hence, the word 

of contnct is a crimmil can&piracj Jfo^coc ^ -■ ) jj ut 

“unlawful in the definition of concur icy has no precise I 

“i conspiricj consists not merely m the intention of two or 
agreement of two or more to do an uni iwful act, or to do j, { j } j 

means .So l ong as s uch a design rests in mien ion only, it * not jndgtug* 
A\ hen tlielw o agree to c ur> It liatcfclFict, the veryplotr CJ|) l | ) j e 0 f 

the act of each partus, promise against promise act "''* , . Rse ^ onnnnal 

being enforced, if hwful punish iblc if for ernmn al ol>] danger ’ Pi> 

means 1 lie number iml the compact give w e J d c Lor / hl umplun 

n ,lles J in Uukabj v Queen L H 3 11 , L \ Enipao, 

37 C 4G7, Nirmal v Empnor 310 W -M -JJ An 1 ■{ constitute a cons 
C >70 Coclburn C / sud, “It is not nccessarj m o &houia \ it 

piracy that the lets a e iced to lx; done should lie acts is UI t 1 crumin l, 

criminal It is enough if the lets agreed to lie done, aituou 0 u 

are wiongful, ? c , imount to \ ci\il wrong 

fco i con-pirtcy con-.,*, of in mil .wful j Wrongful uul hirinlul 

to do that which is contrary to law, oi to do that which m( j ic tinent, or civillj 
to.nr,ls inotha per-on It ... IJ be punished hi, been occ i,ioi.l<I 

b> an action on the case in the n ituio of conspiracj if ° , o£ ln unlusful 
to till person igimst whom it » limited It nny nls on mil.wlul mini, 
oo.iib,nil,on to olrry out ... object not '““fi*, “ibic compind, uo 
^ he essential clemen Is whethei of i criminal oi of an , damage must he 

1,1 m > opinion the 6 ime, though to sustain in ; u,tio 1® th(J cxlstcnL0 of v 

pioied It Ins often been debited whether, a ® r and to carrj it out 

conspino to do a wrongful uid haimful jet towudb tl c %ouIll done 
b) a number of overt acts no one of winch taken bin o J constituted i o mso 

b> ono individual icling alone md aput fiom aujr c n , £ dono the 


S 1 


; one individual acting alone md aput fiom an> con-p ^ dono bj the 

- lotion, such acts would become unlawful or “ nnc > l , 1 d if 

conspiruors, acting jomtl> or severallj m pursuujcc ngJinat whom the 

b> those act& substantial damage was caused to tn° , j dealing with tho 
conspiracy was diiected m> opinion is that they \ t0 ano tlur is, 

question n must be borne m mind that a conspiracj _ , . j not nctionablc 

froin the lno nent of its formation, unlawful l n ‘ STcon‘piSi formof thc^ 
unless damage is the re salt 1 he ov ert acts which folio » J { irr> OIIt the 

^Ivc, nO'pttt-Of the cm.-p.rm, the, 3rc -.nl, “ 0 ;“ L 0 .npl. 3 h tho 

ilhat agreement alrea Ij formed, and if they would have been 

wrongful olyect of it , t.s i.nmtcri.1 whether Kiu.ht about the 

innocent or wrongful, for thc> have m the mlbC hief coupled with tho 
intended mischief anil it is wilful doing of no t of necessitj the mean* 

resulting damage which constitutes the cause of nutter had leal mo to 

by which it was acco npli lied AluJa c01 »?! \”* l ° themselves actionable or 

bo convin^d that a number of actions and things conspiracj, become 

“if” is™ &z&r***x - » 
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larger quantities with a view to harm may be fatal as a poison Man) lllu tra 
turns of these views might be suggested but I need them not if I Ime wale 
ni> self understood “Per Loid Brampton in Quinn v Leatham, (1001) A Cat 
pp 529, 530, set also Mogul Case, (1892) A C 25 , Rex v Jouei ney men failor* 
8 Moil 11 , Rex v Erdcs 1 Lea L C 274 In Hex y Eccles Loid Uinnftw 
said I he offence does not consist m doing thost acts, for they nm be perfectly 
indifferent but in conspiring with a \ tew to effect the intended mi&chief bi 
an) means The illegal combination is the gist of the offence ” Sec aho i>*r 
GiowJ in I? v 1 laubeij 6T R 619, R y Vincent, 9 C A F 91 the gif 
of the offence of conspiracy is an agreement between the accused persons 
Empaor y Ovnan Sardat 39 C L J 264, see also Amnia Lai y himror, 
4 2 C 957 = 19 C W N 676 ‘It is indisputable that a person ma> be guuh M 
criminal conspiracy, e\en though the illegal act which he has agreed to do or 
caused to be done has not been done ” Ibid 


So conspiracy differs from other charges m this respect, that in other chug** 


the intention to do a criminal act is not a crime of itself, until something 
amounting to the doing or attempting to do souk act to carry out that intention, 
conspiracy on the other hand consists simply in the agreement of con teiu riw 
to do some net no matter whether it is done or not Ptr Glumly " 111 lSn 
Ihbrrt 13 Cox 82, R v Mb\t y 7 Q B D 244, Said Mumla v lung 
28 C 797 But a conspiracy to do certain acts giyes right of action only 'n> 
acts agreed to lx done, and in fact done would had they been without prec°nce 
ha\e uryohed a ciul injury to the plaintiff Huttlcu v Sim mom, 1 Q ’ 
Kearney v Lloyd, 2G L R Ir 268, Salomon v I Vania 65 L T 132, TonjM 
y Lain ie , 25 B 230 

Combination to commit crime A combination to commit any sub tontivc 

dime is an indii table offence Roscoc Cr Ev 526 Husband and wife w»io ^ 
ctuwdgtcdjis^one person are 111c ipable of conspiring together ""!''/ f 
But they can leyrnlly^orjOUitiyconspirG with-othbrpCi sons R ' u 

6 Cox 38 It is imm itenal whether the principal offence is a felony, ® r *“ q. 
me mour or whether it is nil offence at common law or by statute I «'■' . 0 

150, I right on Conspiracy, 80 Ry l>cst, 2 Ld Ray in 1167 A, 00 ' 1 ’'’ 1 ^ , , 

cause public mischief is punishable R \ Biaihfbrd (1905) 2 k 15 < l * ^ 
It y honlton 12 Cox 87 Criminal conspiracy consists in the ''S tc 9‘”. ‘ ]p 
two or more persons to commit an offence punish iblc by 1 iw It is uiuio ‘ ^ 
true the law docs not t ike notice of the intention or the state of tho nu»« n 
otkmUr and there must be some o\eit act to p i\c expression to that in* 

K anvil y King I in perot 31 C \V N 239 

Combination to Commit Torts A combination to commit a ciuj _ in 
ill indict iblc conspiricy in nnny though it is impossible to siy prec ^ 
whltuWs Achw»/si\*« any tort tli it is malicious thus (xcludinj, ,or ^j r , { i 
i tn piss committed, bona fide by persons rigor to issert their Mippo 1l0 
of Mil Jiosioe Cr Ii 32b lummy cis>s m ngru nient to l *o 
thing his boon cotwdi red is the subject of an indictment for con k 
common 1 iw though tin sunn iO, if done scjuritcly by t tdi “ w3 j t f 
without any i„rnnitnt amount ihunsckcs, would not hue bieuc , 

evn iclion iblc 1 Lust, Cr 171 , ll y \fnuhcyb lr It bib /*.' , , ,/jin 
hnlnr S Mod. 11 It y houlaivU 17 Q. B 571 /? \ i « 


llusis will illu'-tnUsl |»y jmnndiLaUd and «*>*tciiiUtc tumults ^it ^ 


art uni) » ri„ht to o\pr, ■«* by ipjduis or'* 1 ] 
ally pn ml tlnm*sl\es it tin inoimnt auu J*o , ^ 


lie ludience lint 

^on-ations which n Uurally pn ml tin m*s l\es it Hu inomi nt “'I', 1 /"f' jnil 
<vr limit r«ii or would t ytr qut -aion tin *xtrci c of thitri-Jit *5nt i a e 
of nun uiri to go to tin the Ur* with tin settled iutt nlion of hi-, m- . . ^ J 

or t\en of duumm, i puce then cm Ik no doubt that aui.li a ‘»e*‘ jr4i . -< 
prtxonc rlttl aJitint woull amount lo a ion Pricy and that tin 1 K ( ^ 

• • - ■ * ’ • • ■ - ’ •» - I fm>jtr!l ( J . in 


t rm 1 m it muht lm brought lo pum hint nt. ' 15 r Wtn>ftrti j *7 i, 

> l mu ! m 2t imp ’•>> ) «•« al •*> (trrj rif y f>ul e of llrunnrirl b '■ 4 v i 
l \ Jsi/h It 4 K 2s n If ri jit tin (on vinu ) f7 Hu In* 1 on He ^ ^ 

i» litu^ pnininarts’d b\ l* urn K 1 in U */nl s / aniAnpf / v Ue Ortf> ( £ 


i» thu^ piimnumsM m i* urn i*. / in u "/in iinvnuji i / ' •** *, 

.Hi II I> •I'* -Of »!u „«innl propo Uion lb u c rtam bm Is of cun 



PROOF or COXSPIU VCF 


cr.rn.ml in in> ono ....S.M.1.. .1 ».l) Wmr crmiinnl .f ,lo " c J’' ““>"2'“" S 1C 
TOilg seuril, there i-ui Ik no itoulit 1 ho ill-unction .a bl« . 

(or a comb.,. Uion m.j m.kc oppr.-ite or . mgtrou, “ Y™ Vt of 
proceeded onlj from l single person woul.l hr otli.nvis., n , J , , 0 

the combination mnj show tint the obj<ct n ~mipli to ‘lo . 

exoru^e ones ju-t right.” ibis cast w m npprowl bj tlu Jh use of Lo on 
inn il u,le (lb»]>) V. C 2'», ‘■co ilso U!ni \ Hood (l^JS) V C 1 Qui tins 
Lcalhaiii (1901) A C 193 , S H«/f« Miners* info ahon s Gluim at >/<> « (M > 

rs&rsfc “s irs-s 

is i criminal con-pincj if the Mol.non of the pm-vte right ■« tnooUOTii.r 
wrong Womtl bleimuhtp \ McGregor (lb9-) A f- - , ' j indictable 

noi&rfM, LR1CCR 276 A con^incj to commit friuii. mitiotn wo 
though the fraud is not m itself indictable It % H 11 . 0 .j l0r t0n , 

If seteral ilefcmhnts m trespass be l ro\etl to be co ^tre-1 - circU m&nnees of 
petent eudencc the declarations of one t 4 * to the niotiv & combined to w etlur 
the tre-pv^s will be evidence ignm«t nil who are proved to Ime com mcl to ^ 
for the common object Per Loul LtkntoioHgm I! v Uatdvid 
ob ) , Pouell Et, 74 sec al-o Pilot v Cra c, >- J P ’ u 


Combination to do outrageous acts „r 1 ° dangerous" to’ the 

Sblio - ? rd 0Utr 18C0U “ °" 5 . eenerimll) ictsjnvoli ing 


nets which the 


3 regard ns outrigeous on mornlitj nnd < Jecencj, *nll) acts involving 

public peace ot injurious to the public intcre.t, raUe S "” nu ' s jj 0Me Ci 
public ini&chicf have m mnnv cases been held to be P 
as 726 


Agree to commit breach of contract AgieeiPEHtt® lrn lscourpuricj 
contnct-n m l n..inn« t mces tint are poouluirli injurious to the_public, iscon i . 
Wei LClue 4 BSir2i73r«e al-o'/ioswe O- U 51, 

Proof of conspiracy Direct 01 ujcnceis ,gucd 

It need not boiboim-tlfiFtlie^TOfco acWaUj t0 * l j£5U,| (7 El 

‘^xprea, terms to enter m nnd P ur - Ue a of inference deduced 

^ d 01 Ip mnnj cases the existence of co i«pirnc> is - - ~ ~ cnm p n al purpo-e 

f£°Ql.cnminal orumlnwf l| l nets done m pursuance bf (317) “1 he exis- 

Bnsoe 4 East. 1 G 4 mi) 7 Uulcah>, v R?L ® ^ be nnd from 

tence of the absents of minds which 13 involved m I f rom proof of 

the secrecy of the crime, usually must lie, in dicnte that the) ire 


the secrecy of the crime, usually must he, narentlv indicate that the) ire 

facta and circumstance- which, taken together npi > . 392 Em}# rot ' 
merelj parts of some complete whole T* v, Par^o g2 Ind Cn- 11') 

1 T). T T> HI’J hril) 


. . plrte whole /. T Par-on- 1 « “ ijj'fcid Co- ll'l 

An,w m 9 Bom L R 347 hrqxm Chand ^ to 

Although the common design is the root of ll *f . ® e ^,i in ex press terms tohne 

Pro\ e that the defendants enme together nnd nct ^“ lv ° s an ,l -o to c irr> it into 
the common design nnd to pursue it by commo ^ ^ bed con-pirtcie^ tin ro 
execution, for m mnnj cn-es of the nw-t cleirlj , e ,tnou c ^ p 297 /,* \ 

are no means of proving nny such thing 1 lj Cr 191 When two 

" » -T** 3 Cox^-70 It v J arncl! JZrt otienhs thcsimenu in 3 onupnimm 
P rsons pur-ue bj their nets the same object 1 Mm(j lc( s0 iXH (u , t»m,»U to It 

ng one part of an act, and the other nnothe I>nrt wru inirHiiiiut’, ilu> Jm \ 

h n view to the attainment of the common onjem , 0 |l( j, rt ,| m( (1 |,) ( , l 


: * > lp w 10 ttie auninn 

fre ® to infer that they 


« v Murphy 8 CAP 297 1 Ru" Ci 
inferred from the conduct of the pirticr 
1 Sir ltj 


iment of the "" "ll, ,‘i llm. ..ll), , I 

» 5 ha\e l>een en a? ° 191 T| 1P unlaw fill ' iMirphnuV lu I" l« 

i 9 JnLp“rti r “ «»«« '■ ' 


tf \Vkf . , t Tu.m v tlenemlrt upon proof of thn piiitl'j^ 

sr-te’rl-idSa' 
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S. 10 convict lura of being a me mber of the conspiracy Kahdas v Emperor 39 C 
L J 151=83 Ind Gas 513 Where the accused is charged with an offence of 
conspiracy and acts of cheating in pursuance of conspiracy, the charge is not had 
and it is open to the prosecution to prov e such acts in order that from these the 
existence of the conspiracy may be proved Abdttr v King Emperor , 35 C L 
J 279, Subramama \ Empaor, 23 M G1 distinguished 


Scope of the section The operation of this section is strictly conditional 
upon there being reasonable giound to believe tint two or more persons have 
conspired together to commit an offence PcrJenJinsC J in Banndia^ Empcior, 
37 C 167 at p 504 So it is only reasonable, as a general rule, that some pnM 
facie and satisfactory evidence should, in the first instance, be given of the 
common purpose, before evidence of the acts in it by a multitude of persons who 
hut for such common purjiose would be absolute strangers should be receive 't 
Nort Eo 120 In II v Me Kama, Ir Cue Rep 461, Pcnncfather G J said it 
is necessary to prove the evidence of a conspiracy and to connect the prisoner 

With it m the first instance where you seek to give in evidence against him toe 
declaration of aco conspirator, and having done so, you are then at liberty t 
give in evidence agamst the prisoner acts uoiid by any of the parties, whom jo 
nave connected with the conspiracy , but when a party’s own ilecl nations are 
be given m evidence such preliminary proof is not requisite, and you mn}> 
in any other offence, prove the whole case against Inin by his own mini ion 
feo if a pi inia facie evidence of a conspiracy is given and accepted, the ev *“ 
of statements made by any one of the conspir itors m furtherance of the comm 
object is admissible against all Hex v Blalc 6 Q B D 126 , Bex \ Bssken i 
(1916) 2ICB 658 = 86 L JKB 28 The Indian Evidence Act did not 
to depart from the law as expounded m those cases Lilaram Ganganmw , J , > 
SI Ind Cas 817=23 Cr L J 1041 = 20 L W 202 But a conspiracy « 
the terms of section 10 of the Act contemplati s something more than the j 
action of two or moie persons to commit an offence If that were not so, 
section would be applicable to any offence committed by two or more P*- ° 
jointly with deliberation and this would import into a trial a mass °t M ^ 
evidence which the accused persons would find it impossible to meet Mir. 
bala v The Empress 4 C W N 528 For the application of this section ^ 
must be reasonable ground to believe tbit two or more persons have, co *i y or 
together to commit an offence, and that being shown anything saw, «<> 
written by any one of such persons in refeience to their common intention ^ 
be proved both for the purport of proving the existence of the conspiracy a ^ ^ 
for showing tint any such person was party to it Raid \ King Empero - . 
797 see also Shahaber J/a v Empcioi, 18 C L J 590 But st itcmcnW ' 
by an alleged conspirator to a third party suggesting that there na ^ ^ 
conspiracy between the plaintiff and othirs in connection with the forger) 
alleged will are not relevant when such statements are used to P r ? >0 -.Yyntiil 
existence of a conspiracy as to which there is no issue or (b) that the P" f 
was a party to it Kadambim Da^si v Kumuduu, 30 C 983, see also i y, 
Empeior 15 C L J 317 Where an agreement exists between two par ^ 
pusruancc of which speeches are delivered by them such speeches are ^ 
to prove the object of the agreement Glndambatan v Emperor , 1 ^ 

It is a rule of substantive law and not a rule of Evidence ( 


underlying this section is a rule of substantive law and not i mle ( vr 

■■ ... .. ' ” " fames bratuegp 


lhc following cxtricts from the writings of Professor - - 

from American Law Rev iev\ XV SO, is very instructive on the 


Iruuuiiugiii-ULUIH ikuui -»■ * li*; ijUP 

term ics yesta is freely used in another cl iss of casts where the speciae i 
is whether a party to the suit shall be affected with responsibility for too ' j iU j 
lion of mother not merely whether it in ly be u ed as evidence again t 11 ^ 

whether it shall bo so used as h iving been brought home to bun and " ,u « ji, t 
slidl bo chirgtiblo with it ns if it were his own When the enquiry ** jn l 


the utterance of ui igent, or t co*conspiritor is roctiv ible a„ un**t 


s ml, m the e i-o of the i 0 eut, th it it must have been made in nnu a j® t | ,j 
bu mess on v>hich the guit w is employ ed ami while aetudly engage* 1 { j, t g 
business, ind of u co-con pirator, th it he mu t h ive made lus dtcl uruui 



DIFFERENCE BETWEEN ENGLISH AND INDIAN LAW IBB 


eii 0 igeil in the common enterprise mil rtpidjn? nn( | f , , u , 

common to express this idea bv ‘V, i»S ‘ h jj‘ fjJ lt ls ieome d to be >n Viter 
a pirt of the res vesta , inti if it lb R ot *-° a , cattle this cues 

altos mta Now it is obvious on ulittle t ffeml m evidence, 

bon idier-ely to the admissibility o tin or the hlv reg u 

is really to settle a question in the law ot „ > ^ tlnt lho ru l e 

latnifr conspiracj a question in subslantne law Ob declarations of 

which says that a man sh ,11 be chargeable .wit . the veto ^ i^ m Etatmg 
his agent or fellow-conspirator is not a rule of ev lenc must hTre been 

and applying this rule it is said that ^“‘etuSy engaged in it, and 
nude in or about his principles busmen- wbil f , CO n-pirltor’= declaration, 
a. part of the ics qesta , or again, when it is -aid Ota con i • ^ whllo u 

offered against his fellow conspirator, tint it niu* , . t u e a fl irs 0 f it, and is 

was actually engiged m the common enterprise, ^ , ig ic0 mpicu 

a part of the resycsla, the litin phrase adds f or ctr tain purposes 

cxpre« ion for the busmen, os rcgmls which the liw ^ ^ #K m 

identifies the two conspirators or the principal ma <- Drc ~ cn t one, so long 

dentlj, the declaration may be about n past fact as wcU a, pre 
la it comes up to the above named requirement* 
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t&e move nameu ^ o ^ jer 

Principle The principle on which the "JJJ? dcnce against 

con pintors, ind acts done it different toother, the conspirators 

the persons prosecuted, i* that, by the act of con pi * ~,° of m( ] n ,dualit> so fir 
ha\e jointly assumed to themselves, is i body the rendering wh itever is 

as n-irnwl. iltn ncnsom.f.nn nf th* common design thus renuen. b 


have jointly assumed to themselves, is i body mi® Ul , rendering wh itever is 
as regards the prosecution of the common put of the ies rjrsia 

done or said by my one in furthermce of that ties g AV ,t)i each other 

and therefore the net of ill It is the same principle ® f when offered in 

thit governs in regard to the acts and admission ® : gt t hc partnership 

e . vlJ,? nce against their principals, ind of p *aid and done bv tlm 

And here, also, as in those ca*e*, theevulenco of d d ” chratl0|lS ma dc and dono 


And here, also, as in those case*, the evidence of ^at was lc ^ n(1 done 

other conspirators must be limited to their neb and 

while the conspiracy was pending and in ^ forth t hin the principle of admi*^ 1 
said or done b> them before or afterward- not being ^ of conspiracy and 

bihtj Grenxhaf El Vol 111% 94 Secrecy is i necessity m » , hditv.be 


uv uiBuiuauiBUi " . , „ c rvm-.in\ 01 CCMil m ‘V V 

Wits Ormtkaf Ei Vol 111% « Secr f L !.cc WJli by anj po^ ihibtj, be 
rovcalations of what passes among conspirators ca themselves, or of persons 

obtained without assistance of some of the con*pira , no t rcadilv d* vll “ 

who have placed themselves in the position of or R Empress, U B R- 

guishable from that of conspirators Saya Ky i v 

(1892-1806) VoL I, 148 


i«UU) Vol. 1, 148 , 

, T _ rpi cprtion renders auin si 
Difference between English and Indian law ^ , onlimnl) idimi'tblo 

conspiracy mnch eyidcnw, ar0 „,,lcr tin. 


-mwcuw UBIW«UU Xjuguau — _u.pl, nOt oruinaruj lv “, ,r 

hie til ca es of conspiracy much evidcnco J®, wider than those of 

under tbe English Law The provisions of the cction Qu j h 309 (3<8) 
the Engh-h Law Itamprosad v Emperor, i , otlicis to effect i common 
According to Lngli-h law cver>onc who agrees to every act, which alh( r 
illegal purpose is generally considered m lavv *js a P ^ confc( }crate^ m ( l » rtlM 
had before been done, or may aftervv arils be done y , g G &, 1* 311 ho 
anee of the common design Per Coleridge J m the tleclanitioiirt liiiub , III 

also it does not matter whether the acts " cr0 , u., t everything said or ilotM . by 
*'«= Pn. enco or in the nb-encc of the nccn-c “ t |f 0 cimmnl, obi' ‘ I, 

tny Ode cf <a. ^on-pvrvtors or accomplice*, ml Jf7\hahcr tin > u« l« j»t« «• «1 

is evidenccagam«t each and all the parties co QWnrc of vvlmt wiw bililiig 


»s evidenccagam*t each and all the parties coiiMrn " ^ o{ M j mt W iw liikbig 

uh enh and whether or nottlicy ind,va.iuaU> », /W Hi 'If, 

Pla_cc 11 v Drandrcth, 3 2 How St Tr M ^ bt lw ,J w , t\m r« ^ 


place p v Drandrcth, 3 2 How St. Tr -SJJ » v ei j ^ j )u \h d »n tli« rr* yfnhm 
fc, ^ 1 10 ^ *igh«h law on the subject was PI j I j p , „}„ ru , |» |n 

doctrine a distinction w is made between deci mumuH in . |( 

SSSs 5? ^^2fraSrS^sr.i*!5Kb'. - «* 

accompany ami explnn those acts ami i aa y f / f !/ t util j„ f,„ t a tin** 

which although made < 


nut, each m-uto' 

mSmt-l)' «o ‘i' ll tO r, until II I,/ • <" '"'■T'to-'’ 

pn\ ate fncnil unoouncctcil witJi the plot, iiIiilIi pti, an iw,!Jiit ■/! V 
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of i ‘■ocu.t) to winch tht wnttr mil the defend int wore pioieil to line be lunge 1 
md which enclo-ed -e\ oral seditious son^s stated to hive betn compo etl b\ tit 
writer and -ung b\ him it a meeting of the '•ocieti, w is njieteil on tlic .munl 
tli it it w is not a ti m if lion m support of the con-piric>, but mcrtl) i nlitwn 
of tin pirt which the w liter had t lien in the plot anil is uch onlj mlim il h 
igunst hmw If fi \ Ld Geo Goidou, 24 How St. r Ir 4 51—1)3 per Eire CJ 
Worth maid ( B and Ilothum B Buller anil Gioie JJ di - In U v Hn/ifl 
12 How St lr 352 loul Ellenboi oui/h ob-ei\ed tli it then w is j,rt it weight in the 
u {.union t' of Bit Her and Glow, JJ It ippens the Iniliin Li 0 i htor 
w i-i 1\ ilepirtcd fioni the English rule is laid down bj the nnjorih 111 
21 How £ 't Tr 451 453 and laid down the liw which i- ion oinrt 

with the pi ini i pit indie ate d iboie It his. alrcidj been «t ited tint this mu 
i- not i mil of cndence is erronoou-lj belieud but is i rule of ub tan 
ti\c 1 iw whieh con-ulers the conspiritois as one pei-on and is> ‘•uch in} tiUmut 
ui uli hv one should be con-idirul is an idmi—ion bj eich one of there t *3K*j 
del 1 u itioii" m i> il-o be in d ag un«t other co conspirators on the principle ut 
•*pont me om di cl ir ition- is c\pl lined undtr section C Howeitr m Lngh«‘‘ 
liw h Milled tint dediritiuns of a eon-pimloi oi iccomphee me retxt\ io e 
ifiinst hi- fi llnw- onl\ when thej ire in thtinscHes act-, or when thiJ iHanr 
pun indiNplun ict- for which the others are ic-pon-ible but not wauif'd 
irx in tin nitine ofnirntiie« de-cnption-, or sub equent tonfi ion- 
5; ^ 502 >‘11 lho pro\i ions of -ectton 10 ne wider tint tho c of I iv ' 11 1 us 
ucoidin^ to whieh the ict or deil u ition mu-t h no been done or iul, not oiuj 
with refueller to the common intuition but ll-o in pui-itime of the 
Ucndtu ^ hutij Empetor 5 0iulhCt- 321 . 

Ihi- -ration miki- cnduici comnnmic ilions between diHcrint con pir> 
wlnli eon pu tc\ h ^oin,, on with n ference to the cirrjm 0 out of i con pir' 1 
Hut it is not intended to m ike cudentc the confc--ion of i to ittu ed n»‘* 1 
it on tlu - line footm*. i- i communic ition pi— in*, between con pirm'r 
between eon piritoi- mil otlnr pu on- with reference to the cou 1 ’ 1 
I iiipcwr i Ibam 15 C AV N 25=13 C ICO <-o littus written l>> one ^ 
con-piritor inn he iiidcnci i^am t others cn n when the> nm not wr»» 

fm the r mi t of tin con-piiuj l tde Ottccn \ I mtr httait, 17 >> h l4 

Omen i hmiiuMm 7 B I K C I- 1". W 11 Cr ->D lho illu tnlioij o ® 
-return h incon-i tint with the -ution 1 lie w ij tint the word* 'v 
»w V - coinphcitj in it come into the illu-tration ire not quite m 7hm * 


prim 


willi lommon -i u < or with the -eetion but where the fm t from them iture e.i ^ 
e immt of its own foree help tow injs the eoiiMetion of A it doe* m>t i» lttir “v, 
win tlnr it is tiehnie ill\ nleimt i„ un t V or not hahnolanl \ /■ * 

InK i* 7 Vs- 11 1» \\ It 191 1 - 17 1* It 1 in tr 

Existence of Reasonable Ground 1 or the application of this eetion t ^ 
mu t 1 m ri i omhli p. round to boliiM tint two or more per ous hull <-0 ^ 

to^« tin r 10 commit an olimu mil tint b» u» 0 shown im>t!mi 0 “*ut 1 “ 
ritlm b\ nn\ om of -ueli in r-on- in ri fi n lie* to tlmr common niuntw , 

• • - - • * - .1 . . e Tiimi V ' 


Im prou l both for tin pur(>o c of pro\in„ the e \i tuiec of tho eon pine) 
for how m„ that ml r-tieli pir on w id p irtj to it hohl ' Am/ ‘ T 
S (. T'tT 'mi al o s»i ltnl*r \[<i \ t iitj t rur 13 t I J J* !rtn 


J ot} 


11C W N 11! I- 17 L t(,7 llut for. admitting e^hn 


| ... f iff * » V •• ■ (•••—•tv. >11 i (.til I" .UI' .1 

llu- M-etiuii thi Court huuld un tin poriions of the tviduieo wby 1 " 


rl i 


n lxtnihli ,ruuml for Is In un n the <xi tcnu of i eon piriei J tmtii ' f J. 
ht>l»nr » t)ulh ( id >21 In tint e w the pri omr ww 


of th 


Ii murhr of Jin /It l«i his wif. / tiniroji l*rc\ioiww » 
stn eoim t d of lu\m„ u (mini t« r si jin^nie to n * *' 


U* 


J- 


. ,h un I h imiv *h« r* hi int iitmulli i m-. 1 In di ith Jin 
► it I m hi j i l„im nt tl »t t 1 » ni 1 n«« in (Is e »*. eon i to! of th ,u 
i f /►< im 1 1 1 uiim •( rili nr -tcuiiout ml tin dtitumnt* ‘f c rum f 
III^ — it Int,.. r f.rr. I lo lit wiln. r th riian i 1 ir bin, *” ^ 

t r 


I n u iw > i mi 1 Lit ii nt* of I m r.ftr«iu t»> the tonin on ( jf - 
} If n I l* j n n r whu h h -u 1 hi r u b h dij m ml « 1 3 * 1 ^ f 
' i I H.n i i*t all r i m 1 fur I* Ii uii* ttal 1» mul th 1'f** 4 
r It ui. f P N iyti»Jui n n /<m t to th ffovi win of 



OltDLR OF PROOI 


In'llun n.ilcnco A.,1 but lit- did not -tv «lut portions of 

■iTonlcd t r. i on iblo ..round foi bcltcv u« that tin- pnroiirr uni R ™ non- pur 

to munlcr I 1 lie ipp.ll it. Court con-t-lingof Wnlral D J( in. 1 ‘ 

C v.u.1, Ihofco^wns l.nln- rof.ro to tin prou-uon. of a* on 10 oft he 
I udence Act lit. hc-tonb fud„. .loco not M itc tin p.nt.m.o of the < r nl™oc « 
htiaja which -dionlcd i rcooon title ground for IhIi.viiis tint 1 , ^ 

rotund totnurdrr^- « 


S 1 


luwuqjt conspired Jo murdi r Jungn 1 no m m< rr >» y"*x* "" i lirmn!? 

Sc- ions Judge seems to him it tidied to it is will pi pm ntl\ be n t j nt t] 1Pr f 

igam to action 10 Inilnn I wdincc Act it is < lo u ftom 1,s 1 j Wl( j, 

mu t lie rcv-onahli ground foi believing tbit the prisono P j p ^ nnt 
Itamraji to pot on Janglt lx foie anythin,, -ud or dom in /* / things 

f let as again *4 the prisoner mdthit mili-s-uch 

said and done by ha maji when the prisoner w n> not pits. . . virc 

facts i 9 agmst the pri-oncr, a, the prnmtr w * not pie ent « ™ thj 
told unl< s there w i*, ap irt from luwnaji’s st dement* r« v this 1 win 

belicvin B that the prisoner had con&pin il with hei to poison / . j t0 ( j P 

it i\as i matter of importance that tlu Sessions fudge sbou < onal)lo j, 10Um l 
puts of Btraja’s evidence on which he relied as afloidii g , made 

for such belief The question whether the statements sai , c Pctl0 n 10 

by haunaji to Buaja are role\ uit ficts igam^t tiro P{* ,v on statements 

does notarise, for is already >t lUd we ^ Uus Tmlgnient 

” ‘ }C L T r >90 


does notarise, for is already stiUdwe ire not <u-po on i . 

were made but the question will lie noticed agun i fiirtber s / 

Keal oAimi JJapi Empewr, llCr L J 3sb-21 Ind C is 

Comraiuucations between conspirators rim ^ tlo “ ’? 'li.f'coii niiacy i= 
evidence commumc itions between ddh. rent coinpiratoi-- Tt is not intended 

going on with lc ft rente to the wrrying out of the eompir > , 10 I ^ oine footnu w 
to make cv iduice the confession of i co accused anil put it tor5 an( i other 

a communication pissing between con-pintor-, or between c P , 
per on with refeience to the compn icy Enipcior \ io > , <cc t, 0 n are 

15 C \V N 25 = 11 Cr L I 710=38 C ICO t fhe K t ho ict or dShntion 
wide i than tho e of the English 1 iw according to wh 0 common intention 
mu-t line been done oi said not only wi h reference 5 Oiulh Ci* 3-21 

mn.’ 1 ' 0 . 1,1 f ur - u,nco °f the- unc FcW'H ' ^ ' t l 10 octtcril coif 


--- also m purannee of the - une Mcivlm \ King J >>u > generil cons 

(326) As soon is it is pro\ed that the prisoner wa* pmy t j )e impl itcd to 

t;ncy, nttoflunu dont b> each of h. ? follow consp. 


pincy, everything done by each of Ins fellow conspira „ cutn i purpose 

him as 1 pirt of the conspiricy if it was done to cur\ o» , , . ^ on o of 

Icr Eipe J mil V HaUj 21 How St Tr 451 The lay book kept ^ ^ 
the conspirators is evidence of something done in the c ^ «; UC h it is 

UV Lord Dmman C J mi? v Bla J e c J? fad pa Patte»on 

receuoble m evidence c» o step in tlie proof » f J tlie^ountertoil, it is quite 

J In the same ca-e Colend qc J sudatp 140 As , unmet Blale which 
clear that no declaration of Lje can be received m ^ of thc object 

? v ™ m male; olt-enro ? nd d.d not ..elite to olipct 

J hat dieu was tlio statement? It was made by / Jj ( ] ellcc was tendeied 

us effected ’ In Hardq’s Case 24 How fet. fr 451,eW nofc 

b> the pro ecution of a letter wntten by one of t conspiricy, m which ho 

then on trial, to Ins wife, who w is not a par* to the = con p ricy , j 
simply detailed the part he hid taken m - the crime n doubt 

to admit the evidence, and summed °i P ttcr as in! thing more thin 

yfcfr* “~We ought to consider tlve pr,^ Uc letter j ^ my 1 1 J 

Vr fhchtals declaration*, and Mr Thclualls .lecnru . 


to % 

f-‘ Jo r I ? v. ^'-SL'^t'or, 

tinted SS 1 “uS^SSfik u letter'll idimwbfo under 

this section 


Order of Proof It lias dreadv been stated that this 
application where Uiereis a reason able ground to believe that two or more pcrsoi 
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10 / w,"" “ llu ' co or »■> ttUombt *ion* lull 

for lulu mi ^ii th T 9 ^ ‘ F So fir t of all cxulenco of m. omlile ground 

n'!nZ, rS I ( ‘\ J ;1 P>0 Eiiuli-1. Imv , 3 Ilto 11,0 uurae In It. i 

n t -l J , C # r ^ ** 1 ^ en,te father C J nd When evidence is once 
niV ° f 1 f°r pu M > , S ,l,nst A » U mil C, wh i lever is done bj A,B, 

p r , mc ° of * bt common criminal object m evidence ijun^t A, B, and 

‘! Kt h I “i 00f bo llnt A. B or C k„L« of ,t or ictuilj 

a 1 " 1 If / 10 l C0ns P'“c> lit proved to hive existed, or nthcr if 

further*”' 1 ' '* ~ B ir y °? ds existence, the lets of one m 



r»« /-»» r«ii nr - — • ••■ * vv the existence of the conspiracy mu t u* 

i l t R, Y n " of the nets of the alleged con jnrator , and 

n.Iwf, 10 ! "/ lV / K ,TY‘ ‘ s b > «luch the concur lev it elf »i«) If 

dlr/‘ l \V f0U i\ Ut ! ot iLx 78 ln n > DufflcW l > Cox 404, Eric, f 
t,u J urv ‘t >t <loes not h ippen one m a thousand times when the offence 
or couspir ic\ is luetl til it anybody conus before the jury to si V that he vw 
{ ^ nt at “IS Umo ‘J 10 P ut,Ca <Iul conspire together ind when tliej agiwl 
° 1 m r r Un l ' v ^ u t^at spci its of evidence is hirdly ever to 

??„ r'if^Ar fo “ 1 J ur > , but the uni ill fill coiisjur icv is to be mfeired from the 
i PUtK '' .' ln< ,f Cc ' cr ' 1 men lire seen taking «evenl *»teps ^ 
ir( ls . ° [)uous , purpose, uid they are -ten through a continued 
portion of time taking steps th it It ul to one end, it is for the jurv to say whether 
those persons had not combined lo e cthcr to bring about that end, which their 
conduct appe irs so obv iou«l> ad ipted to etii ctuate I Russ C r 192 So the fact 
t coiispirxcy nmst he e-utiblished hcfoie the act of one can be made the act of 

e rv < ^ lsp r ,ric> r m '' 5 be l’ ro ' cJ b > direct or mdncct evidence R \ 

6 QB 126, /u re Lifniam, 8 ! Lid C is 817 I? v Ba^tenille, (1916) - 
\ ni f . 6>S ’£ v f W e ,i l)u L Jr Cu Rep 461, Noil 120, 1 East P C 96 , - 
^ 326,1 Ihall Ev 477, Queen Caiolinc’s Case 2 B <L B 302, R r 
Jacobs > 1 Cox 17, li v DuffielJ, 5 Cox 401, 7? v Gurney, 11 Cox 414 

The rule is applied by East as follows ‘In this (high treason), >» in ca « 
founded in conspiracj, the conspiracy or agreement among several to act m 
conceit together for i particular end must be established by proof before an) 
evidence can be given of the acts of anv person not in thp presence of the pnsono 
And <hi s must generallj speaking b( done b> evidence of the party’s own act 
and cannot be collected fiom the acts of others, independant of I»s o«»i, 
as by express evidence of the fact of a previous conspirarv togitber, or °J 
concurrent knowledge and approbation of each other’s acts ’ But it may oJ 
be done by evidence of the acts of the prisoner and of anv other with whom 
is attempted to be so connected, concurring togethi r at the s ime time and to 
same purpose or particular object’ East P C 96 But it is observed o/ 
Gtarkie th it ‘ although in general the act or declaration of one man 1& , n 
ev idence against another who is charged as a fellow conspirator, until sue 
privity and community of design has been established between them as altow 
a. reasonable preemption that the act or declaration of one is the declaration 
the other and although such a connection must ho establi'-htd before , 
act, etc ot one can properly be used as evidence to «how design 3 
another , vet in some peculiar instances whore it would be difficult to c tab 

the defendant s privity without fii^t proving the existence of the conspiracy. . 
uev i ition has been made from this rule, and evidence of lets and conduct 
others lias been admitted to prove the existence of a conspiracy previous t° 
proof of the defendant’s privity” 2 Star} Ev 326 f ,i v 

In Hardys Trial 24 How St Tr 473 Eyre G J sud “It i* P cr K 
clear (hit in the o iso of a conspiracy, the general evidence of the 
conspired is received, and then the party is to be affected for m 

in it To this remark Starkie adds “Although the Courts in ca*ca *• 
conspiracy nave, out of convenience and on iccount of the difficulty in omen 
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tlOi ; 


proving the guilt of the P*u**£j .i.^the^ f^of^c. iSpir-uV'it i- to bo 
Grangers m order to establish the 0 ! f * t j 0 t u .fiuiue- 

remembered that it is in mver ion of tlio j j ir 0 d* tin i—t nt 

mence, and such evidence 1 3 , m the result mite ^ j l0 ce (_ ji 

of the accused to whit has been done by ot , . n i-,[ ,so it, i- char 

pp o33, o34 , PerliullcrJ m Hanly s Ca e, -4 H ^ levso it ultimo lv 

that the general principle affecting the order { u 0|1 t { l( 

to be controlled by the trill Courts diction In the A l>ull ^ 

rule of conditional relev rncj naturally appn " , l « j ivu to n pied -mu 
receivable against B on the hypothe-in tint * « L f , od n'v tl i 

v evidence of conspiracy must ordin arily be , t on , nv el h '>«. 

statements of A, in a given case, the trial toim ^ )U) y t v ’n't 

rule I \iqmore § 1079, c ee ilso the Queens Case - p r x s 40 T w ou mini 

4 St Tr N S S3, 229, 244, R v Cuffa’l **** * r « 

U.I.’ (Tpneral eon-pirn v » 


i t aw * ^ ' 

observed We are of opinion that on a j^o-ecutioii lor m ( ) u f„ t 

bj con piracy, general evidence of m en&ting 1 ,j 10ri putuuhr ou»hm», 
instmce, be received is a prJmiiino st *P , f . U ilt> pirticip »l‘»i> 

by whu.li it is ‘shown that the individual i i a lt pirtiruhr ivuhnu 

m ‘•uch con-piracy This is often necessary to , ur 0 f the at- n the 
intelligible, and to show the tme meaning a lt )3 mrnutted But 

individual defendants, and on that account v 1 Q £ t j u w hole ivuh»“ 

it is to bo observed tint in such case-, the gen^r . Comt, when by tho Judge 
intended to be adduced is previously °P en ^, r ilkelm* tlio individual 
w enabled to form in opinion as to the R 10 f m d conncitin 0 them with 
defend uats by particular proof applicable to » , up0l , slR h opining it 

the general evidence of the alleged conspiracy , wiifheiuit to ilhct the <hfi» 
Miould appear manifest that no particular 1 ,j 1L duty of the Judge to 

d ants is intended to be adduced, it would J ,t _ cncrl l C \ iduact to In recnvid 
‘•ton the case t» Itmine, and not to nll0 ' r ° i. , s gating tin unrui i i 
wlu( h, even if attended with no other b id effech juch » , 
able prejudice, would certainly be a useless vv . on-on-pinitor i„ uu-t 

file adims-ibiiity of the act or deduction , ^hillur Mich io-u>n-pi 
Pirly defendant before the Comt, does J Ww h *-“> 

rator it indicted or not or trud or not with l 0 [ u C onspiraey ha carry 

m. d .0 11 , Duguul, 01 L 1 887 “ umt, of -mulur .a; 

on the business of common ehe it- proof i )r ove tlu oth uu J* ' 

tadmi sihle as eunaulitive instincts ue mvi j 

hobeil*., 1 Cunp 399 f ^tiou an wulir tb in 

Anything said or done etc Hu y r0 ' , * , ° * ( i c j im (iou nm t h ive l» i n dmn 

‘he 1 nglt-h B\\v, icconlm 0 to whieli the w- | >ut a l o m pur »»«»* 

or sud not only vv ith referent e to the toinmo 1,1 Uni , .gland origin a > 

of lilt s uno !.*«,/. * 

Muh < vidence vv w ulnai- iblo on the pm ‘ or r l,.l espre- u>nr* b«in„ a 
ei VolIlBB It follow^ .,,.1 tlKKfor. > 

' 1,1 thftur i_lvo^or !U< omp iiijiHo iin‘1 oMi n lUir ariJ « tlilitu't ». u 

rrs g'star, m.l o. r,- looi.J.t Uu.t t!.. ) »>ro u , I m til. 

Uie other eon piritorsprov ideal it -uthcien > , \ ,,j \ jou -t-e nN i|//ift/i«7* 

furlhtr .nets uf n oominoii 'l'"' a o Vili/ ,ll,. t of mil 

‘Ho» buTr 701 "» .!. »[,( tin r tin pn-.li.r ml- l«">.lll . 1 ■ 

"1. |K.tul on n Mints of Iiroiilti’* > nct ’i ‘ . , I’n I i/ir l I in H"’ 1 

tint cons orj-tt ion nlutliirlio •l l l>">' <,, * or ‘ i J L r ,1 ii 111 Si u!m> mil “II > 
S« tls s tones CW 0 1 H. 0-17 , 1-^s ' , , (/ „,,f /,n. fl » <«‘ r 

tioiifl in fnrtlnnnct of it con']iiru’> nn- r '’' , UtUr- nml P'i“ , rv f,im , ! 

81. Tr ,7s). u ,1 oUtUnorJrifuof m- » ■ « ’“/v I, m.tutin l-n tblj . 

<*v ion of co-evm pinatorslandwlm* j ^ M )mh tin pri outr » a 

"tn. Mn!U n m iiwssuUiin of t ciiinm 011 l mr l 
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S 10 lj Hot up looles ( </•»/*, 25 Si lr 220 l\»r the s unc re i on definition or 
wiitm B s i \pl in itorv of tin n itun of u common object, in wlut-h the prisoner is 
i n„ igcd to„i ihi r with otln r* an item ihlc in iuiIuiu, provided they it comp my 
uti done m tin pro-i < atioit of Mich m object iri in*, n ituriUj out of the t nit 
mil not bnn„ in tin n Utm of i subs quuit -titunuit or confession of Ihim 
Upon tins pi m< i pli (nuiuly th it tin evidence oflcu it is p irt of the tr mMCtiun) 
in the pro edition of Duuiuie e for lii„h trn on tin t\pr« 'ions of the mob m 
the S nfhrierrU not* tint tiny <h i„md to pull down the nueting hon c 
ulinittcd in (Mill tin l") Ilnwtll s St lr 552 1 ho ■*11110 kind of evidence vis 
riot mil m I onl Gcortje iiouloi is Cusr 21 How lr 512 On the line / 
pi in?] ph tin. of 1 mob thur ih 1 1 ir itnma upon buintr* hue been I 15 M 

to be iiliniwhli i> njt'jml tvnluici Jiix v Hunt, °> 15 A V %G, halford 
\ Bn In, J St irk ( 7b So iccordm„ to tint thtoij where wools or writings 
uc not act* in theiii'ilu no p ut of the ret ijertnc, but 1 mere rel 1 M 011 ot om 
put of the tl in- u tion or ns to the *hu» which other persons nau 
111 the execution of icoinmon design the evidence is not in its niture origin 
It th pends on tlu credit of the n irr ilor who is not before the Couit, uiu tnm . 
it cannot be rtuivid Phil Li Vol I 20 In Matson Case, 32 How bt ir ^ 
some papeiN contunin e 1 v iruty of pi ins mil li ts of mines which hiu 
found in the hoiw of leocoii'pii itor and which hid 1 reference to the Ot » 
of the eonspiricv and in furllierinee of tin ilk gut plot, wcie hthl to | he « 
sihle evidence ipr mist the prisoner On„ in illy -ueh evultnce vv is “iniitie 
cases of eonspiricv 111 eriinm il e i'cs On tlu une piinciplc such evidence » , 
admissible in ca cs of con*pir icies to do civil injuries Ilex 1 "V ,q 
11E 1 st r )S> Panels Ilodyells 1 CAP 412, North \ Vita } C?i«I>d 
Boiivhcr \ Call 1 / 1 Compb 391 In Ilex v Ilaxluiel, L 011 I Lllcnboroug. 

“ Although an ulmission by one of sever il defend nits in tie pa » ' . 

estiblish others to be co tiespissers, yet if that is pioved by other c 
evidence the eleclaiation of one is to the motives uni circumspiiic ® , 

trespiss will he evidence agini't ill who are proved tpJU'®,,® 

together for tho common object’ See also II light v Court - CeU "f" , 

“It seems to m ike no difference is to the idmis ibility of the act or , 

tion of a fellow conspir dor a B unst a defendant whether the former 1)0 .^ 

or not, or tned or not with the lattei, foi the making one 1 co u lctel J, t | ie y 

not make his acts 01 dccl u itions evidence ag nn t mother, my m° r ® 10 j jjt 

were before, the principle upon which they aie admissible at ui » » ^ Mn ] e 


act or declaration of one is th it of both united in _ common de ig n ^ 


which is wholly un iffccted by the consideration of their being jointly ."V, w 
2 Start Ei 329 3rd Ed But where the con pn icy w is chaiged wan ■ ^ 

other pei sons I) alson J nude 111 ordei foi the names to be given 

R v Pen 11 ? 72 J P 144 ,„ Hnn ls »ut 

A letter written by a peison who is a stringei to the ti an ici 
admissible Amy Empcioi v Keshab 25 Bom L R 24S 

Illustration I 11 Dalmulmid v Empcior 28 Ind Cu 738 = 17 P 
Cr = 1G Cr L J Johnrto >e J observ'd! 


B W 


I am however jndined to agr ee ^‘^ / 


Empei'oi 7 Ind Cas 3 j 9 = 14 G W N 1114=11 Cr L J 453 = ’ ' n : t0 the 
They way that the woids and to prove As complicity m it com o „ 
illustration aie not quite in acconlance with common sen«e_or withjlie s a | U f 
I read it I am unable to see how what B did in Europe ind G m ,' jlllL nin!) l 1 cit) 
so forth can per sr po^ibh touch the “question of A s complicity As c ,^ nU j 
can hum the nature of thing* only be show n by As act*, or A being i[jtf 


shown to be a member of the conspu icy by icts of B C and so^forth 0 f 


him Otliei acts of B, G and the rest seem to me capable as regards A - 
adding proof of the existence and nature of coii'piricy At the ri ^ nJ | 


tedious' I must give an lllustrition toexplunmy view In the case g i[[U 
the illustration if B m ordering arms in Europe tells the manufacturer 
the bill to A or to consign the arms to him tins if A i» otherwise pri> ' tufL 
shown to be a member of the conspiracy, would be relevant both 1 * to tu \ 
of the conspiracy ami 13 to As complicity but if B does not men ^ 
ind A & name in no w ly comes into the bu mess of ordenn e 


Luroj^ 


CONSPIR VC\— ACQU1TT VL OF SOME 


1G1 


tow cin it bo said tint li'-s oi during of irm-> tlicio cm piuduce in the 
miml of the Tml 0 e w\ uldctl conviction tint A «i i number oi tie 
con«pu icy ’ Of couk, in framing i liw tlu Ii„i-l»tuic cm n> it uown 
tbit any given tlnn 0 is ‘ relev uit fm the purpo-c of pio\ing suni ant 
such but I think 1 un justified in rejecting tlu uh i th it (lie Lf gi-lnturo 
intended, b\ i provi-ion of the 1 aw of c\ idciiei , to ernti i hmtn um-U^-s 
merely nonmi ll relcv mey Ynyliow, one su- iftu m unl>"is of tm- in , 
thu the qiu. tion is not very impoiLint , it -a nib not l > m dU r nnicn 'viia mr 
thing m tediim ,11\ ‘relevmt’ w iirt V oi not. if t* » mittir of fact iro n the 
nature of thing-, it cm not of its own fan/ hi lp low u«K tlu convnti i 

Iromtheillu tntion it appeals tint the rule unduly in* tin*. Mt ‘^ n ’ 

Mthouji the lets ami ded iritions Mere done m the ib nice ot tin p >r V * 
whom thej are offered , oi without his know ledge , or m» b» foie u j 
combin ition lude il-o It v lhamheih, U How St 1r S»7 h v Maipni ^ 
X T> oil n : ti r t ft in I r. 7Al oi alter He leit 


the conspiracy But on principle lets or decl u ition- dti i a con-pn 
con piracy =hould not be admitted, agim-t him to “how his co»ipU y 
Per om» who aie guilty of illegally conspiring together or of ceunniil » ] ^ 

my eriimnalotieneoaredei nied to he inutu ll iguits or confeduates I 
only of the execution of the joint purpose. Uconlm-ly i»3 d t l othoa 
of them in tho execution of common purpo-t is eleaiud the t ^ 

?0 UdlsCt 1G7 , see 1 U 0 It v Caton, 12 Cox 021 It * M ’ « « " 
126 , v Murphy, 8 C A.P 297 bo when i conspirator le vc J 
Ae mutual agency termuntes so fai as he i- emurnetl and hjm j n 

declarations of other conspn itors should not be admis-i »1 ° t j je c(mS 


declarations of other conspn itors should not 
England also a com er*.ation held by D uid u, " ,w a 

piracy on their return from a meeting of the eon-piritor “ 1 0 J" member » 

i ter the meeting, was held inadmissible agmist A mil B. two otnei meniut 
of the r? , rrn n nnpU 1 f.nx 403. bee at o 


ILLUSTRATIVE CASES 

Admissible 

ire. indicted m Middlesex 
r u con piracy to destroy piopcrty 
j I r ( P r ^°f of acts done in Middlesex 
i uotu llic con-pirators, acts done by 
21 


S 1C 


i flir,l nil, ic 7 21 ir lTr ' iu~ f»» t w> M t "" ^ £t 


two me mb a- of the cons 
• itor a and about in hour 


liter the meeting, win held inadmissible agun-t A ana A j} onnc ll 7 St 

»f fc oompnnoj 1? > O’Connell, 1 <;»' 4u:5 ;.f e ot 

Tr NSGoO,72t U Inlchead, 1 Dowl ib R> G1 Nelli cunetoanend 

4 uch evidence 13 justified by ics gestae principle, is tho tj m ^ ncJ Xn 

* fir Oo tho pirticulnr con-pirator i- concerned, when ho le ic^ult of an 

J v ]Vo,l, 33 L J 613, A its charged with the murder ot B ^ 1 ^ of tho 
portion which A md B conspired to piocure on JulJ for i, cr condition 
doctor that B called on him m Juno and asked for i ten ' coiniuon pm 
'raa held admissible against A as the act was in fuitberanoe intended for hut 
But a diary kept by B, incrumn itmg A, and a letter intcnilui m 
J°t «ont to linn, both written after the abortion ccu=;e j ^ftcr arie^t is 

further nice of the common purpo-e Statement of a co coq = 30C L J 

2®t idmis-iblo against other co accu-ed, Sital \ Empe o , ticuhir defen 

2-JJ The acts and declarations of other conspirators t ] 1( J c i ni lc ter of the 

dint joined the is-ociation aie only receivible to piov , so /h Duycr, 
conspnacy ami not his participation theiein F/npwu Ei to 
2l HrK hi , o Keefe y Mulsh, (1903) 2 I R 631 (70.) 

i.^nspiracy— Acquittal of u ome Whcic | more it nn t be lonMetejl 

^ (/ ilntlL'P irilc >> lfc does not follow that all the > P“ N in, 37 C 407, 
> lc 3 mttwl oni iruchargedin 

I , U-««* 


Inadmissible 

A m«l B are indicted in England 


for a con-pir icy to commit i felony 
The only evidence of the concur ic\ 
cot.SU Of acts done by V in Scotland 
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s n 


either of them in Simcy in execution 
of the eonspnacj lie admissible a" unit 
each I? \ Gordon , 21 How St Ii 
535, i? v Bouev, 1 I ist 171, By 
Qttimi. 33 Ir L T R 154, Phw 
Ee 81 

The accused wlio wu ainnlu m 
the jul ins being tned umh r t> 2 22, 
Pen'll toile in lespcct of intention 
ally aiding the pn-oners uiitlei senttnee 
of denth m nttcmptnio to escape fiom 
confinement in j ul He proeured a u\ 
blades and loosened the mits of the 
grates Pre\ iousIj he w is seen hj some 
witness who wore w aiders com c r-mg and 
eurjing on negoti itions with certun 
fellow casttintn of the convicts A 
constable who was cdlcd m as witness 
md had escoited the convicts while 
Under tri il deposed that after the death 
sentence was pronounced and the con 
victs were brought out one of the 
convicts called out to Ins fellowman 
and told him to &i\ethi iccusedRs 100 
The request w is repeated twice 11(1(1 tint 
the evidence ot the constable was ad 
mi-sible under the circumstances under 
section 10 Maula haksh v Enwcioi, 
A I R 1929 Lah 631 


and lc.tU.r 3 written b> bun to B in Eu* 
1 md inciting 13 to commit the crimp, 
but which letters 11 did not uisvai ot 
is-scnt to r llie lets md letters me not 
idnns'.ihle igam t eithei A or B 11 \ 
Banlon, 12 Co\ 87, Pluj) & SI 


■When fiots not ofliei 11 Facts not otlieraise lelmnt 
wise relevant become ielc\ int — 
reliant 

( 1 ) if tlio^ ai( inconsistent with any fact m issue ot leltn ant 

fact * t\ 

( 2 ) if by themseU es 01 in connection with othei fictj y 1 ' 

nuke the existence oi non-existence of an> ntt 
issue oi ic levant fact highly piobable 01 n, 1 P ,0) 
ible 

IUusltatwns 

(a) The question is whether A committed a enmt at C ilcutta on i ccl *" 
dav jir^O)^ 

The f let that on that d 13 Aw as at I ahorc is rclei ant 7 07 (, JC7 1 f 

The fict that neir the tune when the crime was committed* 5 -.. ^ ^ / v | 5 
distance from the place when it w is committed, which would render jn-.„ L # 1 , 
improbable though not impossible that he committed it is 


(ft) The question 1 - whether A committed a cinnc 
Tlie cncumst mces aie such that the crime must hat* 


4 mces ait such that the crime must hat* ^ eea commd ^ 1 jV}, 
by A B C or D Fverj fact which shows that the (n mc could nar j 
committed by no one el*e and tint it was not committed In either® 0 
idea int 


Scop ft of the section Tim section i~- no doubt expre -cd m U 
e\tui**i\e tint anj fact which can, bj achuuof 1 itioci nation be bron^ n|1J . 
connection w ith another, «j as to hue n hearing upon a point in * * ’ t ,/ 

po- iblj be held to be relevant within its munin R But the conuec ^ 
hum m iff urs mo >-o infinitely vinous ami so far icichin e lb it thus to 
section m its wide t idnussibli -enso would be to complicate ever) « 
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a mi's of collator il mqun ic» limited onlj by the patience *” 

parties. One of the Wets of tho law of C ' R, S 'l? convemencc, 

tions made by com to withm the bound', pres cub y » ^ occasion 

ill (1 this object would be completely fiiistr ited by the ' . I con]ec tuial 

of every cucum-tmcc on ether a, ,1c 

prob itiyo foicc, the precise unount of which . mt„ .. . .rowing op m 

by a long tml mil a determination o fn i ,^ ,,*.1 n oxtcnine mo ul.ng 
endless succession, ns the inquiry proceeded lhit 1 [ dieat i 01 „ 

uns not in the mind of the Legislatiue, seems to be 5 liow“ ov m m 

in the Act itself The illustration^ to s 11 do not g« n B H 

1 \ the English Law of Evidu.ee Per JFW J >■>»'/' ^“'no Ind O 
C R 490 , see als,o Ambica v Kumud, A I R C Engluh 

tel So ,t is oleir tint nil evidence winch vv on d be ndinl-lhl ^5 v 

law would bo piopeily admitted undei the Inclun E ^ 

I'd,, mm, 16 B 411 (430) The npplic ition .of this «= turn ■' «“ of 
importance m the livv of Evidence mil , l as „ i > 1 'L'' ° ee d-o Ewimoi v 
judicial authority Itanehwldas \ Bnpu 10 B 43 ( ) eollateial 

llloomvja Husan, 28 B 120 = 5 Bom L R M>» In 

fact admissible as, relevant under this, seetion thei q Qnlble c0n olusi\c 
(1) that the collator d fact must itself bo establish ?« x <. 0 mble pro sumption 
evidence and (2) that it must when estiblished T hi iC/w*ar v 
m inference as to them ittet m dispute Pet Ckand > B L R 443) 

Rulha Sultan, G Bom L R 9S3 (9S6; ( Armed m 29 B 468 = 7 Bom^ ^ > 
see also Hill v Vehopohtan Asylum District, 47 J . , j q „ lcC ^,th 

Maluibir Singh 34 A 341 at p 344 J h Justice Bam >jrc ob med ^ ^ m 

the learned Chief Justice that the statements r ®“ ecl , , Statements of 

evidence Tlio> aie the statements, ot persons, who ar Evidence 

such persons can only be admitted under sections 32 to ml M ot tin ^ ^ 
Act It la conceded that the statements in a^^tion UU( | cr those hcctions. 

Purview of those section* and are, therefore, not ad anis, ^ being facts 

but it is contended that thej ore admissible u * 1(lcr , n w «, e highly piobihle 
'iluoh make the existence or non existence of a i S ^ )n ^ 0 t i, 0 

flic nuking of such a statement is, no doubt, m evidence 

ict m issue highly probable ind as 0 uch imght bo adum ™ ^ u 
but it must be proved befoie it can be admitted 1 sections of the Act 

■t is true wide, but they must bo . cad subject ' tc .the oiteivn ^ 
and therefore the f vet idled oil must be proved in . acc ° r ’ j 10 19 n0 t cillcd oi 

Of the Act If tint fict is a statement made by a pcrsoi * ''h°J ” , lltUm ,1, 0 
c mnot be called, tho st itement cannot be admitted u ” , sections 32 anil 33 
jiurview of subsequent sections of the Act, for ex the elaborate piou 

Hi it such was the intention of tho Legislature is manife- 1 from 1 U» « " (l u , \ lho 
sions of the Act as to relev mey of evidence Suicly it , &CCIl t m , m j Lr 

statement of a person who aid to another per&o «t itement is called 

committed can be admitted unless the person who in , 19 n0 t produced 

As I lnve pointed out above a &tvtunent made bj a pe tlio 3 videncc 

V witness is only admiss,ble in the exceptional io20 Oudh 113 

Act md in no otlicr cases ’ See also Munna f,om tho 

this w vs al o the intention of the I^slature wc lul^ aijl^ ^ u( , 

\ all h" ng extricto of Stephen s Inti odurhon to lit , 3 r ,ph of section 11 

posiblj bo u«,ucd that the effect o ttho second as to fnto 

, oula Go'tu admit proof of such f»ets n, these ( > | jut lir) connecte<l with 

^bv persons not called ,b witness ( h-ans^t.ons snnil ir to but ^ ^ nk 
die facts in I'Jsuc , opinion-, formed. 1)} persons cl Htd as v witness) w is 

ficts) It m ij , for instance, be mhI A. (not cm mik ^ , t hlgh ] % 
heird to declue tint ho hul seen B commit a t rckv uit 

probiblo tint B did commit thit crime Thereto ^ L ttion u is shown 

xa under section 11 This wis not the mten on o ^ the ^eUC in ^ ^ „ 
[>> the eliborvte pnni ions contamcal m Uic f°Uo nu 1 , j nn nj.inhd it-. 

<Y tl0US 3 --30) ns to pirtieulir cl is of biUmuit th „ IU | t 

relev mt f lets utlur becau e tlie cireum linee» , , uhiice e m be _ot 1 It* 
mvt t them with import uice or becui^c no better v 
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S 11 sort of facts w huh the section was intended to include are facts which either 
exclude or implj moic 01 les-, distinctly the existence of the facts sought to be 
prated Some degree of latitude was designedly left in the wording of the 
section (in compliance with a suggestion from the Mvdns Government) on 
account of the \ aricty of matters to which it might ipply The meaning of the 
section yvauhl hay e been more fully expressed if words to the following effect 
hid been idded to it — ‘No statement shall be regarded as rendering the matter 
stited highly probable- withm the meuiing of this section unless it is declared 
to be a rtley int fact under some other section of this Act ” 

This section is not always controlled by Section 32 As a general rule 
s 11 of the Evidence Act is controlled by •> 32 of the Act where the evulcnc 
consists of st itcments of persons who are dead or who cuinot he found, but thi 
rule is subject to c^rtun exceptions R D Sethna y Alv+a Mahamed Slnraji, 
9 Bom L R 1017 Ambira v Kwnud, AIK 1028 Gas 893=110 Ind Ce. 

- 521 In that former cast Beaman J m deliyenng the judgment siys lh® 

question being whether a will was made m or about (s iy) 18b0 or whether it 
forged for the first time in fsiy) 1900, a letter which is formally pioied to hare 
been written by a person wno died m (say) 1885 containing i mention of the will 
is tendered It is objected to as being the stitement of i person who is ueau or 
cannot be found etc and not fulfilling tho conditions of s 32 It is supported 
on the ground that it is itself i relevant fact mder s 11 While I adhere to toe 
correctness of the opinion I expressed when the point was first argued, that as a 
general rule s 11 is controlled by s 32 where the evidence con r-ts of statements 
of persons who ire dead or cannot be found, fiuthci consideration su c gt « 
exceptions Hu case law on the subject is so confuted that it i» difficult t 
extr ict from it any consistent principle much less any simple test for u=ccrtainiiig 
whit are and what aie not exceptions There is a te t i simple and i um CIC 
test, which lensonubly applied yields consistent and intelligible results otcct 
32 imposes restrictions upon admissibility of statements made by ptr on*> > 
cannot be brought befoie the Court to b ne their own eyidenc'' Hie object ^ 
those restrictions and the reason for them aie plain The bisic principi 
leg il evidence being that the Court must always hue the best, ^ follows 
wheio persons cm be they must be biought before the Court to tell w«» ' 

know at first hand Then yor icity can then be tested by the ait of ere i e-cxftn 
tion Where lioweyer yyitnes es cannot be brought before the Court, 
jmcmous statements ne it hist indirect cy idmce of a 1 md that a Court noun jj 
(xccpt under necessity, leccne U all Tho conditions which when compete i 
necessity to take this evidence or none ari imposed upon its admissibility P 
aim it ilfortlmg some gmrantet of its truth As thcic is to bo no climccoxtc ^ » 
the m m by cu>s ex uninition his statement will not be admitted unless Jn 

been nude under conditions which looking to the ordinal y coitr e of * ^ 
if! urs raise pictty stionj, prt sumptions that it w is i true stitement 0 f 

whole scope mil ohjeet of section o2 centre upon securing the highc t 
truth po iblt m the cireuinst uices for the statement And it follows tint 

the per-on tendering such a st itcment is indifTerent is to its tmth or ^ t j Jt 
tiicie is nothing to Inin,, that section into pi iy Briefly the tc«t wild ^ twn 
statement of ipuson who is ileuloi whoemnotbe found is relcyant umlcr «■ . f 
11 u»d idmis tide under tint ection (piesumm* of eour c tbit it is 
rt pect^ within the intention of the section) although it would not be w n j 
under s $2 is this It is idnussible under « 11 when it is altogether UL2 ^ 

whether w hut the ele id m in sud w us true or f ilse but highly mitcri lit A 

did s iy u. In thrseeircum Luicrs no amount of cio s « \ uuiii ition toulil a , ^ 

fut if it lit i fut tint In did sij the tin iv and if nothin* more n n't ^ 

liriii* tin thm„ ud under * 11 then the e 1 st is out iilo * J2 In uc,, | j ti 
is thi forixiiiiiplt suppose tint the peisem who died in 1SS5 can bo i 

hue s», l my turn lief ire he died A was m id when lie m nle his 
in item! to show ihit then) w is i will of some sojt before 1900 Ami it j„ 

not thi slight >t dill renei whether tin stitmunt tint V w is MU'* M 11 1f r 

midi it, i trot or fd^ Hit cyideiiee would hive the eame ami n° j 
or h sydtumuders 11 if the jh rsm Ind s ud V wis not mul whn* 
his will whnx the f ut tint is ley uit undt r“ 11 is not whit idcet it • 1 



uim 


cliiw. lo jimhc no ilwul v tlim„ lrnt tl..! l..i .... ..uo.m 1 it ..t . 11 [ r » 1 h‘ S. 11 

1 „ prMiVlU-d of .1 woo tnu or Mm, llun •'■'1 llun «i.I> 

Facts not otherwise rolcrent. Vi r. . inli < > J"^ V.iT'li'fii 

typktn m hi* introduction mh! mt Ult \ , . . ,) to it N<> 

morofulh txnn. «l if word* to the following . j * j l)t ],| % j m ,|,,bk within 

t |U mail "lull Uon„--iril.-il »S n. 11.1. rim-tlio 111 ill tom ifut irailir onio 

llu im mili s of itlls ^ttioii mill "Mt l* ihi lint .,,11011 cm li inllj 

ollnr itlion of tilt" Uu” lollii" ur ' ,,i,„!i no i.ltMiituiulir 'omi 

■b lmiitH i« Ins 1 km. mw to.1 tollnw fill-; u » 

otlir loon lo.." of tin. Ul, for til- lionM ninl r to , 

f.cMY h,hm CUi M 1> 11 'I 'rt™:,'!’ 1 l , mi... m 

**lhenn>ons why *Ub minis is to f let* in nb 1’ JlJX % mmi-* In 

urc i iclndod, exc« j)( m t«.rt im < 1 1 ■* u mimon 

Hu. fir tplux it is « mitt r of common ixpm.nci n " t MH , ( r mt 

win i r nt ion an mule ro md «n ^ l f ’ ‘ nortuut purport iuiU>s 

rqiriH.ntil lhiithi\ tin not bo «K pended for > i ui m< nt'> u< ul' m» 1 

tlu\ irfc uiwlc undir '•pocul unuin tuna- y V . , m „bihlc within llu 

Ulli'ir U..1 i Mum if Uni mnlir Iho 111 «tt. r M •“•‘t " o II, lint 
»u uuu n of tins *s> bon uni if tin > «ro not nl« \ mt uu« * jrj „ r unihi 

thin mi) lie «-t ltuinn^ wlmh nm\ not bunk' » h L i l( > houM br 

o‘lnr Mitions, *-tili Uu ir prob itiu* force is until P l,t y* r t. 1(l 17 U (, d ''"P 11 * 
ilnirtlol IrfMh. jmljnuiit of Hr,.,,,.. J ...•USom L. B ^ ^ 

Facta inconsistent with any facta in issue ** L , ,1 i on , 0 f the act m 
mcon«i Uni) is tint 1 1 rtiin fit! l umot '' of w j lom the iU is 

qui tion md then fon. lint if tint f ict is triu of \ mt0n 1 tcuey 

dull'd, it is injpo' ihle tint he -hould ha'c doiu ti , U|) j un i\er'd, 
to be coiielu ino in proof mu-t bo e icntnl, ic ; furmah demons 

but mho, in offering euduict, we an. not rt ju ^ lu>t(l ll0 th no this 


out Miici, in olhring cuuuici, we are «««• 5 ..... 

tntion but onh fur ground forinfennu, w 1 1 , v .V L nr nr< , um t ble meon i-’ 

1 uUulonb olutc 1 neon 1 tencj, but nienb v jirol* 1 . jroU/ iito ibsoluto 

t ac> , uul its eudcutmrj -tru» 0 th will men i~e wit 11 f orm of the 
or e -entiil incon I'tenej flnro ire fi\e coimuon on chirked 

trguincnt (though more lire conci i\ ibk) 0) th° ^ S ,l i ... ,, , ^)— 1 > uricly of 
mothir place ( Uibi) (J) the ib eneo of 1 liu-bind ( a ‘“ l ftcr ' t ] lc wU ppo ed 
the pree-csbnj, , (3) tin sur\i\ il of in alh ged detc«iaed 1 , S lU mlhc 

tune of death , (!) the dom t of t crime bj u Hurd pei«on md 1 

tton of the h inn iUc B ul II vjmotc^lio mtulh 

AhbL qiiio rv of mi alibi v> riiajImX'i; 6 aUfgpff.{' ^Jj'icn.forL mill 
Iiicon-I.tciit iiitrtlriTjiK'iiiinallirin ICO •mil !"-- r -If -fKrMs non lihrm itno 

»*« ^ » 


- r ln themetr' Thu , Iho uw J 0 K x \ opei ilion n 

I»ropo ition, con side mil 13 a fartum pioltnndum m. ou 7, Jr 0 r U1 opponent 
m n itiu one Ht 7W «we§ 130 , He illu trUmu (x) proposition total 


nf - tint one II iqmo, c § 130 , -ce lUu tr Uion ( 1 ) ihc prooi UQn totally 

not properly the proof of a mg dn c . but Uic pioofc ■ Jmt bo chilled with 1 
-miM.tent with wha is Mrimd^ t mopoMtion mconMa^ 


t with wlnt is ifhrnuu ls monoMtion ukoiims 

“'■y» v ami if tlie f u.t bo pio\e(l ho c m only p ( { 1C t \ mo ^ ben the f let 
tent with tho eh ir„e and tint lie w is it mot' 1 ur C K «rf it (nhln) ippemtli to 


x a me imiw «***■■* —-, 

|^'*'UPPO'iil to be done orthelihe 7 "GdbviEfi jf^J'^VSfbSoSSul"' It i»° 
J>e, founded m truth, it is the be ic 0 m%c CTidci "Airily implied 1 
really po imfi eudtnce which in the nature cr t | 10 tune 

neg itive When 1 defence rests on proof of m alibi, n d the ])0 ^ibi 
when the ofTencc is shown to li wo been committed, so is to prcciu „ 


when the ofTencc is shown to li i\c been eonnmttcii, so is to ^ p 0 , S iblo th it 
«tj of the pnsoneis prepuce it the pi xce of , dLles. Po 

he could two been at both plus*, the Pi« « ™ «ious honour seen 

iijnew T m Britelnnd v Com, 7 1 P 1 .Ah3, 4G 1) ^ A\ pointing out tint it 

m truth to refer onlj to the weight of the alibi f> j f \| 1Ly we ro intended 
fills short of complete proof except on thc^e con i> i U( i e nm e alibi 

to mem anvthing more they ire cleirl} unround and Jf^^Sfwrth which 
arguments out often E\en as dFectni. the wci D ht of the argument tjvim 
we hayo m this plieo no concern), such statements seem erroneous , for an 
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boT™“i,:r'„ < l K *' nnpo=s I b ,1, t >> but only lutU unprob m .l jot 


impheM “gain”' bSw, ff^Sltaacy .Stnec lcgftmncj of od „r,n 
lo use Ills from uifVr. .1 “ Y°m 1 111 ^Timing leg, hem, 

impowbilih of tin Htnfif h 11 Probiblc time of ikgfcttmj, is lowing die 
p 1 etc /c 1/ojf /#/,.. Vc, w ^ vjmcnc -$ 237, Jmltimj I'ecraqe Case, Vpp 

"' sa A 1 21 >» 2 17, Gwtftw > Qoidon, Piob 141 
iml fo ™ £ ^ a H c ® e ^ deceased Where tho cot pus delicti is di putetl, 
defend Ult not la li I* C 1 T^n 1 l0,l,,U(Ic tIl( - l dkjut iltce i cd is clumo I by tee 
is still alivo lftrr tlw' e #^ C<n V i e< t K tr o UI >Hi»t w obuouslj u nibble that lie 
consi tp n t «,ih 1 ,, i V} 110 tie ill), for tins would be il> olutelj m 

00111 * nt " lU ‘ h " ,k *h is supposed J V,gmo,c jj 13b 

comimt(ni m |«T,> 0f a third person If X is chugc.l with homicide, 

X Hhl “i 1 '} 0n \\ md 11 "hown in di pioof th it \ did the L-iliiu 0- 

i<Woof\ 0 ! fo '*^ficttli'itVhw.Uoit is inconsMcnt with iml 
SSl /nU -I” 3 *. V'/mote * 130 In State ^ J%, 4 Dev d*, 
be coimmitul h\ ^ « e t,,ini11 13 lLt lul ptutcI to the prisoner might n> ri «h. 

K3 Si one Both JIV M rod the defendant] mi«l 

w .jf j j 11 ^ 1 n lmlocent > uid t common guilt or a common innocem 

con st, Ut ro" St % ,Y tbo S»H‘ of 0,,c ° nl > But proof th it re, him « 

knclx^ Sf I,? 1,1 th Y cr,m,n t‘™s reran itself wcle done bv IV II inj 
of guilt as ,ro u ,A' m r rl ! llCL lo the prisoner by remount, so much of the mftrew' 
the tak n ros ll ™ “* " c ,‘° “><«- > ct » »Jiou g ht home to him Proof thn 
once (of trill] t) — mTlL °' le ot , lel 11 ! u l i‘ 0 prisoner perhaps illicit icpcl tin infer 
because emof tw 6C U s e * lc rjt 0| ie shows tliL innocence of ihi other, hu 


ehaitSS I* ? n ‘ aro ! M th “ deceased, uith «ho«e death the defendant ; i 

the .fiiasS nm p ( |‘“ d il Huc ,» lc . olt'tousb th< defend mt could not hate liW 
dcbiies tn „ M ,, re oug , lt t0 no doubt ibout th< idim«sibilit> of plan’ rr 
Brob?bd ?v ni f sb, ?', 0ldo e 'J“ " hcrc 110 ot, ' cl evidence of itsnaitiaihm;| 
Si mutter ” , off f red , . Iu nupiohabilitv or non feasibility h°“ J 

Ihit tl nLSl,, “ tta l a,,cI d ; oulJ »»‘ exclude the evidence of its probaWn) 
wi oot h mv be ‘“ mu 9 clm «‘ « >10 reason foi Us each ton, tor. 
meouSf?,.tm TV rf £ tum '( and if not, ,t ,» most cogent Tho di tan"- of 

r'met i% M? dm iSn h V',i^ ceul i’ h >" ntomore § ns in a» \ 

vveeVheSiroV.L l ,1 l 80 , F i ,M Q J •»•>' ‘-if it could be shown that during < ‘ 
M I f,!, h * hailaeuillj attempted to dronn her elf, and hid K>1 
eynericncc of mo 1 f ^ l 1 , ^“a manifest tint tins i cl loconluig to the cen<r “ 
inatfp t a 1C poo^ Tankmd would have s°tn e tendenev to show tint she might h" e 

3 o itsuo To fk te mpt , , ru SlmccT Cm ^’ * J< ml 11 How fet Tr 1166, 

1 h "‘J 1 ® * 0,, n c «' i C‘l had committed smode ot was killed, ftukj 
lte„fhT,m Y f her i > e 'i;' .melancholy and depressed > ho and herd. hl»f{ 
M T and the sooner it did kill her the bcltei, lieneskr- 

ca^ L o« V t OS! tl|,U " c, ° imoessary for her he iltli 111 hojie it w 1 ' 1 

carry ha oft uid often w .shell hcrsell dead 

l, i, B^Hy probable The words highly prolnblo” point out tint the eoiinK"* 
between the 1 lets “insu, and the coll ilerol frets sought to bo mined nm ‘‘j 
m „ ,S 10 r ;? d ‘ r **■ co existence of the two lii„hly p.ob .bit Fct Mf’f 
Vc'fnn.f inn 0 c 555 H P Mil In Glut of l 

SE \ , ’ T R 007 at P c 914 haUhtlorJ, observed In a. H of «J 

Art provision r made fm tire admission of f lets not othraul e " l ' ' , 

fl7,!!l\' a £r o* v iy .net 


firh i,. ).), “ non e\i tenteof my i ict n 

llTJ im,, ?; ob ; We ? r iniPioblble uul tho ailvcrb w is not union- 
the sccteoi. Without good re ISO., ’ In SalahD./al ',w,jh V Item «»< H 
V, 1& 111'* k is U07 at P 1001 Tttiabn J Mul 'll li u ri r'-iilb 
1 /nSif ro ‘n B 0 "' 1 ”' Hi„h Court, Goicrnment of Komi on v Kno'j, 
ilertc/iaiji, W Bow L It 907, tint the words lo„lilj probihlj nn.ofEi' J ’ 
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iinjwrtAiice m con nUnu„ this •hiUou U »*» *1* i r ^ ,u * u \. I Y ar> V? ^ 
section ilk idim* il»iltt> of tin i» trlu nl ir picu ofni.l.nu thnt oiit i* l h 
ilo <dv ciin ins led uilli mil m fiu t tli in ml* upon die uii,Jit t«» bi dt u l " ^ 
Ihll !>»«.«( ...dim if II 11 nk.ll mil. Kill i'!' rilui" In 1 oilier »"nli M 
hMi .111 nnku onh 1 ) 1 . 1 . full Ii.lini- il.l "Ill'll 1, 1I1UI1U til'll tlu ' «• mlnut 
tel in nhUnu, 11 ill Ik .if„nit ll “ ‘ ”, 

iniiclu lull mu ml or 111 . ollur ti n„nrl-< tin ’ n y" ‘ lr " > l 1 . . 

of III, fut- ... .,.1. mi. r urn Mill. 111. li.ru; 1 l;uf 
llll*. ItlkM M.U- ulmilkJ 111 .Mil* IK* ill* \ Wiilllil II *J Ilf mu. I 

tmec to u* m nmmj: to tin* com lit nm urn « »> or l *i ,l1 * 1 1 '' 1 , 11 , , 

Vf Ill'll Hi it lk iii„ it -ei m- I > im tint m><l<r " »'•> H •>) tl . 1 .in 

Vet, tlutomimt In. ill... .III. it ill ' ‘"tlnn mu t iltvim In r «'" “* 

ttuu-tof ih mli«»i wlun tin r»K\ uu\ of l Imwin ri b up n ** ' . 

m ikui„ Ihu ailirmilioii or motion of i pn»p*ilmn \ 

I rtiUm I)i, U1J II C K M I he follow e\ rut fn»m " 

article m \ Ihu i uni hit Lfntu p llh unminutn lu tal n„ tmi 

our two fmtd umntul com tplim-t we mu t not fill ml** lb * rr " H p 

tlut r lc\ mu, h»„a it com cation, n il or »upp<wd »■* l ' u \ . 

Inlilv for -o no 'll mill drop nut of -ulit tin ilmf pirt of tin It# <>( •' ■ 
\\liuiwe)uu ud (I) tint without m\ ixupjiun nothin,, win. h i* 1 

V> lu 1.U.C.11J nlu lilt I> .<1....- .1.V uni (-‘I til It -Itl.);’ ‘ m m 111 ' ' il, i m 

<ju vlifl wh iU\ir h lo 0 u ilh rclo\ mt i* idmi** ihh it , ’ 

rt dil\ tin re ire fa U of udim ihihtv other th m lo„i« il «• h % «« ' "V"*. 

»«»Mol nlKiiuuf tno-lijit u -un.lt. II... ;.r n '' ""'i", ?t' v ' m k 
mid remote i comicction other* w 1>c«ii„ dm„«n)Us » ' , 

mi u ed or our-c limited In u jur> , oilier-, w J* m„ impolitic p 

for the SLitc, others «« Urn hue .round of lue-cjilu t Li‘‘c 
umui^ as it doe tint m „uuril wlnt h lUiUntii p . , , j’ 

•* occupied m pomtm„ out whit pirt of this | nllUr , f u i mi > 

denies to tliH excluded p irt* not the n mu of eudence hut ... wj JU 0 f 

Mbit cudcnco Adim> ilnlitj h dcUnnmtil, hr»t, by y-lc\ m > uhich 

logic mid not of 1 iw ( — ccomll> hutonl> imbrectlj bj llu „ excluded 

nWrictiu onlj di'clma whether in liter which is lo„iuil J Pjob 

It h lure tint Jfr TusUrc Stephen’* trcitmuit of the law of ^Hkno^is 
perplexing, indeed it comes to h*uo the i iKitof i toMrrfc /wr« N <. nn 

we to know wh it tlio-e things iro (tint arc logic ill > prob it n ) . ^ V 

m e of the hw Ihc law furni'lie, no tc t of rein mej ror th ^ »t ticni> 

refers to lo„ic i- uimn^ tli it the principles of n a. <>nm„ uo hw»" # UreTdv 

and mini Urs ju-t is n \n-t multitude of other things ire *• , m 

ufhciuitlj known Adini^ ibilit> is deb mimed firpt bj 1 ^' J> g 

dlnr of lo e ic uni not of hw M But the -Lituuent i» not tceut 1 *“> tru f L io ' ® 0 
l°n 0 ns OiurLs continue U> declare in judiei il rulings wh it the r mmoie 

arc ju-t uo long will there he rules of hw wlucli inu t t e 

§ V r » ^ N II 2S3 Cutting C J thus di lcrentn^ 

of logic and the rules ot I iw “Although undoubtedh the rclcui cj m c.t.inces 
is origin ill} i matter of lo„ic mil common sense, still time m ■ > , 

m which the evidence of pirtieuhr f.cH isbeirmg upon p». Uc 
been m often the subject of di cussion m Courts of law, and «J ojfan iu let * «P«. 
tint the united lo„ic of ^rcitmanj Tudgos indhwjas mnj t i ieie f ort the 
— Ludg\ice of the sense o inmoii to i e rtat many Individ , 1 +i iu& to -xcquire 

^ evidence of whit m ly be propci 1} c died common m? » . iele\ancv of 

the lutllont. of hw It 11 for tin, rco-on tli it the -ubjMt of «ie ^evmoj o 
t. tiinonj hi, become to -o gieit in o.tent nutter of preci.lentiml 
tnt 'T e , l,n > "‘tl. entire propriety -pe ik of it, retain J Demo „ st ntlon 

ednn dihility on the other hind, fills ^nort oi J- ofloicd 

The distinction is due to the cncumstuice that each evident 
-cpii itelj onil tho quilitj of complete <ki.ionitnt.oii could 

eypecteil of ,t f!„,ce the production of evidence hkm time lnd-.neeono 
picce of evidence must precede another, the udo of admissibd tj , fi.-ct-, 
it ill cm 1 TO0 nothin,, to do with tho inquirj whether certain evidence cflecto 

compute proof II irpnoie § 12 
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Dejpam of probative value required, ihoj,i»‘ rl l n»»l hronl rtquiamcnt 
foi Hi li v uic ) m tluit tin ilaiiiml conclu ion from the oik ml fict mu t uvi 
mobddi or i niun prohibit by potlic'H with n ft rune. to tlu. po ibihty of othir 
mpollu-H II iymme ^ l S So * it is tomiuUnt to u jury to inn! mitLtnof fict 
without dirut or po itiu U tummy of tnn«o fuels mid upon urcum tanlial 
iMiluni imlv dth m„h tin mftiuito or unit lu ion to lit drum from the ciraun 
M met-* pruvul be notnh oluti !y u rt tin or nut -ury, Until h miKkiuiI if the 
< iruim-t wii U < udi m< in *mh w m i> ailord i f ur mu) ri n,on iblt pre iimption 
of tin fails to h irud mid if tin tu'luito lm tint tunhniy it oujit to *# 
l« mu d and li ft 1<> Uu < oiimiIi i ition of the jurv, to Uiioiu alont buuii ( a W> 
ihUrmtm upon tin pnu < foru and iflut of llu uruimd.inus proved njw 
whalur tiny irt Milhuuitlv ituf utory mil cunv menu tow irrmt thiminnm i 1 ^ 
tlu f let in i -mu fnhsou \ Hunter 2 H M 298 I ho propiF te t i ur l“ c aJ 
liu-sibditj of i Mih net ought to he we llnnl , whether it h is i teniknej to l “ tt , 
hilnf m tin mind of in t-on ildy emtious pu-on who »hould mine uiu tf(I B 

it with jii« tin il fuiriit s Vn/ 11 // \ People 21AIk.1i 7”> 

Illustration (b) \\ hut the „ndt l«s hitium V md 0 i»d thiieisiw 

10 ison for Ik In un„ tlntC hisnu> tonurn with the column urn of the to 
while tin moliu and otln r aimoimdui n 1 ireinn I mu** in tooiniiiininitnij >» 11 
A the lrriMstihh iiifmnu is that V Ills unnmitud thi irimo Vrhio\ e ,u ' 

8 P AN It 10u7 lr = "> Cr L I 1SJ 


Venereal Disease to show adultery 1 lie existence of vuuri ddi ca 
a hush uid is some o\ nil nee of in let of adultery on his put. j mCt 

di^cise is suihcicnt eudento of ululkry may dipt ml upon ciieum 1 
1 opl in V Poplin, 1 Ilog I iel 70") 7G7 ^ ^ 

Pecuniary Capacity A p 11 1\ ’s pecuniary cap icily to n u a debt or to 
money is relevant to the probdnlitv of bis p ly in„ or lending to 
pccumiry condition n» to lus capiutv bis conduct in borrowing anil not ! > ^ 
thus becomes relev mt II iginorr § 22 f , =ec dso Douhng v Dowling, W ir 

Report to the Police I 11 c ises where forcible ic-cn try bj the le , j a 
up by the leasee, the f ict that 1 report compl uning of the use of force or u ^ 

tion was m ulo to the police soon iflcr the occunencc, is 1 relcv u»t 
section and is admissible m evidence Ilabibullah v Pal lit 
Cas 292 = 2 0 L J 299 (he 

Documents between strangers A document between ‘dtfmgers V, 

suit 111 winch mention is mule of one of the partus to tho suit or u ^ ^ 
cessors in interest as holding the land as belonging to the evecutui, 
document i& not ulim&siblc Abdul Gam v haquir AIR Ip-/ , j 0 )=t> 

111 Ind Cis 361, Muhammad Iasi// - \ Cluipar, AIR tOJl L* . jjjiril 

Lib Gil fco recitals in documents regarding boumlaiies execute 1 * 
parties in favour of the plaintiff aie not admissible in evidence “ r j , ^ 1 R 
is not dead md does not come to corroborate them Ghulam v how » 

1928 Lih 129 see also Lawai Ilm \ I'au, Ahmed, AIR 1927 \ a far 
Lah 276=9 L L J 180=100 Ind Cas >48 Shell h Ketabuddifi'^ 
Chandta, 44 C L J 382 = A I R 1927 Cd 230, Ckoonty Lai v /)“ V, t,l 
86 Ind Cas 734-41 C L J 374 Ptomotha Nath v Krishna uuu^f 
Ind Cis 420 = 28 OWN 1092 In Promotha Nath \ Ansutta 
Gi caics J said “W e agree with the decision in Saivj ^ 

29 C W N 1022 = 35 C L J 19 wheie it was decided that a document " \\ 
n vture was not admissible in ev idence under the provisions of either se * ^ 
or section 13 of the Indian Evidence Act The authorities, some ot ' 
conflicting are discussed at p 22 of that judgment Mi Justice MoomiCJ jjj 

m the case of Birlsuar Doi/al v Haibany Sahay 6C L J 6 o 9 had p 

held that a document of this nature was admissible m evidence under w 
and 13 of the Indian Evidence Act altered Ins v iew in the decision u» 
v Kunj Dehart ICG NV N 252 — 14C L J 4b 7, where he held that ^ „f 
ment of this nature was not admissible in evidence under the P rol , T „if 
si etions 11 and 13 of the Indi in Evidence Act, thus differing from 
which he had previously expressed Both the cases m Saioj Kw 1iar 


STATEMENTS MADE BY TESTATRIX. 109 

,t(l and Aklulla v Kunj Behan, mu-l bo tiUn to orcrmlo tho m g 

DicarLa Xttih v Maluada Lai 5 C L J 3j, wlit-tx. it was htlil th it n tlocu 
meut of this nature \\ is admissible under the prov i-ioire of -ec j 
of the Lull in Evidence Vet” See nko hir~and ^ fifar, 1G Im Lx^ UJ , 
AUulAUv Sami It, jam, 19 C W X 40b. Chaw II, t Volmi, OjnUni 
10 lad Cas. 015, S.rat Chandra t Sarnia liila lOo Iml Cl; • bl A. m i 
human v DtlsooL, 45 C L J 130 = 101 Ind Co, >42 A K ''“ r ' 
in th a pallah pr.viou.lj grintoil would not bo sud to o l 1 . . 

meaning of Hiction 11 and tlut section could not tx intoLetl 1 3 

statement. Itadha v Sarbc^icar, 29 C \V J* 4 G 9 »bb Itul C v* b< , , 

-x Where certain lauds are entered m the record-of right* 
chafenn land*, so fir as a ■Wringer is concerned the only w i> , . 

papers can be treated as oudcnce would be under this '•ection u 

Lmesh Chandra, A.LR 1926 Cal 113=87 lnd. Cl- 694 

A document relating to laud on the bound tries of the 1 uid in depute ■ * n ^ 

adou- lble m evidence for the purpose of determining whether a L 1 ^ t j l0 

ortyas not m possession of the lind m dispute at .the dito of the ^ 
document. Abdul Karim v Cfthalo Ahamcd 91 Liu Cns Gba =* * t* , ,7r 
Cab 479 , see also Radha hissm \ & urbesuar, 8G lnd Ci- 

The pi untiff brought \ suit ngun«t his -on for icmmed 

Land which stood in the n line of the 1 itter ulkging that tlu *n i j** 

bcnami by hun The defeml int alleged tint the lind u as jmrol r ^ 

his patern d grand f Ulier 1 he pi untiff msw eiul th it his f ther , | u ,n 

the property was icquired, md lie produced i mort 0 i„e boi dt id 

long before the date of ihe purchase m which he de cubed . 1 , whioh the 

Hell tlut the statement m ido by the pi untiff m the morl D u 0 e j 

defendant vis notap irtv might bo ulmi>siblo m tvuhmc l3 *V, . i , „j UK0 
eithepmder section il clu.se <3) re id with section 11 cl my (3) of the . 1 a ^nic 
Ac^or under section 32 clurec (3), or under section la9 of the Act. Saycrmtiun 
Sammiddin, 72 Ind Cas 985= A I R 1923 Cd 378 hi longs to a 

Documents containing recitals tint a particular plot o Qr stchon 

particular will aie admissible m evidence either under scctio K ) £ 

13 of the Ev idence Act, dthou„h they are not between p irties to o suit j «r 
' ZafrrAU 46 Ind Cas 110- 132 P W R 1 1918 ^vhich Sb xclwnw 

on Duarla Nath Baksln v Mn! unda 1 al, a C L T &*> m , Mohanh \ 
was placed m Vulhilom v Vcnlata Cuala 10 M [ ,f ijj? f £ 1 *U 
Jugabundhoo 23 W R 293 But the c\sc of Jdnarla hath \ « 1 . Q2 ,^ 

50 L J 55 was overruled by Surqj 1 uai v Umul Ah, 

3a C L J 19 

Recital m old documents In the c ise of a boiisc ^^j J^^mt bo uisdy 
over half a century igo direct evidence as to who con^t ^ ju j ml ^,|>l c 

available and old documents mentioning by whom it \ as bl^ j j, jyjj 
111 evidence haahunath v IJiudedniui i 8- I' 14 ' JO “‘ 

AIL 526 . f f 

Admission Where the defendants nos 2 ! md J JStli colluded ' with llio 
No 1, which they obtuued under a pirtition and sub-'Uj ? llcJ)U nlsJ nieviou^ly 

plaintiff ind denied the sudpirtition is well as the sile n j t | u y Imd 

made by hup, which went to show that there li ul been I ^ stslUnitt ils \w re 

; « l {^A^^n-att.tudc, could be proved agunst him, m J “ (llll ^ Act Mn 

i /r ,ni ^ ’b^ e evidence uuiler sections «1 (3) nn il r ^ v m » >'1 C 210. sec nlsy jWo 

/ G'/ancssa v J/cssa»w< T fobaiul , 2C W ^ J1--J ^ - u, 

* 1 mayal y &a>han, 16 B 123 r sianttr 

't „ ,, Statements made by testatrix to prove the mil Vloi/tlie te tulnx 

3 Bom L R 4G5 which was x probitc wse, u witncv* who ^ x% ltn< ^ | 0 
4 ?, ur ” lg Ucr .line*,, w is ished to dcpo=o U> ‘^^me.t <h > 

t test itnx as to the di«po itiou of her ornamcnU b> wil t « l0 ]ll( l mint 

,1 aUoweil tli t , iae .tion On iippcll to tin) lligii Cinrl, m . " tlr LH | |j m t 

of tlic Court Jail ms C J olwnul *1 or U«. ain«.ll mt H » >‘ r "" 
it would bo uilmiMibk umltr action 11 of the I vuluito Art 
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The defend mt on the other hand refers to All inson v Morris, L R 1807 P D 40 
as a conclusive luthority against its admissibility , for it w is there held that 
statements made by a testitor arc not admissible to prove the execution by him of 
a xvill This cast however, and the others on which it piocceds aie based on the 
fact that the English Wills Act prescribes a particular form of proof, while to the 
Will m tins case no such rule applies (tho test itor being an i nimbi hint of Poona) 
Atl inson v Morris, therefore, tlnows no light on tho point, we have to decide ana 
it mu-J be determined by othci pi maples Now till's Will would only operate on 
that, which, in its absence, would devolve on Gangu’s representatives, and a 
statement by her suggesting any inference as to the execution of a will would be 
an admission relevant agunst her representatives mid would therefore be 
admissible as evidence * 

History of a family Where the history and status of a particular family 
which is one of a group is m question, c\ ulenco may be adduced to elucidate 
the history and status of connected families m the same group, and such eu 
dcnce is admissible under tins section Sarada v Uma Kanla , 77 Ind Cos 4ot/ i= 
37 C L J 433 = 50 0 370 


Absence of entry The fact that no entry of the alleged pa) ment waste 
be found m the defendants books is relevant under tins section Ansuni » 


Firm of Haji Jamal 7G Ind Cis 327= A I R 1924 N iff 22 , see al o 
mull \ Mamaj, 4 C W N ccvn , limit v Sndhai, 15 C L J 7=17 0 ” 


108, Ah Nasv ' v Mam!. 25 A 90, but see Queen Empress v Grees 

- - - - - O R 356, Ramprosad Sin A 


10C 1024 In the matter of Jaggun Lai 7 C L n. oou , a: J3 

v LaJhpati Knar, 3 O C 231 (247) = 7 C W N 1G2 feo it is clear that on J 
point there is some divergence of judicial opinion It was pointed out mll Tl 
bandi Y Mutsaddi, 45 C 878=28 C L J 409=23 C W N 50 P C, an 
v Stidhar, ubi supia, the cases of Queen Empress, v, Grees thunder Banerj^i^ 


supra and In the matter of J Juggun Lai, ubi ^upm — rMiirm that 


m a book of account are relevant to the extent provided by action 35 
Indian Evidence Act, such a book is not by itself relevant to raise an nJ 
from the absence of any entry The same view is supported by the oesen 
of Lord Dai exj and Lout Robertson in Ram Pei shad Singh v LaUnW p, 
30 C 231 at 247 = 30 IA1 = 7CWN 1G2 = 5 Bom L R If ^ mcn 


Sugar mull v Manraj, ubi supia, it was ruled however, that the cases just m ^ 


Li UUOU VlllA UVt LUAilUV: LUUL LUC 1 ItU lU-UIW Ui in CJJLiJ I - Jiu 

under any section of the Indian Evidence Act and that evidence that in ^ 


u/iuei uuy ocuiivu ui me xiiuiuu jui luanca unu »ru bvjuuiw - pe 

entry in ^ the account-books, though not^ admissible under section ^ pull 


admissible under sections 9 md 11 The question arose again t>e „ ,.r X 
Bench of tho Allahabad High Court in Saahu Sahu v Raja Ram, p e 

ccvu and the Judges were divided m opinion The point * in nUCC i*> 
taken to have been set at rest by the judgment of the Judicial 
Imambandi\ Mutsaddi ubi supia where the fact of absence of entry ^ ths- 
relevant its effect to be determined m the light of the gcneril eviueiio i Aqii 

C*- ... — *1. il.~ „„,1 1„ T. T in IlJSeV ,» 


case This fits in with the opinion expressed by Turner L J m Jf V ^ [{ 

in U T A llil 17.1 T„ tl* n «-„nLA ».l, nne nlnnRll Oil tUC 1 ..U. 


Magee, 10 M I A 165 at 174 In that case reliance was placed on the \ .g t y]e- 
a disputed Taluk was not mentioned in the Decennial or Quinquen g^tlic 
ment as such the iclevancy of the circumstances was not questions 


. aces was not quesinnio ^ ur;it( , 

Judieul Committee observed that even assuming the statements to 5e 

the absence of particulars of the settlements the fact didnot see n >4 
r strong inference against the existence of the 


Nath Rou v Horonauth W R (18G4) 233 Taia Kumar Ohosh v A v 
Jnm Chandra, 36 C L J 389 = A I R 1923 C 2G1 , Qanga w 


Lachi Ram, 28 Ind Cos 705=19 C W N Gil 

Highly probable — Cases Accused were charged with having obtunei 
from complainants bj falsely representing that they were servants of on ® . 
Ikguni awe ilthy lady of Rainpur who was anxious to lend mono _ 
terms held, th it the ev idencc that it or about the v cry «ame time when tnc , ^ i 
were ille„ed to have unde such a rcpre dilation to the complain Hits they J n pr 


were dle^en io nave miue such a repic ciiuuiun to me eoinpimu iuw ju 

making precisely the same representation to a thml person, w is adnu s * ^ 
section 11 mid 14 of tho Evidence Act to corroborate tJie j-tory of tho l ,r0 
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and to prove the intention of the accused Em poor v YaJ ub, 39 Ind Cas 673 
15A L J 241=39 A 273=18 0 L 3 529 , £ . . 

Wheie an a caoe of a disputed deed of adoption the defendant alleged 
the deceased executant had become shortly after the execution of the deed in arc 
of its existence, purport -mil effect, mil nftei hiving b»coine so wire hud taken 

steps to cancel it or to nullify its effect the conduct of the executant from t o 
moment that ho became admittedly aware of the existence purport and e cc 
deed is not merely a lelevant fact, but a very important fact in the cace » , 
ev idcnce offered by the defendant as to statements made by the ex , 
the interval of the execution of the deed and his death expressing le v 
by him of the deed after he had known of its existence, or the action 
had con ceiled himself to have taken regarding it, cannot be 
irrelevant, but is ldmi&sible under the head of admissions under ri7-i 

21 or section 11 of the Act Mir Saycd v Faiyaba Begam, -0 In* 

Self sen mg statements are admissible where they nmke re levai^ f'W-t 
highly probable or improbable or where they are irs gestae Uanhar 1 tosaa 
v J&slio Proiad, AIR 1925 Pat 68=92 Ind Cas 9o4 p 

A cablegram purporting to be from one, m Cilcutta, vvas se t t 0 i m 
London On the receipt of tho cablegrim and expressly referring itl 
posted a reply to B m Calcutta Held that P’s leply to B 'vould of t j 1L 

fact under section 11 and cogent evidence to show that B wa 
cablegram C H Booth v Empewr, 22 Ind Cas 179=18 0 L J *7 = ia 
C W N 3SG = 15 Cr L J 33, see also i? v Dernnglon, 2 C A 1 „ hlc i, 

An admission made by one of the defendants in a prev 
ho was himself a party) as to the common character of a p n0 fc 

may be used m evidence against other defend ints even though y 
he parties to that previous suit A statement to tho sinweffi * ****** ™ 
" oftifeTIefendants in a deed put in by lnm to prove his tit 0 f t j J0 

house is admissible in evidenco to establish Uie comin 
entire lane as alleged by the plaintiff under section 11 of the E , probable, 
are relevant which make the existence of a fact m «f u o highly ^roin ^ 
therefore, the fact of common ownership m other P ar *f f t i, c cn tiro land 

treated as relevant to the i-sue as to the common character of the enure 
Haro Vinayal \ Narhart , 16 B 125 . - 

Where m a suit for rent under a lease of land, alleged to ho pure j c uu i 
and leaded to the defendant again, the defendant totally a ,j nt ] |0 
iia e, if the defendant proved that lie did not sell the land, t , pdev m j 
not sell it would be inconsistent with the fact of the lease, and hence rcicv 
under 11(1) hug Ilia Pru \ San Pan 3L B Jt 90 phantom Uio 

Freoucnt transfers of the interest in a tank xvitlio J ^ ® nCK l 0 f 
terms of tho holding, or in the amount of rent paid extend g and. 
more than CO year*, were held to prove that tho tenure was ] t beiu 0 

transferable^ the fact of tho transfer being inconsistent with the into 1( . 
tomun iblo at will hidln Krishna v Wistonm 13 13 I- *}• “r, “ Veld that the 
On tho question whether cert un lea>cs were perpetu u, ^ wns to 

fact, that the intention implicated b> the nets and coml e „ailir circum 

^ r,^wr’ r urat' .1.. 


miM> certain other leasts granted it iijoutmc um- H t | 10 

ptnxuml, uonhl ,n iko it liigh j 1-rohx i . « t ^ 

- ntmUnH-uH^r, ?ml to tho lots- in .1. P«i« . ..'X,, lw I^l 

tlu sc lease* would In. relev mt mule r cl m-e (-) of this 

V Kim \arujnn 30 C SS3 , „ .»„> trciiM.'d of other 

In achirgc of forg. rj evuh np> of ,0 "i |11|4 ,!dc under tfn« Kction 

documents pu ih*cIc< 1 or even proved to be forges 1 is i 
^ 2. f ralhuilu*, 11 13 II C 90 . , e\tin<«s for tho pniss u 

Ihe statement of i witm « for the defence th it pnn-^iuenth euuld n »l 
Jl® n } sxs 1 particular ptue it a p irtieuHr Unu, ^ nn j the 

tlnn have Ihhh at anoihir place, where the latt* r tUt ihr»i«*h tin witiu-* 
le'ci'-d per ous is properlv nlmivible m evidence, ive _ o 


•'v.-i, ih c ons is properlv « 
tor Uui prosecution mav not lum cl f hr 
v tsiklmiam, 11 B H C 1W> 


u ivnieiice, *>en 

hevn cro s-t summed on Uie jKim. 
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S 11 In i trill for in oTenco umlcr s 1 (a) of the Picvcntion of Gunblmg Act 
ill 4 ,e V' 1 " cnc .° t* 11 * was pitviously convicted of simil ir offence cannot 
28 B i% Clt " Cr um cr s ^ or s 11 °f the Evidence Act Emperor v t lloomiya, 

ILLUSTRATIVE CASES 


Atlmtwihle 


Inadmissible 


Where i person is chugcd with in 
offence of conspiracj to give f ilso ev i 
deuce m *i case the previous ictivities 
of tile accused against the compl un inta 
u< admissible under this section Haim 
Oijaio v Fmpnoi 6 Ring 6 = 109 Ind 
Cis 491 = A I R Ring 118 
Where the aecusid hail during n 
period of extremely strained comniun il 
feeling enunented that it was tho 
Hindu s inherent right to piss with 
music befoie all mosques at all time of 
the da> and night and it ippeaicd th it 
he had orgimzed a movement with 
tins object and the stitements of the 
accused while in corners ition with the 
District M igisti ite and Superintendent 
of Police showed that accused h ul no 
idea of obeying pi even five oiders the 
statements made to the Magistrate and 
Police Superintendent were admissible 
in evidence under s 11 of th< Evidence 
Act Satmdra Nath Sen v Emperor 
32 C W N 477 = 47 C L J 444=111 
Ind Cas 396 

Judgments inter paries are relevant 
as authoritativ e statements of facts as 
found by the Court Gopal Lao v 
Sitaram AIR 1927 Nag 19 
The author of a book was proceeded 
against by the Government for creating 
class h itred ind the books themselves 
were forfeited The author applied to 
the Hi„h Court under section 99 of the 
Criminal Procedure Code to set aside 
that order It w is dismissed The 
judgment was held admissible in a 
prosecution against the same person 
under s 133 A of the Penal Code Kali 
v Empaor 23 A L J 846= A I R 
1927 All G54=2SCr L J 783 
Balaam papers are admissible in 
evidence against strangers if they can 
be under 55 11 of the Evidence Act 
liahunnddm v Umcsh 87 Ind C is 694 
Fx parte decrees for rent obtained bj 
1 1 mil lord against the heir's of a tenant 
and sati tied bj the latter, are evidence 
of tho existence of the tenancy at the 
d itc of tho e decrees inul ill v 
Kamala AIR 1923 Cnl 270 
Fudenco adduced to prove the custom 
prev uling in connected families mij be 
ad mis iblc to prove the custom in the 


Rccitils in documents regarding 
bound mes (xccuted by thud parties 
in fivour oF the pluntiffe are not 
idmissihle in evidence if tho executant 
is not dead and does not come to 
corroborate them Ghulam v Kohnt, 
JOLah L J 370=109 Ind Cas 728= 
AIR 1928 Lah 428, Imhca i 
Kumud , 110 Ind Cis 521- A. L R 
1928 C d 893 , Lajpat v Saix, 8 Lab 
651 = 103 Ind Cab 889 = A I R Wj 
Lih 418. Kumud v Dtlsool, 101 . Ind 
Cas 542 = 45 C L I 138, Sheilh 
Kdabuddin v Nafur, 44 C L J 
A I R 1927 Cil 230=99 Ind Cis 90/, 
Pramatha v Knshna 23C W N 109 » 
Abdul v Jonabah AIR 19-3 Ui 
299, Tnmbal v Gancsh A I R ^ “ 
Kao 22 Suroj Kumai v Umcd «, - J 
C W N 1022 = 63 Ind Cas 954 
In a suit for rent a statement co 
tamed in an order for deliver) 
possession as to the rent payable w 
admissible in evidence Chandra 
Sheilh 87 Ind Cas 512 , 

When the < barges against the accafl 
are of dacoitj and noting, evident 1 
on the dav after the occurrence, , 
accused who was a Mussulman v ran 
another a Hindu to embrace Warn, »» 
threatened to beat him if he did , Ares 
wholly irrelevant to either of thee = 
and should not be admitted, lie 
standing that the riots in ^i . 
accused was involved were due to s 
Muslim dissension Daijjafi _ 
Emperor 52 C 499 = 88 Ind Ci 
Pnor deposition of a thud pa i 
inadmissible to contradict the cv 


or impeach the ciedit of a witne s> 
case Pobba \ Bubba 78 Ind d 
A I R 1924 Mad 537 , 

Where a document haOwea.'MW 1 ^ 


m evidence is evidence of atn (a 
tion tho parties are often »P . 
refer to the lccitalo theiein as rci 
evidence But the recitals arc ^ 
evidence especially if thej arc u ***#/<, I 
assertions b> a person who is a« v ® ^ 
who mi 0 ht lme been brought ** ^ 
the Court as a witness Ai 
Kader, AIR 1923 C iL 290 ? 

Tlio accused was ch irged with n ^ 
caused grievous hurt to one o 



illustrative cases 
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Admissible 

nil m Out lion in I'Uit. 
ia oOO 370=37 C L J — ^ 
iVhero the quo Uo» v> is whelm r pro 
alms* in lumic) held under A 
WaV of 1858 in. ulmiMible m 
idcnce in a sub-cquait suit to 
it the defend uit w is a lunatic** 1 
xticulir timo it wts licit! th‘t » 
ilcr& and reports m ule under the act 
, the Judge before whom the lunnc) 
weeding* i\ere hehl, uero wrote’***®' 
i euduicc Snmati PadmaMti n 
1 onomah , 31 C W N 378- >3 In* 

! i oGG , if 

A full horoscope pap trc<l from a short 
ne ii idmi^ible m c> idem* so f ir ns | 
he il ito of the birth ind the p in-iitigo »a 
onctmed Ilnrbalta lut v Ghdiul J> a J, 
HOC 208=* 18 Ind C is 100 

Vn entry m ule in i rcgi'tor ox in 
loor piticnta m n hO'pit il la ndim-aiiwc 
in cwduicc to prole tint the per^o 
mentioned m the cnti) " ls m the hos- 
pital on i « rt.ii n d de Unolal ' a 

Enmror. 5GP L U 1918= 13 P W B 
Cr 1918= 13 Iml t is 429 . 

Ihe judgment ind the proceedings 
m r-civil suit ngnmat i v uj 4 out 01 


Tirfvif suit ngnmat i \ud4 out . 
hich aclnrgcof profcs-ional misconduct 
fruned -igunst him, nre mlmia'iblc m 
ridcncc in in enquiry into the 1 dter 
iiirgo under s 11 of the E\ menco Aig 
ut the decision of Civil Court is not 
oucluMNe proof ngun^t him m suen 
nquirv Munt Ecddt v Venlata Jiou , 

3 M L J 447 = 13 Cr L J S00= 

7 Ind Cu 344=37 U 238 
The tbsmcc of in entry of pnj nient 
•n in iccount booh is i relevant l»ct 
under sections 9 ind 11 of the Evidence 
Act Ganqaram \ Laihiram , 19 C «» 

N 011=28 Ind Gas 705 , .. 

I\ here the ci*>e was tint i forcible 
entry was mide onbehilfof *i le^ox 
upon i particular occasion, then the tier 

thlt ft ronnrfc tn (hn >inlirn eOlllDl UnlUg 


idmi£ible m evidence 
- . Balht Bah Singh, 30 Ind 
e. 292 

On a charge against the accused of 
heating by falselj representing ttiat 
hc> were the -servants of t wealthy 1 ul> 
ind were entrusted to act on her bcnalt 
n the arrangementa for loan 0 , to be 
made with the complainants out or the 

inonty she pos^ea-ed and thereby 
obtaining roonej from them on ore 


Inadmissible S 

iccu c tdwio that the con ten fe» of 

a" -ti " u*r's b c ”w“n 

11 Lmpcror \ a uaiu > 

933 j „ upr^on who ia dead 

a tint 1 

a petition W S' > nt ^ ccit'in 
corUin 1'“^", ,| )]( m cv nlenco 

"»' l > ,i’° f iht E\ [tloncc Act few* 

umltr - 3- or , , n ot ulmralilo 

I .tatement tlonc » » I}am Eri.hm 

a&A c 

(IccCl'Cll pCT-mi * j t | property 

jis-rg-s 

Ai/yar, lb " 

the dcJTibmt l » 

boumtgP'c^ ?- „ a “ cc ) ititcd tint tlw 

Ivound'r'cs ofluapwc! (left „,| iua 

lurdofUtoprcdcccsor „ nut 

"« slt J n ,mder Son U AWu(k\ 

£K* iCLJ1W 
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id miss ibid 


Inadmissible 


pielext or mother in connection with 
tin's iffur held tint evidence of m 
stances of Mmihi but unconnected 
tion 5 * lotions with other persons, during 
the peuod covered b> the evidence of 
the cumpl nn mts is ulmi^iblo under s 
11 in order to corroboi ite the pioseui 
tion evidence in support of tiie p uticul ir 
often ce chirked Lmpcioi \ lalub Ah, 
15 A L J 241 = 30 A 273 

Wheie the question v\ is whether i 
channel vv is m old one or ucuitly 
constructed and wlnt was the custom 
as to the flow of w ater i pnor decision 
on these questions, though it is no 
evidence of the custom as against one 
who was not a part} to it, is }et prana 
facie ev idcnce of the fact of the existence 
of the channel at the d ite of the htiga 
tion Katvpam v Meianqi, 5 M 253 ! 

Where in a suit for rent of land from 
defend uit plaintiff alleged that he ; 
bought the land fiom the defendant 
and thereafter leased it to him yc ir b> 

5 ear and the defendant to tall} denied 
the sale and the lease, evidence may be 
given of the fact of the sile also I 
Kaung Hla v San Paw 3 L B R 90, 


In suits for damage 1 *, ^ ® ults 111 W ^ 11C * 1 Court 

facts tending to entblo chimed, any fact which will enable tnc ' ' 
Court to detrrnime to determine the amount of damages when 
amount, are relei int ought to be awarded, a relevant ^ 

Scope of the section In a case for damage no denial or defence s n ^ 
necessary as to damages claimed or their amount, but they shill be deemeu p t 
put in issue in all cases unless expressly admitted — tide Boscor’s Lisi 1 s|a 
286 So in a__ SmL-in_ which, _damages_are^cl aimed, - .vl M „iouuf 

^alwa} s a Fact in issue Any fact which enables the Court to determine tne , ^ 

of~dannges is thus clearly admissible The substantive law states i 
which would enable the Court to determine the amount of damages ^ 

Damage— definition of D images may. bajd gfined a s the pecunpO 8 ^ 
peusaUon-._which_tlie_.law ,awards~to a person for thcjnjury3ro^l^fc^ t '|, ^ a 

■" reason of the^act_or. default of mother— wheth er ~6uch ^ 

breacli" 0 f"contract or tor^or^ta put-more_shortly^daoiages*iira-tlip~ ie ^ *^ lD , 

given bv proccssHof^Iawto opersoixior thc5vrong that another has u 

Haitian/, Vol 10 p 302 

Amount of damages how ascertained 


Theoretically speAmg thej 


Ainouiib ui uumages uu« nauciiamcu incuicuLmi, ' 1 imlUTP 1 

underl}mg principle bj which the Coiuts are guided m awarding 0“' 
nslilntio vi integrum Per Bouen J in The lrgciUimxl, 13 P D 191 at P - ’ Jj llt i 
B} this is meant that the law will endeavour so far as money can do lf > , 0 ‘ m( 1 
the injured person in the s mie situation as if the confr ict h is been P g^ 
(llobmton v Harman 1 Exch 850 , Bain v FothcrgiU L It. 7 H D ^ tfu. 
^ I onler L.R 8 Exch 240 Fiance v Gamlet L R6Q.B MKJj,,! 
po ition ho occupied before the occurrence of the tort [Philips v 1** „ > q 
S outh Western Lad Co (1879) 5 Q B D 78 Lmnqston v But yards ' t « 
5 App Cis 25 Tlio Mahana, (1900) A C 113] which adver elj « tt f 
hun Halsbuiif Vol A p 303 In cases of exemplary u images the P n ” * Lrl i]) 
restitutio vi integrum has no apphe ition Exemplary damages are y 



AGGRAVATION AND MITIGATION 


awirdcd to punihli the defendant for his wrongful net Finlay V Clin nay 2' Q, S 1 
B D 493 (501) So hr os breoclies of controct ore concerned, on exemplary 
d image is only uvvirdetl m the else of breoeh of promise of mornoge * 

WoSm, 1CBN 8 600, Deny v Da Costa, IB 1 C P 331 >uch du n ogw 

ore generally awirded_jn_ail,OQtuiii. for Jort, as for instince os ' .) , 

ne gligen ce. musagceTl ibel, si mdsTs-seduction^mMicious piosecution, and filso 
un prisonmcnt EalZbia ij VoFlO, p 307 

Measure of damages m cases of breach of contract ^ ? 0 

Qontrict such damages are to be awarded as may reasonably b PP _ 

- have been m the contemplation of both paities when they mace ... 

a& {he probable result of the bleach of .t Hadley v v m 

But where the contracting putie? arrange beforehand among them 
sum the amount of damages for breach of contract shall be esti > sP 
dutj of the Courts to enforce the provisions of the contract, as „ , , 

no rule of law Palm j v The Secretary of State, - Agra 194 tuallv 

plaintiff cannot recover as damages, anything beyond wliat he has cuiauy 
luitomed Ma dlmb v LuUm, OWE 212 So the extent of domo^ee mu-t be 
proved before a Court can give o decree for dornagee Kislo Mohun v W 
11 W E 230 The measure of damages in o suit for breach otemtn* >V"“ 
difference between the controct puce and the market price at the 
Mm T Cassini Nairn, 1 C 261 Mohamcd v Klioo sin, 1 h B BUS. 
him Smidt, 22A 33 F B , rtamalmgam v Means £ 0, ’'\£Vd74 = 47 B 
871-5111 L J 213 Keshan Lai \ Dcnan Chatid, 27 C W IN Jti " 


oa-oi m h j 943 jiesliav un v „ ■■ „ p on 

503 P C The leading case on this point is that of Headley v Baa ' dale 91 ha ilh 
'there Ahhrson B said “Where two parties have made a contrac^ which on o 
them has broken, the damages winch the other party ought to race ' ^ _ 

of such breach of contract should be either such as may fairly on . from 
considered arising naturally, i e according to the usual c ? ur ® ° j *L i, uo 
such breach of contract itself, or such as may reasonably be s PI - . * ^ 

been in the contemplation of the parties at the time they mldet f . r 01l tract 
the probable result of the breach of it” On this case section 73 of the Contract 
Act is based , , 

Damages ux cases of torts In coses of torts “one who commits ^ wronghil 

net is responsible for the ordinary consequences which aie lik y 

generally spe iking he is not liable for d imago which is not the nntura q £ 

consequence, unless it is shown that ho knows or has reason . of 

knowing that the consequences not usually resulting for the act , y p olLC n 
some evicting cause likely to inteneiie so as to cause ^damage o i 

(1872) L R 7 C P 253 


Aggravation and mitigation In actions of contracts as ^ gc 

or conduct of the defend mts are not *o be taken into uc wounded 
f dl l' nop rtrc 3 un ages to bo aw onlcd in re pect of ills ipp it 3^3 

fcthngs, injury to reputation or inconvenience _ llatmnj Gcne- 

In lluinlin v Great Northern Railicay, 1 H AN 403 the Cour entirely 

nlly ‘> 1 ) 1 . ikmg thp rule is this , in the cim. of i wrong the dim ■ «;.'* Ui t j lc 

"ith the jury, apd they ore at liberty to take into confident o A the 

Pvrty>« fu hugs * and the p un he his experienced, a*, ^ 

Wtuitof Violation m Vtum of a^iult, mid many topic- u 1 in n> 


vvtuitof violation in an iction of a^iult, mid nian> * k im j 

.ikmuiu of dim'. »- find nhec in m icUoii for tort °r «™ug control ’ 
"Inch ccUr nn .... wli lUvcr in nil ordin irj «cUon ot com 


'nlncli SSiKiVtfvv. „o pi . co wl.lU.vor in nn ordin irj notion ot “l 1Ir 
8 " d o n7di<im v Cutties, 1 G 13 811, i’earec ' „ IIor ,„ n 

Uui m L vvs of tortv no cyict mom., vvlno om bo fiyovl lor p l f Jt 


elm meets of torts no evict money vaiuo em eu . r r Jt 

^ the phmt.tr In the Xahana, (1900) A 0 ^ /^ ^ ono of Vvtrune 
P 110 muI The whole recoil of inquiry into ”Zx wluth vou 

diffiuiilty You very often cmnot even liy down any pr 1 .J „| lj} 

cm enodimagi^ nev»rlhele->s it is reimltesl to the ]*tp montv 

‘J 1 tbo pkiLO of tile mrv t j eoiv*nler wh it co npvn Uiou sb ill bt M' 1 


*'* lllu pinui ot Uie lurv tj eon^nler wn u npu 11 , 11 , , , i.,,,. 

for vvl'ut vvn!n?ful ml T.ko tin mot fu.,d,,ror,,nl,...rvw-.Joiv 
uiyhnly to me euro pun md vjfltrmg in momys ft'"* 1 * 1 * , thi exut 

tluit you cm by any arithmetic vl <r ileuUtion t Uibh li y 


176 


THE INDIAN EVIDENCE ACT 


S 12 amount of money -which would represent such a thing as the pain and sufftnng 
which a per&on has undergone by reason of an accident ne\erthele s the 
law recognises that as a topic upon which damages can be given ” 

Evidence m mitigation of damages may be given by the defendant 
Thompson v Place 1 Mood A R 210 Dencw v Data all, 3 Camp 4ol But 
in giving such evidence the defendant should not be allowed to prove colliteru 
matters Simpson v Thompson , 3 App Cas 279 , Yates v Whyte, 4 Bing N 
272 , Jebsen v East ami West India Docl Co (1870) L R 10 C P 
Creeiy v Gurr, 7 C A P 64 

Breach of contract — Mitigation of Damages The respondent contracted 
for supply to them by the appellants of a large quantity of steel cartridge clips, 
the respondent to supply the steel Thev broke their contract to supply the 
steel and to take deliver) of the clips The appellants m an action for damages 
claimed the difference between the contract price and the cost of manufacture. 
At the trial the respondent’s counsel sought to cross examine a member of tne 

appellants firm with a view to the mitigation of damages by showing that the 

appellants mills had been fully employed on other equally profitable wo 
and that the appellants could not have undertaken this other work if they n 
been occupied with their contract with the respondents Bailhache x J «opp 
this evidence in limine as being inadmissible and irrelevant and gaVtf juugmf 
for the full amount claimed The Court of Appeal hold that the cro-s exaimn 
tion should not have been stopped and ordered a new trial of the is ue as 
damages Hill (Johns) v Shou ell (Editin') 87 L J Iv B 1106=1918 »* 

2G1 In that case Viscount Haldcone observed ‘ If in the course of l>u > 
the lo'S had been diminished by taking on new contracts, credit must be S ^ 
for this diminution Further investigation was necessary in view of 1 
bility that the appellants could have used machinery other than their own 
effecting the manufacture of the clips and so carried out all their com 
A litigant ought never to be refused a reasonable chance of stating facts ^ 
were on the face of them possibly relevant merely because a Judge tuoug 
he would probably fail m establishing his case ” 

Libel and slander — Evidence of character The evidence of 
generally inadmissible with regard to the cause of action or defence as *«* ^ 

may be But although in civil action evidence of character is not ai* ml = 
sustain the cause of action or defeat a recovery, there is a class of acu ^ 
winch, from the nature of the issue evidence of character is relevant y t oT 
measure of damages Perhaps this is moM; frequently illustrated T .i OL tno f 
slander and libel hold Ellcnboiough long since tersely stated In® ‘ . j 
which still prev uls Certainly : a person o f dis naraged [ fame is jigt-Cy I 
the same meas ure, of damages wit h o ne wl7bse~chancteir' is unlucn ii^ly 1 .^^ y 
*i3'i,Qinpctcrit to show that bv evidence ’ — v J/odrTT’M'A' S“ 284 D* r,,iria it 1 
Kansas iitij’ rJ runcY'Co 32 Fed~813-a leading Amencin case, Brener J V { 
little better After stating the effect of a libellous statement on a man 
and of good repute he proceeds “Now if it so happens that my W® “ 
dishonest and impure and you charge me with that and prove that th it * 
then I am entitled to nothing for you have simply made public the act . ctfB r 
fco, on the other hand, if, whatever may hive been my actu u ‘ 1,p » * mf0 i 
munity here believes that I am dishonest that I am impure then }°" r 7 fl j rr -vlV 
to tint elfict makes very little impression upon my reputation , thopc®li«. ulat u.a 
believe it already think that it 19 so, and ‘■o I have not sutlered, n»J x • j ii 

has not been damaged by your statement Now go a little further, 
be true tint I am known m the community and justly so, ns a common ur ^ wJ 
i liar room Ioifer, one that every man despises as he meets, and °. n ® r t b-l 
should circul Uo and publish a ‘•tatement against me that I had told a lie 
1 1ml stolen money That may not have been my reputation Ik fore ^ t 
may simply have looked upon mo as a mero wreck i dissipated ami . pi 
man ami may not have looked upon mo as one who wis a liar or * ‘JJ . 0 r 
courM in x certain sense by tho publication or st itement you have iaj .j 
reputation you hive gotten people to btlicvo I am worse th in they ttio 
before but on tho other hand, if I had such a reputation, how naturally ) 
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SIS “Well, it does not hurt much’ People thought o£ ,i a '“ dlr S 

before ns they do after the statement , my character '.ml reputotio m the com 
m unity is not worth much , 1 ou cannot hurt tint which 

inasmuch us the lotion for libel or slander is brought for the in ury I tot the 
reputation the less valuable thit reputation is the Y s %, P ,!“CnCs his reasomng 
suffered” In the last mentioned case the learned Judge thus 

Hesajs ‘Now that thought comes right rnto Ins case b he defendant ajs 
that the plaintifl s character is had , tint her reputation m t snceifio 

not that of a pure, truthful, honest, upright woman, and ‘hough i this peciho 
charge may not be technically true, jet she was not hurt much, repu ta 

added to a bad reputation tint she had alreadj Now in respect her reputa 
tion, you have the testimony of their witnesses as to wliat it wa m that Mm 
mumty, >ou have also the testimony of ono witness in r/ t u e truo 

saw this plaintiff and her brother having improper mtercourse ttit betr te 
that she did hnve that incestuous intercourse with her brother, .‘JX-rourw ^our 
ma> not be true that she was pregnant as a result of that i»tercourse^>our 
common sense tells jou her reputation was not badly in J“^ , j„, nace s 
very little by this addition il charge * So that with n yew to n ga l^el^or 

the defendant may show that tho plaintiff, although injure y ^luch 

slander was injured b\ reason of his previous character to an further 

a small sum by way of damages will compensate Bui r Jonc s * 
elucidation iide section 55 and notes theteunder 

Conduct of the defendant In in action for libel the ' m ‘duty 

that the libel was scattered broad-ca^t when the defendant ^ Qcs 

and had no right to publish it except to a limited number of P Qathcrcole 

Ugm, v I Vclhlei,,o Bins 402, StocJ dale v Hansaid,9A £ ^JwnTthe 
v Mtalk 13 L J Ex 179 So also m a libel case the defendant s conduct at ^tne 
" time of the suit, may aggravate the amount of the damage 1 

Itobmson 12 Q B 511 at pp 513-314, laid Denman OJ md ±b* 

defendant’s conduct in putting a justification on tho ag proving 

attempt to prove and will not abandon may betaken into consid . , 1Pr . m 
malice and aggravating the injury” So in actions fo the defendant 

assessing damages are entitled to look at the whole cone VC rdict 

from the time the libel wa3 published down to the time they g , md ln 
They maj consider what misconduct has been before action, 04’ O B D 

Court during the trial Per Lord EMicr, 1/ i? in in effecting 

p 55 So also in cases of seduction the conduct , tbe e ‘ promisc of 
the rum of the plaintiff s daughter by fraud and under cove ^ P gQ a i b0 
marriage may be taken into consideration Halsbun/ v 01 10, 1 “ u i tin <, or 

where a trespass to land or the seizure of goods is acconip * although ictual 
oppreosive conduct, damages of large amount may be awa q , j R 4 

injurj 19 trifling Merest y /fomy, o lanut 412 J ^%J cn 5ScOnduct 
Each 13 Moore v Shelley, 8 App Cas 28 », 291 P C iho ‘Helena ^ ^ 411) 
may also be proved m mitigation of damages Mount fold v > 

Cook v IIosllc, 8 C tL P 568 

Proof of financial standing of defendant It comes rafher as a 
t»tho laj mmd that there is one law for tho .Mmff OutVs fof tho 

although m the administration of justice, the jrroccs an j m a> bo 

Eethr-ofsthc-colmumts The logic of the position is unal c ,|, ir |ct( , r becomes 

easily analysed We have seen tbit in esceptio | j evidence is 

relevant in civil actions nnd that generally when ada n«ed snen ^ ^ ^ 
recenetl to affect tho measure of damages This ■• ta E u l . a , jj, Under 
man of good repute and another for him who J ““Xng of Ac nrtlcs are 
ordinary circumstances tho financial situation and stall ng o 1 
wholly irrelet ant. rhe™omjlj.lJamag c s ' n.Sn<li.7t of _ 

contnet or in jctiSToTtortjiIioii other oiroum tances_wnom m (. 
iho wealth or povertv of the parties but it is well yl TV mitonnl fact, aud 
olcasesTn ,vh,ch tho wrak^r tho defendant Lccoi .1 matemd met, ay 
whu.li maj be proved on the rpio-tion of the amount of dama*, testimony 

in thoMi cases where exerapl irj or pumtorj damages are aUowed, tlus te ti.nony 
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becomes relevant on tho ground that ft veidicfc, which might sufficiently punvfc 
one of hunted means, would seem insignificant to a defendant having a large 
fortune Evidence of the wealth or standing of the defendant is sometimes 
relevant for the purpose of determining compensatory damage* This i* for the 
reason that the financial standing of tho defendant is one of the elements 
contributing to his influence m his social environment, and there are injuries 
which are aggr ivatcd or increased by the fact that the persons responsible for 
them are persons of rank or influence Burr Jones Ev § 159 bo far as the 
cause of action rests upon an injury to the ch iracter or an insult to the person, 
compensatory damages may be increased by proof of the wealth of the defendant 
This is upon the ground that wealth is an element winch goes to make up Jus rank 
and influence in society, ami thereby renders the injury or insult resulting from 
the wrongful acts the greater ” Johnson v Smith, 04 Me 513(550) Evidence 
of the pecuniary circumstances of the defend mt is admissible in two da & 
of cases (1) where the case is one in which exemplary damage 3 may oc 
awarded , 12 ) where the case is of such a nature that tho vvcilth of the defends® 
inert x*es the wrong inflicted And a third cl iss might perhaps be made m action* 
for breach of promise of m irrmgo where the wealth of the defendant is aanjiv |W 
to show the extent of the plaintiff's loss , though this cla*s may properly * 
under the second of tho above clav^es Exemplary damages aie given a» 
punishment where loss is committed with fraud actual malice or deli bora 
violence or oppression, or where the defend in t acts wilfully or with suen ct 
negligence as to indicate a wanton di*regaid of the rights of others aaa 
such cases the colouring facts are always relevant Burr Jones Ev §1 .59 
Defendant’s fortune In an action for breach of promise of man 
plaintiff may give evidence of the defendant’s fortune, for it obviously 
prove the loss sustained by the jihintiflybTTtrT^km an action for jvl 
(.fames v Biiduigton, 0 C & V 589), nor for 
L R 9 Q B 79), nor for malicious prosecution for it is nothing . 
purpose "that damages are taken from a deep pocket ’ Short v Story, 

Sun , Roscoe N P Ev 86 <,{ 

Time and place In an action for assault and battery the circum*i 
the time and place, when and where the insult was given require a ^ 
damages, thus it is a greater insult to be beaten upon the Royal Excnang 
in a private room Per Bathorst J in Tulhdjc v Wade 3 AVd* 19 > B‘ ace 
v Ox fold, 2 M (Su S 77 Jfeieslv Haney, 5 Taunt 442 |fl 

Proof of financial standing of plaintiff— American Rule— In 
which compensatory damages are allowed the financnl standing or fine If 
is irrelevant For example, evidence cannot be received in an action I JJ,j 
gence against a rail loid company that the plaintiff is of minted m 
that since the injury he has not been ible to support his f unily 1Iie i ^ tie 
should be confined to the plaintiff and his capacity for busines- a uC j, 
nature of his injuries and the probability of recovery Tht damages 
ca'-es are not at all dependent upon his condition as to wealth or poverty j 

those actions when exemplary damages are awarded proof is alio weu no 
the condition in life and of the circiim stances of tht defendant, but uso ° ^ _ J 
the plaintiff In an action for assault and battery, the pecuniary circum j fJ ,a 
tht plaintiff and the defendant, and condition of his family may be given 111 j ajna «r' 
to mere me the damages, especially where tlie case is ont -of— exemplary 
And this evidence is al*o admissible on the ground thafthe povWUJAy 
m \kes the injury inflicted by the tort the greater The ( onsequences m 
personal mjury would be more disastrous to a person destitute oi c [ 
resource* and dependent wholly upon Ins manual exertions for the ql Jl -j 
himself and family, than to an individual differently situated 
ev idence of the circumstances and financnl standing uid rank m h‘ 4 
plaintiff h is been dlowed in actions of libel and slander although the an 
are not ill in accord Burr Jones Ev 161 
rnct3 relearnt when l 3 Where the question r> ■« ir 
right or custom is Jn existence of my nglit or custom, tuO 10 
question lng f acts ue 1L ltv mt — 
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la) -my trnisaction by which the light 01 custom 111 question S 
was cieated, cluined, modified, lecogmsed, a.S'-eited 
01 denied, oi which was inconsistent v»iui its 
exi stence 

(b) piiticiilai instances in which the light 01 custom was 
claimed, recognized 01 cxeicised oi in which its 
eveicise was disputed, asserted oi depaited hom 

\ 

Illustration 

The question is whether A has a right to a fishery A de £ d ^ 

fishery on A’s ancestors a mortgage of the fisher) by As hth ^ ir tlcular 

gnnt of the fishery by A’s fuller, irreconcilable with the ’ *L, ls0 of 

instances m which A’s father excicised the right or m wl 
the right was stopped by A's neighbour, are relevant tacts 

Principle and Scope The general rule ts that a party may pro\^ a ^ wg 
that are relevant to tho facts in issue and no others Wng \ . a 

313(334) “Tho general rule is well illustrated” ^sIF/tonWk by*** 

of possessionTand especially by tluTposscssion of real rigi , _ a“ field, 

reah a<r an ancient water courstror a' right of common* ° r ® | ’ r elc\ ant 

or a road'strlp IrTsuclTcii&es every act-of'enjoyment or possession is ^ q£ 
fact, since tho right claimed is constituted by an ""Kj 1 e or less 

u^cr exercised ammo domini But inasmuch as such acts aro more 

discontumous in their character— and in the case of for tho jur) is 

of them is by lapso of tune rendered even more ^o— the quest J . £ 

whether the act proved are so numerous and so 

possession may bo inferred from them If they are so |freq claim at all 

character as to indicate that the exercise of ono it tho 

tunes when it would bo natural for the person o^imuig _ _ disconti 

]urj will ordinarily mfer tho general right inasmuch as act3 0 f 

nuity of evidence is not m itself any ground of suspicion £crrc j ar0 
on jo) ment from which ownership of real property y ^ liEtt. 
verj various ns for instance, the cutting of timber {Mamcy v , . t j 

332) the repairing of fences or binhs {Jonej 7 M i S 

perambulation of boundaries of a manor or parish (H ccbj v . shoro 

l»7n a r nil iho taking of wreck on uio ioro su 


I? factions of tint siini tot'd of cnjov mcnt which ^ 

rudoicc 2nd Dl VP oo 61 In the absence .of .title deeus 
proved b) acts of ownership Collator of Jlajshabjv SnoSoVictB, the condt 
A custom nn> also be evidenced bv distinct r^iLVouLTluvo 

tion s l>an g^thatr" they *~=houM ** be “sulhui nllv numerous, an tho 

ouurred under fairly similar ciruum-tance* t J? , irt3 of authorization to 

pruiuplo is applicable to proof of an ngcnc) bv oth i r act ow farUr 

■ -thorJi} u»MXi£i\nSout tho same milter {Gibbon v, limit e - j^_ c0l , tracts with 

>, MU. 01) .0 ,.roof ,»£ m.i.nco. 

the suue person (Dournr \ GatlifT, 11 A I M . . persons ( CarUr \ 

lo proof of u contnU liy oilier fiinUiroonlricls mlU otn I i v 

\ U, p‘ ,!£’ lK«nA riULlo* L It. 

I'n« nptiio pos^-v ,on tho principlo -viiKtioi.s the “ or tho lit.- 
on prunut* to connected — t e puts of the sim ' f n m or h ibit 

tlm uus done upon the one would b* done onlv a* a jwi > \hu*ott, 

of domg million t (Mwkj v »/« r U Li t ^ / 'Tu'x L-O 
As Doc v hemp,! Bing 3o3, Jonu\ UtlUm,- 31 cV » 
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S 13 Q oe ' Robust, 13 M A AV 520, Bnstow v Conmcan, L R, 3 

App Cas 641, Neill y Deionshne L R 8 App Cas 13 j ICG) C! o 
also a custom m one place or one trade may be evidence of a custom 
in another place provided the place or the trades are such that a uniformity of 
practice may be assumed (Noble v Kennouay. 2 Dougl 510, Militarily JhhM 
3 Q B 120, 139, miner v Eaile 3B AS 360, Place v UlcocI 4 FA* 
1074, Fleet v Morton, L R 7 Q B 126, MFadden v Min doc!, 1 Ir C L 21s) 
In the application of this principle in England to customs of descent, 
to this, and the like it has been regarded as admitting in evidence 
the custom in the same manor (Doe \ Sisson, 12 Ea c t 62), or in the 
same township or other entity ( Blundell v Houard, 1 M A S 292 , Jaui*on\ 
Day son 9 M A AV 540), and e\en m other manors where the conditions on the 
matter m question were presumably the same Moulin y Dallison, Cro Cir »l t 
Champion \ Atlinson, 3 Keb 90, Soweiset v Fiance, 1 Stra 65-1, lun^eux 
\ Ihdchins, 2 Coup 807, Beebe y Parlci, 5 T R 26 31, A \ ElU* 1 V T \, 
052, Roue v Benton , 8 B A C 737, Anglesey v Hatha ton, 10 AI AAV 
Qteenl Po § 14 


Public or general rights or customs can also be ployed bv reputation or 
opinion oT persons 'who are dead High am v Ridguaif,~B) Li«t 109 
'*~dtFclau&c (4) But'* the most cognet ey idencc of custom is not that "lucn 
is afforded by the expression of opinion as to the existence, but by the onumird 
Uon of instances in which the alleged custom has been acted upon, and u) 
proof afforded by judicial or revenue l coords or private accounts and reef H 
that tho custom lias been enforced * Per Turnci J m Bachman bai \ 

Khan, 1 A 440 (441) feo customs should be supported by actu u exanij 
of the usage asserted Qopalayan v Ragliupatvnian. 7 M H C R,- J " . 

see also Bhaquan Das v Bajinal 10 B if C R 2G1 Owncrshijuu^i-- 
proved by proof of possession, amLthat-can-l)e-shaujL.pnly^by vA9 of-* J P 
ment of the lnndit , 'el£2f Per Par I e li in Junes v II ilhams , 2 id AAV 3.0 In a ^ 
whoie tho question is whether ipirticulir 1 \nd !•> man or jotc, an tl>aTna .y 
executed by i third person in favour of the plaintiff’s mcestoi iml <k cr , 1 j 
land is man is relevant under section 13 of tho Evidence Act In l ‘ cl,u 
the judgment in that ci^e Contis J s ml Now in tho present cis© the qtu ^ 
is ot tho existence of a right and tho elrarnama comes both within clauses W ^ 
(b) it is both a transection m which the light was chimed and an m t uicl 

ed If uitlioritv tli it «uch i dowmen^w wk 


which tho right w is exeici-cd ..... 

w cro needed there iro the ca--es of Jones v I i/haw*, 2 V A AV 320 
v (Loid) Ilathcrton 10 AI AAV 218 Dailony June, 23 AV R 291 (EM ‘ 
Vytlnlingua v I cnfalacJtala 1G AI 194 AVo him honey cr boon re fern.™ ) ^ 
U irned vakil for tho appellant to the ev-oof Abdul [h v *>ycd Began w } 
AV N 1G8 I confe tli it this tftciMon apne ira to lend suppoit to tnc (B 
tion of tho li irned Vakil of tho uppellmt, but if it lays down the proj ^ j 
that m ■'itch u ciim> as tho one before us a trans iction by which a ri„ht is e ^ ^ 
or a- tried or a particulir mst mco m which tho right is e\irti»cd is not ' » 

under -extion 13 of the Evidence Act, I mu t ri poctfully differ from tins ^ 
Sabi an Sheikh \ Otloq Mali to 70 Ind Cas 18 s * 1 Pat 370 “ V I'M* 

|Sf>=* J P I J 792 “1021 Pat 125 Po c-— ion mu t lie con idem lin ^ 
with re b rente to tin jktulmr urcuni-Uncts 1 he eharieter ami v uut ^i, 

projurty tho suit iblo and natural modoof u mg it tho <our t of comlml , 
the proprietor ini.ht n I'onaldy ho txjnt tetl to follow with a dim Pf 11 ’* 
own mlin !•» — all lht«o things „n uly varving as tluv mu t uiu'tr ' 


condition- 1 , in* to Ik* t ike ii into account m d« Icriimiuu the -ulhuuicyof I H * "*. ^ 

I er font O/Imh m / aril I hoaile v font I mat » \p|> C »■* 27 1 l- v ’J , . 
with npprov d by ford Mini ijhten m Juhimton \ O \eill (1911) \ ' *•'*’> 

and bv for l % 'luuc m Ktrl y \ Loir leruj (V)\l) V C ">99«bl E J l‘ t 

V* title tJ n d or jKr»*mtl jinqKrty m ly la. mf« m*d from acts of “»»' ^ , 

don« by the p irty for* r i„ tm t whom they are t n bred t g !»■»*• { n 11 ' t ’ t r 
of nnls an* pn tit or (li « di dur„< of Imnleii^ md re p ur* "f *««• f. 
I'Uulm^ irftlbn. lit tl» ri* d >cvi! net of i n,ht t » tli <«'il (**/ f ^ * * 

t JjMrtter 21 1^. V U» ml i p. rmiliuLstion by th I* r l ivihnn ‘d 1 ***. 
of the iauf|it uigun tj»r Jti i n iionuil of tg (Mooting v I * 
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114} Similarly u-er of ait easement is evidence of title thereto, the eharicUr of < 
(S’JiSSfa event of the ndit 

245, GmgaU v Stepney Council, { 1906) 1 K. B 4Gb) ,kmh * V. £ { ,hle 

not •U-Idi.».on > 6utt,or,gm-J [evidence “ "buttJ preof^u of 

of their non-existence , or that they were disputed, ownership done 

person interfered in disputing them, or in some ct'e® " Under the 

f) .faangm, not claiming through the alleged 

head of hennniy are ii'inlly clic.'ed tho~e cases in i 'yhtcb ■ evpired ^ ® of tlK 

or other document® of a smid ir Lind actively a~'ert » =■ , ptiMm® dura* 

maker have been admitted is evidence of tint right , nduice, of 

u\- umbr him, they are m fact, acts of 

property Thu-, old lease® of fishing place® by the . . v j l0 c { um under 

an. evidence of aright to the bed of the mer in f K th qmdiou Ml-, 

him .YrWIv Dule of Dnomlurc.S App Ci-Ulo common coimkr 

whether certain Iinds within a manor were subject to ^ t j lc m m or 

part of old lei=e-, produced from among the mouumen f rtt from 

from which it might be inferred that the land w is dtmi'i. under him 

T h charge, were" dloived to be evidence for ton «e 3 

though pos-eaaiou under the lease wa® not -hown nuuU n> irts in. 

Dug 1$ Bmlomv Cor, mean 3 A,.p Cl* Ml Am l '"f ,S‘o« d Q B. 

eiidenceof -cl'in, though Old) executed b> tin. le'-cc. , 33 

D G>2, J h Q Mmy Knott a 8 Ch D '00 C Y, Ko<coc El lsth J.t r ■*> 

Clause (a) Where the question wis whether tho { \ to 

tiw/ar brahmaltar right in i certain piece of land i (?,/’. i J j U!} \islar 
“how that tho f ither of the defendant, sold i portion of j m , under 

brahmnUur land was produced In declarim, the i eilCL 0 f trin® iction 

« 13 cl (a) Mr Ju Ucc Whence said Tint thcdeenl is eu.lcnc, ot iru^ ^ 
cannot be di puted the verv illustration to the section " under cl tu'c (a) 

deed therefore 13 evidence of a transaction which mi) co ^ qiiLStion 

of section 13 if the requirements of that cliu-e aro 1 J* , . conferring 

being whether the defendant® ha\e a mskar btahmatiar n 0 \ .s . u |, m M blo 

tho ms! at brahmaltar right on tho defendant s prcdecc sor .1 { \ evuuted 

a* 1 tran-action by which tho right was created but not not i )0 con-i 

hy tho defendant® in re-pcct of tint right The word, chtt * 0 f t i lc p \rty 

dereel, a? the word implies 1 dennml which involve® 1 ^ * )ortuml v uthcr to 
%»un®t whom such demand is mule and who may hi\o 11 , nltum » or 
compl> with it or rcfu-c it lhere 1® no question of mmlu j, t , H IU >t m 

denial’ in «ucli a case as that of a deed of silu A "9 i u uut mcon-i^U nt 

const tent with the exutenco of the n p lit but is on In winch tho ri*Jit 

"'th Us non-existence Tho deed, howeaer, 1* } t™ actum in' ^ 
is a -erted, for tho sale maoUcs an i-^rtion of the c\ .. ^ c 4V ^ 

pointed out b> Ocult J in tho c,i-o of liiun Sum \ hr " lioulil Ik. 

(03 tho bj and not W nppetw in the elm ,0 m. lthd 1.} 

l ull on the u o of the wonl b> in tin® cliu®o is ^ 771J I In 

Scshw jtn iit/ar J m the ca®e of Sat i}*ith \ hob* V ) j trQ )„ m u a r n„ht in 
qne tion therefore arise® whether the assertion of tho . . ji 5a ,| w >»i , 

tlio deed is an tn-w,rtion of that rijit b> tho Iran action co ^ l j (|U , H l K twe® n 
or m other words was this n„htiisserUHlb\ Ul ? of ottuiion tbit it h 

the vendors and tho aendco in re [>cct of this iK*e rt H i 1 , 1 ® coi»ih.Uih> l> 

-iiot- U ^'s-tns iction is one by which tho vendor ^ , n »],, prumria w 

trui fer tho property, tlmt is to “ n , that lie lu trm ic non tho other 

would cniblo him to s C ll it, but tint is nj* “J 1 . f d<*t<*not cornu within 
incidents of the ri n ht iro not WC.-tsl-.Jl C W _ 

' (*} Vrojendra hM-tlmre \ Ifo/nwi . . ‘*\„w the trail' teti'm 

1 5-Uii ob. In the sum easoJ/r Jnehid 7 , }j> r , i_se.ru>! or 

was tVs,deof tho property Cm »l^ , u . * ,i 1 i u , ^.,*1 1) be. 1 scrtol by tin 
' ^ ha tilts wde * I thiuh noU Vll th it eot » ^ ^ nromriy not wlut the 

' m1 ° " ^ that the Vendor li ad some mU dd° j t [},, Nt nc ]« r w »•» «*» 

* nature, of that saleable mien t w 1 - l ho m i , °/ r ' ol but Il(jt by lh 

» doubt a.seru.1 m the document by " lia h t ‘In.A lu n ihe ‘ 

f transaction or s»de, CLiuse (a) doe.® not I thmh help me 
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men “t ituucnt of bound iry cannot bo cl issed ■with any of the verbs m ation 
,* created, clumul, modified, recognised, inserted or denied ” It is therefore not 
® VK knie mnler section 13 Kusupnannu \ Rangasuami, A I R 
19-8 Mia 10 j- 107 Ind Cis 293 A document under which a party derives 
ms) title cm be uh«i in evidence where a question of title is laised with leftience 
*' 10 < i« ul< r l t °' c * c ^ it or outside it as th o c ise in n be Sutu Houladai v 
-“CP 101 ImI U\+ 792 = A I II 1927 C d 57G lhe words of “tclion 
i ** rc ' u ^ ' v “I e Then is nothin*? in the “eelion which requires that 
the n^ht as-ei ted should further hive been successfully isserted Giving a 
whig interpolation to tlie section, the nieic assertion of the right i» 
sufficient Ram humeu Das \ Ilornniayan 92 Ind Cis 104= A I R 
19-6 Gil 727 Documents cont linin'? asseitions of the right-of a tenure- 
holder to hold the tcmuc it iccrtuu rental are idmissible under section 13 ot 
the Evidence Act Rant Dinamam \ Jayat Chumlcr, 23 Ind Ca 773 1 
document containing an v»scition of certain lights though not a public docu 
meiit within the meaning of section 33 of the Lvnlence Act is ldnu ible m 
evident e under section 13 Ambalaiana v Mina! Aty, 2b Iiul. On* 5 841= b 
M L ,1 217=17 M L 1 271 = (1915) M W N 76 To prove or disprove a 
right or custom, it is not enough to ulduco ev idcnce of a transaction, in which, 
or in the course of which, the right or custom w is asserted or denied The tun 
saction will b< relev int under cl iuso (i) if it be one bn which thr* right or custom 
was iSscrted or denied JJansi v J hi Amir III, 11 C IV N 703 Lon" 
possession of land in assertion of a parttculir title may be lelied upon aspioot 
of that title 21ahomcd 1 h\ The Sccrclarj of State for India, 8 C L J 4aG= 
36 C 1 =12 C W N 1095=10 Bom L R 1102 


Clause (b) Where the question was whether the defendants have a 
nislar biahmattar right in a certain piece of land a lobala, which purported « 
show that the father of the defendants sold a portion of that land as his m‘ liar 
biahmattar land, was produced In declaring the evideuce not admissible umier 
s 13(b) Mr Justice Alulherjec said ‘ To turn now to clause (b) Tin wording 


s eoiu; j ur jitouw mui /itrjec sam 10 lurn HOW 10 Clause i- 

of this clause is different from that of clause (a) m several respects Itspeaij* 
il, Q fi-Li nl n f w.»„l,. to ho nrlinis 


in the first pi ice of particular instances, showing that evidence to be admit* 
must lelate to such instances’ as distinguished from 'transaction** " 
instance of the creation or modification of a right or cu tom would be mcon 
ceivable apart from tin transaction bv which it was created or modified an 
so the words ‘created’ or ‘modified are omitted in clause (b) There may 
transaction bj which the re has been the recognition of i right or custom, toer 
may also be particular instances of its recognition, and so ‘recognised apPv, 
in both the clauses Instead of the words ‘ b> which the right or custom is as eri 
or denied or which was inconsistent with its existence’ wc hive the words 
which the right or custom was exercised or in which the exeici o was di P “‘”1 
asserted or departed from ’ It is clear that in cl iu&e (b) instances of assirm 1 _ 
or denials of right or custom do not come m, but only instances of its excT £, 
or instances when its exercise was disputed asserted or departed from <■ ^ 
nnj conceivable ground be suggested why if a mere assertion or denial in rc If, 
of a light or cm-to m was to be evidence, no evidence of particular instances 
such assertion or denial could be given and yet evidence would bo adnn j 
respect of ‘transactions in winch there Ins been such assertion or dcnnl' . 
fail to see any I am therefore of upinion that a transaction or i nstance in w« 
there is mere assertion or dcnnl of a right or custom doerTroTcoj^Wy*^ 11 *^ " 


the 


is-erted or denied It has been urged th it the illustration militates aga |n t . 
view but I do not “CO that it does The illustrUion sp ta ba of a auo wbere » 
question is whether A h is a right to a fishery In such i case a deed com* 17- ' 
the fi hcry on A’s ancestors ‘should be , 1 * 

fishery w i» ere ited , so a morl M igc h, * 
winch a right to the fishery would ho a\ 
of tlie fi'hery b) A’s reconcila* 

coino under cl iUs es in w 

in which the ext w is 

under clause (b) y rule w 


which a h! 1 '* “ l) 
i>ouu bo o 

o also a sub e»( u m " ] 

,r tga e c All i 
ext rci-ed t 
ighbour 
exercise 


f 
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are admissible has been clearly explained by Parke B m Jones v Williams ; 
2 31, AW 326 ‘The ground on which such acts are admissible 
is not the acquiescence of any part) They are admissible of themselves 
propno uqoie, for they tend to prove that he who does them is the owner 
of the soil , though if the} are done m the absence of all persons interested 
to dispute them, they are of less weight Recitals in a deed are not 
transactions but instances of assertions oi denials of the existence or the right 
They come neither under clause (a) nor under clause (b) They are statements 
which unless they are lelevant under some other provisions of the law e g, is 
almissions or statements of deceased persons etc aie not admissible m evidence 
kirnjendra Ktshore v Malum Chandta, 31 C W N 32 (38,39) 

Th? word “claim ” denotes a demand or assertion in relation to a thing or 
attribute as against or from some person or persons showing the existence or a 
nght to it in the clumant A bare statement may oi may not be a cl um accoiu 
mg to the attending circumstances in which it is made It may amount to a 
claim or be a mere stitement of claim though in some cucumstanccs a statement 
may amount to a claim A statement in the pattah that the laud to the iwc«t or 
the land demised under that pattah belongs to the executmt of the patton i* not 
a claim but a mere recital Radha v Sarbcswa), 229 C W N 469= 86 Ind Lis 
C47 (17 OWN 1016 and 31 C 380 Foil ) , , „ . nilml „ lblo 

Opinions of living persons as to the u&age of a family will * 3e , , 

though grounded on statements made by deceased persons Statements ma y 

deceased persons as to the usage after the controversy has arisen are lnadmissihic 
m evidence Statements made by persons are not instances within the £ 

of section 13, clsuse (b) of the Evidence Act but the whoie litigation end ng 
with a judgment may be an instance Sn Protap Chandta y Sr*Aq/a«/'7 , 

82 Ind Cas 886 = 40 C L J 331 An admission may be proved on 

khalf of the person making it under section 21, clause (3) of the Evidence Act if 
f 13 relevant otherwise »than as admission In the case of a , i . 

have been built over half a century ago, direct evidence as to ^ho const 
may not bo easily available, and old documents mentioning by wh 
bmlt may bo admissible in evidence under section 11, clause (2) and sec tion W 
c , au !° (b) of the Indian Evidence Act for what they are worth Roghumui v 
Vouleshian, 82 Ind. Cas 582 = 1924 AIL 526 1 

n meanmg of— In Qunu Lai v Fatlch Lai, GC 171 (r B A ’ 

Oari/t C J saul It maybe difficult, perhaps, to define precisely - 1 
o£ the word right’ but I think it was here intended to in dude those PjJ> 
on .b of an incorporeal nature, which in legal phraseology 8 ( * 

Hod rights* more especially, as it is used in conjunction with the “ ^ 

lbeertainly used in that sense in subsequent parts of the * \ „i 

^’‘b- section 4 of s 32) which deal with mntteis of pubhc or general 
or customs nn<l in * 13 the word is probablv _ of 

' tint nature r '" ht 01 


yr , customs and m 13 the worn is l , ‘ ul ’ a,n Vi.7'rm 1 t of 
uidudo both public or private rights of that nature Tim n„l t 
,mVi r> mentl °ned in the illustration is a right which may , 

That the expression is used in this limited sense is now 1 
lt , bccms tome, by the words with which it is amounted _ , . 

1 ned m ^ 1G 8cctl0n is one which can bo ‘created or exc c 

, are perfectly appropriate when speikin 0 of on incorj " 

be wholly inapplicable to the word ‘rijit when u-od of { | |0 

/ -c. It would be quite correct to speak of the or ^ ,. nu ,, 

if of , a r, S ht of w iy or of a franchise, but no Lawy cr would tlmA .of ^ J j> 

n k a r, R^ 4 10 a chattel or to dannges hid been created or nn vt!uii« 
Uw aim* faek^on T said ‘It seems to me is dor as mivtn»i„ 


ti! p ! l,i,ni »Wc ire not tuigiblc or objects of the 1 b ^ 1 ; 1 ' n ,T u, tL 

the object, the puliculir fids elected, md the ill , nting 

fa! U> me to conduce * But m U.c um.au Utter J ' m -O' -««»•- 

iS(Vj 1 Lull Bench gi\c ivery wide interpretation to the \ <> « » * 

1 m.„i ,l lu, 1,'J? tu.l thrt, m «• « of U.o L...1U.O. 
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SySfg 40 re ^F to incorporeal right? onlv, because in other park of 

“ ft 3 1 m(1 48 ’ where the s ime occur m conjunction 
no n.it. njl CU f?f “ bee , n Used » th ^ ^se In the first place, it i, by 
SnZ t M - dJ nud 48 deal only with incorporeal right. It «. not 

tj. £ , 9. eonoe 1 ' 6 of a corporeal right being of i public or general nature. 

p lie V Ilty 0i casts > such rights are incorporeal but it is by 
m°^!n f COn ? ned ? , class only But the contention that the section 

C.1 I 10 ” re * 0nly to jncoiporeal rights, whether of a public or pm ate nature, 
ft i,^i 1 ? n 8eemt0mt 'i. t0 i be w I a I rruite( l b > any general principle It is difficult to 
®Jg e * ,t a , re V? n which would justify the existence of a distinction between (be 
**■ PP lM -‘ lt)ie f° the proof of corporeil and mcorporeil rights lespectivfly, 
whetherof a public oi of a pm ate nature" In leppu Khan \ Bajon 1 Mm 
Zu\ i 001 referring the case to the Full Bench Banericc / observed 

It las been said that the right spoken of in this section is an incorporeal right. 

L do not think tli it them i« o.,« x ... _ .i . i A. the 


r *, i .i , \ 16 tne M Sbt spoken of in this section is an incorporeal rij 

l no not think tint there is any sufficient reason for putting this limitation on u.«. 
l 3i® a ‘y n I °/ tae fe. r, n as used in the section ’ On the othc r hand the view tikenbj 
/JP® FattehLal was approved of in Kahdim 

T ^ B In Collector of Qoxakpur v Falakdhan, 1° h 

1 (I B) the Full Bench dissented from the view taken by tbe majority of the 
Full Bench in Gtmulnl x fintrh t„i i. Kr. Ar n-nr. 


cv.ii k * ✓ ^ en , , <«*p e »ted from the view taken by tbe majority of the 
a f n Batch Lai, as regards the interpret ition of the word 

„ "Take Id Fdqe G J observed “I think however as did Sir Charh 
nnd ? lr . J “ st w Xanabhi Bandas in Ranchhoddas v Bapu, 10 & 
that the majority of the Full Bench of the. finWm TTmh Hnnrt. m Gv»m 


tatrlTki K, f 1 r,„ Aanabhi Handas in Ranchhoddas v fwj”, - 

439 that the majority of the Full Bench of the Calcutta High Court in GiWf 
\ rattcli hall put too narrow a construction on the word ‘right in s 13, nniTtW 
right theie includes not only incorporeal rights but a right of owner lup 
T his \ lew was also accc pted by Panada J m Lai smmn v Amrxl, 24B o91 (W) 
see also Kama Sitamiv Jppaun, 12 M 14 , Vcnlata Sami v Venlatarcddi 
lyUnhnga \ Venkatacha, 1G M 194, Stephen Dig Ed Article 
luu^tyatum to this section shows th it the right ment»pnejl.jn it js-not a pubK 
Hpht only , ine-right the re mentioned being a pnv ito-one^y iz-'A'&'rlglit to a fi herv 
Surjja v Bishambhar 23 AV R 311 

Custom A custom is a. particular.rule-w.hirh had evistcd-mtliot-xictually-.^ 
sumptively from tune immemorial .„wi w in ? 


*.*. v» WU i i; i p uuuuiaE.ruie.wHich had evi5tcu-eiUioc-XLCunmj^- 

presumptively from., time immemorial and h^obtauied-the-foico-nf-huv" 1 \ 
particular locality, although contrary to and.. notumumfeieten t-wi th~ the- 
common liw of the realm Lock vood v Mood (, O B 50, Ilalsbaru Vol ^ P 
9,8 A 1 * — * • ” ’ it ,n iy imptrt * 


oio \ . i ^ycKvooa v n ooa uu 15 W, Uaisoary v«* - * 

-IS A custom must be confined to a definite limited locality It iniy u n P ir . 
general right m a distnet Mdlnr v Pmjlo), 4 Burr 2303 A custom can# 1 * 
extend to the whole leuin nor cm it embrace everv member of the public, k 
in either cast, it would then amount to the common liw of the lnul JMsbiwj 
Xp 219 In Earl Country ^ IFi/fet 12 W R 127 Eng Coe) bum C J said ^ I“ 1 ^ 


A P m mnisoicntrii v H'tlle* 12 W R 127 Eng Cod bum C J said 
cannot bo i custom as of right m all the Queen's &ubiects generally in' 1 
is the n e hts po.'CS>ed by the Queens, .ubjccts generally are jiurt of the " tIuP 
liw of the land, nml not iho : o .. c. 


ib mu iwa wmu uy int queens, .ubjccts generally are part ot the ««•-;- 
*,V" ,° 4 I^nu, anu not the custom of a particular pi ice ’ See also 
l at borough ailing 1G3 li v Rolatt. (187o) L R 10 Q B 1G9 So a t« w® 
is a rule which in a pirUcular fannlv or a particular di-tnct has from *»• 
usig w obtamod the force of 1 uv Ifurpurdiad y Sheo Dual , 2G W R ->5 1’ ^ , 
3 I A 2y9, see aUo Fields Ei bth Ed p 493 According to tht 
custom iry I iw token bv Mr 1 ustm ( I«s/m Vol I, 148, Vol II 229) a cu 
cm never bo con ideied binding until it lias become a law by some act, 
or judicial of wmc sovereign power I mgimgo pointing to the - UViO-Tit^TTr, 
be found mono judgment of the Mad ns High Court (Mora sanwial a K « 
Charm 1 Mad II C 421) But such a view emnot now be .u-uimv*!* *‘,j 
open to the obvious objection that, m the ab ence of le ijation no cu tom «**. 
ever l»o judiu illy recognized for the fir-t time A deci ion m its fav our would a 
tli it it was aln uly binding The bounder view appears to bo that 1 1 " an** u ",^ 
net and re ict upon cicli other A belief in the propnetv, or the 

:t, produces a unifornntv of Itchavn. { 


...» ujnni V-Itll Ollier A OellCI in tl 

n dure of a particul ir cour-e of eon<Iuct, produces a uiiifornnU of lichavi’- jr 'j 
following it and a uniformity of behaviour in following a particular cour* 
conduct produce s a la lief that it w in ojienition or proper, to do so M T.u 
t ithe r t au«e , or from lioth causes x uniform and ix r>i-lent u-aeo h H nu>u! 1 K 
iifi, and regulates! the d t ding, of a particuhir cla 3 of the community, d UvX " 
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a custom, winch ,s a part o£ their personal law fta* » to* 

recognized nud enforced by the Courts, uni » rulin'' power Khojah’s 
interests, or is m conflict with any e\presa Hw „ 535 f am Charnl v 

Case, Perry 0 C 110, Houardy Pcstonji B H C 219 

Rceb Ram, 3 M H. C 56, Bhan JSanan v *g 0 f oca l customary 

Mathura v Esu 4B 545, Mayne’s M Un, particular parts 

law has its source m tlibse lnmMional cu'tomi P q £ tbc g ener al law of the 
of a country and h ive there the force of law 111 d * , cu5tonl Joes upon occasion 
luid, Sahnond s Jurisprudence, p 96 An imme former operation, it is 

me rj e to rights a/weli as to law In of law retains the 

Vally distinguished as prescription, which as a source 
generic tide of custom Ibid p 109 


s 1 


eric title ox custom 10 m y , , 

Customs, legal and conventional All customs which have * on 

are of two knld/whrch are essen tmlly tounot ml "Xdmg role^f * - 


are of two hinds which are essentially distinct in binding rule of Law, 

M. knuL consists of custom wluchj> operative 1 , fc to lt^ The second 

mde ngwlent ly oTany agreementon_the port ot _ . rtct i« 'thi 0 ugHjthO tt ^ Ilim 
LnOc^IstS^f-custom- which ^)peratS3 i-"\ n individual instances as 

Ilf Ta firppntpd ami auoppeui - .r* -r^nmo unv 1)0 


LndconsTstS^of-custorn-'wlnch^^pperatga individual instances as 

of agreemehts'wherebr'it is acceptedjmiTadoii; 4 g “ 0 f* customs maybe 

con\cntionarTaw^betweiiTTHcr parlies TLc=e t ^ legal custom is 

convementlVMutiugUiahed'^as tegal and conven .. , 


conveniently distiugiushed^as legal and 1 lKe if and prop) 10 ugoro 

one whoso legal authority is absolute— one whic one w hoso authority 

possesses the force of law A conventional cusio reemen ts between the 

is conditional on its acceptance and m corporal X , b s Law the term custom 
parties to be bound by it In the language ot , f e i v w hde conventional 
13 more commonly confined to legal custom esc , * b owev er , between 

custom is distinguished as usage I he distinction . ar0 s>n onymous, is 

the terms customs and usage, which m popola P ^ aDJ talk of custom, 
means universally observed even b> ywy » t }, c matter referred to 
therefore it is always carefully to bo noticed w wia» or usage 

is legal custom or conventional custom cus custom prevelant or 

ta^of ‘ta tW ° — only, or the S^±T l °Z?! 


vo hinds being e ^ e j[ , ^ tbe general custom of 
uu>mgtae lorce or law in a particular locality Zgaluculs M 

the realm, injorce^as law throughout all ov ^ c * loa mc ludca private or local 


the realm, m force as haw throughout a U over , mc lud» 
prudence, p 211 Tho word custom m this section ^ 

! Cuilom C! ‘ ,Maro f T FMdhan ’ " Aonrcnnonal custom ts, 

A usage or a conv bm dmg not 


Conventional custom or usage A usag , la i e g-Uly binding not 
as has been indicated, an established practice ® | b > it but becauso it 

because of any legal authority independent y I contract between tho 

hi a 6 i„ incorporated in « , broadly 


cswuucuv- 1- . 1>n «=esscil uy " , 

jawik: vl any icgoi aumonty independent > 1 n contract between tho 
has been expressly or imphedly incorpo U-age may bo broadly 

parties concerned Salmonds Junsyrudencep - luct which lus acquired 
defined as a particular course of dealing or tn ( j relationships in matters 

such notoriety, tkat where person-center into con* , ^ |ho u<u „c is alleged to 


•••«* « 1 paruuuuir conisc o . „„ n , rl ctu el reiauuu-'»i'> ,, 1 

such notoriety, that where persons enter iniotm . tbe u -u 0 c is alleged to 

respecting tho p irticular branch of bu-iness iu ^ to follow that Cimr a- of 

exit, tho -A) persons must be taken to n cs . )rCl .-ly or impliedly stipulated 
de ding or lme of conduct, unle-s tiiey 1 conduct amount-* to a 11 ale, if eo 
to the contrary, that is to -ay th^turuie bu . ine , 9 hfo in which the ca./ 

generdly known in tho p irticular Uepuome 1 j w i , t t lie conndfwl as 

occur*, tint _ unless expressly or miphe > {i j (lb9S) 1 Q B 123, IluVburj 
foHpj impa rt. ojj te~' contrict. Moult trade, occupation , pn>fe» ion or 

'°1 X p -4J A u-age may ex*- betwen pirUcs \xzmn' vtUin 

branch of commercial or mcrem A* ^ ono anotlnr, eilW ^rnrrdly 
contractual or even domestic "^^Sdinfe bejond tin limiw of tur realm, or 

P'1 Law -o ikmol from tho convcnttonal cu ton of mm ha, u u know", > 
Lw imrehaut. M \\hen a gemrd u age ha* » t,l,,,r,nv ^ crt 
.it ,, irt. of tin. law inixt 


11 cu 1 on 01 ircn naiit-i ^ 

HKienonw “\V lien a •* ^ l , ‘ xtl 1 1 h^dly \ 

e-Ubltbed, , t becomes n part of the .law muthamt, ^uchLou^^* ’ 

bound to know and recogm-e * ’’ ' "* "" 
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P 787 (803) In the first stage, the cxiateiico of the usage is a question of fact to 
bo determined by evidence in the purticulir case m which it arises The second 
stage of development is relev nit when the Courts take judicnl notice of the custom 
m question, so tint it no longer requires to bo spccnlly pleaded or proved in the 
particular case It has already been sufficiently proved in previous cases, 
and has received the authority of the precedents cstubli-huMiv those earlier cases. 
Salmond's Jurisprudence p 21 J ' 

Distinction between custom and usage Immemorial local customs are 
clearly distinguishable from p irticnl ir trade or loc il us i„es, although in practice 
they are frequently confused « ith them 1 hey lack three of the disstinguishingfeaturcs 
of custom properly so c died lirst, they need not have existed from time i® 
memorul Vide Dalglish \ Ychuffcr, 25 C 127, Sanatullav Piau, 26 C lei. 
In the second pi ice, they need not access inly bo confined to a limited locality 
In the third pi ice, Us igts, however extensive if contnry to positive lav? wmnw 
be sanctioned by tlu Courts, while customs may bo inconsistent with the general 
1 iw of the icalm Halsbunj vol X p 221 In Goodwin v Roberts (187o) D & 
10 Exch 337, Cockburn C J at p 3 j7 s ud “We must by no means be under-toon 
ns saying that mercantile usa„c however extensive, should be allowed to prevau 
if contrary to positive law la givo effect to i usige which involves a uenajice 
or disregard of the hw would bo obviously contr irj to a fundamental pnncipia 
“A business usage need not bo strictly uniform Jaggomohun v Manik Liu zM» 
7M I A 263,282 A firm was let under a written igrecinent, , reserving to 
landlord “all mines and mineral's sand, quarries of stone, brick, eartn, an 
gravel pits” A local custom (which, it w is suggested had grown up within t 
last thirty or forty >enrs) allowed tenants of such farms, let with similar re err 
tion, to take aw ly the flints th it were turned up in the ordinary course oi go 
husbandry and to sell them for their own benefit Held tint the custom ' 
reasonable and valid Tuclcr v Linger, 52 L- 

Custom— meaning of, under this section In Collector of Goral hpuf 


dhan , 12 A 1 (16) P B Edge C J said 


. . „ “It might po&sibly be sugge t® 

a custom, to come within section 13, must be i public custom and not a q 
public custom such as the custom of an estate or, to take an example from i ^ 
land, the custom of a particular minor If such a suggestion were well to ^ ( 
then, according to the principles of construction, a right to be within ** ^ jy 
be a public right which was not the opinion of the Tull Bench of the v 
High Court m Gyjju Lai v Fattch Lall 6 C 1 71 Although I » J™, 
feeling of diffidence in referring to judgmc nts delivered by me or to which „ 
a party as authorities, still I may saj that mj brother Tyrtel anil I ^ .,y 
s 13(b) in our minds held in Gw Dagal Mai v J Land u Alai, ■* y j c ustoni 
242, that evidence coukl be given of instances in which a purdy locu , ^ 
was recognised m suits not inter partes If we there correctly interpr 
law, I cannot see why a different rule should be applied when an inc . I 
right or a right of ownership is in question If the Legislature intenu ^ ^ 
there should be any such distinction I would have expected such distirm 
have been made patent in section 13 Section 48 which deals witn f 
custom or right is applicable in deciding on the ev idente of usage AW ^ 

Gu-affer Hassatn, 23 C 427 , Sarmlullah v Pi an Nath , 26 C 185 Acco ^ cf 
Sir John Woodroffe the word custom as used m this section is not, a ^ 
limited to ancient custom but includes all customs and~H 50 g ^ ” VinffCf" 
8th Ed 108 “ The word 'usage* would include what the peopierTn 0 j# 
recently were in the habit of doing m a particular place It may be that this par ^ a 
habit is onlv of a very recent origin or it may bo one which has exi^tcu lW0 p 
longtime If it be one regularly and ordinarily pnetised by the 1 iaDA t ^ijig 
of the place where the tenure exists that would be ‘usage within the i» 
of the section” Dalglish v Gu -offer 23 C 427 (429) SanatitUali » of 
jSath, 26 C 185 In the Indian Evidence Act we find mention of three wi ,« 
customs (1) private, (2) general [tide s 48) and (3) public (Vide s 3^ cwu 
Private Custom — usage of a single family In Raj Kishen v 
1 C 186 =19 W R 8P C, their Lordships of tho Privv Council said ^ jB t 
Liord hips cannot hnd any pnnciplc or authoritj, for holding that » r' 
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of law a manner of descent of in ordinary estate, depending solely on family 
usage, nn> not bo discontinued, so as to let m tliooidinnry lw of succession ouch 
family usages ire m their nature different from a tern tonal custom, which is 
the lex loci binding all persons withm the local limits m which it prevnls 
It 13 of tho essence of family u-iges tint they should be certain, mvanable, 
ind continuous , and well established discontinuance must be held to destroy 
them’ Eroin— thn_nho\o-judgment- it is clear that a family custoin is aLo 
recognised m India _See also Basianiiao v, Montappa, I B H C App 
Tarachand v~Rtcb Ram, 3 M H C 08 , Madhaurao v Balhishna 4 B H O 
0 J 113, Ncclknsto v Becrchundcr, 12 M I A 523, Guncsh v Mohcyur 
GMI A 164 , Durga, v Paghu, 18 C W N 55 Family custoin although 
foreign to the spirit of English law is recognised in India Amnt v kauri, 
6BL.R238 

Family custom-how proved. If a party rely upon the especial custom 
of a faimly, such custom must be proved to be ancient and continuous Jwfna 
Lai slum v SnaXalha, 14 M L A 570=17 WR 552 T> Custom must be 
certain mi anable and ancient Mating Tha v Mam, U B It (loJ* ' 
Vol II 327 Tho series of acts by which a custom is to be established must 
bo plural, uniform and const mt Supcrunddhuaja v Garwad lo A A 4 * 2 ’ 
17 I A 238 Evidence of acts of a single family repugnant or antagonistic 
to the general Law will not establish a valid custoin or usage enforceable in a 
Court of Justice Madhairao v BaVrishm 4 B H C A C 113 ^ 

is a rule which in a particulir family, has from long usage obtained the tor 
of law which mu-t be ancient, certain and reasonable and being in derogation o 
general rule of law, must be construed strictly Ilurr Pioshad y 
3 LA 259 (285), Bra v Bunn, 17 W R 316, Debcndra v Pitamber, 98 Ind 

Cas 43 Such a custom, must bo proved to be ancient and invariable 

. v Janh, 3 Ind Cas G Bosnia v Linga, 19 B 428 In the case of ™ 

comparatively modern origin, evidence of conduct extending over a shor 1 
is wholly inadequate to prove a special custom Tfaj'/a v / 

Karayan, 3 M L J 100 A family custom ought to be alleged and Pr°^dwitli 
^tmetness and certainty Sennnah v Palathan, 15 W R 47 " ^ 
l^ kMwl^lged~ *mann pIe^EarTo~ gTvo* , 'validity to_a custom, it must be certfun, 
rgasona ble irP it^E_commeiicing'fronrtnne'' immemorial and continued w 


Vamdmaia v Appu, 9 H 44 

«A solitary instance is not bv itself sufficient to- estabh^ha custom S 

ItUlrajir^TX OQ^InChanJtf^'AfiM, 24 A 273=29T"A 70, .their Lordships 

of the Judicial Committee declined to find in favour of an aBeged custom uporL 
evidence which consisted of four modem instances See also GopalyBumnum, 
3B 273, Durga Cliarnv Paglm Nath, 18 C W N 55 (58) A 

be established by clear and unambiguous ev idence About v . 
4o0=>27 C L J 240 , see also Lai Gajendia v Lai Mathura, 20 C W JN 8rt>, 
Nogendra v Paghu, W R (1864) 20 

„ General Custom Tho word generd custom is used m section 18 of the 
Evidence Act. The term “general custom” in that section proW." “ Ul ‘^ 
‘public custom.’ Wlntehj Stoles, Vol II p 884. According to English Tl v no 
term includes tho custom of banker’s hen and oilier customs of the law merchant 
Brandao v Barnett, 3 C B 519 530 cited with approval in London Climru 
JonLof Austral, a y II Mr, 4 A C 413 422) This torn, dso includes tho «a«0“» 
of gmvSTGmMnd borougli-englioli (Clement v Scudamore 170S i L.amjm 
102W020) L 0 . such as have an extended loeid apphelton^i;' ''o^, - ^ 


According to Mr Justus II ooiwffr the expression ^ cr ““'“5 ,„dudc» (a) 
include customs common to any considerable class of persons a Wood 

local custom , (b) caste, or cla«s custom and (c) trade c « s tom or t . , 

loffes Eudence 8th Ed v 100 If we are to take the analogy from pubhc rights 
fmd “general rights wc must say that general customs are those m whicii somo 
cl 1-8 of the community has a common intercut, as for example-, tho o 
based on tho customs of manors (Doc v Sisson 12 Ea-t C- Gnaw j tournU 
1C M A It. 919) pmshes {Deny v Banner, Pern loG , v V 

M I) (j 1899 1 Ch. 241), or cities {Lay tom v Cn$p, 4 M 3-0), or which 
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13 ,' t “ ,l * lUl I bmimlimn of iouiiIils (Itnnt\ Hus, 10 A A E loll 

A 1 v Jnihns (> A A I 52j) anil manors or tlio nnciuit ilivi ion# 

of manors (ZfcrwMs v Van son I MAS 77) Wtlh Ii Jnd Ed 222 Public 
customs an tho e in winch all tin. sublet-. of tin. kuif, aro mUruted Ibid 
^ oca | custom Requisites of A loc U custom is tint which is effective as a 
ourw ol I iw uml Icj, »I nj,ht dim tly mid prr se and not inertly indirectly through 
urn medium of tiMitiupiU in the m inner drt idy o\|>l lined In order that a 
ioc u custom ina> he \ did and opi rntivu ns i source of luv, it ntu t conform to 

cerum n<iuiununt-< hid down by hw Joed cu toms nro bmilmgj on Ml ry 
i ^oiis in tin IopiI _ arc t Imj \ hmnjoy^'l C~\t>C7^safjjiinaraIu\"o‘dgi t /9 \ 
r«»d CIS S2.-29C \\ A 371 , ffrem \ath\ Hum, 17 \V Ik JIG , Varyim of l 
inylcseij \ Ilulhcrlon 12 L. I I v 07 13> Jkn Itcp- IV of 1827, s. >6 the 


custom of « < min try 1ms procedure of the law of the defeinl mt, uid as uch by 
the Kiooeh District, tho murk, i„o of w ikf lindispcrmi ibk 
thouMi LOnlnt) to MUumu.lm lm, jfci, Hi, Gulam Vahammi 1 B If t 


ot tin ir property by will Idiomtc General v Jimbabni, 41 13 181 ^ 
ts Uio sucres ion imon_'t tho Midi unin alias (Khouo.), tub hhoias anu 
" s r ( <,S C l\rrv Or C i 110 , hm,m v J Indian 2 13 el C II 2/0(279) /» 
l, -> Mwbul \ llu, 0 13 in As regards tribal cu tom, 

ti ic I7n < nni ... I ii ti r ii .ao . . i . 


Iv 30 As to piiH.niption m v ill ige communitiis \„lc KunuarDigamlyir^ 

Annum if, mad 10C W V JO l, Wulhnb v Tomi, 7 \V It 210 Locdcutom 
or us igo is (trmed desaehar / uld Ei 7th IM 70 J 

Caste or clas3 custom Cutehi Me, nous by virtue of custom can di po c of 
whole of tin ir property by will hhomte General \ Jttnbahni, 41 13 181 

regards tho sucre s • *- • • — • " 

Memon\ 
ie Ih)i j 

tide IG 13 17ft (176) and* Ji V ' L‘r 1003 “ As ngmTsVu toms of religion 
institutions ude, 11 A 200 , 1 M 237 (P C)«4 I A, 7G 

, ,n 5 e 1“ 1 ?; tca of custom Umlur tllo English lm n ihJ cu tom mn 1 
fulfil tho following conditions -- 

(a) It must bo ancient t c , it must be m existence beyond the memo y 
of man or it must go b ick ns f ir as tho r< ign of Rich nil L ( LcnUtar ' 

. ' Cooper, 7 C AP 119) 

(b) it must bo reason iblc 

(c) It must be certain 

{d) It must lino been continued 
^ c ^ lc ( L « to ' 2 A 19) 


(/) Compulsory 
'9) I T ‘ 


07) Not immoral or unnecessary 
Antiquity In the words of Littleton ‘No custom is to be allowed, buj 
suen custom as h ith been used by title of prescription that is to ^ay, from »* 
out of mind" So no u«ige can be part of law or have the force of cu tom, 
that is not immemorial ’ Mdlor \ Taylor 4 Bur 2307 In London Corporation v 
Cor L R 2 H L 239 TI dcs J at p 279 ^aid “A custom originating 
time of memorv even though evicting in fict, i> voulStliw” In Chap»‘ a >[\ 
Smith, 2 Ve« 505 , Loid Haidiurl e, L C it p 510 said “Local common to® 
like general common law, is the law of tho country as it existed before the ««* 
of If gal memory which is generally considered tune of Rich ml I Thus 
people allege a custom, they allege that winch they call a custom as 
bfeim the law of the pi ice before the tunc of It gal memory ” See also 


v Honey 21 W R (Eng ) 603 As to how the time for the < onunencemeut ^ 


leg d memory became fixed, vide Dalton v Any us (1881) 6_App 
(810 811) So what thp I iw requires before an alleged custom 'can icceive ^ 
recognition of the C ourt, and so acquire legal force is s iti«factory proof of a a 
eo long and invariably acted upon m prictice, as to show -that it has by com ® f0 
consent been submitted toby do&s or district or country and the course of pr" 11111 
upon which the custom lests must not be left in doubt but bo proved with ett 
tainty " Snananga v Hotter Ramahnga 3MHC 75 (77) affirmed on appf* 
m 14 M I A 570 see also Shidhojirav v iYoiko/i/ay 10 B H C 231 
gaiao v Alalojirav 5BHACJ 161 , Ckmammal v Taradaiaiulu & 

2x4 seeuso Doc D Jogomohun \ Nhnu Das, Mon tnou s cases of Hindu la 
596 Lain v Hi, a Singh, 2 A 51 He, prr shad v Sheo Drnll 3 I A 2o9-J\ I , 
__Kgra_ j m memorial merely means beyond human memory and_c u tom , 
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'■» provtlLla^ xtcnJ h i b ,° custom is ill that is. 

Jlffi v SafdajTHcyanTfKT^ Ci» 1033 Aj q ( 349 ) After the 

nmHnotna need be fixed Joy J D « ■ U ^ b y d neet evidence, it 
existence of 1 custom for somo years his b euj P . evidence and it is for 

can only , as a rule bo shown to bo immemor y tl0n ^ the general rule 
this reason tint such evidence is .Mow .Me ns «« «“l>‘g n £ tta V^noe of 1, 
Raja Ilaicndra v Kumar Qanganam, 30 O /pma Rao \ The Cow t of 

cu tom .» th it ,t should be incient and mv imblo iSy« \„ lldm ania v 

Muds 22 II 3S3-3 0 W N 415 (P C1-2GI A S3 , « n» ^ B-Jv 
tout OIL 14 (rB), Jiigmohaiidas v Uangal » . m j u „ amo j, a n 

Sli'raDi/al, 26 \V It 53P C, 1/unum v Oiahw, JSC h) 1 B I/B 238, 
i Jf,™k ,7 U I A 283-1 \v «r,C 8 , - 1 ' J ®»"£ jj c r 371 

Daryl \ Ilnghunalh , 13 G L J ■> ,0 , Bhait t S , , ^ (;o (a) , 

Reasonableness A custom mint 11 J a d A El 100 Broadbcnt 

n,m In/ Ch«, D iv Jr 29 (32 , J(- l Sm*ft 9 v P , ow , 

v mile. Wile 3G0 Mu a »>« Wj, 3 /™ 41 hmiTv ASrsi.BB H C 
21 C \V N 309, Bling i v Ann, 1 B H C 239, “<”“ T u , ^ 2Ki 
19, Be So, uai Pcsloiiji, 8 B 103, S*Ji H v “om t j jl 235 

huarson \ Mammon 17 A 87, J arm 'up.* i custom i* established 

flnrjnmIW v S/tco Di/tlf, 31 A- 285 So of lb un 

by evidence, it cun not be tre ited u> i a d ; ul n c “ 1 qfi , 7 q 3 \ a custom is reason 
reasonableness Lulchm&put a Sadaulla, 9 C 69 11 1 *r •" 4 B1 Com 77 

— Uw-ix? ( s 0 u c luso , t 1S uni cason able, 
^VKenhowe\ci, it w iud that a custom i* t - r 0 { the alleged custom 

nothing more is meant thin th xt the unreason able t evicted from time 

conclusively p-oaes that the usigc, even from any 

immemorial, must hive resulted from accident or inU _ S . custom Ilalshuvf 

right conferred m ancient times on the party S P Johnson v Clorl , 
Voi 10 p 224, see Salisbut if \ Gladstone, 9HL ^ become valid must bo 

(1908) { Ch 303, (311) Similarly an usage in order to becon ^ 

reisonable Hammer ton v Honey, 24 W It pb3, J inception Meicci v 

The reasonableness must be considered u ith reference ^ Smith 9 Add 

Denne, (1904) 2 Ch 334, Tamsln, Care, Div Jr id, iff c „ 132 A 
&EL 406 Sheikh v &ta» Lall, 6 Pnt L ± , , "n community but urun-t 
custom is not unreasonable where it is beneficial to a commu 
the interest of a particular person, Tyson v Smith u J /icnqi 

Certainty A custom must be certain and J^bmti Tfl/iia^r/ ^ q 55 

Bov Ir at p* 33, Tyeon v Sinit/i 9 Ad A El 406 C h 534, 

Blewilt v Trego, tiling 3 Ad A El 551 Ucrccr ' “g"aiwiu«, 17 W B 553, 
Hurpurshail \ SlJ Dgal, 31 A 285, Ranahllm,, Sm^'o 193 fl 0 G), 
Lucliman v AlbarKha, , 1 A 400, Ao) Aistoi v »« (, A 18 
Aattoo,, V Pahlnan, 33 A 196 (F B), Lala\HrmS ingh - MQ g apal T 
a Kid 39 CL J, G12 Laehman Bm n AUarh Jim 1 , a Bha gauanDasx 
Ibdul 34 C L J 319 TOmrf v TOiici 20 "w, £ 360, IHirs «/ 

Balnobmd, 1 Be B S N (X) In Broaihent v 1 ihU, v* u ^ ^ ^ th) _ b0 ks 
sud That e\ery custom must be certain is lai Q f definition tint 

which treat of customs It is said of a custom as oy J ( 1nl i ,t must 
«msiteti«/o cx cerfa ci rahonabih causa prnat nrnvt!( i to have been time 
__ be certain because, if it be not certain, it ^j'^have Ken time out of mind when 
bi-Tii^c^fof bow anything can be ud to j efiulte limit to the right 
it 13 not certun what it 13 ’ There mu ^ be •• ® of lLs , n ture generally 

claimed to exist under an alleged custom m I ant i in respect of 

in re pcct of the loe ibty where the cu c tom i-» ' lUCc w , , . y 0 j JO p 227 22b 
the person alleged to be affected by the custom ^ , 

Continuity cuitom-to-he r„?, rlry TIArDiA' Jr 32 Tyon 

since time nnincmonJl IMsbans Vol 10 - D 1 T 7 B 214, Abraham a 

'T s f‘l’~T-\A-SrPl 40G Srnrson v ”'?■ V‘ Sna„a, ,ja a ilulhu, 1 
lhaham, 9 M 1 rC 242 llama v Ara«n", 1- s l ‘, u ld 1,„ unaltered uniform 
M H G 73 , 13cm v 7 m Amc» 7 B 1 K 1*>2 Its! aou u i ai ^ ^ ^ ;<jhj 
and constant Jamce/a \ Pagul, 1 W R Lala\ 
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Kishen v Ramjoy, 1 C 18G, their Lordships of the Privy Council said “It is the 
essence of f unily usages tint they should be cert un, invariable, and continuous 
and well established discontmu mce uould be held to destroy them This would 
be so when the discontinuance lias arisen from accidental causes, and the 
effect cannot be less when it has been intentionally brought about by 
the concunent will of the family * See also Tara Chand v Re cb Ram, 
8 M H C 58 , Vadhabat ao v Lai Kishna, 1 B II C A C J 118 In ci'es 
of a widely spread local custom, want of continuity would be evidence 
tint it had never had a leg- il existence May nets Hindu Lawp 58, see al o per 

Jcsscl M 11 in Hammer ton v Honey, 21 W R G03 There is however, a distinction 
between an interruption of the right which forms the subject matter of the custom, 
and an interruption m the possession of that right, or the u«er and enjoyment of 
that right If theie be an interruption of the right, no matter for how short a 
period the right is extinguished and if it were possible to revive it, its revivu 
would involve a new beginning within tune of legal memory and thereupon 1M 
custom would be void But as regards interruption of the possession or enjoy went 
of the right such an lntirruption may occur and continue for ten or twenty y e1r > 
without destroying the custom, the effect of such an interruption being merely to 
render the custom more difficult of jiroof HaUburu Vol X p 232 In Mercer v 
Denne, (1904) 2 Ch 534 Farit ell J said ‘The mere non user during the pcrioa 
that the sea flowed oyer the spot is immaterial, for it was no interruption ot t 
right, but only of the possession ” See also Hamid Fatima v Bhola, 5 
Cas 869, 


Obligatory A custom to be valid must be consciously accepted as having 
the force of law Mirabibi v Vcllayanna, 8 M 464 The usage mu t be shown w 
be certain and reasonable and so universally acquiesced in that every member 
the particular trade knows it oi might know it if he took the poms to enqu 
Vollart y Vcttuclu, 11 M 450 A custom which is against law ought to be e 
lished by very clear proof that the conscience of the members of the caste n 
come to regard it as binding Patel Vandra tan v Patal MamlalAo J? 
custom to be valid must be acquisced in Nitya v Proias, 24 C W N 3UJ 

Not immoral or unreasonable A custom deserves to be recognized M 
enforced by the Courts unless it is mjunous to the public interests, or ? 
conflict with any express law of the ruling power Tarachand v JwO *, 
3MHOB6 Bhau v Sundrabai, 11 B H C 249 Mathura v Esii , 4 B 
So a custom should not be immoral or opposed to public policy or unrea o 
Raja Vanna v Rabi Varma, 1M 235, Lakhmi v Sadatula, 9 C 628 , Xacm P ^ 
v Sadaulla, 9 C 698 , Krishna Swami v Vira Sitami , 10 M. 133 M , r 
v Pcstonji, 8 B 408 Immoyal custom is not recognized as valid W/ 
Umiaajan, 211 149 (PC), China v Tegarat, 1 M 168 

Transaction Transaction m its ordinary acceptation signifies the con ^ ^ 
management of any undertaking or business affair , any matter or tni 1, j 
h is been brought jiartly or wholly to a conclusion any act as affecting ^ 
rights or obligations Standard Dictionary Worcester defines it as u* ^ 
transacting or conducting any business , negotiation , management 
ceedmg Webster, as the doing or performing any business , managemi-^^ 
any nfl ur performance , that which is done , an affair *A ‘transaction ^ 
derivation denotes is something which has been concluded between P? 
across or reciprocd action as it were” Per Jackson J in Gujju Lai 
Lall G C 185 ‘A transaction* in the ordinary sense of the oe ^otv 
business or dealing which is carried on or transacted between two 
persons’ Ibid, per Garh C J Whatever may be done by on ® Jj l} a 
winch affects another s rights ind out of which a cause of action may ar » , 

trims iction Scarborough v Smith 18 Kan 399, 406 It is n broa ^ [ioa 
than the contract, for while every contract is a transaction, every tra 
is not a contrict Roberts v Donoian 70 Cil 108 113 The term tran ^ 
is one of largo import, and might, although a somewhat strained U'C oi ^ 
field to bo apjilicablo to proceedings m a suit, lianchoddas v hapu, Jo 
(142) but eo Per Jad son J in Gujju Lai v Fateh La!, 6 C t' 1 1 
Whether il jud 0 ment is a transaction, vido post 
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The word ‘transaction’ in. section 13 of the Evidence Act me ms a business 4 
or dealing which is carried on or transacted between two or more persons 
Written statements filed in suits are not trails ictions within the meaning or tuo 
section Where in the specified bound iries of an adj icent land the suit lanu 
is described as belonging to one of the parties, it is trails iction but no a 
transaction in which the right of the party is asserted, claimed or even recognised 
aud hence not admissible in evidence under section 13 basipalu v Jfo 
Narasama, 1914 M W N 779 A pnvite transaction between persons wno 
have no power to bind one whose rights it is sought theieby to nflect caimo 

» admitted as evidence agunst bun under section 13 of the Evidence Act. Av 

111 v Rcmn Ah, 21 Ind Cis 618, (Dnaila Nath v 
0 L J 33 dissented from) A tiausaction contemplated by section 
13 is a genuine and bona fiule trmsaction, but i benann 
which is not meant to be acted upon is a fictitious transaction ami in 1 1 

of Law is no transaction at all buch a transaction cannot bo lot m w c\ idem 
m proof of a right or custom Biojendia v Moltwi Chandra 31 O >V o*\A) 

In Subran Sheikh v UJai Mahto, 1 Pit 375, the learned Judges of tlio l uiu 
High Court m a suit in which the Pluntifls claimed some land is thur mat mu 
and the Defendant claimed it as his jote an ehauiama uldrc sed by tmni 
person to an ancestor of tho pluntilfs in which the land was dcseri cu 
Imd w vs held admissible both under clause (a) and clause (b) of section 13 on uio 

i ground that it v\ is a trmsaction in which the right w as exercised 1“ * r , T 

tho authority of the decision in Abdul Ah v Sped Ifrjannh, 19 l' >> * 

1G8 w is doubted and reliance w is placed amongst others U P°" “ c ( . , 

' Daitan MahanU v Jagabandhu, 23 W R 293 md Vuthilmga v ‘ w< “ft 

' 16 M 194 and also upon the decision in Jones v Williams, - u A - 

a hater decision of the Calcutta High Court in the case of Jnanmlm , iWi v 
iVcsca Dost, 39 C L J 52b, which w as a suit by a landlord against a tcuaut vum 
tiauned a permanent tenure, Rankin J held th at an assertion m 
1 executed by a tenant in f avour of bis transferee that Ins right m it was per m » 

one was admissible under section 13 lirojuuha v Mohnn 31 U w a •>- \ { » 

Previous transaction m respect of alillercnt property is not I * t., ( j 

ij within tho section RodhaKnshna v Sarabcsicar Kag, 29 C a» I* 16 J 
t C.as 071-A.LR 1923 CaL G84. 

* Instances An mstanco is th at which offers itself as “ 

p something cited in proof or exemplification, i case occurring, ex mil , .. 

> DrUomry Under tins section evidence of n articular uisUiit 

t! r, « ht °r cu tom w is (1) cluined, (2) or recogiu ed (3) or exercised, (1) or m wmei 
*6? txerciNt w as deputed, asserted or dep arted from, can bo „«vcu 
dm Act is of tao avail where tho transactions were in re put 
than tho disputed lmd, as there was not inj transaction or P i ,rUc “ 1 ( r 
bj or 1 „ which tho ri 0 ht m dispute w as cl aimed rewi uiwU \ r ( * . J . , 

I Aim, Behan, 14 C L. J 107-10 C W N 2o> Ibc MaU.nu i t 

V* n « Uit l » ,lt bis principal w as a b asturd w is u nits ibk u ' u \* y-' lv ' / V* 

‘ the I vidtnee Vet us establishing an instance in winch the J 1 «»}'*« *> of U) 
jftr °n m «|Uc Uon wis demul Held uKo tint n jmUim lit , 

‘ n k’b'wuj was also admissible umh r tho uiio ►ection Ay ,« i 

' 'wyh J Luck 1G1-109 Ind Ca« «-A I K. ^ Oh.! h -A* ' J 

A a cu tom h w been c UaUhslieil in unu s show in„ th at Unro Ice ■* , j 

s ^mjhgjurtom iy<r in porLint md should Ini ixi.cl upon no »» »*, ™ 

\£ inLuicts relite to truis aetious wlneh took plic* *^ ur . 1 * I i. 'in 

<■ qu Uon of ui tom li ad bet u in tituleil htdum binjh v * l l, » , * p, 

f* I*ih %b Uneontt t*tl insLincea an> b> no m* | «’* ' ... t j / t 

? tw t. nco of n„ht. Unbammul IIukuh v Qhulun , ^ f.i' r/uf a 

■HU -US P U U. 1011 btaUnunts conUme.1 m |>eUUon» h\ m ."T"!. 

/ faiml) iw»„wxm^ the on Unco of a custom of !>""><> 1,1 l! h \ { V “5j 

/ an, ixltv »nt an 1 admi ible as evid. m of particular u Umce, m iviiw 1 1 * 

■ i Unn w ii t\\.o M mzcd as afi -eUn^ their own rt„ht-* { > . 

U V U last me s m the uuJ.Un.iK ;>>bdm u " f . f , 

J r Uvant on Um «pu non of eut mam a pirtuuUr i-ula-*livi i>i 

' "*twm U „f Uw I valence V.g ml Ua > w»> ^ ,r u * M 
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supplement^ ^ Ae d ,„ ori]tJ hy m m ^ sub Jlyl , 10n ^ 

existed in the locohti 10 n. , ° r P^, e ® ni P tl0u thit the custom for pre-emptioi 

^ant under 13 5 “ftf T f ^ T° k,lU A 0n of a r * ht *** » i* 

PLB 190J-12P R 1003 Ev,Jcnce Sunt Singh v Jonah Sa 4h,W 


usage 5 !] 0 e ^ the iffbd of fhod ^ n , partlc wkr instance s In evidencing a custom or 

cou“,=r ub ^ 

able 6 ! ° f ^ C |V S lJ i.o ldu ? 1 1115> * ance8 offeied one at a tune me reuiv 
LC jZ d “ff t ' , }P b 03 1,1 **» v 2 M & S 93 BtofcMji, 

mil beeiKlencc nAi. 1 t U l » 1t0 n!° undisturbed doea not nuke a custom, built 

fillilmff m fat ran- “ a* “*&““** 80 numeious as to ju-tify the Coult m 

vjjg, 1 1 fin ‘ nt c “; 1 J UTga v %»«m», 18 CwL,W»« 

h jVLllLlf-AP'PV fttanto.QB Iiul Cl- 43-A I E 1937 Cal 

rn i 28 / 0 ,O) ' **«*»* »■ 

to tliat m°ouStwtf 0C r» a , r •“’"‘“•“Uy under conditions substantially similar 
conditions % j ° ob , v,ous ^at there must be such a similarity or unit) of 

JSS S S j ? don . e by one 01 more persons or sets of perins any be 
uicumftCif fL pr ", b ‘ lbIe general habit of the class of per ons under .undo 
de °uEeocr,l,rn,of C . Cedenl / lU ?f tl ' ,t e uU sorts of trade and u age and no 
London a.- to thkt™™,? 661 ! 9 le'iaide lit among 87 b To prove a custom ot 
, n 0 tjj, r Eno-l.eh JT» e ot S°°d3 m regard to geni ral avera G e a similar cu tom 
3so n VllT 1 ^ Milliard \ Hthbect, 3 Q B 120, 130 fc» 

tioii \\ iK the FTm tndt between Liverpool and Californio, after incofljW'*- 

with rW-i- ofor ' ls to discounts on freight, a similar custom as to trad*, 

located ^> 7 /fLr IICOrp ^ rX i ,011 o ai ^ <IS t0 other ports of British America, etc, was 
blSt l™Z r £ t * r m, 6"'Wf « p.ov.ug w* as J 


Mnrlh».»»T u li i, s 360 Similarly mpioung usage as * 
of the V ' i i ? ‘ ln S ham ' U'age at Loughborough was admitted bj rei=«», 
IsJoM^Jfr and the interchange of trade In Fleet v JJ#*» 
rJlkJS** 8 49 tho action tva» for the pnceo 


fruit- nn snlrl li u ^ » 49 the action was .for tho price 1,1 

tr ide broke rs w< Jy 1 i G bro ^ e,s only, the dispute being whether m jba* 

^ ‘he default if principals The cu fm 


of tr xdo Iwi ur lot I V« !« , , note ° lor tlie deJ ault of principals Die cu v>* 

hesitation of the o°i ^ 111 t,ie contract, etidencc « it. receded with *omf 

T “rJ „ on dm point m the colonial market Blotto** { 


rl™./' 1 . 0 ' 1 the point m the colonial market BtadbuM > 
„ o S l !i ho conceded m the tn d that the two trades wire * 
J.f #1, , 0t U *i * iat 1 le I ' am( us would be likel\ to pre\ ul in ] ,0 .y 


observed 

ami Itlmuihfc tint; lbe ‘ , ' U1 V us ^9 would be likel\ to pre\ ul m ^ 

1 bilitv m a ^ T que '; tl0n of the liability of a broker, evidmco of h 

, j" ^ hr tndl ought to be received ” feo it is enough to point ok‘ 

fronf imtLr t circumstance is conclusive either pro or con, ( 2 ) tint in U«jw 

S I I f u n0tilPr re °? ^ »ot neceh mlv without prbbatne Wj. 

trldc md the ^ mc locilitv are not nea » f 
’ l “ d ( 3 {, tblt tbe question w not whether tho offered in kind fu ,“ r 

rA S H dle 0 cd butmciely whethci thev uro receis iblc as hivin. l’^' 

TSfiXd life L ?18 ^ dao Boblo > Kenny way, 2 Doug 510, M-** 


. Cwtomaiy nghts in land, etc Custom in India' is trm’ci.irinitiBP'®?* 
custom cannot be established by a few instances or by m t inccs of rcunt d J 
ni? ,l 7in 1 n C m I> i , . t 13 ft* < Ut ? of ! ,lL Court » when it h is to pronounce op°“ 1 

3 V ? <fiT » n °i t | h fi CVI , lIaicc wing upon it, not only is to tho uth<-‘ <D Ji 

H ?‘ S h 1 tlu3 (J ck ? lp nts (antiquity, umfomntv, etc ) required tocw 

'' , d h uingtho force of hft, but also the credibility of the ewdi" 

relied on and tho v\ei n ht dm to it Knhina v haja Yen) ala 29 V 24/251 ^ 

1110 tco„ent evidence of custom Is not tint whicli IS 11 - 1 -’* 1 - ‘ vt>n 


... „ v;u'i.u,„ is noi Ul U, Winch is diorded b> die V 

' 0 P“' lon ,ls ^ the existence but by tho enumeration of msUnctf m which 1 
uUe^edcu tom hw been acted upon, and by the proof affonlwl by judicial ^ 
revenue reconls of pm Ue accounts and receipts that the cu torn has l*.' 3 
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enforced.” Per Turner J m Lachman Iim \ Ubor Khan, 1 A 440 (441), see also € 
Ashuiosh v Chtindi, A LR 1927 Cil 177 = 93 Ind C\s 43 Though judicial deci 
Pious nre not indispensable, the acts required for the establishment of 
customary hw ought to bo pluril, uniform md con*tint Tara Chanu \ 
Mb Ram 3 M H C 50 In Maharunce Hcoanalh Rooer \ Baboo burm 
Naram Singh, 17 W R. 316 = 9 B L R 274, it was laid down tint to 
establish a family custom of descent, one at least of two things must be 
shown either a clear, distinct and positive tradition m the family, or a long 
series of instances of analogous inheritance from which the family custom niaj be 
jnferred In the case of imbahlui Da ‘a \ Arpana Dasi, 40 C 835 = -9 O b J 
25U47 Ind Cis 402 =23 C W N ICO it was held that even if a i articular 
rule of succession has been actually followed m a family for a series of years 
it cannot be treated as binding upon the family unless it has ripened into a 
family custom, and it must be shown that the custom had existed from tune 
immemorial and where the custom set up is peculiar to a single family this 
rule is more strictly inferred than ever A'diutosh \ Chandi Chat an, vbi siqna 
Statements contained in petitions by members of a family recognising he 
existence of a custom of primogeniture m the family, are relevant and adminicle 
as evidence of particular instances in which the cu&tom was recognized a 
affecting their own rights Sln.amanand v Rama Ranta 3- C G hi ratal iJuan 
Rai v Manners 23 C 179, a suit by a landlord for ejectment of purchasers 
from laiyats haying only a right of occupancy, on the ground that the holdings o 
such raiyats yvere not transferable without the landlord s consent the defpndai 
pleaded custom or usage m support of the transfers Questions arose a to 
character of the usage required to lie proyed m such cases and the nature of the 

evidence required to proye the usage In that case the Court observed b 

that time he '(J/r Manners) states that he has been purchasing land from 

occupancy raiyats having taken over 200 lobalas of such lands , , , 

««.wg to the vilhges m these sous which aro on the iccori « l bme tom 
challenged are all of a very recent date, and by themseives would ceil ainy 
establish neither a custom nor usage in regard to such transact o , 

here refer to section 13 of the Eyidence Act as showing the character of evidence 
by which a right or custom must be proved Mr Manners evidence » not of that 
description The Subordinate Judge next states that one of the P" r f cl ?^ S j™ 3 
made so long ago as in the year 1277’ There is no doubt a / 
but it is one isolated instance, and it relates to land in a different mou~ah 
The othpr Kobalas adduced in evidence also relate t0 tyykj L “ n »» i / w 2i .i s \ 
The Subordinate Judge next refers to the fact that some of the 1 ( 

hay e purchased without consent of their others sharer** and fro . mahks 
a usage weU known in the locality and acquie ced m by , th ® °J Xi y 
‘But this is not a legitimate conclusion Such a purchase , i e , wlt jj 

different footing from a purchase by a stranger, for it ‘l^Arled aa a 
the consent of purchasing landlord, and it could not be pr°pc y , 
recognition of a usage to purchase without the consent oi the an 

Instances occurring within the same manor, it is clear, will o *®cciv ^ 
because the origin il unity of the holding allows each instance PI ^ 
merely one illustration of i general system working uniformly b CCCI%e j 

prove a custom of descent m the female line, particular m^-ta reputation 

of such descent m other estates of the manor, a, well as of a 

as Jo auch cu«t9flr~af-de-'Cent m the manor the particular ^ j 

‘only so mATi? muiches from the same root. Per L nthe- payments 

m Doe y Sisson, 12 Ea t 62 Sunilirly to proye custom a to 'V 
by other holdings m the same township were adnutU. Duson 9 

character Blundell v Ho, card 1 M A S 292 ec f ^mepnim mb 
A AY 540 556, Lendrum v Dcaxley, 4 L R Ire <S3 j On b 

however instances from other manors may be received P . > «luch 

their apparent difference of conditions a unity of s ome s imliuhii^ 

makes instances from the one equally illustrative of agentr >*■ 
and operating in the other 11 ignore % 3S0 In Mouhn v Cro Car 

434 the que tion was whether an estate descended by cu tom to 11 C cl M 
daughter in manor S After showing that S was a part of a manor O, and U 
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c 13 establishing the unit} of custom, the fact was activul of t!io rule of dt-cent 
m 0 **< nl'O Champion v 10 m son, J iC<b 0O, Somerset) France, 1 Sir** 

G~>1 In I'uipMtu v Ihttchiw 2 Coup b07 lord 1 Fans field G J ^ul, 
‘I’roof of the eu tom in othir pirishis is no tMihnct to utflxt the pan lna 
question, unites tin <u»tom had luxn proud as a custom of the whole country 
In Iioue \ lirenton , 8 II AC 717, 7'jS, tlio issiit was as to the ownership of 
copper mini •* uml the rights of a pluutii! who was a "con\cntionary k 
in the copper on his land, tin re wtro 17 manors m the duchy and onio of the 
above ten men s runnable mr) 7 )uir>, t\i ttd m t iJi m mor Evidence was 
rttci\td as to the terms of the 111*10111 ly right of Mich a tuiat in tho o other 
m mors fenterden L G J «aul I ho Mine th iricttr, whattur that may be, 
belongs to them all It ortuiniy belongs to all tho t called ‘freo convtn 
tiomirtts’, in this district Afu*t we not, then, in fairness, m order to ftsarWJn 
wlmt art tht rthiti\o rights of the lord and tlu>c It mints in one put of the 
district enquire what uro the rights in another?’ In the same ca-e 
J said, ‘I un of opinion that tho u-ugo which his prty ailed in one p™» 
is evidence to explain u grant expa* ed in -inul tr terms to any etn 
part of the district ’ Similarly m Jwo/rv// v Ifathcrlon, 10 M A >* - lf £ 
Ahinger C 13 wild It should boe^Ubli lied cle-irly and beyond all controver t 
th it tiie two manors originally formal one m mor there pruiuls thrmU® 
out those manors u particular epee its of tenure, e died ‘tenant right , e ‘"“ 

in those m uiors all tho ten tuts hold under tin •> true njit if it -houM happen t 
in one particular in mor no example c .111 he idduccd of wh it is tho cu tom ro » ; 
particular c iso in order to explain tile nature, which is not confined to 
manor but prev uls in i prut number you may show what is the general® = 
m respect to tint tenure “ He id o approved Itouc \ lirenton, tibi supra in 
same case Ahlcrson IS *-aid If itukcd there be some guicrd connecting * 
between them— as, for instance, if the custom in question bo a pirticulirinci 
of the general tenuro which is common to two in mors, then you h we a _ 
show wlut the custom of one manor is its to the tenuu, for the purpo o of sao\ 8 
wh it the custom of the other manor is as to tli it tuuux. , hut you must begin ) 
showing that there is a general tenure common to both , that f ict fails i| cre - 
To pi o\q a custom or usage that occupmcy holdings are transfer ible » 
locality, it is not sufficient to show simply tint *uch lioldinga are sold * n . t 
village or neighbouring v ill iges The e-> uicc of i us ige of tr msferabnity i» ^ 
transfers made to the knowledge of but without the consent of the lamUcm 
valid and must be recognised by him Grant Mohun v Jote Kumar, U 
N 83 

Transaction whether includes judgment 4 A ti msaction m the ore i ^ 

sense of the word, is some busmt-s or dc ilmg which is earned £ 

transacted between two or more persons If tho paities to a suit were to 
differences inter se the adjustment would be a ti ms iction , and by a eion £(Crtl( 
strained use of the word, the proceedings in a suit might also be cdleu trin a 
but to say that the decision of a Court of juti--.ee is a transaction appear to 
misapplication of the term Per Garth C J m Guijfu Lai v Fatteh b ^an 
at p 186 A transaction, as the derivation denotes, is something which n’t jf, e 
concluded between persons by a cross or leciprocal action as it were, wbei ^ 
judgment of a Court is something imposed by the authority of the tribun of 
Court neither creates, claims modifies recognizes asserts nor denies a ng 0 g 4 U-~' 
custom It determines for or against Consequently to coll tho-d ud^i ngP- p ef 
Court of Justice as a transaction is nothing more than misuse of %J, 

Jatl son J in ibid at p 185 In Neamut Ah v Gooroo Da*<t 23 W K u , , n 
where the plaintiff claimed an ilnamce right to land the Court adm f|(r y 
evidence against tho defendant decrees n two suits in which the ttnan ffa _ 
had been successfully asserted agunst a former holder of the tenure tn , 
said to have created the right claimed but to which the defendant had not o ^ 
party Sir Richard Coitchin delivering the judgment of the Court ^ 

could not think that such judgments were intended to be excluded, j 1p <m 
the expression ‘transaction* m section 13 was large enough to include P r0< ^; l0 ie 
in suits and that the section did not require the suit to have been between toe 
parties, but left it to the Court to decide what weight attached to it In ■“ 
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attain y Dj« UmrA, 3 li 3, where the ptontiffe reught to recorer TOrera - 
of i Clurda Lak, Wcstroff, O J lad J/efli/fe / nJ°ptag the views Inhm Oy 
Couch C J of section 13, held tint decrees cstabhshmp: the r‘ghtm P« •* 
between the same persons were admissible in evidence for P 

that the right lnd not only been nsoerted, but recognized by 139 at 

Courts on several occasions” In Hanchhoddas T - Bapu » J 

p 442 SarqcantC J, said “In the absence th T for !’ t °!,15Uist ire think 
such as is to be found in section 48, ‘rights and customs m section 13 must wo ' thmk 
be understood as comprehending all rights and customs re o y ' 

.therefore, including a right of onnership As to the ten ‘ J ‘™™ ' ’"j 
doubtless one of largo import, and might although by a result of holding 

of it, be held to be applicable to proceeding, m a suit , but as ^ resuh, othomng 
it to be so applicable in section 13 would be to effect a m P ' J ecrees an( j 

from the English rule of evidence, which would make Iff it may well be 
verdicts of june, only admissible in matters of .public 

doubted whether such was the intention of the ^ im ® r , « tx t £ 0 existence 
Many Jfcjon, iblm,, 2 C W K 331, 604, Bancrjre J ^said 1 If the aWM* 

of the judgment is not a transaction within the meaning nlace and the 

13 it proves that a litigation terminating in the judgment J»“ k hy 

litigation comes well within the meaning of the clause as being a transition 
which the right now claimed by the defendants was ^ ‘ tlcutar 

litigation which is evidenced by the existence of llie judg ^ w h,eh right of 

instance within the meaning of clause (b) of cctio judgment tlieie 

pos ossion now elauned by the defendant was claune l Uaho ] nu l y Iluomn, 

fore is in my opinion, relevant under section 13 bee is judgments and decrees 
31 B 143 “ It seems to me the true point is, not tna ■ j , wgre maL j 0 , va3 a 

themselves are ‘transactions' but that the suit in ■ , nlace they are the 

transaction, and that to establish that such a transact k V palaJdhari 12 A. 1 

^evidence” Per Straiqht J m Collector of Go pu™ $ir William Do Grey 

(FB) see also Ducheis of Kinaston s Case, 1 Sm -L C a gmgle memorial” 

‘This process of embodying the terms of a fin , e lt& formation 

says Prof Wiqmore “may be termed the Integration o practical cou sequence 

from scattered parts into an integral documentary unity shape, have no longer 

of this is that its scattered parts in their former am : In, eehato |1 rape, nav ^ ^ 
any jural effect they are replaced b\ a sin K le i a u other utterances 

words when a jural act is embodied in a jungle r ' ose 0 f determining 

of the parties on that topic are legally irmn^emlf 0 P mtegration of a 
what are the terms of their act ” Wignwre § ^0 inst ance it may 

transaction is either voluntary or compulsory in choose, but when 

or may not be made, as the party or parties to in , ,, an( j the document 
made, the jural consequences already notice mfit nnce— compulsory integration 
supersedes all other utterance* In the latter “J 8 * t w the transaction be 
— the law insists, independent^ of the parties same jural consequen 

embodied in a single document and when this is At common law 

cos attach The instances of compulsory Integra t cor( j s corporate records, 

the only instances appear to be those of ‘•‘l e J, „» is’ tint the judgment 

and negotiable instruments The theory of jndici £ t j ie controversy 

roll as finally made up embodies in itself ^ n e the e^nety^oi^ ^ wn(tcn 
as adjudicated and this supersedes the mi,cellan .u up the proceedings 

P } Cadl , n ^ "^bogSy-And order* which have pone ito ^ Uansac lions which 

' l^wumbrrnhxlhit rst 2 MAS 566, 567 n things are s atd and done, 

in legxl theory form part of the record ? Gbv y Qo Ur k which do not in 

an<l raanj documents used not only out oi wu* -ontrover*} and hence do not 
strictness form a part of the prrcecdings »ne^ bli without regard to the 
need to appear in the record,— hence mji , {h o£ tria l 3 and appeals, 

contents of the record This involves the wiio , •> __ catc5t authority on 
From the above observation of Pi of 1ut m m ent or decree is but an 

the Law of Evidence, it is ai.midantlvclear tha Zo relevant under 

integration of various trinsaetions A\ hen uch ‘ ai 3 } section As 

section 13, n judgment or decree is ako ( 
regards the probative valuo of such judgment, an > 
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Judgment whether relevant under this section Judgments in Courts of 
Justice on other occasions form in exception to the exclusion of evidence of 
transactions not specifically connected with facts in issue Step Intro 161 There 
are two kinds of judgments namely judgments in rem and judgments m personam 
f he former kinds of judgments are always relevant (Vtde s 41) Judgments 
in personam bind only parties and privies to facts in issue (Vide, Notes under 
s 40) So a judgment which operates as ies judicata is relevant in a sub equent 
suit (Vule s 40) So also judgments, orders oi decrees ore relevant if 
they relate to matters of public nature relevant to the enquiry ( Vide s 42) hoff 
the question is whether judgment-., which are not judgments in rem, nor onmta 
as ics judicata nor are judgments which relate to matters of public nature relev int 
to the enquuj, aie idnnssible m evidence under this section Such a judgmtnt 
is proof of its own existence and of its legal consequences not simply inter 
but against ill the world , but not of the truth of the fact on which it re W 
Such judgments are \l«.o relevant under section 43 of the Evidence Act if tlu 
existence of such judgment is a fact in l^sue or is relevant under fi ome otnix 
sections (Vide section 43 ) Otherwise such judgments when tendered again * 
strangers are sometimes said to be excluded as opinion evidence (R \ fontw * 
Moreau 11 Q B D 1028), sometimes is hearsay (Steph art 14), but wow 
commonlj on the ground exprco&cd in the maxim res inter alios acta or jmw ^ 
alien nocere non debet (it being considered unjust that a man should be anmw, 
and still more that he should be bound b> pi oceedmg« in which he could not mas 
dtftncc cross examine or appeal) So a judgment or decree not inter P a,tt * 
not admissible in evidence under section 43 unless as a fact in issue or as 
relevant f ict under other sections of the Evidence Act Ihtcndia V Ramcsu , 
87 Ind Cas 849=6 P L T 634=4 Pat 510= A I K 1925 Pat 02 a sec 
Kashi Nath v Jaqat Knhore 20CWK 693=23 C L J 583= 3a Inu ta f 
298, Hnax A Hills 11CLR 530 Ordmarilj a st dement oi opinion » 
by the Tudge m a previous judgment not infer partes is no evidence m a « 
quent case Hamath \ Mohanlal \ I R 1929 Lah 123=10 L L J f 
Under section 13 a judgment is reltv ant if its ixi-teuce is a trail iction 
clause ( i) or its existence be considered an instance under cl mse (h) HP* 1 
v Ylojom , 2C W S 501 504 On this point tliere is some conflict of op 
and it is better to treat the decisions of different tribunals under *‘P 
he ulings 


English Cases Verdicts judgments and settlements in actions of WP 
to hereditaments \lioqcrs v 1 lien 1 Ctmp 309 hull v Dcionviire a 

Cis 135, Bland)/ Ten! ms v Dunraicn (1S99) 2 Ch 121] convictions tor 
non repurs of public wijs ( li \ Iimjhtside Bicrlou Id Q, B 933) and ^ 
and judgments for the recovery of prc-eriptive tolls (City of London \ u 
C utli 181, Layborn v Cn*p 4 M A W 520) are ndmi- iblo as rclevcnt 
when the ri„ht to the land, the wn>, or the toll re pcc lively ismquc 
ir»Ih Hi G1 


Calcutta Cases —A judgment in n former ,-uit brought by other P ^ 
igainst the -unc <h find in l* where thij raised tho Mmc contention as tii J ^ f 
now though not conclusive evidence iigun tthem h ndmi^ibl© m ovid lenn- ^ 
what it is worth Lola Itanqfal \ Dconarayan, CB L R. 69=11 w |f 
«o -uch a judumnt is admi- iblo a* evulcna m o «uh equent suit. *fL)j 
\ornnlrn G A\ 11 232 In qm lions involving the ilrt -munition ot r j 
to m Oilhdaree ind the rule of miccc ion to the oiliu previous judgi rttnl *,jt. 
ibanas involving in tuna s m which tho right »nd eu tom was uro y 
a trtal an adim iblo under scetum 13 of the Lvideun Act. Avon- . Jy 

Dhetr < bunder 20 It 3t*> Proceeding-* in ruita in wlm.li a form* 

of tin. tenun of tht f*r*on who was «ud to have cn ite*l the itname* n„n g 
a ptrlv an inn iction-* within th* int imng of nition 13, and as *tn^ J 
adnu thh in u uitt>« ubh h an i//ia;iiee n n ht Va niut s Ooroo l*** ^ 

\S K 5«*» l rr Coach C J \ Tud„im.til -vtttng out the Urtna of a % 

in ih * f >rm of i nvit.il is relevant under t on it h<Hj*-hatul v H ,,r ij 
SI \S It. 1»,2 Y »l<i ji, n n a »uit to whnh the plamtiii was iif t » part), t*^ 
u'mt ibk a.* tvikne* wo3 ht Id i> 1*.* not luticlu iul> bmdui© tipua 
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Otur Dutt v Oobnel 21 W R 170, Sccul-p T/w/oor, 3 Ifoy 4K S 

Ihilan \ Juno J 3 W It 291, Soogo \ Ihshumhhor , 23 W It 311 
aimer h Flin. ii* v buncr A, W K 80 Ilu, qm-t.on aguu 
aro-c m 18b0 m (7»y/» Lfltt \ iofcfc Aril G G 1/1 which y w o =u' to rtcovcr 
pos ftv ion of certain p roper tj , tho uUiiiui U dt Urmin ifcon of w Inch -u t m twur 
of tho pkuntiil depended on iho ndmiwon in evidence of i cert ) » , 

m n former suit, to which tho pluubtt of tint suit was no party, .but “ 
tho defend mt w is tho pluntiir The question us to whether ti 1 
judgment should huo been admitted m cwduicc w w n fared hj Uartno j 
nnd 1/i tier J to a Full Bench m tho following term- It h is been decided I > 
tins Court in -c\ernl else-, three of which lire n. ported in >3 W it PMV U “ 

293 ind 311, tint decrees in suits between third pirtu- are vh “» s l „ t h» 
evidence under -cotton 13 of tlio Lvidcmx Act, wliil-t m otl .i, rrL f ore 
Court uch evidence has been con-tantly rejected The qui ^ 1 » , *he 

referred to the Full Bench is whether, under s 13 or nnj othei . q 
Evidemo Act, tho judgment in the former suit, which w is mlm 0 ritV 

upon ns cudenco in the suit w is lcgillj admissible? T pJ., e f cx 
of tho Tull Bench, consisting of Qmih C J, Jadso , Pontgcx 
and 1/orm JJ answered the qut Hon in tho negative According to tn ^ 
a former judgment, which is not n judgment in »cm nor 0 h suit, 

matters of a public nature, is not idimwble m evidence m .n 
cither as a rcsjuduala or as proof of tho p lrticular pouitwlnch it dcc_ .“ ntcll 
between tho <umo parties or those churning under them But j wc n 

from the view taken b> tho majontj of the I ull Bench In d ^XW-ment 
con idered judgment ho ob-ervil at page 173 ? 13 dear tlntthe H.jnj 

mentioned 111 the order of reference is not relevant under s* 40 t - 1 some 

the question that wc have to determine is whether or not it is rele\ s0 0 f 

other provisions of the Evidence Act, so as to bring it with P„ rpj, en 
section *3 I am of opinion that it is rele\ ant both under ss “ * ~ e able 

quoting section 13 ho said, “The existence of a r.g ht toj.ne a 
Property 13 in question in this case That right w as asserted and reco^n^^ ^ 
previous proceeding of a Court of Justice, and it seems to me t tint 

be unwarrantably straining the language of the section in queJ. * ae tll0 

that proceeding w as a transaction within the meaning ' of section 10 , « t h e 

word transaction’ in its lirge-t «ense means thut which 0 ^ 

words trim iction and ‘right’ be not construed in this w \ ] ^ 

decrees, and orders which were before the passing of evidence as 

considered conclusive, and which now, according 1 gl cogent 

administered in England, are considered, when not 2 1 ?, ^..^.lluetmtion —A 
evidence, would bo excluded like for example the following 1 [a 

brings 1 a suit agunst B for enhancement of rent B sets JJP L nume J and 

in defence A Court of competent jurisdiction finds the wafto h g t0 n and 
dismisses the suit After the lapse of several years B s®" 8 “*"* ?* to recover 
A then elects the latter forcibly Thereupon C brings a suit ■ » ^ mu ] a nan 

possession of the land covered b> the inul nrran patina A a W as 

right, and alleges that B w is a tenant at will Before the mtdur- 

pa«sed tho former judgment would have been conclusive evi „ 304 and 

ran right , see Soorjomonce Dance v Suddanund J/o/iopaWer, -- 0 £ 

KnrhmBdmny Bmjesitari 21 A 283=1 C ‘be con^lc, ej 

- AAi^l 1100 us at precept- administered in England, it would q 7 i;ub , equei ,t 
conJusiVS^alid - if not conclusive at lea-^t as copnt ey'de g “ cJl ]U( ] gme nt as 

suit Was it intended by the Evidence Act tp dec! un 3 e r s 

this irrelevant ? But it would be irrelevant unless it be re J , not bv law 
11 or s 13 It is not relevant under s 40 because its existence does ^ot^^iaw 
prevent tho Court from taking cognizance of the 8®®°“", Section 40 of the 
circumstances I apprehend it would not be admissible un , 0 f t] ie 

Evidence Act, because its existence would and could n0 * , t>» mulurran 

ca e prevent the Court from bolding a trial of the issue regarding Bs 
title The judgment in question then at least in some cases , ® 41 and 

under section 40 and it being evident that it is not admissible under ss 41 an^ 
42, it would be excluded altogether, unless its existence be rel 
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other provision of the Act But if wo construe the words ‘transaction* and ‘right 
m section 13 m their 1 irgest sense, it would be relevant under that section 3 
it at all leasonable to suppose that a mere assertion of a right by a person set in* 
it up (whether that right is corporeal or incorporeal, it is quite immaterial tor 
purpose of this argument) would be idmissiblo as e\ idence and not the recogni « 


of it by a Court of Justice ? _Certainly it seems to me to be highly i^Foinme jjjjjj 


that was the intention of the Lcgisl iture For these reasons I am of 
the judgment mentioned in the order of reference is relevant under l 
Evidence Act ” /i „ WIt' 

Howevei the decision of the majority of the Full Bench in ukj ' r 
Fateh Lai was followed m Hiialal v Hills, 11 C L R 0-.8 (o30) „ uienda 

Ramcoomai 11 C 562 Mohendra v Rusomoi/i 12 C 207 and affirmed 
Nath v Brojendra Nath 13 C 352 (F B) Again the case of Sntetim i' J 


Bwjo Nath, 13 C 352 (F B ) for the cuci 
the Full Bench, MeDondl and Ghosc JJ said “The appellants ha ^ 
before us that the said judgment is no evidence whatever under tne ^ 

and that the result of the Full Bench decision in the cise or GUJJ ,i ^ 
Lai, itbi supra is to the same effect It is argued and !t seems to deoiled 

ment is well founded that what the said Full Bench prac ) 


jjencn pi 

was that except in the case of judgment in tern, and 3“ mu t be 


) uim except in rne case ui i \ L„.rTpnce niu i ** 

to matter', of public nature a judgment m order to Art cent 

such as would operate by way of estoppel or res judicata . A alh 

Bench of this Court in the case of Brojo Behan MtUer p ulie» 

J loxumdar 12 C 580 (F B), has ruled m a case vvhe« » » £ bJ 
were not arrayed as plaintiff and defendant in » P f 
as co defendants, that the judgment in that suit 18 n0 V* ■;* thoafclf fln * 
the question was not therein raised whether the said judg 5 ^ , oa m 
res judicata was evidence or not If the result of the J? uU cer tatnly 
the case of Gujju Lai be as the appellants contend, * j . vn d ^ 
judgment adduced m this case should not have been r F>w 

upon as evidence But then it appears that the author! y W11 m the 
Bench case has been shaken by the subsequent Pn'X i Un f irin fl f this Court 111 

case of Hum Bahadur v Loeln Kocr, 11 C 301 and by thedecision oi ^ ^ ^ 
the case of Peari Mohun Mulherji v Diobomom Dabia, 11 ^ p Count.* 
of Hiralal v Hills 11 C L R 528 In the case 

although the Judicial Committee held that the previous ju S ,dence in N \ 
parties was not res judicata, they still treated such judgn although nj 

case In the case of Pcan Mohun v Drobomoyi, a l u S na ture of t* 
inter partes was held to be admissible as evidence as showing , 

possess on of the defendant , and m the Last mentioned » «. arJC ter * , 
Him Lai Pall v Hills 11 C L R, 528 a rent decree of a smiuar ' ^ c l u nuj 

used as evidence for the purpose of showing that rent was jakhraj „i 

for the land which was in the subsequent suit alleged important . 

seems to us that the question raised before us is of cons idem to a 

one winch often an es in our Courts and we therefore t u arcum t- ul J. 

the following question to a Full Bench Whether under he 
stated, the judgment in the previous case is evidence ornot^ ^ ^ jJ«L / 
majority of the Full Bench consisting of Sir C -Pc , on ijb tl / 

0 Ktncahj Mncpherson JJ said “Apart fron res - , "f t hmk conclu.Ie<l b> ‘ 


the decrco referred to was admis iblo m evifknce is we think c 

two TuU Bench cases <?«/,«* Z>r/v Fattdi fal supra art J, cu-^ 


two TuU Bench cases Uuj/u L*U\ raucu j at "r c Vv 

v Kedar Nath Moxumdar 12 C *S0(r B), The rull Buie * f 
the question nor tried to di tmguish the cases referred to in he on Jn b j. 
Milter J however di sen ted from the view taken by the Fuillkn 
Lull \ Falteh Lall, G C 171 the suit was between A ““‘A 1 ® \ w , tflt j 

whether C or D was the bur of II If C was the heir of U thoi t S 

to succeed otherwise not. The same question h id been ru»ea . ** 
brought by X again t V and decided ngun-t A and their by jbeC 

admitted in evidence m the suit bet w ecu V and B, and de Ut wu 
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below *19 conclusive evidence against A upon the point so decided The J 
majority of the Full Bench decided that the former judgment wa3 not au mis iblc 
as evidence in the suit between A and B, either as a trans iction under section Id, 
or as a fact under section 11 , , , , , , 

Tills question again arose in a suit for rent in which the amount or land held 
by tiie defendant was questioned, and it was contended that the land must be 
measured with a hath of 21 # niches and not one of 18 inches as clumed by the 
plaintiff Zanimdar Certain decrees obtained by the Zaminuar against other 
tenants in the «ame pergunah m suits in which 18 inches had been taken as the 
i afh weie tendered m evidence in support of the plain tifFs contention that the 
customary hath in the pergunah was one of 18 inches In that ca-e ^uch d( cn.es 
were admissible m evidence under the provisions of s 13 of the -Evidence Act, 
as they furnished evidence of particular instances in which a custom was claimed 
Of course such decrees and judgments uecleirl} admissible under s 4-. °t * e 
Evidence Act as being judgments and decrees which relate to m itters ot a pubn 
nature relevant to the enquiries, i e the meisurement of the /mm in the pergunah 
But the Court admitted the judgments under s 13 of the Ev idence Act Juinu 
tulla v Itomoni Kant 15 C 233 

In JmuUdh Sha! h v Inn Khan , 23 C 693 it was held that i decree for 
P0s ession mide by a Court under s 9 of the Specific Relief Act (I or lorn 
suit bejond the pecuniary limits of tint Court’s jurisdiction althoug i ^ 
judicata, is some evidence of dispossession by the defendant m a subsequent suit 
against the same defend mts to recover mesne profits In delivering the judgment 
the Court observed ‘It was argued for the respondent, on the aulhontv ot 
Oujju Lal\ Fatteh Lall, 6 C 171 (b B), Biojo Behan v hedar hath, 1- C - 
and Surendra Nath v Brojo Nath 13 C 3o3 (F B ) that the decree, if ^t conclu 
sure evidence is not evidence at all , but the decrees which it was sought to put 
evidence in those cases were not inter partes In Madhusudan Sliaha J Uuna 
v Brai, 16 C 300, the FuU Court held that an ex parte decree for arrears ot rent 
did not operate so as to reuder the question of the rate of rent res rndusau ^ 

'o question whether it was ev idence at all did not arise The cast of A ^ 


' Lucho Koer, 11 C 301 P C shows tint a judgment ulthough not concluMyo oyi 
jsneo, maj bo some evidence of the matter decided. There the sunivor ol mo 
brother,, chiming in the whole estate bj survivorship, brought a suit in tlio Lourt 
of the Subordinate Judge against the widow of the decoded brother, . 

her husbands share as her separate estate and the question ww 
brothers were joint or separate in estate I he decision of i Munsif i a a rent suit 
between the same parties was put m to show that the brothers were I 
Judicial Committee held that the judgment was not conclusive on the i niter , out 
it w is still treated as ev idence to which some weight w as i attached , tr.^j, 

m this «-titb when the question ig nn c nne before a Full Bench of ic 

Court m lepn Khan v hojom Mohun, 25 C 322 = 2 C W N 501 h “Jit ,cu 

the question \\ LS whether i judgment in a previous "uit bj a co -hirer 
plimtifi for the recovery of the pos ession of two thirds is ulini - 
la the pliuntili s suit igunst the s une defendants for the ^overy I 
of the remaining one tlnrd sli ire in the pronertj Mr Justice Ba j ^ 

tlw C uo to tho 1 nil Bench ob,vrv ed If tl.e ci-cs of Gajm Lall ' MMtLM 
0C 171 (P B) md Samira Nath v Bwjo Mi If C ,S * K, 
“Uthontj of which the lower Appcll ite Court bin luld the tv hi rult 

- lAidentc for the deFcp lonti to bo u.iilnil-iblc ,re good hiw, the fir t mi, m 
urged ffiforTiBliinit f til. But if tlio-e Cl es ll iv c in X 

decisions of tho Privy Council m Ham Banjan \ Bam A«r -- ^ ^ 

6U md DhUto Ktimt ar v Kcjio Prasad, 21 I A. a ,i, m lb lo m 

tlio question arises whether the judgments referred nmiilv 

oval, nee In the two c s relied upon bv the lower A PI kU> ^ )| « Jr V j 
Ouju Dtl v Flitch Lai, G C 171 and Surcmha hath v ^ 

it was held hj this Court that a former judgment which s not i j Wmnt 
itor oiu, rel Utn„ to m liters of a public iiiturt, w . . 

m evidence. in a subsequent 'Uit either as ies judicata or its j , 
pirtiuilur point decided mile's between the -uno parties o 
under them But ui the c.ue of hunt luinjon Chakcrvarti 


tho < clumiii n 
Lam harain 
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Singh , 22 C 533=22 I A GO, it was held by the Privy Council that a 
judgment passed m i suit to which the plaintiff was no part) woa admissible 
against the plnntiff as evidence showing the lent paid, md in Bhitto Kumoor v 
Kcsho Per shad, 24 1 A. 10 = 1 C W N 2G5, tliur Lonlslups of the Pm y Council, 
speaking of judgment in former suit against one of the defendants Baeh 
Tcu>an , observe this decision is not conclusive against Bacha reuan as the 
suit was not between the same parties as the present suit, but their Lordships aoree 
with the subordinate Judge that it was admissible as evidence against hun Thee 
two decisions of the Privy Council must be taken to have in effect over ruled the 
cases relied upon by the lower Appellate Court That being «o the question an«e 1 
whether apart from those cases, the judgment ref erred to m the argument w» 
admissible in evidence against the plaintiff r< spondent I am inclined to think that 

this question ought to be answered m the affirmative, and that the existence of the 
judgments under consideration or at any rate the existence ot one of them is rele- 
vant under sections 11 and 13 of the Evidence Act First as to the relevant) o 
the judgment in suit no 742 of 1887 under section 11 The existence ot tae 
judgment that is,the circumstance that a particular judgment was passed, 13 Cl(ar J 
a fact within the meaning as igned to the term m section Id Nextastorelevan ) 
of the judgment in suit no 742 of 1887, under section 13 If the existence on 
judgment is not a transaction withm the meaning of clause (a) of section n * 
proves that a ligPation terminating in the judgment took place, and the hi tig 
comes well within the meaning of the clause as being a transaction »y , . 
the right now claimed b> defendants was asserted bo again the Jit'S _ 
which is evidenced bv the existence of the judgment was a particular ins 
within the meaning of clause (b) of section Id, m which the right ot P® y 
now claimed b) the defendants was claimed It has been said that tn 
spol cn of in this section is an incorporeal right I do not think that tner 
sufficient reason for putting this limitation on the meaning o£ tne t UT , t ’ * ^ 
used in the section i he judgment therefore u, in raj opinion r< eiP 3™ gec t, on s 
section. 13 If such judgments were not relevant under either of the two , , j 
11 and 13, they could not be admissible in evidence as the Privy Council n f 
them to be in the two cases referred to above The strongest , argumen » fff jj 

the admissibility of such judgments in evidi nee is, to u&e the language . l0O 

known writer of the Law of Evidence (see Taylor on Evidence 9th euiti pI 

1G82) that no man ought to be bound b) proceedings to which he w ‘ 19 , , jj a t, 
and over the conduct of which he could therefore have exercised no coni 
m the first place the judgments in question are nought to be used, not . . vrcigEt to 
and conclu&iv e ev idence but onl) a-> ev idence for what they are worth t 
be attached to the evidence being left to the Court to determine And «* f^m 
place the reason st ited above though it is a good reason for o fa 

consider ition as against a stranger, the evidence afforded by a judf. > “ ^ *be 
as it is the opinion of a Court upon materials in the placing of wine e q„ jlr 

Court the ‘-hanger could have had no control, does not appear to n ^flordtd 

good where wliat is sought to be taken into consideration is the eu ut non 
by the existence of the judgment as to a litigation relating to the rig . pUI po-*S 
and the way in which that litigation terminated Por such coliai j, j, fitf 
judgments are admissible in evidence against strangers under the on * 

bee Danes \ Laicndes 6 M A G 474’ J Unclean C J (with whom , 0 f i!i* 
Ticichian J, Banerje e J and JenI ins J concurred) in delivering the ju B ( y* 
Full Bench saul In mj opinion the judgments m questum arc n Ijtfa* 

in evidence in thi3 suit, beciuoe, now that the matter Eisneui ib« 

us it appears that the subject matter of the present suit is not m en , ■ LrC J, l fl 
subject matter in the previous suits in which those judgments were 
the previous suit the subject matter was to recover a two thirds sl } ar0 . «• w 
in ques ion, but in the present case it is a suit b> a different plam slll t 
the remaining one third share The subject nutter therefore, ot tn diffirv c» 
not identic il , the title to the one third shire miy be, and a PP J ^ c ” Iou?M f 

from that of the other shares In this view the judgments n men itlf 

bo admitted is evidence in this c use were irrelevant and therefore %1 *i3 

as evidence But is the two ca-'es decided b) the Full Bench in 
the cise of Gnjju Lad \ ialteh Lall, 6 C 171 and a later case otenr 
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v Bioja Nath Pal have been reftneil to, I feel bound to express my opinion that 
hiving regard to the recent observ itions of the Privy Council m the case of 
Pam Panjan v Pam Nat cun 22 C 533 = 22 I A- GO and in the more recent c i^e of 
Blutto Kunwar v Kcsho Piosad, 211 A 10=1 C W N 265, the Full Bench 
decisions referred to must be regmled as in itcrnlly qualified, beciuse it is cle ir 
from the decisions in the Pnvj Council tint under certun cases, the judgment 
m a previous suit to winch one of the pirtie- in the subsequent suit was not n 
paity, may be admissible in evidence for certun purposes ind with certun objects 
m the subsequent suit ” Of cour-'C the observations of the Full Bench is regirds 
the effect of the two Privy Council cv-es referred to above on the two pievious 
Full Bench ca->es are mere obitci dicta 


in Abinash Chandra Chattcrjc. e v Parcsh Nath Ghosh, 0 C W N 402 the 
Court agreed witl the view taken by the Tull Bench in Tepio Khan v Rojoni Mohun, 
25 C 522 = 2 C W N 501, but in the same case Geult J took a quite coutraiy 
uew In Kashi Nath v Jaqat Kishoi c, 20 C W N G43 atp 1)14 the Couit 
consisting of MooUrjcc and Poe JJ observed “ In our opinion the judgment of 
the Judicial Committee in a suit not inter pailes could not be used foi the puiposo 
for which it was used by the defend int m the Court below It is well st ttled that 
although i judgment not tntci paites may be used in evidence m certain circuin 
stances, as a fact or as i relevant fact, or possibly as a trinsiction, (Ram Ran /an 
v Ramnaraui, 22 G 5b3 , Blutto v 7i.es/io Pcrshad 24 I A 24=1 C W N 265, 
Dinomomv Btojo Uuhim, 29 I A 24= GC W N 3bG Tcpu IGtan v Rajam 
2oO 52=2 C W N 501, Malromson v O Dca 10 H L C 503 and Bristow v, 
Cornncan, 3 App Cis G41) the recitals in the judgment cannot be used as evi 
dence in a litigition between the p irties The principle is that all judgments are 
conclusive of their existence, as distinguished from their truth , judgment^ is 
public transactions, of a solemn nature, are presumed to be faithfully recorded. 
Lvery judgment is therefore conclusive evidence for or against all persons 
whether- pintle's, privies, or stangeis of its own existence, date ind leg il effect as 
distinguished from the accuracy of the decision rendered , in other word®, the law 
attributes unerring verity to the substantive as opposed to the judicial portions 
of the record We hold accordingly that the judgment of the Judicial Committeo 
could not be used in proof of the f icts st ited therein and the fii't ground must 
prevul ’ Abmash Chandi a v Paicsh Nath, 0 C W N 402 See also Ranjit 
v Basanta, 12 C W N 739=9 C L J 597 Again m Bauh/a Nath v Alep Jan, 
70 Ind Cis 194=1923 A I R Gil 240=36 C L J 9 at p 14, Mr Justice 
Moolmrjce observed “In tins connection we cannot overlook that although the 
judgment m the suit by Karimannessa igamst Abdul Kadcr, is admissible m 
evidence under section 13 of the Evidence Act tiie findings contained therein 
c innot be treated as part of the evidence in tins c ise As was explained in 
Kashi Nath v Taqat Keshore, 23 C L J 583=20 C W N 643, and Tnpura v 
Poll am, 42 M L J 324 it is not the eorrectness of the previous decision buttho 
fact th it there hid been a decision, that is established by the production of the 
jud 0 mcnt This is clear from the decisions of the Judici il Committee in Rain 
Ranjan v Ram Narain, 22 L A 60=22 C 533 , Bhillo Kocr v Kcsho Prasad 
21 LA. 10 = 19 A 277 , Dmomoni v Brojo Mohint 29 1 A 24 = 29 C 187, 
liamprolutsh v Anaml 43 L A 73 = 43 C 707=24 C L J 11G , anil Ratal Law 
Co v Good L R 2 P C 121 and of the House of I ords in Malcomson v 
0 Dca 10H L C 593 uul Bristow v Cornucan 3 App Case G41 ihi&fumin 
ment il distinction was not fully uppreci ited in the Court below, and references 
WG-L eimlUiUbt&iamgs'in the judgment in the previous suit as if they were 
a kind of inconclusive res adjudicata while the e-^cnce of the matter is^ lint it 
wia not the concctncss hut the fact of the deci'-ion vvluch is relevant. 1* wo 
carefully lead the judgment of the nnjority of the Tull Bench m QujjuLal 
v Pitch Lai , G C 171 (r B), we will see that there the mijonty laid 
down that i previous judgment not inter partca is not adim -ible in a sub c 
quuit suit either under section 11 or section 13 of the Evidence Vet 
but such judgment under ccitain circumstances may be adim« iblo under 
section 43 of the Evidence Act The case3 so contcinplited by s 43 
aro tlioso where a judgment is used not as ics judicata or as evulenecmoro 
or less binding upon anj opponent by reason of tbo adjudication which it contains, 
2C 
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(because judgments of tint kiml had already been dealt with under one or other 
of Iho immediately preceding sections) But the cases referred to in a 43 are 
such, I conceive, as the section itself illustrates, viz , when the fact of any parti 
cular judgment having been given is a matter to be proved in the case As form 
st met, if A sued B for slimier, m saying that lie hint been convicted of forgery, 
and B justified upon the ground that the alleged slander was true, the conviction of 
A for forgery would bo i fact to be proved by B hko any other f ict in the case, ami 
quito irrespective of whether A bad been guilty of the forgery or not, ahisl 
conceive would be one of the many c iscs alluded to m s 43 Per Garth C J ia(r«0 
Lal\ J'atcli Lai, 6 C 171 (192) So the interpret Uion of this case given by the 
referring Judges to tho Tull Bench m Siucndra A alh v Biojanath, 13 C S-wotf 
to tlic effect that the case decided th it except in case of judgment in wn, an 
judgments relating to matters of public nature, a judgment m order to be eii 
den co must bo such as would op era to by way of estoppel or usjuaicale isno 
correct 


A decree that has not been set aside bv competent Court and which was 
obtained in the suit in which th 0 plain ti (Is and defendants of -sub equent ^ ^ 
were defendants but which decree cannot operate as res judicata can be use ,“ 
piece of evidence with regard to the matter dealt with by it and it will bo evi 
under section 13 Kuan Chandia Roy v Tagannath Band, A I R 19J S t® * 

In a suit for recovery of possession of certain lands as mslar brahnaitfr (ne P > 
tilFs relied upon a lecital m a judgment in a claim case, winch was viler j 
to prove their title, held that tho recital in the claim cn&e was not evidence o 
Kumar v Knshna Kunman, 3G lad Cas 881 Judgments not inter im < 
... ^ k. r „ „ that the n. 1 ' 1 


pronounced by a competent Court and contalrTHli? a declaration that tb» 

- ■ - ' * Cornt of law are awm » . 


in dispute had been asserted and recognised iniN 
in evidence under s 13 of tho Evidence Act 1 luhamvfb 


40 Ind Gas 838 Where the question was whether procJWUyjp 5 „keuaenf‘’ 
n,?„r Art. VXXTV of I8.-.II nm 


under Act XXXIV of 1850 are admissible in evidence^ “ » a’ w»3 

suit to show that the defendant was a lunatic at a particular ii ^ or0 
held that the orders and reports made under the Act by the J Sj enCu 
whom the lunacy proceedings were had, were admissible m . ltlon 
Padmabatt v Bonomah, 24 G W N 378=58 Tnd Cis wo f/oaiid 3 
decree between the ancestors of tho plaintiff mid the defendants nos i, JeffU 
and also a judgment and decree m i suit between tho predecessor oi : , , n 

dants nos 1 2 and 3 as defendant, are admissible in evidence on gw G i 


ciples as well as under section 13 of the Evidence Act FaibaU V * 

Ind Cas 4G5 In a suit m ejectment judgments obtained by the Pj ain cTl Jcnco 


a third person who set up the title of the defendant, are admissible m j n j 
^^■mrnnnsspamnnfhtlp 1 t n U M .It. Mnhxuddui 


10 -UAVItUI Jilt Ul.HI (ll V +■+•'1 . mif" r u ' 

Cas G99 But findings imvetl at m a judgment in a prior * 


should not be used against a person in \ ‘subsequent suit batisit j [ g > crt nt 
Joyram Roy, 65 Ind Cas 525 A judgment in a prior suit relating ^ n ot * l 
Jama but between the same parties is ulnnwble in evidence wuetn rj' 

constitutes res judicata Sasi Mu] In v Saiasuati Sen Gupta, t , 01 i ivM 

Where a judgment is admitted in evidence to prove that there was n » ac j ol 
terminated in a certain way all the recitals in the judgment do not b 0 f 
tho evidence Abdul Lulifv Abdul Huq , 28 C W N 62 The ‘ttteanw, f. 
plaintiff’s age in a decree to which the defendants or their preuece^ 


pirties are not conclusive and binding against them dvdratan 

Gafur, 32 C L J 75 The judgment in a prewous^mfc to w ^ rtU fl 

■' ' - 1 - 1 * 1 - -a evidence in'* a* 


in the subsequent suit was not a party may be admissible m eviueu^ rcCfl u>j 
The legil effect of tho judgment as 0 if anJ 
i determined from the judgment ,ta 


purposes in the subsequent suit 
parties to the previous suit has to t 


when determined, it becomes not conclusive as between the P ar ^f. c t, (id.* 
lghed in the balance like any otntr it 


subsequent suit but a fact to be weighed in the balance like any 
Sundii tv Kherod Gounda , 28 C W N 942 = 82 Ind Ca« 99= A k. . 


cumin t V Awreu v iv xv = xuu a •* 

194 , see also Rui Jung Bahadur v Rat Gudur, 1 C W N 537 1 «, jiv V 

for possession of properties, the judgment in prior proceedings iiwler A 

Pro Code, between, the same parties is adduced in evidence the j tho-* 
admissible for the purpose of showing that thepiesent parties were pi 1 
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proceedings and tint i particul ir party was maintained m pos^es-aon as a result of , 
the proceedings Ilasan Ah v AhjaL Khan 40 C L J 30 = 82 Ind Cis 392 = 
AIR 1924 Cil 1016 In a suit for settling a fair and equitable rent by X 
against his tenant, the latter pleaded that bis 1 uidlord was Y There 
upon X produced a judgment ho had obtained ngunst Y which decided that 
title was in X Held, it was a very strong piece of evidence against tho 
tenant as to who w is the 1 uidlord Puma Chandra \ Ramesh Chandra, 87 
Ind Cas 753= A LR 1925 Cil 1218 Where judgments not viler paries were 
filed to show that similar grants, weie resumed b> the grantor or his heirs on the 
death of the gr intee Held, they are admissible m evidence under the provisions 
of stction 13 of the E\ ldcnce Act Si/cd J [ahammad v Maharaja Nam Narain 
7 C L J 90 Proceedings in and documents filed in a previous suit are relevant 
evidence against a person not a party to that suit Madan Chandia \ Kirin am 
Bisuas, 23 C L J G78 Orders for the appointment and discharge of guardian 
of A, a minor, cannot bo received in evidence to prove the date of birth of A from 
the recitals contained therein Hora Kumar Dcy v Jogcndi a Krishna Roy, ^ S 
C L J 1S6 W hero the question is whether a maintenance graut is alienable 
or not, previous judgments as regirds the alien ibility of 'such grants are admissible 
in evidence as instances in. which the right to alienate a portion of the subject 
of the grant was claimed, and its exercise disputed and disallowed Bliaya 
Du nil) v Panda Fateh, 3 C L J 521 

A judgment in a case under s 9 of the Specific Relief Act does not come 
either under s 41 or under s 42 of the Evidence Act and it is relevant only under 
83 13, 40 and 43 of the Act, that is to say, as evidence of a transaction or instance 
where the right to possession was claimed or disputed and also as evidence to 
show that there was such a judgment or decree in order either to found a further 
claim or to determine whether cognizance should or should not be taken of a suit 
or whether a trial should or should not be held The use to which a decree passed 
m such a suit may be put in a subsequent suit between the parties is only to show 
that a right to possession was asserted and it was denied and a suit was instituted 
and was either decreed or disini- ed Chhudccl v Sayad, 85 Ind Cas 979, see also 
Radha Churn v Zumuroonissa 11 W R 83 Jiaulla v Inu, 23 C 693 

For cases on this point which weie decided before the Indian Evidence Act, 
udo Kanhya Lall v Radha Charan, 7 W R 338 ( per Sir Barnes Pcacocl C J) 
Joyendra Deb Ron v Famndra Deb Roy, 14 51 I A 376 , Mohamed Ah v Shams 
Ah, 8 W R 422 , . 

Decree of a co sharer landlord m a rent suit There is some conflict ot 
opinion m the Calcutta High Court as to whether a decree obtained by a co- 
sharer landlord is admissible m evidence as to the rate of rent in a subsequent 
suit for rent brought by another co sharer landlord In the recent case oi Aanta 
Mohan \ Gopi Nath, AIR 1928 Cal 355 Mr Justice Mitllicl held that such a 
previous judgment is admissible in evidence under section 13 in subsequent suit In 
delivering the judgment he observed ‘ The whole controversy before me centred 
round the question whether tho ex parte decree obtained by a co sharer landlord 
was admissible m evidence or not Tho learned Subordinate Judge has held 
as I have said before, that it was inadmissible, and for tins he relied on the r uu 
Bench case of Surendra Nath Pal v Brojo Nath Pal 13 C 35- winch had followed 
the Full Bench decision in GvjjuLal v Fateh Lai, G C 171=6 CL R 439 Butin 
another Full Bench in Teppuhhan \ Rajam Mohan Das 2jC '> an 

their lordships observed that the dictum in the case of Qujju Lai \ fatten uu 
‘"-am Amlo lath, referred to above have been materially qualified 
hv the observations of their Lordships of the Judicial Committee in ham j 
Chal raiarly v Ram Narain Singh, 22 C 533 = 221 A 60 In 192o Cal cas© it 
w as held tli it a previous decree obtained by a co sharer landlord would be adnu* 
sibk in evidence in a subsequent litigation if the subject matter of the two suits 
be identical, otherwise not The learned Vakil for the respondents contended 
that the subject matter in the suit from which tins appeal arises was not 
identical with but difficult from that in tho previous suit m which the cx 
parte decree wis obtained by a co-«hm.r landlord, and in support of this con- 
tention he cited tho case of 1 bdul Ah v Raj Chaiuha Das, 10 C \v -N 1031 
The facts of the case m Abdul Ah v Raj Chandra Das, were very much similar to 
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the facts in the piesent case But their Lordships when they held that the previous 
decree obtained by a co sharer luidloid \v is not ulmts&ible in evidence as to the 
rate of rent m i suit brought by another co sharer landlord on the ground that 


the subject matters of the two suits were different, gave no^re isons why thc^wun 


dcred that the subject matters in the two suits were not identical It is < 
to understand how it can be said th it the subject matters in the two suits wen- 
different The amounts cl umed were no doubt different and the claimants were do 
the same But the real dispute m the two suits w is as to what the amount o r 
was Their lordships of the Judicial Committee in Ra n Iianjan dial raaarty\ 

Naram Singh 22 C 533 at p 542, held that the judgment m a previous suit wouiu 

be evidence for the purpose of showing what the amount of the rent was, 
to be observed also that in a case that was decided m this koiirt-sut) oq 
to the decision m Abdul Ah v Jtajchandra Dai, 10 C W N 1084 
in the case of Byom Kcdi Chahaiarty v Jagadidtuar Ray, 2-0 W i. s 

40 Ind Cas 442, it w is held that a decree obtained by a co sharer 1 ^ 

admissible in evidence as to the rate of rent in a subsequent suit for ren 
by another co sh irer Iindlord On a consideration, therefore of the a , 

on the point and specially of the observations of their lord--hip3 or t c 0|| 


on me point ana specruiy oi me uusei vuiuua in ~ s t oninion 

Committee in Ram Ranjan Chahaiarty v Ram Nat am Singh, A *1™ ■ J. 

that the learned subordinate Judge was wrong m law when he held tim i 


that the leaincU subordinate judge was wrong m law wueu 
m previous suit was inadmissible m evidence In my opinion th® c uUr t 

admissible and that being so the case must go back to the lower apP ^ 

to have the appeal re heard ’ It should be noted m this connection i« nt jl 0 ni 

case as well as in the case reported in 22 C W N 304 the co sh ^ 

plaintiff relied on the previous decree of Ins co sharer land lord again 
defendant who was also a party to the previous suit Butin Aanto ai 

v Jadab Chandra lOiara A I R 1928 Cal 353, which was decuted n ^ 
Bench of the Calcutta High Court on the previous day and in ft Col 

plaintiffs appellants were the same as in the case reported m id- Us <.uit 
355, it was held that a decree obtained by a co sharer luidlord m a P 
was not admissible in evidence as to rate of rent in a subseque tur0 teti 

by another co sharer landlord Butin that case the distingui 8 . « j* tliv 

that the tenants respondents wanted to use the previous decrees , u J^mcnt 

plaintiff & co sharer landlords against the plaintiff In delivering 
Mittcr J said ‘On the merits it has been argued by 1 i nn <‘ rr0f 
for the appellant that the lower appellate Couit has coin ^ Old 
in law in deciding the appeal on inadmissible evidence -igain t 

Exs A, C and D are decrees which were obtained by pi until! b j, ^ 

the defendant*', and as the plaintiff, who represents the estate or 
Manik Lai Seal was not a party to the said suit the decrees w nhccl j® 

and consequently are not admissible in evidence Reliance ^ ifr/al 
support of this contention on two decisions of this Court in ine official ft 1 ' , 
v % a, and, CL Das - lOOffS 1084 md r,em Omni UandaUW urP' rt 
of Bengal 27 C IV N 50 of ti.o notes portion The first two dcci ^ « 

Mio anneliants’ case The last decision which tikes the cont } .„u 


tho appellants’ case The last decision which tikes the conv j’ 

cx parte decision in an appeal in which tho respondents ^ ffre ^ird w , 


parte uecisum in -m *>- i — -- regain , 

the leirned advocate for the respondents irgued that ^u l(C ] erld^,, 

decision of the Judicial Committee in the case of Ram , r janill"^ 

iJm Karan, S.ngh, 22 C 233-22 I A GO »d. demw by 
s were admitted, and acted upon by the learned Ad 
us case could be treated as e\ tdence how cv er w e ik the v duo _ot 5,ny/< 

. il i o Jiainohnn hrtweon Ram Raman ChucJ erbuttyy ham/m * r ., ral »it 1 


he But the distinction between Ram Ranjan Child erbuthj\ Rami a £^,111! 1 
tho presenter lies in the fact that the observ Owns of , “ , “ C JU( ignHiit*g 
were limited to cases wlicro the subject matter of 

identic il with the subject nutter of the suit in which tho e nulfein«* . nCf Vet 
to ho offered ns evidence and their lordships held that under si the 
such judgments could bo treated as evidence of a transaction witm ^ h , 0 *n 
mg of th it section Here the suit by the co sharer w is in re pe-s* 
shiroof the rent in the previous suit to w Inch tho pro mt pi ^ 


siurooi mo rein. 111 uiepiuiuus twtwimw I 1 r »/»l„ time 
parties Consequently the detrees A, C ind D did not refer to 1 u t {, 

matter to which the present suit relitcs. Hi it w is adi unction nm 
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m the Full Bench case m 7epu Khan v Rajani HoJtan Das 23 C 522 2 C 
W N 501 (F B) and the majority of the Full Bench held that, where tlic 
subject matter of the previous judgments was not identical with the subject 
matter of the suit in which such judgments were nought to bo introduced is 
evidence, the earlier judgments could not be held admissible 

In Abdul Ah v Rajchandia, 10C W N 1084 although the plain tiff landloul 
w luted to use the decree of his co shaier landlord against the suno tenant 
defend mt, it was disallowed by the High Court on the ground ‘that if such deuces 
for rent were obtained by i co sharer or co sharers for his or their sh ue oi the 
rent, they arc neither conclusive betw een the Plaintiff and the ranjat Defend nit, 
not ire they admissible in evidence between them, the subject matter ot the two 
suits being different ind the Plaintiff not being a party to the previous suit In 
Pi cm Chand v Official Assignee, 27 C W N 5G N, where also such evidence 
w is held inadmissible, the tenant defendant relied on the decree obtained tg un*t 
him by the co*sll iror 1 uidlord of thePluntiff in which the pluntifi w is a mo fauna 

Defend mt but which decree was obtained more thin a year uter the decision ot 

the suit in question , , , , . „ . 

Ex parte decrees for rent obtained by a 1 mcllord against the heirs of i tenant 
ind satisfied by the latter ire evidence of the existence of the tenancy at tlic date 
of those deciccs Anul ul Chandra v Kamala Kanta Roy, G7 Ind G is <87 A 

decree obtained by two annas co shirer for enhancement of rent of lus enure is 
admissible m evidence m a subsequent suit for enh iinccincnt of rent by oti her 
co sharers Sarat Sundari Dabia v Anund Mohun, 5 C 2(3=40 D lv 44.0 

Bombay cases The first Bombay caso m winch tins point arose w is the 
cJise of Raranji y Dina Umcd 3 B 3 In that case If c&tioff C J c J*d at p » 
“Under the law as it stood before the Indian Evidence Act (I of lh/_) came 
into force those decrees were conclusive, in asmuch as the right to the Lhiraa uai 
w is established by them as the found ition on which the arrears claimed in tlic 
suits lu which those decrees were made, were recovered by tho plaintiffs in Uioo 
suits — Soonomoncc Dance v Sudanand Mohapaltcr , D lu oU4 i v-< 

Ivnshna Dchari Ron v liiojcsitari Choudhutance, 2 I A 283 If not conclu ivc 
since tho Evidence Act (I of 1872) came into force, those decisions are, at leu* 
admissible in evidence under section 13 of that enactment for the purpose ot 
showing that the right Ins been not onlj asserted by the claimants, but 
recognised by tho tribunals of tho country on «ov oral occasions Acaimit m 
v Gooro Dus, 22 W It 3G5 Gultu Koiburio v Bhul ut hoiburlo, 22 \\ K db > 
As pointed out by Sir R Couch C J in the former of the two Cnlcutl i cu es, 
to which we lmve now referred, the words contained m s 43 Unless tnc exis- 
tence of the judgment is relevant under -ome other provisions of tnc \cl tntroj 
duec another section of the Act, namely, s 13, besides tho»c sections (10 11, - 

mid 13) which specially dell with judgment 0 , orders and decrees ■tveurri g 
s 13 ho sud ‘Tho word transaction is certainly luge enough to allow me 
proceedings m such suits as these to he ulmitted as evidence, not is conciu Vi, 
but as of such wu e ht as the Court may think they ouJit to have. And in ii 
wction there is not tlio limit that the suit mu t be between tho « -une pinies as 
tho one m which tho judgment or decree in it is “ought to ho used Ut eom>c 
the \ due of it will bo very different where it was given in a uil to w hull me 
|>ir-on ag-un-'t whom it is u-ed was notap irty and h ul no opportunity of conn 
mg tho matter, and where ho was pirly to flic suit md hul opportunity oi 
producing any tudaifii he nu B iit think fit. Unless the Indi m Lvmeiiee \ct 
hisexCKtWtnTld^mcnU nnd-dun.es which had prcviou ly bean ton ulead as 
vry good evidence md w Inch are indeeif m many cihs nlmo t, if not j e, 
conclu ivc it is cle.ur Ih it the deci ions rtf» rrod to Were admi ilile in <- l t 
etc,” But in a subsequent ta-c, u e. m Rvtrlihoda? v Ix>J ^ , *" 

C J denied from the vicwtikeiiby H cstroff C J m 3 If 3 Then the 
kimud Tud 0 o idopted tin view taken by m ijont) of the 1 ull Bench m Oujjn 
Lai \ Lakh Lai G C 171 (1 B) , 

In I aldunan Golmd \ h/tril Go] ml 21 B »‘)1 atp tiO, Juinadc J in try in* 
to recoiuilo Ukm confliclm„ decision- v ml “1 ie rval nuc tion^ it i ue u is 
ill.) line viz tin bona /a k charu ter of thcputition dec 1 of lh>o lliou^b Uio 
dcei ion m the former smt will not e~top die re pondents from conU-tiiie, the 
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il urn i * Ik in„ icxjiuluiiln nil thu uconl and tlm jud„muit m lint uisO T &liovrmg 
ini, Limiliit t of tin pirtui md this lulim «u>n*, would lx admit iblo in eviduicc 
umlir aiimi 1 1 Hit inti qiri latum pi mil upon this uimh 'n a hl’nml tno 
Milton in fntjju / al \ hitch / ill I, C 171 -<mi* < not to huut Ihh.ii jatphl by 
tin i*m> ( mini i! uul it-i <orm tin * m ipn turned m tlio lull 15- ncH of the 
Allnli ill ul IIijJi ( ourt in tin ( ulterior of Gaml hjiur v Pain! ilium, 12 A 1 
(I II) in mi fur m tin txilu ion of mu.Ii jmLmuiU from !>tm„ received is 
i vuli tin iitulir m\ Milton h conurmil 1 xc»pt whins the) arc JU'U 
mint* not in mn or win re |}j<) relito to public mtttir*, judgments mkr 
jmilrs Urn bn n alum lu lil not to ho rrx jmlmiti, but the) cinnot be 
\v holl> imIuiUiI for otln r purpo n m «»o fur in the) ixplun the nnbm-rf 
po < mu or throw light on tin mnlivi ■* or conduct of p irtn ■* or identify 
propirl) Hu 1 1 < i hlinu tbit Mitli judgtiu nti mil) line urj liie.li v due as 
tvidimc niulmii iwn Inft the burden of proof— \tomut Ui \ GooroD&s, 
22 W U lb > In ii 1111) u(ui lit ci i it u is - nil ‘ I bo judgments thus reject®* 
were not niter jhtrtrx but win m -nits brought hj otlur creditors agiut t **® 
■> uni. ib fi ml nit-* in which the < xi U nu of the j) irtinrdiip dumed in this 
w is n»H(>rtiil with Micci •« I hi udmi mIiiIiU of such jud„mciiU would, iport mM 
authority lx i ijim - l»on of w»mi ddhuthj, but it apin irs to mo tbit the j>!t*n» 
c im ( in not Ijl f nrh iti tin„ui hul from that of / alshman Gouml Slut v 
Gojml 2 lloin L It W>=»21 I) '>91 ncmtl) In ml and decided b> 
md Umiatlr ff who <[< lit mo t t\liui»tnil> with tins <jut lion” Pejr Jc ,lkv ‘* 
C J in (inn mlii Thmer \ ( hlwtn Ini Vrhi 2 Bom LIL G">1 A u< n '”2 
tb it to ho ‘•o I think it ri„ht to point out th it for n ;ud a mcnt to be odmi lI)t * 
it is not in nil oi is nccpsMrj tb it it should he utlur ft judgment viler]* 1 ™? 
a judgment m inn is will nppeir from the oh cruitions of tho Fn\) A' OU o? l nn il 
the ens< rf of linn linn /an Ghnl nuarti \ ham ATirom Siti'fha, 22 C <*» 
Ilhillo hunuor \ hesho Prowl it I A 10 = 19 A 277 (P C ) md the remar 
lliucon in fcpu Khan \ llajani Mohun I)n* 23 C 372 ^ pc iking gencruiy 

mnj be ^lid in this connection that though u judgment not inter jnrtes niay n 
he proof of ficts there are bt iti d it is minus ible for tho pnrno o of etpl'un* 
the eh motor in w Inch (los^ission of the c-t«fo Ims been enjoyed and 
tint class’ Per Tail in i C T m Ganesh Dharnulhar \ Dhundiraj p tw 
Ij R 2'>0 The Plaintiff n Mulioincihn brought a suit against hu brot > 

brother’s wife and the widow of a decc lsed brotiur to reco\er posse*? wn ® 
house on tho strength of a regnteml *?alc deed, pav-ed to the phintm o> . 
deceased father Subsequent to tho «alc to tho phmtitT certain mortgagees o ^ 
father brought a suit on the mortgage igmnst tho pi lintiff his f alb " , on 
mother In the said suit the sale to pi untifl was held to bo a sham * rin 7 Il in t 1 ff 
and the plaintiff lnd to pay olF the mortgage In tho suit brought hj mopt . 
for the locoverj of tho house on the strength of tho sale deed the “ j ” a a 
relied on the judgment in the suit on the mortgage to diow that the site w 
coloui able transaction The fir t Court allowed tho claim, hut thc /r fos 
appeal dismissed it on the ground that the purchase by the plaintittii,^ 
father was not proved to be bona fnle On second appeal by the . jn 
question ha\mg arisen as to the admissibilitl in endence of the juug 
the suit on the mortgage Rus*cl 4 C J said ‘ AVo Imehad a<ltlre= sc ‘ 

\er\ length) arguments upon the question of whether that judgment is pn t m 
at all or not and in m\ opinion it is inii>ossible to hold that the J u ,^‘ ticu ]ar 
that case comes within either the word transaction’ i n sect ion lo o r 
instances’ m that section But although this is~sQ^tho^proceedtnf»7t 1,f *j , t 
would come within the words particular instances in which the »• 
chimed for I think that we are bound J» tho decision of Sir -« that 

in Ranchhodas Rn^hnadas v Bapu Narhai , 10 B 439 f442) where he 
rights and customs in ■section 13 must be understood as comprehending ^p* 
and customs recognized by law, and therefore, including a right Oi o ^<#0/ 
Further for m) part I cannot distinguish the present caso vtprb 

Let! simian v Amrtt <mpra which was followed in Goi indjo \ -n oon a decis l0n 
and see also the case of Dharmdhar v Dltundttaj 5 Bom L B *.30, 
oE the Chief Justice and Mr Justice Baitij It appears to me ^ ie i°„ ce m tb® 

proceedings in the suit of 1886 should be ’admitted as relevant e>juen 
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present suit for it must bo remembered tint (ho present plaintiff and the defen 
•lints, either by thcm&elv es or their predecessors, weie parties to tint suit 
of lbSG * In t!io same tise liemtm J observed ‘ I he question 
is whether, th it judgment not bung vita varies is ubmwblt md if so, u hit is 
its precise piob Ui\o \ iluo t I should add th it the plaintiff illtgcs th it the •-lie 
wa undo to him by his f ither who was the judgment dcbtoi in the suit of 18b0 
Tiic rclcvmcj of judgments of Courts of Justice is leguhted by «ecttons 40 — 43, 
Indnu Lvidcnco Act Section 10 mud) enacts th it the existence of m> judg 
incut, onler or decree which b> the pro\ mom of section 13 Civil Piocedure 
Code, constitutes i cs judicata is i relevant f it t. Section 41, without attun]>tin to 
inj pre-cise or cxhau-tive definition aims at and piobablj does let in ill judg 
meats vi ran proper Section 12 provides that judgment-, orders or decrees 
other than those mentioned in section 11, are lelcvant if the y i elute to m ittcis of 
a public niture rclcv uit to the enquiry Section 43 decline all judgments 
orders or decrees, other thin tho e specified in sections 40 41, 42 to be irrelcv mt 
unless the existence of the judgment is itself a fict m i-siie, or is lelev mt under 
some othei section of the Act It is not contended th it tho fact of the judg- 
ment is itself a f ictin i_&uc, but it is contended that the existence of the judgment 
is rclovuit under some other provision of tho Act In older to bring it in defen 
elant has recourse to section 13 which says tint, ‘whero the question is is to tho 
existence of any right oi custom tlic following f lets ire relev mt (<i) any 
truns iction, etc , (b) particular instances etc It is hardly ncce— ary to sty that 
there is i formidable in ty of mthoritj for the genet tl pioposition that judg 
meats not inter pai les aro ulmi-siblo under tins -ection and it uould be as tedious 
as unprofitable to examine the numaous leading cases tn ordo to extract if 
possible, a definite and consistent principle fiom them In order to set iclcu 
view of all th it is involved m the m iten ils av ul ible for aigument on this ricur 
ring point, I should like hero to appioach the f lets of the ease wo have to tie il 
with, as though the caso were for a moment res Integra and then apply the law 
disencumbered of authority to it Here is a plaintiff suing on i deed of sale 
winch a defendant alleges to bo void for fraud and want of consideration rho 
issue to be tried between the parties is ‘whether as appearing on the f ice of the 
rc 0 i»teied instrument the pi untdf paid consider \tion l' The buidcn of proving 
th it ho did not, is of course on the defend mt The defend mt ul duces 
no evidence hut refers tho Court to a judgment twenty > cars old between the 
plaintilF of tho one part and another person of the other in winch an nsiio was 
rused touching the validity of this sale, and the Court came to the conclusion 
that it was void lor w mt of consideration or fraud on the creditor and so forth 
Upon this the hrst question is whether the 'judgment falls within the definitions 
of judgments which aro exprcs-ly admissible and the mswer is that it does not 
the next question is whether it falls within the concluding part of section 43, 
whether m other words its existence is a fact in issue or relevant under some other 
provision of the Act It certainly is not a fact in ls-uo, but it is contended that 
it is relevant under Section 13 io satisfy tho requirements of that section the 
question must he ns to the exi-tence of a right or custom ihe exigence of the 
judgment must be relevant as a transaction by which tho light was claimed 
modified, etc or ns a particular instance m which the right was claimed, etc, etc 
I tlunk th. it, were there no case law on the subject no one would hesitato for i 
moment upon being asked to bring a judgment of that kind in evidence to prove 
that a sale deed was void, to replv that neither the languvc nor the object or 
, section 1.3 served tlj£. pur pose What class of casts the section was intended to 
meet if> T ayitfnn r as possiblonot only from its language but from the illustrations 
And those are cases in which the right or custom m question is regarueu as 
capable of surviving repeated instances of its assertion and denial, where transic 
tions may be supposed to have gone on modifying, asserting, denying, creating 
recognizing it or being inconsistent with its existence leav ing it, alter all tint 
has been given in evidence, fair matter for judicial consideration, as to whither 
tho Court should or should not decree it I confess I do not find it easy to under 
stand how that Language can without absurdity bo applted to c -uch a case as 
this Let us substitute it for the illustration ‘Ihe question is whether a sale- 
deed is fi uululent particular instances m winch tho Court had previously held 
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and particular instances m which the vendee had clccl ired that Ins deed vas 
genuine, but other persons had denied th it it w as, arc relevant facts ’ A right 
winch is created by md ms^par ibly bound up m a document docs not admit of 
proof or disproof by pirticulir instances of assertion ami denial, and is therefore 
plainly mid essenti ill> distinguishable from nli the* rights which arc denoted in 
section 13 The deed is the only proof as it is tlio sole found ition of the right, 
that lias to be proved, nothing else, any attack upon its guiiumcne&s if made good, 
is fatal once and for all to the right founded on it, and if such an attack hai 
really been made in motlu r suit inter aim md had pro\ cd successful it is plain 
that allowing the judgment in that suit to go in, would, if the judgment _wrra 
really evidence of what it purports to he, mstintly decide the matter The court 
v\ ould have to accept or reject the judgment If it accented it, ns m nine nine ca'-es 
out of every hundred it probably would, there would bo nothing left to adjudicate 
upon lhe single successful denial of the right, must have Idled it forever 
The rights contemplated by section 13 arc pi unly conceived ns admitting or proo 
by cumulative instances and transitions and not by a single ami dcci t\c * n 
final way namely the terms of a document The only question hung w&et 
a registered sale deed was genuine or friudulrnt it is inconceivable that 
language of section 13 can reasonably ami logically he fitted to the c 
I hat was the view taken of the mcuiing and intention of the vv •> 
‘right’ md ‘custom in section 13 by i majority of the Cdcutta 1*011 i* ■ . , 
But it has •since been dissented fiom md at present it must be police 
that the balance of authority favours the extension of the term rI o 1 "’ 
include any and every right known to the Iiw Against that opinion, s 
well bo idvanced the section itself Although m every case the kourta • 
been most particular to di-claim the doctrine of ics judicata in respect y r 1 
meats so admitted, the effect of idmittuig them has been to conclude in f ^ 
to prove which they aio admitted That is to say that while the CourfoiJ™ n0 j~- 
thoory declared consistently that these jud 0 ments iro not res juaicattr. aim ^ . 

even conelusivn of t,lie nninh to which t.liov in>. dneeted. thov practically, as J 


even conclusive of the points to winch they are duected, they practically, as 1 ^ 
meats p> opt io tigore and incapable of my rebuttal, do conclude those P 
It is indeed cvtremely difficult to understand what other effect they couw 
Tf ui. „ attffir varies » uuu 


It is true that in the case of public rights a judgment not inter 
relevant may not be conclusive but it is still conclusive of its own subject ^ 
If we are to take the judgment qua judgment as relevant to the . 
its, subject matter and contents then cadit qucstio, for in that judgment 
held that the sale deed was colourable, fraudulent and void Svying tna mff 
a judgment is relevant it is not conclusive the commonest phiase in ,^“ lS n ot 
cases, must, I think, mean one of two things 


conclusive of the whole erne in part proof of which it is adduced, or dia . 

ive of itself The first proposition is comp 


relevant it is not conclusive ui iustm me mo* •- — *ioaif hi** 

simple and intelligible, although on a clever scrutiny it will be seen to n»P n ,ely 
integrity of the snlutary and well established principle of ics judicata, 
that no man is to be concluded by a judgment in a cause to which lie ' llt T<Tijient> 
party But turning to the second proposition it is obvious th it the J 
if its subject-matter is co extensive with the subject-matter of the suit i 
it is offered as evidence, must be altogether or not at all res judicata An ^ n0 t 
suppose is what is meant by the rather vague phrise ‘that while relev an ^ a 

conclusive But if it is strictly and accurately speaking adim f ’ _ 

inilrnni.nl: it. win nnlv h« taatad as conclusive of lj 3 - 0 Un C01M- 


judgment it can only . . __ 

than that, and what is it ? Nothing more of epur-e than 1 ' tn p 

of a person, whether a Judge or not does not matter as soon, as J „ urt 
it of its special attributes as i judgment, who is not before the 
be cross examined upon the giounds of that opinion _ And f that^nm^^j 


dilemma Leaving the casco which have occasioned the immediately P t | L j 
remarks, and n. turning to the stitute, it becomes, I think furiv P* ’ ,|4 
adopting the most compn-honstve view and illowing to ‘right’ the impn * c ,jur 
meaning judgments brought in under section 43 and section 13 must ^ 3 
‘ transitions’ or ‘instances All tho bc«t authorities, I think agree 
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juugiiient qtt i juugmcm, um m •> — < 

‘ tniwicttoii * or ‘matinee’ , but itmiv be the simplest mil mo--t convenient pioot 
of tlio lotion uunulj tin liti$? ition or thL uisUnu, nimely the 'is-eition bj 
the plain till uid tin duiulb) the iLfuidint of tho right &o limited, there 
would be no grc it objection or difhailtv in the \uj of idimtting the judgment. 
Its probative ethet would then be no more thui this to establish tint at the time 

it waa given, there hid b_eii \ trms ictton b. t\u in the putiea U) it in which the 
njit in question hid been asserted or denied or so forth It being conmlcd 
as I think on i correct reading of the best uithonties ,t must be conceded th it it 

judgments of thw kind ire ulmissible it ill unde r sections 43 md 13 they are 
uhm&siblc only is tho simplest proof of itrm-tchon onum^iee within the 
meining of the 1 itt r section it follows of eourso tint the proof c in not b taken 
be) oiul the thing to ho proved m 1 tho thing to in proud n no more th m th it 
there vv is an assertion or i dem il, not tho grounds upon whieh i Judge hel.J tli it 
the assLrhon or tho eluii il w id good or bid mil" But the inveterite hibitof 
the Courts and ulvocit s S-ems to be to confound the proper with the improper 
use of a judgment so admitted in cv uleiic* And for i v er\ good reason Kc s> 
tneted to ltd proper u e, b) reason of the defect of the principle under which it 
id brou< ht in under section 13 the judgment cinnot of course bt of the filiglite-t 
value to llie p irtv relv m„ on it I un most strongly of opinion th it i p irt) 

who hid been illowcdtoput in i previous judgment not inter paitrs foi the 
purposes of section 13 cinnot be illowcd to use its contents qua judgment 
\ irtuallv thereby converting it into i jcs judicata F hat is the (hstiiictioii 
winch I hive set m) self to bring out ele irl) uid I hope simpl) md intelli B iblv 
Mahnmad v Hasan, 31 B 143 In v suit for d images for malicious P»J^tron ‘ho 
judgment of the criminal Court acquitting the plainUU is relevant only as showing 
that he was dechred innocent b) th it Court The Civil Court is hot to use it is 
i record of the f icU found or is e-tablishmg the pluntifTs cluin for 
Oufob Chawl v Chun, Lai, 9 Bom L R 1134 , see aLp Ha, aunq Bahadur v 
Jin Gudur 1C W N r >37 If the matter winch is m dispute Under s 147 ot 
the Crum nl Piocedure Code has ictuill) been adjudicated upon b) a civil Court 
then a magistrate has no jurisdiction to enquire into a clum which is entirely 
conrir) to tint Courts decree That judgment dthough not inter paites sa 
relevant fact under section 42 of the Evidence Act mil under section ^ »s ilso 
a very important piece of evidence Into Anya Stdliya, A i iv u-« 

634=29 Bom L R 713 = 102 Iml Cis 34G , t fllt 

Allahabad cases In the Ulaliabad High Court the question was fully h& 
cusscdm tho case of the Collcctot of Goiakpm \ Palal Dhan Singh, l- 1 j ' 
Ilia hots of the esse ore as follows P brought 1 suit igunst R a Hill lu '"how, 
to establish lus right of inheritance m certain villages which had beloi g 
K.'s lmsbm.l, and to lnve it declared thit her husband died chUdles' a d that 
1C had falsely put forw ml a child of unknown p irentago as her husband 8 son 

IC was the only defendant, and she mamtmied that tho clnlu in l . 

her son b) her dec-as-d hu bind The suit was dismissed on the merits hy 
the Court of first instance and by the High Court on appeal A 
death P brought a suit agunst D whom the Collector as manager of the court 


hi uiuger iorpo session oi mi. Mine \ in lyns is - — - . 

Bench that the judgments of the Court of first instance and the High C 
former suit dul not oper ite as res in licala in the present suit but ( Jjioanu , 

t the) were admissible in evidence m the ' ' ™‘ 0 

In delivering his judgment Ddge O J end ‘ As to s 13 I cntirel) yce 
with the majority of the Full B nch of the Calcutta High Court in Q jju Lall 
V flitch hill 6 0 171, anl will. Sir Arthur Colluts O J and JIuHltl Sa «. 
ii war J m Rama Sail, v Appam, 12 M 0, that a ju Iginent as to “J 

icortun person was or ww not the heir to another is neither a transaction nor 

a f let within tho moaning of s 13 I thud., however ; as did Su Charles Sargcut 
o J md Hr Justice Xauab’m Ilinrlas in /mu Chhodiou y Bipu 10 B 1 436, 
that the majorit) of the roll Bunch of the Calcutta High Court m Gvuu 
Call V Fateh Lull, 0 O 171, put too narrow t construction on the word right 
in s, 13 and that ‘ right * there includes not only incorpo eal rights but a 
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S 13 right of ownership There are no w ords in s 13 which could not be applied 
to a right of ownership, but it is diffcult to sec what could, witlnn the meaning 
of s 13, clause (a), be a ‘transaction by which the right’ of a man to hate it 
declared that he is the son of another man out of a particular woman or 
that he is not some other man, could be said to be ‘created, or modified' what 
ever the meaning of the word ’right’ in clause (a) of section 13, the 
meaning of the word ‘right’ in clause ( b ) must according to the 
principles of construction be the same In m> opinion a previous litigation, 
although not between the same parties, may be a particular instance within the 
meaning of s 13 (b) in which the right or custom m question in the sub^quent 
litigation ‘was claimed, recognised or exercised, or m which its existence was 
disputed asserted or departed from ’ The right which was not only asserted hut 
disputed in the suit between the present plaintiff and Panluar, in which the jud* 
ment of the 7th December, 1874, was gi\en, was the alleged right of ownership 
of the then and present plaintiff in the property now m suit Whether or not 
that right then exited depended on the question whether Panluar had not a son 
then living by Hanunian Singh She said, she had, and that his name was Dakp 
Nar am Singh It appears to me that the proper evidence of that particular in 
stance is the record in that suit, and not the judgment alone of the 7th Dcuinter 
1874, and that the record in that case raaj be admitted in evidence under s 13 (») 
quite independently of s 43 as evidence of a particular instance in which the 
alleged right of the plaintiff to the property now in suit was at that tune claimed 
and disputed It could not have been the intention of the Legislature in 

framing s 13 that a party to a suit could not give eudence of particular instances 
in which a custom for example, was exercised or recognised, unless he showeu 
that the other party to the suit had recognised or had exercised or had had eser 
cised against him that custom or that such party could not give in eiwencc im 
record of a suit m which such custom had been claimed and recognised witnou 
showing that the former suit was inter paites For the^rea&ons- already state* 

I am of opinion that the record of the previous suit in which the judgment <> 
this Court of the 7th December, 1874, was delivered but not the J ul 'pM 
alone, is admissible under s 13 (b) for the purposes and to the extent mK J 
indicated ” Tip i el J concurred with the Chief Justice In the same case ^ 

/ said ‘ It seems to me the true point is, not that the judgments and deer 
themselves are the transaction but that the suit in which they were made wa 
transaction, and that to establish that such a transaction took place they im- 
best evidence Garth C J remarks (in 6 C 171) by a somewhat stnineu ^ 
of the word the proceedings m a suit might also bo called transactions 1 ** f 
worthy of notice that Sir William Dc 6 teij C J in the commencement m 
written opinion of himself and the Judges in the well known y ue ' tc p, 
Kingston’s Cose, 1 Smith — L C 7G0, uses the word as n 
i natural and proper expression in connection with such i matter thus 
has been «ai(l it the bir is certainly true is a generil principle that a " a 
between two pirties m judici il proceedings ought not to bo binding on ^ f 
In my opinion the suit of 1873 between the pi untiff, mil Mus^ammat 
was a 1 trails ictioii ’ in which tbe right of the defend in t is tholivin„ > j 

Ilaiiuman Singh was ns ertul and rcco 0 m=ed, and the judgments and dt . 

187 1 are tho be t evuluico of that transaction I should iLo have no ‘ j t0 pul 
if it were ncce« iry to do ‘•o, in holding that the defendant is eniua 
tornard tho suit of 1873 as an ' instance ’ in which the right otwii^—^ 
spoken w is claimed and recogm-ed As I hav o-rcmarkciHierore,^ / j 

turn is not as to the existence of tho judgments anil decrees of 1871 is a i lcl t 
or a relev rnt fact under some other provision of tho Evidence Act, nut «a * 
there was a ' transaction ’ or ‘ instance, ’ in which the right of tho dtlt . ni : . | tfl p ' 
ns erted ami rcco 0 msenl of which transaction or instance thci arc the w * . jr, 

in tho samo ca e Mali mood T dso observed ‘ For tlu. rc lions fp. nK fh * 
Justice Mittcr m his dissentient juelgmcnt in tho Tull Bench ca*i ot u<M . ^ 
v / atleh ImII C C 171 I bold th it the I iw of tho I md hi fore tho p v J , * r nr i 
btatun. (I of 1872) w is that n judgment such as that of Mr ht'hrt rw , 
1113 brother llrodhurst of 1871 would be adimUeal m evidence ” IJtniri/ j ..jp 
m Shtidul Khun v imtnullah Khan , 1 A. 03 at p 0G, DuthoiU J 
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h\r as reg mis the idimsaibihty m evidcncoof former judgments 1m been recently 
discussed by tho CilcutU lli 0 h Court m Gujjti Lai v FallchLnll, G C 171 and 
in tho conclusion of tint judgment wo fully concur” Where a pirty set up a 
particulir right, judgments not inter jxiiles in previous cases in which a similar 
right was asserted ire ndini&siblo in evidence under s 13 of tho Evidence Act 
Kalin ihsir v Bhayitah Singh, 2 U P L R 81 =G0 Ind Cjs 142 In a suit 
for forcclo&urc one of tho defend mts contended that ho w is i minor at the dito 
of executing tho mortgage and so not competent to enter into a contract In 
support of his st itements ho produced certain judgments in proof of tho defen 
d uit’s minority under section 13, cliuse (b) Held tint the judgments were not 
ulmis ible, tho cibOa in which they hid been passed not being instances in which 
any right asserted by tho defendant wis recognised or exercised or m which 
its e\crci ''0 w is asserted, disputed or dep irted from Gay ad in v Musanvnat 
Dulari, GAL J G93=2Ind Cis 839 Judgments not viler paites though not 
conclusive us res julicata, nro admissible in evidence under s 13 to show the 
conduct of parties or pirticulir iiutmccs mule by tho parties or their pialccc-sois 
m title or to identify property or to show how it hid been previously dealt with 
Gobmda Krishna v Ab lul Qnyyam 25 A 346= A W N 1903,137 The author 

of a book wis proceeded igmi'-t by tho Government for creating class hatred 
and tho books themselves were forfeited Tho author applied to the High Court 
under section 99 of tho Crinnn il Procedure Code to set aside that order It was 
dismissed The judgment was sought to be relied on in a prosecution launched 
ajjauut tho same person under s 153 Y Penal Code._ Held that the judgment w is 
admissiblo in evidence Kali Charan v Emperor 25 A. L J 840=104 lnd Cis 
>23=28 Cr L J 785= A I R 1927 AU Go4 „ Ar ir>Q 

Madras Cases In Sabramanyan v Parmaswaran, 11 M 110 1-3 the 
AT idras High Court concurred with tho majority of tho Full Bench or the 
Calcutta High Court So also in liamasnann v Appaiu, 12 M 9 where a 
suit ’’’as brought by the trustee of a temple to recover from the owners of 
certain lands in certain villages money claimed under an alleged right as duo 
to the temple, and where judgments in other suits against other persons in 
which cl urns under the same right had been decreed in favour of the trustees 
of the temple, wore held relevant under s 13 of the Evidence Act as being 
evidence of instances in which the right claimed had been asserted, the Oourt 
observed It is contended that such judgments not being transactions or 
'facts’, they are not admissiblo under s 13 of the Evidence Act, and that they 
do not relate to a matter of a public nature within the meaning of s 4- of 

the same Act We concur with the majority of the learned Judges who decided, 
m Giijju Lall v Falleh Latt, that a judgment of the character there under consi 
deration, viz, as to whether a certain person was or was not the heir to 
another, is neither a transition nor a fact m the sense in which the words 
are used m s 13 of the Evidence Act and that the judgment referred to in time 
case could not be given in evidence, but the judgments filed in this case are 
not of the character under consideration in that case , tho question for determi 
nation in tho previous suits was whether payments then claimed, and wmen 
are m contest in the present suits, were claimable as of right and in one case 
whether they are so claimable from a particular class of persons viz 
Christians , and it appears to us that, when a right of the character now n 
question is at isoue, such judgments are admissible in evidence as evidence o 
particular instances in which the right or custom was claimed and in wmen 
ijajxerci so was di^ uttd^asserted. or departed from, and was further adjuiu 
cated upon and that the' right was a right of the character dealt wdh un 
8 13 of the Lvidenco Act The case for the appellant is— that there is evidence 
in support of it in the case before us as to at least six of such villages mat 
from those who hold Lands in a largo number of villages in the vicinity ot 
tho temple (see Exhibit F) the payment claimed is demanded as oi 
right and— that such payments have been made after suits iron 

tune to tnno brought and determined in rcfeience to the iiao y 
of pei&ons occupying lands in then villages , and this being «o w 
1 further of opinion thit the decisions m the forraei suits arc uecryon 

' which rcLito to ‘nutters of v public nature within the meaning of s 43 ot mo 
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sinic Act ihc question for dele rim n ition be foie us is not dissinnlir in principle 
iioin tint re ported m Naianji Bhilabai v Dipa Um&l, 3B 3 Iho tight now 
cl umed nppcus to us to be is imicli i right of the eh u icter indicated in s 13 
or the Evidence Act is the n n ht to i fishery, uml the judgment so fir to support 
the finding of the District Judge is to the p iMncnts cl limed having been citato- 
linrily made Ihe resumption tint the nppcl lints lilted thur claim upon an 
illcged custom only appeal a to us> to bo umuirrmted 1 he allegations in the 
pis in t ippe ir perfectly compatible with the else tint tlie appellmts ba e their 
cl inn upon a right, the ongm of the right is not dc irlj defined, but from 
evidence of custom, in the sen sf of piymcnts extending over a long series of 
jeur^ the existence of i right liny, in connection with appellant's suits for the 
reibons stited aftoid good grounds for second lppiil ” In a sub equent 
ueie/ias else to cstiblish the pluntifFs title to certim lmd, ho put in evidence /l) 
i convoy uice m f Hour of lnsfitlur (2) i sde certihcite issued to his fithcrt 
vendor (3) an order mule m certain execution proceedings in which was recited 
t. petition by ln» father ‘iS'st i ting his title (4) a judgment oht lined by hi* f itrer 
m which the title was lecogimcd Neither the defend mts nor their picdece soft 
iveie parties to any of these instruments or proceedings Held that a" “> e 
documents weie relcv \nt hut not conclusive Vaikatasaim v leul aticddi, la M 
12 In Rrishnasami Aipjawjat v Pajayopala Am/mioa), 18 M 73 at p 77 to® 
Court observed ‘Fiom exhibits L, LI L2, Ll mil L5 it is seen that tlio auop- 
tion of Vaiadatpjangcr by Inimaluyyanoer was stilted by the 1 itttr’s biotner 
Rrishnayyanijn in suits brought by him m 1838, 1841 and 1813 to lecour 
moneys due to Ammalayyanyai then (dccc i«ed) lie expl lined that the miiw 
were hrought by him is I madayyanym, the adopted son of immulayipniUh 
was under lm protection It his been objected on behalf of appelluiU 
these (opus of judgments ire inadmissible as evidence and in support of la'* 
objection we aie referred to Subia mamyan Paramasaran 11 M 116 CopiM 
judgments and decrees weie there held to be in ulmissible with reference to $ VW*'-*. 
7 °f r tho^ majontj of Judges of the Calcutta High Court in Gujj 


Fatleh Lai 6 C 171 As pointed out b\ this Court in Bijathama v 


Z m\ir ; 4 puiiiLt.il uni u> Lins x,uurii m - , , 

15 M 19 (23) the sole object for which it was sought to use the former judgnu 

in Gujju Lai v Fattch Lai GO 171 was to show that m another °uit again 1 

another defendant the plaintiff had obtained an adjudication in hi« fivour 
the some right, and it was held that the opinion expressed in the former M 
mentwa&notn relevant fict within the meamn b of the Evidence Act * 

else is clearli different wheie the previous judgment is produced not m oruer 

prove an idjudication betwe»n third paities, hut in order to prove a 
made by i pitdcccssor m title of the party ag un*t whom the document is ' 1 
to be used c f Pmbutty Dam \ Pinna Chnndei Singh 9 C 5SG ami i . 
v Kondan 15 M 378 Such is the cv-e heie and wo have no doubt tn 1 £ 
judgments in question are relev uit under section 35 of the Evidence Ait- ^ 
judgment is relevant under section 13 of the Indian i yule nee Act on ^ 
mstmee of m assertion of a right against third parties rhersmarta 
judgment cannot be treated is evidence They are the mere opinion of a I 
who is not before the Court to be cross ex mimed upon the giounu o g 
opinion and hence are not good evidence Ramulamul v Runiara ^ ^ 


i person to be a minor does not determine any right pertaining to an 


and is inadmissible m evidence under section 13 (b) of the IvidciK® ^ 
Vcnlata Ranyainia v Suhbataya Gonndan 33 hid Cm 113 — ^nt 


into paries will he admissible under section 13~of the Evidence Act as al o ^ ? 
instmcesof a local custom or u^oge being recognised Sundatam “ir 




decries other than tho e mentioned m sections 40 41 and 42, are ■»**- (r ,* 
unless the existence of such judgment oidei or dccice is a fict in • ‘ J 
relev int under some other provision of the Act (e g section 13) ‘A f. J 
^latc for India v Ahmed b>idha Sahib 67 Ind Cw 971 — 44 M 778=41 0 { 

223=. UL W 128= 1921 M W N 576 (F B) Iho fict that tho l,lL f Jjlrf 
• mm filled in a contested suit to prove the relationship of Ini lm® ' , 3* 

■ ■ more su ccpLliS «• “ 


decui «1 fifty j t its a B o when such an ia ue w as much more a 
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proof than it is now, is evidence against the existence of the ri-Jit 
of lint line to clum a» heiro of the deceased within the meaning of s 
id of the L\ idence Act Sea clan/ of State \ Subrai/a KaiantUa, lbM 
L l 1 301=2 L W 1175= (1915; M W N 962 In Xatesu Gramani v 
Venlalaiama Beddi , 30 M 510, the question w is whether water m pa am bole 
Lind* belonging to mirasdats can be said to be Si, car water and taxed as such 
‘Verj little evidence w is tendered on either side The zamindar called the 
harnam who saul that the pomm bole/, were the property of the zammdir but 
did not speak to any act done in assertion of his ownership 1 he detenu lilt's 
on the other hand relied on a judgment of the District Muusif of Chmgleput in 
oiiguial smts Nos 468 to 473 of 1895, suits between zainmdirs and somo 
nursuda, s to recover possession of certain poi ambo! es m the villige, in wuicli 
it w i, held tint the waste linds in this vdlige ire the pioperty of the miiasdms 
Wc think tins judgment w is evidence against tho zamindar m the present suit 
under section 13 of the Indian Evidence Act ” 


Oudh cases Ihe question for decision was whether the appellant w is 
the legitim ite diughter of one K and R The respondent contended thit K 
was not the legillv named wife of K and in proof of it produced i compromise 
and a decree between Rand mother person by which R obtained only a &mUl 
amount as maintenance Held that the compromise and the decree p i ^c d m 
the other case were relevant facta under section 13 of the Evidence Act 
Pa, ban v J laharaj Sviqh 10 Ind Cis 188 The judgment passed m i previous 
J«it> although not relating to the parties to tho subsequent suit is never tu 
le->s admissible m evidence undei section 13 of tho Evidence Act to 
fict tint the judgment was pissed, and, thciefoic, it is neceasaiy ev»den 
pf tho following facts, who the parties to the pievious suit '^e, whit e 
Hnd in dispute was and who was declared entitled to letiui pos e 101 
I oi this purpose, and to this extent, it is admissible m evulc.mo tor 
'v -«amst every one when the fact of possessionat its date, has to Do 
^certained Ghulaw v Mohammad, 65 Ind Cm 393 = 8 OLfGOO^hoio 
th( issue is ns to the title and ownership of certain property a J u ^ iei ’ ,, 
pre-emption suit obtained by the defendant against a third ijerson oii the st en^i 
of a deed of gift alleged to bo the -ource of the defendant s title is admis lblo 
m evidence as m inst mce in which defendants light under the^gift w w 
and enforced Anjuimnunm^a \ islnq All G6 Ind C!S ---. ==19-- » 

When the que-tion is whether a ceitam person is a legitun itely horn 1 Ji 
Hon for mutation with regard to revenue paying properties would J ' 
sible under s, IB ind 50 of Ev idenco Act, as asscit.ons of lus light is t dg«™ 

Judgmen 2 t G ^ 7 a 3 pmv ious & else m which a member" of the f 
‘-imilir suit for possession and obtained adecree was held adini c % 

on the question of the plaintiffs title to the property Inrf/ffjwt "V'*' 
UakurDm, 10 O L J 146 = 78 Ind Cis 895 = 27 O C 77- V I R «-} 
Oudh 2G6 fhe record of a judicial decision ia ailmis ibk. ^ ninth 

instance under section 13 of tho evidence Act, n unely as i tr I j- t 

the custom m question was claimed and ucogm^d notwith Urn Ung 
tint the custom set up was admitted and thosuit was co , . , 

ground RamjulSmqhy Ibpang Singh, 3 O W N 73 Judgnier ' n J 
— ii4iaUlCX dar_r^^ not viler juries but dealing with th 1 1 , . 

^T^irTild&k under s 13 of the Evidence Act Man hi sArn v 

Daqal, 3 0 W N 615=97 Ind Cis 853= A IK 1920 Oudh m M mn 

m i previous suit is mlmiwblo m evidence under -ulum H to ‘J-J 1 '"'' V,'" 
illegitimacy of a certain person haj latch \ Babko Sih<//i ( A I R 1 “ , 

213 = 3 O W N 143 Ihe respondents brought a suit iipm A tho « « »t* ' * 

po -c ion of some 1 mils m a villa»e, on the ille„ ition that thi) ha »< • J 
title to the limlm <mt is well as the other 1 ind of the \dhuo by »dvi ir« ]«*■* , 
-mu Thej filed a judgment in i nut brought by their fiitiii r for n dcclm % 
his title to the 1 m Is of th it \ill igc, the title hung has. d upon morU . I * 

to have become irredeemable fhe decision was ill it ho was entitled 1 
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and the rest of the claim w is dismissed In the course of that judgment the 
Court recorded an opinion that the plaintiff was proved to be m pos ea ion of 
the whole luid now in suit but dismissed the cl uin except as to 22 biqhas on the 
ground th it the plaintiff though in possession had not pro\ ed title The judgment 
was inter paites Held that the question of possession of the luid with regard 
to which the suit was dismissed wis not res judicata A bare expre^ ion of 
opinion m a judgment upon a question of possession not given effect toby 
the decree is not a recognition of a right within the meaning of ‘section 13 of 
the Evidence Act and is not admissible in proof of possession either at the uite 
of the judgment or at any other time Karuna v, Gobmd, 7 Ind Cis 12’ __ 

Patna Cases Judgments not between pirties to the suit pronounced by a 
Court of competent jurisdiction, containing a declaration tint the rightjm/ui puw 
has been asserted and recognized in a Court of law are admissible 1,1 JvHfenci 
under the provisions of section 13 of the Evidence Act Muhammad 
Ganga Daijal 40 Ind Cis 838 A decision in a case under s 103 and ajuagtinn 
in a c ise under s 107 B T Act, regarding certain other tenants m the same tali 
aio iele\ ant in the case under s 13 of the Evidence Act Maharuni Janh ^ 01 
v Suadaqm Ram 1020 Pat 177 - 1 P L T 221=56 Ind Cis 417 A* ‘ 
decrcw is to some extent evidence under s 13 of the Evidence Act as to tue i , 


lord having recognised the holding as being in the possession of the 

It is not conclusive against third parties and does not stuid on the same to ^ 


vs the deliver} of possession given by a Civil Court or a dcciee aw aiding P® 
* ■ ' ’ ” 1 " ■ ~ 3 Pat L r 


ston by i Civil Court Nand Kishoie v Dikan Sinq, 8 rat u i '7.1,; 

' ‘ “ " ~ " J 200 Bntiprwiousjaton"*^ 


P 5)7 = 65 Ind Cis 85b = 23 Cr L o *~-y , . rnjm( m 

sune Court not inter jxutei, though not binding as ics judicata anu uci ^ 
on the f lets there proved, is still an authority winch is entitled to *0 1 s 
question raised being the same Elizabeth May v Bhupendta Natli, A i 


Pat 304 


Lahore Cases A judgment in a suit holding that the property ^ 

the office of gianihx is ual / and inalienable is adnussiblo in a subsequen {# 
the purpose of showing that at the time it was given the right or the ^ 


alienate was called m question Indar Sin ah v Fateh Singh, 1 Bah ^ 

P W R 1920=59 Ind Cas 734 Plaintiff in the present suit instituted 
had sued the defendant in 1872 for alienating a piece of land alleged to 
tho yoddi of a Dhewitala to which plaintiff claimed to be apparent 
A decree having been then made m favour of the plaintiff ho again s j t 
defendant for making another alienation of a portion of the same am yjpjjio 
held that the previous judgment of 1873 was a fact and a relevant j^jongel 
Evidence Act s 13) on tne issue between the parties whether the Judgn“ r * 
to tho yoddi or not Lachman Gir v Lahoi Sinqh, 70 P R 1870 J j ctt , r of a 
finding that a particular person was not of sound mind based on tn 
medic il man is not admissible, either under s 13 or section 43 ot , ^ ls n 
Act, in a subsequent suit to prove that the person whose mental CO ^ 

question was not of a sound mind where the previous suit was not rcc0fl Jt ' 

same parties and no formal deposition on oath of the medical men v 
Shci Uahammad \ Futteh 6 P R 19U2 . i. nls ibk ** 

Nagpur Cases A Judgment though not interval tes may \x. c^pou ^ 

evidence of title 1 eiheiant v Daulat 89 Ind Cas CG3 Lin j lc tion 10 1 
Judgments not niter partes pronounced by a Court of competent ju ,,^4 '• f 
suit m which the right m dispute had been asserted md oitiierr 
domed are admissible Ramdhan v PinnshoUa m, S8 jtui ^ 

inter partes can bo admitted in order to prove the conduct of the 1> . jurffc 4 

particular instances of the cxistcnco of rights or ad in is ions mai cwl' 1 
mce tors or how the property wis dealt with previously ^ )L c ] U4 liJ , * 
under the provision of section 11 or 13 They cannot bo wholly i0J) yr tin 

consideration bocau-o in so fir as they explain the nature of po lRl p l v 

li 0 ht on the motives or conduct of parties or leproduce the ailin “ rJJ , rn t 
the parties or their ancestors and ilso embody an authoritativi. ■ » i 

f lets which the l ive'-ti r , Uton then held before tlic Court brou„ j (JurJ a i 
Judgments hive virj hi„h evident i iry value and mi) even m 
proof. Gojtal v Sitaram, 97 Ind Cis 691 = 9 N L J 31 j 
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Privy Council Cases Concerning the effect of previous judgment their 
Lordships of the Judicial Committed of the Pray Council decided cases on 
appeil from India both before the passing of the Indian Evidence Act, 
md ifler the pissing of the Indian I valence Act Such a question arose 
m 1871 ic just before the jns^mg of the Indian Evidence Act, in the 
cAs>c of JogauUa Deb Hog v lhuimlra Deb liog, 11 JI I A 307 In that 
ca-io a Raja of an impirlible ltaj died, leaving children by vanous 
wives and concubines A suit for possession of the Raj was brought by one 
of tho widows on beh ilf of an infant, to set aside a summary aw ml, under 
'ct No XIX of 1811 gi\m 0 possession and for po&sos-ion of the Kaj Ibis 
suit m\ol\Ld issues of Ugitimicy, ami the \ ihdity of a particular lorm of 
marrnmj of one of the members of tho fimily The Sadder Deu any Adalut 
dctrecu m favour of tho pluntilf \nothcr suit was afterwards brought by a 
member of the family, who w is not apirty to the former suit against tin party 
in possession which raise* l suhstuntt illy the same issue of the spurious naturo 
of marriage of winch the pi until! vis tho issue 1 ho defendant pleaded that 

the decree of tho Sudtlcr Court is a bar to tho suit Held, that the suit raised 

a diihrcnt issue, and, (acting upon kanhya Lall v ltadha Charan, 7 W R >38) 
th it the decree in a former suit was not a judgment m rem, hut a judgment 
» i/ifci parte. ar ~ 

H yA remind ir claimed tho proprietary ri 0 ht and pos ession of manias within 
•tho, limits of his zcmmduri, agunst tcnmt>, who by themselves and their 
V/predccc --ors in title, hul held the luul from before tho Decennial Settlement 
in Buig il, an unv iried rent li wing bcui p ud to tho Zemindar ihe fiist defen 
duit illegcd a grant to his ancestor of a mu/ atari tenure by a ghatwal then 
holding Luul within tho zcmindm tho other defend uits illcged title as dai 
nia/ mandars under tlio first. Part of tho evidence for the defence consisted of 
judgments unong which w is one of tho year 1817, md another of 1843, to 
which the zenund u s predecessors h id not been parties The^c had been 
S^oii in suits brought by tho successor of tho ghatual which had been resisted 
by tho fi\it> of tenuie Held, tlmt they could be received as evidence of long 
anterior possession at a rent, and of the title, on which the defendants now 
relied having been openly asserted long ago Taken with other evidence, they 
established posse sion by tho defend Hits at a uniform rent paid to the Zemindar, 
thuslcuhng to the inference that tho .enure had been, and still was of a 
permanent character Ram Raman v l Rani JSaram, 22 C 533 = 22 LA GO 
In delivering the judgment Loril Shaw said Tho Judge of first instance 
sinks with reference to these electees I am of opinion that the documents 
produced by the defend mts may be accepted ns evidence in this case, 

I as showing ancient possession, and that the title on which the defendants now 
rely w is openly asserted is early as 1195, B S , conesponding to 178b A D 
and at subsequent d itex, irrespective of the fiudings conic to in those decrees 
llic orders passed m these decrees themselves would not be evidence against 
f pl lui tiff’s title but they may be accepted to show ancient possession and to 
show that the title was asserted rightly or wrongly many years ago ’ The Judges 
of tho Hi 0 h Court say 'As rtganls the idmissibility of the judgments to which 
exception Ins been taken we oh erve that the lower Appellate Court h is only 
i used those judgments as evidence that there w is litigation between the pirtics 
* thereto at tho date^ to which they relate It uses those judgments to show that at 
i _ those dates tho so-called ghatwal was suing the so c tiled mol uiaridar respecting 
f that in those suits the parties asserted the same rights 

j which they now as eit To this extent, we think that the judgments were 
i admissible in evidenee, even though the xcmindar was no puty to them It 
1 mu t bo observed that by the judgment of 1817 a decree foi rent of the moiuas 
/ u°'v in question was given at tho rate of Rs 35 per annum, against the prede 
, cesiors of respondents Their Loid&hips are of opinion that, ilthougli the 
i predecessors of tho Raj were party to that litigation, it w is competent to use the 
f judgment as evidence showing the lent paid for the posses ion it and prior to 
'i ~ l ‘ lt dite now nearly 80 y eats i„o Taken with the other evidence in the case, 
i, mo respondents h no their established possession at a uniform rent for so lon 0 a 
t penod is to lead to tho inference that the tenure was and is of a permanent nature 
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The next case is that of Bhitto Kunivai v Kesko Per sad 1C W N 2Ga= 
24 I A 10 The facts of the case are as follows — Bhitto Kmnwar is the widow 
of Bacha Tuvan On the deith m November 1842 of one Bhowam Pcnhal 
Teitari the owner of the propeity in suit Rani Kuar and Dim ma Kuar the 
widows of bis brother Debt Pershad and one Rani Kissan J bsia son of his nwcti 
obtained possession of the property left by him Some time afterwards a di puk 
arose between them and Bacha is to the right of heirship to bhouani, and an 
agreement dated 4th January 1850 was thereupon entered into by all the ilvpu 
tants to the effect that Ram Kissan and bacha Teuan weie to be proprietors ml 
to hold possession in equal %h ue& Ram Iushan died on the 22nd Januiry l&M 
without issue and Ins widow 1 htho succeeded him She died on the Vh 
September 1884 and Kesho Pershad the respondent thereupon became tin 
lawful heir to Ram Kissan s estate On the 24th March IbSG Kedto 
Pa shad brought a suit against Bacha Teuan and Iiaja Ajit Sap 
a purchaser fiom hnn to recover possession of certain property, on me 
ground thrt lie, Kesho Pershad as heir of Rum Kissen is entitled to ]° |ll ‘ 
possession of the proprties in question with the defend int Bacha Teuari IveM 
leicui i in his defence set up a will of Bhouani dated the 7tli August lSlj&f 
which his properties were left m trust for charitable purposes and contended tn n 
the agreement of 1850 recognised this will and constituted Ram Kissan a tru 
for certain tiust created by the will and that Kesho Pershad was estopped b) a Judo 
rnent of the High Court dated 27th February 1878 from av erring that the proptm 
was Ram Kissen’ s own The Judgment was in a suit by bacha Teuan au 
Mitho Kuai (widow of Ram Iussen) and otheis to have a mortgage made by w- 
dcclaiod invalid bacha Teuan in th at suit contended that under the agreed, 
of 1850 Ram Iusscn and he were declared proprietors in equal half enon > 
estate being kept joint and that Mitho had exceeded her right in mortgages, 
propeity The subordinate Judge held that Bacha was entitled to a fjul- 1 *"* 
only of the properties in dispute and gave a decree accordingly On ' app* ^ . ( 
Hi 0 h Court decreed the appeal on the ground th it the agreement lecoguizcu ^ 
Bhounms mil vested the properties m Ram Iv ishcn and Bacha as tru tu . 

th it theiefore Mitho was not competent to charge the eat ate Ag un m ioJV j 

w is instituted by the managers of the Chate Bhander against one. Bat w 
and Daciia Ten an for declaration of right bv removal of unlawful P° ( e B 
In th it suit it was alleged that Bacha Teuari hid mortgaged the proper' *) . i 
m dispute to Bal Gound Ihe Judge held that the estate was not bequ ^ } 
for ch intable purposes ind that Bhow mi’s will w is rev oked Both the B c '1 U _ L ‘ 
were in this suit The two important questions in the present suit uliu a ^ 
the respondents were estopped by the High Court decico of 1878 in«l ' v ^ 
judgment in the suit of 1890 was admissible m e\ ulenco is ag unst ^ j^ril 
to show th it the will hail been revoked In dclivoiin,, the Judgment &t j , J3 
Couch siul ‘In 1880 a suit w is instituted by two peraons who are do crl - n 
the pi unt aa managers of the Chati Bhander of the late Bhauani Pcrsmi ^ 4 
winch ia described in the Judgment of the Judge of Jaunpur as a c «f 
cUclirition of ri„ht b> remoaal of unlawful poaaesaion of debts by uinui ^ 

a nnscell meous order of the bubordinnte Judge It appears th it on , B 

September 1877 bacha Teuari had made a mortgage of the proput) . j 
dispute to bal Gound who had obtuned a decree upon it 11,1 4 ul 
pioperty put up for sale m execution of the decree Du. , n * 
sieoud of the issues in tbit suit were 1 1 Wii 5 -lUepropaiy , yjplv 
bequeathed for public chintible purpo e? 2' — dVas the , £ 

the te Utor m his life tune? Upon these the Judge found ,j #J 4 

Cst ite was not bequeathed for charitable purposes mil that tno . 

revoked The jiluntiffs ippeilcd to the High Court at UtahaM'j ( j 

Duisionul Bench of two Judges by whom the appeal w is htudn 

opinion it w vs heird by a I ull Buntli const-ling of theCliicf ’ u tu /* ^ 

Judges the m ijority of whom uffirinetl the judgment of thclowir 1 

ili-mi -ed the upped Tlic decision is not conclusive ig «» t ,\j{ 
as the suit w is not lx tween the sauio pirtics as the present . u,t yj 
LonUhms igrco with the bubordm ite Jud 0 e that it waa idnii ibic* 1 - 
agun t mm ’ 
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0 * O^^ for po^eHMon under Act XXV of 1801, s 318, Act X of 1872 
s >30 and Act X of 18^2, a 115 relating to ‘disputes to munov iblo u roper tv ” 
^ro met el y police orders m ido to prevent breaches of tho peace and decide no 
question ot tittle Such orders arc admissible in evidence on Loner il principles 
as well as under the Evidence AcL (I of 1872) s 13 to show the fact that such 
orders were made Fins mce&smly miles them cudenco of tho follow imr 
tacts appe mng on the orders thuns'dios, viz who the pu ties to the dispute 
Were, what the land in dispute ww and who vvis declared entitled to retain 
possession lor this purpose and to this extent such orders aic admissible 
m evidence for and against my one, when the fact of possession it the date 
n ecv» or ™ r J . *9“° locerUmul Duiomam Cliotulhuram v Biojo Mohim, 29 
an- n V \ 2t ’ ^ 0 «**>/&***« v ihjal, 10C L «r 30 = 82 Ind Cis 
39 o f Baroua\ 1 lanmalha, U Ind Cis 15G 

1 . Wherein i previous suit b> H, i co sharer of the plaintiff against the 
aefemtant to which the pi until! was no party H hvl recovered a decree for 
pos'tssnon of (is share Subsequently a partition of the property was made 
oy <ieeu between If, <U fen lnnt an l pluntdl to worl out the decree but 
without expressly r furring to it Ikld tint the decree was not conclusive 
m piaintm s suit to r< cover his ehaic from the defendant and might, had 
it stood atom, bo rejected ns evident,*. but followed by the partition became 
material An mar Aaiedi Aarawn lino \ Air Scnctnuj of Slate foi India 28 
L,,,,? l*," * £ 4U, “ 77 >d Cis 1018 But the Evidence Act does 
not miKo finding of fict arrived at on the evidence before the Court m one case 
evidence of that f let m another cise whero parties are not the same ’ Per Sir 
(102) ^ ^ w Ku,mr Qopila Hainan v Ual Sayli, A I R 1929 P C, 90 

. Previous judgments to prove customs — Judici il decisions recognizing the 
I* I,CC e. i 1 i ‘ ,s l nUu * cu 10 imong tho J uns of one pi ice arc very relevant as 
° f t / l(3 4 v|N h nee of the & ime custom imong the Jims of mother pi ice, 

, 1 , , * „ evidence that tlio Usa o 0 h is ipplicitton to the particul ir case cannot be 
dispensed vuth Gatappa v Cramma AIR 1927 Mid 228= r »l M L J 757=. 

w ^ ^ Judgment into mrlcs, relating to u rijit or custom, is 

ilrri i i n r n ,llsta,1CQ or trails iction m which the custom has boon recogni ed, or 
* roni > °r "l»ch is inconsistent with ib cxi-teuce Hich judgments arc 
owever pieces of evidence cipibie of rebuttal Ibdttl Hu win v Libi Sona 
n 4 ^ R Ind Cis 897, ICunduo v Dliar 20 W R 315 
. "® ci tals in documents A recitil m i deed or other instrument is m some 
ns unst t ' 10 Parties who III ike it But it is no more evidence is 
„ nst other persons thm any other &t itcincnt would be’ Pei Qaith C J m 
V P U( M}&Mukli, G C 2G8 The Judicial Committee in the cise of 
i? DhurBisua* v Jugal htshoi e lehai i/a 44 C 18G-21 C W N 
fmn fti it °8 v '-ry< d as follows, Under ordm liy circumstances md apirt 
1 otituk, reciLils m deeds cm only be evidence as between the paities to the 
in those who cl inn under them M Whole a document is admitted 

as r H, i° a .^nsaction the parties aro often apt to refer to the recitals therein 
,1 L cv '” t evidence md the distinction between the deed ns 1 tian&actiou and 
, Cl at contained in the deal is frequently overlooked In the else of 
casn M j "Qjh v T 'lid unda Lai Choudliunj 5 C L J 53 which w is a 

mo- re # j ? ^ ec< ^ b ^ c nn d a mortgage died though not inter pai tei contain 
,. D | l y wut a pirticulir lind belongs to a p irlicul u hou la, w ere sought 
a suit m which the question wis whether the 
tana bewngal’to that ft on I a 01 not &o fir as can bo made out of the 
tacts from the leport of the rise they were documents executed by trill 
gets m favour of one of the Defend ui ts who**e share the Pluntitts fither 
iiu purchased at an execution sale Hampini J puiporting to rely upon 
S °I -Daitan Mahanti y Jmjabandhu J fahanti 23 W R 293 

,.n t,/ih ! hn Ua v Vcnlata, Chain, 16 M 194, held that they w< re admissible 
er section 11 (b) and ^tmn 13 of the Evidence Aet md observed tint they 
rein j Ver ^ evidence or oven of now tight it ill, but they could not be 

bv 'u idnnssible GeuU J htld that they were ulmis«iblc as tnnsictions 

} lien the right to hold the Lind is pirt of the honla was recognised This 

28 
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S 13. decision, however, vvaa treated as obiicr m a litex ease of the Calcutta H 1 J 1 
Court, imnelj, that of Abdul Ah v Syed Rejanah, ID C W N 468 in which 
the ca^cs of Daitan Mahanii v Jagabamlhu Mahan h, nbi supra, ami Vultnlinya 
v Vcnlala C/iala, ubi supia , were distinguished aud it was thus ob erred 
“l\c know of no authority for saying tint a private transaction between persons 
who hare no power to bind i person whose right is sought thereby to affect 
can be admitted as c\ ulence against him and tho obvious dangers that might 
arise from such a proceeding moke us very unwilling to hold that a tran action 
is one that comes under section 13 unless we aio obliged to ” The authority of 
the decision in tho ease of Dual La Nath v Mukunda Lai 5C L J 55 has been 
doubted in Satoj Kumar Acharji v Umcd Ah 35C W N 10 22 » 35CJb~J 

10 nml Pi am at ha Nath \ Krishna Chandra, 28 C W N 1002=84 Ind 1 ^ 
120, though the latter two cases ire clearly distinguishable frotn "that ca e. 
The question whether recitals of bound tries of other lands m document'- betwetn 
third parties (such as thire are in Saroj humai Acharjt v Umcd Alt, 25 € W N 
1022 and Piomotfio hath v Kushna Chandra, 28 C W N 1092) are admis iblf 
m evidence under section 11 or section 13 of the Evidence Act was considered 
in the case of Abdulla v Kunj Behan/ Ball, 16 C W N 252 = 14 C L J 40? and 
was answered in tho negitrve Brojcndia v Molmn 31 C W N 32 1 lr Justice 
Mooleijee, who m the case of Bishcswai Dayal v ITaibans Sahay, 0CE J bw 
liud apparently held that a document of this nature was admissible m evidence 
under the provisions of section II and 13 of the Indian Evidence Act, altered 
his view m the decision m Abdulla v Kunja Behan Lai, 16 C IV N 2o2«=U 
C L J 467, where he held that a document of this nature was not admis ible 
in evidence under the piovision of sections 11 and U of the Indian Evidence 
Act, thus differing from the view previously expressed Piomolho v Krmna, 
28 C W N 1092 The same view was taken in Choom Lai v hdmadhab Vam, 
41 C L T 374=86 Ind Cas 734, where the Court observed “It is argued thw 
these documents are not admissible m evidence and the Courts below were-sw*. 
competent to take them as evidence in the case, uul for this purpose reliance 
has been placed upon the cases of Sora) Kumar Acharn Chowdhun v Lined M 
Houldar, 35 C L J 19, and Abdulah v Kunj Behary Lai 14 C L J 407 There 
was at one time a conflict of opinion upon the admissibility of documents between 
strangers where one of the parties to the suit was mentioned as owner of 
boundary land , but recent decisions have finally settled the point At one time 
it was attempted to make such documents admissible in evidence under section 

11 clause (2) of tho Evidence Act In some cases the admissibility °f 6U ^, 
documents was made to rest on section 13 and m some other cists on section A 
clause (3) of the Evidence Act It is not ni ccssary to go in details into all 1 ^ 
decisions We uo of opinion th it a document between stringers to the aull \ ( . 
which mention is made of one of the paitRs or their pi edcccssois is holding 1 ' 
lanel lying on the boundaries of tho lauds belonging to the executants oU 
documents is not admissible m evidence” fece ilso Biojo Mohan v 
Piosad, 30 C W N 761 Damodai v Jadimath 91 Iiul C is 449, Kiniinda 
DilsooL, 45 C L J 138, Ahdal Kanm v Chhalle, 91 Ind Ci^ GbS (c) 

Ah v Amnl , 108 Ind Cas 264* Abdul Oham \ laqmr Mohammad, 3 i 
1929 Lah 78=111 Ind Gas 261, Lajpatltaiv hai~ ilnnad, A I JR 19-'" r 
448= 8 Lah 651, S aratChamhaw Satalabala 105 Ind C is G1 The ca-® , 
Inni Chamar \ Sndhari Pander/ 15 C L J 7 — 17 C W N 10%"* 
laid down the ret ital of boundaries m the lease was admissible ngunst a 
not a party took tho contriry vitw There have been late r dtcis ions whicn' 
not accepted this later view and the trend of the rcccnt-uecisio\ri 3 ~TiGt^ti J,lu 
evidence which have been offered in the case and the reception of which evi'itn 
is objected either under «et tion 13 of the Indian Evidence Act or urn 1 - 
any other section of the Act. Per Miller J in Kumuda human v Dihoo’ ( 
15C L J 138 = 101 Ind Cl* 542 see also hadha hath Banncrji\ ,Si 

Singh 7 "W It 441, luulha Kmhna Mar nan \ Saibesuar hay 29 C W V. 

Tho mow that such a statement made b> a person cannot he made ndini sy' 10 . 
evidence against a stranger is supported b> the principle of tho decision of tli' 
Lonhhtps of Judicial Committee in Shriunas Bivn v Mrhcrbut, 49 I A „ 

11 300=21 C. W N 53S=2o C L* J 311 (P C) liut a ditlcrtnt view was t*i 1 
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by Ghamic, r J in hattvar v AUhu 18 Inti Ois 753 = 11 A. L J 199 where ho J 
sikI 'Tho Latent decision on the question is that m Abdullah v Kuiij Behai t 
Lai, UC L J 407 m which it was held that a deed of this kind wis admissible 
as evidence of the title to the idjoinmg plot referred to there in It was held 
that the document was alimssiblo under section 32 clause (3) Several cases are 
cited in support of this view I am not prepared to difler from this decision 
and it appears to me that the document may also bo admissible under section 13 
if as is now generally held, the word 'right’ m section 1 3 is not connnu to an 
incorporeal right’ See also Farxand Ah v Zafat Alt 46 Ind Cas 119 where 
Dioaria Nath Hit An v MuJ undo, Lai Chowdhurtj 5 C L J 55 was followed and 
Ch run Ah Prodkama v Mohini Mohan Burdhan 19 Ind Cas 615 was not followed 
An effort is made in Shed h Ketabuddin v Nafer Ghandta Patta ' 44 C 1j J 
582, to reconcile the conflicting decisions where at page 583 Justice B B Ghosh 
said ‘ The question of admissibility of such documents may be considered in tnice 
aspects The first is, where the executant of a document is called as a witness 
and ho gives his evidence and in support of that he produces a document 
executed by hun In such a c iso it is conceded that the document would do 
admissible under section 157 of the Evidence Act as corroborative ot 
tho evidence given by the witness on the witness box In the presen 
case this has happened with regird to exhibit 6 and there is no question that this 
was rightly admitted in ev [deuce The second aspect of tho question arises 
where the executants are alive and do not give their evidence in the case n 
such cases theie is a strong body of opinion that such documents are not admissi 
bio either under section 11 or 13 of the Evidence Act This has not been done 
m tho pro cut case The third case is where tho executants are dead whether 
any such documents are admissible under section 33 of the Evidence Act or not 
lint such documents are admissible under section 32 of the Evidence Act, has 
been held in long lmo of cases m different High Courts in India. Tj'cr® 
question that under the English law a statement in such documents would be aduii 
saiblc It is unnecessarv to cite any English ca^e other than the leading c 
Biqham v Ridgwan, 10 Ea«t 109 Whether such evidence is admissible under tho 
Evidence Act was considered in favour of its admissibility in 90 , q>i = 

earliest of which is Lcclanund Singh v Mussamut Lai hputee — W it 231 
case was el iraboratcly discussed and followed in the case of Ninqaga v Bhaim ii 
S3 B 03 which xni again followed in tho Bombay High Cour m tho 01,0 0 ! 

Ilaji Bibi v II II Sultan Mahomed Shall, 11 Bom L K 409 and in 
in the ease ot Abdullah v Kan} Behan/ Lai, 1G C \V N 2o- = 14C L 1 
ihesc cases were followed in Allahabad in the case of halnar v ’ 

11 A L J 139 and all the tho casts wero subsequently followed in lb s Court 
in hunt Chamar v SmUmi ID C L J9=17 O \V N 108 ami i in fhouuo 
of Amtm Ah y Lutfe Ah 45 C 159 = 25 CH 019 See also AMiil R alum 
v Jonabali AIR 1923 Cal 290 Promotlm v Bim AIK 1937 cat “Ji. 
but sco Pmmtha v Krishna 28 C W N 1092 Kumud human v UltonK 
45 0 L J 138, Ghulam y Kahm A, I R 1928 Lab 428=10 Kali L J 3‘9 
rrtmbal v Gancsh AIR 1923 Nag 22 . ^ 

In Kiran Chandia Ron v Snnath Chalraiailt , 31 C W -W » 
plain tifts sued for assessment of fair rent for Lands appertaining . 

/ cmind in m tho possession of the defendants which were entered m t 
of rights as btahmottar liable to assessment with rent The defend in 
_ on three documents, tho first of which showed the dealing of t 

■^trt’cilrhnts-ofnhc ongmnl grantee ns rent free hrahmottar dand and * , 

was the tittle deed on which the defendant’s claim was based I under 
itnn cxcution solo and tho third showed that deliver} of P » 85 , i 

tho purchase was taken As regards these documents the Co , 

It is difficult to sco on what grounds their admissibility as ev . , i 

questioned 1 he first document is i piece of e\ ulcnce which , 

of the proport} b> tho descendants of the origin il grantee yi rent 
mottar land , and tho other two documents arc connected with tho 
defendants One of them is in f ict the title deed upon which defendant s 
claim was buod as purchasers at an execution sale Iho other oc 
uhows that deliver} of possession under that purchase vis taken 
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A fctatuncnt cont lined in in order for delivery of possesion 'is to the 
rent payable m respect of the lmil is not admissible in evidence in i suit between 
the landloxd and the t nint in which the rent piviblc is m dispute Chandra 
Mohan v shall h Ehm 87 Ind Cis 512 Defendant mortgaged the rent 
land to the plaintiff in 1899 The mortgage deed btati d the rent in respect 
of that holding pay able to the supcnor landlord as Rs 18 In 1904 tlw* mort 
gago debt was paid off xml the plamtitr purchased the superior interest and 
claimed rent at the into Rs 24, ilthough there \v as no proof of such enhance- 
ment Held, thifc the moit 0 age deed was admissible in evidence as it Wi3 a 
tr xusaetton by which the right of the defendant to the land was ayfrtrf 
uul for the definition of tlx it right the imovint of the rent had to bfi-vfcdtei 
Abdul Mwibhi v Yal ub fliluLdai AIR 1928 C il 703 Where the 'question is 
vvhethei a cortxin person is a legitim itcly horn son xpplicitions for mutation with 
legard to revenue piying properties would be ulmissiblc under s 13 and A 
Evidence Act as insertions of bis tight is a logitmnti son Galstaun v Mira 
Abid, 73 Ind Cos 428 *= A I R 1924 Ouilh 19 As nations of title by a person 
dealing with property to which he lays clxim aie admissible m evidence under 
section 13 of the Evidence Act though such insertions m lccent documents or 
after dispute hxve little evidentiary v duo Kdllasna \ llaian Btbi, 

Ind Cxs 389=1921 H W N 360 = 14 L W 327 Where a document his 
been admitted m evidence xs evidence of x truis iction the pai tics arc often ipt 
to refer to the recitxls there n as relevant evidence, but the recitals are not tvmttrt® 
especially it they are mere assertions by a person who is alive and who nngni 
have been brought before the Court as a witness Nchnr Baca v haaer wi * > > 
68 Ind Cxs 282 A deed of mortgage con tuning an as-ertion of title as own r 
by the moitgagor is relevant under action 13 of the Evidence Act as cvuien™ 

of the title asserted Xallasna Mudahar v Itaian Bibi, (1921) M W N 
L W 327 In a suit for decl iration of title and possession of a mangoe . 

it was found that the garden appertained origin illy to a laluh-wh ch ' , 
amicxblv partitioned into three shares and that the garden fell to the shire 
plaintiff’s vendor In order to prove his vendors title ind exclusive po« c 51,011 
the garden, plaintiff piodured certain documents dealing with garden in que v , 


tne garden, plain titt piodured certain documents dealing with garden in ay V . 
Held tint the documents were title deeds and contained as assertion or ti«® 

— i — ... c ... .1 .. i.i.n .l. — AiiAnaownr in title “I 


and possession of, the property m dispute on behalf the predecessor m tiu° 
nst the defend int and should be admitted in evidence *) l J n 


thi pLaintiff against me ueieiiu ill b -mu suuuiu ue -iuiiiiuku u» ti"*— j r _ 
A ahy Sai at Chandra 51 Ind C i« 8bG Documents cont uning recitals tna 
particular plot of land belongs to a particulxr well aie admissible m evw ^ 


Iiuwuivu vii v uul unongs l u i pirwcui ir wen lie 

either under section 11(b) or sec tion 13 of the Evidence Art, although they 

. v - ... -- - .. ha ^Vliere sorue 


not parties to the suit farzand Ah v Zafat Alt 46 Ind Cis 119 Where 
of the lmdlords havt sold a holding in execution of i rent decree luaa . 


or tixe imuiorus navt solel a holding in execution or i rent ueciv-u ,, rjir j ; 
advertised it for sale is a mol u> ari holding they are estopped fiom “to 
nlexding th it the holding is not mol uuin But the estoppel would not atlec ^ 


K 


mdlords who were not puties to the rent suit though the entry in t . C(J 
certihc ite would be strong evidence agunst them under section 13 of the 


J strong evidence aguiv 


Art Jflnrode v Jan) i, 20 Ind Cas 753 PI untifts instituted a suit for A 
.... „ i„, „ L c. ,u n , viI io-p The uth® 


dints contended tint * htotnemdars vuio cntitlul only to the jncUaiCiin ion ^ 

“ ’ ’ nents relied on by the 


lmijs but not the 1 mils thcnisclv cs Of the documents i 


some li id been executed by tenants in the same v ill ige other th in the 


ame v HI ige other in in ^ ” , cD { , 

anil tliev went to show tlnl they were merely pwaludis Thcse u^^^^- 
’ 1 ' .1 ints^ww 


though not conclusive against the defend m ts^jug —neju lo-ucy^* -- on 
relev int evident e under s 13 of the Evidcnci Act, as show mg the 0 f 


which the \ ill igc w is held I ythihnqa v Vcnlata, 16 M 191- Whirc 

tiding ux execution and idv eiU-ed it for silo as a . 


tho Hndloids sold a holding in execution a.,.. .. — * — - - . , ^ n «‘ 

holdm , they art c topped from plexding xftcrw inis th it tho holuiiio. ^ 
permuxcnL But the estoppel would not illeet the linillords "ho w [r01l j 
parlies to tho rent smt, though the entry in the s-ilo certificate wouiu o , - 
LVitlence ng-unst them under s 13 of tho Evidence Act Khirod Ut 
Junal i Dat> 17 0 W N ccxlvm rut?)* 

Rivvaji i am— entries in— Whether proof of custom. An entry m ‘ j tJW * 
even though un , 'Upi>orttd by instances constitutes a strong piece ot c * 
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m support of m illcgcd custom anil it lie%_ upon the party impugning it to 
rebut tho value of this evidence Saule Khan v Amiruniussa, 45 Inu vis 
960=109 P W R 1918=94 P R 1918 lla Muhamma l Khan v Jnam, 26 
ImlCis 492=34 P R 1915=2 P W R 1915=33 P L R 1915 Randia a 
Jinuaddi , 24 Ind Cis 942 = 104 P R 1914=221 P L R 1914=122 P W R 
1914, Dasamuih \ Chanda Singh 13 Ind Cv* 421 = 45 P R 191-. — 8o 
p \y R 1912=71 P L R 1912 The ruvaju-am is a public record ol 
custom prepared by a public officer m the discharge of the duties mil under 
Go vci nine nt rules and it is clearly admissible evidence to prove the facts 
entered in it subject to be rebutted , ind the statements in it m iy be accepted 
o\ui if unsupported by uistmccs Vaishno Dtlh v Ramnkri 28 L W 
903=29 P L R 654= A. L R 1928 P C 294=55 M L J 746 (P C) 
Rniaji i am applies to urban house property WasaVia v Gutti, 1L Ind Gas 
8 = A L R 1928 Lab 762 lho initnl piesumption must in ever} else bo 
made in f rvoui of the correctness of the entry in the rewaji i am, even though 
the custom pleided is not in consonance with the gcnei d igricultuial custom 
of tho province Naib Singh v Sham Knar, 111 Ind C is 842 An entry m 
i icitajiiam recoiding a specul custom is jmma facie proof of tbit custom 
vnd the onus is shifted on the other side to rebut it Lnbh Singh v Jit Mango, 
8 Lah 281 = 100 Ind Cis 924=A I R 1927 Lab 241 A icuaji tarn 
whether supported or unsupported by instances is a piece of evidence which, 
if uurebutted, is sufficient to decide thociso Jugal Das v Josoda Bat, 103 Ind 
Cis 170 

Wajih ul arz— entries m— evidentiary value of A uajih ul-arz is a 
vill igo statement of custom as distinct from the district statement ot custom 
which is cilled Rutaji i am Zaman Khan v Lbdul Rahim 109 ind 

Cis 59 Entries in i wajib nl arz relating to questions of customs 

ire not agreements between the members of the proprietary body but they 
ire presumptive evidence of tho existence of the rules of custom embodied 
therein It is for tho person to rebut an entrj in it Zaman v Abdul , 
109 Ind Cas 59 The entry m a uajib-ul-arz as regards tho existence of a 
custom is cert unly admissible in evidence though the value of such evidence 
miy vary with the circumstances Karvat v Muhammad 3 Luck 47o=o 
OWN 252 = 112 Ind Cis 10= A 1 R 1928 Ouilh 265 Entries m uajib 
ul-arz must bo deemed to have been made by the settlement officer m the 
dischirge of lus official duties and therefore furnish trong evidence of tho 
authenticity of tho facts st ited therein H<n ihar Pai tap v Bishcdmar Ualsn, 
3 Luck 326=5 O W N 299=109 Ind Cis 422 = A LR 1928 Oudh 307 , 
Wasiq Ihy AtharAli 110 Ind Cas 4 = A L R 1928 Oudh 409 Although an 
entiy in the it ajib ul-arz is a strong pnnia facie evidence of custom it is b> no 
means conclusive particularly as to ryots and other occupiers of houses who ire 
not parties theieto Sued Tojammul \ Banuart 23 A L J 933 = 88 Inu Grs 
752 = A. I R 1926 All 43 An entry as to a custom recorded in a it ajib-ul-at v 
igauist the authenticity of which nothing is shown is of great importance 
Chaudhi g Abdul v Mt Ibhira Bano 12 O L J 167=2 0 W N 3j 7 = S9 Ind 
Cis 51 -A. I R 1926 Oudh 37 7 A uajib ul-arz being part of a Revenue 
record is of greater authority that i nuaj~i-am winch is of gincipl application 
iml is not dnwn up in respect of imlivulu il villages Gtirbal $h v lartam 
2Lih 316 = (1922) Lah 234 = GG Ind Cis, 133 In a suit for pre-emption, the 
plain till m proof of tho custom produced an extract from the icajib-ul-ar~ or 
i hag i shafa and provided that a co W jyw 
wi bed to sell his sh iro hid the right to do so, but tint lie should oiler it (1) to $ 
own brother, (2) to his moro disgint rclitives, and (3) to other co-sharers m the 
dial uml vill ige a sale deed, two decrees of 1S93 ami one dccreo of 1S9S, w liile 
tho defendants produced the icajib-ul-arz of 1853, the preunblo of which rui 
Urns ‘wo record the following conditions in tho uajib-ul arz to act according to 
tho^o conditions until the next settlement comes into force and which m 
P iragraph G headed mention of the transfer of rights bv ■’ale, mortgage or „dt, 
provided that each co-shores was entitled to transfer his share, but that he -houut 
otfer it to his co-«h irers in cortam order, and the tiajib-ul-arz of the present 
ceUlemcut w is silent upon the n 0 ht of pre-emption, held th it, upon a proi>er 
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S 13 construction, the ua/ib ul arx w is pmna facie evidence of the c Vistula of 
custom Held also that the site deed pioduced by the plimttff wu no evidence 
of custom theie be in? no mention m it either of custom or contract, and tin- 
two decrees of 1893, standing by themselvo , weie no evidence of custom ml 
not admissible under s 13 of the Evidence Act MuIJin v Hat SaJwn, 8 A L J 
770 = 9 Ind Cas 810 


Draft record of right The draft record of right cannot be used as evidence 
of the presumption of the correctness of the entiy made therein but the drift 
iccord is admissible for the purpose of showing whit was the entry inulcmtk 
earlier proceedings before the public ition Ilarilco v Kapil, 108 Ind Cas 11?* 
AIR 1928 Pit 353 

Road Cess papers An entry m a road ccss return in which a forum 
proprietor of an estate admitted the existence of a laJhciaj , although not biiwm 1 ’ 
on the auction — purchaser of the estate at a revenue sale, is evidence unuti 
section 1 1 of the Evidence Act Maninohun v Adwaita, 19 Ind Cis 519 Undif 
sections 9 and 11 of the Indian Evidence Act, the absence of the name of the |*J lW 
doce-sor-of the plaintiff from the list of tenants in a roul ccss return not lilod 1 W 
eitlier parti to the suit is admissible in e\ idence against the plain titi Itnnl u» 
Mail 17 C W N 108 = 15 C L 17, see also Sa/ur Mull v Manta), 1 0 w ' 
ccmi, Ham Per shad \ Lai hpati, 33 C 247 = 7 OWN 102 

Batwara paper \ baticara 1 hasra is not i record within the me3 '’J n ® 
of section 3 > of the Evidence Act and an entrv made them in of tho name o 


tenant in posses ion is not admissible to prove tho fact of his tenant) ^ 


nothing however to prevent a tenant from putting the batuata khasra in oii'l* 
under section 13 of the Evidence Act to show the past lustorj of tho Janu w 
the creation of the tenancy in his favour if that can in any way lend support 
creation badhu S aran v ImbiLa Lai, G3 Ind Cas 676 A 
not brought into existence m pursuance of a partition eflcctcd undetluc-™ . 
of I states Act, 187G bj a Collector is a document of title admissible m ^ 
under section 13 of tho Evidence Act Ajodhua Fiasad v Kamal >. 

Ind C is 191 Soo Uso Shad Jal m v Ditto, 2 Ind Cas 367 , .-j 

v Jit >/at 38 Ind Cas 205 A bat a ara signed b> tho Partition Dj Colwcw . 
containing entries required ljj tho provisions of Ch 7, is a record i» u,t . 
eour-e of official duty within the purview of section 35 1 vulenco Act * 
also be evidence against tho proprietors under ss 18 ind 13 of tho 1 . jf 

In-eaiiM thej were mule in their presence The batuata Utasra l ,r *l ^ 
nil Vtmn uul not blgml by inv gazetted officer cannot ho held to ho pu»^ ^ j3 


Vjr uiv Uliicvr uiimiuh — * 1 . ^ 

mrnt under s 35 though on proper proof it nn\ ho evidence either' um* 
Hamzat utt \ ilamnatam AI R 1929 Put 32=711 


Is or section 13 Ham s«j up' , 

Maps and Clnttas etc Cluttus made by b ov eminent for its 0 ''A,| W (.y 
ll-c in connection with resumption proceedings iro nothing more dim ^ \ 
prepuvd for tho information of tho collector, and nro not tv } l C i U .i, jjn 
private per-ons for tho purno-o of proving tint tho 1 mil* dc crifKsi .. ni d»t 
or nro not of i pirticulur cimncter or tenure, Ihev uro adinm i] w r» r 
under s 81 nor under section 13 wliero it is not known whelm r 
;uUd on for tile purpose of the re umption proceedings or if ,n (_ iilfinX 3 


puou jnueit V#. •• — !| pn x x 

was pi it cl upon them bv Government for tho purj»o o of re / .1 » t 
‘ a 93 Ind Ca- 85= A H » 0 - ^f » 


iig' l jtctulra \ath v Iuullut Oobinda vu ..... ^ 

Under -eelion 13 /.tunnel irS pipers prtpired in tho coiir-o of o« ‘” n fg g. 
dut mmigeiinut of tho / uiund in are iiIiiiM-uldc in i di»piUo~ l vw ^ 

I ind t> which -iie.il papers pertain ^ulu Ifouladar v Uq> lOI i»‘i* . •}„ 

\ I It 1927 C. il r >7G CluU.es prepuvd In Government ire w ^ 
euliuu though the ir v iluo all ehpend on the circmu htntt*» ‘ i 
Sinif (tmulra \ Strait Ixila 10»Ind C is (il t/ntta* pr*I* ’f 1 ’* 1 ” , ( giiL 
in iht »li eiue of the tenmts iro mliui ihle in evnh nee in real i < 
eviehutiirv v ihle wdlehiKiid on lh) cireimi emus of e uluw 9 . jh 

Mi //i/» ss Ind Ci 51*1= \ I It 1925 til ItOt * « ^ 1 e 
pm m i»ut> I n/ Ik f >a tin m titutnm of u »-uil for elitLiriti >n f '* . « 

idmi ibli in evileiieu under -eetton 1 t of the 1 vide net. Vrl Uld , ‘•a-’ 

thit it » ts a imjie leliem b> which i n a ht was rtw^ui -el or u-^f 
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Bhusan v Naitab of Murshidabad, 49 Ind Cis 951 Ckitlas prepared by S* 1 
Government for the puipobo of resuming surplus land's acquired for the purpose 
of a ro id way m the possession, of peiaons without title are admissible in evt 
deuce as part and is expLuntory of the resumption proceedings which were 
legularly taken William Giaham v Phamndra Nath J htra, 19 C IV N 1038 
= 31 Ind C is 41 In a suit by the plain till to recover possession of certain 
1 uida on the allegation th it the a une were included in a sub lease gr rnted to them 
by the lessees of E, the defence being that the lands in suit were confined within 
the lease granted by C to the defend ints prior to the lease of the plaintiff’s lessor*, 
the proceedings of a lent suit by Cagun*t the pluntifP* lessors 
including the judgment and decree and the Amin’s maps, report and field book 
filed in tli it salt were admissible in evidence dthough the defendants wen not 
paities to that suit J ladan Chandta Pal v hiriinim Bisnas, 34 Ind Ci* 103 
Puvate chittas howerer old me not admissible in evidence under section 13 of 
the Evidence Act Nafar Joaulai \ Pratwia Sundan, 41 Ind Gas 720 
An ontiy in a thak map and its explanatory field book are evidence under 
section 13 of the Evidence Act, both against proprietors as wclla» against tenants 
because they could not have been compiled at all unless the possession of the 
person holding the plots shown m them had been arrested Daulat lint v 
Khullal 23 Rid Gas G45 Jojcmha \ Sccictan/ of Stale, 30 G 201 = 7 0 W 
N 193 P C , Nobendta Kishot e v Nazi Lutfnl Iluq 2 Ind Gas 513 Lpendta v 
Chairman Calcutta Cot poration, 1G C W N 11G, Junmejoit v Duatla 5 G 
287=4 0 LR 374 

Possession — ancient instrument As the possession and enjoyment of dis 
puted property arc always indirect evidence of right by reason of the obvious 
and natural presumption, when the right in other respects doubtful, that such 
possession nn ^ en J°> ment so acquiesced in had a lawful origin , so, acts of open 
delivery of possession or written instruments by which tilt possession and 
—erjoynieiit correspond are also presumptive evidence of right, for theso are 
in fact, no mere recitals of a fact but arc of themselves acts of dominion and 
ownership Hence, when such instruments are so ancient that their connection 
with acts of enjojment and dominion cannot be proved b) testimonj of 
living witnesses they are nevertheless ulimssible as the best and most proxiinato 
evidence to explain tho origin and nature of such possession and enjoj ment, 
where they can by other evidence be sufficiently connected with those ficts 
Slat! ies hiulcnrc, Vol I p G7 lhe existence of a document of ownership of 
land (a eleed lovsc or lieense) maj bo evidence that the maker of the document had 
po session of the land at the time of mnl mg it fins doctrine, now well settled in 
English .liw, la applicible in proof of title bj adverse poa**cs c lon hi prior genera 
tious, wlieie no evidence his survived except the documents themselves which 
embodied acts of clliin of ownership Clarkson v Woodhouse 5 T II 112, 
iwycjsv Allen, 1 Cunp 309, Doc v Askew, 10 Ei^t 520, Coombs v Coclhrr, 

M A M 398 In J falcumson v ODca, 10 H L. C 393,014 If ills 1 a ud 
Ancient document* purporting on the face of them to show exercise 

ot ownership such as a ltcsa or a license, may be given m evidence without 
pioot of possi saion or pnv ment of rent under them, as being m them elic» acts 
° l ?') ncr ^ u l ) ami proof of possession, tins rule is sometimes luted witli the 
uuiiificUion, provided tint poaac«sian is proved to have followed «iiiul ir 
uoeumenta or tint there is somo proof of actual enjoyment m icconl into w ith 
mo title to which thi documents relate Wigmorc 5 157 Si mil irlj in Brtslou 
_G41, Gj3 GG8 Cairns L C sml Old le is t * 
nave ilwijsbeux conaidereil to be ulmia iblc na being evidence of fieta of 
owner hip [Tho circumstances of giving ind taking them] are reil trui actions 
between min and rain not intelligible except on the footm e of title, or at le i t 
an honcat belief in title ’ In the same case Lord Blaclbum said “In is much 
, * s “ter long tunc all the witne* ts who could prove -uch po-s,- ion are dt id 

• u '° Permits mcient document either with or without eudentc of indent 
f lj incut of rent, to lie given its evidence from winch the jurj ma> properly 
1 ‘jpy nn * lie r< nee tint there w is auoh no -e— aon For in the ordm irj course 

* * ,II,R3 mu [ not nuke letses unle-'S tncj ict on them, mil Ics-cts do not 
^ l J rent unless they i ro m poa^ea ion, so tint lhe anuent p i> ment of rent 
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th ? ' , ?? eIlt in *H nture ” In Doe v EWata, 11 Ah 1023, m% 
^ ", s , Ancient documents, it is s nd ire allowed to support ancient 
?>. *\ Ion -’ n ou ^ 1 1 ^ ie ‘ ,e documents are not proved to be part of my res gednr 
JLhey are admitted in such cises as forming part of oyerv It gal Iran-ierof 
to tie and possession by act of partus C ire ia first taken to ascertain tliur 

f n T, eneSs > an d «>w is shown prana facie by proof that the documents conn 
trom the proper ( ustody or otherwise accounting for it ” 

Hence it seems * says Mi Star I ie ‘th it to support anv presumption 
inference from such an instrument first, its antiquity is e* entnl secondly 
ia it should hi\e been found in the pi ice or repository m wlncJtroHfl* 
•uia genuine deed or writing of lli.it Cnil would hive bten dinosikd, llmll; 
mat it should be free from all suspicion which may rebut the pit umpt »> 
raised m its favour fourthly in order to give it any weight, it ‘•liould be 
supported by proof of possession or enjoyment, corresponding and ton i bni 
" , Upon such i connection the force, it not tin adnus lbditj, of aich 
evidence essentially depends Dcclm itions ire, as has been seen evident ^ 
explanatory of the act which they iccompanj , and where long continued tnpy 
liient, and user of a right has b< en piovi d extending as fir back as the c/urifion 
or human life will permit, a eked or writing which is consistent with suchu i s<- 
and enjoyment and explanatory of it, may under the same principle, he f wv 
admitted as itfordmg a presumption that it w is a genuine instrument which 
has been used and icted on And where proof of the actual execution and n* 
or such instruments would have been evidence, then when such proof i» aofr 
luteiy excluded by I ipse of tune, the production of the defd coupled with ut® 
ciivumsfances as give it credit, appears to be the next best evidence which the cue 
admits of and when accompanied with proof of actual enjoyment, ‘ 1 ^ n ,« 
strong presumption as to the existence of the right according to that tied 
StaihosEv pp 67, 68 

, , r , ILLUSTRATIVE cases — 

Admissible InadmnuMe 

In a dispute i tilting to the boundary ? Statements made m coiivcjanw d 
E a holding between the plaintiff and moit_acc that monertv is luoiW W 


, i ri 1 — . tv tuc nummary 

of a holding betwetn the plaintiff and 
the Mumcip a! Corporation of Gilcutti, 
a map prepued m 1872 under the 
tlirection of the Govenment, acting not 
jit Us sovereign c ipacity but as the 
landlord of this and neighbouring 
holding* w is admissible in evidenu 
under faction 13 of the Evidence Act 
upciuha A ath Gfiosh v Chairman of 
Calcutta Co> potation, 1G G W N 110 

A A ohala which ri cites that ahold 
mg was a dwelling bouse is admissible 
m evidence under section 11 of the 
Evidence Act, although it is not inter 
jxirtcs Man mol tan v llajcsitar, 33 
C 333-32 G W N 184=107 Ind 
Gu. SI -A I R 1028 G il 313 

J he { u t that in another conte-ted 
suit a party has failed to prove the 
rcl itionsluj) of his line w ith th^ t «y 
ccised is evidence i*, ail C xis 

Unee of the ri„ht of tint line as heirs 
of the deci iscd and i 3 relcv nit under 
sa-ction 11 of the Evidence Act. Wc 
lari/ of State \ Subrdua Karantha 1831 

W > " ll ‘ 5 ”('3>‘') M 

A hvbala mluiillmg tin. ri s Iit of tlu, 
l.hmlill lo in mount „ 
mill ii, tuiii ndnii. iLI«. undirfe lJof 


inoito-igc tint piopcrty is Juiutoi W 
certain boundaries are not w»n j 
igauiPt person not party to t» c *' 
either under se< tion 11 or under 
13 of the Evidence Act 
Kiinja behari, 12 Ind Ci q I*** 

G L J 1G7 = 10 G W N hi ...j 
A will vvlneli h is not been 
toprobite, cmnot, in the 
proof bv oni of the attesting w,tl .j 
that the documents had been 
in accord nice with the Stitnh ^ 
mis ible in evidence under U' L I , j 
sions of v, 13 el ( i) and 3- « y. f 
tfie Eva fence Act Mohesuar i 

Sundai Xarain DC h • 1 j 

Ind G is 312 . ytea I 

In a smt for pos-es ion ot . . jr r 
lands as pi uiitdrS tutfar 1 

"LVciTof tluTplaVnua * l \ \ t I 
purflia er in titlo w vs t - 

mg the recital of the ' d i 
title Held Hut the n<JW‘ „i 
brohmatlur title in the wm 
idnus ildt under 9 32 (U u h i 1 
deuce Act re id with rtV V 01 ! i« 1 
Satmdra Kumar v hr* dm 
16 Ind C »- 882 , , nCe U 

Settjon 13 of the I *, J ‘ * 

is of no uv ul where the tran 
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Admissible Inadmissible 

the Evidence Act Omsk Chaiuha\ were in repectof Innds oilier thin 
Kun/a Dehart/, 2b Ind Cis 7S1 tho disputed lind, ns there was not any 

Where tho defend tuts are tile pur- transit tiou or p irticulnr inst ujco by or 
clnser of i tenure and tho pluntiff m w Inch the right m dispute w is claimed, 
claims m under t nure w itlun the recognised asserted or denied Abdul 
defendant’s tenure, i petition for Ink \ Kunj Dehary Lai, U C L R 
execution of a rent decree in which no 4G7 

mention i s made of the under temro Certified copies of judgments and 
is admissible in evidence under -ection dccn.es winch i p irty seeks to m ike use 
13 Jogesh Chu ider \ Rohmi Kumar of not us constituting matters in 
Hoy 21 C L J 6"> dispute res judicata but as con t uning 

Where in a suit for pirlilion between summaries of statements undo by 
tho various male inemb rs of a certain pirties concerned in the manage nent 
family , the widow of a dcceisd co of the plaint properties and as evidenco 
p ivccuers puts m a written stitcmuit of conduct, iro inadmissible in evi 
to the effect tint i pirticular plot of dence. Subiamanyan v Puram 
Lind belonged to her husband «uch suaram, 11 M 1IG When the ques 
statement is clearly admissible evidence tion 13 whether the tenant held lands 
under 8 13 Ilangasnam i v l r (n- uiilcr naldi or bhaolt system of rent 
dylUnga Mudahar, 33 Ind Cis 440 unitin' court bised its decision on i 

In a suit to establish tho existence statement contained t hebanama exccU 
of n family custom, a deed coutuuing ted by tho deceised grandfather of the 
i recitial of the custom ns alleged m ten uit, held th it tho hebanama was not 
the plutntand a covenant to do nothing idmissible in evidence under s 32 (7) 
contrary to it, was teudred m evidence read with s 13 (a) of tho Evidence 
by tho plaintitls Tlie deed had been Act Dansi Singh v JJn 4 mu All, 
_ executed before suit by the pro ent 11 C W N 703 

plimtittsnnd by another plaintiff >vho Recitals of the claims contained in 
died after the institution of tho suit, possessory orders pissed under section 
Held th it the deed w i3 admissible in 145 of the Crnmn il Pro Code, whether 
evidenco on tho pluntiffs behalf tnto partes or not are not admissible 
though they could themselves be called in evidence to piove title under seetton 
as witness Ilurronalh v Nittanund, 13 of the Evidence Act Dam Suiuler 
10 B L R 2G3 v Hanbala, 37 Ind Cis 911 

14 Facts showing the existence of any state of mind, such 
Facts showing exis as intention, knowledge, good faith, negligence, 
tence of state of mind, rashness, ill-will oi good-will towaids any 
' fLling b0dj ’ 0r b0llll! putiuilai pei^on, 01 showing tlie existence 
l of any state of body oi bodily feeling, aie 

i lelevant, when the existence of any such stite of mind oi body oi 
bodily feeling is in issue oi lelevant 

, « Explanation 1 — A fact lelevant as showing the existence 

* °f a- relevant state of mind must show that the state of mind. exists, 


not generally, but m lefeience to the paiticulu mattei in question 
* Explanation 2 — But wlieie, upon the trial of apeisOn 
ft'tjfience' thd-piev ious commission by the accused of an 
offence is relevant within the meaning of this section, the previous 
conviction of such peison shall also be a lelevant factf 

Illustiations r 

fa) A is accused of rec ivmg stolen goods knowing them to be stolen It is 
proved that he was in po s ssioa of i pirticular stolen article 


*1 * These Explanations wero -ubstituted foi the original Explanations to « 14, 

/ by the Indian Ev idence Act (1872) Amendment Act, 1891 (3 of 1891) s 1 (1) 

I T See the Code of Criminal Procedure, 1898 (Act 5 of 1898), s 311 
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The fact tint, it the same time, lie was in possession of many other stolen 
articles is relevant, as tending to show tint he knew each and all of the article 
of which he was m possession to he ‘-tolen 

*(b) A is accused of fraudulently delivering to another person a counterfeit 
com which, at the time when he delivered it, he knew to bo counterfeit 

The fact that, at the time, of Us delivery, A was possessed of a number of 
other pieces of counterfeit com is relevant 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit com knowing it to be counterfeit is relevant 

(c) A sues B for damage done by n dog of B’s which B knew to be feroe ou» 
The facts that the dog had previously bitten X, Y and Z, and^that they fcw 

made complaints to B, are relevant 

(d) The question is whether A, the acceptor of a bill of exchange, knew that 
the name of the payee was fictitious 

The fact that A had accepted other bills drawn in the same manner before 
they could have been transmitted to him by the piyeo if the payee had been a 
real person, is relevant as showing that A knew that the payee was a fictitious 


(e) A is accused of defaming B by publishing an imputation intended to 
harm the reputation of B . 

The fact of previous publications by A respecting B, showing illvrui ion 
the part of A towards B isrclevuit, ns proving A’s intention to harm Bs rep 
tation by the particular public ltion m question . t 

The facts that there was no previous quarrel between A and B, and » 

A repeated the matter complained of as he heard it, are relevant, as snoww 
that A did not intend to harm the reputation of B » „ nt 

(/) A is sued by B for fraudulently representing to B that C was soil > 
whereby B, being induced to trust C, who was insolvent suffered lo&s 

Tbe fact that, at the tune when A represented C to be-s«lvei ~ ^ 
supposed to be solvent, by his neighbours and by persons dealing with « ,a > 
relevant, ns showing that A made the representation m good faith , ir) ., c [, 

(g) A is sued by B for the price of work done by B, upon a house or « 

A is owner, by the order of C, a contractor 

A’s defence is that B’s contract was with G t l, fl t 

The fact that A paid C for the work m question is relevant, as proving 

A did, m good faith, make over to C the management of the work uwie 

so that C was in a position to contract with B on C’s own account, and n 
agent for A. i j, be 

(h) A is accused of the dishonest misappropriation of property w«, ^ 

had found, and the question is whtther, when he appropriated it, he ben 
good faith that the real owner could not be found , ven m 

The fact that public notice of the loss of the property had been g 
the place whei e A was is relevant, as showing that A did not in S° 
believe that the real owner of the property could not be found lV eo 

The fact that A knew, or had reason to believe that the notice w fe c j 

fraudulently by C, who h id heard of the lo&s of the property and Wi&no 0 f the 

up a fd&e claim to it is relevant, as showing that the fact that A tne 
notice did not disprove A’s good f nth , ,, , T „ or j c r # 

( i ) A is charged with shooting at B with intent to kill nun in , 

show A’s mtent the fact of A’s> having previously shot at B nnv be P'J’L iejjpn~ 

(j) A is charged with sending threatening ^letters, t rB —4 nrcatj’iq^o-* ih« 
previously sent by A to B may be proved, a3~sliowmg the intention 

letter ^ q Ucs tioix is, whether A has been B uilt> of cruelty towards R 

" Expressions of their feelings towards each other shortly before or 
alleged cruelty are relevant facts 

(1) The question is whether A a death was caused by poison 

* This Illustration was substituted for the original Illustialion (&)&* 
by Act 3 of 1891, a 1 (2) 
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Statements made by A during his illness as to his symptoms are relevant 

facts 

(»j) The question i«, what was the state of A’s health at the time anj 
assurance on his lifo was effected 

Statements made by A as to the state of his health at or near the time in 
question are relevant f lets 

(») A sues B for negligence m providing him with a carriage for hire not 
reasonably fit for use r whereby A was injured 

The fact th it Bs attention was drawn on other occasions to the defect of 
that particular carriage is relevant , 

The fact that B was habitually negligent about the carriages which he let to 
hire is irrelevant 

(o) A is tried for the murder of B by intentionally shooting him dead 

The fact that A on other occasions shot at B is relevant as showing his 
intention to shoot B 

The fact that Aw is in the hibit of shooting at people with intent to 
murder them is irrelevant 

(v) A is tried for a crime 

The fact thrt he said something indicating an intention to commit that 
particular crime is relevant. 

The fact that he said something indicating a general disposition to commit 
crimes of that class is irrelev ant 

Scope of the section “Section 14 seems to me to apply to that class of cases 
which is discussed in Taj lor on Evidence, 6th Ed ss 318— 322 , — that is to say, 
cases where a particular ict is more or less criminal or culpable according to the 
Mate of mind or feeling of the person who does it , as for instance of slander 
or false imprisonment, or malicious prosecution where malice is one of the main 
ingredients in the wrong which is charged, evidence is admissible to show that 
the defendant wis actuated by 6pite or enmity against the plaintiff, or again, 
on a ch irge of uttering counterfeit coin, evidence is admissible to show that the 
prisoner knew the coin to be counterfeit because he had other similar com in 
his possession, or had passed such coin before or after the particular 
occasion which formed the subject-matter of the charge The illustrations to 
section 14, as well as the authorities cited m Taylor, show with sufficient clearness 
the sort of cases in whtch this evidence is receivable But I think we must be 
very careful not to extend the operation of the section to other cases, where the 
question of guilt or innocence depends upon actual fact«, and not upon the state 
of a man s mind or feeling 4Ve have nonghtto prove that a man committed theft 
or any other crime on one occasion, by showing that he committed similar crimes 
on other occasions ” Pa Garth G J in R. v If J Vtjapooi \) Moodaliar, 6 C 645 
at p 659 So this section is of assistance, wherethe existence of a state of mind such 
as an intention knowledge, good faith, negligence, rashness, ill will or good will 
towards a person or the existence of a state of body or bodily feeling was not and 
could not be m issue in the circumstance of the case Emperor v Pachu Da ? 24 
OWN 501=47 C 67 L (F B ) In Baharuddm llandal v Emperor , 18 C L J 578, 
it was ruled that proof cannot be offered of an independent offence to show that 
by reason of such independent offence the accused is more likely to have coin- 
mtted the one for which he is on trial, m other words, evidence of such collateral 
offenco cannot be received as substantive evidence of the offen o on trial, though 
under section 14 evidence may be given of intention and like matters where the 
y-frctM/n. of. su ch jjpentior or like matters is relevant The distinction between 
cases where intention is and cases where intention is not relevant is illustrated bv 
the decisions in Emperor v Dcbendia Prosad 86 C 573=13 C 4V N 923 and 
E nperor v ibdul Wahid , which lie on the opposite side of the dividing line 
Reference may also be made to the decision of West 7mAv Parbhudas 11 B 
H. C R 90, where he emphasised the admissibility of evidence of one crime {not 
reduced to legal certatntv by a conviction) to prove the existence of another un 
connected event though cognate crime. See also R v iWr 1 fahamed 8B 223, 
-25, 72. v Fakirappa, 15 B 502 

Facts similar to, but no part of the same transaction as the main fact, are 
not, m general admissible to prove either the occurrence of the main fact or the 
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identity of its author Hut evidence of similar facts although in general in 
admissible to prove the mam fact or the connection of the parties therewith, t3 
receivable, after evidence aliunde on the points has been given, to show the state 
of mind of the parties with regard to such fact, jn other words, evidence of «mn 
lar facts may be received to prove a party s knowledge of the nature of the main 
fact or transaction or his intent thereto In general, whenever it is necessary 
to rebut, even by anticipation, the defence of accident, mistake, or other innocent 
condition of mind evidence that the defendant has been concerned m a systematic 
course of conduct of the same specific kind as that m question miy be given T|>_ 
^gdmit evidence under t his hea d, ho wever the other acts tendered must be oktM 
same specific kiniTa HlUt 11 1 que a tio irand~riot~of~Tj|tt^r eii t cta n ^ cl^ahinbe 
acts- teirdeirtHnustTiKo'Imve' bee rrproxiniattfiir'p'olnrof tune to' that fif question. 
It is plain that the principles thus formulated are of no assistance to the prose- 
cution Amnta\ King Entpei o) 19 C W N 676 (693) , see ako Mankum v 
Queen Empress, 27 C 139 Gindhanv Empctor, 11 Or L J 430, Emperor r 
Debendia Prosad, 36 C 573 In the last mentioned casj it may be noted that 
the Court properlj declined to follow R v Holt 8 Cox 41 which is no longer 
an authority R v Smith 20 Cox 804 The leading case on the subject 0 
Makm v AH Gen fot N S W, (1894) A C 57 = 63 L J P C 41 ,^hereJJ 
prisoners Mere charged with the murder of a child, \\honi_the> hick ceccji 6-d 
the mother on representation of then desire to idopt“it, uni whose bodi.' 
subsequently found bmied m their „ uden is" Held" tint evidence 

sev eral"othei chillreirhid been received by- the prisoners on* Pimilar repre'en 
tions, and that other bodies ofTnfants lnd been found buried in gudens of 
occupied by the prisoners were relcv mt to the issue In delivering his 
Lord Herschell said The mere f ict th it the evidence adduced tends to snow 
commission of other < rimes does not render it in idim>-ible if it be retcian 
an issue before the jury and it may be so relev int if it bears upon theque fD |- 
whether the acts alleged to constitute the crime ch uged m the 
were designed or accidental oi to rebut a defence which would otherwise Do K 
to the accused ” In this connection it is ako to be noted that section 15 is an 
cation of the general rule laid down In this section R \ Dcbcndra 
573 This important section h id better be considered by remarks upon hw 
lllustritions seriatim It consi-ts of a collection of the cases in which 
rule of evidence are somewhat relaxed by the admission of the tollateraic^ ^ 
tances where it is necessary to show a p irticul ir st ite of mind A\ here * of 
i8on his- trial for a specific crimt, such as uttering afoigednote wc ^ 
rccci\ m to an article of stolen property, the issue is whether lie is 
specific let To admit therefore as eudence against him other m c j, the 
similar nature, clearly is to mtioduce_collattrak matter This cninot Do j # 
object of inducing the jury to infer, that because the accused InS ®®, n | g u t 
crime of a similar description on other occasions, he is guilty of the P«~ . * ^ 

to anticipite the defence th»t he hid no intention or motive to com ^ 

The first four illustrations (a) (b) (c) (d) are on the point of k»o r., c f 

fifth (e) as ako (i) and (j), of intention, the sixth (f), as o S jbo 

good until , (k) of feeling (1) (m) of state of body , (n) of ncgligen j 3 i 

of knowledge, and (n) (o) and (p) illustrate the explanation j w n? 

Wien a person js charged with or alleged to have done, £ or V c , a< Li., jr d.rt 
guilty knowledge or intention, or other state of mind, after proof ot tno p j or df 
evidence i3 idmisaible of his similar acta on other occasion", but t (jefrufr 
to show that such guilty knowledge or intuition or -sta tT77 
18 L J M C 21a =* Cock Cat, 90 See al&o R. \ Modes , (lSuoM *is* 
where it was held that such evidence was odmis iblo even when i » ^ 

subsequent to the inn- iction, in question if they show a connecter urf .„ 
scheme or system of operation ‘The matter may lie roughly etatoel u* u V, # 
connected conduct on otlier occasions is never udini«sible to_ prove 
rtas but is ndmi> thlo to provo the men* rra or other state of imnu 
applies both to civil and <«minai cases. A\ ith regard to crim» na |. u* 
in the ca*c of 1L v bond (I1>3G) 2 K B. 3S9 , BrauJ summons*** . ^ % 
follows *—A-carefuH examination of the case* where evidence of * 

admitted shows that they may bo grouped under the three beads w 
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the pro ecu turn seeks to prove a system or couise of conduct , (2) where the 
prosecution seeks to rebut n suggt tion on the port of the prisoner of accident 
““or nil tnko , (3) where the prosecution sicks to prove knowledge by the pn oner 
of same fact.” OoeJtc Et 100 With regard to civil cases, Hales v Kerr, 
(1903) 2 K B 001, is instructs c Tiie plaintilf sued u b irbcr m whose “hop 
he alleged he had contracted b irbcr s itch, owing to the defend tuts negligence 
m using dirt} nuitcntls Eudenco avis allowed to be given by two other 
customers who hud contracted such u complaint at the aunt ‘■hop in outer 
to ‘■how that tho defend Hit's mode of carrying on the business w is dangerous 
- This section is wholly inapplicable in a case while the state of in; mu or 
feeling of an> of the pirttes is admittedly not a fict m is.ue or a relevant 
fact anil tho guilt or innocence depends on proof of ictuil f ict° I n ten ara\ 
Emperor, A. L U, 1923 Lih 332, see also Golul s Emperor SGfndCas 
070*20 C W N 483 - 26 Cr L J 906 -A L R 192o Cil 674 when 

the intention of tho accused is a relev mt fact, evidence of sunil ir tr in ‘■action 
both prior and subsequent to tho alleged offence is admissible is evidence o 
intention Pane M Vax, \ Empnor 83 Ihd Lis 889 = -G Cr L J 18a , 

An accusal cmnot be convicted of an offence with which he is ci g 
simply bcciuso he Ins been guilt} of another oflence Therefore whin 
evidence is offered to prov o his commis ion of the offence on trial evidence 
his pnrticm ition either in act or ilc-ign in commission or perjM*trxtion, in 
independent crime cmnot be received is subot uitive evidence ot the oi 
on trial. Evidence however may be 0 i un to prove the elements menti 
m section 14 of tho Evulenco Act, (intention and liko math is) Ba/iatuddi 
Emperor , 18 C L J 178-27 Iml C« 187-15 Cr L J 43 WhcreAis 
charged with assaulting B with intent to ravish evidence that on former occ 
A took liberties with B was not admissible Ibid This section S’®” ,* 

deals with evidence of states of nund or body and section lo P^oyia s 
lor the special modes of proving a thing to have been intentional b} snov g 
that it formed one of a scries of similar occurrences Cun Li i-o 

Principle Where tho question is as to knowledge, intent, motive or any bo il} 
or mental state ev idence of other acts done, showing the existence of such knowit ge. 
intent, motive, or bodily or mtntU sUite ire admissible, even though it involves u e 
proof of other crimes Ev idence idmilted under this principle, in its ettcc^ muse 
bo cir^fully confined within the limits for which it is admitted ^ be commit 

of one crime his no bearing as tending to prove the commission of n ” ot 

the commission of a series of crimes bf the °une nature may have a be g 

showing i „mlt} knowledge Mclchei/'s El §115 In Keg v Francis (187) 
L R 2 Crown Cis 128, upon indictment of X for obtaining money by 
! pretences, by representing a ring to he a diamond ring evidence was om , 
order to prove guilty knowledge on X s part that he had shortly before, o 
f other false articles to other pawn broker 0 In ulmitting the eviden 
, Coleudge C J said ‘It tends to show that he w is pursuing a course oi 

t similar acts, and thereby it raises a presumption tliat he was not acting urn 

mistake It is not conclusive, for a man may be many times under 
• mistake, or may be many times dupe of another, but it is less likely he , 

f 5,0 oftener than once and every circumstance which shows bo was not 

mistake on any one of these occasions strengthen the pie^umption that ;n , 

,j on the last and this is amply borne out by authorities Where the : crll P® c _ ^ i 
, receiv ing stolen goods, the possession of counterfeit money or the like, the g 

one of theraaten-.l&cl^m^u^and the^ ^ 

t 

f, 


icused per son h gnotnes One of the material facts m issue ana wut 
similar rihttrfFSroad in is si hie Thus m Com v Russel IoG J heoause 

E 763, Baler J slid, “The admission of such evidence is MWT. 
guilty knowledge is a fact not susceptible of proof by direct ev „ e iml W[ v 
rarely be shown by explicit ailmis ions, but only b5 acts and Conduct 
m Reg r Fionas, 43 L J M C 97, Lord Cohndqe C J -aid ■ seen is clear 
upon principle that when the fact tliat the prisoner has done the thing chargeu 

lsjproved and the onlv remaining question is whether at the time , i nce 

had guilty knowledge of the quality of his act, or acted under a 

of the class received must he admissihle ” See also /? v Bleesdale - C A 7ba , 

R v Mogg, 4C &P 364, R v Lloyd 7 C 4- P 318 R v Bholu, 23 A 1-4 
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States of mind, or bodily feeling, how proved. Ficts are either phi *-ical 
or psychological Physical facts can do perceived bv sen ses where as the facts 
winch are psj chological c in only bo subject matter of"consciousne«s Tlfoe 
psychologic il facts tiro also cillctl intern tl f vets' These" are thought and 
feelings, love, hitred, anger, intention, will, wish, kuowledge,„opiiuon,~arejul 
puceived b> the person who feels them When it is affirmed that a man w 
mgry that he intends to sell nn estate, tbit he knows the meaning of word, 
that he struck a blow voluntvrily and not by accident, each promotion 
rehtetoa matter cap vble of being as directly perceived is a noise oraflahot 
light The only difference between the two chases of proposition is this^YYfifn 
it is affirmed that a man has a given intention the matter affirmed is one vinca 
he, and he only can perceive, when it is affirmed that a man is” sitting or 
fetvndmg them itter is one which may bo perceived not only by the man 
himself but by any other person able to see, and favour ibly situated for tn 
purpose (Step Intoo 20) Simihrly that a man holds certain opinion, hw 
•ceitain intention acts in good futh, or fraudulently, or uses a particular word in 
particulai sense or is or was at a specified time conscious of a particular sensation » 
a fact ( Vide illustration (a) to the definition of Foot in s 3) ‘The state of a mans 
mind is as much a fact asastitoof his digestion It is true that it is w 
difficult to prove what the state of i man's mind at a particular time is 
lj it can be ascertained it is as much a fact is any thing else Pei 
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L J m EiUngton v Fitzmaurice, 29 Ch D App 483 ^ These^f lets canno ^ 


perceived bj "senses But nevertheless it can be testified by the part) l*...- 
or can be proved by piesmnpttve evidence It is the law in Albania in 
United States that a person whether a p irty or not may not testify m , ut 
intent however material it may he because he may falsely describe it wi ■ 
possibility of exposure of other witnesses Mauch F A-eo v Feibelinan, \ . 
33 So 759 This notion has been everywhere else repudiated, bu 
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repudiation is often put on the ground that such a rule existed when P^,, 


are disqualified because a party could not testify to his intent nor to a «y ^ 
else and that therefore the rule has ceased to exist only by virtue 
removal of that disqualification Now before the removal, any^ person ^ 


removal oi mac uiHqirmnciiion now ueiure me reuiuvu, it was 

me a competent witness, might testify to his own intent wae a n ^ r pr0 hibi 


tion to such testimony (Vide Ansuer of the Judges concerning Foxes * 

Act, 22 How St Tr 296 300, R v King, 1 Q B 214 Qnenleef* 
328 (c) , Wigmore § 581) The propriety of it is therefore by n0 ' eVir y 
due to its removal of parties disqualification , and it is unn 
to seek for any such justification for its use When, therefore 

a question as to the intent* of an alleged criminal act, or Wi „ n 
of a transfer by an insolvent or the good faith of a purcln er ^ one 
insolvent, or the reliance of a person on fal=e representations or the inten c3 


having a residence or making a gift, or to any other state of mind, the “P®* ' w 

to whom it is predicated may testify to it Greenl Ev § 328 (c) Jtre, 


be noted that thi« sort of testimony, or anv other whatever, **> th® . j the 
person’s intent or motive, is of course receivable only on the assumption e i„w 
intent or motive is a fact permissible to be proved under the cu , u “ eVJ <Jp»co 
involved in the case This assumption conditionsthe admissibility ot i few 
and of this sort in particular Hence if for any reason oi 6UDs , , «urf> 
the person’s intent or motive is not provable at all it is not proya , 
testimony Wigmore § 581 But when a person i^tifieWHS^Y£nj^ r .-+ 
it deserves very little credit Plop Ei ol 11 hart s 508 , ^te 

So far ns presumptive or circumstancial evidence is concerned may be 

mind of being aware or conscious having knowledge or beliet 
evidenced either (1) by outward circum«t mces which would naturally n n . 
about such knowledge belief, etc, or (2) by conduct of persons indicating 
tence of knowledge, belief etc Greenl Ev § 14 p So far states of Tb) 

by conduct of persons they fall within the purview of section o^/ wnit H 
section i3 concerned with states of mind as evidenced hy outward circui ^ 
Two other questions arise in this connection, namely (1) whetner 
may testify to another s person’s intent or state of mind in general , tu 
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the principle of the adequacy of the sources of knowledge , (2) whether a 
persons testimony to another s intent or mom mg or state of mind m gentril 
excluded by ruison of the Opinion Hole Ihc ar 0 umuit m f ivoui of rejection 
of 1 -uch evidence on the fir t ground is b loul on the f ict that because one person 
cannot directly see or hear or feci the state of another person a -tale of mind, 
hence Ins testimony ia b i*cd on conjecturil and therefore on in idequ xto d ita “This 
argument' sxys Prof lViginorc is finical enough, md it proves too much, 
for if vilid it would forbid tho jury to find a verdict upon the supposed 
state of i persons mind If they arc required ami allowed to find such 
"a fiet, it is not too much to hear such testimony from a witness who has 
ob-trvtl the person exhibiting m his conduct the operation of hi*- mind’ 
Wigmore § bbl , seo also Innicr of the Judges to the House of Louis, 
concerning Fox s Libel AH, 31 Geo III, C 60 , 22 How St Tr 300 
The law on tho subject is thus clearly -tatul by ft Ig Imam G J in Delaney v 
v Little, 4S R. 303, w hero he Mid ‘It has been argued th it tho intention 
of Charles J [cCornuck, being confined to Ins own bre i->t, w is not a fact to which 
the witness could sw e ir Tips is a very subtle argument, but I cannot say 
that I feel tho force of it A m m a intentions may be manifested by his words 
or his actions, and, when known, may be sworn to with is much cert unty as 
any other f ict. When a witness undertakes to swear to a thing of th it kind, the 
jury w ho hear the oath will valuo it at what it is worth ” As regards the second 

E omti e., exclusion of such evidence by virtue of Opinion Rule, it must be 
orno in mind that m ordinary human dealings, the formation and expression 
of estimates us to another’s mental state is constant and necessary lhere is no 
good reason why testimony about it, b istd on personal observation of the other 
person’s conduct, should not bo admissible, so far us tho Opinion Rule is con- 
cerned, for it is cleirly impossible to remember and re date to the jury all the 
minute data of conduct and words which have served to convey the impression 
•^ph'wus the orthodox common law view (vide Frost’s Trial, 22 IIow St Tr 
*84, Horne Toole’s Trial , 25 How St Tr 420, liaison's Dial \ 32 How St. Tr 
67 , Tandy’s Trial 27 How St Tr 1215 , Earl of Thanet’s D lal, 27 How St 
Tr 027) Qicelcaf Ev § 441 H, IVtgmoie § 1063 

So apart from the question whether such evidence is lnulnus&ible by the 
operation of the Opinion Rule, it is settled that where there is a question whether 
a person said or did something, the fact that he s ad or did something of the 
same sort on different occasion may be proved if it shows the existence on the 
occtsion in question of any intention,, knowledge, good faith, malice or other 
state of mind or of any fctlte of body or bodily feeling the existence of which 
is in issue or is or is deemed to be relevant to the i*-»ue but such acts or words 
may not be proved merely m order to show that the person v o ictmg or speaking 
wib likely on the occasion in question to act in a similar manner 6 teph Dig Ev 
Art 11 The Court c in draw its own inference of the existence of the requisite 
stite of mind or bodily feeling wheio the said bodily or mental state is n 
material fact in issue Qr a relevant fact A statement mule by an accused 
person immediaHy after the occurrence of the ofluice is relevant as showing 
his -tite of mind, but wheio that statement is a repetition of what some body 
-elso said to tho iccused the better stiteinent must be proved by direct or ll 
evidence of a person who Jnanl it under section 60 of tho Evidence Act Kakar 
4 v Emperor SI Ind Cas 717 

State of mind— Proved by three speci s of evidential fa. As Three species 
f acta a re a\ ^lahle to prove states of mind 
(1) '*i Cofutuct this is trie*' expression in outwml behaviour of the quahty 
or condition operating to produce those effects These results are the traces by 
' "hich we may infer the moving cause In point of time, conduct is closely 
associated with the intern il condition giving rise to it, nevertheless, the indica- 
tion is strictly not a concomitant, but a retrospectant one, because the argument 
is backw irds from effect (conduct) to cause (internal condition) Vide Deputy 
Legal Remembrancer v Kamana, 22 C 164(174), R v Behai ce, 3 W R Or 23, 

R v Ruttcn 2 W R Gr 63 

(2) External facta (prospectant) pointing forward to the probable coming 
into existence of the quality , for example, the victim’s gold, as pointing for 
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ward to the defendant’s probable desire to rob him, or the reputation of A’s 
insolvency as pointing forwird to B’s probable receipt of knowledge of it In 
using tins evidence, we take our stand beforehand argue that the ew leaf'd fwi 
probably give rise to the emotion, knowledge, or intent be proved The indication 
is thus prospectant, while that of conduct is retrospectant 

(3) There is also a third sort of fact, having eithpra pro pedant or a 
retrospectant indication, and not exactly corresponding to either of the precedin'' 
sorts, namely, prior or subsequent condition, as showing condition at a given 
time Thus, to prove insanity we. may offer (1) conduct as the effect illustrating 
its cause mental aberration, (2) circumstances of unsuccessful busine s tfonvdtic 
troubles, and the like tending to bring on insanity , and (3)Tmetoi-subaequen* 
insanity pointing forwards or backwards to insanity at the time in que two 
So also, to show a husband’s desire or motive to get rid of his wife, we may 
(1) his conduct exhibiting such a desire (2) the existence of a paramour, tending 
to create such a desire and 13) a prior desire, as pointing forward to its continued 
existence at the time in question A similar general question presents itself w 
all evidence of this third sort namely howfnr before or after the time in question 
the survey may extend in considering the fact of prior or subsequent condition 
Wtgmore § 190 _ 

States of mind, knowledge etc — Importance m civil and criminal cases — 
States of mind knowldge, intention, and the like, are among the most import*" 
topics with which judicial enquiries are concerned In criminal cases ^ 
invariably a main consideration , and in civil cases they' are often hignly nwi « 
as for instance, where there is a question of fraud, malicious intention, 
negligence Cun Ed 120 .» 

Intention, meaning of Motive is that, which moves or induces- a PC— 

to act in i certain way Intention must be distinguished from motive . 
mental condition termed ‘intention is manifestation of willpower , 

m action It deternnres the nature of an act Motive is the- reason i ^ 


have an intention, whether it be relevant or not unless his action is acciufcu“- a 
unintentional Donouqh Cir Ev 102 The distin ction betwee n^^ki 
A m an’s motiv e ma y be" go od. “but li ia.jutcntion. 


motue— is-im pprt n 


tion-vvas to steal, ind tlie act tlieretorg^£Xuuuiai*-r , , w 

— a starring child^-was 'goocT If'tfie motiv e he 

difficult to conceive that the lntcntion'can bc'good In a great man) m ^ 
motive and intention are so closely related, motive being P‘ ,ren J icrt ble 


la y beg ooijA 
nathe 

>1 

ited, motive being pam'» «* ; j 
speak But Bt,ll 


motive and intention are so closely related, motive 
intention, that it m liters little of which we speak. Bu. ---- $ 

never to forget that there is a difference, nor in what? that difference 
lUlla Cir Eo 58 . . t e Jd 

When a man is charged with nil offence, he frequently «ays n , 
not intend to commit it, and apparent!) supposes that the answer, “ . 
would bo complete Does ho mean that, m doing the act clnrgt n ^ 
linn, he did not intend to commit i crane, or does ho mean tint 11 ^ 

intend to do the act which the law declares to be a crime? In ttio * 
the plea could generally be a good one In the former ciso it " oU , w tU 
be bad It would onl> mem that he had formed a wrong opin io| nll U 
legil iv^pect of his conduct, or as to the consequences to hnm>dt 
flow from it For instance a man is charged witlu fr tning‘t s 

n gun at him He that he did not intend to kill him if , /*. uOofih* 
the gun went off by accident this is i good defence independent or * ^ ^ 
Penal Code, as it shows that ho never fired the gun If no n,e *** u t j cxrf 
fired at the man to frighten luni and did, not believe the gun « nfCl -* 
so far tin** if i rt iHinable belief, would negihvo the ernmnu mtenu ^ ^ 
sir) under section 299, but would be no answer to i charge u» Utr . J-A 
which involves no intention to injure If he me ms tint ho fin j|ini iB ' r 
mi takin Q him for another person whom he had no right to *»““ 4 ^>1 

defence wh itever as it is merely i description of the offence defined [,i 
If he means that lie hred at him in Ins house at night, btlicvmg a* 
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burglar, this would bo n good defence under s 79, as it shows (hat lie has g 
committed no offence If lie mains tlmt lie fired at him, mt ndtng to wound 
but not intendm,, to hill him, this ignm would be no defence if the nituril 
re ult of hitting tho man would be to hill him (s 299) 1 o say that he 

intended to do n narticul ir act, hut did not intend tint the orduinr) con«e 
qucnce* should follow from it, is men ly U>->\> that he expected tint tho laws 
of nituro would ho suspended in the pirliculir instance for his convenience 
1 laijnc’i Criminal Law ij 9 

Theory of evidencing intent To prove intent, as a generic notion of crinn 
n iHohUon or wilfulnc-s including Lhe various non innocent ment il stitc* leeom 
puiy in 0 ' ddir rent criminal nets there is employ cd an entirely ditferefit pioce^s 
of thought, The irgument hero is pmelj from the point of view of the doctiine 
of dunces, — tho instinctive recognition of that Io„icil process which eliminates 
the element of innocent intent by multiplying mstmecs of the same result 
until it is perceived th \t tlm element cannot explain them ill \Y ithout forma 
latmg any occur ito tc t, and without ittcmpting by numerous instances to 
secure absolute certainty of inference the mind ipnlics this rough and in«tmc 
tive process of reasoning n imely tint an unusii il mil nlmormd element miglit 
peril ips be present m the nw nice, but the oftener sum] ir instances occur with 
stiml ir results, tho less likely is the nlmormd element 111 ely to be the true 
explanation of them Ihu*, if A while hunting with R hears the bullet from 
Bs gun whistling pist Ins he ul, he is willing to iccept B’s h ul aim orBs acci 
dental tripping as a concciv ihli cxplm itiou but if shortly afterwards the Mme 
thing happens again, and if on the third occasion A receives B s bullet in his 
bod> tho nnmednto inference (i e,as a probibihty, perhaps not a ceitainty) 
is tint B shot at A deliberately , because the chances of an inadvertent shooting 
on three succcssiv o similar occasions are extremely small , or (to put it m another 
wav\ luc iuse sjnulvertence or accident is only an abnormal or occimoiiiI 
' explan ition fortluMli clftrgo of a gun at a given object, and therefore tho 
recurrence of a similar result (i e discharge towards tho sune object, A) excludes 
tho fur possibility of such an nbuormd euise, and points out the c nuc as 
probably a more natural and umi il one, i e a deliberate discharge at A In 
shoit, similar results do not usu illy occur through abnormal causes, and tho 
recurrence of a similar result (here in the shape of an unlawful act) tends (mcrea 
singly with eich instance) to nc 0 Uivc accident or inadvertence or self eleftnce 
or good futh or innocent mental state and tends to establish (provisionally, at 
1 least, though not cert unly) tho presence of the normal, i e criminal, intent 
' accompanying such an ict ind the force of each addition d instance will vary 
m each hind of ofiuicc according to the prob ibilily that the act could he 

‘ repeated within a limited tune and under given circumstances with an innocent 

intent Wigmon, § 302 This principle is also iccogmzed by Colaidgc C J 

* in R, v Ficmris, L R 2 OCR 128, wheie ho said ‘It seems cleu upon 
principle thit when tho fvet of the prisoner hav mg done tho thing charged is 

* proved, and tho only rein lining question is whether at the tune lie did it lie Ind 

' x guilty knowlcd„a of the quality of his act or icted under a mistake, evidence 

» of the tlass received must be admis&ible It tends to show th it he was pur-mug 

t a course of sunilir acts and theicby it raises a presumption that ho wis not 

i acting under a mistake It is not conclusive, for a mm liny be many times 

i under i similar mistake, or may bo many times the dupe of another , but it is 

iL. I^s lilely he should be so oftener thin once and every circumstance which 

I* shows'* 1 P— jap-iiudrr t mistake on any one of these occ wons stiengthcns 

Sr the presumption that lie was not on the last.’ 

. It will bo seen th it the peculur feiture of this process of proof is that the 

act itself is assumed to be done, either because (is u-u illy) it is conceded or 
j because tho jury are instructed not to consider the ev i lenco from this point of 
) view until they find the act to hue been done and are proceeding to determine the 

J intent This explains what is a m irked featmc in the rulings of the Courts 

J nimely, a disinclin ition to insist on any feature of common purpose or genu il 

scheme as aneces&iry rcquiument for the other acts evidentially used It is not 
‘ here necc siry to look for a „uienl scheme oi to discovu a united system m 
all tho acts, thi attempt- is merely to discover the intent vccomp mymg the act 
/ 30 
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m question , and the puor doing of other similar acts, whether clearly apart 
of a scheme or not, is useful as reducing the possibility that the act m question 
w is dono with innocent intent wigmorc & 302 


Intention, mens rea, criminal knowledge, etc Guilty knowledge and intui 
tion are usually a sociatcd with ono another in every criminal act tafj 
together constitute the wen a rat which is supposed to underlie every oflence 
The doctrine of mens ica is a veiy ancient one It is sud to have originati 
with Lord Cole who ennunented the maxim aclus non facit reum nisi mens t 
rea (The act itself does not make a man guilt), unless Ins intention \verc_SM 
the intent and the net must both concur to constitute the crime) _ UonGugn 
101 When the ma\im origin ited criminal law pr’ctic ill) dealt with conn™ 
law offences, none of which were defined The liw gave them certain a 1 ' 


I'liv uiiuiias, uum: ui nuiuu nuu uliuiuu aww * »»• => , . 

such as treason, murder, burglar), lareen), or rape and left any person wn 
interested m the matters to find out for himself wh it these terms mean 
do this he had to resort to the expl millions of text w nters and the acci 1 . 


judges There he found that the crime consisted, not merely in doing a particular 
act such as killing a man or carrying away Ins pur-e but mdomfct 


with a particular 1 nowledgc or purpose This superadded mental ^ 
i.i„a u,. .i,„ » fi,„ n.»rimn fhat nn one was acnminu 


generalized by the terms mens ica, and the assertion that no one was a cri 
unless he hid the mens rca, really come to this that nothing amounuxi 


nenidtne mens rca, really come io mis umi uuu«u« . i: Tv L 9a 
which did not include all its necessary mgiedients btepn ur 
per Stephen J in Cunthj v Le Cccq , 13 Q B D 207 , v f fn «ake 

D atp 187 Of course the mentil ‘■tate which had to be estabh hed . 
out a cume varied with the cume itself The maxim that every ^ 

must have a incus rca was generally true, but alwa)S valueless. / ^ 

question was whether in each case the accused had the particular tnens b 

proved him to be a criminal Under the Indian Penal Code such 
wholly out of place Every offence is defined and the definition T 11 ”. K CJ1 be 
What accused must ha\e done but the state of mind with regearcl to tne ac ^ 
was doing it It must have been done, knowingly, voluntarily * , Wlt jj 

dishonestly, or the like And when it is stated that the act must bc< • 
a particular knowledge or intention, the definition goes onto sw §jj 
must have known, or w h it lie must hn\e intended May net ti mini __ ‘ 

8,9 The is thus stated by T \ right J m Sheiiy v De IfuLcn, B or 
1 QB 918 “There is a presumption that mens ica, an evil mt -every 
a knowledge ot the wrongfulnes* of the act is an emential ingreuie 0 f 

offence , but that presumption is liable to be displaced either DV * Jeal 
the Statue electing the offence or by the subject matter with wm 
uid both must be considered . p3 t he 

Intention -Method of proving The crnminl bm merely Lf ground 
criminal state of mind pssential for each respective crime ino lire , , e ],ke, 
intent, then usuallv paitakes of clelibt ratenC"® knowledge, object, rf , as0 nai'k 
its absence is often indicated by the ideas of mistal e good tot , j pnce oi 
belief, and the like ^o far as evidence of it is concerned tne uon or 

emotion, of knowledge, or of design has a bearing only so tar as ainun ii 
knowledge, or design enter by the criminal law as constituen ^ cSCf p. 
intent In other words, thrre is no special evidence of intent i Pj of (lc lg n 
tron to be mentioned) apart from evidence of emotion of hnowie k • w j, a t e vtr , 
If those elements affect cnnunal intent (as they usually «o; 


evidence would c erve to prove those elements woukLb^-receivs i J e i - . ~ j n jju- 
nr nnnninlf. of evidence would be involved U tqinoie s 


or peculiar principle or evidence «««*« uu inte» ,lc ** ' 

t ration (e) A is accused of defaming B by publishing an eep ecun" 

Inrin me reputation ofB The fact of pieviom .publications by A re^ v 
B, showing ill will on the part of xY towards B is idevan^ as pr atl0 iin 
criminal intention to harm Bs reputation by the paiticular ^ 

question Here pievious ill feeling «hows motive of the 

illustration (j) ^o also where the charge is of breaking anu ot 

niton house with intent to steal, obivoiisly intent there Mgmnes _ 0U JJ w > 
“plan/ and wh it ever woulu othciwiso be r«_ceiv ible to mow design Jc^e 8 
Ik here receivable— in particular, the conduct throwing light on 
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of the person’s entrance Tins is fuither illustrated by illustration (i) ho 011 a S 
charge of unttermg counterfeit notes, knowing them to be spurious, knowledge is an 
ingredient of the criminal intent, and whatever evidence would be otherwise suit 
able to show knowledge would here be appropriate In short, intent as a separate 
proposition for pioof does not commonly exist Knowledge, emotion, and design 
ire distinct from each other, and have moie or lees distinct mode', of proof But 
as intent is constituted of one or more of these as ingredients, it forms no separate 
title of proof , for each of the ingredients is to be pro\ ed in the waj proper to 
itself I Viqmore § 242 There is, however one element in intent which is distinct 
v/romany of those above, and may thus have to be shown by different evidence 
This is the element^ deliberateness or wilfulncss, — the negative of inadvertence, 
accident (IflSwS crtion 15) The accused m a case of forgery and conspiracy 
had previouslj given evidence m a Court as to the genuineness of the document 
Held that though the statement could not be admitted as confession, the jur> if 
independent^ satisfied that the documents are not gunine the evidence is to be 
regarded as having high evidentiary v iluc upon the question of intention whether 
or not they are in conspiracy Ambar 4h v Empa w A LR 1929 Cal 539 

Intention — Presumption from act Every person is presumed to intend 
the nitUE&.nnd ordinary consequences oF r hTs'act^ IF the tendency of the 
publication was ’'injurious to the" plaintiff, the liw will assume that the defen 
dant by publishing it intended to produce the injury which it was calculated 
to effect Have v Wilson, 9 B A, C 643 So it often occurs in hum in 
experience that the mere fact that a particular net has been done affords the 
best evidence of the motive or intention with winch it was done If one 
v\ is to break and enter a building which was known to be on fire the ieasonablo 
presumption from his act would be that his intention was either to attempt 
the extinguishment of the fire or the rescue of the property or persons within 
it. So if one was to be found in the night time in the act of breaking into 
a building m which money or property of great value was deposited, his act 
would give very stiong evidence indeed of the motive or purpose which 
prompted it State v Tuter 69 la 718=27 N YV 485 So m R v Casement 
(Not Tr) Lord Reading C J expressed the view in almost tdentical terms 
Ho sud ‘! A ma n & intention /me to be gathered from lns_ acts A man must 
be held to have Intended the natural and leasonable consequences of his act 
1 hat is one of the fundamental principles of our law, and after all, it is only 
plain common sen sc Wkeie i man does an act which would appear reason 
ibly to involve certain consequence*, >ou are entitled to assume that ho 
intended thoae consequences ” Donouqh Cir Ev 105 , *eo also Sella Muthu 
v Palla Muthu, 35 M 186 , Per Cuming J m Haxi at Gul Khan v The Ktng- 
Empnor, 32 C YV N 345 But in tho same case Mukherji J took n diffirent 
view It is not always quite easy to apply the rule of Engli-li liw that a 
man must be pie&umed to intend the natural or probable consequences of 
Ins act to the Indian criminal law m view of the distincMon that the Indian 
Puial Code makes between intention and knowledge Per Mill herjee J in 
Ibid 

The argument is bisod purclj on the doctrine of chance, and it is tho mere 
repetition of instances and not their s\ stem or scheme that s itisfj the logical 
demand Yet, m order to satisfy this demand it is at hast necessary that prior 
acts should be similar Since it is the improbability of a like result being repealed 
bj mere chance that carries probative weight, the c& ence of tins probative effect is in 
m 0 - 3 tu vPrjL. uL'the-tnsfa'ice So, where the intent of nil erroneous addition in a 
bookkeepers iccounts is m issue tho erroneous addition of a bill rendred to a 
former emplojcr ten >uir& Ik fore would have. significance because it is still with 
in the limits of ordimrj cv-unl error tint sui h things should occur at intervals, 
but several other erroneous additions in the book keeper s own favour m tho same 
jc ir and in tho same book of accounts go to exclude the explanation of ca«u il 
error ami have deliberate intent as tho more probable explanation In short 
then must Ik a *111111 irty in tho v inous instances in order to give them proba 
tivc v aluc, — as indeed the general lo 0 ical cannon requires 

It is this requerement of smulant) which leaves .0 much room for difference 
oropmwu and accounts for tho bewildering v mantes of ruling in tho different 
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Some judges incline to treat the judicial test of piobattve value as identical with 
the common sense test, and to admit such instances as bear a similanty IiIk rally 
interpreted by the standard of even day rea omng Other judges set their 
faces firmly against ever) instance which is not in all fours with the offence in 
issue regardless of the consideration that justice consists quite as much in 
protecting the public against e\il doers as in showing mercy to those whoae guilt 
has been more or less shilfuly concealed It is hopeless to attempt to reconcile the 
precedents under the various heads, for too much depends on the tendency®' 
the Couit m dealing with a flexible principle Wiqmoie § 302 

Anonymous Intent It will be seen that to pro\ c *h«J strength 

of foregoing kind of inference does> not re«t exclusively on a 1 given per on s 
connection with the prior injiuious transactions It is possible to negit"® 
accident or mad vert*, nee and to mfei deliberate hum an intent, without forming 
my conclusion as to the pei sonality of the doer Thus, if As cellar windoi 
is found bioken and the pieces f ailing inside, one morning after a high vviw, 
he may well assume the probability that the force of the wind blew the 
m, but if on the next morning and the next lie again finds a window bro ‘ 
in the same way though no high wind pievulcd the night before be KJ' 
up the hypothesis of the foice of the w ind as the explanation, and coiiciuu 
th it a deliberate human effort was the highly prohibit, ciuse of the break 
although he can form no notion whatever of the personality of the doer 
is thus clear that innocent intent— accident, inadvertence or the like— ma y 
negatived b> nnon>mous instances of the previous occurrence of mo . 
or a sunil it thing After assuming or proving the accused’s connection win 
deed charged, then to negative innocent intent, resort is had to the anon) 

instances, and the) may have equal force for tint purpose, whether 
arc connected with the defend int or not This mode of proof is not _ 
fluently resorted to The only limit ition upon this mode of proof- is" U» 
defendants doing of the act m issue must be shown h) other evulenco u . 
stage of the trial , and the anonymous instances should not be reccm-u j 
the tinl Court is satisfied with the amount of evidence introduced or j» «> 
for showing that connection JVigmoro § 303 

Theory of Evidencing Design or System When the v ery doing |] l0 

ict chirgcd is still to be proved one ot the evidenti d facts recciv iiUlo j Ut | 

person’s design or pi m to do it. This in turn mty be evidenced b> ® ^ 

of sumlr) sorts ns well is by direct insertions of the design Dut . v , 0lJJ 
conduct offered consi-ts merely in the doing of other similar acts it W 
(li it somethin,, more is required than tint mere similirity, which u nn0f uit 
evidencing intuit I lie object here is not inertly to ncgltne an ^ 

intent it the time of the ict charged but to prove i pie existing de igigJ ^ 

pi m, or scheme, dnectcd forw uds to tho doing of tbit act In the ' (fie 
(of intent) the attempt is mercl) to negative the innoci nt stitc 1 oi m j t £ n ju 
tunc of tho ict charged in the present case the effort is to cst iblisii 
prior dcsj B n or sj>tcm which inclu Icil tho doing of tho ict ch irgee 
of it-> con umnntion In the former ci e the re- 

to i conceded act, and ends with tint, in the pre ent e.ise, the ^ 
show (b\ probilnlit)) i picecdcnt design which in its term is " 5 wU tl* 
prubibility) of the doing of tin ictde-i„ncd 1 he added clement, i » r 
not merely i smnlirit) in the re ult** hut such ii^_loiic irtcnUi-iV '^Pbv* 
fi Hurts tint tho vinous nets ire naturally to bo ex pi lined iH ul '^ (rv il* 
j,cmril pi ui of which they iro tho individual mamfc tolions HmS * 
aet of j»i mg counterfeit money is concede «1, indtho intent uonci^^^ 
tho fait of two previous uttonn„s tu tho muio month mi n ht well fenu ie ^ ^ 
innocent intent , but where the very act of utUnn„ is di puted— ^ t> 
defen*! mt chums tint hi- nh ntity hw been nu token —and tho ooy j 
-how tbit In hul i gimril cj Um or plun of workm„ off * fl 11 * 
count* rft it mom ) uid did c im it out in this m tonee tho fact of t tt ‘ > f 
utn nii h t mi) Ih> in it elf of tntluu and m i h-quitc M„mfieWicc ,eit ♦- 
Co U It ICI’D 01, m, Luullvj M JL *ud ‘l ^ 
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order to piovo tint A Ins committed i friuil on B it is neither sufficient 
nor even n lu int to prove tint A committed friuil upon 0 D md L = I "1 ) P‘"S 
there, I iilmit tint propo-ilion But let it bo shown tint the fraud on l 
of i cl iss of other tnn suctions hut ing common features, then I ihs-igra? altogether 
tilth th it proposition The niisiior to the objection that evidence of « “its on 
other persons cannot be iduntted is th it this transaction is one of t class "n 
there are features in common, the features in common being a false pretence am 
11 knowledge of tint false pretence on the part of the defendant company, amt 
tho moment tint is shown the plaintiff's case is established , , 

_ It vv ill bo seni that tho difference between requiring similarity, tor nets 
negate mg innocent intent, and requiring common features ind'c itniff common 
design for acts showing design, is i difference of degree rathei than » 

foi to bo similar involve-, having common features, and to lnvt common tenures 
i* mend} to line a high degree of similarity Thn is ano hei reason wh\ the 
precedents aro so difheult to reconcile , for the Courts have not alway P 
that there ire in truth these two distinct purposes and therefore two distinct test tor 
such evidence. Nevertheless tho distinction is a real one It is to be seen in concrete 
illustrations, even though m abstnet definition it is not easy to formuhtolleciuc 
to the difference is best guned b> remembering th it in tho one cl iss of case* the ict 
ch irgcd is assumed as done, uid the inuid asks only for something t ia » 

tne innocent intent , md tho mere prior occurrence of an act, similar in its gross 
failure?— i e tho same doer, and tho same sort of act, hut not necessarily the same 
mode of acting nor the saino sufferer— may suffice for that purpose B 
the very act is the object of proof, and is desired to he inferred fro I 
or sj stem, the combination of common features that mil suggest a common 
plan as their explanation involves so much higher a grade of , 61 '“™„ 5 “,®, dj 
constitute a substantially now and distinct test An occasional error in J O 
rulings is to require tho higher conditions of the present test where only 
_ preceding test\for intent) is needed Two necessary limitations are to he 
observed in the uso of this class of evidence of design J 

not available as they are for evidencing intent for the ‘y 1 ! 0 ,* 0 , > 

evidence is to fix a design upon tho accused as making it likely that h 
it out, and thus that it was he who did tho not charged (2) The object being to 
argue to tho act charged from a design or plan to do it, the prior acts 
received to show that sjstem since, however, it may require a number of acts 
and circumstances to furnish the desired m iss of conduct illustrating this design 
or system, and since the production of only parts or fragments or it vvo 
effect viohte tho principle and remain in evidence merely as meeting t 
the accused 3 character, tho trial Court mu^t pass upon the offer be °^ e ' 

to sec whether if offered in its entirety it sUisfies the proper test and is sumcienc 
to go to the uiry , and must, if tho offer is sanctioned, require an assurance that it 
wifi be forthcoming in its entirety If tgmore § 304 . 

Knowledge, meaning of Knowledge sig mfiesjx ^tate of^being-IXW o. 
notions of knowledge, belief, aiuT condemn siH^inre not precisely identical, Put tney 
have a common feature, which is the typical one so fir as concerns the m « t 
of evidencing these mental states That feature is most nearly expressed y 
term consciousness, i e presence m the mind of an impression as to a giv n 
ThuB a person’s knowledge of a city’s ‘streets may be inferred from is con 
m finding his w \y through them unerringly , his consciousne-s ot guilt m y 
inferred from his conduct in fleeing from arrest, his belief in a friends in 

- oLc<»hf zzlemen ynp y lift, inferred from his conduct in trusting him wi » ' . ^ 

The respective terms aro by us lge more usuiUy associated with ^fler , 

in which this impression of mind arises, the term belief is used coinmo y 

the impression is thought of as bearing on present or future action, co » a 

when thought of as bearing on pa«t action, and knowledge when thought o 
connection with the reality of external objects II t gmore § oUU 

External circumstances as evidencing knowledge, belief or conscious 
ness There are, m a broad inalysis, four kinds of circumstances (events or 
things) which may point forward to the probibility that a given person received 

a given mental imp res ion (i c obtained knowledge, formed a belief, or was undo 
conscious) 
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(\) Hu direct expo uroof the f ict to his sense of sight, ht inn", or the lilt ■ 
(2) 1 lu ixpn »>•* in il mg of n communication to Inin , 

0) Hit nputitum m Jht community on the subject, u lcidm a probably 
to mi\|m s lonnmmu ilion , . 

(D Ihc mti in mi quill ty of t!ic otcurunu, w killing either to actud 
ptm jitnm l>\ Ini or to express comuuiiiit ilion 

ilirouglmut nil tin e four modes tluro run two con ulention, 
dl<<lm„ some mndtsmore stiongly thin others («} llie prohibilit) tliat Uie 
per on iiuimiI tin iiuputs ion of my f let it nil, and (h) the probilnhty that 
fiom tlu pirtnulir oceumneo lu would gum nn impression tw to the^jjicip 1 
fict in mu slum Doubt imi) irise upon either of the o i»nii_t v_u nl/ the v mjto 
modis uh)\o are stronger or weikcr m one or tlie otlui of these eon ukrations. 
Ihc foui modes mi) now Ik. exunmed more in detail . 

fl) Dncft fjposKrr of the fact lu the s c/isiw litre there is -cldem in) iw u ^ 
us to the lit inont (f>) ibovi the question nsudl) is whether the f 'Ct in 1 U( ^ 
turn w is bought within the range of tlto sense s *«o as probibl) to 1 
peiei ivul it all Ihc t)pical eiso is the nos-u-j ion of a document. W 
dud m i notice w is 1ml on A’s dcsl , the pi on ilnhty („re iter or k s ntconiu> 
to cucuni'-tiiH(s) m tint A re ul it. lint nctutl possession by Y , ls V 
nccessir) the po-img of npheinlm n street through which A habitu* y 
pistes is some cwdincc tint A ultim itel) cimo to see and undiratanu 
contents Oee m ion ill) tho element (b) abo\c is the einplntic ° n ®» 
example win re A is chirked with selling liquor to B i minor tho appwf . 
of B is ltteiie itiny, A’s 1 now ledge of Bs mmoniv or Ins belief in B s ni , .ii 
w is the f ict brought bcfoic Y, and the question is whether it would prou 
h wo informed him is to tho further specific f ict n unci), B s age 

(2) Ejjucss communication Little diihcult) can ari o here * jj 

may bo a question as to whether the comimmic ition cime from a source > i “ ^ 

tho person was fairl) bound to consider authentic , but this would be Ul-wn* 
of substantive liw invoking the elements of good faith, constructive no 

or the like There nn) ilso bo a question is to tho interpret ition 
eommunu ition, — whothci its sense could pro]>crl) be tiken aaofoue o 
another , hut this also is a question of subst intive law . t|VC 

(3) Imputation Heio tho element (a) is the important one J. ne ^ lt 
considerations arc that, when a matter is so much t Uked of m a conmiuniiy 

a reput ition arises about it, n member of tint community, m his oru , 
intercourse with other's will come to hear it mentioned 1 e by expre & com ^ 
cation, and the question is whether the probability is that there wo ^ 
such a general discussion and whether the person is likely to have Xei 
’ . -whether a r r'"*' 

econd part < 


tint discuwon The firs* part of this mquny — whether a 


the 


arise— depends on tho nature of the matter 

situation of tho person m question Pomb>" e 

(4) Quality of the occw rcncc, m gencial Sundry ci^es here . t j ie 
the consideiationa of all the picccdmg modes as well as or o je J 
element 5 ' (a) and (b) above Thus i former icculuit to ipparitus . fr 
b) A miy indicate that A learned of the defect in the appuru ^ ^ 
because he probably observed the former iccident or bee iu&e pirl tu » 
bibl) w'-s told of it by Ins subordinate having charge of the Pi j, t 
oi because compl unt was probabl) made to him, md not only is » r -j-o 
biht) (a) of his ha\ mg le irneil of the foimer accident thus invoked „ (j_ 
the probability (b) that the former accident would have r cyc ilul ^ 

fically the existence of tho defect So, ako,~ a— former act of violence ^pre- 
deceased in order to hive an) value to show the slayer s ground j ^ 

hension of in attack must ( i) not only have been communicated to ^ „ r0 b ibk 
(b ) but nl«o must be such as would create a belief m the deceased s p 
iggre&ston Wvjmore § 245 1t j 

Proof of knowledge from other instances AVheit, the dong 
involved is not disputeil a knowledge existing at the tune of tnc ac 
m dispute Thus proof of knowledge becomes ibsolutcly necc i ”‘ v ' or 


otFences such as uttering of foiged or counterfeit paj>er ind the P° ^ 

of stolen goods, while it is ruely an clement to be proved iu othvr 
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such *19 robbery, rape and homicide In resorting to former offences or other S 
similar acts to show knowledge, it is sufficient to invoke the gcneial prmcijilt'. 
of proving knowledge, as alreuly set; forth Wtgmoic § 301 In H v Dorset 
2 C A K 307, Jfaule / sud "If a person were charged with hnv mg wilfully 
poisoned another, uid it weie i question whether he knew a certain white 
powder to be poison, evidence would be admissible to show that he know 
whit the powder vva« because he had administered to another person who had 
died” In R v Coopei, 3 Cox Cr 547, which was a case of f ilse charge of in 
docent conduct loir irds S with the intent of extorting mono}, evidence of a previous 
6btu n lg, of money by such means was offered Cicssucll J observed “If 
a prisoner is proved to have stated on other occasions that he had obi unul 
money by the same means th it arc stated to have been used in this c i,< is it 
not i fur inference to make to the jury tlnthis object wa^ to obtun money 
hue? * Surjet BaUantinc for the accused said m reply Tint does not show 
fh it he lud in intention to obtain money at tins particular time Suppose 
the cb irgo was breaking into a house with intent to fa teal , the f ict of his h wing 
broken into the house before would show that he knew how the olience w i« to l»e 
accomplished but it could not be ulduced to show what bis intention was on the 
second occasion , and this shows the difference between proof of knowledge ind 
tint of intention " Ciessaell J ‘ The question is whether on this occasion he did 
an ict with the design of effecting a tertan object One c tep in the jiroof would bo 
to show that lie would be likely to know that a certain result would follow ind if 
it can be proved out of his own mouth that he was aware that such a result would 
be produced, it is one ingredient in the necessary proof th it he contemnlited it 
Suppose a ch irge ig’imbt n man tint be attempted to procure ib ortion the s imo 
medicine might be administered with that mtentton or without it if it could lie 
shown that he had often given that medicine before and th it ho knew tint abortion 
had llw ays followed, surely tint would bo evidence against him Or if on i 
— charge of wounding a certain instrument hid been used by the prisoner with i 
d ingerous result, would not that be admissible to show that he 1 new the consc 
quences of using it ?*’ 

Intention and Drunkenness Involuntary drunkenness, by operation of 
s 85 of the Penal Code, pi ices a man exactly in the sime position a* if his 
'tberr ition of intellect aro*e from any of the u-ual forms of un soundness of 
lYimil - Put flrun^pu uesa la itself no d efence The Penal Code n quins 

it to bo assumed that i man voluntarily drunk had t He =amc 1 nowkd„c e, lu 
would h ivo had if he hid been intoxicated ( Vide ss 83 and 80 of the Venal 
Code, 1 lai/nes Cnnnnal Law § 200) In ft v Dohcitij 1G Cox 30G Stephen J m 
his address to the Jury said ‘‘The general rule as to intention is tluat a man 
intends the natural consequences of his act It is almo t trivial for me to 
oh erve that a man is not exc u cd from crime by ica-on of bis drunkenne -- If 
it were c o, \ou might as well it once hut up the Criminal Court- becuisc dunk 
is the occa-ion of a luge proportion of the crime which is committed but, although 
vou cannot take drunkenness as any excuse for crime yet when the crime is such 
that the intention of the paity committing it, is one of its con-tituent elements 
Vou may look at the f ict that i man was m drink in considcung whahir he 
foiincd the intention nete sary to con titute the crime ’ 

Yccordmg to section S3 of the Indian Penal Codo drunl times, ,f ,t is 
voluntary 1 - no excuse * So voluntary drunkenne s docs not, of cour e 
i'vh~ 2 ny. alienee, but it i- generollY t-ikcn into account, ns throw in„ Ji^ht 
on the qut tion of intention* Vcr Gloicr fin It \ Lam Sahat (1H>!) \\ 

H Gap Jso 24 This acction w is in accord ince with the I n„h li law t, 
obtained at tint time In R v Vonkhouse 4 Cox C C jj Coleridge T ml 
Drunl uine-s is ordinarily neither a defence nor cxcu-e for a crime uul 
wlurc it is n> ul iblo us i parti il in&wcr to i clnrge it reels on the jiri-omr 
to nrovc it, ind it is not enough tint he was excited or rendered mon irritnbh 
Uiuijis the intoxication w ts -ueb as to prevent him from re tnuim„ fmu-clf 
from committing the act m que tion or to take away from him the power 
of tonmn„ any -pocitic intention Sec al-o IL v Meal in 7 C A P *J7 
}*r Udcrso # Ji, 11 \ 7homv>, Cs P 817, per Parle II 



240 


THE INDIAN EVIDENCE ACT 


S 14 


Therefore, where fiom a given state of facte the law assumes a parti 
cular knowledge, or thit knowledge is a matter of inference, intoxication 
cannot be set up For instance, if i man shoots another he would not be 
allowed to say that he was diunk, and did not know that he held a pistol m ni» 
hand or that the effect of dischirging it would be to cause death So if be 
killed mother under circumstances which, had he been sober, could but 
created no alarm in his nnnd, he would not be allowed to plead that through 
intoxication he imagined that Ins life was in danger But where it is lncum 
bent on the prosecution to mike out specific knowledge of a paiticuhr T ot 
and where the circumstances ruse no necessary infeience of it, 
be diffirent For inslmce, if minis charged with passing- &$' a couworidi 
rupee, knowing it to be such, the knowledge must be made out by the pru-c - 
cution, and is not necessarily be assumed, though it might be infeired, from 
the mere fact of passing the coin Suppose the fact to be e c tablisheu tin 


HIU nitric J lull Ul ^ losing UKJ UUIII DUppuac mu * iuu v - . 

the man had seveial good rupees m his pocket but knew also that helm 


bad rupee, still it would hue to be made out that he knew lie w is paying 
bad rupee, not merely th it he h id tho means of knowing, if he had t*iKea 
bitter precautions It would be clearly admissible to show that he w i -> 
a hurry to catch a train, and therefore did not examine the com, and 1 <•* 
see no reason why evidence of lus intoxication should not be admissible 
the purpose Hurry is a state of mind voluntarily brought about ju 
much as drunkenness Maunes Cnmvial Law § 290 . s 

In England recently the liability of a person for voluntary intoxic 
has undergone some chinge 'The legal aspect of intemperance ire ^ 
involved Till recently it was generally held that drink " a9 l n ,°, ft*, i 0 iat 
crime This doctrine must now, howe\er, be modified , and it is new ^ 
deprivation of self control, ox at all event3 delusions induced by cxce > , 
m delirium tremens , renders an individual irresponsible for his ^ 

Tay Med Jui 6th Ed p 897, see also R v Danes, 14 Cox Cr C » . 

R v Meade (1909) 1 KB 395=78 L J KB 476, the Court said 'J 
expedient to confer upon voluntary drunkenness a wider nnmunny. 
the paitial immunity it has enjoyed since 1819 The presumption that ev 3^ 
intends the natural consequences of his acts, may be rebutted in the ca 
mm who is diunk by showing his mind to have been so affected by the u 
th it he was incapable of knowing that what he was doing was danger 


If this be proved the presumption that he intended to do vu) 

barm may be rebutted The language of the Judge at the trial uiu " . 


narm may ue rtimaeii me language or me juagau > -nc » 

from the true rule and it did not imply that short of insanity unm 
could not reduce muider to man slaughter ” Ibid So “deliberate aci jf 


jiiu uy ii ouuri vn i ui uiinvii in hi, wii'uiuu: niunifi, nun ** , il./i-ilch 11 

Scholey, 1909 cited in Roscoe Cr Ev 1151 It is for the jury w 1 J/okM 

mt was so drunk as to be unable to form in intention lu V , 


w as to ue unaDie to iorm in internum ■ * >f „l «ro" 
8 Cr A R 98 Nothing but m ability to disUnguish between right i 
is a defence to murder R v Galbaiaitli, 8 Cr A R 101 (1912,) Roicoe 


In England the 1 iw v\ is finally settled by the Ilou^e of L°id* L%c - 
Reaid, 14 Cr A R 159 (1020 ) ihe following rule was laid down in 
Insanity whether producetl by intoxication or otherwise, i=> 
to a crmunal cl arge ^ A ff Mlc o cliarp’’ 1. 


When a specific intent is a necewiry ingredient of the offeiM*)^^]^ 
tho jury may take into consideration ev idence going to shott-lUALJ: 1 ’ 


was so intoxicated as to bo unable to form such intent. 


wrin such uiu.uu . , jjjtf 

Evidence of intoxication falling short of ■'uch incapacity r, njan 1 

some violent passion (than » 


establish a more ready tendency to v , 

wtre sober,) , docs not rebut the presumption of the existence ot^an 
produce the n itural consequences of his net*' ° Roscoe* Cr Ei Ho- 

Dealer with a Partnership— Knowledge of dissolution P l t ° 0 ne vd*J 


XH'tUCi mui a 1IUWUI«U|I uHvnivugv v* dlSSOlUtlOU ♦ OB® '***’ 

nssilablc for showing notice of n dissolution of partnership as again * j. (ll 
lias dcilt with its members after dissolution aro tlircc in number rn ^ j( 
i xposuro to observation n c publication whero the person would 0° ^^ 

it (J) express communication and (3) reputation or notoriety 11 
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iii at kind of notion is concerned the only question which should be considered 
m regird to it is whether the ncw&paper containing the notico of dissolution 
must be shown to have been subscribed to or taken by the person to be notified, 
but this question is rarelj r used as one of adnns ibility, and is generally treated 
as one either of constructive notice or of the sufficiency of the evidence on all 
the facts of the case In Goidfreij v 1 lacaulei/, Peak. 155, Lord Ellenborough 
CJ said The Giz°tte w is not (conclusive) evidence of notice any more than 
any other newspaper, but in all cises, if published m the neighbourhood of 
a person it ought to be left to the jury whether he had notice of it or not ” 
*** darly in Lecson v Holt, 1 Stark 186 the same learned judge said “ I 
shall leceive evident^ of the advertisement in the Gazette, but that unless it 
were proved that the party was in the habit of reading the Gazette the evidence 
would ba of little iv id The advertiseme it in the Limes was not admissible 
at all without proof that it was t iken by the party The first instance in winch 
such evidence was received was a case where a pprson inserted a notice m a 
provincial Sunday papir, and the Court held that it was admissible in evidence 
because it was probable tbit the party had seen it since he took in the paper and 
the advertisement related to his business See also Jenkms v Bit ttrd, 1 Stark. 
418,420, J funny Bikei 2 Stark 255, Ron leg v Home, 3 Bing 2, Hart v 
Alexander 7 C 4 P 716 749, 751 753 An express communication raises no 
evidential question A reputation or notoriety of dissolution serves to evidence 
knowledge Because it is based upon probability that the plaintiff would be 
likely to know a fact of which no one else in the neighbourhood seemed to be 
ignorant Humes v 0 Bn/an 74 Ala 81 But here the question tends to 
become one of constructive notice or ostensible partnership and thus of sub* tan 
tial law I Yigmore § 255 

Prosecution without probable cause Where in an action for malicious 
prosecution or defoliation or for false arrest the issue arises whether the prose- 
cutor had reasonable grounds and acted in goo 1 faith, a bad reputation of a 
plaintiff is a ciroumstince bearing on this stite of mind, and is admissible Vide, 
Fabngas v 1 lostyn 20 How St Tr 94 Rodriguez v Tadmnc, 2 Esp 721, 
Downing v butcher, 2 Mo A Rob 374, Wigmore § 258 

Knowledge— Presumption of— from other sundry facts The question is 
whether A it the tune ot committing an ict of b mkruptcy, knew that he was 
insolvent Letters found in his posses-ion after the act of bankruptcy, but 
beinng post mark before it, and cont lining refusils to lend him money are 
admissible (after the fict of his insolvency has been proved independently) to 
show his knowledge of the m liters referred to but not the truth of the tacts 
Vachei v Cocl ? 5l AM 353 Thomas v Cormel, 4 \t AW 2G7 , Phip Eo 
68 Execution of a document will imply knowledge of its contents hue 
Cooper, 20 Ch D 611 Phip Eo 4th El 127 Knowledge of the contents of a 
document will be implied where it is a party s duty to know HalmarJ’s Case, 
L R 9 Ch D 329 , Phip Eo 4th Ed 128 On a question whether a captain 
of a ship knew the blockade of a port a notification in the gazette to the effect 
thit it w is blockaded was held to bo relevant Harrat v iVtsc, 9 B AC 712, 
Step Dig 90 From the attention of n document by a witue**, knowledge of 
the contents of the document on his part cannot be presumed Salamat v 
Budh 1A 300 Bonga \ Jagat, 44 C 186 (P G) 37 A 3)0 , Ram Chundcr v 
^Ilan da, 9 C 4G3 

'V personals' Slid to 1 nvo notice* of a fact when he actually knows that 
f lot, or when, but for wilful ab-tention from an enquiry or search which he ought 
to have made, or gross negligence he would have known it, or when information 
of the fact is given to oi obt lined by, his agent under the circumstances in the 
Inuun Contract Act, 1872 s 229 Vide s 3 of the Trmsfer of Property Act, 
IV of 1&82, see also s 3 of the Indian Trusts let II of 1882 This 
definition correctly codifies the luv as to notice which existed before the passing 
i « 0 ^ ct3 Chinaman v Balli 9 A 599 Constructive notice may be 
defined to bo knowledge which the Court impute to a person from the circums 
tnncisof the else upon a legal presumption, so strong that it eumofc be allowed 
to be rebutted, that the knowledge must exist, though it may not have been 

31 
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formally communicated Hewitt v Looxemote 9 Hare 440 , Gour 7 P Irt 
2nd Ed p 59 According lo section 229 of the Contract Act, a notice to an 
agent is a notice to the principal According to English law this kind of 
notice is termed imputed notice Kcttlcwell v Watson 21 Ch D 683 (724) 
Whatever puts a part} on enquiry, amounts m law to notice, provided the 
enquiry becomes a dut> and would lead to a knowledge of the facto by ^ 
exercise of ordinary intelligence md understanding Wherever the facto put * 
party on enquiry, constructive notice will be imputed to him if he dc ign«uy 
abstain from enquiry for the purpose of avoiding notice But where a party^ 
could have learnt the facts by enquiry he is no* prejudiced because ueJliu-Wt 
inquire Radhav Kalpataru 17 C L J 209, «ee j1 b o Oh'U.r-T- Hinton, (1^) 
2 Ch 264 Berutcl v It ice 190a 1 Ch 632, Agta Rani v Barry, L * 

7 H L 135 If a person is m possession, it may be sufficient"'to put 
one dealing with the property , on enquiry as to the nature and extent ot 
his interest Barnhatt v Gie-cnshields, 9 Moo P C 18 T [ancMrjt v 
Kongoseoo 6 B H C R 59, IlaJeem v Bccjoy, 22 W R 8, Jugal 
v Kartie, 21 C 116 Blnkhi v Oht, 25 A 36b , Kondiba v A ana 34 1 A i» 
Thcie is some conflict of opinions as to whether registration 13 «ulncit 
notice According to the Cdcutta High Court mere legislation does n 
amount to notice Butman v Ramtee 7 C W N 11, Mommba v TroyW > 

2 C W N 750 The s une view is taken bv Sir Arthur Collin :s and Mi 
Hundeley of the Madras High Court in Shan 2/ann Hull \ Madias Bm s 
Co, 15 M 268 According to Bombay and Allahabad High Courts rfgi t ^ 


is sufficient notice Dimdaya v Chcnbasapa, 9 B 427 , Chintaman v 
chandta 14 B 506, 16 Ind Gas. 102 = 9 A L J 759 But now the que 
h is been <?et at rest bv the decision of the Privy Council in Tilakdl ari v Alt 


pal, SBC W~N 49^48 C T'p’cf ‘ &o Votice^cOTrdnigto that 
m all cases be imputed from the mere fact of recitation of a uoc " , 


m all cases be imputed from the mere fact of regulation of a , u ?f f -jmj 
Whether registration is or is not noti e in itself depends upon tno nc ^ 


unerner registration is or is not non e in irseii uepenuo r . 

circumstances of each case, upon the degree of care and caution wn 
ordinarily prudent man would neces arily take for the protection otu 
interest by search into the registers, kept under the Registration Act iota 


Knowledge— observation, opportunity to observe It is obyiou ly 
possible to speak with accuracy of a witness’ knowledge as that wn ^ 


principles of testimony require When a thing is known to be N j, r 

that would he the end of inquiry A Witney, cannot be assumed betoren i 


uiatwouiu oe tne ena oi inquiry A Witney cannot u« imumju* ^ , n0ff 
the law to know things, the most it can assume is that he thinks e , fW jIir 

Accordingly the rules upon the subject in hand are all concerned, n . 

with the witness’ knowledge but with the opportunity of .observing . rfW 

actual observation The practical tests, then and the detailed re > ^ 
strictness coneerned with observ ition and not with 1 nowlodge ft W s 


Good faith — According to the General Gl.au 'os Act, (X of 1897) ? 


shall be deenuLjo^be done in O ood f nth where it ijj m ...Lend? 

wjiPthti it is done negligently or^not [Vulc~^S (20)] Vects «t P | ? 
collaterarmay he proved if they «how gooiFfaith or piudence or tne m 
or information on which i per on has acted when uch fact is in j c 1 ^ cf( 

instances occur mot frequently in ca cs of a- lgmnents for 'the ben , uf 
ditors the good futh of the holder of a hill or note and of vendor ^ 
chi&ers Thus m in action for fraudulent iern.sciit.dmns a 
solvencv of a per on, the general repute as Ja the- eolvenev— v 
is it the tune the lepie mentations were nnd< tide illustration {/) .Jui 
Bmnpslcatl 1 Hu-1 AC 3 >3 Here the gi-t of the oHcncc is friud }» ',* 

Ftecman, 2 Smith L G 71) Bonehdcs may alwavs be given m eU £ | u l st 


defence /necessarily for where there is bona/tdc -s there emuot be uiy * rU1 i. ,,,i 
it, 2 M AG 475 Jmiilmg n v Bill I i { 

I .... *1... , , „ t.? . 2 U . . 


intuit- 6 ht cicbbury \ Blomt, 2 ji au -n > u nuurigv* Tr It 

The illustration (j ) is ba.ed on the ui^e of Sheen v Bunivdcm - * . t »< 

493 = 32 L I Ls- 271 In that ca e which w is in action brought | l£a 'j un tf 
defmdmt for filso rtprt i_nt.it ion i*» to the Iru-tworthiiKS of " , ^ /r . r‘ 
aspirt of his case t-howel tint the defendant at about the tunc of dd* jf 3 
s^nUtion had bought goods from W it 25 percent under co t price , tne 
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(hut w to allowed to ii^k hi- shopm m (when he w is cilled to explain the list men S 
honed transaction) and four other tradesmen of the town where AV earned on 
bu mo — » “Wte W, it the timo of the. represent ition ns to his character, trust 
worth) to jour belief?’ Loci hum G J in idnutting such evidence said 
With regard to tho question put to the other witnesses respecting the general 
reputation of W r for trustworthiness ns itndismin, I think it also admissible 
It vr is import mt to lacuiun tho *>tuto of iiitiul of the defendant at (he time he m ide 
the represent ition comp] lined of, and thit could only be “hown by inference 
A phuntifl m\y not ho able to bruu homo to the defend uit, by direct and 
po- ti\e- cudence i knowledge of the falsehood of his representation, the 
nlamtiil mij, however, prove cutum tacts which nece-Mrily lead to that in 
terence Now suppose the plmntiil had called every tiade-man in the town 
to suj not oiiI> tint W r w s insolvent but th at his in olv ency was notorious 
would it not have been fair and ob\ tous n m ark to the jurj that the defendant 
must Imo known what inis the common knowledge of tier) other trade-man ? 

On tho other laud if, after tho plnmtifl has established a p> ana facte case 
ngam-t tho defend Hit tho latter calls a number of trade-in an who have 
hid dealings with \V, and they -ay that at the time tho defendant made tho 
representation they believed thitWwas nerfcctly solvent, is not that strong 
evidence — morillj at lea-t— from winch the jury nmj infer tint whit was 
tho common opinion of ti idesman in the neighbourhood was shared b> the 
defendant and th it in in iking the representation he icU.d in good faith ” 

Aoi/ Ei 13G, 11 oodiojTc Ei 193 Illustrations ( 7 ) mad (h) aie also 
examples of good futh lllu tratiou (y) is bn-ed on the ease of 6 crish v, 
Chattier 1 Com B 13 In thatca-c J [aulc / observed The ev tdence was 
material and w is proneily admitted It intended to -how that the defendant 
was not seeking to evade payments of goods ordeied for his benefit, but that ho 
laud actually paid tho person with whom done ho had contr acted It showed that 
the defendant conducted himself like a pntj who was dealing with C as a 
principd andnot a- an agent ‘I Voodtoffc Ei 193 And m cases of assign 
meats for the beneht of creditors a deed appuently valid may bo attacked for 
circumstances surrounding the m aking of it 1 he good f nth which is necessary 
to support it is then a v ital part of tho pioof, to rebut the presumption of fraud 
Dens v Cornish 20 Yrk 332 lllu tr ition (/<) is based on the leading case, 

R- v Thurborn, 1 Den Cr C II 387 In that ca-e Patle B -aid “The rule 
of law on this subject seems to be that if a man find goods that have 
been actually lost, or are rcasonablj supposed by law to hive been lost 
and appropriates them, with intent to take the entire dominion over them, 
really believing when lie tike* them that the ownei cannot be found, 
it is not lareenj But if he takes them with the like intent though lo-fc, or 
reasonnblj supposed to be lost, but reasonably belicv ing that the owner can be 
found, it is larceny In applj ing this rule, ns indeed m the application of all 
fixed rules, questions of some nicety may ame , but it will generall) he ascer- 
tained whether the person accused had reasonable belief that the owner could 
be found, by evidence of lu a previous acquaintance with the ownership of the 
particular chattel, the place whore it is found, or the nature of the marks upon it. 

In some cases it would be apparent, m other appear onlj after examination 
It would probably be presumed, th it the later would ex imme the chattel, is an 
hone t man ought to do, at the time of t iking it and if he did not lestoro it 
to the owner, the jury might concludo that lie took it, when lie took complete 
T'Osses-'iQa of t-ammo-fuiaudi Tho meie taking it up to look at it would not 
bo a taking po-^e-^ion of the chattel ” In tins connection it mu t be borne m 
mind that the definition of ‘ good faith ” as gu en in the Penal Code runs as 
follows “ Nothing is said to be done or believed m good faith', which is 
done or believed without due cire and attention ” 

In ca&es of homicide, proof is allowed of threats made b> the deceased 
against the accused and communicated to him for the purpose of showing that 
lie had reasonable ground to fear violence and to show that he acted m 
self defence R \ Hop? in* 10 Cox Cr 229 In Allison v United States 1G0 
U S 203 Chief Justice Fullci said Here the threats were recent and were 
communicated, and were admissible m evidence as relevant to the question 
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fraught with great bodily injury, and hence was justified in acting on a hostile 
demonstration and one of much less pronounced ch iracter th it if such threats 
had not preceded it They were relevant because indicating caueof 
ipprehension of dinger and reason for promptness to repel attack, but they 
could not have been admitted on a record such as this, if offered by the 
prosecution as tending to show spite, ill will, or grudge on the part of the 
person threatened , nor could they being admitted on defendant’s behalf, if 
coupled with an actual or apparent ho-tile demonstration, be turned again t 
him in the absence of evidence justifying such a constiuction Tjig.J > Q®?h' 
inference was that these threats excited apprehension, and another ana in 
consistent inference could not be arbitrarily substituted” The same view is 
taken by Long G J m Thomason v Terntoi //, 4 N M 150, a New Mexico ca-e 
where he «aid “If there is even slight evidence to indicate that the act of 
killing was done under a present reasonable apprehension to himself of 
great bodily harm prior threats should not be excluded ’ Evidence of com 

municated threats is intended to shed light upon the mental attitude of the 
prisoner towards the deceased when homicide occurred, uncommunicateu 
threats are evidence of the mental attitude of the deceased toward the pn oner 
State v Eians 33 W Va 417 When the good faith of a paity isinisSU|i 
the proof is not confined to circumstances from which such good faith may be 
inferred, but the witness may state directly that he acted in good faith h«wr 
v Paine 114 Mass 520 But a man s own assertion of what he believed or 
recollection of what he thinks he believed at a certain tune, is worth very Iw* 
without *ome kind of confirmation from external conditions Deny v 
14 App Cas 337 In each case good faith as defined by the Indian ren 
Code should be considered with reference to the general circumstances am w 
capacity and intelligence of the person whose conduct is m question ww? 
v AIulji, 12 B 377 (393), Emperor v Abdul, 31 B 293 (298), Arfan Mi » 
Empeior, 44 C 66, Daiey v Corey, (1901) A C 477 , t i, e 

In a case where an accused is charged with murder, he can assert tu^, 
has committed the crime in °elf defence In such a case the state ot ms m 
at the time of the killing becomes a material fact An important eternal 
determining his justificaton is his belief in an impending attack W. 
deceased So reasonable fear of such an attack repels the conclusion o» ® 

And the character of the deceased for violence has much to do in determ j 
the reasonableness or unreasonableness of the fear under which die n 
claims to have acted So to piove good faith or want of malice ev wen 
be given that the deceased was a reckless and overbearing bully anu w' 13 . j? 
bent on mischief Montoe v Slate, 5 Ga 137, Erantlvi v State, -J * 
HarbacI v State 43 lex 250 , the 

Negligence whether proved by habit Negligence n in one a P ^ ^ 
not doing of a particular act , but in another and more correct as ,P e . ct, om0 other 
doing of one act in a manner which amounts to negligence m that * '* p fUf j, 
act is omitted which ought to have accompanied it There is no reason / ofa 
a habit should not be used as evidential — either a habit of negligent , p 
habit of careful action H igmore § 97 In ^tate \ M <t L mi 
N H 528 (532), the indictment was for negligently running 0Ter , a A e w lu.tla 
crossing One of the issues was whether the bell h id been rung and t , ^ 11!0 
sounded Sera cant G J in receiving the evidence that the same train run i } £ - 

engineer and fireman, had some times passed thejup^sing-durirg-iQs^ 1 atk , 
year without those precautions, observed It would seem to be , . 10 * 
that a man likely to do or not to do a thing or to do it or not * u j he 
particular way, as he is in the habit of doing or not doing it But tuis 3rtJCU lir 
understood of acts which are done or omitted to be done without unv £ ar0 
intent or purpose to injure any one , it cannot apply to acts HU* lta; 
intentionally, wilfully or maliciously, because such acts are done witn » 
object in view and they are performed, not by force of habit, but witn WJt } l0 ut 

purpo-o But when the question is did the K e servants of the rouu ^ ^ 

any intention whatever and through mero negligence or carelcsane * "j,, 

give these signals on that occasion, we think the enquiry was proper ) 
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is to what the) h id done Ixforv in that regard, ami whether the) hail or hid not S 
grown hihituill) m^liguit of the requirements of the ro ul m that particul ir 
In this wtw of the c i-x, wc think the ouiluici was ndim*. tbh, — not as evidence 
of chirictcr, not in evidence of fituc&s or unhtnes*, but simply is having «oine 
•endcnc) to ^hou tint 011 this particular occasion lhe«e igent-j wen, moit piobably 
negligent ami c irelf'3 beoiUN, the) had before frequuitl) neglected the °atne 
ihit) with iinimmt) and hul thus become hibituall) negligent in that legard ” 
rt 0 imls the udmis ibilit) of this hind of evidence Pi of H iqmoie *n)is 
* The real ill Hicult) hi re seem to lx tw o Is it possible to Ixliove th it circlets 
ic non cm evu: he am thing more th m c i ual or occasional 9 If it is, ire we not 
predicating i caiclc^s disposition, rather than a genumo lubit, and then are wo 
not violating the rule against character in mil e i'03 in emplovmg such evidence ? 
TliCse doubts serve to e\pl un the precedents that exclude such ev idtnce but the 
doubts art not well founded and that _uch evidence is often of probitne \ due 
mil is not attended b) tho income indices of character cm deuce ’ IT igmote 
§07 Such e\ulencc lie gencnill) rtemed under the Worl men’s Compum 
tion Act, ulu.ro eildence as to the habits or practice of the deceased ore\en 
of liia cliisj are admitted both in favour of tho applicant and agunst him 
or her Jogs, Philips Mills a Co, (1016) 1 K B 840 

If negligence can he inferred from repair of machine, high way or the 
like after an injury lhe f let th it the owner just after corpor il injur) nnpioves 
tho condition of tlx machine hi-hvvav etc is often oflered as a piece of e\iden<e 
which would indiciU. i belief on his p irt that the injur) wis caused by his 
negligence But tins assumption is not tenable injuries are often caused 
bv rt icon of mcvitihlc accident, and il o by reason of contributar) negligence 
of the injured person lo improve the condition of the injurv— causing object 
is therefore to indicate a Ixlief mcrel) that it has been capable of causing such 
an injur), but imhcites nothing more md is equall) consistent with a belief 
in injury b) mere accident or b) contributor) negligence, as well as b) the 
owner s negligence Mere cnpacit) of a place or thing to cause injur) is not 
tho fact th it constitutes a Iiablilit) for the owner, it must boa capacity which 
would have been 1 nown to an owner using leasonnblo diligence and fore 
«igbt, and cipicity to injure persons taking reasonable care in its u«e 
Tlw«o»e§28d In Hart v h Co, 21 LI It N S 263 Bramuell B said 
People do not furm«h eMilence against themselves simply by adopting a 
new plan m order to prevent the iccurrence of an accident I think that a 
proposition to the contrar) would be birb irons It would be, as I have often 
had occasion to tell juries, to hold thnt, because the world gets wiser as it gets 
older, thirefore it was foolish before ’ Similarly in Bceicr v Hanson, 2o, 

L J Notes of ca«es 132, Coleridge C J said Now a perfectly humane man 
naturally makes it ph) sically impo sible that a particular accident which has 
once happened can happen again, by fencing or covering or at any rate making 
safe the particular thing from which it arose That, however, is no evidence 
of, and I protest agam=t it being put forward as evidence of negligence 
A- place may be left for a hundred )ears unfenced when at last some one 
falls down it the owner like a sensible and humane man, then puts up a 
fence , and upon this the argument is that he has been guilt) of negligence, 
ami shows that he thought the fence was necessary because he put it up 
Ihis is both unfair and unjust It is making the good feeling and right 
-«P£lbQiple of a_man e\ dencc again -t him ” 

111 will, malice, etc The term ill will os used in the Act is not the exact 
equivalent of the term of malice , for malice as used m the English law implies 
the criminal intention which is presumed to underlie in every criminal offence 
In a case of defamation malice is inferred from the defamatory character of, 
the libel If for any reason this presumption is rebutted it becomes necessary 
the person seeking redress to show actual malice In Hebdiich v J Iclluavie, 
i ** (1^94) 2 Q. B p 58 Loid Esher said It is for the defendant to prove 
that the occasion was privileged If the defendant does so the burden of 
showing actual malice is cast upon the plaintiff, but unless the defendant 
does so tho plaintiff is not called upon to prove actual malice ” By the ex 


24G 


THE INDIAN EVIDENCE ACT 


S, 14. 


pre&sion ‘ill will then, is probably meant not merely the criminal intention 
which is the essence of the offence under enquiry, but a more positive mental 
condition exhibited in other o\ert acts It is more akin to the somewhat 
technic il term ‘express malice”, a pbiase which is well known m the Engli h 
Courts Donoagh Cn Ft 12B Former grudges and antecedent menaces at*, 
evidence of the prisoners ill will against the deceased (1 Phill £i 
Roscoe 660) because his state of mind with reference to the transaction . is 
material PJnps 180, Roscoe El 680, see also R v Mason 8 Cr A K 1 ‘ 
(1912) 

On a question of malice evidence of other enm n al-acts -kad 1 uTw 
one m question, which show the stale of mind of the accused is ailmi jM* 
Fnend \ Hamill 84 Md 298(30")) Threats to commit the crime for wbiiQ 
a person is upon trial are constantly received as evidence against hun,** 
circumstances proper to be considered in determining the question wmtw 
he has in fact committed the crime , for the reason that the threats 
an intention to do it and the existence of this intention creates a probaM I 
that he has in fact committed it ” Gioiei J m Stories \ People, 53 N * 
Such threats may also be circumstantiallv evidential of hilled ill feeimc 
malice towards the injured pei&on , in this way the} are evidence 10 4,1 
emotion, while the emotion itself is evidential as an independent circui in , !?. u 
to show the act So also where an emotion of hostility at a specijjt » 11 
shown the existence m the «ime person of the same emotion at anoint* . 
is m general plainly admissible What that limit of tune should be nu t 
large!) upon the circnm stances of each case, and ought always to bo leit . e 
discretion of the tml Couit The state of feelings, with reference toma*w^ 
who has utteicd i defam itory statement, raaj become important, under tn ^ 
tantive law in two ways, (1) as involving an excess of privilege j 
existing , (2) as affording ground for aggrav ation of damages Tor the put' ^ f 
showing this inihc-* at the tune of uttering tho dcfamation_jAnnv.e > ^ j 

utterances of the defendant may be offered , and the question arises wuc< 1 

on what terms they are admissible The piobative vahie of other uUprj 

showing malice at the tune charged re-t on a double aigument (JJ • j,* 

other utter nice indicate'’ malice at the time of utter mco , and («) «» j fl 

then indicates malice at the tune charged ft tamo/ e §§ 103, 39b, ■ * , rt 

Bo nil y Lomu 3 II L C (414), Paike B «nd “ Wc nre nil »[ ‘jj ,i, 

tbit under >ucli a pie i the publication of previous libel on the plain* 1 j^jii 

defendant admis ihlt oudcnco to<ho\vthtt tho defuidint wrote We j 
quo tiou with actual miheo against the plaintiff A long practice o: t li*> ' j in |wa* 
pluntifl mi) '•how in tho mo-t s itisfiictor) manner that ^ 1 \ , c0 jhroi 
actuated b) mibco m tho particular publication, and it did not 


ircles-ne-s or inadvertence nml tho inoie the evidence appro* 1 ® ^ pid 
atic practice, the more convincing it is The ciruint , tin ,f 


proof of a sy-tcmatic practice, the more convincing ...» f 

tho other libels arc more or lc-s frequent, or more or less remote tr ^ nJl 
of the public ition of that in que tion, merel) lflects tho weight not * , j old 

hilit), of the evidence' The length of tuno clip mg between t |n f t fir' 
utterence nml th it ch trged mi) of cour o allect the tren„th o\ i ^ f t 

but lap e of time never ifhcts the minus ibility of the utterance ’ j t-* 1 

Lomu III L C 393 it is clear tint aft r the pi until! hit H f h} ,/ 

wonts as laid he maj give evidence of other evnre loiia »• u t j - 

defend ml, as proof of Ins ill will tow mis him b'jUfJ' ** , 

d-o Cool \ Feld, 1 r p 133 , Charlton \ R rrct -P* the -- » t 

, Omlmjmi I\ it. N I* 123 Lord Krnyon, L. f, J m ohmtltn 
ob^ne-d Tin pi untitl maj give evidence of un> words u esl j>> ^ f 

to -how the -pint md temper b> which he* wis intuited ( }1 

Hud on Pi the \ P 100, Plunkett v Collett 3 Ip J “jj f mfc • ! 

II aUt>f 3 ( V P 111 another libel two day a before the tml wa|« ‘ \ 

TtnUrdtn A. 6 J whtro lit ob^m-d “However I ito imythm* *•**• ’ u 

1 1 tv Im ev ah mo of npnviousmt niton «w to previous fiub» ‘’J* * li ? t* 1 ' 
ot iiiir of tho <h fmd ml how in, that he w i* actiute*! ,uy « il 

t*r mil ill will ir«) ulmia-ibh Per 1 trie H m Unjht ' J> * 

M Jl K t' 1 * , farj ’ey \ b ' il'y, 2 Iim e N C 1 17 
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In Bond \ Douglas, 7 C AP G27, Ibinger L C D admitted evidence of S 
other libels published of the plaintiff on the suno subject withm a few day s aftei 
word*, as showing the ammus , hx nl*o Webb v Smith 1 Bing N C 379 , baniell 
\ Wins, 1 M A Gr S07 But subsequent libels uo not idniHMble where 
animus is not eqmvocil Shunt \ Laicll 2 bU \ rk 93 >to iLo Peaiec v Oim^bg, 

I Moo A Rob 455 But when- it shows animus it is admissible Chublc v 

II estbi/, 6 C A I* 130 But evidence of sub equent utter mces of the s une slander 
is only admissible, uid not of my other action iblo words Dcfrws \ Dana, 

7 C 112 In some casts other si uulus to the sune effect was rejected on 
Uwgroumt th it “ the d \m v«,es m this c wise m i> lie mere ised by tho e words, \r d 
yet this recorel bo no evidence in i subsequent iction which m vy be founded upon 
them ” Ai/mmoH'f \ ltlalc, 1 Moo A Rob 477 In P^ar^on v Iemaiiic 5 M. 
AG 700 719, Fimlal C J in admitting u petitions of libel s ud 11ns ippears to 
bcthecomct l till, viz, Unit citthcr party may with a view to the dimiges 
give evidence to prove or disprove the e\i°tc nee of i m ilicious motive m the 
mind of the publisher of defimtory nutter but tint if the evidtnci H ivanfor 
that puiposQ e Lblishts another enu e of action the jury Jiould bocuitioned 
agunst giving in} d images m rc-pett of it and tint evidence tindmg 
to provo it cannot be excluded simply because it uny di close another and i 
different ciuscof action’ femularlv m Simpson v Lobmson 12 Q B D 
oil, Denman L CJ «iul ‘ Acts nlthou 0 h subsequent might indie iti the <x 
istuice of motives it a former tunc mil every other part of his conduct 
showing the sunt disposition may equally be ludbcfoic the jury, — refusing 
to nuke rep iration for unjustitiible slandir nny lnvc tint effect In Long 
v Barrel ,7 Ir L R 439, other libels published m the Mine new paper moie 
than siv v c ir-s before, wero received to show in dice , s 0e also Bands Long 
3 II L Cis 393, 401, 407, 414 Cam field v Bird, 3 G and Iv 3G 

In Stale v Humph eg, 1 Cinip 73 note which was an action for perjury 
Graham B admitted evidence of another faLe charge in another form to c how 
malice. In Humming •> \ Garmon E.B iLE 31G,the f ict th it the defend int, si\ 
months after the utter mce of libel, charging a breaking and entering hacl 
publicly charged the plaintiff with dishonouring bills and had cilled him 
a rascal, w is oftticd to show malice, but was rejected 

Goodwill The term ‘good will* is peculiar to the Act, and there is no 
equn dent for it m the Lnglisli liw, nor is used it all, except m a diffeient 
tense The answer to a ch ir D e of ‘express m dice’ would probably be the 
absence of express malice or some tort of defence that implied it This 
moreover, seems to be the moiling of the last cliuseof the illustration 
Donougli Pi 123 

State of "body or bodily feeling, etc This section also provides for the 
admission of evidence regirding the state of body when that is m issue or 
relevant It would be m issue in all crimes of violence or offences affecting 
the human body within the meaning of the Penal Code It would ho relevant 
m all questions of insamtv, legitimacy, life insuiance inheritance, anil identity 
of persona Donough Cn El 127 Illustration (/) shows how persona’ e\ 
pressions of feeling towards each other at or about any particular time may 
be used to show what those feeling were 'and (/) and (?») show the same 
thing in regard to c tit<.s of body Cun Ei 131 So whenever the bodily 
_^or mental feel m g a of an individual are material to be proved, the usual ex 
teeling^plfiiile at the time in question, are al o onmnal 
endenee If they Were the natural language of the affection whether of body 
or mind they furnish satisfactory evidence, and often the only proof of its 
existence And the question whether they are real or feigned, is for the jury 
todeleumne Grccnl El § 1G2 (a) cited in lagloi § 5S0 Urns the represen 
tations by a sick per on of the nature and effects of malady under which he 
is hbounn 0 ire receivable as original evidence, whether they iniy be made 
to the medical attendant, or to any other person, though the former are 
naturally entitled to greater wught than the 1 itter in as much as a phv sician 
is far more capable than a min ui acquainted with the symptoms of diseases 
of forming a correct judgment respecting the accuracy of the statement. 
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Aieson \ Ld Kinnaird , 6 Ea«t 188, R v Blandey, 18 How St TrllSj, 
Gicu v Young 4 M’c 81, Gdc/nist v Bale 8 Watts 3 jj cited in Taylor §obl) 
Illustration (in) is based on Aieson \ Kinnau d, 6 East 188 So iRo answer 
of patients to enquiries made by medic il men and others arc evidence o 

their state of heuth pro\ ided thej are confined to con tenipoianeous sjmptora'S 

and are not in a nature of imrritivc is to how, or by whom such sympwn 
were caused Gaidncr Beet age Case, La Much, 1G9 , R v Nicholas ^ b 
246, It v Glostcr, 10 Cox 471, R v Gutndge, 9 C I P 471 
for the admis-ion of such eMdence is thus pnen bj Mellish L J '*n 
it is material to prove the state of a person’s mind, or what w i- pas'mg*' 
and what wero his intentions, tin re jou may prove wlnt he sud, becau« 
is the only means bv which \oucm find out wh it his intentions were 3 
v St Leona) ds, L R 1 P D 154 lius use of such stitement m om 
spoken of is admissible under the ics gestae notion, or as original ev i* 
l e not an exception to the Hears i> Rule But this seems clearly un . 
There is one soit of evidence of mental condition which id in trutn ^ 

indirect or circunist intial ind therefoic not subject to the Hearsav u » . Q 
where the sharpening of t knife on the morning before a homicide i» 
is evidence or a design to kill, or wheie the repeited infliction ^ 
indicates milice or where running away is taken as unbelting « . 
where a distinct assertion in the form of word"*, predicating a in j 

is offered — a» I hive a pun m m> side” or “I have the intention ot g s ^ 
of town ’ or I do this for such and such i reason, ’—tins language other sort 
an assertion of the existence of a fact than is an assertion ot in J 
of fact in the neit phrase of Bouen L J ‘The stite of a mans 
much a fict as the state of digestion and therefore such a*=er ^ ^ 
taken on the credit of the declarant as testimonial ev idcnce ot me « tl0a 
are met by the Hearsa> Rule To admit them, then is to mike » Lj 

to the Hearsaj Rule Ihe different kind of facts that may be ‘ ^ 


of such assertions ina> be roughly gouped as follows (1) a ertions 


of^pajj 

or other physical condition (2) assertions of pain, design, 
as erttons of feeling emotion motive reison ( 4 ) sundry assertions J ^ 
Greenl Ev § 162 a Wig more § § 1714 to 1740 It is usuallj sai* ‘ „ 

declarations are receivable though thej form the only prooi ,J iri d 

condition (Tag §500) but this has been doubted, and it has bee i c ^ r(S 
to be the manifested condition and not the sicl ness itself wn cn . j# 

gestae to be explained (fhayei, Voir L T 141-143) Phip f ^ („,) 
p 51 Si) Cunningham thinks that «t itements in ulustritions ^ ^ 

un iccompanied bj an} conduct on the p irt of the per-on m s m£>n tal ot 

can be admitted only so far as it relates to the existence oi a p er -on 
physical condition It cannot be meant that a statement mane j i j |nlv ,bb 
as to the circumstances in which he came to be poisoned snoui if c ouU ^ 
to proto the -ret of poisoning in a case in which the ; 9 “ a ““ 1 JJJj Ft l 3 ! 
called and Section 32 (1) would thus be mapplicible-Cta m gl a) , 
but see Palmers Case, Not Tr , Req \ Madeline Smith, " 11 f r cited 

Mai/bnd Not Tr , Reg \ Pickard Not Tr, Reg v Lam sen, 
in Donough Cir El pp 127 132 l( |, bleu 

Such Statements are exceptions to Hearsay “ ^1 oxcepti°" ! Jj 

stated that such statements are not original evidence but ure ; ,1^ 

the Hearsaj Kule In this evse the Necessity Pnncipjc (iif/sii utn-e 

presents it-elf m a difleient form, 11. "relative V line of tU <• J • till I* 
on the consider ition that though the person s te tunonj '™ the tanu n 1^,, 
both nctu illy and eonvementb piicticible vet Iho proh ibililj ot UK |t ,y 
Cn him testimony^ which sh vU be vluc 


Apr 1 


statements is small thus, while there is li mllj a neces-ity 
is it lci't u dc-inbihtj of lesortiug also totUhevr-v, -- 
succific illy to tho present Exception the judicial doctrine has he™ „ r ^nj 
a' f ur ncees-.tj for lick of other better evidence for re ort.ng » p ,„ , ,el 

own contemner vr> statements of his ment il nr pin leal comb "? n ,„ i 

possible to obtain by circumstanci il evidence (chief!} of conduct) 

* - ’ internal shite of pun, emotion, motive, aLS, ° 


STATE OF BODY* 


249 


ltko but m direct nes amount, and value, this source of evidence must usually 
b8 decidedly inferior to the person’s own contemporary assertions of those 
conditions It might be argued, however that the person’s own statements on 
the stand would amply satisfy the need for his testimonial evidence The 
answer is that statements of this sort on the stand, where thcao is ample oppor- 
tunity for deliberate misrepresent ition and small means of checking it by other 
evidence or testing it by cross elimination are comparitively inftriorto &tate 
ments mule at times when no inducement to misrepresentation existed and the 
probability of trustworthiness wi» greater For the use of such statements 
tnen"made oat of Court and under certun circumstanti vl guarantees of trust- 
worthiness there is a fur nece sity in the s°n<*e th it there is no other equ illy 
satisfactory source of evidence either from the s une person or elsewhere It 
follows that the death insanity or nonresidence of the declarant is not a 
condition precedent , and this ha* not been questioned. Wigmorc § 1714 , see 
also section 21 cliuse (2) 

In Ateson v Kinnaird 6 Eist 195 which appears as illustration (m) of 
section 1-1 Lord Elleiiboiough in admitting such statements observed “A 
witnea:> has been r ceived to relate thit which has always been received fiom 
patients to explain — her own account of the cause of htr being in bed at an 
Unseasonable hour with the appearance of being ill What were the complaints, 
what the symptoms, whit the conduct of the parties themselves at the tune are 
always received in evidence upon such inquiries, and must be resorted to from 
the very nature of the thin B The declaration was upon the subject of her 
own health at the tune, which is a fact of which her own declaration is evidence , 
and that too made unwares befoie she could contrive an) answer for her own 
advantage and that of her husband, and therefore falling witlun the principle of 
the case in Skinner which I have alluded (The case referred to by him was 
Thompson v Tmamon Shin 402) So 1 the cvi lence is admitted on the 
presumption, prising from experience th at when a in in does an act his contem- 
porary declarations accords with his real intention, unless there be some reason 
for misrepresenting such intention ” Upham J in Hadley v Carter, 8 H N 42 
“Wherever the bodily or mental feelings of an individual are material to be 
proved, the usual expressions of such feelings are original and competent 
evidence These expressions are the natural reflexes of what it might bo 
impossible to show b> other testinonj As independent exphnitory or 

corroborative evidence it is often indi pensible to the due administration of 
justice Such evidence must not bo extended beyond the nece— ity upon 
which the rule is founded It must relate to the present, not to the past 
Anything in the nature of nutation mn-t be excluded” Per Su, ague J m 
Insuiance Co v tfoAey, 8 Wall 397 So “such declaration* made with no 
apparent motive for misstitement, mi) be bettir evidence of the m aher’s state 
of mind at the time thin the subsequent testimony of the same purpo-e.” 
Per Holmes J m Elmer v Fessenden, 151 Mass 359 

State of body In Annesley v Anqlesea, 17 St Tr 1139 where the 

question was whether the claimant was the le 0 itinnto son of Lord and Lad if 
Allham a vast amount of eil lence was go ie into on both sides regarding the 
bo, Id) condition of Lady lltham daring a certain period Even medical toll 
mon) was adduced to prove that she wa* -liortly before the claimants birth, 
in a condition expecting maternity and that she hid asserted her belli £ to 
^ that effect In Doutfla'y Cann Not Tr which was a similar ciuso of succes ion, 
a question "■ "of' "legitimncv Mils n-o raised The appellant, who cl umed to bo 
the bur to a dukedom and vast estates alhgul that ho was the legitimate -on 
of Lady Jane Douglas and her husband Col Slcuart It was contended, on 
the other band, in the objector that she was a «punous child Consequently 
evidence was led as to the bo hi) condition of Lady Jane at various tunes 
and places The three points considered b> the House of Lords were as 
Lord Ui us ft. Id su<l ‘lln» situation of La, by Jane before her deliver), at 
her delivery and after it was over The o were the points to which the cvi 
dence was directed at the trial In Reg v Staunton, Not Tr, where four 
prisoners were charged with conspiring to cau-e the death of a woman of weak 
intellect by a D low proc- s evidence w is admitted regarding her bodily state at 

32 
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sud Haulms J cl is to show that those who were about her anti saw her 
fiom week to week had an opportunity of seeing the condition to which she 
wa-s being reduced” Donouyh's Cm El 131 Ihc physical strength of a per on 
maj be of probative value to show that he was peculiarly capable or pec« 
li irlj incap ible of doing the act m question Goodhtle a Braham, 4 j B 
4QS 


Owner of vicious animals * Whoever” sv\t> Lord Denman “keeps an 
animal accustomed to ittick and bite mankind,, with know ledge thaUUa-^ 
accustomed, is jmnia /uric liable m in action on the case at '“the suit ofw? 
pe v son attacked and injured b> tlie anmiil, without iny avernment of negli 
Lente or default in securing or taking erne of it The gist of the offence b tw 
keeping the ammil after know ledge of its mischievous propensities ” JenhM 
v Turner 1 LJ Raym 110, R \ Ilungins, 2 Ld Ravni 1583, Cox v 
13 0 B NS 430 , Col e \ Haring, 2H A, G 332, Glad man v Johnson, 36 h 
1 C P 153 So where ag unst the owner of an animal a scienters is to be 
pioved (the knowledge of the animal’s viciouo quality), reputation^of tne 
animal ts lelevant Jones v Pei nj, & Ikp 482 , Palmer v Coyle, 107 'to s 
116 Particular acts of \ ictou-ttees ue also relevant, for the s line «y , f 
Vide illusbahon (c) So pie ious attempts of a dog to bite wis aamitted k 
show the owner a knowledge of its deposition Worth v Gdlmg, Ij R - 
3, see also Thomas v Afoi gan, 2 f M and R 49b, Judge v Cox , 1 btorwe 
283 Hudson v Robert, 6 Ex 697 , May v But Jett, 9 Q B 111 


Receiving stolen property -Proof of knowledge f he act of p 0 ^ 
ism this class of cases (except rarely) conceded, and the question is u to 
cumiuaX intent, as specificalh , as to the knowledge iccompmjmg thopo ,es , 

In wbat waj does *he fact of possession of other stolen good* 
times thiow light upon this knowledge or this intent? From tke-pouit 01 ' 
of the knowledge principle the argument requires that the former PV^-r „ 
be s«ch as is likely to have led to a knowledge or a warning ot tne 
charactei of those goods and that such warning would have naturally 
the defendant also of tht stolen cbaiacter of the goods in question As t ^ 
first element it maj be assumed that the receipt of stolen goods is 1,1 
always more or lesv Jikelj to result m a vvvrnmg, chieilv because # 
is apt to follow them up and n claim them but also in part because a P“ 

not made in tlio ordinary course of tr ide b is often suspicious features 

the vemloz’a offer Ac to the second element the warning thus obtamt 
affi ct the subsequent receipt of other goods upon one condition only nn ™, ,’ 3 (a 
there is i snnifnritj in the transactions, if that the sime per on c ^ 
di post of the second irticlc, or that the second irticle is of the ' l]n . c nf 

first J? i j> >oio § 324 In i? v Dunn 1 3Ioo Cr G 146 which J 

of receiving stolen goods with gultj knowledge, the fict of n u m 0 N , if 
and pledged, within five months vuioue other goods stolen from , > 8 j 
persons ilia brought to the defendant by the same p< rson was um ^ f fl 
an ingredient to in ike out the guilty . inonledge ' fete (•! 

C imlP 177, /. v rfinlei, 1 Mu iml Rob 521-1 Cox Cr 13 |U “E““ ,1,1, 
But in. R \ Oddeif 1 Den Cr G 264 such evidence was held 1,1 wifi 1 i 
Alda son B in thJiveimg the judgment ~aul Here the evidence i 
to show th it the prisoner was> in possession of other piopcrtj 
stolen in December and not that he hul received" sucIT'prO^'fy'* 
to be stolen Now the mere possession of stolen propertj is eVJ j 1 ’ ,n 
fane, not of receivm a , but of stenlm„ uid to uhmt such ev , A oo^ 
present ewe would be to allow \ prosecutor in order to uu.be out tua p 

had leceived with a guilt) knowledge which had been stolen m pr0 pt/W 
fehovv that tlu prisoner hul in December pievious stolen sonic ola? i 
from another place uidbeIougiti Q to other person’ The result of jo ' ? j]r 
wis n h gisl itive change of the law m ls7t b> Stxt U & 33 Viet ^ i 1 < 

section 19 of that Act 'evidence miy bo given tint there " nS *. jkO*” 

po~sc*«ion of such person other propertj stolen within the prcceai ^^rif 
of twelve months for the purpose of proving th it such ptfson knew 11,01 
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for which he is indicted to be stolen ” But illustration (a) to this section 
makes no reservation as to ownership or time , '•o that it would seem that though 
the stolen property belonged to other persons than die prosecutor and without 
reference to the lipse ot time since it was stolen evidence of its po-ses 
sion may under the Act, be given against the accused See ilsoifv Vajiiam 
16 B 414 Its weight m each ea-e mu-t be left to the discretion of the jur> 
Not t Eb 132 In England s 19 of ^tat 34 A 35 Viet 112 has been repealed 
by the L uceny Act, 6 A 7 Geo V c 50 See also 7? v Carter , la Cox Cr 
448, R v lh age, 14 Co\ 85 R v Hantood, 11 Cox 388 , R v Smith, (1918) 
2-K. B 415 , R v Jones 14 Cox Cr 3 

Forgery and Counterfeiting The Chief fonn of offence connected with 
forged and other counterfeit documents or monej are (1) making the false 
article (2) pc-e-sing it knowingly with intent to utter , (3) knowing utteiance 
of it In the list two, the defendant’s knowledge is alwa>s in issue , in the 
first, it is occasionally in 1 — ue, as where the act of writing is conceded but an 
luthonty is claimed The principle here applicable is that a former utterance 
is likely to have resulted in a questioning of the filse article h> the person to 
whom it was piesented and thus the attention of the accused would have been 
called to its suspicious character The former utterance is thus relevant as 
showing that the accused theieby probibly acquired the knowledge charged 
Vide iflustiation (b) , Wigmoie §310 In R v T \yhe IB A P N R 92, 
which was a case for uttering a foiged b ink bill, the fact of three previous 
uttering-) in the preceding month to other persons w is admitted In admitting 
the evidence Loid Ellenborouqh said “The more detatched in point of time 
the previous uttenngs are, the le-s lelation they will bear to that stated m the 
indictment But in such a cose the only que-tion would be whether the 
evidence was sufficient to warrant the mfeience of knowledge from such particular 
trinsactions it would not make the evidence inadmissible” See al«o R v 
Ball R A R 132 , 7? v Balt, 1 Camp 324 , R v Mtllaid R A R 245 , R v 
Phillips , 1 Lew Cr C 105 R v Smith, 4 C A P 411 R v I orbes 7 C A 
P 224 , R v Ball 7 C A P 429 In R v I'orster Dear® Cr C 450 to piove a 
guilty uttering on December 12 an uttering of a similar piece on December 11 was 
show n , see also R v Good tun 10 Cox Cr 5o4 Ini? v 1 Shilcy 2 Leach 985, 
rhompson J observed ‘As to the ca«es put b> the prisoner’s counsel of uttering 
bad money, I by no means agree in their conclusion, that the prosecutor cannot 
give evidence of another uttering on the same daj, to prove guilty knowledge 
Such utterings cannot be punished, until it has become the -ubject of a distinct 
and separate charge , but it affords, trong evidence of the knowledge of the 
prisoner that the money wb bid If a man utter a bad shilling, and fifty 
other bad shillings ore found upon him tins would bring him within the 
description of a common utterer , but if the indictment do not contain that 
charge, yet these circumstances maj be given in evidence on an> other charge of 
uttering to show that he uttered the money with a knowledge of its being bad ” 
Illustration ( b ) speaks only of possession, but it is only n -mglo illustration 
of the knowledge spoken of in the section See aLo R. \ Jams 2j L J M C 
30 Blal a v Albion Life Assuraucc Socieh/ 4 C P D 102,7? v Green 3 C 
A Iv 204 In Mason s Case, 10 Cr App 169 which was a cu*. of uttering a 
forged deed evidence of po— ession of two other stts of forged deeds i fortnight 
and five months later was admitted See Js 0 7? \ losicr, 24 L. J 51 C 131 
Th e postes-ion of other forged or counterfeit irlicles operates m i different 
"'wnyio -how knowledge “The mere f ct of no t ion has m iLelf no force for 
this purpose though it maj be relevant to snow intent But the po e ion m i> 
involve conduct betraj mg a knowledge of the fal-ity of the article,— as where 
counterfeit coins are sen iratclj wrapped in paper or counterfat p iper is Lent 
secreted, or tools are also found, and thus the prior know ledge applies equally 
to tho article tn question II tgtnore § 311 

Illustration (d) —This illustration is ba~ed on the ca-e of Gibbon v 
Hunter 2 II BL 2S6. H drew a bill on G paj able to F (a ficticious per-oii; 
or order, and indorsed in I & name thp plaintiff, a bonafide holder for value, 
«ued G and m order to show tint G knew tins particul ir I s as fictition>» person, 
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S 14 offeicJ the fict of the former matinee of such bills with irregularities and 
suspicious circunist luces of such a n iture th it they must line made G aware 
of the ficiitiousness of Fun wne mil it » is winiitted 

Illustrations (lj and (]) These two me illusti Uions of intention fhe 
c iso m (t) is that oi7?v To/e R audit 551, the case in (J) is that oftfv 
llobinson, 2 East P C 1110 Jhcsc ire in principle lAe illustration (o) Aorf 
Ei 117 The diffiience between (i) and (o) is tint (i) is a case of shooting with 
intent to kill (o) of murder outright l he principle of intent here admits 
other acts of the defend mt tending to negative innocent intent and thus to 
establish the criminal intent charged (to kill to wound, to resi t aiv$^ 
and the like) No fixed rule cm he foitmiliUd as to the similarity which the 
other \ct must bear , it may he done to another person , it may not accompany 
immediately the act charged , md it mi) occur at a time subsequent 
The piecendont illustrites these various ispects of the principle Tf tgmon 
§ 364 In II v Vokt R md R 531, the iccuspd was charged with assault 
with intent to kill The defence was lccident The fact of the accused hiring 
lun away after the firing and concc did himself beside the road ahead, and then 
fired again at the same person, vv is received to piove intent- 

Explanation! Illustrations (a), (o) and (p) lefer to Explanation I JJJ 
rejection of generilficts rests on the ground tint the collateral j* 181 *? 1 ? 
been too remote it indeed there was any connection with the . 
probandum Nort Ei 110 The meaning of this expl motion is that the sw 
of mind to be proved must be, not merely a general tendency or dl T 0 “ 
towards conduct of a similar description to that in question, but* 
of thought and feeling having distinct and immediate refrence to >thc m 
which is under enquiry The fact that a m in is generally disbone t, gent 
malicious generally negligent or criminal m his proceedings does noi 


with sufficient directneos on his conduct on an* particular occason orj»® , 
ke it safe to take it as a guide in nterp 

• - - - light on UB 


any particular matter to make 


his conduct what is wanted is a fact winch will throw light on 
motives and state of mind with immednte reference to that particular occ ^ 
or matter Illustrations (a) and (bj make this clear A man w 


ic* uiusuaiiuna ( uj unw \vj umtvl' uiib urut j* ■- , {0 

receiving stolen goods with guilty knowledge if he is m ^ re ,J^ S c ,, 0 II , [hu 


be generall} dishonest, the probability of lus having been dishonest fl 
is perhaps mere iced but on!} in avagneanu in , fl 


particulai transaction 


. .. .. ,nJ> in a V ague Y“ (0 j l3 

wav but if at the time he is found in posses ion of i number of o^* a , 


” »r mini 0.11 mv nun- in- la luuim Jjuaaro lull ui 1 mi. — llOnSU 

articlea this fict throws n distinct light on his knowledge and 1111 ™ 

to the articles of which he is found in possesion It would be 
to infer becuisp a man was gener 11) dishonest he w is dishonest m soy _ 

1 im; , but it is not d mgeioiis to infer th it «i m in w ho is found in P 0 .^* e by 

A) uticlec, which are shown to h i\e been stolen from different people , „ 

each and all in a di honest manner Cun Ev 122 Die P r,, l c, P 5, % b* 
this explanation is this stated by IT 1 lies J in Hollingham v Head, 4 y on ce 
388 , “The question may be put thus Does the fact of a person a ltin or« 
or many times in his life done a particular act in a particular way 
probable that he has done the same thing m the same way upon . be 

different occasion ? To admit such speculate e evidence woulu 


,t js 

for h 11 * . 


fraught with great danger 

“Tn cl (?j) ‘sags Air Donongh 'the first of these illustration' . Ior „,.. 

to see wh) a man s habitual negligence in letting defective c y r * 
should be irrelevant man enquiry ns to his. negligence inthiS-’Vt 
particular occasion Surely the evidence of h 1 bit would r^urtin rrff'H 


\ ilue The same view has been taken by the Bombay xiign , sue of 
- -1 It has been observed that on tMissu^ 


to the second illustration, cl (o) It has been observed that on 
whether A actually shot Bor not the fact that he had previously ’ n){1 j|gpity 
would hive some prob itive force So too would proof of a genera ° ^ 
of disposition by evidence that ‘A was in the habit of snoot in 0 
with intent to murder them >et this evidence is excluded, even * p y C o 
A s intention, either as too remotel) connected with the particular . 
in i^sue or as raising colliteral questions which could not be resoiv 
case per II est J in Reg v Pmbhudas , 11 B H C R 90 at p 92 
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“It is presumed that if evidence of ‘habit is not admissible as a ‘state g 
of nund' under section 14, it might be admissible as conduct' under s 8 
Habit after all is onlj previous conduct, which is provided for m section 
8 ” — Donough Cir Ev 2nd Ed p 133 

The fact that a man is generall} dishonest, generally malicious generally 
negligent or criminal in his proceedings does not bear with sufficient directness 
on his conduct of an 5 particular occasion, or as to anj particular matter, to 
make it a safe guide for interpreting his conduct what is wanted is a fact which 
will throw light on his motives and state of mind with reference to that parti 
Miular occasion or matter It would be dangerous to infer that, because a man 
was generall} dishonest he was dishonest in a particular case Qunuant v 
Empnot, 38 Ind Cas 723 = 13 N L K 35 

Whether evidence can be given of habit Of the probative value of a 
peison’s hibit 01 custom, as showing the doing on a specific occasion of the 
vet which is the subject of the habit or custom there can be no doubt Eveij day’s 
experience rnd reasoning make it clear enough There is, however much room 
for difference of opiniou in concrete cases, owing chiefly to the indefinitene^s 
of the notion of habit or custom If we conceive if a9 involving an imunble 
rogul intj of action there can be no doubt that this fixed sequence of acts tpnds 
strongly to show the occurrence of a given in “-t nice Butin the ordinary affurs 
of life a habit or custom seldom has such an invmiable regulirity Hence it is 
easy to see wh> m a given instance something that may be Iooselj calk d habit 
or custom should bo rejected, bccau e it maj not in fact have sufficient rogul irity 
to make it probable that it would be carried out in ev erj instance and in most 
inst mces Whether or not such sufficient regularity exists mu t dt pend largely 
on the circumstance 5 of each ca e lliore are two other difficulties that arise in 
connection with such evidence both of them, however, depending on other 
o^clu&iov ary rules (1) The idea of habit is sometimis difficult to distinguish 
from that of character— for example where negligent habit is charged and if it is 
mterpii ted in tho latter aspect, it ma> of course become obnoxious to the rule 
against the use of party s ch iricter in civil and criminal cases (T ide s«? r>2 t 154/ 

(2) Assuming the relc vnney of a Habit or Custom, tho proof of it unj often 
hive to be mult by mm -hilling various evidential m«tmces is the ba&is of an 
inference to a habit or cu«toni If tqworc § 02 It is generally accepted that the 
chiricbr of n per«on chirgid with negligent act as throwing light on tho 
probability of his having act d caielesslj on the occasion in question is in 
admissible Per Stephen T m Broun y B Co E R 22QBH 393 Tho 
real difficult} in such 11 case is to diternnne whether the fact offered is really 
chancier (Dispo ition) or only a Habit 1 e of prudent or negligent methods 
The latter in any case should bo admitted Now the que tion is whether tho 
habit of negligence as in illustration (n) or the habit of care is obnoxious to the 
Character Rule Nigligenceis m one aspect, the not doing of a particular act, 
but in another or more correct aspect, it is tho doing of one act in a manner which 
amounts to negligence in that some other act is omitted which ought to have 
accompanied it There is no reason why such a habit should not bo used as 
evidenci il — either a habit of negligent action or a habit of careful iction Joy 
v Phillip ? Mills iC Co (1916) 1 Iv B 849 The leal difficulties here seems to 
be two It is pos lble to believe that careless action cm ever be an} thing moro 
than casual or occasion vl? If it i« are wo not nail} predicating a careless 
— disposi tio n rather „th m a^ genuine habit and then are wo not violating tho rule 
agunst character m civil cases m employing such evidence ? Theso doubts 
serve to explain the precedents that exclude such ev idence , but tho doubts ire 
not well founded, mu that such ev idence is often of probvtive vjIup, and i»not 
attended bj tho inconvenience of character evidence Wigmorc § 97 

Explanation II — Ongmallj there was only ono explanation to the section 
By a l (1) of the Indian Evidence Act Amendment Act, 1891 (3 of 1891), these 
twa explanations were substituted for the one original explanation Onlj slight 
v c rhal nlu rations were made in the engin'd explanation and it was numbered 
T * Explanation L ’ The Explanation 2 is new This amendment was 
thought neces^arj on account of the decision of the Calcutta High Court m tho 



254 


THE INDIAN EVIDENCE ACT 


S 14. 


ciiso of Queen Empiess \ Km tie Chaiuha Das, 14 C 71 (F B, ) In that ca>e the 
question referral to the Full Btnch w is whether m the trial oi a person chared 
with the dishonest po -session of stoli n property, ev idence could be given of a 
previous conviction of the accused for nttf nip ting to receive stolen property, 
knowing it to be tolen 1 he 1 ull Bench decided on the 20th July 1687, that 
under (old) section 54 of the Ewdcnco Act, a preMous conviction was in all 
< a set, admissible in evuh nu igiunst an accused person Section 54 of the Evi 
dence Act is it then stood, ran as follows — ‘In criminal proceedings the fact 
that the accusal poison Ins been previously conMcted of any offt nee is relevant, 
but the fret that he has a bad character is irrelevant, unless _eyidenc9-,Iflfc-hw*’ 
given that lie has a good character m which case it becomes relevant Explanation — 
This section does not ipplv to casis in which the bad charaiter of anj person i 
m itself a fact in issue By Act III of 1891 the said section has been ameiuM 
m such a wav as to render the previous conviction of an accused per on 
irrelevent when it is sought to prove the conviction with the objtct merely » 
showing th it the accused is a in m of had character and is therefore more likly 
to have committal the offence with which he is charged The fact that a per on 
has been previouslv convicted of an offence has of itself little probative force to 
establish the fact that he has committed another offence and it is not 
to admit evidence which can onlv prejudice the accused” Statement of 
and Reason* of Act III of 1891 The result of this amendment of the law i «»» 
the rule as to the relevancy of a previous conviction is to be contained in ^ 
tion 43 of the Act The existence of the judgment convicting the accu * 
only relevant if the fact of the conviction is a fact in issue or is relevant unu 
some provisions of the Act Explanation 2 has been added to section 14, » 
to allow a previous conviction to bo proved in order to show a guilty knowe 
or intention Statement of Object and Reasons of Act III of 1891 Aaftwj 
reg ird to the character of the offence under s 400 I P Code, prevaous_com» 
ssions of dacoitv aro relevant unders 14 of the Evidence Act, so-tonvic 
previous to tho time specified in the charge or to the framing oMne charge 
relevant under Explanation 2 of s 14 but convictions sun eq 

to the time specified in the charge and to the framing ^ 

charge are not so admissible Emin ess v Kaba Kumar, 1 C 

146 In a trial for an offence under section 4 (a) of the do . 

Prevention of Gambling Act (Bom Act IV of 1887) the evidence urn 
accused wis previously convicted of similar offence is admissible! to snowg 
knowledge or intention Emperor v Aloomvja, 28 B 129=5 Bom » j , w 
per Chamhaiarluir and Ashton I J ( Jacob J dessenting) In ,i 
Par si v Vie Emptes s, 4C W N 97 = 27 C 139, the appellants were com 
under section 401 of the Indian Penal Code of belonging to a gang or P . ce 
associated for the purpose of committing thefts The question waswhethere ^ 
of pievious convictions of some of the accused of theft was admissible j n 
purpose of proving as ociation for that purpose and bad char fp re nce to 
rejecting the evidence the Court observed “It i u sufficient to add in reI , ^ 
the case now before us that the character of the accused was not in issue ^ » 
in ( on sequence evidence of such character or reputation is not Adm 
But this case has been distinguished and doubted m Banai v . rt 
Einpcior* 15 C W N 461=38 C 408 In delivering the judgment 

observed “But in cases where th other evidence has established ^ on , 
for purpose of habitually committing theft evidtnce of previous 
whether for offences against propertv or for b ad it 

heed admitted not as evidence of character, but as eudence of haoii ^ ^ 
would seem that of -uch evidence, convictions for bad livelihood s fcf 

more co 0 ent than tho-e for isolated thefts Such evidence must y , of 

weighed A ■‘ingle instance of theft for instance would count tor 
notlung There must be at least two or more ca«<s igain t the sim ^ ,, 
dual to t 'how habit but the evidence of such convictions is adm . fl (,d 
cleirly against the weight of authority in this case Wo have am 
the ca-o of Empress \ Kaba Kumar Pathna.il 1C W N 146 m»> 1 a.* 

to cite four unreported cases that have been laid before us ubtf . 
admissibility of such evidence' See also Emperor v Pukaram, 1 
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811 = 11 Boiu Tj R 373 So when several persons arc charged with belonging g 
to i gang of persons habitually committing dacoitj under section -100 of the 
Indian Penal Code, evidence of the commission bj them of offences other 
than dacoity, being evidence of bad character, is mad ini', ible under section 
14 of the Evidence Act Etnperoi \ Ilaji Slier Mahomed, -46 B 053=73 Ind 
C is 67 = 25 Bom L R 214 The reason for admitting suji evidence 
is thus given bj Flucectt J, ra 4G B 958 “Such evidence clear!} falls 
under section 14 of the Indian Evidence Act, as showing a disposition 
on the part of the acous d towards particular conduct alleged 

against Jaintjiii the charge namelj, a habit of comitting (1) dacoitj (2) theft 
But if m order to e-t ihhsh a h ibit of co nmittin 0 dacoitj \ ou relj on evidence 
that tho accused had previouslj committed thefts, jou no doubt produce 
oud< nco w Inch maj show a disposition towards conduct of a siimltr d< _erip 
tion to that in question, but not of the exact description in l sue A pi r on 
maj bo a habitual surreptitious night thief, but this go"s verj litth \vi> 
towards showing that Ho has a disposition towards dacoitj It i little, if 
\nj tiling more than evidence of bad character which is excluded bj Motion 54 
of tho Indian Evidence Act” See also Public Prosecutor v Dojwjcn 2 Ind 
Cis 307=32 U 179=3 31 L 1 1001=9 Cr L J 5G7, Emperor \ Drbemba 
3b C 573 584 = 13C W N 973, Ctnpe>or\ Pachu Das 47 C 671 692 =21 
C W N 501 But when a person as being trn d for tho oflt net of belon B tn„ 
to a gang of thieves, evidence tint ho wa*» previously convicted of dicoitv is 
r levant and admissible But if the conviction took place long befort tin 
s cond prosecution no wciditcan Ik» attached to aucln vidence for tin purpose 
of proving that tho iccusid Ins a habit of committing thefts MoU limn v 
Cntpcioi S9 Ind Cas 327 = A I R 1923 Bom 193 In a prosecution for 
theft it cannot bo assumed as a matter of course that a previous conviction 
for tho sanan offence is relevant m e tabli'dung the guilt of the accused A/a 
''hwe v Oncen U B It (1S97 — 1901) Vol L 144 But such pr< vious convic 
tion maj bo admissible after conviction for the purpo o of afloctin 0 the 
punishment imposed Queen Empress v Nya Yan (U B It 1892—1890) 

Vol 1,82 

Seditious speeches— Intention Whoro certain speccln s form tho sitbji ct 
matter of a clnrgo for -vulition and whin «uch -pet chi s form part of a &<nes 
of spe< dies or lectures on otio topic delivered within a short period of time 
inj of such speech's or lectures will bo admisaible undir section 14 of the 
Evulonco Act, as ovideuc) to prove the intention of the speaker m re poet of 
the speech which form the subject matter of the charge Cludamb vam v 
Emperor, 32 3L 3 This principle is reco 0 m-»cd m illu tr Uion (e) to eetion 
14 of the 1 uduiico Act and lias been acted on in cis s of prm cutions for 
sedition in all the otln r IIi 0 U Courts in India. Such cvulincx was^ hr Id 
admissible in tho ca-o of Queen Empicss \ Jnnudra Chun ler Iiosr 19 C 15 (16) 
and il-o in the case of 12 npcior v P'lanuultei \alU 1 fitter 15 C 915 and as wi 11 in 
thocas) of Queen Lmprcss v Hal G ingadhar Titn! 22 B 112 In charging tin 

jurj in the list nannd else l/, /usher S tramj at p 139 slid \ou will thus 

see that the whole nutation is one of the inti ntion of the accUsid in publishing 
these articles Did tlioj mt ml to excito in the minds of their r ultra 

fe»lui„ of disithction or oneimtj to tho tWinnur Jit’ Or did tin a 

mt ml uunlv to <xutn dts approbation of errtim j.o\frn»K at nu 1 urcs * 

It was ll <0 held idim* ibid m th< ci-e of Quern— 1 mprt* i v 
»J!^ - iil-V^53\l l k 'J)' a I ull Ibnch of the \H ah ibid High Court 
In dt barring the jud 0 ment oflh lull B nclu Nr John l tje at pi„« 69 *ai 1 
**ll»e intuition of tlu &pi ik» r wrtUr or publish' r nuv be mb rrt-d from th* 
particulirPiWHx.h irticle or 1« tt r or it ina\ lx proved from tint p ill, irt»cl« 
or lettir con id< r d in conjunction with what ich -jvikir wnnr or publi h«r 
hiss aid, wntt nor imbh-luxl on mother or otlur o^a ions In tlusconnii 
tton reft r< nci in i> al-o b) madi to tlu» jul„nunt of tlu nnjoritv of the Titles 
sitting m tin tour forth consi l< ration of tlu crown uxs r. - rvtd in Jus v 
Ih id (UUij 2 Kk B bJ sHiuojs artichs jm)di led in the sum m w jmvr 
not for mng tlu sub} x,t of th charj, s on which the prisoner uh>in„ truxl at 
the tain ars idmii«ihle to show the tnkauon of tlw i*r-on who prmuxl c r p ib 
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lishert the letter Emperor v Phammhci, 35 C 945 But articles not forming 
the subject of th ch irge and appearing m o f h< r issues of the same paper, are not 
admissible to show the intention of the writer in the article complained of in the 
abs'Mic' 1 of proof of his idintitj Uanmohan Ghose v Emperoi, 38 C bi 
In case of sedition the question of intention is one of the fact Ganeshv Em 
peror, 34 B 378 = 12 Bora L R 21 The question of the intention or knowledge 
of an individual may deter nine his criminal liability under th ordinary law of 
abatement by incitement by means of words, wrfften or spoken, but under the 
Newspaper (Incitements to Offences) Act no question ot the intention of the writer, 
printer or publi her arises and no formal liability is 

person Gmja Sunder v Enp^tor, 36 C 40") So in sedition (including s Jitious 
riot and seditious lib»l) other acts and utterances are rec nable under the pro nt 
section, to evidence seditious intent 7? v Hunt 1 St fr N S 171 , Bedford V 
Birlei/ 1 St Tr N S 1071 , B v Obrien, 7 St Tr N S 1, 75 , Rv Bairn, 

D L R 332 (Canada) 

Instance where such evidence were admitted. under the English Law 1“ 
Earl of Pembiokes Trial 6 How St lr 1309 1325 1327, 1331, 1336, whuh 
was a case of murder dec°ased person s complaints of pain and the came otln* 
wound, mad“ to bystanders and to a doctor, received see also Cannings 
19 How St Tr 478, Ai^son v Kinnaird, 6 Eist 195 But the statemen 
must b« confined to contemporaneous symptoms, and nothing in the nature , 
a narrative ^ admi&^ble as to who causal them or how they were caused • » 
Olosler 16 Cox Cr 471 (47 d) So in a cas- injury to a workman in anew J s 
statement that a wasp stung him wa^> held inadmissible Anmjs \ But ’ 
(1912) 1 K B 40 In Gardner Peerage Case, L Q Marchant’s Rep 170 1«* 
woman’s statement to a physician attending for childbirth of the d'te or 
conception was exclud d In Spencer Co aper's Trial 13 How St lr liw 
statement of the deceased as to b°ing melancholy, ill, and m low J* 
was admitted In lied ford v Btrleg 1 bt lr N S 1171 ^ ^233, l 

which was case against *edicious mob, expressions of alarm by pw*. 
m the neighbourhood weri admitted to «how feelings produced by the f 1 i 
ing In/2 v Vincent 9 C A P 275 complaints to police by persons 
at violent chartist m etmgs were admitted, the persons not bang called. o ' 
Thomsons Case 7 Cr App 276 = (1912) 3 Iv B 19 which was a < a o ot aboru ^ 
in March 1912 the woman s statement in February that she intondtxi to 
herself was excluded See also in R y Wainwnght 13 Cox Cr 171, vfh,c,1 i lV( > 
n case of murder of one H L On the last day when H L was ^ 

she made a statement on departing from her house declaring her line 
CocJ burn C J excluded the term* of th^ statement A reporter's note cite ’ 

Pool 1871, before Boiill G J as invo’ving a similar ruling If igmotc * j 

In tile two 1 V'-'t mentioned cas n s the evidence was disallowed on the ® J/lU/’ 
application of he res qeslne doctrine As regards the Thomson's case yW. 40 
tnoic ri marks “It i 3 strange that in this day and gencrtion »n Lngh h S* ? jul arr 
bo so uninformed upon the principles, of the law of Evidenc ’ l ide $ > J 
1726 foot note (4) inon a 

In h illotes v Williamson, Moo A M, 307 which was an action 1 j in 
representation th it I) w is sol\ent,ilu pi untiff’s declaritions at thotuneo * lp< jf 
“mat they had received a favoanble account of him and woulu »c 
send them * wis reived as &howin 0 thur reason for sending tno 1 ci„,n(f x , 
whether they s°nt them in reliance on the representations feo also in i 

Sheu (1S91) 2 Ch 581, o93, which wis a case of los* ^ ifcontruct-U • l.- » * 

illegal limits of litigation against the plaintiff’s patented articti 11 c ^,3 
would bo customer was admitted to show his rei on for not dual P 
the plaintiff . , „ , ir «.. W* 

In I niton \ Green 1 CAP 621, which wis a cass of necess ™ ■* • 

wife and the defence w n her ulultery wife s statement was admitted as 
put of thoc»u*a of lur lxmg so turned out In Willi ' \ rH \’ r f^hv* 
170 letters of a wife to lur hu Kind or others w n admitted to show 
towards him In Junes v Thompson, 6 C A P 115 &t dement of t wue , 
nal conspiracy as to -i diary kepi by her that she kept it to «how tolur _ „ f 

was uimittiil to evidtnco her feelings towinU her husband Bat in ” 
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IVclblcr, 7 C &. P 19S, letters by a wife, offered to 'show her happiness with her 
hu-band, were not admitted because written after attempted adultery 

Statements by a testator m a will case are also admissible as assertions u£ 
a «tate of mind In Suydcn y St Lconatds, LR 1 PD 154, 1 Icllish L J 
said “ Eho decl intions which are undo before the will art, not, I apprehend 
to bo taken as evidence of tho will which is subsequent 1) made, they obviously 
do not provo it, but wherever it is mntcri il to prove the state of a person’s mind, 
or what was pissing m it md wlnt were his intentions, there y ou ma> prove 
what * ' *>aid because that is only the means by which you can find out what 
his" intentions -wife ’ &o also in Oiuc! \ Quirk, 4 S W S Tr 442, H ride J 
observed “ It is familiar enough practice to leceive the unsworn declar Uions of the 
testator in evidence for the purpose of arriving at this general intention where 
his competency is in dispute or where there is my imputation of fraud in the 
making of Ins will, form -uch ca-'es the °tato of his mm d and affection is m 
itself a miterial fact of which such statements arc the fur exponents But 
where those deductions aio vouched to prove the fact tint he had decl wed 
and embodied those intentions in a certain will, they have no oth/r title to 
confidence than the statements of any other per-on who bad seen the will and 
could «peik toils contents In this aspect they become mere hearsay ’ see 
al-o Keen v Keen, L R 3 PAD 107, Wiymoic § § 1718 1722, 1729, 1730, 
1735, 1730 

Fraudulent intention— proof of ‘It is m truth confirmed by all ex- 
perience that in tho great majority of cases fraud is not capable of bung 
e tiblished by positive and express proofs It is by its very nature secret in its 
movements, and if thoao who^o duty it is to investigate questions of fraud 
are to msi t upon direct proof in every case the ends of justice would be 
constantly, if not m\ inably, defeated Wo do not mean to --ay that fraud can 
be cstiblished by un less proof, or by iny different kind of proof from what is 
required to e t lblish any other disputed qut lions of fact or that circuni't uices 
of mere suspicion winch lead lo no certain result should be taken as sufficient proof 
of fr iud, or the fraud should be presumed against anybody manycise,but 
what we mean to say is that, in the genci ility of ea.es circumstantial evidence is 
our only resource m dealing with questions of fraud, and if this evidence is 
sufficient to overcome the natural presumption of honesty and fair dealing and 
so -satisfy a reasonable mind of the existence of fraud by r using a counter 
presumption, there is no reason whatever why we should not act upon it * 
Per Midler J in Mothoora Pandeij v Pam Rachya, 11 W R 482, 483 = 3 BLR 
A C 108 So where the question of the fraudulent or fictitious character of a 
transaction arises it can only be decided on a consideration of all the circums- 
tvnees of the case as proved or admitted direct proof of fraud being rarely forth 
coming Seth Ool uldas v Mt Jankec 9C P L R 142 

Mere speculation and probability is not sufficient in law to support a 
finding of friud Raj Narain \ Ron shin Mull, 22 W R 124 , Sheikh I/ndad 
ill v Mt Kootbjj, 6 W RPC 24=3 JL LA 1 Fraud may be presumed on 
good grounds Kidim \ Ramdhan 6W R 235 Fraudulent intention^ can be 
inferred from secrecy Joshua v Alliance BanI of Simla, 22 C 185 

Fraudulent transfers to defraud creditors In cases of transfers in fraud 
of creditors the act of transfer is conceded Generally no specific question as to 
k nowledge (except m cases of insolvency) irises and the inquiry is only confined 
""to the laTialtiGn accompanying the act Other transfers of property may have 
some bearing m proving fraudulent intention by negativing the probability of 
good faith But they mu t have such a probative value whenever they are made 
under such circumstances that they cannot be naturally accounted for by tho 
ordinary course of business m which such transfers occur from tune to time 
with good faith Tho difficulty is to determine what circumstances arc essential 
to produce this improbability that the transfer was in that ordinary course which 
involves good futli In such cases the following circumstances are to Ik 
considered (I) The quantity of property convey ed, (2) the persons to wh 
the transfers are made, (3) the time of other transfers, and (4) the consul* raj*''*' 
paid. On the whole, while several sorts of circumstances are eignifir ud» * 

33 
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§ J4 weight may vary m each ci^e, and no one of them is essential, except that of 
time and here no fixed rule can be laid down Vide Wigmoi e § 333 The 
fraudulent intent of the transferor naj be indicated b> other cireum taucea not 
of the above ‘sort — such as the debtor o lemainiug in posses ton after the 
mortgage or sole, the pendencj of suits at the tune of the sile aud other eirtums 
tancea suggesting their own significance and not ruling any ditncullj w 
pnnciple Wigmoie § 335 


ILLUSTRATIVE CASES, 


Admissible 

A writing made some tune after 
the committing of an offence under 
section 124 I P Code is admissible 
m evidence under s 14 of the Ev idence 
Act Empeioi v Phillip, 30 Bom L 
R 315=103 Ind Cis 30 = 29 Cr L 
J 320= A I R 1928 Born 78 

Formei judgment more than 25 
jears old and convicting accused of 
dacoity is admissible in a case uuder 
s 4011 P Code for showing cuminal 
tendency to commit theft and not habit 
of committing thett Mol n am v 

Empeior, 89 Ind Cas 529 = A I R 
1925 Bom 193 ^ee also Bonai v 
Empeior, 38 C 403=13 OWN 461 
Empeioi \ Xaba Kumai 1 C W N 
146, Empeioi v Haji Slier Mahomed, 
25 Bom L R 214=73 Ind Cis 67 

In a trial for an offence under ss 
233 and 243 I P Code of being m 
possession of counterfeit coins and 
instruments and m itenals for countei 
foiling com evidence of the po^s ion 
b> the iccused of counterfeit coins and 
instruments for thur minuficture at 
his hou«c in mother di tnct is adnus 
sible Ut'n (ro^am v Empeioi, 61 
Ind Cis GlT^iiCr L J 407 

On i chaigc i„ un-t the iccu-cd of 
(hcitin e bv / lively icprcscnting tint 
the} weio the sen into of i wealth} 
Ind} uni were entru ted to ict on her 
behalf jU the irringeinents for loin* 
to be m ide to th eompl uu mts out of 
the moiiC} -he po -t. id, and thucb} 
obt lining' monc} from them on one 
pritc\t or mothir in tonniUion with 
the nffur, held tint evidence of ms 
tmcoa mill ir but uncoiintcUd trm 
actions with other Tier on- during the 
ptncil coured bj the tvideme of the 
eompluinnnt i* «dm» ible untler 
-cction 1 1 of tin 1 \ idence Act in order 
in prove the intuition of thonccuid 
Fmperor v Wad* 1/#, 15 V I 7 
J II — iO V 27 J 

In a cum. of clu iting it is open 
to tin’ pro-ceution to «how tint the act* 


Inadmissible 

Where the accused is charged undu 

* 409 Pen il Code, for embezzlm 
three specific sums Held, tint c 
deuce of collateral offences in rc P 
of other “ums was not admis*^ 
Pntchmd v Empeior, A 1 K w 
Lah 382 , , r 

Where m a particulu* trial umM 
action 420, I P Code evidence va 
let in with legard to a previous 
fnud which wis alleged to have 
committed by the accused per* .. 
the witness who spoke to the fjJ ’Lj 
on a particuLir occa&ioii he was 
by the accused in re-pect of » . 

sum Held, that the evidence ! W 
inadmissible m law and lWcann^ 
brought in with the aid of s H ® 
of the Evidence Act Gokul\ ^ l ^ 
29 C W N 483 = 86 Ind Ca« 

& L I 906 *ee il-o It > 

Wahid , 34 A 94 (l( i nlin i- 

In a cise of murder b) w |hf 

teimg sweetmeat*, the facto fli j 

accused offered sweetmeats to J , n(tf 
poisoned one uf them i» n0 f \ t t 
under section 14 of the Pvn , ^ 
KaAu tain v Empeior 
262-0 N L T 141 K o 

In i pro ccution under , 
of the Pen d Code for h >' » ml 
in„I} mule i false cl uni j., 

igim-t certain per-onS ova ,i f 

ting to other suits brought »' u 
iccused igunst other P*^ 3 *■ "Vrf 
idmi--iblc against the new ■ 11 Vc{ , 

sections 11 ami 1 > of the! v h if 
for the purpo e of shown,, * , 
m tmus of the- iu CU i‘d r -aui. ft;i ^7'^ 
tic c at c of fi uul or i } 
of fi uuluknt cl urns ami for the j * 
of n lmUiii D the defence tint ‘‘JA £ 
culir mt w is brought m fc® 1 . n 
or an} ugge tion tint ll , [ipri l i 
under onto mistiht or nu ** n ^r 
sioii But Liuittuo iJitmffW” 
mU in tituted b} other jkim) u3 ^ 
ndnu tble at, mi t the acctiM . {>/ , 
tho e mu md the -uit m ll,ut4 
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2o9 


Itlnu^ible 

chirked u 0 iinst the nccu& d utro jnrU 
of a bcrica of similar acts comnutud 
b) him or m which In w at concerned, 
at or about tho timo in question E\ i 
donee of such other nets whether 
prev 10113 or subsequent to tho friuilt 
charge d against tlu nccusul is n le- 
vant for the purpose of showing 
YfliPtlie*’ or not tho intention of the 
iccu^ed was horn t or fnudulent 
GmUtan \ Empcroi, 209 P L R 
1914 

In casts where tho other evidence 
has e tablished association for purpo ts 
of lmbituall} committing theft eu 
denco of previous convictions whether 
for offences against proper!} or for 
bad livelihood is admissible, not as 
cv idenco of cliar icter but as ev idenee 
of habit and of such iv idenee con vie 
tions for bad livelihood would lie 
more cogntt than tlioso for i olated 
thefts Bonai \ Empcioi, 9 Ind Cas. 
>33-13 C \V N 461—33 C 40A 


I 


t 


i 



■J 


Inadmissible 

moused me p irt of the same ti ins iction 
or tin rt-ult of a conspiric} between 
them Lv uh nee w Inch goes inert 1} to the 
character or disposition of the accused 
ins a ptrson Iikflv to have committed 
•hi oik net is gem rail} m idmissibh 
agun&t the accused But evidence 
which is otherwise relevant does not 
Ik come nmdims ible merel} because 
it di t loses the comntis ion by the 
accused of other offences haghunath 
v Enwaoi, 40 Ind Cis 696 — 22 
C V A 494-19 Cr L J 776 

I he accused, a license clerk m a 
Municipil office, was charged with 
having cheated thief persons bj demand 
ing from each two inna u in excess of 
what was legitimate licen e fee On 
behalf of the prosecution evidence 
w is produced to prove that he had 
also cheated other persons Held th it 
the evidence was in admissible 
Eniperoi v Abdul If ahxd, 8 A, L J 
1269-12 Ind Ca^ 987 

Lv idenco of otlier dacoities by 
iccused is inadmissible either under 
section 14 or 13 of the Evidence Act 
Vandi Ghasi v Emperoi 13 Ind Cas 
781- 1912 M W N 49 = 13 Cr 
L T 125 

In a suit on libel, evidence of 
instances of acts of tho plaintiff more 
or less do ily resembling the parti 
cular acts of misconduct imputed to 
him m the libellous statement is m 
admissibla The defendant can justify 
the libel n& true in substance and in 
fact by prov ing its truth, not the truth 
of other acts and occasions having 
nothing to do with the act in question, 
unless it is intended to show that 
those acts were parts of the habitual 
and intentional not accidental, con 
duct of the plaintiff Nadu thaw v 
Pn O) shau 19 Ind Ca» 98 = 13 Bom 
L R 130 see also Queen Empieis 
v East Gonda, 19 B 51 

In an action for ail injunction to 
restrain the use of a trade mark, if 
the defendant s goods on the face of 
them and having regard to the 
surrounding circumstances are c ilcu 
lated to deceive ev idenee to prove the 
intention to deceive is inadmissible as 
being unnecessary, the rule being that 
a man must be taken to have intended 
the reasonable and natural con=e 
quences of hia own act Manna v 
Jauafa, 35 C 311 
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S 15 


15 When thine i& a question yvhethei *m act was acci 
Facts bearing on dental 01 intentional, * (oi done with a parti 


j? acts During on ‘ ~ «*».*,*»**«***., " -r 

question whether act culai knowledge oi intention), the fact that 
was accidental or in suc h ac t fonned put of a senes of similar 
1 ntloal ' occui lenccs, in each of which the person 

doing the ict was concerned, is iele\ant 


Jllush ations 


(a) A is accused of burning down his house in order to obtain money fw 
which it is insured 

The facts that A li\ ed m sever il houses successively, each of which be 
insured, in each of which a fire occurred and if ter each of which fires A receive 
payment from a different insurince office, are relev int, is tending to «hoff t™ 
the fires w v re not accidental 

(h) A is employed to receive money from the debtors of B It is A’** W 
to make entries in a book showing the amounts received by him H em \i 
an entry showing that on a pirticulir oceisi on he received less thin herein) 
did receive 

The question is, whether this filse entry w is accidental or intentional 
The facts thit other entues m ide by A m the same book are false, ami 
the false entry is in each case in fuour of A, are relev inL 

(c) A is accused of fraudulently delivering to B a counterfeit rupee 


The ^utstion is whether the delivery of the rupee was accidental ^ j e j u er e ( l 


The facts that, soon before or soon after the delivery to B, 4. , l ! e .*0 
counterfeit rupees to C, D and E arc relevant, as showing that the demw_ 
B was not accidental - “ j 

Scope of the section Section 15 of the Evidence Act is au' application^ 
the general rule laid down m section 14 Emnerot v Debend) a, 36 0 m 
OWN 978-9 C L J 610 It lays down that wheie there is 

tal or intentional oi done uith apaiiieuuir hn 


whether an act was accidental or intentional 01 done uitn ayuntew' cn 
or intention the fact that such act formed p ut of a series of snnil ir occu * ^ 
in each of which the person doing the act was concerned, is re , le ' J “ J t jit 
wrong to say that this section only deils with intention as opposed to « ^ 

The bracketed words weie added by s 2 of Act III of 1891 winch mu * ^ 

overlooked in construing section 15 Per Chaudhut J (dissenting) ■“ 
v Panchu Das, 24 C W N 501 at p 52a F B But »ai 

llooherjce 7 took a different view At page 516 he observed t 
no room for any hypothesis that the death of the woman, wnoeve^j ence 
have caused it, was either accidental or unintentional The meuica e uot 
makes it incontestable that the act amounted to deliberate murder ^ ^ 
consequently arises whether the act was accidental or intentional' o * 0 { theft 
with a particular knowledge or intention In so far as the accid e!1 r 
was concerned, there was also no question, whether the net was ^ c ) lC rJ 
or intentional or was done with a particular knowledge or intention ^ ,j 0 ibi 1 
agreed with Moot erjee J m that case According to Sanderson ^ ^ jnJ , flC a- 


U . uing LU - y./jjg 

section, has no application where there iri no question of an ic beat* 

* ~ ’ * ' r crimes is admissible «• * ( * 


al or intention U &o eviuence ot oiner crimes ^ 
upon the question whether the acts alleged Jo con'titute-tfi^fluuUws^^w 
the indictment wen designed _or accidental^ Per ^ ^ 


me inaiciment wert uni gucu ui awmeiiw ^ t» as'J, ' 

Att Gen of New South Wales, 75 L J IC B 693= (1906) 2 K Inti 
nho R v Bond, (1906) 2 IC B 389 In Gunnant v &'W r JV 0 In^ 
723 = 13 N L R 35, which was a cise under s*. 467, 471 and 193 oi , 
Penal Code, in respect of a receipt of Rs 4200 discharging « . ^p 1 
complainants were allowed m the lower Court to file certain cer* 
mtented to prove that four different document-, namely (1) a *uli , 

"Tct J 


* These words in s 15 were inserted by the Indian Evidence 
Amendment Act, 1891 (3 of 1891), s 2 
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(3) a deed of It w», and (4) another receipt, written by the accused K were 
suspected to be fiKe documents, ind were not acted upon by Court As regards 
the adtmwbihtj of the'e documents tho Court observed “There wis no 
question here whether tire writing, attestation or pioduetion of tho receipt for 
Rs 4200 w is accidental or intuitional Lichwus admittedly an intuitional 
act ind it seems to me thit to judge of tho intention and know lege of the 
acribo and itte^ting witness by the opinions of other Judge-? on othei docu 
men ts written and attested by these persons in suit-? and proceedings to which 
they were not pirtic* is a use of section 15 of the Eudence Act which was 
never intended by ifurc Section 15 mu-t be read is subject 

to T>cciW "jf-l, so far a» evidence of knowledge and intention is concerned 
So under this section the prosecution cannot u->e the ev idence as to the conunis 
“Sion of other lets of a simil ir nature m proof of the existence of the specific 
icts which form the subject nutter of the charge But when the existence of 
the e lets has been e«t ibli-hcd by evidence aliunde and the only question 
which it mains to be decided is whether they were done accidentally or 
intention illy or with a particular knowledge or intention then and then only 
could the evidence of other similar acts be let in Pr itch aid v Ennicior, A L R 
1928 Lah 382 An illustrition of the kind of cises m which such e\ idence 
cm bo ulmitled is Gndhan Lai v Croiui, 12 P R 1913 Cr =2G9 P L R 
1914=* 6 Ind Cis 964 where the accused had been ch irged under * 4201 P 
Code for hiving received from the two conipl unants certun sums of money 
on filse pretences th it he had been uithoriscd to recruit unskilled labour 
for service m Afric i md th it on payment of cert un fees he would be able to 
engige them for service in tint country The prosecution illcged that the 
accused had not been given my such authority to recimt and that the whole 
of Ins recruiting business wis bogus ami fraudulent The accused admitted 
hivin 0 received this sum of money but alleged that he had done =o honestly 
ai)d not with my fiuudulent intention To icbut this defence tho prosecution 
wis allowed to show that in the cour o of this recruiting business the accused bud 
defrauded other persons fiom whom ho bad received sums of money on false 
pretences of a similar kind 

In general whenever it is nec^snry to rebut, even by anticipation, the 
defence of accident, mistakes or other innocent condition of nund evidence 
that the defendant has been concerned in a sy stematic course of condui t of 
the same specific kind as that in question may bo given Pei Mookeijec J in 
Amnta Lai v Emperoi 42 C l )i7^2L C L J 331 = 19 C IV N 67 6 But 
systematic act mentioned here should not be confused with design or system 
(Vide p 230 ) 

'becfcion 14 provides that facts showing the existence of any state of mind, 
such as intention or knowledge are relevant when the existence of any such 
state of mind is in issue or relevant and section 15 provides specifically for 
allowing evidence of similar occurrence in each of which the person doing the 
act was concerned, whenever there is a question whether the act is done with 
a particular knowledge or intention ” Per Fauceit J in Emperoi v Harjivan 
tain A. I R 1926 Bom 231 = 50 B 174=28 Bom L R 115 This section 
applies to all cases where the question is whether an untruthful statement is 
accidental or intentional or done with a particular intention, etc The test to be 
applied must include every possible defence and must not be confined merely 
to the actual defence raised by the accused Emperor v Yakub Ah, 39 Ind 
Cas_ 073=45 A, L J *U=39 A 273=18 Cr L J 529, but see Rex v Bond, 75 
X'T-Krarb’J^lOOO) i K B 38 n 

The statement of Objects and Reasons of Act III of 1891 by which the words 
or done with a particular knowledge or intention, ” were added will show the 
purpose for which these words were added It runs as follows “In English law for 
the purpose of proving guilty knowledge evidence of other acts of a nature 
similar to that charged may be given in cases of uttering false corns or disposing 
of forged bank notes (RusseU 233) On the whole evidence of this nature 
has been confined to cases of coming and forgery, but there is ono ca«e Reg 
v Franciv, 43 L J M C 97, in which evidence was admitted on a charge of 
obtaining money on false pretence* In that case Lord Coleridge , C J -aid 
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‘It wins tic ir U|ioii prinupli Hint when the fact th it tho pn oner has done 
tho tlunj, chared is proved and the onlj run uiung question is, whether at the 
time ht did it he h ul guiltv knowled 0 i of tho quality of hn act, or acted under 
a nut ike evidence of tin, elites r< unveil mu t he ndmis iblo * This ci e prob- 
abl\ goo- further thin nnv other tint and the unendment which has been 
piopos-'d of section 1 » wins to provide sulh„i f 'ntl> for theclassof esses in 
which the pcculi ir nitureof the offence makes this question the crucial test 
In Iici 7 \ Gilts 60 L T Q 11 010 lit tire / -luted the Iiw to lie as follows 
“A line of c ises ins est ildidu d the rule that when m 1 »tenal to 

establish tint an ict clnrged in the indi< tmuit nml . ^ - 

was intention il and not acci It nt il evidmcc is udmis&udcTcT'siniilar acWdone 
by the sune persons having no beiring upon or connection with the acts 
clnrged in the mdietnunt, sue tint tin acts are similar nml done by the same 
person Tins rule is so m times stated I think, innccuritely to be a rue 
which admits indirect evidenc of tins class to prove guilty knowledge 
evidence is 1 bilieve admissible under tho rule I hue mentioned on the grminii 
that it leads to negative mistake or iccident, ” In Reg v Bond, (1006) 2 a t> 
389, Kenneth/ J nft< r citing tin lhove pas age, proceeds “It is in s h |L , 
accord nice with tin principle enunciated bj tho autliorittes that evidence o 
the conduct of the prtsona on other occisions was mlmitted in cases of ar 
(Reg v Grot/ 1 T uul F 1102) of embezzlement (Ucq v Richardson 
AT 343) of fil&p pretences (Reg v Ft aim <t 43 L J M C 97 f Reg v 
68 "L J Q. 11 h3) of coining (Rcq v Fttllet, Russ and II 308), of 
(Rcq v TI t/lie 1 Bos and P N R 92 at p 91 Reg v Collouqh, 10 " 

Ir 241) and obtaining credit h> fraud {Rex \ IVi/atl, 73 L J K* j> lot 
all these ca-cs it wa- necessirj to negitive accident or mi take, in all or ^ ^ 
the multiplication of ‘•nnilai acts having some connectionm their circumMancw 
the net which wis tho subiect-matU r of the tn il w is admitted to prom as e y d. 
showing sj-temutic conduct of the pri-oner it tho tune of the offence cn ^ 
agunst him and, theiefore negating accident or nu-take on lmrljart 
last occasion ” e 0 { 

Of cour=e such evidence is not admissible merelj for the purp . 
showing that the character of the accused w is such that lie wnsa per |jy 
to commit the lets of cheating with which he is charged That ls ** - e fl 
different question, and the distinction between the two classes or ca e , „ 
brought out by Channel J in Ilex v Fisher 2G L T R 122 “ 

said the learned Judge “ was perfectly clear and if attended to tne 
disappeared That principle was that the pro-ecution must n , Qt . P r 0 r , er an^ 
to show that the prisoner was guilty because he was of bad chart vfn { 


uu tu tii mo ucu iusc uo » w " r , * , Wfl** 

therefore, likely to commit the offence charged But if proof of the ,],le 


to show that the prisoner w is guilty of the offence charged, it was a mi^ ^ 

notwithstanding the fact unfortunately for the accused, that it snow , pn t 


notwithstanding the fact unfortunately for the accused, that it show pzz l e nient, 
had committed another offence For instance, in a charge of em T - , i, fl ffI ren 


had committed another offence For instance, in a charge 01 e S i h 0 given 
when the prisoner said that he had made a mistake evidence corn _ 


wnen me prisoner sam mm. ae naa inaae a nn&uu&e cuuwvw - l P d to ^hO” 
to show other instances of the same kind, because such evidence ten ,, ^ 

i ’ u„>^i Whenever it 


I.U 'U«W UlHCi lii-LaiiUcs ui me saiuo »mu, lycwu'D v.-v jt COUW 06 

that he was not making a mistake on the occasion charged Whenever ff j, f jher 

shown that the question involved was whether there was a mistake, ( 

llieie was a sjstem, evidence might be given although it pi o\ed o 
that the prisoner’s actions were fej -tematic and fraudulent ” „ a3 m 

In Rcq v Rhodes, 68 L J Q B 83 = (1899)lQ B 77 , the pr'S^f 
dieted for obtaining eggs by fal-e pretences and it wasjn<n£‘li&' lt ' u ® fdt 

represented by advertisement in news papers that-he was carrjingon * trUir 

Dairyman’s business Evidence was admitted that subsequent to t of 
action in que tion he had obtained eggs from other persons by J* caf e 
similar advertisements and the Court for the consideration ot ^ .yuerinS 
Reserved held that such evidence had been pioperlj admitted w m? 

the judgment of the Court Lotd Russel L C observed It seem , lC0 
quite clear that, if the transactions with Elston and Chambers had £ltl<* 
before that with Boys and at a period not too remote, the evidence ® 
and Chambers would have been admis-ible against the prisoner Is twy. ^ ’ 
admissible although the transactions were subsequent to the offence 
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Ch ic depends as it acema to me, on the que-tion whether 01 not tho case 
put forward for the prosecution was thit the uri-ofter was not carrying on 
i real bu-mess, but thit the bu-inesa in which he w is uigiged a is fiom 
first to list a bogus or -how bu-ine-s. If the pro-ecution merely allege 1 
i-ol iteil transactions of a fraudulent choractci igamst the prisoner, with no 
connection between them I should certainly say that evidence of trail 
-actions which took pi ice after the offence charged w is not idmi-sible mote 
, rations took pi ice two months after the offence But 
never intaiuetl by tJjS> {^v^VKkrgu to bo m ule out wis that of curving on a bogus 
bu&mc'w, ifiU on the whole, I think the evidence was admissible on the ground 
tint it showed part of a -clieme to ilcfr uul pei-ons by the pretence of carrying 
on an lioue-t and bona fulc bu-me-3 ’ In tho same ca-c II tilts J -aid ‘ ihe 
fact th it his business is i liogus bu-mess can only be shewn b> giving tvi 
dence of tran-actions of a similar obiricter I do not si e how the carrj mg on 
of i bogus businc-s can be proved m an) other wij If the transactions sought 
to be given m evidence had been prior to the offence charged and within a 
re i c on ible period of tune, it is clear tint the> would hive been mlnn-sible 
Wh it difference does it nmke if the) were immcdntely after the act complained 
of? If thev formed part of the Mine sy-tem of fraud, I think it cm make no 
difference f he onl) difficulty in this ca-e i- I think the long interval of time 

tint elapsed between the act chmged and the other act- 1 Very often the only 
texits between such truisactions is their proximity m point of time Ihit 
however, is not tho case here, and, had there been no other connecting link, 

I -hould certain 1} hive thought tint the transaction two months iftcr was at 
m) rite too remote. But when it appears that the sime adverti ement continued 
to appeir down to the last truisnction ind thit it operited in the list ca«e 
exactly is it did in the ca-e*on which the charge was bi-eil then as it seems to 
me, both in 1 iw and in common sense the evidence becomes ulnn— ible ' 

Bo tO-r.QtUfi.il ndcr. this section it-must~bn-estahluslicd-tliat~tli u- a< t forms _ 
put of o_senea_o£_ snml ir occurrences _It,is well e&tabhshd that the gj-t of the 
scchon is that unless there 13 a sufficient and reasonable connection between 
the fact to be proved and the evidentiary fact, that is, unless there is in substance 
some common link, the) cannot form a senes So where each of the occunences 
had its own special features they could properl) be deemed similar occurrences 
Per Muof erjee J in Empeior v Pancliu Das, 24 C W N 501 (”>17) F B 
So “whether the) were evidence or not depends upon whether the) were 
evidence of similar transactions Per Reading C J in Res v Baird 84 L J 
K. B 1785 To admit evidence under this head, however, the other acts tendered 
must bo of the same specific kind as that in que-tion ard not of a different 
character, and the acts tendered must also have been proximate in point of tune 
to that in question Amnta v lung Emperor 19 C W N G7G at p 692 ste 
also R v Smith, 20 Cox C C 854-92 L f 208, R \ Rhodes (lb99) 1 B 
77 Section la of the Evidence Vet covers both previous and subsequent similar 
occurrence- Raghunath v Empeioi, 22 OWN 494=46 Ind Ca- 696 = 19 
Cr L J 776 

—_I n a of__cheating,_it_.i8 open fo the prosecution to -how that the acts 
charged agai nsUhe. accused were parts of a-idies oflsunjlaractsT committed by. 
him onii which he w is concernedp'atTor about the time in que-tion 0 iiulhau 
y Ernpeior26P^Rrim Cr ,see also Emperot v Dcbeudia 36 C 573=13 
N 973= =9 C L T^CilO but see Ool ul v Empeior, 29 C W N 483=29 
Cr^xT Cis"\m»~ In iho case of Blal o v Albion Life Assurance 

Co 4 L R G P D 97 at p 106, Lord Lindley observed Nothing could, it 
fir=t sight seem more plain and straight forw lrd and there would be no 
appearance of fraud , but then the plaintiff proposed to ldduce evidence to show 
that the transaction was ono of a fraudulent class Was, lie or was be not to 
bo precluded from doing this ? I think he wa3 quite at liberty to put Ins case 
m that waj, and could only do so by going into a great number of other tran-ac 
tious having some features m common with this I agree that in order to prove 
thit V. has committed a fraud upon B it is neither sufficient nor even relevant 
to prove that A committed friuds upon C D and E Stopping there, I admit 
the proposition But let it bo shown that the fraud on Bis one of a class of 
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S 15 transactions haying common features, then I disagree altogether with tha 
proposition lhe answer to the objection that evidence of frauds on othe. 
persons cannot 1)0 admitted is that this transaction is one of a class that then 
are features in common, the featun 3 m common being the falsa pretence anc 
a knowledge of that false pretence on the part of the defendant company and 
the moment that is shown the plaintiff's case is established ” Sinularlj in 
Heg v Band, 75 L JKB G93 = (1906)2 K B 389, B\ay J said ‘ lhe ground 
on which in cases of this class evidence is adinitteA of act not charged in the 
indictment is, 111 my opinion that the case w 1 11 O a 

that the prisoner ha« in his mind a scheme or plan say for obtaining bow? 
by fraud, mid the other acts, of which evidence is sought to be given, when 
proved will show the existence of the plan, ami therefore, the guilty mind of 

prisoner 


Evidence of the commission by the accused of a previous or subsequent 
In Mnl m v ,(// (jtn of hew South (to«. 


offence— General Principle of In Malm v Alt uen or x\eu, 

75 L J K B 693, 708 710 713 = (I90G) 2 K. B 389 409, 414, 417 ^ 
UianMloi , Loui Hn shell said ‘It i b undoubtedly not competent f° r 1 e 
prosecution to adduce evidence tending to show that the accused had been 
guiltv of criminal acts other than those covered by the indictment, lor . 
purpose of leading to the conclusion that the accused is a person 
trom his criminal conduct or character to have committed the _ oHel y 


a — 1 , “V cuiiuuci or cnaracter to nave coraram™ .7 .1 

for which he is being tried On the other hand, *he mere fact Mt * 
evidence adduced tends to show the commission of other crimes does 
render it inadmissible if it be relevant to an issue befoie the jury, and it my 


u h dp relevant to an issue oerote tne jury, - a, 

so relev ant lf^it bears upon the quest on whether the acts alleged to c°n*yute^^ 


crime charged m the mdu tment were designed or accidental or to rebut .a "‘vVo 
would he otherwise open to the accused " In Rex v Bond, 7a I* 


693 = (1906) 2 K B 389, Mi Justue Dai ling and Mr Justice B>ai/M 
to the fact that Lord Her shell's last words quoted above mu=tLba=V3 been im*- V 
to ipply only to a defence which is really in issue, and that the words ® 
Lota Chancellor should be read with tint limitation Per Banlcs J, m * ,r r 
Rodley, (1913) 3 K B 468 = 82 L J K B 1070 In Rex 1 Bond, 

Justice Biay observed “A careful examination of the cases where 


First, where the prosecution seeks to prove a system or course of co ^ 
secondly , where the prosecution seeks to rebut a suggestion on the par , w 
prisoner of acudent or mistake, and thirdly, where the prosecution ^ 
prove knowledge by the prisoner of some fict,” In their jtulgrnaents . or ,tr 
case it was pointed out b\ several of the learned fudges who formed toe 
of the Court that a single prior act of a like enmmu nature would 'j ^ n , 0 te 
not be admissible as evidence of system Rex v Rodleij supia * „ qqj 
recent case of Director of Public Prosecution v Ball, (No 2) 80 L J n- . 
692 sub noin Rex', Ball (1911) A. C 47 71) the Laid Chancellor, in P l ^ 
of th< grounds upon which he held that the evidence is adnU sin Al)l | 

Further evidence was then tendered to show that these mrson 3 (hr 

sister) had previously carnally known each other and hau a c , jj otluf 
The object was to establish that they had n gudty pasMon towards t 
and that therefore the proper inference from their occupying the same ^ „i 

and the same bed was an inference of guilt, or — which istncsam v (,f 

another way — that the defence of innocent living 

ought tp fail” The fir-4 ground given by Lord Chancellor for the mini ^ 1 * 
of evidence suggests an extention of the rules indicated m the <&'*- j ^ 
referred to , but tlio second ground comes with the rule previously trim*- 1 * 
evidence is ndnns ible to rebut a defence re dly in issue Rex v Roddeg, 

Evidence of death by poisoning The question is, whether the J ^ 

I tration of poison to V bv Z his wife in September 1848 was 
i intentional The f icts that B C and D (A’s three sons) hail the 
, nlmim-Urtsl to them in December 1848 March 1849, and Aprd 
that the meals of all four were prep ired by Z, are deemed to bo relevant v 
/ was indicted separately for murdering A, B, and C, mid attun pm? 
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murder D R v Gating 18 L J U C 215, Step Dig Ei Art 12 In 
idimttmg tin, evidence PollocI Unobserved “I am of opinion tint evidence 
13 ixceivablo tint the dcith of tho three sons proceeded from the same cause, 
n lmelj , ar-enic The tcndencj of such evidence is to prove, and to confirm 
the proof ahead) giv en, th it tho death of the husband, whether felonious or 
not, wi3 occi&ioned by arsuuc. In this view of tho case I think it whollv 
immaterial whether tho deaths of the sons took place before or after the death 
of the husband The dome tn histoij of the fnmilj during tho period tint 
tho four deaths occurred is ilso receivable in evidence to show that during 
ar f/yo had &fUi l f 5 CVkui‘bj four members of it, with a Men to enable 
tluTjur) ‘o'* determine whether such tiling was iccidentd or not The evidence 
is not in ulnussiblc b> reason of its hat mg a tendency to prove or to create 
a suspicion of a subsequent fclonv ” ihc ruling m this case was approv ed 
m Mai m v l tt Gent New South Wales, (1894) A C 57 and his been followed 
in other indictments for poisoning Vide R v Hcesom 14 Cox 40 , R. v 
Flannaqan, 15 Cox 403, J? v XeiU Cream 11G Cent Cnm Sess Pip 1451, 
R v KlosousJi 137 Cent Cnm Ct Sess Pap 471 See al-o R v Roden 
12 Cox. 630 (a tri il for murder of a child by suffocation in bed) In R v 
Colton , 13 Cox 400 (poisoning i child) evidence was admitted of the 
previous deitlis of other children bj the same poison The prisoner and his 
wife were indicted for the murdei of his mother by poison The prisoners 
former wife died in "March, 1861, and his present wife was then their servant 
The prisoner's mother lived with him after his second mam ige and died m 
December 1861 Ho sold ar-enic for agricultural purposes and there was 
evidence of admin lstrition b> tho prisoners of articles of food m which arsenic 
might be contained and of arsenical symptoms following There was, 
however, evidence tint three horses, one of them belonging to the mole prisoner, 
had been accident illy poisoned b) arsenic, and that some of lus customers 
against whom ho was not supposed to have anj ill feeling, had suffered fioin 
U>cnicil symptoms evidently irising from some iccident, and it was held 
th it, in order to prove tint tho administration of the poison to the mother 
w is wilful evidence was idinissiblo of the circumstances which attended the 
deith of the fir=t wife and to show that she h id died of arsenic R v Game), 3 
‘ F A P 681 4FAF346 Wills J after consulting PollocI, C B R \ Wtns- 
low 8 Cox 397, m wIiioIl Wilde C J ifter consulting Martin , D excluded evidence 
r of the s une character, has been disipproved in R v Flannugan, 13 Cox 403 and 

A . m J/n/mv Alt Gen N S IF it was pointed out that Martin B, was consulted 

r by and agreed with WillesJ, in admitting such evidence in R v Gray 4 F anil 
■* F 1102, and that R v IFmsfoK could not therefore be treated as of much 

,) impoitance 2 Russ Gr 2111 On an indictment for murder bj poison of S, 

j evidence wis admitted of the previous and subsequent deaths of J and L 

/. under like circumstances, nid from similar symptoms to show that the poison- 
s’ ing, was not accidental, ind it being proved tint a motive for the death of S 
Fj might exist from the fict of the prisoner having insured the life of S in a Benefit 
{j Society, evidence was also ulimtted to show th it there might be an equal 

pij motive for the deaths of J and L b> showing that they also had been in- 

*■ sured by the prisoner 72. v Ilecsom 14 Cox 40 see also R v Flannaqan, 
15 Cox 403, where BiettJ took a similar view 2 Russ Cr Ev 2112 In h v 
>* Annstrony, (1922) 2 K. B 5 jo =* 91L J K B 904 where the accused was charged 
with the murder of his wife by idnnnistering ir-.enic, evidence that the accused 
^ , — jndit t emp ted tn.poisjm another person with arsenic on a subsequent occasion 
/'i was heTETto^Tivti" been rightly - idmitied -to rebut the defence that the wife had 

j committed suicide and that arsenic was kept by the accused for innocent 

purpose See also Lata \ Ct own, 82 P L K 1191 = 12 Cr L J 125 = 9 Ind 
V Cas 7ol , Kasi lain v Emperor 73 Ind Cas 262 

i /. Causing death by other means On the trial for the murder of an infant, 

jv it w is proved th it the prisoners had alleged that they had received onlj one 

) child to nurse before, and had given it b ick to its parents and that they would 

t*) tike the child, with whose murder they were charged, and would adopt it as 
>V,l their own for the payment of £ 3 Evidence wis admitted to show that sever U 

i ' i other mf mts h id been received by the prisoners on. like representations, and 
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manner to that of the »(.hf ™ . been , £ouIltd buried m a similar 

which had been ocenoied hv'tl," que “ tl0n ■" *e gardens of other how 
evidtnce eras rehvant^ to tho C P nsonera On appeal it was held that this 
Alt Oen of N & w » ! ,S r fv d o Wa £ n *“fr JSr la v 

charged avrth the mnrfi o/’ Ar° 67 ' 2 R,, = s Cr 2112 Appellant *aa 
whom he had gone tbrni Jh “ wo ? ian Wlt > 1 whom he lived and with 

in h(r batli ”Rvirlp»/-«o a °f marriage She was found drowned 

whom he had gone through " 1 f n J ltte<i ‘ i 11 subsequently two other women with 
their baths rn ^erv " ' ‘°™ ,° f m w«^ias-torHouud teJj 
InH v ^oA^(18«lRTndV-S^ 1 1 t ' >ne t , Patmer > 84 L J K.R>H 

ting at the prosecutor , , „i„ ’ 527 wherethe charge was one of maliciously dice 
twici during the dor n irtlr n 06 ^ 8 admitted that defendant fired at prosecutor 
transaction ,“but ilfo *that th6 tw0 ,hot ‘' were °“ e cont ““j 
prosecutor, had endea tuS T ^ eI . for d ufendaut by his cross-examination of 
first time by accident 10 3 ,w t,Mt the gun might have gone off * 

dence^The^tterance^of 1 fifroe , clleatm S— Principles of admittag other en 
species of false renresentalmn°^ p<lper or c0 "nterfeit montv is simply ow 
The general prmmnle of m u» ’ representation in conduct in-teid of in word 
tpplies ( qually to fins t owr^^rlfi in01v,e<J fic as examined in the other topis 
conditions show the likelilioo 1 3 &a fon » e ”cts of a similar sort in com: 
form of proof Ts rareh hi,?, j ,° f a .""Vnlnt being received, but this pec* 
of the sort the nrohnh7l,i,^iS ‘ No doubt with every prior octt« 

indl charo-pd tile <] P fo , i 5 &r°\v*, tlnt the prior promises would have sought out 
lctsonumdoes Wl n 1 ,he . ftl-uly Of the representations, but this 

Iinnmhs£l.»°° NcdlPfiecr to be used by the courts Iho aiguinent W * 


lciaonmg doe " not appear m he '5 W ° f ,he 

improbability of innocent t ie courts 

apparently actenfod mn „„ jnttntfiom the repetition or snnuir 
Mmilantv^of the otbpr ff r°^ n ^ * 0r ^ ,e u^e of this clas= of evidence 

i ^ , no Attempt has been n adeby th m** 

on th y i, pond Tl™, J uioty. «> | 


mi'S, 11 pond ? T™ te '‘ n,: iwecedentgilludrate 1 ^ a ivide \ Tnety ot nil* 
to the JeiK th L™T l0I \ Se u & L ^herahtj is the be^t guide for deci ion j 
to fix a eneral test fhn* " 1,c ^ . l he evidence should range, it is * qu ill) mipo* 
lepjf.eiuations S?r^S lCU ? 1 ' ,tln {:? !> of each cn«e must determine it &ub oq* p ‘ 

of Intent it .3 ai ^y ^‘Im^sible with pi ior ones , because on the prmciP 

mst mceLLf of ? iem thafc la significant, and a ‘uM 

Knowkdee of fhp ll Pt |° t ^ °f , »»ov,encc equally as well as a prior « n 
if it could bp s?inu^ 5 ii y ° f t ie .^her representations, need not be shown J 
preseid oucstinn Zi,n ‘ bc!c be m end of the proof, and pmchHIt ‘ J 

sinular nieor^-i "T 1 , 1 * 6 <>''tuss. d It is Sio mere nmincnj « 

to the belief i )» if Mc ^® &s >anly knowingly fake) lepre tntUions which k 

nm m2 on?m l 5.7i COuI ^ not h ue ,,ee ' 1 »•»* mnoceiitlj we may a w* 
the recurrence ^ t l U e )ee, ‘ mnocent but cannot conct de this when fft »° 

a >1 "tem^or ") ct , 0 ^ nmhing the icpresentations is to be proy^* V 

rigorous ruin nnnl.^V r S ar 5 u< ^ how the e\ idenco ts to be re tncted b) 

of kUu^V ,n PP Jll !)h 10 ^ lt pur I >0S0 f e > there niu-t lw sliown n conm^J 1 ', 
Ibeni Wliit £ lG ,nvt \ ncea 4,0 strong as to indicate n sj stun throng 

12 JV , , ‘ *3, b 0 ^ted is timt occasionally i court is found 
lt “f T l n l ‘loing of the act is not deputed but the intent alone 1 ] 
inntocr i wholly mispliced strictness, out of L-rmoai with id f 
analogies, ami re ting on i confusion of Intent and Sy -tern 5 I ri 

F ?t Se frmt re ?i nt r. tl0 re, an . d Seating --Illustrative Cases In Ih0ff e 

ii now IT GG4. cheituifv tnu l.« i... i - ' - •»««? n e 




SJiSR 2»k fwd etTlfT r f f l ho,r * h “ the fi ting wii « frmd wiW J 
iT »SchIhowSS f?lt d n° ^, Ul U , cfI ^t'i u oficrcvl counn„ Ifi t two 
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an evidence of his che ilnig fcmcG that tunc, and that ono of the information (t c S, 
not charged) , but it is in evidence also to prove that his pretended fasting before 
watt a mere deceit for ho then pretended to Into fasted ten weeks betore lie 
came hither, ami afterwards pretends to continue fasting in the same mannei , it 
that bo proved to be i fraud it is stiongly to bo inferred tli it this pretended 
fasting was so too ” In R \ Robots 1 Camp 399 the charge was criminal 
conspiracy to obtain goods fraudulently by representing themselves i as wealthy 
people. The evidence of representations by the accused to other tradesmen were 
ulmittod In P ndoiyl’ elSOO) 1 Q- B 77 where prisoner was indicted 
for dbuAlluii' eggs by frmdulentlj pretending by repeated advertisement that 
lie was carrying on a substanti \1 business it was held tliat evidence was 
rightly admitted that persons other tlnn the prosecutor had subsequently been 
deceived fry similar advertisements, issued by the prisoner In ad mtting such 
evidence Lord Bussell C J said “ On the whole I think the evidence was 
admissible on the ground tliat it showed part of a scheme to defraud persons 
by tho pretence of carry mg on an honest and bona fide business The tran^ac 
tions m all three Cases were, therefore, connected by tho advertisement whicn 
formed part of the scheme” Pouell El 125 , Rex \ Smith 3uL I Jjo 
See also Reg \ St in. sou, 23 L T 666=12 Cox C C 111, Reg v Hamilton, 

1 Cox C C 214. The question being whether an Insurance Company acted 
fraudulently in obtaining a premium from A through their agent B who had 
represented to A, tliat if he would insure, B would procure lnm a loan from the 
comp m> The fact that premium had previously been obtained by the same agent 
and by same means from other person" to tho knowledge and benefit of the com 
panv, without loms being m ule, held admissible, as shoving fmudulent chancier 
of the transaction in question Bid a v 1 Ibion Co, 4 C P D 94=4j L J ^ r 
663 , Tag S 340 , Phi}) El 142 Upon a trial of in indictment for obtaining 
money by f Use pretences by means of worthless cheques evidence of other and 
similar frauds by the prisoner, given in support of an indictment for a sinulir 
fraud upon another person in respect of which the pnsoner was acquitted, is 
relevant and admissible as illustrating a course of conduct showing au 
intention to defraud Reg v Ollis, 69 L J QB 918 = (1900) 2 Q B 7o8 
Upon a trial of an indictment foi obtaining credit by means of fraud evidence 
of other similar frauds by the prisoner immediately preceding the offence charged 
in the indictment is relevant and admissible as tending to show a system 
of fraud and negiting any honest motive on the part of the prisoner Rex 
v Wyatt, 73 L JKB 15= (1904) IK B 188 see also, I? \ Watfrnd, 7, J 
P 215 , R v Mean 69 J P 27 So evidence of the same kind of practice 
is admissible, when only sepanted by a short interval of time as tending 
to negative accident or mistake and to show system Rex v T1 alfoid 71 J 
P 215 Upon the trial of an indictment charging the prisoner with having 
obtaining goods and credit by false pretences, and also with having obtained 
credit by fraud other than false pretences, evidence cannot be admitted that 
on two previous occasions the prisoner had obtained goods from other 
persons on credit by false pretences in as much as it does not tend to show 
that he is guilty of the offences charged m the indictment Rex v Fishci 
79 L J KB 187 = (1910) 1 K B 149 On a trial of an indictment for en 
deavouring to obtain an advance from a pawn broker upon a ring by the false 
pretence that it was a diamond ring evidence was admitted that two days before 

the transaction m question the prisoner had obtained an advance from i pawn 

~ fTCiX*" vrhvh he^represented to be a gold chain, but which was 

not so, and had endeavoured to obtain from other pawn brokers advances 
upon a ring which he represented to be a diamond nng, but which m the^opinion 
of the witness was not so Reg v Francis 43 L J 51 C 97 =L Iv « v v 
128 In J?. v Holt, 8 Cox C C 411=30 L J 51 C 11 A was indicted for 
obtaining money from B by false pretences He was employed by his master 
to take order but not to receive moneys, and he was proved to hive obtained 
tho specific sum from B by representing that he was authorised by his master 
to receive it Evidence of his having, within a week afterwards, obtained 
another sum from another per on by a similar false pretence, such obtaining 
not being mentioned in the indictment in any way, is not admissible for the 
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purpose of prouni, the ml* nt win a hi lommitUal the net-* chirked in theinihd 
mint ho) \ Hull 10 L J M C II In 11 \ ^tcnion 12 Cox C C ll^ 
I/. 1 l)W> the eh irj,* was f il e pr< U nu s hi e.au*m„ nn Older to be given to 1 
n IkjoIv si lh r purportinj, fill * |\ to 1 m from ^ n huh of »jualitv, for a book t oM 
b) the null al ilu fait of ‘•ending of olhir fa I*. orders of the line K>rt wh 
recmidlo show tin intuit . , , , r 

In It v *yi untin « 1 Q 11 D 10 which was n cat* of false pretence* 
aihrrti mg to give work am) rcipiiatmg mom) li> mail to jn) for the prr 
inuiar) m<*lruetin»« tlio fact that a numlMr of* tala*»l»UJia-^TlS^!:' PD 
ilucul afterwards b> him in tin turn nil) to forwaril mom) on fench auuro. 
mintH win nxiiutl to **ln>w intuit In It\ s with 20 Cox C C SOI the cm 
w h th it the auu ul obtamiH emlit on fa! i pn t« no •* in a„tnt of M 
ilhgtd that hi hail im n I) j.iu n M h n mu ui a nfinnn I \uhnce ot oi 
pit ..uit.ition to miotlur \unlor afiwda)* hUr that lit w i*» a B int ol i 
admitted [lt\ II i/ati roman no Hon It \ Unit ih-triilitiH) , , 

In In'jr v /Ann/ MI Ik H lTM tin* prisoner w is convicted on an in 

went which <h irt.ul him that in nn wring n cutam ilcht In purch u mff *t , 
cjtlt lit Hid uni iw full) ohtun credit b\ nu mi of frunl Ihe fraud c 
against him h that it tin time hi bought tin i>tlc he hid no intention ft 
for it, for it ii wild that ho knew quit*. will that he mu not m a no uwj w . ^ 
Ills Hi fmee w is th it ho w u purclm-mg tho nine hint on l ‘ ,L , cr T. . „ eTJ 
pari nt- In that ta o luduuo of two olhir trin ittions wire utin , a 
dtnee to show his mteiilion Ik tin iir L traiiMCtion the pn&omr ^ 
motor cvcle ami in the lattirlu had old lined a c nut m. Ik * , 'iu « [ , eVH 

for either In tin Court of app* il /on/ heading C J *n di ulov . “ [jutia 
denct ob-ervod I he circum Uiius of tlio o ca is are cert uni) _PJ s ' l *]*j 1( J 4 tft je 
tho opinion of this Court, would not h ne justified 


\ tanroceriuiio i — y,., ’ tftie 
si a criminal charge 


m tho ca>c before tin m an mti nt to defraud It is on!) m that '«rV c ^ tbej 

ever could be relevant to tho charge then being investigated tn® 

wero eudenco or not depend* upon whither the) wire cvmeneo ot charge - 
Mictions and wo are of opinion that neither of tho«c ea~c3 was or a s , 
ter, and that tho oudonce of those two transitions was not tiiimi m . _ 0 f P v 
Setting fire to buildings Illw-tmtion («) is based on tu jjjsto* 
Gray 4 T and I" 1102 Tins cnsi was decided l») i» T „* c -that b e 

Stephen mil note to this e tse in lu-t Di„e-t of Ludenco art i-» , ^ ut be 

acted on this case in It \ Stanley I uerpool Summer ™ nf S’eviK^ 
greatl) doubts its autlionh The object ion to the minus ion o _♦ onC e, W 1 ” 
is that it may prncticall) invoke tho trill of several distinct cji i» g ac cidtnt‘u 
it would bo hard to exclude cvidenco to show that the other tire . .mjg « 231) 
This kind of evidence is admissible not on tho Knowledge pnn p Intent 
nor on Intent principle ( Vide p 233) but on the principle of "P,-, J re. 311 the 
as Professor Wigmore terms it (Vide p 2^6 ) In/i v Baity’ ^ cervaD t Evi 
fire had originated near the kitchen, where the accused stajea shop 

ilence was offered of two fires occurring shortly before in tne ^ rin y one 
and ware houses attached, though no connection of the prisons ^ < J tbm& 

with these was shown In admitting this ev idence Pollock 0 u 0 ose 0 f shoff 

this is clearly evidence and ma) housed at all events for tne P B0 short •* 
mg that the present fire which was third on the same premises ^Jacerntm® 
time, could not have been the result of accident Surel), 
mysterious circumstances to arise day after dayjn-k-S'^sTablisroire > c0J jj jot 
liberty to refer to them, if only for the purpose of showing tnat » on ly l?" 
have had their origin m accident and that a repetition of them com our ^o 
to the conclusion that they resulted from malice and design tbe^ 

evidence is not without precedent and authority, moreover , tor ^ ^ 
of Donellan for the murder of Sir Theodosius Biouqhtoii by aum ^epa 0 " 

some poison evidence was given that a certain tree which hung v . j 0 fLm 

dangerous brook near a spot where Sir Theodosius was a ecus; ^ prov^ 
had been sawn almost in two by some unknown person puedo^' 

to show that ■some one entertained a design against the life of 
for he was accustomed to starfd on the tree while engaged in nsm b > 
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natural presumption was that whoev er cut the tree did *0 with the design of S, 
precipatmg the deceased into the water Those facts were given in evidence 
on the trial of Donellan for murdering Sir Theodosius afterwaid* and were 
receiv ed, though quite unconnected with the prisoner m order to show that 
some one entertained a design on his life and that the probability was that he 
had not come to a n itural death ” Of course the accused s doing the ict com 
plained of must be proved by other evidence direct or circumstantial fcee 
also the observation of Felang J m R v Van tam 1G B 414, where he expresses 
_tho view that suco ^ridertJu Ma- admissible Here the principle lecognised is 
" tli'h.'tnJ IVcd/Ience of a similar fire may tend decidedly to negative innocent 
intent, even though the author of the other fires is not shown thu- the pro 
sedition having negatived innocent intent m the present file by whomsoever 
set, the accused may be shown to have kindled it On an indictment for 
setting hre to a nek of straw it appeared that the rick had been set on file by 
the prisoner having fired a gun very near it It wis proposed to prove that 
the nek had been on fire on the previous day, and that the pnsoner was then 
close to it With a gun in his hand The defence wis that the firing of the lick 
vi as accidental It was contended that the evidence was not admissible The 
firing of the nek on the previous day, if wilfully done, was a distinct felony 
1 lauleJ in admitting the evidence t>aid “ Although the evidence offered mav be 
proof of another felony that cncumstance does not render it inadmissible, 
if the evidence is otherwise receivable In many cases it is an important 
question whether a thing was done accidi ntally or wilfully It is only by the 
conduct of the prisoner that a judgment can be formed whether the act w as 
accidental or intentional ’ But on an indictment for setting fire to a biuldmg, 
rarl J, held that the mere fact of the prisoners having given notice of other 
fires, and claiming the reward usually paid on such occasions at the engine 
station, was not evidence which could lie idduced to found a presumption that 
ho caused he fire in question ft v Regan 4 Cox C 357 In 1? \ Xafltass, 

15 Cox C 73 (charge of attempt to burn the house by setting fire to articles so 
that the house would catch fire) the fact was admitted that on the same day 
articles were found on fire at four different times in different parts of the 
house 

Embezzlement Illustration (6) is founded on 7? v Rtrhaidson, 2 Fit F 
343 On an indictment for embezzlement where the entries of sumo were correct 
but the castings up incorrect, a =:crio3 of similar errors in cistmg up both 
previously and sub eqnently to the cases to which the indictment referred weie 
held idmis-ible m order to negative the evidence that the o were mere accidental 
errors ft v ftichaidson 2 P A F 343 R v Balls LR1CCR 328, 
ft v Prouml, L A C 97 ftv Stephens 16 Cox 38 , R v Oirod 70 J P 514 
In J? v Steiens, supra , Mamsty J said This cannot be done merely with a 
view of inducing the jury to believe that, because the prisoner has committed a 
crime on one occasion, he is likely to have committed a simitar oftenco on another, 
out only by way or anticipation of an obvious defence, — such as, that the 
prisoner did the act of which lie was accused, but innocently and without any 
guilty knowledge or that he dul not do it because no motive existed in him for 
the commission of such a crime, or that ho did it by mistake It is not with a 
view of proving guilt, but of proving the intention with winch the act was don*, 
tint you uitieipato it by such evidence ” See also R v Jlcadon t T A P 79, 

- I ^ I R 1927 Lab 519=28 P LB 813 In People v 

Sharp, 107 N A 468 Peel ham J~t\u\ A man indicted for the embezzle- 

ment of funds by false entries might claim with some degree of pLu lbility 
peril ip», that the entry was a mi tike , but the probability of «uch mi takes 
would bo greatcly le-> cnul by proof th it other f iImj entries of the vine kind h id 
been m idc at or about the ‘■ante time by the «amc person ” 

Extortion and black mail In R v Cooper i Cox Cr 517 the prisoner 
i *as ch irgeil for fclomou ly accusing II C S of in a ault with intent to commit 

, mi unn itural ofience with the intuit to extort money Crcsuctll J hell tint 

t evidence of ded intions of the prisoner on a former occasion, on 

I coming off tjUArd, that lit, had obtained money from a gentleman by threatening 
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puriw'-o of prouni; th<* ml* itt ulit 11 lip tomimllctl tlu nct-i tlnrRcil mtheinJi't 
r r ' !'“< 501 1 '■ < H In It \ V«< ro «, U Cot C C 11-1) 
a 1 Uli(> tho charge wits ful o prr I* nu •* hj <. uiMtig mi older to bo given to \ 
n nook sell* r purporting fnlhol) to Ik from < n hidv of ijuilitv, for n book *oH 
*' tup iiccu ed I hi fnct of « mlrnu of utln r fills? onlird or the line wit ffai 
ricrm rl to show the int< nt. 

In It \ S numlnn 1 (J 1) D Vi which was a ca c of false pretences 1>J 
nuvrrti mg to giw work ami re ipu stin„ mom) li> mail to pav for the prtli- 

intimr) instructions (hi fact that u numlx r o£ -"tlu ptir ^nnrc -Jm e^jxfa UL 

* iitul afterwards h\ him in tlu wunn wu) to forward mono) oa fitidTaiii rfct 
nunu wii4 m«m«l to -how intent In h \ s ju (.ox C C 50J Ihothare 
T ‘‘“'t tlm acius d ohl mu d endit on fa! » pn t* nt* * iw a„» nt of M rheacciwii 
uitged that he !m«| in* rtl) t,m n M h namt a-* a nfinuu Jtidcncoofbiinr 
I rtat nt Uion to aaothtr vendor a ft w Ha)* liter th tl he win i^ent of )I ffil3 
nclnmted ( It s If , /( ,// « omul* n t* d on It \ Unit ih^rethtcd) 

,, * , K ' Jbunl MI IK il I7s“» th* prisoner was convicted oil in want 

mtnt whu h t h irged Inin that in im urrmg a c* rlain debt l» parch u mg a mowr 
c)clt» he did unliwfiilK oht tin on-dit In ihmun of fnmrl rile frmd clmr'w 


-ttfulU oht un rn-dit h\ iihjuh of fmud The frmd ' 
akaui-t luni is that at tho turn h« Imu^ht tlu t)e!o ho had no intention of pap D 
tor it, tor it is Mild that he knew ipuu well that ho was not m a l>o ilion to® 0 . 
Ills ill ft net was tint ho w is purcha m„ the umi hi no on the credit of w 
pmnts In that ct-o evident* of two otlur trim ictionsweri idaatlca in « 
duice to allow his intuition IK tlu* hr^t Iran iction tho jiri^omr 
motor e)clo and in the latt* r h« had oht lined a c imrri- H< had f ahd i° P * 
for either In tlu Court of app.al I or, I havlwj C J in di Ulomn? the cw 
tlenco oh enisl 4 I he cireum-d m< < <* of tho o cu-cs aro certain!) pecuhir, D 


tho opinion of this Court, would not h lie justifies) a crimm d chargu 
“?» t c l '< t for tho purpo e of proving to thejurv that die ajjpehant^ 


in tho ci>o before them an mt< nt to defraud It is out) in th it vn> j£at 
ever could be relevant to tho ch irgc then bung un e-ti 0 itod , ^ * ic 7 ^ r ,-n, 
wero evidence or not depends upon whether tlu> were ovtdenio of 6,n , ^;w ac 
^actions and ive are of opinion that neither of tho 5 *, eases was of a mimW* l 
ter and that tho owdonce of tho e two tnuivctions was not ailnn** tole. 

Setting fire to buildings Illustration (a) is In&isl on ^ 1C .*\ C } S r u v /«« 
Gj a, f 4 r and I 1102 11ns cumj was dee nits! l»\ Miles J . he 
Stephen in a note to this cn*oin his Di„* t of Lud* nco art 12 tales ^ 
acted on this caM? in It \ Stanlei / 1 1 \* rpool Summer ize ISS * ® <nC e 
grentl) doubts its authority The objietion to tho minus ion of S,IC “ 
is that it may jirncticall) m\ol\c tlu trid of -o\eral distinct charges at ojj ’ 

/• ' v °uld bo hard to exclude evulenco to show that the other fires are ace ^gj) 
Inis kind of evidence is admissible not on tho ICnowledgo principle fr ta , 
nor r? n / ntent Principle (Videp 233) but on the principle of "Anonjmou 
as Professor Wxgmore terms it (Videp 236 ) lnR v Bailey, 2 Cox. tr 
tire had originated near the kitchen, where the accused stayed as , ghop 

dence was offered of two fires occurring shortly before in the prosecu ^ e 
and ware houses attached, though no connection of the prisoner or any ,rjhink 
with these was shown In admitting this e\ulence Pollocl C B obsencu ^otr 
this is clearl) evidence, and mi) be used at all events for the purp° s s hort a 
ing that the present fire which was third on the same premises within cern taio 
time, could not have been the result of accielent Surely, if anum tun ^ ^ 
mysterious circum'-tances to arise da) aft°r day in4L. n -e^lauu5iumiih » ( j DO t 
liberty to refer to them, if only for the purpose of showing that they c j pa j 
have had their oriem m accielent and that a reDetition of them coulo o * .t 


have had their origin in accident and that a repetition of them could on > ^ ^ 
to the conclusion that they resulted from malice and design f This ^ 


evidence is not without precedent and authority moreover, for on j ?iUIU 
of Donellan for the murder of Sir Theodosius Bwuqhton by a ^ ralD i^ and 


some poison evidence was given that a certain tree which hung over a fc'-r j ^ 
dangerous brook near a spot where Sn Theodosius was accustomed 0>e d 
had been sawn almost in two bj some unknown person This 'W® 3 J?} 0S )US, 
to show that some one entertained a design against tho life of S lf * ie „ n A tbs- 
for he was accustomed to start d on the tree while engaged in fishing , 
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natural presumption was that whoever cut the tree did so with the design of S 
precipating the deceased into the water Those facts were gi\en m evidence 
on the trial of Doncllan for murdering Sir Theodosius afterwards, and were 
received, though quite unconnected with the prisoner in order to show that 
some one entertained a design on his life and that the probability was that he 
had not come to a n itural death ’ Of course the accused’s doing the act com- 
plained of must be proved by other evidence direct or circumstantial fcee 
also the ob ervation of Tclang J in It \ Van tarn 16 B 414 where he expresses 
_Jhe view that auc^^ndei admissible Here the principle recognised is 

tli t f‘i>'riic? fW.d /1 ence of a similar fire may tend decidedly to negative innocent 
intent, even though the author of the other fires is not shown thus the pro 
secution having negatived innocent intent in the present fire b\ whomsoever 
set the accused mav be shown to have kindled it On an indictment for 
setting fare to a nek of straw it appealed that the rick had been set on fire by 
the prisoner having fired a gun very near it It was propo ed (o prove that 
the rick had been on fire on the previous day, and that the prisoner was then 
close to it With a gun in his hand The defence was that the firing of the rick 
was accidental It was contended that the ev ulence was not admissible lhe 
firing of the nek on the previous day, if wilfullv done, was a distinct felonv 
Mauls J, in admitting the evidence said ‘ Although the evidence offered may be 
proof of another felony that circumstance does not render it inadmissible, 
if the evidence is otherwise receivable In many cases it is an important 
question whether a thing was done accidentally or wilfully It is only by the 
conduct of the pn&oner that a judgment can be formed whether the act was 
accidental or intentional ” But on an indictment for setting fire to a building 
EailJfheld that the nieie fact of the prisoner’s having given notice of other 
fires, and claiming the reward usunllv paid on such occasions at the engine 
Million, was not evidence which could be adduced to found a presumption that 
he caused fire m question R \ Regan 4 Cox C 337 In R v Nathan 
15 Cox C 73, (charge of attempt to burn the house by setting fire to articles so 
th it the house would catch fire) the fact was admitted that on the same day 
articles were found on fire at four different times in different parts of the 
house 

Embezzlement Illustration (6) is founded on R \ Richardson } 2 F A F 
343 On an indictment for embezzlement where the entries of urns were correct, 
but the castings up incorrect, a senes of similar errors in casting up both 
previously md subsequently to the cases to which the indictment referied were 
held ulmiasible in order to negitive the evidence that these were mere accident il 
errors R v Richardson 2 F A F 343 R \ Balls, L R 1 C C R 328 , 

7? v Pround, L A C 97 , R v Stephens, 16 Cox 38 R v Girod, 70 J P 514 
In R v oteuens, supra, Alamsti/ J said This cannot be done merely with a 
view of inducing the jury to believe that, because the prisoner has committed a 
crime on one occasion he is likely to have committed a similar offence on another , 
but only by way of anticipation of an obvious defence , — such as that the 
prisoner did the act of which he was accused, but innocently and without any 
guuty knowledge or that he did not do it because no motive existed in him for 
the commission of such a crime, or that he did it by mistake It is not with a 
vicu of proving guilt, but of proving the intention with which the act was done 
that you anticipate it by such evidence See also R v Itcadon 4 V A I 79, 

— i-MfCLor^Jh ll^ai -AIR 1927 Lah 349=28 P L B 313 In People v 
Sharji, 107 N Y 468, Peel ham J ~ "Vid * A man indicted for the embezzle- 

ment of funds by filse entnes might claim with «ome degree of pi mobility 
perhaps, that the entry was a mi-tahe , but the probability of such nn-t ikes 
would be greately levelled by proof that other false entries of the same kind h id 
been made at or about the «ame time by the same person ” 

Extortion and black mail In It v Cooper , 3 Cox Cr 547, the prisoner 
was charged for feloniously accusing H C S of an as ault with intent to commit 
m unnaluial offence, with the intent to extort money CicssiicllJ held that 
evidence of diel ir itions of the prisoner on a former occasion, on 
tommg off gu ml, that he had obtained money from a gentleman by threatening 
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to take him to the guard house, and accuse him of an unnatural crime, was 
admissible The evidence was not offered by way of proving simply thitthe 
prisoner had been guilty of the same crime before The question was, wnettui 
on this occasion he did an act with the design of effecting a certain object. One 
step in the proof was to shew that he would be likely to know that a certain 
lesult would follow, and if it could be proved out of his own mouth that ne 
aware that such a result would follow, and if it could be proved out of hi oivn 
mouth that he w is aware that such a result would he produced, it was an 
dient in the necessary proof that he con tempi? ted- — 2 LRys Cr E6o _ _ 
also R v Bratjnell 4 Cox 402 The argument as here applied, seenier/M 
what forced , such knowledge being a matter of common underotanuirg am 
not needing to be proved It is clear, however, that the intent argumen ' * 
entirely applicable i e the doing of similar act at other times tends to nega 
the supposition that the demand on the occasion charged was nude in g, 
faith (for example, with a genuine desire to obtain compensation for “ U PP, 
injuries) This use of such evidence lsgeneially sanctioned Jm&Mi 
Tirol, 19 How, St Tr 825 R v BmUorth, 4 C & P 444 , ft' Egcrm, 
R A R 375, i? v Boyle A Merchant (1914) 3KB 839, but see li 
McDonnell 5 Cox Cr 153, TI igmor e § 352 , 2 Russ Cr 1168 

Rape When the charge is of assault withjntcnttorape,..^e-.ptoP r ^j^* 
ulnnttmg evidence of slmilarjjftcnces^ cannoCba-doubted There fe 

some luu nation of time, But' merely to avoid the objection of unfair s t> 
There need be no limitation as to the person assaulted, because the only p r ^ 
is to negative iny other than the rape intent and a previous rape-i cenc iiil 


is iiw negative uiy uuier iuuii me ripe intent anu 1 ^ 7 the frencriU 

another woman has equal probative value for that purpose, for it is \ l om m 

desire to satisfy the test that is involved in this crime, and no paiticui j r n 


crime, ana no P ,l ' u j t f e n 

is essential for tins Wigmore § 357 But mere liberties taken by 
dont with the prosecutrix, does not show hurtful intention h J. jL* 
CAP 318 -go also where the charge is burglary with intent to con * , t fl0 ,t 
the- eudence-ofTdefendant’s entry into another house on the same 
" having intercour"e with a woman is not admissible^ as being relevant 
Case; 9'Cr App 69 = (1913) 3 K B 468 On an indictment tor a 

child under the age of ten years the first occasion spoken bv the c fln J 

Thursdiv morning on which the prisoner threatened to belt her if ‘m 
it was held that evidence of subsequent perpetrations of the offence o 
and Mond iv was admissible Wiles J said “I shall allow all t repca ( Cv lly 
to be prov ed in order to show the real nature of the case f inlcnce 

ippeared to me in cases of this soit that a man by a threat ' 
the child from complaining, and thus acquires a species of >uliu gud 

by terror, which enables him to repeat the offence on subsequent °CG“ uc j, -ui 
this seems to me to give a continuity to the transaction which m 

evidence properly admissible ” 


Abortion In R v where an instrument or apphance^s u ^ , r j f4 / 


might bo properly employed for innocent treatment of worm. > attempt* 
ruled that evidence that the accused had by similar means C ' 1U ‘‘ C ^ ( j 0110 with * 
to c iu-o miscarriage was idmib-ible to prove that the act w , v u to a 5 : 
guilty intent In R v Perry, 2 Cox Cr 223, when the J 

minister a dnig with intent to nuscirry, U title C / admit y t 

subsequent ulminislritions of other drugs to show i*?*" 

ralm 4 Cr A R 253 1010 R v- Slarhc^& ^ 

181 In /tv Bond, (1906) 2 KB 389 where the cv»f r ^ 

acts is discu—ed at length and which was also a ca=e of u ^ rtl0 n , ont Ii l* r 
of the use of similar ln-trumcnts upon another woman three «»* . U* 

— - admitted on facts ‘Such evidence _ t 


to procure i miscarri i o 0, vvis numuicu on nets oucu v..--- . n . 
admitted with 8 mt ciution It should only be ulmitted vvlicro ^ 
h is suggested that the administration of tlie drug or the u«c ot j,£iJj 


was lc B iUiii ito or accidental on Ins part, and not where the dcfuKX 

o£ the net itself And proof of only one other similar ease, with° ul . ^ ^ 

cojurxUoii witli the case charged in the indictment, ought^not to , 
tlio object bung to rebut legitimate action or accident. J 
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p 597, Roscoe Ci Ei 3G7, «ce also Thomson’s Case, 1 Cr App 276, R \ 
Loicgroic, 90 L J K. B 285— (1920) 3KB 643 In such a case Knowledge 
principle has application in as much as prior or subsequent acts are available 
to show a knowledge of the nature and effect of the instruments or drugs used, 
if that is disputed Similarly such evidence is also admissible on Intent 
principle Other occasions of using such instruments or drugs whether prior 
or subsequent, tend to negative mi innocent intent Brunet v The King, 42 D L. 
R. 403 (Canad i) , but see R v Hicl^s, 36 L J 0 421 

Indecent Exposure, etc ““The above principles are ocasionally applicable 
oil* It dflugi’ of indecent exposure, sodomy, bigamy, or enticing for prostitution 
uul cognet offences II igmore § 360"" In Pe?HllS~y Jefferii, (1915) Iv. B 702 
which was a case of obscene exposure m July, the respondent taking the stand 
w is cross-examined as to i former expo&uie to the same woman m May, and 
the prosecution offered to prove the fact if domed Held that this former 
instance w is admissible to show intent, but that an offer of a sjstematic course 
.of conduct etc should not be admitted until the defence of iccident or 
mistake or absence of intention to insult is definitely put forward In I? v 
Thompson, (1917) 2KB 630 on appe il (1918) A, C 221 which was a case 
of gross indecency with boy-', evidence of possession of photographs of naked 
boys and other ippliances or implements was admitted, seo al«o R v Tiviss, 
(1918) 2 K B 853 

Other acts to show intent or plan in civil cases The principle undei 
which other lets are admissible to show plan or intent in criminal cases applies 
equally m civil ci^es The peculiarity of the question involved is merely 
whether and under what conditions other similar acts ire receivable to show 
Knowledge Intent or Design is to the let charged The question is of much 
loss frequent occurrence in civil cn>es than m criminal cases mainly because 
the issues of intent and the like ue less commonly open in civil cases But 
wherever Knowledge or Intent or De-ign is lelevant in a civil case the foregoing 
principles are equally applicable 11 ms where the act ot forgery is m i-sue, 
there may be a criminal prosecution for the forgery or there may be a civil 
action b ised on the forged document, and the same ev idence may be applicable 
in both So where a filse icprcscut ition is charged it not only may be but 
usually 1 = a civil case in which the t"sue arises and the foregoing principles 
become applicable In almost everyone of the foregoing cl i^-es of cases theie aie 
instances of the application of the piinciples m civil litigation The salient 
feature is the nature of the issue and the kind of evidence offered not the penal 
or the civil form of the proceeding Wigmoie § 371 

Copyright infringement In Copyright infringement cases the defence 
often is that the passage in question is t iken from the common source But 
this hypothesis of other sources is not available as an explanation where the "nine 
errors — either of fact or of printing — occur in the defend int’s as well is plaintiff’s 
books "Accordingly the recurrence of such errors is a well established inode of 
evidencing to a high degree of prob ability the copying of such a specific passage 
by B from A Spiers v Broun, 31 k T 16 If igmore § 372 So ‘ if evidence 
is unsatisf ictory on the question whether the defendant did u->e the pluntifFs 
work or not, to show the same errors in the subsequent work that are cont uned 
in the original is strong argument to show copying which the ordinary 

ll fp i un , ar ,n °d 0 of try ing the fact whether the defendant had u«ed the plain 
_ Book issutmng 13 tins way there is shown the probability of the 

copying of the specific passages it remains to invoke the principles of intent and 
design, and to argue that the copying of 1 number of such p is^ages indicates 
a more extensive copying of other pu&sige& not otherwise shown to have 
been copied This irgument is alwiys open audits use Ins constantly been 
sanctioned there can merely lie a que-tion of its weight m a given instance 
Longman v Winchester, 16 Ves Jr 269 , Man man v Tegg, 2 Russ 385 , Leu is 
v Fularton 2 Bi iv 6 Wigmoie § 373 
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ILLUSTB ATIVE OASES 


Admissible 

Accused were prosecuted for mis- 
appropriation by defalc ttion of accounts 
made 111 19_j and 192b, evidence was 
idduced by the prosecution of similar 
lets done b> the accused before 1925 
Held that the evidence was admissible 
under section 115 to rebut the probable 
plea of mistake or innocent condition 
? £ the ‘Wci'.ed, the evidence 
being that of a eastern in which theic 
wasi common link hetareen ait. of 
1924 and those of 1925 

The accused, a groeei at Bhmamh 
ordered goods for Bomba j and the goods 
were put into a 1 „ r ed motor lorrj 
To reach BktuanJi the lorrj pa S3el l 
through the limits of the Knluan 
Municipal, t, , but the l 01r j driver 
instead of pajmg ootioi on the goods 
at Kali/an rapidly u aS6c< | th * ln 

S i l u® ln ^, £lrn itnrlj passed out 

at the other end of the limits The 
o!n ‘* 001 tke ingoing AW a 
reported this matter to the municipalitj 
Iheaccus^ was charged under - 77 
(-)ofthe Bombaj District Municipal 
Act for introducing the said goods 
within the Octroi limits without paying 
dues th it the e\ idence that the 

accused had been counted <1 with 
similai cases as the one under charge 
was admissible to show his knowledge 
md intention Emm, or v Hmjnan 
1 aljl, A I R 1926 Bom _);> 1 = 5 Q g 
174-28 Bom L K 115 

The iccu-cd on the 7th June 1909 
administered d/iutuia poison to A and 
B both of whom died from the effects 
tueicof, uiu on the following da\ 
admiiitetuul the s. une poison to C 
amt D 1 he forim r got ill mid reco 
urcd b»t the latter died Held that 
tlic c \cnts which occuned or were s-ud 
to h i%e o( curred, on the 7th ind Sth of 
Juno were rcley mt to the cise of 
ch irge of murder of D is forming mci 
duits in series of •ainiihr truisictions 
occurnng \bout the simc time mil 
tend m to show sy 0 u,in and intention 
and to negituc the ufei of accident 
Lula \ Fmpcror, 9 Ind Ch 7dl=s 12 
P L It 1911 f ce il-o A (i-sirain \ 
P/rt/vror 74 Ind Ch 2(j2=>6 XL! 

Ill Where in a (ml upon a chirgo 
under section 999 of tho Puiol Code 
Uio accused pic ul tint lliur pre-ence 
it a p irticul ir pot armed ami in com 
P ui J WW ncuduiud and innocent it 


Inadmissible 

Where the accord was charged 
under s 409 Pen il Code, for embezzlin' 7 
three specific sums Held that eudence 
of collateril offences in re peel of 
other sums w is not ndmi ible Put 
diar(T^~^JJJpe7i2^ L ‘ h 

In a suit on libel eudence id 
inst mces of acts of the plaintiff MW® 
or le 0 s closely resembling the particnlai 
act of misconduct imputed to him j® 
the libellous statement is nia(hm» iMe 
The defend ints can justify the hW 
as true m substance and m fact bj 
ploying its trutii not the truth of othir 
acts and occasions having nothings 
do with the act in question , «nlc “ 
is intended to show th it tho'# au* 
were parts of the habitual and int^_ 
tion il, not accidental, conduct or 
nlamtift Hadirsha y Pnyj oM J 


plaintiff 
Ind Cas 


u Mitt » t tiro} 

15 Bom h B laO 

ecutwo 


do = iu lAuui yj y 

It is not open to the pi- -- 
to adduce evidence to show thit on 
pieuous occasions the a<cu 
trial had committed murdwwWinHi' 
but had f d'dy charged md got conu 
ted some other persons as niuw** 
Gangaram \ Imperatoi Cl hid * 
545 = 22 Bom L R 1274-22 Cf* 
529 . n j 

Two persons A and B were c 
on 21st July 1919 for the 
murdering D a woman of the , 
file 10th December 1914, of coro-p 
to rob her, of theft of propir*/ . f 
her house and for abetment of » 
and theft At the trial tho Pf 08 ?* > 

wanted to adduce eudence ID 
cntion of the two accused, (2) or ^ 
association m cases spoken o» W ^ 
women of the town in connection , 
the chirge*. of theft which 
against them and geiurnU) ot j r 
off me idents from 1914 to 1019 t j j , , j 
used to go about together umhr * , 

I n uncs, A t aken. B with J ,,nl jL* 
j saiil 

B ibu to rich prostitutes of the to ii, !m 
this bun* followed b> tntir 
quent tin ipj)e iru ico uid dl ^ C k 
of loss of mono) and jjjr 
Hell th it tho ey idence w i -4 n ®* q 1 
sible Empnor y I’tinchu W 
W X 501 (V B) . . f 1 

In a c i>o under s 120 of ^ 

Cclc the quo lion of the u i 
cenco of the mcu-isl ihl K,,tl ( 
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Inadmissible 

pioof of actual facts and not upon 
the state of the accused’s mind There- 
fore evidence as to any previous act 
of fraud (committed by the accused) 
is not admissible under any provision 
of the law Qokal v Empeior, 29 
OWN 483=26 Cr L J 906 = 86 
Ind Cas 970 (But see Emperoi v 
Debcndt a, and other English cases ) 

In a trial of an accused person for 
giving fnl e evidence in respect of an 
alleged forged document 1 to judge of 
the intention and knowledge of the 
scnbo and attesting witness by the 
opinion of other Judges on other dotu 
meats written and attested bj these 
persons in suits and proceedings to 
which they were not parties is i uso 
of section 15 of the Evidence Act 
which was never intended by the 
Legislature Qunuant \ Emperor , 
38 Ind Cis 723 = 13 N L R 35 


Admissible 

is open to the prosecution to lebut 
the pica, and section 15 of the Ev idence 
Act admits the pioduction of any 
evidence which would determine the 
construction to be placed upon the 
nets of the accused which in thein&elves 
might or might not be prepar itior 
for dacoTtv ,«Jid evidence that one or 
more m&muers of the gang had been con- 
cerned in previous and similar offences 
committed at the same pi ice is admissible 
for the purpose. Khuaja v Empeior, 

711ml Cas 361=24 Ci L J 136 
In a ca&e of cheating it is open 
to the prosecution to show that the 
acts charged against the moused were 
parts of a series of sinul ir acts com 
nutted by him, or m which he was 
concerned, at or about the time in 
question Evidence of such other acts 
whether previous or subsequent to 
tile frauds charged against the accused, 
is lelevant for the purpose of showing 
whether or not the intention of the 
accused was honest or fraudulent 
Evidence merely to prove that the 
accused person’s character is such 
that he is likcl> to commit the act 
with which he is charged is not ad 
imssible Girdhari v Emperor, 26 
P W R 1910 Cr =6 Ind Cis 964 
Inachirge igain-t the accused of 
cheating by falselj representing that 
he was the Dewan of an estate and 
could procure employment for the 
complainant and thereby obtaining 
a sum of money as a pretended secu 
ritj deposit, evidence of instances of 
similar but unconnected, transactions 
with other persons befoie or after the 
date of the offence charged, is ndmis 
sible, not to establish the factuui of 
the offence but to prove that the 
transaction m issue was one of a 
systematic series of fraud, that the 
intention of the accused on the parti 
cular occasion m question was dis 
honest and fraudulent Emperor v 
Debeiulra, 36 C Jj7?=13 C W N 
J’G.L’J’v l E^\h' 0 uIU see^lilso— v 
Rhodes, 1 Q. B D 77 Rex v Wyatt, | 

20 Cos Cr C 462 I 

16 When theie is a question whethei a particulai act 
Existence of course , was done . the existence of any couise of 
of business when rc business, according to which it naturally 
kvant would have been done is a relevant fact 

Illushations 

(a) The question is, whether a particular letter was despatched 
35 
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The facts that it was the ordinary course of business for all letters put m 
a certain place to be carntd to the post, and that that particular letter was put 
in that place, are relevant . 

{b) The question is, whether a particular letter reached A The facta 
that it was posted in due course, and was not returned through the Dead Letter 
Office, are relevant 


Principle Of the probative value of a person’s habit or custom as staff 
mg the doing on a specific occasion of the-acl Lwhic h is the subject of the nabii 
or custom, there can be no doubt Every 

make it clear enough Wtgmote §92 ‘Customs may, like any other txb 
or circumstances, be shown where their existence will increase or dimmish the 
probabilities of an act having been done or not done, which act is the subject 
of contest ” Per flandam, J in Wall*et v Barton, 6 Minn 598, ol8 
In another American case Sargent C J said “It would seem to be axiomatic 
that a man is likely to do or not to do a thing, or to do it or not to do it, to 
particular way, according as he is in the habit of doing or not doing it oia 
v Bail toad, 52 N H 528,532 In Mathias v Otieill 94 Mo 527=6 “ W a 
(Aw) evidence of a bookkeeper’s custom of handing over collateral note V 
the teller as> indicating that ltwis done in this instance was admitted , 
reason of such admission is thus given by Sherwood J “It is really miniate > 
under the authorities cited, whether he was able to do more than toveniy 
entries and prove his invariable custom These things being proven me l 
sumption arises therefrom that the u-ual course of business was pursuw in ^ 
particular instance Every one is presumed to govern hims If by tne 
of right reason, and consequently that he acquits himself of his engag : 
and duty Whenever it is established that one act is usual conco _ 
of another, the latter being proved, the former will be presumed, 
accord with the experience of common life It is simply the P^ oce *f,^ mUl h 
taming one fact from the existence of another ” There is hovwer, . 
room for deference of opinion in concrete cases owing chiefly to tiiB inucffln 
of the notion of habit or custom If we conceive it as involving ». n jj 
irregularity of action, there cau be no doubt that this fixed sequence or act ^ 
to show the occurrence of a given instance But in the ordinary fa j 

a habit or custom seldom has such an invariable regularity Hence u or 
to see why in a given instance something that may bo loosely cfl * .Lularit* 
custom should be rejected, because it may not in fact have sufficient w0 4 

to make it probable that it would be earned out in every instance o ^ 

instances Whether or not such sufficient regularity exists must ucp<.n 
on the cncumstances of each case Wtgmote § 92 ^ 

Scope of the section In commercial transact! the presumption * v 
the usuil course of business was followed by the parties thereto ? in 
Bensila 37 Fla 609 ‘Where the maxim of omma pmesiununtur n w u i ar lj) 

niter esse acta (all acts are piesumed to have been done rightly uiu ° c o0 
applies, there indeed if the event ought probably to have take r 
Tuesday, evidence that it did take place on Tuesday or on 
is strong ev idencc til it it took place on Tuesday ’ Aicry v (l< lnii— 
GE A B 973 So to prove that an act his been done « ‘ j J( , of 

siblo to prove any generil cour-o of business or office, wnctn 

private, recording to which it would oi dm inly have been f Jhy v 
being a probability that the general of 

in a particulir case This probability is stronger in the case 01 J 
offices, e & the Post Office P/up Lc 84 There is no pre umption * r £ 
cour-o of bu-iness in a private office has the regulirity of that m 
department. But the existence of any course of business, according . 
an act in question would have been done, is relevant to the que t ,0 “ (p 
Mich act was m f ict done. Ilethcrmgton \ Kemp 16 R R / <3 jj 

is based on this case. The question m that c iso was as regards UJ** I j 

of a particular letter In this connection Lord rilenborough , C J . «i» 

“You «m t go further Somo evidence mu-t be gjr en tbit the ** * 
taken from the table in the counting hou t and put into the po t omeu 
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you called the poster, and he had s ud that although he had no recollection S 
of the letter in question, ho invariably carried to the Post Office all the letters 
found upon the table, this might h ive done, but I cannot hold this general 
evidence of the course of business m the pi im tiff’s counting house to be suffi 
cient In a private office the course of business is only a relevant fact In a 
public office the Court -will presume that the act was properl} done ” So if a letter 
be properly addressed to A and posted and if it does not come bach through 
the Dead Letter Office tho Court will presume that A had received it Wanen v 
Warren, 1C M A R J250 * times v Gicat Central Ram lay, C A (1909), Pouell , 
lxi~Au,{t~'V r 7Cban Assn , 47 Pac. Rep 13 (Wash) it was »aid ‘•The e\i 
dcnco that a letter left at the Tiemant House and addressed to B actually reached 
him is of the same nature a& a similar presumption arising from putting a letter 
so addressed into the Post Office, and may even be considered as considerably 
stronger in as much as there would be less probability of a failure ” It is the 
usage at a Boston hotel to deposit all letters left at the bar in an urn kept for 
that purpose, whence they aro distributed ever} fifteen minutes to the rooms of 
tho different guests to whom they are addressed B is a guest at tho hotel 
on a day on which A leaves it the bar a letter addressed to B The presumption 
is that the letter was received by B Dana v Kemble, 19 Pick 112 

In Warren v Warren 1C M A R, 250 Paike B said ‘ If a letter is sent by 
post, it isprtma facie proof, until tho contrary be proved that the party to whom 
it is addressed received it in due course” See also Sundcrsons v Judge 2 IT 
B1 509, Woodcock v Holdsuoith, 16 M AW 124 Shipley v Todhuntcr, 7 C 
A P 680 (686) , Abbey v Hill, 5 Bing 299 , Kent v Lou.cn, 1 Camp 178 , Phnncr’s 
case, R & R 264 , Dunlow v Higgins, 1 H L Cas 381 House hold Fire v 
Grant 48 L J CP 577 , Bus&ord v Lciering, 6 Wheat 102 To prove the posting 
of a letter it is relevant to show that it was deliv ered to a clerk who, though he 
had no recollection of the particular letter, took all letters delivered to him 
to tho post Hcthcrmgton v Kemp, 4 Camp 193 , Trotter v He Lean, 13 Ch D 
574 , Phip Ev 3rd Ed 07, SI tlbccl v Gaibctt 7 Q B 846, Ward v Londcsboi ough, 

12 C B 252 , Percy Sujmer Club v Whyte, 106 L T Jo 308 But without 
any proof that it was properly addressed, stamped and posted, thero is no pro 
sumption of its receipt. Best v German Ins Co 68 Mo (Aps) 520 (US) 

A telegram properly addressed is delivered to a telegraph com 
pany -Th e pres umption is that it was reccved by the addressee Oregon 
Steam Co v Otis^^^Y^lWTGcrdiny-^Har! Y S 63G 

To prove that a certain indorsement had been mado on a (lost) licenco entered 
at tho custom hou*-e, it is relevant to show that tho course of tho office was, not 
to permit the entry without such licence Butler v Allnut, 1 Stark. 222, 
Phipson 3id Ed 97 , Taylor § 183 A, Van Omcron v Doiuel , 2 Camp 41, Wad- 
dinglon v Roberts, L R 3 B 570 

In an action against tho acceptor of several bills of exchange which wero 
made in November, 1850 and became due on February 5th and March 12 
1851, tho defence is that they wero accepted by the defendant while an infant. 

It is proved that tho defendant camo of age on March 11th 1851 The presumption 
is that all tho bills were accepted before ho attained Ins majont} Roberts v 
Iicthcl, 12 C B 779 Tho reason of this presumption is thus expressed by 
Jems C J ‘Thero is nothing on tho face of tho lull to show when it was 
accepted Wh}, then, is it that this evidence 13 sufficient? It is Ix-causo 
^ ’t must bo presuy^^ibat the lull has been accepted during its currency, 
*uuv'CS , ' n c jliontly, Ik fore tho uuluut ncomont of the action, became* it is the 
usual course of husint ss to present lulls for acceptance before tho time for the pay 
ment t f them has run out and within a iwinl Unio after the drawing of them 
I docido this ca<-o upon this broad ground, that wo are to pm same, ume-s tho 
contrary 13 shown that a bill of exchangt ha3 been nccepUd noton tho dav 
Of its date but within a reasonable time nftorwirds. It is not to be presumed 
that the acceptance took place after the nntuntv of the lull That vuw di^po-es 
of tho case as to all these bills — as to five of them, Ijecause they became duo 
lx fore tho di fondant attained the ago of twenty -one, as to tho «ixth, because 
« reasonable time for its acceptance had clip-'cd lx? fore the defendant's majo- 
rity And JLmfe J added 4 Although it is not usual to accept a bill on tho day 
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on which it is drawn, it is usual to do «o at c omc* early opportunity after that day 
Therefore, where tho dr iw or and acceptor aro both living in the «nme town, the 
presumption is that the bill is accepted shortly — within a few days— after it n 
drawn , it being manifestly the interest of the drawer to h no a negotiable mstru 
ment made perfect as early as comomently may be The date of the bill, therefore 
though not evidence of the very date of the acceptance, is reasonable evidence 
of the acceptance having taken place within a short time after that day, regard 
being had to the distance tho bill will have to travel from the one party to the 
other Upon tho same pnnciplo upon w Inch— tfrHt presum ption rests, it JW 
be presumed in this case that tho hills wore accepted hclore^iiwy-f ® 
maturity n It is ol'ogcd m a bill for relief that a cert un agreement vas id 
writing Tho presumption is that it was signed Hist \ Hobson, 1 Sm and 
Stu 543 

Course of business, meaning of— Tlie expression '‘course of business' mu t 
mean tho ordinary course of a professional nvocition or meicantile tran action* 
or trade business Lingama v Bharmappa, 23 13 G3 (GG) The usage m a praam 
house, however methodical, cannot convey the <ame weight as the ordinary 
routine of office Ibid 


Regularity in Public Office It has already been stated that the faej 
method and systematic operation of tho Government postal service have ion 
been conceded to be evidence of the due delivery to the addres ee of letter , 
notices etc, duly placed for that purpose in the custody of tho authority 
1 he only requisites to raise a presumption of due delivery are that the ^ 
are duly stumped, addressed and posted Bailer v Bayne*, R} & ' j » 

Slilbecl v Garbet, 7 Q B 84G This presumption is so umvirsally cone 1 > 
that the strength oi the evidence of this kind has been even ^rai&ed^ ^ 


in in presumption ine general experience that a rule of official uuiy, r. 
requirement of legal conditions, is fulfilled by those upon whom it i» meum^ 
has given rise to a presumption of due performance Wigmoic § 2o34 
strength of this presumption is so gr< at that provisions have been made m ce , 
Statutes for the service of notice ete , by post. ( Vide ss 148, 149 of the /JJJj 


Q certain 

f votfc t } l ' ' 

Companies Act, VII of M3~ Taylor §i«0)°“ So[ on°pnoT'lhat g'oote ’" for 


wbi f h 


cannot be exported without’ a license were entered at the custom ho? ® { 
exportation license to export them will be presumed Van Omeion V f 

-i Camp 44, Tayloi § 180 An envelope produced bears the post maik . , 
date of a certain office Phis raises the presumption that the letter was ^ 
and sent it this time J Vew Eaten County Ban/ v Mitchell 15 Conn . 

(Am), see also Fletcher v Biaddyll a St irk R 64, Stocken v Collm 7i« ® 
515 R v Johnson, 7 East 65, 7? v Watson, 1 Camp 215, 

Thompson, 2 Camp 623 , R y Plumer , R & R 264 , Butler v Mounts 
6 Ir L E N S 77 , Taylor § 179 

Course of business in private firms The habit of a private house, ^ 
systematically a similar service being equally relevant, the principle 
applied to an express carrier’s delivery of packages and to a telegraph coroi ^ 
transmission of telegraphs White v Flemming, 20 N Sc 33 j \^ a 
Eppmg v Scott, 112 Cal 369 (Am) Com \ Te fries, 7 AIL 3fa a 
(Am), Heatherington v Kemp, 4 Camp 193 The^jin nl ot mi J .&■ 

principle would o1m> admit a priv ito^t^ti^^alsuarSur^e 
Hence any act of delivery or transmission, such as the sending of a no*f « ’ , 
letter by post The only ditference is that the course of business foa?' 
in a Government Office will be judicially noticed without further evw« , 
whereas in the case of pm ate busmens the system alleged to have been foti*. 
must be proved like all other ficts The course of business of an 
firm may under circumstances not appear sufficiently fixed to be of that prptf ‘ 
value In Heatherington y Kemp, 4 Camp 193 on which illustration («) ** 
based to show the sending of a letter, the usage of the country house in P la * 
the letters on a table and tho testimony of the partner as to his habit of po £ 

them, were held admissible. In Hart v Alexander, 7 C AP 746,75k* 11 
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question was whether a circular was ^ent Evidence of the practice of the S J 
liou-e to ‘•end circulars on every change in the firm was admitted In the course 
of his judgment, Lot d Abinger , said “ That does not show that a p irticular 
person received a circular, except upon the presumption that a jury mav make 
upon the general habit,” In Woodcock v Houldsuorth , 16 5L A W 121, 

Parle B said “He has done all that was usual md necessary, and he does 
notguirantee the certainty or con ectne^s of the Post Office delivery ” See aLo 
Dunlop v Higgins, 1 H L C381 (398) , Trotter \ Maclean, L R 13 Ch D 571 
(580) In U S v Bafecoc/ ^3-Dillon, 571 575 the evidence of telegrams delivered 
to ‘vrdixir^fcper aCcm-tomed to distribute despatches to defendants office was 
admitted In a ca&e of injury at a high way blockaded by a trim to disprove the 
blockade, evidence was admitted of a practice of managing trams so as not to 
ob tract the highway Hall v Broun , 58 N H 93 ( 1 m) A course of liquor 
sales in a preceding month, was admitted to show a 'pecific sale In idnutting 
such evidence the Court observed “Where there is a que tion whether a 
particular act was done the existence of any course of busmens according to 
which it n iturilly would hav e been done i& a relev uit fact’ Stale v Miaw 
58 H N 78 In a North Caiolina case, where the question was whether a 
receipt for rice was given by a miller evidence of his habit to give a receipt 
was admitted Ashe v De Rossct, 3 Jones p 240 

In Lucas v Noiosiheski 1 E&p 296 to prove payment of wages, evidence 
was offered of the defendant’s custom of paying the workmen every Saturday 
night and of the plaintiff’s presence waiting with the rest This evidence was 
admitted "as he worked under the same terms with the other workmen ” See 
also Sellen v Norman, 4 C and P 80 So also in Eians v Birch, 3 Camp 10, 
which was an action against a milk carrier for moneys not turned over to Im 
employer, evidence of the regular cour-e of business m paving over the receipts 
daily, was admitted as showing payment. Simi’arly where goods have been 
consigned to a factor to sell on commission , it maj be presumed, after a reasonable 
tune (e g 14 v ears), that he has accounted Topham v Br addict 1 Taunt 772 
In a case of non-delivery of a package evidence of cu tom of the plaintiff’s 
driver of a package is admissible American Expiess Co v Iloggaul , 37 
L M. 465 (Am) In Vaughan \ R Co Q 3 N C 11 ( Im) whero the ques 
lion was whether goods have been received by a railway company evidence 
of its customer to weigh and mark goods was received as showing that 
they would have been Found marked In Hinc v Piomaoy, 24 Viet. 211, 214 
( Im) the que&tion was whether an attorney had directed a proce-s server to 
take N and "M ns riceiptoro Evidence of his uniform course of business to 
give no ins‘ructions as to receiptors was admitted as corroborative. In Houard 
v Sherwood, L R C P 148, the question was whether the defendant’s servant 
who had warranted a horse sold to the plaintiff, had authority to do so To c hovv 

E robable non-existence of such authority, evidence was offered of a usago among 
orse dealers not to warrant under the circumstances 

Refusal of a registered letter The use of a post mark in evidence involves 
at least three distinct principles In the first place, the question arises may it bo 
inferred from the presence of wliat purports to be the official mark that the mark 
was genuinely affixed by an officer of the Po t Office concerned ? This is a 
quo Uon of authentication and may be answered m the affirmative though 
there ha-> /been some fluctuation of judicial opinion on tho subject In tho 
^‘ Qp.d pl u* thp^^fTTm art'-CSjA'hether if the post mark bo taken as genuine, 
it isTvuTehct-Ai it tho cover be wing it wa&'st 2 ”ipe<i on tho date the nnpre ion 
boars. Iho inswer is m the affirmative In tlii? third place the po t mark 
is evidence that the pi ice or office mentioned therein was actually the placo 
where it was affixed Tho mere fact of a notice bearing a certain date is no 
proof that it mu t h vv o been ported on the same date An article posted and 
delivered mav bo mfi rred to have been delivered in duo course of po t Gobinda 
\ Du arka, 20 C L J 453 

Telegrams — Tunes of delivery Tho documents kept by tho Po-t Office 
howmg the terms of receipt and delivery of telegram-* are not adim-vible in 
evidence as public record*, in as much as they are kept only a s hort tune, are 
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o Ifi not accessible to the public, are not the result of public enquiry, ami Jo ml 
S ' 16 deal with a general public right but are merely kept for t he pur poW^ 
latm<r the pay and the work of the post offiice servants Heyne v , 

L T°2G4=30T L K 190 

ILLUSTRATIVE CASES 

AdmwMe Inadmissible. 

A notice was sent by the plaintiff "S'll'er dotsem™*™ j 

firm to the defendant firm bj registered a registered letter *?*" ‘ 
letter which was posted to the correct been tendered to the “ dire .^bt 
address of the latter, but was returned certain day and had bee r™ ^ 
with the word ‘refused’ endorsed upon him, s at best a record of t 1 s “ u , 
it by the Post Office Held that under by the peon a , nd “ „, 10 „ U 
section 16 of the Evidence Act the either under section J- W ]f ,i, 
presumption was that the letter had of the Indian Evidenc h M( 

reached the Kotin of the defendant firm requirements of ur Al 

Lome Dreyfus rf, Co v Clnmandae , fulfilled If At be not that 

60Ind Cas 195-2 S L R 142, see sections 33 (2) or section 53, » ^ 
also Joqemlra v Diearl a Hath. 15 C case the events recited . calhng tu m 
681 , Baluram v Bah Pannahai, 11 Ind peon must lie proved J jjmrl* 
Cas 351-13 Bom L It 328 as a witness on c L J l®* 11 

The question is, whether a letter 26 Ind Cas 96- --0 
was sent on a giten day The C W N 4bJ . 0 f a letter 

post mark upon it is deemed to bo a To prove the p by "“J 

relevant fact H v Gannmq 10 St written by A to B , ,^ j| cop »< 
370 , Gohmda v Oiioda 20C 1J of A s derks that ho nan rct urr|d 
455=15 0 W N 489 =20 Ind Cas 962 all letters written by A, M 

To prove the posting of a letter, them to A to seal, . ivilnr 1 f 
it is relevant to show that it was deli when A .S' 1 ,' 6 JJ’S held w 'V 
veredto a clerk who, though he had another clerk posted then tbll 1 

no recollection of the particular letter absence of 5 D artionIur l< ,kr ‘ 

habitually took all letters delivered to bod returned t hat P’™, «, .rf 
him to the Post OHice Umtkcnmton v the clerk, this is no pr M J. 

Kemn, 4 Camp 153 , Trotter v mean, ' ot "W*o when A'ld^ 

1 1 Cl, D o74 or, that the letter was Plnp O. » “ d vrilhKvj 


him to the Post Ultice ucamermyion v ~ ,,7„ ' , , y[ A \l V 

Kemp, 4 Camp 153 , Trotter v Slclcim, Toosey _v » >'««»'* J h ero A'oul-rfc 
ltCli D o74 or, that the letter was Plnp p 97 ,=°, al ° hM l with 
put in i given place, where ill letters pro-vod t ^ iat j., j um to a dfC,! T 3 j 
vvejo regularly put for posting, whence others been given by n Idler 
they were alwav » carried to tho post bv clerk to pod, and « J' them , fell ^ 
a servant (Heathci inglon v Kemp, left for tho po ,, os tiiig was * n „ i 
supra SUlbcal v Corbett 7 Q. B 810 , here posses Sion .for 1 C ;< 

P rey Supper Chib v Whyte, 106 L T cient v g„ handm?"^ 

Jo 303) {-Plnp He 3rd Ed. p 97 E 10, Flap f °° n0 evidence « 

In a suit bv one banking firm to a town postma > ( hlJ doty » 

a„ainst another firm for the recovery posting ns j}/, Jeudou dr ‘'if 

of the balanco of an account between receive it SSyo 1 Ch S30t 1{'I, r 

them it w is held mill reference to the Ep’ Jou<s, 1900 ojlaalll 

keeping of the firm’s account books 97 -ce ‘also l.am Da 
and their pvnodical trans lotion to the dator <1 A M j hur) of • J , , 
pnncipil- that it was misonnblo to , r v ° feitth . 

presume lb it that vvliich was tho ordi - -PS.'- J to 11 , y[r U Iln ’ : ; 

n in course was pursued in that cas? was ml'lrt^u ns 


n in couroe was pursued in that cas? wns aihlrt 
Dicarla \ baboo, CMIA bS (90) lnMilhcicnl 
To prove tho ileli\«r} of i letter & *1 I-*** 
on \ M>en <1 de, it 13 rele\ int to bhow 
thittlu ktt<r wii propcrl} mid re- *.<1 
m iol in duo Imu ami not ifterwards 
n turmd II arren \ Warren 1 C M 
A, It. 1 At , Dntuh an l l»i Klej Co 
\ ( aliun L. IL G lx 1 >2 , Plnp 

I •- <k«4 
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17 An admission is a statement, oral 01 documental y, which 
suggests any mfeience as to any fact m issue 
Admission defined 01 iele\ ant fact, and which is made by any 
of the perbons, and undei tlie cncumstances, heieinafter mentioned 


Admissions, meaning of —An admission is defined by Stephen to be “a state 
ment, oral or written suggesting an inference as to any fact >n is ue or relevant 
“or deem&[rid J b5T:ele\5nt to any such fact made by or on behalf of any paitj 
to any proceeding” Step Dig Eo, Art 15 In English law the term adnm 
*ion, means anj statement made out of the witness box by a party to the pioceed 
mgs whether civil or criminal , or by some person whose statements are 
binding on the party against his own interest Wills Ev 2nd Ed 149 In our 
law ’ sa> & lfr Ihylor * the term admission 13 u&uallj applied to civil transac 
tions, and to those matters of fact, in criminal cases which do not imohe cnminal 
•intent , the term confession being generally restricted to acknowledgment of 
guilt This distinction will lie better understood b> an example Thus in the 
trial of Lord Mdiillc, who wts charged, amongst other things with criminal mis 
application of money received fiom the Exchequer, the auim^ion of his agent 
and authorised receiver was held sufficient proof of the fact of such agent having 
received the public monej , though, had such admission been tendered in evi 
dence to establish the charge of an) misapplication of the money b> the noble 
defendant, it would clearlj have been rejected The law was thus stated by Loid 
Chancellor Jbisline “llua first step in the proof ” (nainelj the receipt of the 
money by the agent,) ‘ must adianre hu evidence applicable alike to ciul, as to 
cnminal cases , for a f vet must be established by the same evidence, whether 
it is to be followed by a criminal or civil consequence , but it is a totally different 
question, in the consideration of criminal as distinguished from civil justice how 
the noble person now on trial may be afTected by the fact when so established 
The receipt by the pay master would in itself involve him civilly, but could b> 
no possibihtv convict him of a crimo ” Loid MehiUc s Tnal, 29 How St Tr 
740 — 761, Ihijlor $ 724 citing icrbatim from Qreenl Ev §170 

So it is impossible to hold that admissions only mean statements, made 
by parties to civil proceedings, and that they do not include stitement of accused 
persons in cnminal proceedings All admissions of an accused person are not, 
in the eye of tlio law, confessions To ascertain whether a certain statement, 
mado by an accused person is an admission only, or amounts to a confession, a 
reference must alwajs bo made to the terms of the statement Every statement, 
oral or documentary 'which suggests any inference as to any fact in is a ue or 
relov ant fact, made by an accused person is an admission under ®s 17 and 18 
of the Evidence Act, winch is provable against the person making it, unless some 
provision of the Evidence Act or other law renders it inadmissible Jlahi Dal -A 
v Empress 10 P R 1SS6 AEo in India the restrictions put by Pi of Qtcenl 
and raijlar that “ ndnu-sum is u^uallj applied to civd transaction*- and to 
those matters of fact in criminal cases, which do not involve criminal intent 
luwe no application tide Fcroz v Emperor , 45 IniL Ca- 343 = 11 P It 1919 
Cr=19Cr E J 651 Slteie Singh v Empress 21 P It 18SI Cr But a v 
Empress, 52 P It 1887 Cr J ladan Guru v Emperor, 4 Pat, 381 = 73 Inch 
Cn 963=24 Cr T L 7^3 Raj Kumar v Emjicror 9 Pat L. T 419= A. 1 
\ ham 205-1* — Rw. 101o Qannat v Fmperoi, 8 Ind 
C is. 1181 But the statements of an accused- cannot he used against his co 
accused Emperor v Akbar 31 B 599 , , . 

Tho word ‘ admission” as u-ed in sections 17 — _3 docs not include admis- 
sions of relevant facts undo by part) in the witness box. «mce these are part 
of his direct oral evidence, nor admissions made on pleading* B mcc their tunc 
tion is to limit tho i -uts and therewith tho scope of tho evidence admi iblt 
Wills Ei And Ed p 150 kn admis ion in a pleading is a different thing from 
such an admission as is contemplated by the-o sections of tho Lvidenco Act. 
It is generally understood to be i concession mado by one of tho parties ill it 
a fact alleged m the pleading of tho part) opposed to him need not be proved. 
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time of trial , a statement which, when brought into the case, comes in an a S 
piece of ewdenc", direct or uiuimshui till, from which the Court and iur> ma> 
draw an inferenco or inferences ns to the truth of tho fact in issue Mehr key's 
Fi ^ 6L As to tho formal admissions littlo need be Mid file} simply hx 
tho relation Ik tween tho parties is to tho facts. The) help to define the issues 
concerning which eudtnco is to lx. heird, but they aro not in themselves evidence 
As to tho second kind of admissions those which nny lie called evidential 
admissions, tho> lie of many difii ri nt kinds with respect to form and character , 
but in geniral tht > fall into two ckiss^s 1 irst, direct statements of main 
*■ issue , s^ond, '-t.Uemj.ub of ficts from which inferences may lie 

driwn as" to nllW'ficts in lasuo Doth kinds of sUtements may bo called 
evidential admissions because of tho fict that they aro introduced as evidence 
It will ho re will) seen however th it the) mi> ddhr very much in conclusive 
ness , tint m the latter else they iro lik< ly to bo in tho nature of circumstintial 
evidence, as to which the r« is ilwiys much unc rUinty^wlnlo in tho former case 
they are likely m thorn selves to cirry conviction 1 IrKchey a Fv § Go 

Direct Admissions Direct and express admissions aro practically the same 
They aro direct statements of mam facts in issue As regards this kind of 
admissions there is nothing to bo slid, except thit, to bo available, the statements 
winch constitute tho admissions must bo proved m tho ordinary way The 
form m which the admission is made is mint iternl, so that it amounts to a state 
ment of fact, and is not a statement of opinion or promise Driscol v City of 
Taunton, 1G0 Miss 4bG (4m) The proof of a direct admission is usually by 
tho introduction of testimony, ord or written, ns to tho language constituting the 
admission The statement constituting the admission may bo oral or written 
Its form is immaterial. So, also aro tho place and circumstances attending its 
making It may have been heard by witness over a telephone Wolfe v Itmluay 
Cfyflydo 473 = 10 Am St Rept 331 (Ami) 

Indirect Admissions Indirect admissions are in the nature of circum 
st intial ev idence An illu'tr ition of indirect admission maybe found in the 
following A su eaX for damige donoby Xs cattlo on A’s crop, mid Jor tho 
purpose of Aiowingair iilmi ssiqn oTi j)ia^UJdj3CX.tIi7iyi i s_ c at tie had cauXed the 
-damTgy~Aofiers the^ testimony ofa witness to the effect that X had told witness 
that he h ulofferLdW itertiin amount of money to cover -the damage --Ifromc 
-such otitement an inference jiaturally uiscs that XV cattle did do the -damage 
Sldru \~Nidiffcr , 14G C d 540 ( 4i« ) That the defendant in the illustration just 
used made the statement that ho had offered the pi uutiflf something to cover hts 
damages although not eqivalcnt to l direct admission that the cattle caused the 
1 damage, is, neverth»leaS, very nearly so An lllu'tri ion of an admission some- 
what further removed in char icier from a direct admission is found m a case 
i where A sued X for the loss of his sheep charging that X’s dog had killed them 

I and as a proof of the fact of the killing, which was the mam fact in issue 

1 offered evidence that X had killed his dog, at the time remarking that it would 

i not kill any more sheep Andetson v Halie^-son, 126 Iowa, 125 (Am) A step 

\ further from the direct admission 13 the statement which by omission becomes 

) evidence of some fact When we go still further from the direct admission, 

t we fin illy reach the field of admissions by conduct, or in what are frequently 

f spoken of as implied admissions, and which are simplj circumstantial evidence 
According to Bom g^'miplsd idmissions nre those which result from somo 
7 '"^h^^P'^imr'r'toact of the party ^ Bon ads Law Diet They maj also arise 
f from acquiescence An implied admisston is proved by introducing testimony 

1 as to such conduct as shows an acknowledgment of the truth of tlie fact 111 

f question There aro various cases of implied admissions strictly speaking in 

| most mstince wheu actions or conduct are introduced as bearing upon the 

A truth of a fact it is is cucuinstuitiil proot of the fict itself, and not as proof 

of an admission The term “ini died admission’ is often used, to designate 
1 proof of this sort, but redly tho element of admission 13 frequently wanting 
, Mckclieys Cadence § G5 Admissions by conduct are not included under 
■ , this section JUiul cr this section admissio n is a statement^ oral or documentary 

■j An admij»ion~by conducTTiSTbeeh dealCwith m auction 8-, Such, admissions 
5 36 
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TTnlnua o , » tipnfc m ii pleading is in tlio nature of such a confession, ) 
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l J urtj, 0 u 1 u. 1 m. 111 s niiuiu ill 

circuin^tuntc-* wire such as to niikoli 

Principle on which admissions aro recei^^^^ewin^w.^v.v ~ — ■ 
it H, to the extent of its own statement, received as evidence, and on the fad® 
its o\v ii natural truthfulm.,-*, ami m disp^ns ition of tho ordinary teds of #)** 

mid croas-Lvamin ition Goodeie A 496 Seo also S 'paryo r Bro *n 3 
H AC 03-* (938) “Another cliss of evidence” says Mr Slat he ‘ which a 

mlmis-nbh though the u-su il tests are inapplicable, consists of declaratiuns 
imulo by one of tile p irties to a suit, m the nature of a cotifc, ion or admt w» 
contrary to Ins own interest \Vh Hover i p irty voluutinly admits to be tatf 
though tho ndmi-xion be contnry to Ins interest, may reasonably be taw* 
for truth Hie « line rule, it will bo seen applies to ad mis ions b> tho e« J 
aro so identified in situ ition and interest with n pirtv that their ueclara^ 
may bo considered to hive been undo by himself As to such evidence, W 
ordinary te-ts of truth iro properly dispensed with, they aro inapplicable ^ 
oath is administered to a witness in order to impose m additional obb^ 
on his conscience, and so to add weight to Ins testimony, and he > 3 cr0 * 
examined to ascertain Ins means of kuowlulci as well as his intention 
speak the truth But where u man voluutinly admits a debt, or coate 
crime, thcro is Iittlo occasion for confirmut on tho ordinary motives of “ UI % 
conduct are sufficient warrmts for belief” Starhc on E\,\doict JMf 
Admissions and confessions aro generally ndmiUuKos an cxcepti^^TT. 
Hearsay rule, considering them as dechrations against Efr'inttfe U "L 
fore probably true But there is nothing in their nature winch ent.« 
Us to say that they are explainable only as made against the persona'^ 
The simple and broad rule for receiving them is, in the 1 in gunge of Chxf * 
Pollocl , that “ if a party has chosen to talk about a p irticmar matter, m» u , 
ment is evidence against himself {Dai by v Omeletj, 1 H A N 1) an “ (fll 
theory of their use seems to be that they are to a party what prior mc0 . ns ‘ by 
statements are to i witness viz, a means of discrediting his present c ,j ui j, 
showing that he h is at other tunes made a smaller oi otherwise different 
If a witness^ says on the stand that he saw tho plaintiff give thodefeniwa* 

- of his that he saw fifty dollars given, m f 
its cannot be true and at 0 . n , nIJ 33 
— ed In i similar wily, 1 P, r J[t 
statement at a prior tune that he lent the defend mt fifty dollar,, throws <0*'^ 
on his present cl um m the pleadings that he lent orfe hunched dolw* u 
evidential weight of the inconsistency may be gre Her if Ins puor statenw®*.: 
against bi3 interest— as if he declared that he never lent any money j 
but that is not essential to its admissibility so that in the end the P ur P°'T# 
effect of using admissions of this sort is "imply to get a prior statement 
party against the statement now adv meed by him m hifjp le tding3 ° r S 
his witnesses, and thus discredit tho present 

former one Gtecnl Ev S ns n - ■*- 

Probative Status ot £i£m M on-Prof Wigmore’s raws 

a o»usthun What is their probative status ? , 

the poi it of raw of orJmiry logic mJ % 

wSh ZmadomorouToTSt J ‘ k ° ™ y ^ 

“ fafono n , a f A»„ th ! S pomt °, f th °y h: >™ ‘w» Ws of probative > ^ 
value de nen dm •'On ' a ^ U0 °^ an y persons testimonial utkrafl ' ’ ^ 

yaiuo uependingon his capacity to observe, etc, his mem, of knowl^ 


lufmissions made by the 

Civil Proceduie Code or iaai 
■ ■■ " 


hundred dollars a prior statement 

his present testimony, m that both stitements cannot be true ana »• v **' ^ 
or the othei the witness has apparently erred In i similar way, a P‘, ,,„t. 
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time of trial , a statement which, when bi ought into the case, comes m as a 
piece of evidence direct or circumstantial from which the Court and jury may 
draw an inference or inferences us to the truth of the fact in issue McKcluxfs 
Eo S) 64. As to the formal admissions little need be said They simply fix 
the relation between the parties as to the facts They help to define the issues 
concerning which evidence is to be heard but they are not in themselves evident^ 
As to the second hind of admissions, those which may be c , jJlpji,»fiimony is 
admissions, they be of man} different Linds within he lia/ made a statement 
but in general they fall into two class" 5 * 1 , p irtj opji(M.ent is discredited when 
re ImpA issue , S"cond^ state muJAsion he has^jiiade a statement inconsistent 
^ with' present'cLum aga*msf~hinr^"Tlle _ >yithess speaks in Court through his 
i testimony only, and hence his testimony forms the sole ba-is upon which the 
a inconsistency of Ins other statement is predicated But the part} -opponent 
1 whether he himself takes the stand or not, speaks always through his pleadings 
1 and through the testimony of his witnesses put forward to support his pleadings 
t hence the basis upon which may be predicated a discrediting nicon=istency on 
I his part includes the whole range of facts asserted in his pleadings and in the 
testimony relied on b} him Thus, m effect and broadly, anything said by 
I the party opponent maybe used against him as an admission, provided it e\ 

I hibits the quality of inconsistency with the fact now asserted by him in pleadings 
[ or in testimony 

l “ (2) But, regarded from the point of view of the legal rules of admissibility, 

i the party s extra judicial statements, like all other extra judicial statement" 
j are met and challanged by the Hearsay rule How is it, then (since they are 
nevertheless admissible against the party opponent,) that they are able to pass 
• the gauntlet of the Hearsay rule ? 

“ Verv simply The answer is that the party’s testimonial utterances do 
not pass the gauntlet of the Hearsay rule when they are offered for him (unless 
they can satisfy some exception to that rule) , but that they do pass the gauntlet 
when they are offered again"t him as opponent, because ho himself is in that case 
the only one to invoke the He irsay rule and because he does not need to cross 
examine himself. The theory of the Hearsay rule is that an extra judicial asscr 
tion is excluded unless there has been sufficient opportunity to test the assertion 
by cross-examination bv the party against whom it is offered eg if Jones had 
said out of Court, ‘The party opponent, Smith borrowed these fifty dollars’, 
Smith is entitled to an opportunity to cross-examine Jones upon that assertion 
But if it is Smith himself who said out of Court, I borrowed these fifty dollars’, 
certainly, Smith cannot complain of lack of opportunity to cro=a examine 
himself before Ins assertion la admitted against him Such a request would bo 
absurd Hence the objection of the Hearsay rule falls away, because the very 
| basi* of the rule is lacking viz the need and prudence of affording an oppor 
tunitv of cross examination In other word®, the Hearsay rule is satisfied 
' Smith has already had an opportunity to cross-examine himself, or (to put 
it another way) he now as opponent has the full opportunity to put himself 
on the stand and explain his former asaertion The Hearsay rule, therefore 
is not a ground of objection when an opponent s assertions arc offered igainst 
him m such ca e, his assertions aro termed Admission * But the Hearsay 
^ ru ' c *3 a ground of objection by the first party when the opponent’s assertions 

' wto offered in hia favour and such statements are then not termed adnns- 


tint tho subject" of an utaiKUon u not limited to tacls 
against the party opponent’s interest it the time No doubt the weight otcreuit 
to bo given to such st ltements is increased when the f ict "tated is against ino 
person s interest at the time but that circumstance has no bearing upon tneir 
adims lbility On principle, it is plain th it the probative reason why a party 
opponent’s utterance is sought to bo used agunst him, is ordinarily the reason 
noted above m para lb viz that it exhibits an mconsj tency with his present 
claim, tending to throw doubt upon it, whether he was at the time speaking 


s 


* This do -4 not accord with tha definition gtvui m the Indian Evidence 
Vet, fide S" 17, 21 
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‘ where the admissions” says Mr Taylor ’‘whether oral or in writing, contain S 
u*i matters stated as mere hearsay, it may be questionable whether such matters 
"j, can be received in evidence If tendered against the party making the statement, 
i they are clearly entitled to very little weight, and unless connected with a further 
«,j adnus-um, that he believes them to be true, they would seem, like hearsay 
■^declintions against interest, to be inadmissible. Lord Tnmblestoivn % Aon mis, 

' ^9 Cl and F m 780, 784” Taylor § 737 Mr Justice Chambie in tljp case of an 
answer in Chancery, re id agunst the pirty m a subsequentguif at law, thought 
^that portion of it not admissible, “for” he added, ‘ it appeafsto me that where 
, * fids a part of the answer of the othgyparty in evidence he makes 

the who*^Nifini§Si6iL 6 irty'sO - fe^<Srnr - \vufW-^ft« 7 objection to the competency 
of the testimony of the party making the answer, and that he does not thereby 
admit as evidence all the facts which may h ippen to have been stated by way 
of hearsay only in the course of the answer to a bill filed for a discovery But 
where the answer is offered as the admission of the party against whom it is 
read, it seems reisonable that the whole admission should be read to the juiy, 
for the purpose of showing under what impressions that admission was nude, 
though some parts of it be only stated from the hearsay and belief Qrccnl Ev 
§ 202 , Taylor Ei § 737 But Stephens J m Kitchen v Robbins, 29 Ga 713, 

766 {Am) expressed contrary view where he said Are no admissions good 
against a party, uuless founded on his personal knowledge ? The admissions 
would not be made except on evidence which satisfies the party who is making 
them ag unst his own interest that they are true, and that is evidence to the 
jury that they are true Admissions do not come in on the ground that the 
party making them is speaking from his personal knowledge but upon the 
ground that a party will not make admissions against himself unless they are 
true The fact that he makes them ngain«t Ins interest cun be reasonably 
explained only on the supposition that he is constrained to do so by the force 
of evidence. The souice from which a knowledge of fact is derived, is a circum- 
stance for the jury to consider in estimating the value of the evidence but that 
is all” See also JF iqmorc § 1053 Bishop of Meath v Marquis of Winchester, 

3 Bing , N C 183 (203) , Bulky v Bulley, L E Ch App 739 (ill) But 
such considerations do not apply when i party wants to use testimonially bis 
own admission m Ins own favour under clauses 1 to 3 of section 21 In such 
cases personal knowledge seems to be ncce sary In R \ Waller, 1 Cox 99, 
where the question was whether, A was an infant it the time of making a certain 
contract, an admission by A tint R was so was received against him although 
founded on hearsay Seo R v Symonds, 4 Cox 277 , Re Pcslon , 53 L T 706 
As to statements by an agent containing hearsay or opinions, vide The Aclaeon 
1 Speaks E & A 780 The Soluay 10 P D 137 cited m Phip Ev 196, 21G 

On the same principle the adnns«ion of an infant party would be receivable, 
in n C rr 't 7 Ir L R 434 See also Dharamaji Vaman v Gurrar Shnnnas, 
i 10 lx H L R. 311 Theoretically, the admissions of a lunatic party would 

1 stand u P on the_same footing, although the weight to be given them might be mL 

: Wtgmoie § 1053 The opinion rule also does not limit the use of a party's 

i nuimssions Doe y Stell, 3 Camp 115 But a bare statement that a party is 

f informed without addition of his belief m the information will not amount to 
' an admission Trimbles loun v Ke minis, 9 C and P 780, Roe v Fcrrai « 2 B 
f and P 548 Phip Ei 196^ 

\ ’^"essmn 'aiStmgPlshei— AJnnssionus^uaUy^applicd 

> ton uy u transaction and to tlios&-inatters.mxrinuilul cases vylnchjJo pot-involva 
I p-cnanni d int ent While theAeim confessionals usually-use d m crim inu Court 
ns denoting an acknowledgment of, guilt. The accused in a criminal case may 
make admissions7 just as i party in a civil case, l c by saying things inconsistent 
ij with tho present points of proof Admissions in the sense of inconsistencies 

< are not peculiar to civil cases. GrcenL Ei 170 Admission in a civil 6iut 

<• that a document is genuine can not in a forgery case be regarded as confession 

e at nil per Rankin C J in Amiar Alt v Emperor A. L R 1929 Cal 539 A 

tf confession" says Prof Wtgmorc “is one species of admis-ions, namely an 
/ luhms ion consisting of a direct assertion, by the accused in a criminal case 
/ of the main fact charged against him or of some fact essential to the charge. ” 
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Wtgmorc § 1050, Taylot Ev § 724, Sieph Dig Ait 24 “ Confessions’ aie 
a sub species of * statements ’ and a * species of adim&oions ’ ” Per llanhn J 
m 4~imuddy v Empeior , 44 C L J 253 (259_) = A I R 1927 Cil 17 The 
expression confession occurs under the category of admissions, it has not been 
defined in the Evidence Act Pei Mahmood J in i? \ Babu Lai, 6 A 509 (539j 
But there is distinction between ‘an admission’ and ‘a confession’ in the Evidence 
Act 11 _\^A!a{donald, 10 B L R App 2 , Em pi css v Jugrub, 7 A 74G , Empiessv 
PiDldhan nath £Mh34 Empiess v Maher Ah, 15 C 389, Empress v Dabee 
Pei shad 6 C 530 \ Kilmadhab, 15 C 595 A confessing, .. s only 

an admission of guilt 4 aSD J 174 (Journal) The word cor-V^ 
in the sections of the Ev ldenceAetJx-IshTT^af- -GfWlf’SiGil s, u onou7d ''Aj'be cons- 
trued as including mculpator\ admissions which fall short of being an fldmis 
sion of guilt Empiess \ Jagrub, 7 A, 646 = A IV N (1885) 131 AH the 
admissions of an accused person are not, in the eye of the law confessions 
It is also impossible to hold that admissions only mean statements made by parties 
to civil proceedings and that they do not include statements of accused per ons 
in criminal proceedings A confession may be defined as ‘ an admission made 
at any tune by a person charged with an offence stating or suggesting the in 
ference that he committed the offence ’ When the statement taken by 
does not suggest the inference of guilt in relation to the particular charge, » 
is not a confession Plain BaUliv Empeioi, 16 P R 1886 Cr An mcrirm 
natmg statement which falls short of an absolute confession but from which 
the inference of guilt follows is a ‘ confession ’ Hakwian \ King Emperor, Jl 
P L R 190o=2 Cr L J 239 = 20 P R 1905 Cr For further elucidation ol 
this subject, vide s 24 infra 

Admission as distinguished from conduct Adnus ions are- c tatcinentj 
l e assertions _in jwprds^ and it is their inconsistency*" with the party s otticr 
assertions that discredits the latter Hence conduct cannot of itself be trea^ 
as an admission Yet various soits of conduct,” which ^mdicite’^i 
consciousness and are undoubtedly receivable m evidence, are sometimes 
spoken of as admissions The truth is that they are just what they " 
be, namely, acts not asset lions, and that their use m evidence i» stuctuy 
circumstantial one by way of inference from the conduct to the mental st» 
beneath it, and from that to ‘ome ulterior fact But the above observation 
are not applicable where silence is treated as admission on the part of a pan 
hen by a partv’s silence an assent is given to the assertion of a third P cr , 
that assertion is thereby adopted by the party, and therefore may b e “ 
against him as his own statement and admission It is the statement, bow 
that constitute*, the admission the conduct merely effects its 
Wigmoie § 1052 Mercantile Ban 1 v Tahilram, 8 S L R 112=27 InU L L 
309 ’ i 

Admission must be taken as a whole When an admission is tender 
against a party, he is entitled to have proved, as part of his adver ary 3 ^ 
so much of the whole statement, document, or correspondence containing i 
referred to in, the admission ns is necessary to explain the ndmi ion _ 
although such other parts may be favourable to himself , but the J u jX 
attach different degrees of credit to different parts Phip Ev 3ul j 
The leason for this rule is that unless the w hole is recoiv ed «nd consi ^ 
the true meaning and import of the part which i s good evidence /«*, y 

P lrt > 1,10 c-miiot 

El § I- 5, F°r gcneril ^taiTInents of this principle ecu -> 11 a ltes ^ f in 
arguments in Sloth laic's Trml 22 Hon St. Tr 3)7 Per Ji toll O J 
Queens Cast 2 B 4, B 237 Thomson v licta 2Dmvl.iS.lt 3fl i 
T >WaH 2C&.P )GG Cobhet v Ore ft 4 El K 729.So it is 

-declaration or stateuientTc^rfEuni^^ 

-nouliLbo received to«vtW 


17X..1.I iiiun or -'uueuieiu. -rr i,an 

^Qul^o rcMivetl together I n the Umted'StntcS^ihT' ruirisifru^wj ' 1 ^ 
ri/C, f Flcld m 2 ¥ ual Bcne fit Life Ins Co v Keaton, 22 Wall U *{£ 
' rh i ch ■> party relies is to be token ns on entirety ““J 


t nrt mn i„. u , uu * pany renes is to be taken as an , jroJ 

tlhit on the mb h ‘l Slde l"‘ lh the qualifications which limit, modify «“V|J 
J/r Br.( ‘ m ' " 6 "'f , T! "a rule together with its rea on, .8 thus 5 * 

Mr Iksl Where part of a document or statement is u4d as ecif bnrnuoi- 


admission must be taken as a WHOLE 237 

29 Slmlh Shurfura - \ S J?'/ y£‘""' ukmg the confession tora/l to hive been 
W R 1864. Act N, 37 vvnere, , nullified ones wereoo v iSiztP 

Slnffflpmst the pirty l* completely ^ 1 her ^spUtor the bnnch 

'W^bnncll, ind there is note DV“L,. n explained nvnj bj 
'/2® eir r ! l V'i to render it au->e to the st ifcemente^inqsic or extriu, ic, the 
❖ *er hnfher.O'nl it is not \erj lUirpnwmVfijuuitw 'kd, and the whole is 
considered bj the cases as not weighing a feathei^so* ust the party ’ Phil Ei 
Law tC Ihlls Notes p 343 The above leniaik applies with equal force to 
written document'd, and it is equally well settled that the introduction of a part 
of a writing as an admission renders admissible so much of the remainder 
as tends to expl un or qualify what lias been receiv ed Jones \ Hop! ms 32 
Iowa, 503, Bun Jones Ei § 291 Where the pi untiffs had requested the 
defendant to make out an account of the amount which he owed them for 
goods sold, but the defendant’s agent before delivering it jotted down upon it 
with his muster’s authority a note of a counter claim vrh'ch the defendant 
had against the plaintiffs and the plaintiff's sought to give the account alone 
evidence is ui ndmisMon of tho amount of their claim, it was held by Lord 
Mansfield G J that the whole document miv-t be taken together, since the 
defend int’s statement was made “all m one breath ’ and he never admitted 
account as distinct and independent from the counter claim Randle v 
BlacUium, 5 launt 245 So also if pait of a letter is offered as evidence 
°fl ° r e i X P h,nt0 »y parts may bo offered if a part} is ..ought to be charged or 
affected by a letter received in evidence, his repl} theieto is admissible, and 
V»eie one party uses as evidence a number of a series of the letters written by 
"-tile other party, the letter may introduce the entire senes Burr Jones § 294 
it is a well established principle of law that if a plaintiff wishes to rest 
nis case solely on the admission of (he defendant he must accept the admis 
sion as a whole It is not open to linn to pick out soms parts of it as 
p be hTounbloto him and neglect the rest Sijed Ismail v Hamidi Begum, 2 
tfi i _a Court takes in to consideration an admission in a deed 

X pauyublrwhole of'llie^ statement theiein. should be- cnnsideieiL 

s&ii IQ^Sjimjinu - t be**T ikei£.eitlier» altogether, or not at nil , although a party 
cinnot by idimssion make evidence for himselff* still, if it is souglit to be used 
®? iVi U lu * raioSl0n agunst him, all the noids of the admission must be takn even 
°pcr ite m Ins favour Sree Dhatam v Naraijana Lambudripad 41 M 
j J J ■* (1921) M. W N 639 An admission must be deemed to be exhaus- 
tive JtjnusiJjg read as it stands and itaa.not- permissible to take one, part of 
-im auoiisBion niuLieject another part Bat Bahadui v Raghubn , 49 A 707=25 
~| 4 572 = 100 Inti Cas 1037— A - I R 1927 All 385 Ordinarily a Court 

is liound to take the whole of m admission together but a Court is not bound 
to give equal weight to all portions of it bioiendra \ Madhub 8C 843, sec 
also Uoiuul Pershad y CUattuiblun 6Q Ind Cas 483 Slab Kalh v Annada 
ra^ad, 1 1 C L J 382 , Konwaoi Doorganath v Ram Chundei , 2 C 341 (350) 

1 i n ^ so * m 'tdmi^ion in pleading cannot be dissected, ind if it is 

naue subject to a cre fl^ther be accepted subject to that condition 

JfofaWmy Muna^rvUK-Ihjllas, 19 C W N 713-39 
B 399, Sanjtan Ah v Chand Bibce, 9 W R 100, SlniL Sin fat as, v zedh 
Dhunno 16 W R 257 , Jadoonalh v Burda Kant 22 W R- 229, Niamuitoolah 
Khadwi v Hunmu lit, 22 W R 519 Paltn Behai ee v Watson, 9 \\ R 190 , 
Bailaniha noth v Chandia Mohan , 1 B L R (A C) 133 , Ishan\ Ilaian 11 \\ 

Ik 525 Tarmcc v Dwarla, lo W R 421, Shaikh Shurfurat v Sliailh DIninoo 
16 AV R 257 

“Iho chief difficulty in the application of the rule lies in determining when 
statements arc so connected together as to form a whole within the meaning 
of tho rule fho matt r doe 3 not depend on tho stitemenU being cont lined 
in ono smglo document, but on tho natuio md degree of connection between 
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admib'ionn ihcl»Wb H-ticallj the ..mo ^ 

and 13, that that tthtoh is written by it person o at i his d mo ion y v ^ 

be used, n evidence against him Ld £ S « 


be used in evidence against him in any procceui it. ot l, er docainents or me 
may relate So that on iir.uc.pfes discussed ^ other 

luoranda written 01 autbonad by ip ntj "lay be onei H, mao tar it is immaterial 
him like his oral statements If self dissenting .. hen character, ^ ^ 
in what fonn the document m ij appeal Bun Tones | * 85 ( im) Qaim 

mth v P,eo mil,, 7 W R 24§), Wdla \Cou at. v III U j I"', 1 ,,! Toy 
circulars (Be? rty \ 3Ialheus 7 Ga 457„ Am) entries mlthe books of 

31 N J E 38 Am ), and under certain ctreumstanw^ entries It q^ , 
a bank held admissible in favour of a receiver of »™ k “ J 270 
ita president (Olney v Chadsey 7R J --£) i^ 10nv fivideuce^a 1 ^-^ 2 — 
" The g ntiiea m-accouuLbooka^are, like other . adim , 10 “f , -gjijgr*em355 a ? 
party making them, {Lang \ Stofc 97 Ala 1) * . a<rain &t the part' 

Lsable~it~m(le by some pet son authorized to make! then i, 0 u (A j 

?i\ mar the authouty f San Pedw Lumbe) Go a Itemota^i gm 617] 
BKvSii GM I a 432 (43d) ^' h ^ n g^J, B go« 

Thej are admissible irre.pective of the name by which t. lie b « ^ tnes are 
ortho manner m which it ib kept The leason ij that they aio 

not admissible meiely because thev aio book entn pL onS1 ble for their 
Statements in writing which are binding upon the Pjjtj J of the person 
inscription whether the entry, t s » 


inscription whether the entry is in miownwna u*» » jol ill, X^. 

he has authorized m that behalf Leoioenthal ^ /{vlwine the extent of 
An entry m a book .belonging to a con be adnfff ‘ 


ging to a iemmoar imu ^nutted 

of rent even when unstamped, can b ^ ned , n | 
»f the defendant that the pirticulaia ^ R. 2 

, T?mul nslma. o 0 864f* b u IL„l «f I 


the 


An wuiy 

tenant s holding and the rate of 

m admission on the part of tue aeienu-uit wi-u. F ^ u n- ~r 

entry were tiue Nmam Coomar \ Itaml nslma, p I » 4 con trol oft»« 
Similarly partnership books ate piesumed to be equally midw 1 1 ea „uch 
several paitners, and to bo kept under then diioctioil ThmtOK g, All 

books are competent a„ un=t the Sim as admissions W‘ 0, *J ' ' f uo h entries so 
324) and m conti o\er les between tbe members of tue ur ^ Rom j, R 


324) and m conti on er les between tne meinners w luc , 10 Bom B n ,** 
competent ignm&t each member Daji 4 bajt n G ot *{|{:» JJa the pro ““C 
They aie piesumed to be with knowledge and consent altbo gi 1 , Q ^ ^ entrie 
may be rebutted bj pi oof that the partner or partners, ag cte d them 8 , 

-O* J L„. „ l.„a OOOAOO ItortVe nnrl hftVfl nOt lnSWCW-^ x 


ay be rebutted b) pi oof that the partner or partners, agains n ed them ana 
are offered, ha\e not bad access to the books and have n0 _, V or0 acope °\ 
that the entries arp incorrect Bui r Jones § 271 1 ^ i q 0 f the Evi^ n ^ 
plaintiff can be relied on by the defend ant under _ss 17 a ^ bngU idiiogJ> jn 


plaintiff can be relied on by the defendant under ss xi y ic . 1DffU ,ching J 
Act Baja Gounkan v Baja Goundan, 17 M 134 (133) in terrog atorie oia 
613 and 17 C 949 Admissions in affida\its or in answers ^ fid P ■ - 1 ; 
the same or former proceedings are also competent -T/up y ^ 303 
Fleet v Penius L R 3Q B 536, Hansh v Prownno ,^ Jlar b 18 


Fleet v Penius L R 3Q B 536, Hansh v Prosu two h 48 

Bcmcmh anccr \ J lotdal Gliosc, 41 C 173 , Bhuguant \ , n pleading 5 

Of the -various kind- of judicial adini sions thos jo c onta ^ s e ume dly 
command careful consideration b> reason not only of tnes t j iejr u^c ,n 


command careful consideration b> reason not only of tnes P t j iejr u^o m to 

contents hut with regud to the time at which the\ u ere m t . ebang® 

action of which thej form the bosi«- their u e dehor o that acuo circ uniBta nC " 


action of which the> form tlie basi 5 - their u e dehor* that w tbe cuvuntsUM? 
circum'-tnnces by withdrawal and imendment, in brief uy them, mcludnv 
surrounding their offer in e\ idence against the party maKing tho e 
of course their \cnhcntion b> parties having absolute knowledge , tcr3 0 f 1 3 ? 
speak onl> from information and belief When parties aBeg® 
m their pleadings, these pleadings ma> be offered »n , ev „ Shaina 
PJrtu s as admis ions of tho facts o alleged Ginsh Ghandcr y . pladu 
15 \V R U7 ImUn a l erst 2 Ga App 91 (Am) A ^teanent m ftrT cd 
unchallenged and made by the »u/«* dar after his interest naa p ms aJ,* 
is in no waj binding upon the transferee Jakhnomull \ 
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L J 601. lbc plum till nmj iLo ith upon the defendant's udmnwon m the 
pleading* rai nice \ Du aria 2\alh 15 AV R 451 But admissions contained 
m u statement filed m plaintiffs name aro not proof tint the} have been made 
bj her Asmuitoo \ Alia Ha ft , 25 W R 125 A defendant’s written state- 
ment referred to is c\ idencc m plaintiffs favour m ikes the whole of it evidence m 
the suit. Ridha Chinn \ Chundci Moncc, 9 AV R. 291), Xiamutullah v Ihmmut 
IU 22 W R 519 But it doc* not bind In- co-defendant Loihman \ Tansukh , 

0 V 395*= V AV N 1S81, 136 , i i ullah Khan v Uimad, 7A 353= A AV N 
1S35, 54 So also admi'-ions mi\ be made in verified petitions 6 im/i v 
Shama, 15 W R 437 , J foh tin v Chutto 21 AN R 24, Gottr \ Mohcsli 14 A\ r 
R 484 kn ad m is ion m i Jubulnjat is also competent Jogesuar v ikhoy 
19 C L J 1 An ulmis ion in a picvious deposition i* aho admissible Bibec 
v UJtntal, H BLR App 3 Hi Mahomed v Sh 1 [ohm aj 30 C L J 186 

Admission on points of 1 iw — An erroneous adnu-sion bj n coun-el on a 
point- of_law is of no effect and docs not preclude the party from claiming his 
leg'll rights m the" Appellate Court. Seuelaiy of State v ^hibjnosad, 27 C L J 
147 -'4 Tim! Cas 9b3 Tagore v fagot c, 913 L R 377-18 AV R 359-1 V 
Sup 47 , Bern PciAiad v Dndhnaih 27 C 1 50 =■ 20 I A 216, Holms \ 
Tohnston 12 Hei-k {59 lui ) 15 5, L run hart v Butla field, 37 Ch D 357 
Abdullah v Uraf Ah 7 C L I 152, liamwan v hhaihan 11 C AV - N 34U 
also an erroneous udmt-aion of the pleadei of i pait> on a point of 1 iw cannot 
Inn iLthe_ part) Du ar Bux v batil 1 C AV N 222 ^ee il o Krishna \ 
Rajmal 24 B oGO Xaiatjan v T enlata 28 B 108 

Statements made under constraint or duress —In ngaid to idmis-ious 
m ide uneler circumstances of constraint a distinction is taken between civil and 
uumnal can->, ind it has been considered that on the tual of civil actions 
admissions an receivable in evidence provided the compulsion under which 
they are „ivcp is legil, and the partv was not impo-ed upon or undei duress 
Thus m the trial of Colleclot v Loul Kctlh, 4 E*p 212 the testimony of the 
defendant gnen as a witness ill an action between other parties m which he 
admi ted the takm 0 of the ship was allowed to be proved against him , though 
it appeared thit, in giving hi* evidence, when no was proceeding to state his 
icasoii for taking the ship, Loid Kenyon has -topped him by sajmg it was 
unneceosaiv for him to vindicate his conduct In that case Le Blanc J, 
remarked, that the manmr in which the ev idencc h is been obtained might be 
matter of ob erv at ion to the jurv but that, if ivhat was said boie m mv 
outlie isoue he wa- bound to receive it as evidence of the fict itself See 
ilso Bishundas v Rumlabanya, 106 P R 1915 Xeuhall v Jc/d ins, 2 Gray 502 
The rule extends also to answers voluntanlj given toque tions miproperl) asked, 
ana to which the witness might successfully have objected. So the voluntarj 
answers of a bankrupt before the commissioners are evidence m a subsequent 
action against the party him-elf, though he might have demurred to the ques 
tions, or the whole examination was irregular ( Holt v Squue Ry and M 282), 
unless it was obtained by imposition or duress (Maltby \ Christie 4 Esp 342 
as expounded by Lord Ellenborough, m Rani in v Horner 16 East 193), 
Gieenl Ei § 103 AVhen such admissions are obtained by illegal duress the} 
are not admissible Stock field v De Tastel 4 Camp 11 Robson v ilexandci 

1 AI and P 448 

18 Statements made by t party to the proceeding - , or 
■Admission — by an agent to any such party, whom the 

or hisfV 0 procec dmg Court regards, under the circumstances of the 
is agent , case, as expressly or rmphedly authonzed by 

him to make them, are admrssions 

Statements made by parties to suits suing oi sued in a re- 
b> suitor in r presentative character, are not admissions, 

tatxve character^ reSen unless they were made while the paity making 
them held that character 
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proved on behalf of the plamtifl O’ Xciil \ Haul, 7 Ir Law R 431 “No 
distinction should bo drawn between nominal and reil parties to a -uit The 
Courts of India being Courts of Equity should deal directly with admissions 
made by nominal parties e fc consignees suing in the name of consignor 
When the Court con e iders the admission of such a part) fraudulent, it should 
be rejected at once See notes to Banennan v Radiums, 2 Sin L. C 3G3” 
Ao» t Ft 143 Admissions under this section are only evidence against the 
persons making them Under section 32, vifia the admis ion" there enu 
mernted aro evidence against all the world 

Iu order to render the admission of one poison iceennblc in evidence igmn~.t 
another, it inu*t relate to some matter m which either both were jointly interest 
ed or one WA9 dcniatncly interested through tlie other mul a mere community 
of interest will not be sufficient linn, where two persons were m partnership, 
ind an action was brought against them ns partneis of a vessel, an admission 
inado by the one, ns to a matter which was not a subject of co partnir-hip, but 
only of co-part-own ership was held inadmissible against the other fai/loi § 
750 Rauslormc v Gandell , 15 5L A W 304 Phillips \ Elaget 11 M A W 
84 So, where i joint contract it severed by tho death of one of the contractor" 
nothing that is c ub"equentl\ done or said by the -urvivor cm hind the personal 
ivpre-entanve of the deceased, (Athm v Ti t digold, 2 B A C 23 Foidham v 
IlV/js, 10 Hare, 217 , Slaymalei v Qitndaclei s Ex. 10 Serg & 11 73), noi cm 
tho admissions of tho executor bind the survivor Seatci v Lauson 4B A ac! 
3% , Hathauaij v Hail ell. 9 Pick 24. Neither will the admissions of on» 
tenant in common is receivable again «t his co tenant, though both are partie- 
on the »amc side of the suit Dan v Braun 4 Cowen 483 (492) Tai/loi § 751 
Where a partv sues in a reprc-entativo cap icity — i e as trustee, executor 
administrator, or the like,- tho lepresentative is distinct fiom oidinary capacitj 
aiul only admis ions made in the former quality are leceivable, m particular, 
-tatements made before or after incumbency are admissible _Coi!'erselv hi" 
admission ns executor oi the liko wouljLnot- 1 >e- rece ivab l c ngnin sL. thenia s i 
parly m his persoifd (^ipacity^A^g^dian-so«»faua^u^iPH£ra.place^.luui: 
m a ieprc&entativc»capacitv| issnfagEt-tQ- t he sam e rules but the function of 
V-gunrdian ad h/eniVeg Ins to end witirTlrTTitigationrand consequently hts 
extra judical admissions arc not receivable at all If 'tgmorc § 107 citing 

i Pindell v Rubcnstcin 115 Atl 8o9, Vteiens v Continental, 97 N W 862 
, Clnpinan v R Co, 12 Utah 8 ( Ini) 

1? Where procedure still permits any litigation to he conducted without 

joining the real and beneficial party m interest, his admisSious would neverthe- 
p ( less he received Ilanson v Parle) 1 Wils 257, Wvjmoic § 107 In It 
v Ilaidmeke 11 East 378 3S4 Bai/ley, J -aid “ Banennan v Rademm 
^ only decided that the declarations ot tho nominal partv m the recoul weie 
a, evidence against him, but not that the declirntions 0 f the real party would 
( j, not nlso have been evidence. ’ In Smith v Lyon 3 Camp 435 which was 
j, an action by a ship master, for the benefit of the owner on a chirtei contract, 

^ Fllenborough L f J said ‘Although this action is in the name of the 
h, master, it is brought foi the benefit of the owner , I am therefore of opinion 
j that anything end by the lattei is admissible evidence foi the defendant 
V ehare-holdei of a company is not the real party in legal interest, and his 
. statements cannot be received as admis ions of the coiporation If igmoio § 107 
" But a contrarv view was early taken m England foi pan -h inhabitants R v 
$ flardiuckc, 11 East. 378, 383 

w ,r Sub-cLause (2) is the conveise of sub-clause (1) Theie the statement was 
that of the representative, heie it is of the paity thiough whom he derives Ins 
iJi® right to sue -ThngviLaiv ese^utca w_ere- to- suq^foi a debt, the declaration of— 
u a Uu9- testator that. the"clebt was patd would be e\ Klenca'agiin-^hfm PocoeJ 
it' 1 " \ Billings, 1"R and 31 127, Smitli^Y^njilhr 3 Bmg'^N^C 29 In the same 
*w ay^the declaration — of-i ho ancestor res Dectuur— hi? title -tothc JomLImlfLhy, him _ 
jin jns .avu£ncpagamit the heir- Jpoe~\Pcitct 5 B and A. 223) and tho declarations 
,1 1 of tho former owner of goods that he had °old them have heen admitted against 
the lord of tho manor who claimed them a- heriot hat v Fmch, 1 Taunt 141 
pV *ort Ei 148 
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S 18. , Statements made by a party~It hid alicacly been stated that dcclai ition 

of a party to the record, area« vgamst such party, admissible m evidence Spot go 
\ Bunin 9 B & G 93*5 In the Court of Chancery, in England, evidences are not 
received of admissions or dccl nations of the p irtve% winch uc not put in i» tie 
by pleadings and in which there w vs not, therefore any opportunity of explaining 
or dr-proving Copland v 7 bulmin 1 Cl A Fin -559 373 , Austin \ Chamber 
a Cl & Fin 1 tituord v Small 6 Cl i F 231 The admissions of a party are 
riot open to objections to which othir paiol evidence may bo open For tv 
unipie, the admission of \ party is not subject to the “biat evidence' rule In 
an action hv A again -t X for prosecuting a suit contrary to an agieement, to 
prove the prosecution of the suit by X, A offeied admissions by X of t'w 
obtaining of the judgment ind issue of execution f hey were objected to, on 

the ground that they were not the best < uUence and that i certified copv ot tm 
judgment should be produced 

In Smith v Palma G Cush (Mass) >13 >21 Flctclm J -nys “This i i 
case of the admission of a p irty and the admission of a party stands on di tuici 
grounds. The admission of a party is not open to the same objection winch 
belong-* to-parol evidence fxorn other 5 oma> A pvrty'a own «tatciiunt» oxta 
uUmssions are in all cn c os admissible m evuh nee against him though -*ucf» 
statements and mhniSMon^ inav involve what must necc-^ardy he conLmud 
m some wuting, deed or record Thus tho statements of a party that cl i him 
land h id been convcved might be ad mitt* d, though the convevance mmfc ho »>v 
deed rccoidwl The generul principle as to the pi oduct ion of written tv idem « 
is tho best evidence doe- not apply to the admissions of parties, as what a P ir( ' 
idnuts ig’unst biuiself may reasonably bo taken to be true” -A statement j 
jjmd*r-b> defendant in naoth .gr suit m ay be UictL ns an admission within uu* 
nnanuig^oi-t W~acc tjoir Hansh v PmSunno, *iIohun ' I 

IhuUoo, 21 TV U 34 Lab \ Diqambm 22 W R 304 N, Jot ho v 3g«o‘ M ™ j 
14 W It 23 PC,, Uaranath \ Patetth, 7 W R 249 Kashi \ Bama 23 « ] 

271, Guiv/iv Shama 19 \Y R 437 Obhoy \ it/; or/, 14 \V R 109 . ' 

\ fho Mibjcct of idmis ion is pro suited in its simplest form when 

ndmis-ion-* are made hv one who is a p irty to the record and who is also a rea 
pvrtv in mUrcst In Mich a case it is ver\ char that the statements anu nw» 
of the parts whin ihev atloid presumption agam-t Inin mty he received « . 
Indutlf of the uUu-m partv Scales \ Chambhs* 63 kin 19 ( 1>») H”."? • 

Ik. made too p un that this evidence is not by wav of attacking the crwuuH j 
of the p irtv warns- and there Is no occasion to lav tho foundation 1 

him fir t if hi nude tho statement When the statement proun » j, ;'a: * 

tlu. pnrlu ■» to the trim action it Ins ilw iv - been the rule that one party couiu i 

the t it* meaty of the othu at in> tuno which would tin ow light "P . 
l -ue-, involved or far u relev mt to the is*ues Ifooic v Cioslhnait, 4 

272 ( l»««> It follows that tin ndim ibilitv of such idiim ion-* m *: 

dint of explanation* whu.li inav tome later, and of the date J . 
[(Malawi \ Camarillo 43 til 127 ( lmR at which lh«>) were ( ** 

or of suk.li othir uraim-t intial vinticatiou which ordiuady «ct.oi»P ll . 
recounting of in event Jmwlon \ Crimes 10 \li 1*>j ( lw “t* ?* . • 
m ati or adum-ion* ire ordinal evidence ami the point »n r0 J? /»"* /' 
14 not tluir truth or falsity but whether or not they wiremmh '« " JK 
v bljnr GT»N I L.G71-U) ktl UjO ( 1m) It i» axiom me to *■*»> tjjj j "fly 
not conaiiMU but ur« in tho n ituru of itrona fane cvidi m- m« J.o to ino iur>u (f 
to sivi them tluir just weight in muIidl nutetionsof fiu>t involved in tjvs t*» M m , 


to sivi them tluir just weight in settlim. nucstionsof fiu-t involuu »* '!•< , 

to wfiMi th**j nr» dirceu it Gijfrmlla v 6»i tfcralta 23 7fo — >) > 

1‘nnupls un whuh tin phuniiil is held bound by jit* ict* comluet or npreent 
lions i* of eotumou law origin, and re ult» from the rule tint pirtm toft !•« hi 
wr» ixmiiil hv ndim piQiisa„iui t thur int*n?t, re^iiectino the uiijrct ot ««’ N( 
oetum f-uJv w hm u.» jnmafuar conclusive n^itn>t th» party who mow > 
i„ ' xpUmd or iiualifitd hut if «vtduiv« for this punw-o u m*n ^ 
iii » ’ * io * . ^ n’tt 1 '! loth* Inhunal mil tin liability of the J'-H* 'ej 

%7 y a* a <[u» *«on of tv item ( or \ Uwl t MroK ^ 1 

L * V ‘twin atwa) * is did llu pirty <U> t party w imant «*„ 

tail«*aui nwlwtu* t. >n t Muh 4 C mi! Co v Ih't, »*\ 
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I1L App 1) make the statement l Anti )£ they did, the jury will weigh the 
pic race or ill cnee of continuation, and tho strength or Wtlkresra ot the 
establishment o[ the fact JAtsou v Lothro p, 7 Gny (Mass ) 3 j 4 (Ant ) , Bun 
/one. ft S JJ7 In holding til it admissions of parties to the record are rccctv 
able in evidence it mitteia not wluther such admissions were made before 
or liter the party hid arm ed it full ago, nnd therefore if an action brought 
igunst an adult fop ncces-aries supplied to hint during Ins minority, idmis 
anile, and letters written bj lum while under "S'! may be proved onlichalt ot 
the plaintiff 0 Nall V AW, 7 Jr L R 434, iltplur § 740, but see Ha «./ 
i Lumnhc, 2 Sums, 375 An accused is a party to a proceeding, I but t s 
; doubtful whether a person ugim-t whom an oflonce has been conunttte 1 is 
; tlso a party to the proceeding (Ctm ft 04 06 ) But Ins tdm.s'ton maj 
be accepted as an agent of the ctotvn ot undet section 19 Previous ip 
of a party to tho «uit are admissible in evidence &oojun v Aatmnl, 21 '» 
411=14 B L. II App 3, Mol c> i Queen L’mptr.,, 21 C 393 JRap» tiled 
by tho parties in former irbitrition proceedings may bo used as adnns, 
j again t them in a Subsequent suit. Ikromth v Pieonath 7 W “ 
al o Slack v Buchanan, Pet R 5, Orrjot./v Bound, 3 Esp 113 
^ made by an accused m Ins picyious examination in t he 

' S 1 ^3“’ “nnLs°°tbe" am excluded 18 31 ol : the same Act 


S 11 


■ ^ L J <>09 =» ">G Ltd Cv» 778-21 Ci L J >*- , Al, ""' s ‘ ul ' 1 ° "luiS 
f evidence ngunst the pirlv who mnl es them, but thev ire eviden 
v iries much m value according to the circum&tinccs and 

ldtorH .\ X .. „ fsrtivt ndipr flirpum- 


j J tries much m value accortSltlg to the circumstlnccs and a Court is quite ^ 

(hberty to reject them if it is etUsSed ftom other oircura-tances Aat they m 

untrue' Onh.l V tr-s.w, B5 Itul Cas 345 ‘But what a party lum en 


, . reject tnem it it is> s lu'iitu num t-i.^ oircuraH i iu» himself 

, untrue' Golul v Kmlash, 55 Itul Cas 34., But what' > , c 

Winds to be true may ici-cnably be presumed to be iso and mntU the .presump, 
won was rebutted the fact, admitted must ho t-Aon “tS 10 us 

Ghitlam \ Muhammad, 65 Ind Cts 398 (400) ^e® ulso 

,ofionI Mmi on m Chamlra Kunnar v Chamlhuu, 29 A 1S4= lit 
J321P C 


► , , Parties on record-Nominal parties Tin, general "'le, udmitting the 

> declarations of a party to the ricord in evidence, .applies to all cases w 
4 party has any interest ,n tho suit, whethei Others ar joint ptrties o 

« side with lum or not, and howsoever the interest may appear and what 

.(ever may be its relitivo unoiuit Haim man v Iladmius, 7 I » ““ 

* "l 2 Esp 6o3 , Gibson v 117,1, « 5B A Ad 90 ‘ Whatever a party voluntamj 

r admits to , w tr tho h tho admission bo contriry to Ins intere may 
r reasonably bo taken for the truth The same rule it will bo 

i to admissions by those who aio identified in situation and interc * ™ ? 

ii 1 party that this declaration m ty lie considered to have been made by l unsetr 
f 4 s *» such cudonce the ordintrv lists of truth are property dispensed with , 
e thev ire iTtnnnl.ooKlo A« nit m irlmumtercd to n witness to impose an 


°ucn evidence tne orcunirv usis u, ,U1 ' i"” 1 , * ,., inn c„ an 

% ire mapplicable An oitli is administered to n witness tit, mom and 
additions! obligation on his conscience uni «o to add weight to his te J> 

ac io rrv .lamrfitn Ins. mMns of knowledge ' 


‘ , ‘bouil obligation on 1ns conscience ind «o to add v. eignt to ms vc intention 
she is cross-examined to ascirtun his means of knowledge as well a , 
rto speak the truth But where a man voluntarily admits a debt or ooutes os a 
»• rime, there „ llttlo oc(n , lon f„ r confirmation , the ordinary “lOlncs ot human 
ttconduct ore sufficient warrants for belief Soulhcnlns Co \ WlnUM±g 
/ 77 ( lot) “But where tho puty sues alone and hts no niterrst in the n altor 
l-us name being used of necessity by one to whom ho nern tied 

pntere t in the siibjeot of tho suit though it is agrred that 10 °™*°‘ 1 ““ P ““ 

,41 lus acts or admissions, to til pange tho title of his intiocont S 
ji’endw, yet tho ImoLs lie not so clearly igrectl in tlm mode of re training hull 
, ji-iiat Chancery wiRnlways protecttliens i„nc*s, either by in] m ir-ucd tho 

' il very cel tun , and formerly tins wis the eour-o tmtfOTnly pur ted , t»0 
^dnussions of ipirtj to tho record at common Ian being rec \ ^ -- 

“> all cases But, in liter time- the ...lere-ta of an as igueo suing m die 
finmo of the assijnoi, have also to a considerable extent been protts.h.1 in the 
>UM of Common Lair, tgtinst die elteu of am acts or admi,| ons of tho latter 
lua prejudice k familinr simple of this 'Ort is tint of a receipt in lull, 
,P 38 
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given !>> the assignor, being nominal phunlill, to the debtor after the assignment 
winch tho assignee is permitted to nnpc ich and a\oul, in a suit at hw, £>t 
‘‘bowing tho preM0U3 assignment, Henderson y \\ ltd 2 C min obi ~ rie 'L 
Pi $ 172 4 In modern practice at liw oven, the lulmi sions of a part) to w 

record who Ins no interest in tho matter will not be permitted to bo -pKJJJ 
evidence to tlio prtjudico of tho real pirtj in interest Da. eg v uiHslum 
07 , Shada \ Bum stead, 90 Mass. 112, 127 

Statement by agents— Principles of admissibility Out Per Ahum Fatit 

Scwsum I’ticcic lulclur (llo who does nn ait through nnotliir w ilccmcil in 
to do it himself) This warim n of umur-al appheation Per Tmdal o J 
m 8 Scott N U 830 Tho igene> nmv hi constituted h) an cxpic= 
limited mthority to make such contnet oi a larger authority to mike ail now 
withm tho class or discnplion to which it belongs, or i (,uuril authority to mu 
an\ or it may bo proved b\ •diowmj, tint sueh i relition evi-tw! bctirce 
the putics as by liw would crcxte the authority, n for instance , that of i>artnw. 


b> C which l elation when coinphte one becomes bj law the agent of the Otto 


for allpuipo Cs neces-arj for c irry in„ on their particular partner hip, 
"cncril or special or usuillv hi lout, ink to it or the relation of bu-panua 
wife, m which tin law undci cert un cirium^tancn, con ultra the hu band to tn 
his wife an n^ent 


I n .ill these ci o* if^Ui(L n^cnt_m mahijig tho ce^ 
acts on that authontVTthc pnncinal ICboitiuThe the con tract, “hut iT 5 C~otnew^- 


Thmgcncjnnv 


Utlionrv, tne pnncipui i> oouim uu; cumuiu, uu» - 

jryhe created b> luc laimedi itelicforthu pnily, tbat*'is«^li.«*“ J 

Living” the*" uithonty to the ikent, or icpre-uituik to him that ho is to nayo 

by constituting that lelation to which the liw ultnchci agency , or it nnj 
created by the representative of the defend mt to the pi untiti that the p l 
making the contract is the agent of the defendant or that such rotation y* , 
as to constitute him such, and if the nl until! really make s the contract on 
faith of the defendant s lcpre entation tho defendant is bound— uo is e topF 

from disputing tho truth of it with re«ncct to that contnet, and the rcprcyei 

tive of an luthontj is quoad hoc prccieclv the same as a leal authority 8* . 


tiveofan uithonty is quoau hoc prca'civ tne same as a v o 

by tin defendant to the agent ibis representation may bo made^directiy 


plaintiff, or made publicly, so thut it nuv bo inferred to hive i cached mm 

may be made by words and conduct Upon none of the o propo rtions is t > 
we apprehend, the -lightest doubt uni the pi oner decision of all these qu ^ 
depends upon tho proper ipplieation of thc-e principles to tho facts oi 
case, and the jury is to apply the rule with due assistance from tneus 
Jieyiell v Lems and U i/ldc \ Hop/ ms 15 M f }1 n°itr\ Stead 
Berlelev 15 0 B N S Ho Cw-iy fl ,U,<m* 7 HAN 675, 

10 L J CP 100 So statement made by p irtios includes Inc s _ 
his agent as well fhall v Zahar 39 C 995 The words avhom tM » w 
regards under the circumstances of the east, as expressly > .t e|f , 
authorised by him to mako them leave it open to th< courts to < 


authorised by him to mako them leav e it open t 

case that arisen upon it> own merits Field p 44 . , m -action ol 

The principal constitutes the agent his repiesentative, in tne ntmn 

ccitim business nhatner then fore tho igent dor> in the Hvtai 1 pro M M ion 
of that bu mesa is the act of the principal whom he repre eills ’ , v 
184C And where th< acts of the agent will bind the pro 1 ® ? • ttpj . W1 , 

presentations declarations and admissions, respecting tne suuj 
also bind him if made it the same time and constituting: parr or r 
gestae Story on Agencij §§ 134-137 He who sets another per on w no 
act in his -dead as agent is chargeable by such acts as , n 1<ui 

that authontj, and so too properl} enough is aflected by TJ g i,,. 

by the agent in the course of exercising that authority 3 *> 

In Wtlhams v Lines (1808) 1 Camp 364 Lord VUenhoirtgh said 
i man refers mother upon any particular business to a thud person lie 
bound by what this third person savs or does concerning it as much it ta 
had been sud or done by himself’ So a statement made by an agent wh 
the Court legards under the circumstances of the case, as expressly or lmplie 
authorised to make it i 5 admis ible though not on oath Per Jcnkms C J \ 
Qoundjt v Chattalal £ Bom L R 631 (652) In Franklin Ban! v Pen > 
vjlvama, DlMSN Co 11 G A J 28 at P 33 Buchanan O J 6 >aiu 
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“ rho principle upon which the lepre&entations or m agent, withm the g \ 
scope of his authority, aie permitted to bo proved, 1 ^, tint such declaration®, 
as well as his acta, ire considered indtreited is iho decHritions of the prmci 
pals Whit is so done by an agent, is done bv the principal thiough him, 
as his meie intsrument So whitever is sud bj an agent, uther in making 
a contract for hts principal, or it the time, and accomp uijing the performance 
of iny act, within the scone of his authority having relation to and connected 
with, and m the course or a particular contrict 01 transaction m which he 
is then engaged, is in legal effect, said b) his principal, and admissible in 
evidence , not meiel> becau«o it as a declaration or admission of an agent, but 
on the giound, that being made at the time of and icco inpan j mg the contract 
or transaction, it is treated is the declaration or admission of the principal, 
constituting a part of the res gestae a part of the contract or tiansaction, 
and as binding upon ham as if in fact made b> himself But declarations 
and admissions bj an agent, of his own authority , and not accompanying the 
making of a contract, or the doing of an act, in behalf of the pi mcipol, noi 
made at the time he is engaged m the transaction to uhich they lefei are not 
binding upon his principal, not being part of the res gestae and are not 
admtssiblo in evidence but come within the general aide of law excluding 
heaisay evidence, being but an accoauat or statement by an agent of what 
has passed or been dono or omitted to be alone — not a pait of the tiansaction, 
but only statements or admissions inspecting it 

The declarations by agents aio original evidence and not heaisay, and 
! being regarded as vabal acts, they are leceivable in evidence without calling 
[ the agent himself to prove them Doe v Haul ins, 2 Q B 212, Tag § 602 
J They are the ultimate f lets to be proved and not an adini'&ion of some other 
, fact, and the onlj question is whether the declarations were made and relied 
d upon It often happen*, however that the declarations of an agent me ad 
? missiblo as part of the ics gestae and that they form no part of any contract 
, s and contain no element of estoppel in which cases they are, of course, 

£ open to explanation or may be shown to be incorrect, like admissions m general 
J, Bui i Jones § 235 The admission of an agent that he purchased as agent is 
* evidence that the pureha*e was mode by him in that capacity and not on his 
own account Go> eeboUah v 21 It G D Boyd 2 W R 10 
A Admission by agent— When receivable The admission of an agent can 

i not always be assimilated to the admission of the principal The party’s own 
a admission, whenever made may bo given in evidence against him, but the ad 
[admission or declaration of his agont bind him only when it is made during the 
t ('continuance of the agency, m reg ard to a transaction then depending el dum 
opus Kir 1 stall Brewery Co v Fci ness Rg Co 9 L R Q B 468 = 43 L 
JIV J Q B 1U , Re Daala Ptoi Gold Mm Co L R 22 Ch D 593, Tai/loi § G03 
icbThe question therefore turns upon the scope of the authority This question 
frequently enough a difficult one depends upon tho doctrine of Agency applied 
i 0 the circumstances of the case and not upon any rule of evidence I Vignioro 
jlior> 1078 Tho best of the earlier expositions is that of Sir W Grant 21 R m 
jjt 1803 in Fan he v Hasting * 10 Ve* Ir 123 Lord Kenyon who became Chief 
jUtf'W’tice in 1788 had ®et lumself against receiving any admissions by agent. <*nd 
tfut was some time before the true punciplo was defined and accepted Ibid foot 
f r iole (11 As the case of Fairlie v Hastings, 10 Ves 123 (1804) is of some impor 
Jo £ ”* nc0 as vvell as of interest the judgment of So William Giant, Master of the 
ypRolts is given m extenso ‘Iho subject of this cause is a loan of money by tho 
ate plaintiff, Maharajah JSabol issen to the defendant Wartcn Hastings As it is 
’slfl'Ot by bill m equity that monej lent is to be recovered, it is incumbent upon 
? he plaintiff to state, and to prove, some ground for coming into this Court for 
1 jjf he payment, or the means of obtaining payment of his demand The question 
S 'if Jurisdiction must depend upon the allegations of the bill, which states that 
defendant applied to the plaintiff for the loan of three lakhs of rupees 
Vi ? 011 secunt 7 of the defendant’s bond , that the plaintiff agreed to advance 
jnat sum by instalments , that a bond was executed which it was agreed should 
u p omam with a Cauntoo Baboo , an agent of tho defendant, until the whole money 
v \hould he advanced, and then should be delivered to the plamtifl , that the monej 
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was idvanoed, but the plaintiff never leceived the bond. 6 an n too Baboo m 
answer to his repeated applications at length informing him that it had been 
delivered up to tht, defendant In support of this statement the plaintiff hi!> 
not read, and could not read any part of the answer But the plaintiff has 
gone into evidence of declaration by 6 obindcc Baboo and Caunloo Baboo, and 

the question is whether these declarations can amount to proof of such facts aa 

are alleged by the bill Upon that question my opinion is, that these dcclara 
tions do not come within the pnnciplc upon which they are supposed to bead 
miSMble As a general proposition, what one man says not upon oath, cannot 
be evidence against another man I he exception must arise out of some 
peculiarity of situation coupled with the declarations made by one An agent 
may, undoubtedly withm the scope of hia authority, bind his principal by 
his agreement, and in many cases by his acts What the agent has said 
maj be what constitutes the agreement of the principal , oi the represent! 
turns or statements may be thi foundation of or the inducement to, the 
agreement Therefore if writing is not necessary by law, evidence mu°t be 
admitted to piove that the agent did make that statement or representation bo 
w ith regard to acts done, the words with which those acts are accompanied fre- 
quently tend to determine their quality The party, therefore to be bound bj 
the act must be affected by the words But except m one or the other of thorf 
ways, I do not know how what is said by an agent can be evidence again-jt 
his principal The mere assertion of a fact cannot amount to proof of it, though 
it may have some relation to the business m which the person making tbit 
assertion wa*. employed as agent For instance, if it was a material fact that 
there was the bond of the defendant m the hands of Cauntoo Baboo that lac 
would not be proved by the a sertion th it Gobindct Baboo supposing him an 
agent, had said there was for that is no fact, that is no part of any agreement 
which Gobuidee Baboo is making or of any statement he is making as induce- 
ment to an agreement It is mere narration, communication to the witness in 

the course of conversation, and therefore could not he evidence of the existence 
of the fact Iho bill was dismissed The same general principle is terse! 
put by Mr Justice Gibbs in Lougborny Allnutt, 1 launt 319 where he said 
When it is proved that A is agent to B whatever A does, or says, or write 
in the making of a contract as agent of B, is admissible in evidence again t p 
because it is part of a contract which he makes for B and which therefore bina 
B but it is not admissible as the agent ^ account of what had pa c sed 
letters of the agent to the principal containing narritive of the transaction ' 
which he had been employed, would not be admissible as evidence against me 
principal Ibid , see also Raid v Jansen 4 Taunt 365, idmiralty Com ' 
Aberdeen Steam (1909) fe C 335 


In another case where the plaintiff sued the defendant, a coal merchant 
tor a penalty for selling short measures a witness was proceeding to sta 
what was said to him by one Pcelu who managed the defendant’s busmens, as 
n solo about to take place Lora EUenborour/h admitted the evidence saying 
Pcclif appeared to be the manager and conductor of the defendant s busin e= ■ 
what he might have said respecting a former sale mule by the defendant, 
on another occasion, would not be evidence to affect b s master, but what he saiu 
re pecting a sale of coals then about to take place, and respecting th® di'PO 
turn of the coals then lying atthewhirf which were the object of sale, wa» » 
the course of uiinesscs employment for the defendant and was evidence to “v 

hia master ” Peto\ Hague (1801) 5 Esp m In an action igainst the Railwa' 

v^ompany for lo s of a parcel of money statements made by the station master to 
roueo Officer, tending to show theft hereof by ono of the Company’s servants, w«v 
“dnussio: ns against the company the tation master being the pr°P« 
R H ke 8Uc h statements Ibid In that case Cod bum C J said Itmf kI 

tbat a maa " ho ^d the sole management of a railway sWttoj* 
10 causo a P era0n bs apprehended if he had reasonable and 
authority ® upp0ie taat . a felony had been committed could not have 

uoa* a l WQ ui \° i astruct, ons to the Police and could not make such commune* 
rut-. Tn tu- , sdmiaaiblo m evidence just as if they were mado by p rm , 
* amo ouse QuauiJ &aid Inputting the police in motion t* 
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was acting within his duty, and within the scope of ills authority ’ Similarly g ] 
1 rchibald J suil “Being in charge of the station it the tune a felon v w is com 
nutttd, it was his duty to put the police in motion That being so, I think he 
was acting 171111111 the scope of his duty that he lmd power to bind the com pan}, 
and thercfoic that the evidence is admissible ’ Tins appears to be scircel} a case 
of “ cause of employ ment,” but of ‘ scope of uutbonty ” The tin ter 111 a} be 
responsible 111 toit for acts of Ins seivant quite unauthon-ed b} lum, if done in 
tlic course of empIo}ment But in contract ind as regards admissions, the 
question appeals to be one of uithontv Coclle Cas 177 In Pelo \ Haque, 
ubi supia Loul Ellcnborough used the expie^-aon ‘course of einplo}inent, ’ but it 
would appeir that stitements out side the scope of authorit} of an agent would 
not bind the priucip d although made 111 the course of employment But to bo 
within the ‘•cope of authoritj the statement must ippaienlly be made in the 
course of emplo) meat Coiklc Cas 178 

Where an agent, acting within the -cope of his uithouty, wrote to his 
principals, that he had received a •*um of money on their account, and they replied 
giving directions is to its disposition it was hclds tint the agent s statement w 1 ^ 
evidenco that the principal received the money Coates v Bainbi idae, 3 Bing 58, 

Poiiell 438 So the declarations of an agent bind the princip il only so far as the 
igcnt had luthonty to make them tdiissciu \ Faus^ct 7 Ecc A Mar Ca- 
9d-93 Ilogg v Garictt, 12 Ir Eq R 559 If goods weie deposited with a pawn 
broker m the ordinal v cour-e of uusine-s a deckara*ion of the shop man that his 
master hid receive 4 the goods would probably be admis-ible agaunt his master, 
bocau-e it might be assumed tint the shopinitiwas authorised to answer an \ 
inquiries respecting the goods, made by persons lntere-ted in them but if the 
idnussion relited to 1 tran action unconnected with the immediate business of 
the shop — as, for in-lance, if it referred to the loan of several hundred pound 1 - 
on a single pledge at 5 p c interest— it could not be leceived Gat ih v Ifoitaid, 

8 Bing 451 bee also Vanlata Vamama v Chanla, 6 M H C R 127 In 
that case Tindal J said * It is dangerous to open the door to declaration by 
igeuts beyond what the cases have already done The declaration itself r< 
evidence not given upon oath, it is made in bis absence, when he has no 
opportunity to set it a-ide, if incorrectly made by any ob eivation or any 

question put to the agent Evidence o l such a nature ought always to 

be kept withm the strict limits to which the cases have confined it ’ 

In an action against a Railway companv foi not delivering cattle promptly 
thp plaintiff gave evidence of a conver ation a week after the transaction 
between himself and the company s night inspector who had charge of the 
night cattle trains at a certain station, m the course of which the night inspector 
said the cattle had been forgotten It was held that this statement was not 
an admission against the company, as the night inspector was a subordinate 
servant without authority to make such statement and also the statement uas 
made sometime after the ticinsaction GO% Co v Willis 34 L J CP 

195=18 C B N S 748 In rejecting the evidence Earle C J said “I am 

of opinion that this night m B pector is not to be presumed to have authority to 
make admissions relative to transactions gone by, so as to bind lus employers ” 

“It i« sometimes said that the declarations of an a Q ent are not leceivablo 
w to part transactions This is misleading aua has probably arisen from 
the common saying that the declarations of the a Q ent must constitute a part 
of the ics gcslae But it has been pointed out that the Latin phrase is here 
used merely as 1 compact expression for * the business legal ding which the 
law identifies the principal and agent, and must not be taken to import that 
the declarations mu c t form a part of the ins gestae in the evidentiary &en~e 
of the term for so long as they are made concerning the principals business 
and m the ordinary couise thereof, it is immaterial whether they relate to past 
or present events ( Prof Thayer Ir L T Feb 19 1891) Of courre, if the 
transaction or business in which the agent is employed is at an end, his 
subsequent admissions regarding it will be rejected, aa will hia admis 10 ns 
regarding matters which are not properly within the scope of his employment 
Phip Ei 3rd Ed p 210 So when the agent s right to interfere in the parti 
cular matter has ceased, the principal can no longer be affected by his decla- 
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S 18 rations, any, moie thin b} his act 1 *, but they will be rejected m such case ai 
mere hearse Fairhe v Hastings, lOVes 123,126, Garth \ Houard, 8 Bing 
451, Langhoi n \ Alhott 4 Taunt 519, Betham v Benson Gow R 4 j, 

J Iortimei v M Cation, 6 M <L W 58 69, R v Ilal! 8C cl P 358 , Hanna*} 

\ Steioait 6 Watt's 487, Stool ton v Demath , 8 Walts 39, Baintiq v 
Clail 29 Pick 220, see ah-o Patamesuai v Vvjathen , 25 M L J 51 = J 9 
Ind Ca^ 637 Before ulnus-ion of m agent can be received the fact of hia 
agency must be proved Bam BalaJi v hishon Mohan 3B L B A C J 

273, Empnorv Bibat am, 4 Pat L W 120=46 Ind Cas 709 fco the one 

condition of receiving the declarations of one alleged to be an agent is that 
the agency mu"t be proved aliunde (Claile v Dun 161 Ala 633 (lm) and 
not by the declai itions themselves .\en when accompanied by acts purporting 
to be acts of agency Jfontgomenjy Leith 162 Ala 246 (Jwi) Unless and 
until the agency is so piov d and the declarations acts or admissions of the 
igent come within the rule laid down the eudence is not admissible Such 

pioof need not be invariably introduced m the fir-t instance, the oidu of 

pioof being within the discretion of the Court Ban /ones § 2 >5 Dechritiou 
ind acts aie competent to prove agency if theie is pioof of former «imihract* 
oi dttlar itions recognized or approved by tlie principal Buir Jones § 2jj 
\ 0 tncy may ilso be pioved by pioving that the agent has acquired credit 
b\ icting in that capacity, and that he has been lecognized b) the 

principal m other instances of a similar character to that m question 

In i\ all ms v Venec 2 Staik, 368 a guarantee signed by a son for his father was 
admitted upon pioof ot the ‘■on having signed for his father upon three or tour 
previous occasions Bos<oc V P Ci 68 but see Consteen v Tou«e 1 Camp 
43 Such lelationship may be established by oral evidence, Whitfield v 
Biand M ind W 283 A\ here a particular person is proved to be the general 
ifjcnt special power to do a particular act need not be ■-hown Bam Bid™* 
htsltori Mohan 3 B L R A 0 J 273 

Agency may be either general or special and it may bo expru s as when 
it is constituted by written or verbal authority in the first instance or it maj 
implied and infi rred from the acts and conduct of the parties, or the original at* 
though not authorised it the tune, may be adopted by the principal subsequent*) 
ind be an equvalcnt to an original authority, Omnis latihahho rettolralmat* 
mawlato pi lor* aqaipaiaiur (A subsequent ratification has a retro pectne 
and is equivalent to prior command ) So when. \ and B were jointly mterest'o 
in a quantity of oil which V contracted to sell without B s authority, and o 
Iirot refused to bo bound by tho agreement on hearing of it, but afterft u 
l suited, Bs subsequent ntification nude the contract binding upon a* 
phonies v Spencer, 1 D and R 32 The paint to bo regarded m this cH 
is not only tho c tabh-hment of an agency as to which the Court must 
ivitisliLd but that there was authority given sufhcient to cover tho particular sta t 
ments n lied on as ndmissions Though the maxim is nui font per ahum /'**■. 
nrr se tlio identity era es where the agi nt exceeds tho scope of his authority, an 
nis adnm ions in such a ca e will not bind his principal Mori Ci 141 

Tlio df\,laration.-i.and_ aet< o f m i„entcinnot lu nd n n m fantd>ecau~* e ~ 11,1 
inf int um not appoint an !„« nt DU? \-BobccB ~ RTM and W 778 ]£»$•*'* 

\ //ormiif l.lion JQST Where a wi fe is . mthari^rt tp carry on tho h U-lE*^'' 
of lur huslund s “hop during-Jifs absenn h<. r ad mission within trn^ 

. ir k ** UL hurU.u_iull linu Uhlr Ip islrtnil GjfjfiTrthYrJ&itlou 1 t"* 1 ® 

, But - lur acknowledgments of~nn anticedent contnict'~forjha‘hiro . 
tnop urlur i_n.cment to make a now contract for tho future occupation oi 
will lie r*j idol, as it cun not bo necessary that tho wifo should have this 4 ' 
tenvivo potwr of binding h r husbind for tho mere purpoM' of conduct**'* 
ihi bu rn-ss of the shop Meredith v tootner 11 M and \\ 202 Tay § W* 
a *V arl > to a •'Uit directly or impliedly constitutes a third jnr 

Thu-Clf a - l ,ur I > 0'^* of an admib ion tho ad mi ion so mado is hV 


■ _ 0 I’urpO'e of an adinis ion tho admi ion so mado - 

UDOott nt, TT2 10 admit a claim provided J S. will make an uffidavit 

^ „ J Till ', 14 P«»f “Pun t him Lhjod s If illan lkp 

* ¥ T} ^r IV -A" 137 llnrot 5 P 73 Stawnont bv on a^nt » * 


p«ty to juunx > r li iatai/>raoni oy on 

iroc ,in fc s in cucuraetanccs which show that thoy are expre *X c 
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impliedly authorised to make the admissions aie admissible in cudence Raj S 
faith \ Baldto, 5 O W N 155= A I R 1928 Oudh, 233 

Statement* made by one before his appointment as agent or after the termma 
tion of his agency by revocition oi othenvi e are not binding upon the principal 
as admissions of his agent Bmr Jones § 255, ‘•ee also Paianiesuara v 
J ujathen, 25 11 L I 51 = 20 Ind Cis 51 But wlieie evidence of a deceased 
agent’s statements was admitted a letter written by lnm after the termination 
of his agency on the «ame subject mattei was al=o admissible to discredit the 
alleged oral statements Turnbull \ OHarn, 4 Aoacts (Pa ) 446 

Effect of agent’s declarations "When the agent is acting and speaking 
for the defendant within the general scope of his authority his admissions are to 
be taken as if they had been made by the defendant himself Bailing v Clark, 

19 Pick {Mass US) But the opinion or conclusion of an agent rel iti\e to the 
legal effect of acts and tinnsactions is not binding on Ins principal unless the 
latter has authorized his agent to form anil express m opinion on his. behalf, 
and when the expies&tons of the agent are but legal conclusions, they aie not 
admis ible Theiefore the evidence of agents duly authorized is admitted but is 
regulited by rigid rules The deelirations of an agent authorized to make a 
contract aie inco npetent to establish breach of a contract b\ his principal 
Bun Jones § 2oG 

Agents of Corporation The same rule applies to corporations and associa 
tions, which usually act thiough officers ana agents. The admissions of the 
latter will only bo evidence against their principals if the officer or agent make 
them (a) m the cour e of executing and as forming part of an authorised trails 
action , or (b) in pursuance of an authority to make statement or reports as to 
matters affecting his principal s bu«ine s or interests or (c) in the due execution 
of a general authority to carry on the bu mess of his principal or a particular 
department of it with full discretion and powers of management. Wills Eo 
165 So a letter written by the secretary of a company by order of the 
acting directors, stating the number of shares held by u wa3 admitted on 
behalf of Ins executors in proceedings, agamst them Afcuses Exceuiois 
Case 2D SI AG 522, sec also Ratio al Exchange Company of Glasgow 
\ Drew, 2 llaeq 103 But a statement made by the chairman of a company 
incorporated under the Comp lines Act, 1862, at a general meeting of the company 
cannot be used as an admission against the company In Re Dei ala Pi on 
dent Gold Mining Co, 22 Ch D 593 ffoscoe M P TO in rejecting the ad- 
mission of the chairman Fry J aid ‘ J he only ground upon which, in my 
new, this statement could possibly Ik. admitted would be that the chairman was 
the agent of the company, and that he was making the statement in the course 
of a transaction with a third party m which he was acting as the agent of the 
com; any, and that it was within the scope of Ins agency If that were s 0 the 
statement would be admissible again-t the company It appears to me, how 
ever, that it was not admissible for it was made by the agent, not in the trans 
action between the company and a thud party, but at a meeting of the company 
It is the case of an agent m iking the report to lus own principal, and in my 
view when an a Q eut is miking a confidential report to ln& principal, the report 
is not admis ible evidence in favour of a third party” So al a o the secretary 
of i projected company has not, by virtue only of Ins office, any power to bind 
the membeis of the provisional committee by admission Burnside \ Daijrcll 
3 Exch 225 In Bru/fv Gt R Ray Co 1F&F 345, II tUes J rt jetted an 
admis ion of the secretary of a company as to the receipt of a letter And an 
vlmi-.sion bj the board meeting of a company registered con istmg of a le-s 
number of directors than was required by the deed of settlement was rejected 
m Rtdlcg \ Plymouth Banting Co 2 Exch 711 Admissions by servants of 
a company as to ferocious habits of a dog were not allowed to bind the company, 
ui the absence of evidence that the-e servants had the care of ammaL Stiles v 
Caudiff 33 L J Q B 310 , tfoscoe R P TO 

lho subject is also frequently illustrated in the case of declarations of agents 
and employees of corporation and other defend wts in action for negligence. 
Thus the declarations of an employee or officer as to who was responsible for 



304 


THE INDIAN EVIDENCE ACT 


S 18. 


an accident, or as to the manner m which it happened, when made at the 
time of the accident or soon after ha~e been held incompetent, as against tne 


company, on the ground that hi-, employment did not carry with it authority to 


make declarations or admissions, at a subsequent time as to the manner m 
he performed his duty and that this declaration did not accompany the act 
from which the injuries arose and was not explain tor) of anything m wiucn « 
was then engaged but that it was a mere narration of part occurrence ■» 
has already been pointed out that there is a class of ca-es m which the ru e 
the declarations must be contemporaneous with the act is construed less vrwt 
and in which such declarations are admitted, although not technically corn 
porancous if they are spontaneous and tend to explain the tnnsaction, an 
so slight an interval of time has elap ed as to render premeditation mproM 
Accordingly m numerous cases the declaiations of employees and ‘ 1C 

soon after an accident have been received as part of the tes gestae Ine tn 
tion may be of such a character as to extend through a considerable P er * 
tune and in such cases the declarations of the agent m reference to the bu 
if within the scope of the authority may be received, provided they ^ 
before such transaction is completed Butt Jane § 357 , ‘^ee also n 
Brateitj v Finm^ B; Co L R 9 Q B 4G8 Gt W By Co a 18 ^ 


B N S 748 , Payton v St Thomas Hoyital 3 M A ■ Jtt » j*„j horu 

Jjondon Trauma »/ Co 27 L T 492 1 Im/heu v kelson G C A P 08 ■ J° 9 ^ 
Hmlmay Iioaul v Gur~on 55 L T 50 , Boith v Mites, 1 Camp 389 


Uigimay isoata \ uirutn 'no i >u , i\oun v mhos, j. — ”, _ en j 

all such cn>cs to bind the princ pnl the declarations must be within tne , 

1 I,.. IlH O II HW ” 


authority, and mn>t accompany an act which ho is authored to do u. 

\ TTumpstnn Bn Co. 72 Iowa. 201 So in everv case the questionin' 


v Uumeston By Co, 72 Iowa, 201 So in everv case the question mv 
arises — Was the declaration made by the agent in the scope ot ne\“ 0 t 
or, as it is sometimes put, m the tuna of lus duty ? If so it is adniio ^ 

the corporation The declarations of the agent aie admissible only {t<r 

in the execution of the duties imposed upon him, and concerning “ * 

regarding which he is called upon to net, and which matter is within ti 
of the authority usually exercised by him But r Jones Cl § 357 

Manager of a Hindu Joint Family ' The to" 


is tho agent for the other members, and i s^sup pb^eU— taJiav 
do all nctsJorjhcir colnmon" necessity or benefit Kota Bama satin v "~' v 0 f a 
1 M 115 ( loOjTJuf inm^Inter M ulfas^casp- itr~w is held that the mana» ^ v 
joint family is not an agent m tho strict sense of the term Ka w 
SotnasJ a tula, 1>M 177-20 M L J 371 = 5 Ind Ca- 922 Although mo a ^ 
of a joint family admmi ters its properties foi the purposes of the tarn i 
iccmlited agint, yet so long ns ho does o manage its affairs lie is n ,i ltt pjd 
the sum obligation to (conoim o or to savo as would be the cas® '*! u cr e tl* 
agent or partner in trade or i tru tee Streams Hindu Lan p 334 ' 

bu mc*» like money lemlin 0 has to bo carried on in tho intere t» °* n-ccipt 
ns n whole tho in in lginj, mcinbera m iv properly make contracts, g" 
compromise anil di ch irge cl urns ordinarily incidental to bu ino-s'* 

v //» 5 18 1 U.-B A 272-U C L J 315-15 G W N , L n r c fl ' 1 

maintain suit on bihulf of the family nnd can execute decrees nnu c/v 
nay menu and give valid receipts which will be binding on thcfimny ^ 
Ibrahim v Bama 35 M Sheo v fnddo, 3G A 383 = 18 C W N Wf ^ 
^uhmmam v Juiml nJtnn 15 Bom L R 810, Ilari v Mantuan, 
h B ) \chailar \ Bam, hi A 330 Sari arslhndu Iji\l /> Ti> ..miwm Iw ,V 


\n acknowledgment of_dcbt made with m the K-Ood-olJiWhaUou 
family is binding- on- the" either member 4 ot i , 


juanagtrof n joint Hindu family u binding- on- the" either member 4 ol ‘"Aj’ (>* 
\ ule Kction 21Tsulwecuon 3 (b) see al-o Indai^Pnl~v~MfOAihl fh cT S «i 
4.1 -3b V 2*>t~12 \ I I 374 , Thankatnnal \ Mullatia 53 Iml 
M L J 5i,0 Chtnnaya \a;jlu \ Guruiiathaiii 5 M 1G9(I «/ Aifi 
m «h> by tho m iiuguif, inemlxrof a jnnt Hindu family is payment by , 

«“ l > authorial within the munin B of ection 22 of the I imitation \\ 
*" V,V^ ’jdl hind all tlm (o-pirunir SatO'la v Dtirga Chantn 

: , W-17 Clbl-UC L 1481 iloo ' J 

% bayUWjj ^ v lJ2(h B ) IlhaMtr J aijhl \athu 

Hxom.ilh..- - ‘ 0C \\ N Uiuvte' 


^ ‘ i«ir ui jutatker i 

/,„ r Ild.h, Ihntor 1‘aotal, 19 C 
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31 C E I 7, Han v Sow end) a, 11 C L J 535 “But it seems clem 1 S* 1 
that when, a creditor deals not with tlio managing member only o£ a family, 
but with all the members of tho undivided family as co-obligors and on that 
footing enters into \ transaction, thereby avoiding any question as to whether 
the transaction was really for the benefit of the family, ho can not- rely upon an 
acknowledgment of the liability nude by one of them as an acknowledgment 
duly made on behalf of all co-obligors by reason only that the person acknow 
lodging is in fact the man igiug member of the family consisting of the 
co-obligors ” Xarai/yan Ayym v Venkata tamana, 25 M 220 (234) E B., 
Baikania. v Laldiand, 20 Ind Cas 511 So an acknowledgment of liabihty 
by tho manager of joint Hindu family will not, save under special 
circumstances, bind tho other adult co parceners, who aro also parties to the 
original contract. T 8 Duramiami v Krishmer, 54 Ind Cas 318** 10 L W 
4G(J=*{1910) J[ W N 797 it is also not open to a member of a joint Hindu 
family not being its manager to make an acknowledgment so as to bind the 
other members of tho family, except those who claim through the person ack- 
nowledging Ham Kishan v Ilundi Ram, 11 Ind Cas 737 =* 1923 Lah 135 

Admission by agents in cases of torts The most difficult field in tho 
application of this pnnciplo is in that of tortuous liability For example, l£ A 
is an agent to dm c a locomotive, ind a collision ensue", why may not his ad 
missions after the collision ensues, acknowledging his carelessness be received 
against tho employer? Because lu^ statements under -mcli circumstances are. not 
made m performance of anj work ho was *et to do If he had befoie the collision 
been, asked by a br ikemon whether the tram would take a switch at a certain 
point, and had then mentioned receiving certain instructions from tho tram 
uespatcher, this stitemeut might bo regarded as made m the course of performing 
Ins appointed work. T Vtgmore § 1078 

Admission by agents in criminal cases — fho-.ru les of admissibility me 
in- general the _same for jthc trial of civil and o f cnm niaE^nnses " Not only m 
practice but m pnnciplo and in spirit- there" is“no occasion for a distinction 
tVigniore § 4. ‘I have never heard ” «atd QroicJ m R v Mallory, 15 Cox. 

4G0, “that there was any difference (between civil and criminal case's) m the 
rules of evidence ns to tho admissibility of evidence, though there may be a 
difference in their application , and it may be that n piece of evidence, admis 
sible in cither class of cases, may not no sufficient in a criminal case (for 
conviction) that is, without further evidence, but thr evidence is not the less 
admissible,” So conformably to the general doctrine by which the rules of 
evidence are not different in criminal case* the admissions of an agent may 
equally bo received m a criminal charge against the principal But whether 
tho fact thus admitted by the agent would suffice to charge the principal 
Criminally without Ins personal knowledge or connivance would depend upon 
the particular rule of criminal law involved Wigmore § 1078 The law 
on this point has been elaborately dealt with by Story J m United States v 
Gooding , 12 Wheaton 4G0 (Am) In that case the indictment was against one 
Gooding for being engaged in n slave trade, contrary to the prohibitions of 
the Act of Congress of the 20th April, 1818 Story J m delivering the judgment 
ob a eryed * The first question that arises is upon the division of opinions 
whether under the circumstances of the case the testimony of captain Cod 
to the facts stated m the record, was admissible lhat testimony was to the 
following effect That he, Captain Cod was at St Thomas while the Genet al 
Winder was at that island, in September, 1824, and was frequently on board 
the vessel at that time, that Captain Hitt th master of the vessel, then and 
there proposed to the witness to engage on board the Genet al Vtnder as 
mate of the voy age then in progress, and described the «ame to be a voj ige 
to tha coast of Africa for slaves and thence back to Trinidad do Cuba;, that 
he offered to tho witness seventy dollars pci month, and five dollars per 
head for every prime slave which should be brought to Cuba, that, on the 
witness inquiring who would see tho creu paid in the event of a disaster 
attending the voyage* Captain Hill replied ‘Uncle John meaning (as the 
witness understood), John Gooding, the defendant, 

39 
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“ It is to be observed that, as preliminary to the admission of this te»ti 
mony, evidence had heen offered to prove that Gooding was owner ot tne 
vessel, that he lived at Baltimore, where “he was fitted out, and that n 
appointed Hill master, and gave him authority to make the fitments lor ine 
voyage, and paid the bills therefor, that certain equipments were put on Doar 
peculiarly adopted for the slave trade, and that Gooding had made deciai 
tions that the vessel had been engaged in the slave trade, and had made mm 
good vojage The foundation of the authority of the master, the nature 


)d VOjage ine iouuuauun ui mu iiuuuiuy ul — - - . 

the fitments and the object and accomplishment of the vojage, being m 
laid, the testimony of Captain Coit was offered as confirmatorj or tne pro ' J 
and properly admissible against the defendant It wa« objected to, ana 
stands upon the objection before us The argument is, that the te 

ite not admissible, because, in criminal cases, the declarations ot tne m 
of the vessel are not evidence to charge the owner with au offence, an 
the doctrine of the binding effect of such declarations bj known ag , 
and ought to be, confined to civil cases Wo cannot viclil to the 
the argument In general, the rules of evidence in civil and crunm 
aie the same Whatever the agent doe-*, within thp scope of ^ bis a » 
binds his principal, and is doomed lus act It must be shown that 1 ® "igd 
has the authoritj , and that the act is within its scope , but the^e being 
or proved, either by the course of business or by express authorize ^ 

mo conclusion anses in point of law m both cases Nor is tne 

authority for confining the rule to civil cases On the contrary, n( j 3 

known and familiar principle of criminal jurisprudence, that he who co ^ 

or procures a crime to be done, if it is done, is guilty of the ernne, . ^ 
act is his act This is so true that ev en the agent mnj be innocent ^ 
the procurer or pnuci pal may be convicted of guilt, as m the case 01 of 
or idiots employed to adininistei poison The proof of tho °® mn . 
procurement may be direct or indirect, positive or circumstantial, *> 

Is matter for the consideration of the jury, and not of the legal comp ^ 
$0, in the cases of conspiracy and not when once the conspiracy _°f, 00 ™ t er or i®e, 
is established, the act of one conspirator, in the prosecution of the ern w 
as considered the act of all, and is evidence against all Each is oinDl0 n 
consent to or command what is done by any other in furtherance of tne 1 e 
object Upon the facts of the present case, the master was just as m uc “ the 

principal as the owner, and just as much within the purview of tne a 

illegal fitment B 

The evidence heie offered was not the mere declarations of the 
othei occasions totallj disconnected with the objects of the \ojage ^ 
declarations were connected with acts in furtherance of the objects of ttl0 1 jfe 
and within the general scope of his authority as conductor of the enterpri ^ ^ 
had an implied authority to hire a crew, and do other acts necessary. (/J 
voyage The testimony went to estabhsh that he ende iv oured to n3 were 

Cotl logo as mate for the vojage then in progress, and his declarati 
ill made with reference to that object, and ns persuasive to the unde ^ 
lhe> were therefore, m the strictest sense n part of the res gestae, the “ 
explanations attending the attempt to hire If he had hired a mate, tn _ ftb® 
of the hiring, though verbal would have been part of the act, and the niW , 
voyage, is explained at the time, a necessary ingredient The act wou » ^ 


. „ , . . .. necessary ingredient ine ua I in iu«hce 

been so combined with the declarations as to be inseparable without * J ^ 
which illows tho master to hire * to 


1 he same authority from the owner wmen mows tne nuawi w _ er « 

justifies bun m making such declarations and explanations as are p r 
ittam tlie obiect Those declarations and explanations are as much who* 


Those declarations and explanations are as raucu 

the act of iunug itself Our opinion of t 1 


ittam the object 

HiOpo of tho authority as me act 01 mrmg itseir our wpiuwi* v naRfu 
sibilitj of this evidence proceeds upon the ground that these were not but 

declarations of the master unaccompanied with his acts in that capa ^je 
declarations coupleel with proceedings for the objects of the vojage. an , 
it was 111 progress We give no opinion upon the point whether na® re ncipl® 
tion-^ under other circumstances would have been admissible Tn® s rrf , ft u* ! 
which, wo maintain 13 tated witli great clearness by 1 [r Stark ie, in bis . c jof 
on Eti lenci, 2 fewtL. Evidence, p 4, p 60 “Where «aj “ he, “tho m- 
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agency has been proved, either expressly or presumptively, the act of the agent, S 
eo extensive with the authority, is the act of the principal, whose mere instru 
nient he is , and then whatever the agent says within the scope of his authority, 
the principal says and evidence may be given of such acts and decimations as 
if they had been actually done and made by the principal himself” 

“An admission by an agent” says Mr Ifoscoe “is nevei evidence m 
criminal, as it is sometimes in civil cases in the sense in which an ad 
mission by defendant himself is evidence Thus in order to make a client 
criminally responsible for a letter written by his solicitor it is not sufficient to 
show that such letter was wntten *in consequence’ of an interview, hut it must 
be shown that it was written by the instructions of the client R v Downer , 

14 Cov G C 486 Where a person is charged with the offence with the instru 
mentality of an agent, then it becomes necessary to prove the acts of agent , 
and in some cases, as where the agent is dead, the agent’s admission is the best 
evidence of the acts which can be produced Thus, on the impeachment of 
Loid Melville it was decided that a receipt given in the regular and official form 
by Mr Douglas , Lord Melville’s attroney to tiansact the business of his office 
is tieaaurer of the navy, and to receive and give receipts for all money, who 
was dead, was admissible against Lord Melville to establish the single fact that 
a person appointed by him as his pay master did receiv e from the exchequer 
a certain sum in due course 29 St Tr 746 — 64, 1806 ” In Lord Melville’s 
Trial, Mi Serjeant Best, for the reception of the evidence said “We must 
first prove the money has been received, and after we have satisfactorily proved 
that then comes the evidence to prove what has been its application after it 
has been received The learned counsel has endeavoured to distinguish 
between civil and criminal case* There is a considerable distinction between 
civil and criminal cases but that distinction consists rather in the number of 
facts to be proved than in the manner of proving any of them It is necessary that 
more facts should be proved for the purpose of showing that a man has money 
in his possession or has had money come into his possession, than to make him 
civilly responsible , but though more facts should be proven in one case than 
is necessary to be proved in the other, each particular fact is to be proved by 
precisely the same evidence ” Mr Plumer on the opposite side “I desire it 
may be distinctly undei stood that I do not dispute that the rules of evidence are 
the same in both What is the distinction, then ? It is not that the rules 
of evidence are all altered, but that when you are looking at the individual who 
stands in a civil relation, and are pursuing it with that view there is an identity 
of persons between the agent and tne principal and all that one has done or said 
is done or said by tho other , (but otherwise for criminal responsibility) 

Lord Chancellor Erskine in admitting the certificate observed “ This first, step 
in the proof must advance by ev idence applicable alike to civil as to criminal 
cases , for a fact must be established by the same evidence, whether it is to 
be followed by a criminal or civil consequence But it is a totally different 
question in the consideration of crinun il as distinguished from civil justice, 
how the nobio person now on trial may be affected by the fact when so es 
tablished. The receipt by the paymaster would m it&clf involve him civilly but 
could by no possibility convict him of a crime ” 

According to the Indian Evidence Act admission of an agent is admiSsihlo 
against tho principal if made within big authont but confessions of an agent are 
-not so admissible. But in a criminal trial if it is intended to bind a master by 
the statement of his servant, tho relationship of master and servant must "bo 
strictly prov ed It is not sufficient to say that because' a man accompanied 
auothcr to tho thana, the former is i servant of the latter Jhtbaram v Emperor, 

46 Ind Cos 709^ 4 P L W 120=19 Cr L J 780 

Admission by wife 4Chaadfnt&»ton of thoy Wifo will bind the. husband, 
_only where sh&.iuajuUhority to" make Emerson' •v-Blomden, 1 Esp 142:, 

Mndcrsoitr^tr Sandcrso/J^iLStark -•204 Carey v AdXiJW,. 1 Campb 92 Thu 
anthonty -doea.no t lesult, by operation of law from the .relation of husband and 
wife, but is a question of fact, to be found by the-jury, a3 m other cases of 
agency , for though tho relation is peculiar m ats circumstances from its close 
i n ti ma cy and its_iery nature,, yet it is not ^peculiar an its principles. -As the 
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wife i& seldom expressly constituted the igeut of the hush md, tlio coses on this 
subject aie almost universally those of implied authority, turning upon the 
degree in which the husband permitted the wife to participate, either tbe trau 
“action of his affairs in general, or in the p irticular matter in question h 
regard to the inference of her agency fiora circumstances, the question hasten 
left to the pu y with great latitude, both as to the fact of agency and the time of 
the admissions Giecul Ev § 185, Grccgory \ Pari cr, 1 Campb 485, Plummet 
v Sells, 3 N A M 422 , Pile if x Snydam, 4 33 irb 222 , Palcthrop v Furnish 
2 Esp 511 N When, a wife is authored to manage business of her husband* 
during his absence her admission is cudenct ngamst her husband. Clifford r 
Bui ton, 1 Bing 199 The law on this subject is that 1ml down by JJ/lcrson Bui 
Maedith y Footner, 11 M AM 202 “A_wife-can nolhjiKlher hu^hiudhyte 
ad mission shunless theyj ill within the scope of the authority wHTch-sh&may be 
leasQnably presumed to ha\e derived from, hiiii nhU whucf'Sbe’is carrying on * 
tilde, if it be necessary 'foi that purpose tb it she should* h iv e such_a power, she 
may be bis agent to moke adims>ions Mith respect to matters connected inta 
the tiade ” An admission of n d lughter is not binding on the father Bitdffli 

Lulee, 2 Agia 20' — >■ — — - — — 

Admissions by Pleaders, Attorneys and Counsels A valaljii-lh{^ £011u ^'' 
has notjordinarily my greater pouerjp bincUiia„plient th an that which is l 10 * 


seseed-by an^^me^iVEngtapd - Woodroffc EiT'^S^P^YrSalJrr raw® 


Pam, 2 Agra Rep 222 An "attorney is an agent to conduct litigation, his , 
mission", -therefore under cei tain cncumstances are receivable So an attorney 
admission may be used agunst the party client only so far i» it concerns 
management of the litigation The .reason for the limitation is that the ittorney = 
admission can affect his client so far only as he has authority to act as a f ent 
his client’s place. That authority so far as it is to be implied from the * 
general appointment as attorney, and has not been enlarged ui the pu* ica , 
case extends only to the management of the cause 1 ct, conversely, au •" 
admissions during the management including utterance in ihe pleadings* 
affect the client If igmorc § 1063 'The attorney is not the ageut of theC, e 0 f 
for the purpose of making admissions except m the c iu»e and for the P ur P? a-j 
the cause All that appeared here was that oue of the pi untifl s witnesses ™ , 
the plaintiff s attorney say that there was an agreement in writing Luat Gl VJ. 
was mo evidence at all to affect the plaintiff” Pei Wilde C J m Watson vAW 
d C B 60S TVagzlaff % Watson, 4 B A Ad 339 Leg \ Peter 3H 

111 Rimetnn . 1 - . - . I .* 1 . _ ihf, lllirDQSC 


111 Barristers and solicitors are the agents of their clients for the purpo®* 
making admission^ while engaged m the actu d management of the cause 
in Court or m correspondence relating thprpin hut vtitomnnis made b.V a ® . * l. 


i Court or m correspondence relating thereto, but statements made by a b 1 *!? u 
r solicitor on other occasions are not admissions merely beeause they Y 0 ,. Q n 


wraawua -ire non admissions merely oecause , 0 n 

admissions if made by the client himself Step Dig Eo Art 17 An au® 1 *;* 
made by a barrister while conducting a suit is binding on the client , 

C/nllur, 5 HVP2 see nhoKahkannnds Qinbala 10 W B 3 22 . 

T Y B 333 . IMu/ v Gourmam 9ff R 375 Rnjmdra V Bm 

v Ajimunnessa, 44 lud Ca- 18 But it 19 , c ^T, a tbe 


whate*er the ittorney sajo in the course of conversation 13 not evidence wiP 
" • " 5 , Lmn 9 Q B 1« UHlJi 


cause Toma v Wnght 1 Camp 139 , Pcich \ 


reason for this distinction is found in thn nature and extent of the aut , 
given the “oltcitor Imrm* tkn «/»ttnn in Vi,. 


given the ‘'oltcitor being constituted for the uian igenient of the action m ^ „ 
and tor^ nothing^ more _ Ibid see al-o Pari ms xJJaiil iliau, \ Stmk « 


Doe V ttclumk, 2 C A, Kir 210 Wtbon 

3 Com 3 60S Grccnl Eo § 186 If the admission is made betore 
equally admissible, provided it appears that the attorney was already retain®* j 
raf^iv.! 11 t J , J ocaU3C Marshall v Chff 4 Cimp 133 Ellis -V Alim, 
in-J Ok -But in Wagstaff y Wilson 4 B & AtL 339 a letter threatening* «> 
pw^diaga hut -written before action begun was excluded. See also, 
emi-ut tim’ T ^ A K.21G So in the absence of any retainer at that tune 
Wagstafr^Vdst ^ 0n £ .. » make ^he ndmn^ 


iV A*>n 4 B & Ad *339 

"The Mil ^ | il' 693 .Pope v Andrews 9 _ 

mb only of an altompy mny te dpi* io a clerk. 


Lord t Bigelow, 124 Mass. 185 , s 
'*“* 9 C A P 564 Greenl y 


“J£sa 


giipcoeJ 
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Ica\ ea tho conduct of a uiu&g to Ins clerk, what tho luttci does therein binds S. 
tho party, us much as the act of Utornoy himself” Taylor v Williams, 2B A 
Ad 815, 833 , < Standage v Creit/hlon 3 C A P 10G Tailor v Foster 2 C A P 
193, Griffith* v Williams, 1 ' 1 R.710, Trusohc \ Burton , 9 JR ore 64 , Lord 
Ouch A Co v Wood, 120 In. 303 ( 1/m) 

“Admissions made by counsel stand on much the same footing as those 
made by solicitors Indeed, it may be laid down as a general proposition of 
law, that a consent once given, or an ldmission made by u counsel under his 
signatuie with tho authority of hi3 client, with a full knowledge of the facts 
and without some egregious mistake is conclusnely binding and cannot after- 
wards be withdrawn ” 'Jai/loi §783 citing Haney \ Cioydon Lmon, pci CL of 
App 13 Feb 188 L Rut in Cullcdyc \ Horn 3 Ring 119, where theie w is no 
express authority, Best C J said “I can not allow that the counsel is the 
agent of tho party ” But iu Bhutnath \ Ramlal GOWN 82 Mr Justice 
Lancrjce saiu “ When a person engages an udv oento or i vakil to conduct hiscn e 
it must follow that he authorises his advocates or vokdsto make binding admissions 
before tho Court m tho course of his conduct of tho ca e ” See also liajcndei 
\ Bijoi, 2H I A 233 lulled anund \ Girccbala 10 W R. 322 , Koiter Karain 
v Sreenalh, 9 W R 183 , Jayamti \ Ekambara, 21 31 274 Venkata \ Bhashya 
22 31 338 Jam / Bahadur v Shanlai 13 A. 272 , Malhcus \ Munster, 20 Q 
B_ D 141 Macaulay v Policy (1S97)2 Q B 122, T cnJata \ Bhasya Rurcc 
25 3L 2G7 P C A counsel’s authority is less extensive than that of a solicitor 
Richardson, v Peto, 1 31. A G S9G , It v Gt council 13 Q. B D 34 But 
an admis ion of law where it is erroneous, by a \akil i~ not binding on the client 
Kishnasuami v Rajayopal, 18 31 73 (83) 

In cxumnal cases there is no authority in a solicitoi to hmd his client by 
making admissiou, an tho absence of express authority 1? v Don no 14 Cox. 

48G , but see Bansi Lai v Bnipeior, 30 Bom L R 64G=*A I R 1928 Bom 241 
If a plaintiff relies upon any statement by the defendant or lus pleader 
nude an. a previous litigation between the parties, that statement must bo 
regularly pxo\ed On proof of such statement the question nri es as to the weight 
to bo attached to it Mam Lai \ Uma Chat an, 19 C L J 541 

—Ajudgmcnt .deliberately recording the admission of a pleadei must lie ~ 

presumed to bo correct, unless contradicted by an affidavit, or the Judge’s. . 

own- admission" that" the record"" was wrong Ilur Dyal v JJuia Lall, 16 
W R 107 

Oral testimony on behalf of aliligintm a litigation with A, cannot be 
admitted as evidence against him in a litigation with B on the footing of an 
admission by counsel. The case lodged by a litigant in the House of Lords 
is not strictly a plea, but is a document in the nature of a plea, and the 
statements in it, although binding qn the party making them, ought not to 
bo regarded in any subsequent action as admissions British Thompson — 
Houston Co v British Insulated and Helsby Cables Ltd (1924) 1 Ch 203= 

(1923) W N 344 (Eng) = 68 Sol Jo 252=156 L T Jo 440 per Russell J 
affirmed an appeal in (1924) 2 Ch 160=93 L J Ch 467 = 131 L X 683 

Patners and. joint contractors A partner cluuges the paitneisbip by 
virtue of an agency to act for it , how far his admissions uo lecmable depend-, 
therefore on the doctrines of agency as appbed to .a partnership IVigmoie § 

1078 According to section 11 of the Uniform Partnership Act, 1914 (Jm) 
an admission or .representation made by any partner concerning partnership 
affairs within tho srope of his authority as conferred by this Act js evidence 
against the partnership ” See aho GaL C C P 1872, § 1870 , Adair v Kansas 
City 282 3Ip 433 =220 S 3V 920 (Am) Whenever any number of per ons 
associate themselves in the joint prosecution of a common enterprise or design 
conferring on the coliei tive body the attribute of individuality by mutual com 
pact, ns in commercial partnership and similar nases the net or declaration of each 
member in furtherance of the common object of the association, is tbe net of all 
Bylheaery act of association each one is constituted the agent of nIL Greenl J2h 
§184(6) Taylor § -598 , Sanddands v JMarsk, 2 B and Aid 673 Wood v 
JBraddtk 1 Taunt 104 Pdhermg v Tmner 1 Taunt 104 R v Hardwick, 11 
East 589 , jHm: v Chpton, 6 Ring 792jJV5cAotfs y Dowtkng, X Stark, R. SI, 
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S 18 Lucas v De la Chut, 1 SI andfc 249, Whitcomb v Whittling, IS L C 644=»° 
Dong, 652 , Kali v Gope, 2 C W N 166 163 , Doc v Hawkins , 2 Q. B 212 
Partners ami joint contractors aro each other's agents for the purpose of 
making admissions against each other m rrlition to the putnership trinsactionor 
joint contracts Step Dig Eo art 17 Seo al°o Kousullia v Mulia, 11 C oSo 
(591) Depend int upon this principal of agency are the rules with respect to the au 
mi'3^ibilit\ of adtni'Aiona bj p irtners as against p irtners -^.Tbe v r are %L Q 
admissible„on the principle of joint interest. Orunenbuig v SniuI^oQjn App 
28TfAm), lie Whiteley, L R 1 Ch 558 In a suitby_or igains t sever i ljjcn-oa 5 
who are pioved talme a joint interest _in 'the "decision, a decIanHoiChiaaa hj 
one of them “while engaged m the joint busmens; - concerning arm alertuL fact vuthw 
his knowledge, is evidence igunst him ind ag unstjUl wh<> are parties- within 
the'sult ‘'"This punciple is often lllnstrited in respeefbf declarations of P ar ^ fC ’ 
‘Thus if the action is against partners to recover money alleged to haie been 
obtained by fal-'O represent itions, the btitement of either partner, made cliiriD 0 
the partnership lelatne to and tending to establish the causo of action, are M 

missible against both , and entries in the partnership books made by a 
duiing the continuance of partnership are admissible igainst both Ad nits io 
of one partner aie admissible against all to provo- the execution of a pronus o ) 
note the genuineness of such note the exi tence of other forms of mdebteaue 
the financi il condition of the firm the payment of money , the ownership 
goods m possession of the firm , the authority of m agent , th it a now m 
in the film's name was given on the credit of the firm and not on individual 
that one notice had been given of the dishonour of a bill, that the P ar ‘ , 
aie liable as Garnishees So statements of account by i partner w 
ordinary transaction of the firms business aie admissible Althougu , 
partner is show n to be hostile to another, such admissions may be rec« 
although of course this hostility may affect tbe^miestion of credibility fj, 
Jones § 248 The admissions of one partner arcTnot lecened against ano_ 
on the giound that they are parties to the lecord, but on the ground that ‘ j 

aie identified in interest and that each is agent for the other a " <lt ^l| u ie 

lets and declarations of one during the existence of the partnership w 
transacting its business and within the scope of the business are e\ww 
against the others Kowsulliah v J lukta, 11 C 588 (591), Steph . L 

art 17, Re Whitely, (1891) 1 Ch 598, Calho v Jhoro, 39 C 995 Whiten 
firm thus created exists, it speaks and acts only by the several n ) em c , 0 { 

and of course when the existence ceases by dissolution of the firm, the 

an individual member ceases to have the effect Their subsequent acl ,. on 

binding on themselves alone, except so far as by the articles of assoc 
or of dissolution it may have been otherwise agreed Bell v Morrison, l re 1fl 
371 , Burton v Issit, 5 B & Aid 267 Wood v Braddick, 1 Taunt w 
Kilgour y Ftnhjson, 1 H B1 155 . tnf «v 

The declaration s^of a dormant partner, relating to partnershiJlJyi-)"^ 
are admis^ibhr a<pinsf ~Tiis co-part ners | Kasuisiia’BruWe' v Shannon, ^3 
(IU) 15 (America )] andTEosiToF a deceased partner are admissible ' l S ain L, to 
survivors Doicmus v Me Connie/ 5 McLean (US) 44 There ^PP ea 
exist some doubt as to the admissibility of statements concerning ^ 
transactions, but. there is no reason for it If the matter was within . ner 
°f the partnership and the statement made during the existence of the P 
fchiR it is undoubtedly binding on and evidence against the other 
of UmRrm Burr Jones § 24a In Wood v B> addict 1 Taunt, 
which, was an action brought to recover from the defendant the sale p , ^ 
of certain linens, which the bankrupt 4 m the \ ear 1796 had consig . 
wuo to Vmenco, a 3 the plaintiffs alleged, to the defendant jointly w* ^ 
Cox who was then his partner but as the defendant contended,^ W*. 

f Produced a letter from Oar, dated 24th June 1804 stating a hai { 

19 ,1° ^ due t0 tho bankrupts upon this consignment. It wa ®* Thin 
dmt on the 30th of July 1802 BraZdick, and Cox dissolved their P art °fffi 
this hSLrH 1<tb of November 1800 Coclell and Lens Serjls objected i 
. g " ntten the dissolution of the partnership, « 

namit-ibie evidence to charge Braddick In rejecting the contention Mansfield o 
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said “ Clearly the admission of one partner, made after the partnership has ceased, g 
is not evidence to charge the other in any transaction which ha9 occurred since 
their ‘separation , but the power of partners with respect to rights created pending 
the p irtnership remains after the dissolution since it is clear that one partner 
can bind the other during all the paitnership , upon what principle is it that 
from the moment when it is dissolved Ins account of their joint contract should 
cease to be evidence ? — and that tho&o who are to daj as one person m interest 
should to morrow become entnely distinct in interest with regird to past transaG 
tions which occuned while they were so united ? This last exception may be 
illustrated by the case of Pritchard v Draper, 1 Russ and Mj 1 191, 199, 200, 
where Lot d Brougham held, that the admission of one partner, as to the pay ment, 
subsequently to a dissolution, of a debt due to a firm, was admissible, against 
the other partners Taylor § 593 , Greenl Ev § 184 {b ) , Whitcomb v Whiting, 

2 Doug 632 , Ale Intue v Ohier, 2 Hawk 209, Loomis, v Loomis, 3 Deane Verne 
R. 198 In the case just cited, the partj m iking the admission was at the tune, 
so fai ns the debt in question was concerned, jointlj interested with tho parties 
against whom his statement was tendeicd in evidence Tayloi § 399 , «ee also 
Parker a Sion ell, 2 Phil! 464, 463 

Where members of a firm sued upon a contract made by one of their numbei 
outside the scope of partnership business and without the knowledge of the 
otheis, admissions made by the signatory at a time other than the execution of the 
contract were held inadmissible Taft v Chinch , 162 Mass 527 (Am) And 
where one partner after having gi\en a note in his own name, said it was for 
die partnership firm such admission w is held not to bind the firm Thom \ 
Smith, 21 Wind (NY — America) It is true from the very constitution of a part 
nership, that a presumption arises, that eich partner is an authorized agent for the 
rest, in contracts relating to the subject matter of the par tnei ship But that 
relation«hip does not deprive either party of tho liberty of making contracts for 
himself in similar matters Thus, if A and B constitute a firm to merchadise goods, 
either of them, upless it is forbidden m the articles, is at liberty to enter into 
the same business, at the same place, on his own account The leg d presump 
tion is, when a person purchases a thing, he purchases it for himself In such 
case, the vendor in order to charge another person as a partner, must show the 
purchase was made for the firm or that it went to their use So where a member 
of a partnership bought a mule ostensiblj for himself, and when it was sent 
home he said it was for the firm his declaration so made after the purchase was 
not of itself competent to bind them It is a general rule of tho law of evidence 
tb it the acknowledgment of one joint contractor or partner i3 evidence against 
all the rest, nnd sufficient to bind them The principle upon winch such 
evidence is admissible, is the community of interest between the party making 
the admissions and the party to be affected by them, and the presumption that 
the former would not make in acknowledgment agun<*t his own interest Where 
therefore, it appeus that it was the interest of the party making the admission to 
throw the burden of tho "ontrict on the firm, his acknowledgment could not be 
received when the rule of interest m the cau^e excluded the witness ’ Bun 
Jones £ 248 

Partnership books being accessible to all the partncis, and kept moio or 
less under their indiv idual supervision may also generally be received as prnna 
facie evidence inter se Gcthing v Keighley, 9 Ch D 547 551 , Luid leu on 
Partnership p 566 Daji v Gobitul A aravt, 10 Bom L R 810 In Lodge v 
Pritchaid, 3 L)e G MAG 906 at pp 909 910 Kmglit Bi ucc L J said ‘Prima 
facie the books of partnership are evidence unongall the partneis for them all, and 
against them all ow mg to the agencj which pervaded all the partuer hip transaction 
If one partuer succeeded m establishing a case of fraud th it would form a ground 
for an exception from the geneial rule nor is there an> thing m the rule to exclude 
an allegation of a mistake or erroneous omission or insertion The onlj 
question is whether the books are puma facie evidence between partners 
and their estates In my opmom thev are But it is not conclusive on 
donee against a person complaining of them if ho can bj clear evidence show 
tliatjthero is an error in the books, Per Jcsscl M It m Gcthing v Kcig Eley , 9 Ch 
D 519, centra, Sheuart s case, (1865)1 Ch App 587, Hutchisons Smith, 
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5 Ir Eq 117 The last two cases ha\e been commented upon by McLeod J m 
Daji v Qobind, 10 Bom L R 811 

The general rule is that those admissions which relate to matters connect®! 
with partnership only bind the partners Lucas v De la (four, 1 M and S 9 19. 
So an admission that two had committed trespass would not bind the Other 
Ibid But representation or misrepresentation of any fnct made by one partner, 
with respect to some partnership transaction, will bind the firm Itoph * 
Lalkam, 2B and A 793 , Thwaites y Bichat dson, Pea R 10, Nicholls r 
Dotidtng, 1 Stark, R 81, pet Loid Ellenborough , Tay § 744 Butifan adrniy 
8ion is made by one o£ several parties in fraud of the others jointly interested 
with them, and m collusion with the opponent, then, on proof of this fact by the 
innocent parties, >uch admission will, on principles of equity, be rejected by the 
Court Jtauslorne y Gandell, 15 JI and W 304, Tag lor § 749 One member 


C O * «wnuo«| Mill! I * , -llfJlUl 3 I i 

of a firm can borrow money for the firm by executing promissory notes 


such piomissory notes are binding on the firm Shanmuqa v Snniiasa, 
M 727, Karmahv Kanmji, 39 B 261 


Limitation — Saving of, by acknowledgment of one partner An acKnotf 
lodgment or a payment by a partner without special authority is binding opo* 1 
another partner (Jndei section 21 of the Limitation Acta partner moW<> 
has no authority to acknowledge or to mike a part piyment, but if he 
general authority to contr ict debts oi make payments he has implied author^ 
to keep the debt alive and it is unnecessary to make out i special authority 
Chegamull v Goiuula Sioami AIR 1928 Mad 972 So in the absence « 


direct evidence that a contractor or partner has authorised his co contractor j* 
p irtner to make acknowledgments or payments sauna - limitation on his b 6 


. ;Mer to make acknowledgments or payments sawng limitation on his beam* 
such authority can be inferred from other circumstances, such as the position, 
the other contractors or partners in the business Pandin Veeiana v 
L J 373-7 M h W 553-45 InJ 
B) overruling Valusufoamama v Ramanathan, 2 Ind L® 
Sheikh Mohulcen Saheb v Official Assignee, IX lod % 
Id- , eee also K J? v Firm v Sathya vada, 21 Bid Cos 63o 
M 14G-23M L J 501 

In Premji v Dossa 10 B 338, Scott T said “It must be shown that the pvt** 
giving the acknowledgment had the authority, express or implied to ao s ( 


c iutu me lunnority, express or - , » 

in going mercantile concern such agency is, I think to be presumed as » 

l his pn»f> u ns fnlln.m.l mil. i i... -i a ii 1 . i in uW" 


fins cm* was followed nidi appioval by the Allahabad High Court m 


Bibi v Parsotam 10 A 418 and Candy J of Bombay High Court m L> ulsuk S 
V Ivalldas. 20 B 42 see al«n A Unrult, a J in i\T v t r. Tallin V V ,W l 


vhahdas, 20 B 42 see also Khoodc \ Kishen, 25 W R. 143 Lalla v 

3- A 3r bo in the absence of evidence to the contrary one partner is p^ 

mul to bo the agent of tlio other to make payments m respect of P artn *L crl l 


debts ( Godiun y Partan 41 L T 91) and though the agency is 
tcrmmiteil bv n dissolution of partnership {Watson y Woodman , 20 

7-1- i» L J Clu 37) it m ty under special circumstances be treated as „ 
nuing where for instance the retirement of a partner is kept secret and , l 
of interests are made in the namo of the firm In re Tucker (1891) ^ 


7™“*™'" V** “* l " ,: ’ namo or the firm In re lucKer ny-'v r . 

<Jr~“92 *37), cee "I' 50 Abdulalli v Ranchadlal 3 8 Ind $ 

(95), haiamah \ Boratuiunji, 26 Ind Cna 91 
n -ui“i'J l tv a 837 l. 

In con ldcrtng the effect on other partners of admissions of payment 8 
one partner which result in removing the bar of the Statutes of Lnmtion ^ 
that partner the que tion of the agency which is tho baMo of that P irU 
form of liability is of first importance, and tho solution lies in stnpPj D ^ a, 
proportion to the bare statement of the authority, express or lmpl'Mi 0 „ 
bich Uiu declar int was invested at the time of tho declaration -Tho .h* 

w limited to admissions m ulo after dis olution Prior to it, and whetner 


til* m „ ' i i *’ »*»»*«** us i new contr ict or an extension or an 
wnh U°/ 1 U 0 tiou of tho partner’s ability to charge his co-pa^j 

SniaLm 1 h ‘ ch i* 3 ' 3 , lll ° But after dissolution tho o? flnc > ^ 

n salutes tho ?5 rt B | t * u r e ^ xll - t tlin ® of the determination of the ^ 
ndiuusions W le " 1 UC ^ , aJmi8sl 0 n3 or payment! which 

‘ons bec.mn, as to the other partners, inoileciual Burr Jones $ -** 
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But the mere fact of a partner being m elm go of n branch of the par tnei ship g J 
business does not authorize him to bind the firm by a pay menfc or achnowledg 
ment Vceiapa \ Cmdambata , 28 Ind Gas 845 Ihe te^t for determining 
the effect of the acknowledgment b\ third party will m each ca^e be whether 
the person who keeps ili\e the debt, had express or implied authority to act 
on behalf of those against u hom limitation is to bo arrested Kothandcu aman 
a Shunmugam, 32 Ind Gas 603 But admission of liability by a partner 
in his insolvency schedule does not bind the other partners 36 Ind Ca-* 

389 bo also in the absence of express evidence of authority an ncknow 
lodgment of a partner hip debt by an ex partner after the dissolution of 
partnership does not bind any ex partner 30 Ind Ca~- 075=1811 L T 273 
bumlaily i partner of i money lending business w Inch is being wound up his 
no authority to give an acknowledgment for a subsisting debt so as to 
bind the fum 36 Ind Cos 225=*8L B R 3G3 

Parties suing or sued m representative character Admission of one 
party is receivable as evidence against another on the ground of pin ity of 
interest, f e , i rdition which pci nuts one person s rights, oblig itions oi re 
medies to be affected by the acts of another person and thus also permit rcsoit 
to such evidence as that other person may have furnished by wiy of admission 
This privity may bo of two sort*, namely privity of obligation and privily 
of title wheie the party sues m i .represen tatn g^ca pac i ty — i r^as tiustec, 
cx ^utoir^ diiTmistfrttQ r^-o r' the — 111 o— the represen tain e is distincffiOirTtlie 
drdiiury ctpacity^-amroiiTy^dimssious made m th e-fonucC— Quality are receivn 
bio, m paiticunr, stitements mide before or aftei incunnicncy'nra^uiaduil*- 
siblc Conversely , his admissions as exccutoi or the like would be receivable 
aguiisfc huii os a party ui his personal capacity IViqmoic § 1076 Ihe ad 
missions which are thus receivable in evidence, ire those of a person having at the 
tune some interest in the matter afterwards m the controversy in the suit to 
which he is a put} The admissions, therefore of a guardian, or of an executor 
or administrator, made befoie ho was completely clothed with that trint, or of 
piochan amy, made before the commencement of a suit, cannot lx? received either 
against the ward orinfint of the ono case or agunst himself, as the represent- 
ative of heirs, devisees an J creditors, ui tho othir (FIcMv Smith, R AM 106, 

Fiascr v Marsh, 2 Stark 41 CoitUnn \ Ely 2 Stark 3GG) though it may bind 
the person himself, when ho is afterwards a party sao jioc, in another action 
V solemn admission however, made in good faith, in a pending suit for the 
purpose of that trial only is governed by other con'uderntion* Grecnl Ei §179 
Generally tho competency of ulim-aons i» not affected In the time at 
which they are made But it i» m import lut qualification of the ibovo ‘•tatoment 
that, if tho admission is made by i per on -uing or being sued in i riprcK*nU 
live cipauty only, it must he mule while tho person unking it s>u tains that 
capacity hfccmun v Bicnsfei* 93GaG48(lm) On this point (hero was some 
dispute in Engl uid In one ian. Chief Justice Tuulal is reported to have 
received an admission of a per on, who was crvmg as an iu igneo now callett 
the trustee of bankrupt, though it w is m ulo before he became mch Smith \ 

Moiyan, 2 B A Rob 2o7 But Lord Tentcidcn 1ms ruled otlierwiw' on precistlv 
tho s line point Fenwick \ Thornton M AM 51 In that case he di allowed 
Iho adim ion by an Ofhcial V-'Si^nee made licforo his appointment S*o ul«o 
Mcthcii\ lit on n 12 I J 1\ 140 Plants 1/ Fu en 4 Gox 54 l , Taylor § 757 
i® w Ute incuts of an executor or ndmmv'tr Uor, guardian, or trustee mule before 
his ippointment, cinnot Ixj received except to alhet themselves individually 
Church \ Ifouanl 79 N Y 41"), / vnor v Vico 112 U S 452 Voore v 
Mutter 43 N II 1G1 II hi ton v Snv/ler b3 N \ 299 Burr Jones § 2ob , 

Lcgyc r EhnoiuL 25 L J Cli 125, 110 111 It ctrlumly npjx irs to bo 
a somewhat startling propo ition ays Tut/lor that the a.-^els of a L Liter, and 
tho cons >quent rights of k gatiHs ui iv b ltfoeUd bv some incon idemte stiU 
meat, which tho oxtculor lx fort the dtith of th ti tutor, m ly have Ixxn induced 
to maki M Taghr § 755 But ►mt« iikiiI of Muh p«r»on» is comix tent, if mukt 
while npn. suiting tho p r on htmli ullv mt^re toil, and mthotrm action of 
‘ )i J U, S ' or ,n P* r form me of th tru*i m iuch mmn* r a, to lx part of »r * je^tnc 
ChitirlL \ ifauurl 79 V \ 115 ( Viu-l tnc v II niters 12 \ 4 k. 41 Sj 
19 
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au affidavit of a guudian of in mfiut in one suit cm not be used against the 
inf mt in another suit Eccleston v Speke, 3 Mod 233 So admissions made 
during the representative tenure of a trustee are competent ag mist his beneficiary, 
assuming them to bo nude within the scope of his authority, but not of a ‘‘dry ’ 
or "technical trustee Thompson v Diale, 32 Ala 99 (Am) “If he was a 
continuing trustee, holding the legil titlo for them, his admiosion 15 , while actually 
handling the subject m liter of the trust m such acts is collecting the rents (which 
as tru tee he w i« authorized to do), would he good against them ” Knot tv 
mond, 73 Ga 749 (4m) In Beknapg Sa Ban / \ Lamoi Land etc Co, 28 Cow 
326 the Court refused to hold benehciaues bound by fraudulent admis ions of a 
faithless trustee In delivering the judgment the Court observed “We decline 

to dignify with discussion the argument th it such action of a trustee binds ij a 

beneficiaries We merely dismiss, with the observation that neither in morals 
nor in law wdl it bear ■scrutiny and the Court of Equity will not listen fora 
moment to such an unconscionable proposition ’ Executors or administrators 
who are specially charged with the general inteiost of tiie state, and statements 
made concerning it while they are transacting its business are admis ibj* 
Duai la nath v Chundce, 1W It 339 , Chunder Kant \ Ramnatam, 8 WBJf 
ihe admission of the executor of a donor must bo treated as the admis ion otm 
donor Ditarln y Chundce 1 W It 339 The admissions of one executor 
will not bind the others Slatoi y Lauson, 1 B A Ad 396, Tulloel v j'"" ; 
?o V ■& ¥ kant ' Ramnaiam, 8 W It 63, Siholey v «»> 

\n I tS* v S U » Fox v WaUe> 12 A A E 43 , Bum v Russell, o2 Bun 
17-4 N Y Supp /84 (Am), Chunky Ilouaid 79 N Y 415 (bn) But where 
one of several trustees, who are personally liable admits the receipt of money 
his admis ion will not bind the others Phip Ev 4th Ed 222 Skaife v M** 
3 B A C 221, Dans y Ridge, 3 B AC 421 But such receipt mav operate 
as a waner Kailas y Shell h Chfienu , 42 C 546 , Wouboffe , 232 


Guardians —A guardian, so far as his powers place him in a represent, 
capacity, is subject to the rules which govern excutor* admimstritors etc hut 
function of a gardian ad litem begins uid ends with the litigation unci con , 
quently his extra judicial admissions are not receivable at all Wignwre § 


(2) see _ E 99 }fstony Petti, 3 Mod 258 But admissions matte by 


guardian of the person of an infant as to the property ught of the latter fire d 
binding on the infant but such admissions may be receivable for other pur? 05 . 
Pci Mooketjce J in Banuan lal y Duarl anath, 52 lnd Cas 825 “ 

B/ojcndra v Chairman 20 W R 22H, Suruj y Bhaguah, 10 C L B *' 
Ranv Vahammad 24 I A 107 - 24 C 853 = 1 C W N 417 An admis w 


by the Court of Wards, made at the time when the estate was in charge®- . 
v^ouit, cin not bind or prejudice the infant pronnetoi Banuan Lal T*'®. 

820 * Ram Aular v Rnmh Mahamad 24 C 8o3-l C «. 


n nVw V J 4Hiar v Jcajan Alaiiamad ^ , „ r MD, 

417 , -1 W R -j 3 An acknowledgment of debt by a duly constitued S a L if 
gtveo a freoh period of limit ition Ram Uiaran v Gaya Piosad, 30 A - ' , 
Snramulu 17 M 221 , Kailas v 
t- , -‘Luiahaganda v Sangadigyapa 26 B 221 contra 

v Kadu, 13 C 292 Chliato v Bitto 26C b, Tilal v Chhutu, 26 A 
Wuta ac facto guard l in of a Hiduu minor has no power to keep dew ^ 
Kb8Mail ‘ I™* 0 * RamasKamt J ▼ Kaslnnnth, 108 lnd Cas 529=*^ 


Admission by co plaintiff or co defendant— It is clear that in rc f* ! ? 
the adnns-ion of a party a» such tho only question can be who the P 
lln probative process con i&ts in contrasting the statements of iho same P; 
made now as litigant and mada formerly elsewhere, and it is in that Af 
it becomes necessary to defino the identity of the person It follows H** 
aiu^ 0 ¥i 3 of On0 wll ° 13 confusedly a distinct person B do not become 
the nrti!! " IIS i°n ‘gain t A merely because B is Uso a party In other * 4 
uiuithnr 'L 3101 ! 3 ¥ 0fie co plaintiff or co-defendant u e not rec<uv ible ^ 
.. n««' ™V ly by virtue of his position as a copirty in tho litigation w 
di-crvdit \ ^ . ‘^'olveU m the notion of an admission for it is impo~» 

•s uauns as a party by contru~Ling them with what some other P* 
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B has elsewhere claimed , there is no discrediting m «uch a process of conti a^t, 
because it i» not tho same person’s statements that are contrasted Moreover 
ordinary f urne-s would forbid such a license, for it would in practice permit 
a litigant to discredit an opponent’s claim merelj by joining any person as the 
opponent’s co part} and then employing that person’s statements as admissions 
It is plain, therefore, both on principle and in policj, that tho statements of 
acopart} (while usable of course against hnn-t If) are not unable as admissions 
against a co party IVnpnoie § 1076 In Morse v Royal 12 Yes Ir 355, 
361, Lord Chancellor Erskiuc c aid, ‘So in trespass where the defendants 
maj be found severally guilty or not guilt} , a witness may sa> he bend one 
acknowledge that he committed the act with others, that is decisive against that 
one, and as it is legitimate evidence against him, tho Court must hear it, though 
it is no evidence against the others ” In Dan v lirou n, 4 Cow N Y 483, 
492, Woodnorth J sud ‘ An admis-io n Aiv a pa rtv_ to the ^record- iti' evidence 
4igams tduuuwho-mai-ca.it but not against others who 'happen to be joined 
as parties to the suit ” See also In re Wluteley , L R (1891) 1 Ch 558, Azizullah 
Khanv Ahmad Ahkhan 7 A 353, Lachmanv Tansulh 6 A 395, hah Dutta 
v Abdul Ah, 16 C 627 (635), Amnia v Rajance Kant 15 B L R 10 (P 
G)=23 AY R 214=21 A 113, Chandesaat v Chum Aim, 9 C L R 359, 
Niamutoollah Rhadim v Uimmut All, 22 AY R 519 “ In general, the «tate 

ment of defence made by one defondant can not be read in evidence either for 
or against his co defendant, neither can the answer to interrogatories of one 
defendant be read an evidence, excepting against himself {Meyer v Montriou 9 
Beav 521, Stephens v Hcathcote, 2 Drew and Sm 138, Parler\ Morrell 2 
Phill 463, Hoaie v Johnstone, 2 Keen 553 , Slat marsh v Hardy, 42 L J Ch 
422), the reason being t that as there 13 no issue between the defendant, no 
opportunity can have been uffoided for cross-examination {Jones v Tarbeulle, 
2 Yes 11, Morse v Royall, 12 Ves 355, 361, 362, and moreover, if such 
a course were allowed, tho plaintiff might make one of his friends a defendant, 
and thus gain a most unfair advantage Wych \ Meal, 3 P AVmS 311 ” 
Taylor § 754 

__ But the situation has often been obscured Jj> the circumstance that the co 
pafty’s"adihiSsion3 are recelvedligairist_htn>&elf, and that the} are sometimes received 
aLo agauf^tthe other - co party because of a privit} of obligation or of title But 
it is not b> Yirfutfbrthe person’s relation to the litigation that this can be done 
it must be because of some privity of title or of obligation, which would indeed 
have admitted the statements oven had the declarant not been made a co-party 
Wiymorc § 1076 In R v Hat diucke 11 East. 578, Ellenborough L C J said 
‘ Evidence of an admission made by one of several defendants in trespass will 
not, it is true, establish the others to be co trespassers „ But if they be established 
to be _C Q trespasser s . by o t her com peU,nt_evi Jence thelie c 1 ar at i o jl“ 0 f the one," aa_ 
l olhe m otives- and circum4ance^oLthe trespass wjU be evidence against all who 
are proved to . ha ve combined together for the common object ” The payment of 
Ihterestrb'ylhe principal debtor cannot create h~new period of limitation for the 
suiety’s debt Gopal Daji v Gopal Bin, 28 B 248 

In Ambor Ah v Lutfec Ah, 45 C 159=25 C L J 619 = 21 C AY N 98b 
at page 999 Mi Justice Moolo)cc said ‘iThere can bo no room for controversy 
that the udims&ionjs good evidence again^t^thcL maker of- conveyancer-hut the 

S UPatiOiQirlsesjvhetKer it_ia_ adjnis lble ag£unst_ihe other- defendants Ihese 
efendants, it w illlie' ohserv ed, are jointl} interested in the land now in dispute, 
along witlj fourth and fifth defendants , in fact they claim under a common 
lease from tho landlord, and have on the basis thereof, taken a common defence 
to defeat the suit of the plaintiffs But these defendants were not joint owners 
of the propertv cov cred by the conveyance of 1894, and were strangers to that 
transaction They consequent!} pre=s the view that an admission made by the 
owners of that property cannot bo xeceived in evidence against them merely 
because since the date of the alleged admission, th*y have jointly acquired the 
property now in suit In our opinion this contention is well founded and section 
18 of the Evidence Act is of no assistance to the Plaintiffs The principle which 
regulates the reception in evidence of an admission by one defendant, as against 
another defendant, was formulated m the ca s es of Koicsulhah Sundart-v Malta 
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S. 18. Sundai i, 11 C 583, Clutlho Singh \ Jhato Singh, 39 C 995 ami Mcajam Mi 
mnddi, 44 C 130=20 C ~\\ N 1217 1 ho principle is that when everal persons 
ue jointly mteicsted m the subject matter of tlio suit, an admission of any one of 
these pers»on« is. reeeiv able not only against lumself hut also against the other 
defendants , whethci they be all jointly suing or sued, provided that the admission 
iclates to the subject mnttci in dispute and be made by the dcclanut in thetharac 
tei of a person jointly intue ted with tlio patty ngauist whom the evidence is ten 
deied The leqmiemcnt of the identity in legal inteiest between the joint owners 
is of fundimental importance Elenl ui&hopp v Ulcnl inshopp, 11 Beav 131* 
On this pnneiple tlie position has been niaint lined th it the joint ownership mud 
h iv e existed at the time the statement w is unde liras i n Blalency v hrgus 
f>on 14 Ark 641, it was ruled that tlu admission of one person cannot be 
admitted m ev idence ag unst mothei on the ground of i joint interest m the 
subject unless the mteiest is a subsisting one it the time of the admission, auu 
whole the interest is dciivative, it inu-t liavo been acquired after the admis iob 
was made To the -anu efhet i-, the rule enunci ited in lulbum v liilchit 
Cal 145=56 Am Dec 326 (Am) that the declaration of one of two join 
owners is admissible against the othei if made at a tunc after the joint into* 
came into existence , if made before they became joint owner-*, the dcclmauon 
is not admissible. Ihe distinction is based upon obvious good sense 
admission of one co plaintiff or co defendant is not receivable against anct i 
merely by virtue of his position is a co party in the litigation , u the rule we 
otherwise it would in practice peimit a litigant to discredit an opponents cau 

merely by joining any per on as the opponent’s co party, and then employ mg 

that person’s statements as admissions Consequently it is not by virtue ot 
P® l0 °u& relation to the litigation that the admission of one can be u daga 
the other it must be because of some privity of title or obligation ” 

The admission made by IC in the pioceeding uudei section 145 Ci 

Code, when examined as a witness therein is evidence against him as a pmoe 

admission but as to the admissibility of the adnn -ion against the co deten 
the words of section 18 were perfectly clear and in as much as ho made the 4 
ment when ho had parted vvitn his interest m favoui of lus co defendant m . 
present suit the admis-ion made by him could not be treated as evidenced ^ 
mi sion against the co defendant Brajballav v Alhoif Bugdi 30 C W N .°L 
03 Ind Gas 115 = A I R 1926 Cal 705 PI imtiffs who were two out oi “ 
bi others -ued to ebtabli-h then right to i two fifths, -baic in propeittes 
weio sold in execution of a money deciee agunst mother brother U anup 
chased by the defendant on the allegation that the piopeities, when b0j(, » ffaS 


-v J Putin a deposition given by another oruu*“ ' 0 { 

in the suit in which the money decree against U was passed in the com ; ^ 

which K stated that the family w-as not joint and the properties belonged a 

clusively to U Held that the deposition of K in the pievious suit was . D<r 
missible against the plaintiffs The reasons given by the Court for not adm'U 
this deposition ire as follow- ‘Ihe plaintiffs inserted that at the 
wlien the natla m re-pect of the putni taluk was obtained they 
brother including d< fendant No 6 constituted a joint f innly and that a , Vj, 
property was joint fimily property The defendant No 6 m the cow o t » 
uepo ltion as a witness on behalf of the represent itives of Upendra 
m -mt No 127 of 1911 stated that on the death of the plaintiffs father, UF,. 
separated fiom his brother and that there was no joint family The del t , ^ 
fj° 6 therefore w is not claiming any mtere t in the mtere-t in question r 
the adims ion’ made by him in the previous suit he did not fulfil the ca f c0B 
ol a dtcl imnt jointly intere-tcd with the party in respect of the property 
corned against whom the adnns-ions are sought to be u ed Further ^ 

t no . tlcc d that the defendant comp my do not themselves say , g 

them u * Cn tho “d missions referred to above were made by defendant £ * 
A rvt,» » Jn r commuil, t> of mtere-t betwein defendant No 6 and hi3 brO ^ 

™\r a ' v-rence Jute Hills 25 C W N 89 (94) = G1 Ind Cos 
o ono defendant in a written statement in a suit will not bo erl 
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igamst the others unless it is made evidence it the tiial I 15 examining that S 
defendant who nndo the statement Seshagui \ Sadaehi, 22 Ind Cas 924, see 
also Ippaiu CheUtai \ Kamanpa, 20 Ind Cm 702 = 14 M L T 117=23 M L J 
720 Put an \ Tat iff, 13 A L J 1039 = 30 Ind Cw 2, Hiat Bafht>h v Lachmima, 

22 Ind Gis 916 An admission 01 e\en 1 confession of judgment by one of the 
-e\eiaL defendants 111 a suit la no tudenco again-t the othei defendant Dina 
Nath \ Sanaa Habib A I II 1029 Lnh 129 , Atm ito Lai \ Rajance Kant, 2 I 
V 113=23 W R 214=15 B L R 10, Karimlai Singh, \ C 1/ King, AIR 
1928 Lah 769, Saida \ Metier, 101 Ind C is j89 Jane* \ Tut bci idle, 2 Vcs 
lur 11 Hay \ Got don, 10 B L R 301 = 18 W R 4b0 P C Gopal \ Gopal 
28 B 248, Morse \ lioijall, 12 Yes 362, Daniel \ Puttei 1 "M AM o03, 
thandiaeshuat \ Chum Aim, 9 C L R 359 

Identity of interest The gem.nl doctune is tint tho decimations of a party 
to the leoord or of one identified in interest with him, ire as agnnst such party, 
ulnus-ible in evidence Spat go v Blown, 9 B AG 935, pci Baleg J Itia 
'Omettmes a question of some difficulty to determine just what will he sufficient 
identity of mteiea f to render such stntemcnta admissible Tlie ci^es have mainly 
turned upon this poiut Certain rules hate become established as to identity of 
interest, and may bo daily ipplied Many othei cases arise which c mnot be 
brought under any certnn rule, but mu>t depend laigely nj on tho ficts as to 
identity of mteiest, as they aic brought out at tho trial In eithei case tho 
mthority should clearly appear before tho stitement of one should bo considered 
binding as against another Bare statements by an igent unaccompanied bj 
any iota uid not in connection with the doing of his principal s busincs* 
would perhaps, peter bind the principal, unless it weie shown that tho piincipil 
directed the particular st itement to bo made In most ca^os the statements of in 
igcnt which aic admissible are connected with acta m such a way as to bo 
idimssible upon another ground, to wit, as part of the res gestae McKelaj Ei 
§ 123, GrcenL Ev § 109 

Admissions of persons having joint interest The admission of one 
party 4naj_ be. given in evidence jigainstanother, 4vhen-tliu-par£i'~against” whom 
the admission is ^ ought to be used has a joint inteiest with the party making the 
admission in' the subject raattci or the thing to which the admission 1 elates The- 
ruUrdcpcndYupoifthe legal principle tlfif pei-ons seized jointly are seized of the 
whole each being aeized of the whole the admission of eithei is the admission 
of tho other and may be produced m etidence against that othei Nagendia v 
Lawrence Jute Co, 25 C W N 89 , Ambai Ah \ Lutfi lit 43 C lo9=2l G 
W N 996=25 C L J 619 An admission made by some of sever il defendants 
in their character of peisons jointly interested with the other defendants in 
tho matier in respect of which the admission is made, is binding on the other 
defendants Bhilui Mai v Qanqa Ram, 69 Ind Ca<- 35, Meajan J lateen v 
Ahmucbh Mea, 34 Ind Cas 571 = 44C 130=20 C W N 1217 Where several 
■K.GonS-.ara jointly interested m the subiect matter of a nut, the general rule l -T* 
IhfAlhgJidm ms lon s of any one of th o^eper->ons_ a re receivable. against .himself. 
md his fellow s^ whether they b'e all jointly suing. Ot sued, providedjhe utmis 
sions rmite^oTKePsUb jccrmatteL 1 uZdispnte" and were made-by— the-dcclnrant in 
Kt5~SluTracter of. a per smiT^ni n tl y_ interred -with the party ag nm-t wh omjhc 
■£viUenoe~4S-te»dcrod„ Dibes/tun v Nohai, 48 Ind Ga^ 193 Veajahv llimud- 
din 34 Ind Cas 571 = 20 C W N 1217, Sundau \ Mulla, 11 C 5S8 In 
ordei to ruidei the ndimssion of one person receivable 111 evidence igunst 
mother, it must relate to some matter m which utlier both were jointly inter- 
ested or one was dematnely interested through the othei u mere community of 
mtu est will not be sufficient jaglor Et § 750 An apparent joint interest is 
obuou a ly insufficient to m iko the admission of one party receit able against 
Ins compimons, wheie tho reality of that interest 13 tho point in controveisy A 
foundation must be laul by showing nruna facie, that a joint mten st exists 
lne existence of a joint interest which Is disputed, can not be established by the 
idimssion of one of the parties nought to be charged, but this fact mu«t be estab- 
lished by independent proof, therefore m an action against three makers of a 
promissory note, the joint execution of which was the point jn issue, the ndmis- 
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sjon of his aignatuie by one defendant was held insufficient to entitle the plainhfl 
to recover against him and the others though theirs ha\e been proved, the point 
to be established against all being a joint promise by ill Gray v Palmers, 
1 Esp 135 Tcnjlo) § 753 When one of two brothers admitted the claim of the 
plaintiff who sued them for a sum of money, the other brother is not bound by 
such admission Mama \ Madho , 24 Ind Cas 105 


Admissions may be made by those not parties, if identified in interest 
In addition to the real ind nominal parties to a litigation, there often exist tho e 
who have such a pecuniary interest in the result that their admi« ions throw 
a lelev xnt light upon certain of the facts in issue Consequently admissions 
may be made by such persons not parties to the lecord, provided they have a 
substantial mtetat in the result Bouen v Snell , 11 Ala 379 So the 
admissions of one entitled under a will are only competent against him elf 
Tiimlesloitn \ D Alton, 1 Dow A C 85 , Moi i is v Stokes 21 Ga 552 
By substantial interest is meant some thing more than natural anxiety as in the 
case of parent and child it must be t iken to mean pecuniary interest in the 
way of profit or legal obligation Sanford v Sanford, 9 Conn 275 {America) It 
must be shown deliois the declarations of such paity In other woid , before 
the declarations of one not a paity to the record can be recen ed on the ground 
that he is the real party m interest, such interest must be shown by competed 
evidence For example, the admissions and acts of cedui qui ti ust are admis- 
sible, although he is not a paity to the record on the ground that he is a real 
paity in inteiest But it is not every collateral, incidental or contingent intere t 
in the result of a suit that furnishes legal ground for the intioduction of hfirsar 
testimony as being the admissions of party in interest Thus the intere t ot 
cestui qui trust of a bond, m a suit by the trustee, is an original interest, and 
not a mere incidental interest in the result of the suit , so al o, the intere i ot 
persons in a policy effected in another’s name, for their benefit It is also a 
requisite that the statements should have been made during the continuance ot 
tho inten&t Declarations made after the declarant has ceased to have any 
JlJ I | cres t in the matter aro not admissions, but mere hearsay Burr • Tones § 

The admission of one executor does not conclude another Chunder Kant f 
Ramnaiam 8W R 63 The admissions of the executor of a donor may ™ 
t s£? lc< V! 8 tho atlm,s si° n of the donor Duaila nath v Chundecchurn, 1 >' 

339 Tho admission of a rijot of the rate of rent at which he holds a tenure WJ 
not be tri-ated ns e\ nlencc again t another » not to prove the late at which he how 
tho tenure Muoohuinj v J \ aratnee W R (l B)23 = 1 Ind Jur 0 S 9 

Privies in Obligation So far as one person is privy in obligation 
another i e, is lianlo to bo affected in his obligation under tho substantive 
b\ tho acts of tho other there is equal reason for receiving against him 
admissions of tho other as furm«h evidence of the act w Inch charges teem 
tquuly In ot only as a matter of principle does this seem to follow, <!,nCC 1 , 
greater may hero lie ^aid to include tho less but also as a matter of fiurne ’ 
mncft tho person who is cliargeahln m his obligations by the aots of another c* 
Jurdly object to the use of such evidence as the other may furnish ^‘ 0 , rf0 t t. e 
us a math rot probative value tho admissions of a ptrson having preci^y 
same intere ts it stuku will m general bo likely to bo equally worthy 
ton ideration There being an identity of legil liability, tho two persons 
°H e °'rt 113 a ^* oc t ; » tho propriety of discrediting ono by the statements <u. 
ottnr This principle finds ton stunt npplic ition chiefly to tho admissions® 
to-nromisor or of a princip il (against his surety), and of one or two other cia 
of liability If iQ more § 1077 

Joint Promlssors— Co-promisors like principal and sureties we 
m obligation and on pnnciplo tho udims ion of one should * . i 
mu ini'* m « Tide nee against the other provided the oth< r conditions aro Kill 
irtTnJ 1 mt » 111 iboence of fraud, if the parties have a joint mb 

j"‘ ‘*^ r,n ««». whether as p! until!* or defendants, an admi. wn “* 
by /W jftifunJKT P u . «-videnco agwnpt alL Such was tho doctrine 

Uh ‘ l ^' nb v n htli V 2 Dou. 05J Its propriety^ 
i * application have been much discussed and sometimes que bo** 
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ed but it seems now to be clearly established Vule Pa ham a Rynal, 2 Bing c 
306 , Burleigh v Stott 8 B AC 36 , Wyatt v Hodson, 8 Bing 309 , Brandram 
v IVhorlon, 1 B A Aid 467 , Holme v Green 1 Stark 481 They stand to c ich 
other in tins respect, m relation similar to th it of existing co partner- Thus also 
the act of making a parti il piyment within period of limitation by one of 
several joint makers of a promissory note, takes it out of the Statute of Limitation 
Burleigh v Stott, 8 B A C, 36 , Munderson v Reeie, 2 Stark Evid 484, Wyatt v 
Hudson, 8 Bing 309, Chippendale v Thurston, 4C &P 98 , Peace v Hirst, 10 
B AC 122 But it must be distinctly shown to be x payment on account of a 
particular debt Holme v Green, 1 Stark 488 But in India such questions 
must be decided by the Limitation Act IX of 1908 Section 19 requires the 
acknowledgment to be by the party against whom the right is claimed Section 
21 does not lay down m exception to section 19 but enumerates those cases in 
which tho act of one member of a class is liable to be takon as the act of all So 
acknowledgment of a judgment debt by one of several judgment debtors keep3 
alive the decree against such judgment debtor alone and not against the other 
Chandi a Kumar v Ramdin , lb C W N 498 = 13 Ind Cas 702 A aiayan\ 
Venlata, 23 M 220 , Subiamama v Ramanathan, 32 31 421 In the ci«c of 
Ashanullah v Dak! him, 27 A 575 the Allahabad High Court ( Blau and Buil itl 
J 71 sud "On general principle*, one debtor b\ acknowledging a debtor 
miking a pait payment otherwi&e than as agent of tho other debtors cannot 
keep due the right of tho cieditor against those debtors ” In a 1 iter Calcutta 
case howc\er a contrary opinion v\ is expressed by Ple/cha and A T R Chaltcrjcc 
J J in Ban Bchary v Jnanendia, 22 Ind Ga* 709 According to the Madras 
High Court section 21 of the Limit ition Act is really mi exphui ition to sections 
19 anil 20 of the Act Tho object of the explanation is to provido that one only 
of tho contracting parties •'hill not ordinarily impoto a liability on tho othei 
by anything dono by him Limitation, whether treated as i right or as a dis 
ability, is prim a facie peisonal, uid unless the Legislature «o provides, a co-opera 
tno right or liability should not be imposed J luthu Che that v Muhammad, 
r >5 lnd Cas 7G3 , see also 32 Ind Cas G03,28B 248, 27 M L J 453 , 23 
Ind Cas 927 = (1914) 31 W N 792 So ipart from tho question whether pay 
meat by ono of joint promisee-, saves the limitation ngun=t tho other-, winch 
mu&t bo decided in Indi i in accordance with express provisions of Sections 
19 and 21 of the Indian Limitation Act, an admission made by one of them 
should bo received in evideuco agun«t tho other as they are privies in oblig ition 
But tho decisions of English Courts aro by no means uiufonn in this respect 
Thu', m an action against mint makers of a note if one finders judgment by 
default, his signature must stall bo proved igun*t the other Giay v Palmer, 

1 E p 13o , Shmeffv If ilis, 1 East 48 

Principal and surety Prmcipils and sureties* aro privies in obi gation 
l o ono is liable to bo nfiected in his obligation under the substantive law 
by tho acts of tho other Uigmoic 1077 -~So where the effect-, ok a-ean tract 
■Jgjji. q t . ,. H . s ur«tv-skal Lbo ro- po n si b ldfor the ic island admissions of tho principal, 
Such ndmis-ions are competent, ovitlenco igmn* t_ the s urety Burr Jones Ev 
§ 233'"*“So tho entries ot the principal vveio ovulenco again -tTlio surety because 
they wero made by tlio collector (principal) in pursuance of tho stipulation 
contained m the conditions of tho bond Mlutha&h v George, 8 B A C 330> 

501 Goss v Matlington 4 B A B 132(137), soo also Jordon School District 
v Qacti 23 D L II 719 (Canada) , Saiulcis v heller, 18 Ida. 392 But ordi 
nnnly where a jirmcipal is not a party to the suit, his declarations nrc not 
admissible unit ss they aro inado wlnle the employment in which tho principal 
w is cn„ igeil continued, and m such m inner as to Iw part of the res gcMae. 
Burr Jones § 238 The principle is thus laid down bv Circe idea f "The 
admissions which iro thus n\.eiv iblo in evidence, must, as wchave«een lie 
those of a person having at the time some interest in the matter afterward- m 
controversy m tho suit to which, he is a puty Tho law in regard io this 

sourco of oidenci, looks chietly to tho real parties in interest, and gives to 
their admi .ions, the same might, us though thev were partus to the rrcord. 
Thus tho admissions of tho ccstm yue trust of a bond , those of the n* rcons 
mu.rc.tcd m a policy alecled iu another a name, forthur benefit, tLoto of 
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the shipowner.- m mi action In tin luuott r for fn ight tho*o of tin* idenUfyir*, 
creditor m an net ion u*»iuft iti«* •*!»♦ ritF, Uu»m of tli * ilrpul) nil in m 
iction again t tho high In nil for th * im-comiud of llw iletmt) arc all 
rccuttbh against tho nut) makiii* tin m \ml in junr-il th athni-sisni 
of nnj part) npn «nu»l b) nnuilnr nr» m • irahlu in t tub nee , 

KproM nPUi)** t trend It 17’) JM) Hut U ih not ctiry collatinu 
incident il or lonluigt nt mtin t in th nMilt ol n mt that farm Iw* !<•’“ 
ground for tho introduction of In irM) l timunv n* Unit, thi nh»M ion « 
l part) in ink re t Inn r June* $ 

*■*0 we an tocoiwdir tin mlmi nous of :i prmcipil asitnhncc in* 1 
notion ngunvt tin sunt) upon hi-* collah nl uinh rt iking In tin ci i-rfonWj> 
subject the mam t mpurv h is lx « n ninth, r the il.cl initou** of tho ] nncipu 
\)cr» made duru>„ tin trill n lion of tin tmom n for which thoiUlMT* 1 * 
houml M>a*tolK<oun put of tin in >jt*i it If t-o, tin) hat* Imoto* auwi* 
Bible otlurwi i not I In Mint) u ton i<l«u«l Iwuml bv tho actual cornhw 
of tho put) am! not for whiMir h ■» might «»i In had uom and | 
is omitlul to proof of Iuh u.mluil h) origin it «> nh nu win n> item bcoa<J« 
excluding alt th < lar ition- of tin pruici|M? mad. xuhxpnnt to the act 
which tin) nlati ami out of court of In* olhual »lut\ (nttnl rfS*!' 
So in an action a.aiu t n Mint) tin lialuht) mn-t l» proved arm* * 1 
surety indejN mh ntl\ of mi) idim- ions 1»\ the prmcipit d« htor wh»J»* a , 
law no evidence i,. un t tin Mint) LnmlUnjnn />j/ v Vin / ro*al '*_/ **/ 
112 hut Mt I mninrsitar \ <tcnlnt 2"» M L I fit »20 I ml C n G3» * n i 
patte 1 outi't , tlbhl) 17 Ch I) l*t>8 / u*h J Mid 3 In creditor* mu » hnvt 
it 0 )cr ngum again t tho surety btxaiw»ho is not hound h) thtadmi lonao* **? 
meats of tho prmcipil n>* to uh it amount n due Ho h only bouinl to P a > J, 
amount, which hall bo proved ngum t him Hut tin -odcu ions am h irdl> 
lablo with tho principles nlreadi hud down limit r the topic ‘print* »« obUp {, c-» 
\itlo p 318 But this principle is occasional! v ignored Uiymore § 1U«* 

Seo al«o Paramesunr \ l njitlun 20 I ml Gas (>.{< Dun where ono guamtiu 
the payments for «uch goods as the plamtiils hould Mini to another in the V 
of tlu ir trade, it was held that tho adim»Moiis of tho prmcipil di htor, tiw* 
lmd received goods, m ulo ftftei the time of their Mippo rd deliver), fforc ‘ 
leccivnblo m ov ulencn a„ unt tho suret) I tan* v Ixutlir. j 1 jt -'G .f™ / 
Chancy, 1 Suirl 192 , Lonycnerkn v Hyde G Bni„ 1 Grccnl Fi § Nb 
ono becomes surtt) in a homl conditional for tho faithful conduct of 
x clerk, or collector it was held tint in an iction on the bond against ,!|0S “ D j 
comes ions of embezzlement nindo h) the principal after Ins disini G, are 
admissible m cvidemo (Smith v II Inttinyham , G C A 1* 78 Goss \ II u 
3 Bro <L Bing H2, Cutlet ^ \eul,n Mannings D.go t Js V W7), « 
with regard to entries made m tho cour>e of lus dntv it is otlariu c ** ■ ,l j l 
\ Geotr/e 8B dbC «i5G Middleton v l/c//o», 10 B «t (’ 317, JIcGaW ' 
Alston, 1 M A'W 213 211 Qrcenl Ci § 1S7 It was held in tho cisoot 
party louny, (1881) 17 Ch D GG8, that even n decree ognuist tho prtn« 
debtor is no evidence against tho suiet) as to tho amount of debt, oa 
Dnimmondv Prestman, 12 Wheat 31"> t ], t t 

On the other hand upon tho same general ^round, it Ins been hen, ^ 

where the tuietv confidts to the prmcipil the power of making a com 
confides to hnn the power of furnishing evidenco of tho contract, and twit .j p 
contract is made by pirol subsequent declarations of tho principal aro aum ^ 
in evidence though not conclusive Thus where a husbind and wife ’j to 

articles to live sepaiate and C as trusteo and surety for tho wife, corcnfln ^ 

pay to the husband a sum of money, upon his delivering to the wife a t c ‘i f 0 t 
ana horses for her sepaiato u^e it was held in an action by the huso 
the money that the wife s admissions of the receipt b> her of the carri^o 5 
horses weie admis ible Fennet v Lems, 10 Johns 38 Gteenl F l . * 
r,°«'u en i Suaranteed the peiformance of any contract that B might m alk . j 0 
C. the admissions and declai ition& of B were held admissible against > 
Vm 'T£?3 abn ? Veadev VcDouell 5 Bmg 195 Grecnl Ev § 187 
notice bei °g &ue d for the default of the principal 

ilOtico of tlie pendency of the suit and requests him to defend it, if 
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goes against tlie surety, the record 13 conclusive evidence foi him, in a 
subsequent action agunst the principal for indemnity , for the principal has thus 
virtually become party to it. It would «eem therefore, that in such cases the 
declarations of the princip il, a» we have heretofore seen, becomes admissible, 
even though the> operate against the ‘•urety Oreenl Ev § 188 

Privies in Title The admissions of one who is privy in 'title stand upon 
the ‘same footing as those of one who is privy m obligation ( Vide Supra p 318) 
Having precisely the same motivo to make correct statement and being identical 
with the party (either contemporaneously or antecedent^ ) m respect to his owner 
ship of the right m issue, his admissions maj, both in fairness and on principle, 
be proffered to impeachment of the pre-ent claim II igmoie § 10S0 ‘The confes- 
sions of the party himself,’ says Kennedy J in Oibblehouse v btong 3 Rawle, 436 
(445) have alwnj & been considered good and admi-sible evidence of any fact 
admitted bj them to be true, and may be given in ev idence to prove it, not- 
withstanding the confessions might be such as to show that twenty witnesses 
were present who could all te=>tif > to its existence or non-existence and who 
might all appear to be m the court house at the time when such confessions 
should happen to be offered m ev idence against the party making them And 
his rule of admitting the confessions or declarations of the party extends not 
onlv to the admissions of them against himself, but against all who claim or 
denve their title from him , in other words, between whom and himself there is 
a pnvity There are four species of pnvity privity m blood, as between hen 
and ancestor, privity m representation, as between testator and executor, or the 
intestate and his administrator, privity inlaw, as between the commonwealth 
by escheat and the person dj ing last seised without blood or pnv ty of estate , 
and privity m estate as between the donor ami the donee lessor and the lessee, 
vendor and the vendee, assignor and the assignee etc ' Vid e Bigeloio's Estoppel, 
597 The subject of the second clause of his section generally deals with the ad 
missions by privies in title u The declaration a or confessions of the persons 
making them are ev idence against such person ind ell clamung under him bj a 
subsequent title, and for the plame-t reasons Truth is the object of all trials, and 
a person interested to declare the contrary is not supposed to make a state 
ment less favourable to him-elf than the truth will warrant at least there is 
no danger of overleaping the bounds of truth a3 against the party making the 
declarations It is therefore evidence against him, and his subsequent pur- 
cha-er stands in his «ituation , for he caunot better his title b> transferring it 
to another, or there b> affect the rights of tho*e who have an interest in his con 
felons It is asked, why not swear him’ The answex i-, the other party likea 
hi» declarations better He ma>, from the same motive, varj lus statement, and 
the paity offering tins evidence is alone to judge ” 

Admission by former owner of land A former owner of land is, so ldnnti 

H ed m interes t with ^a.^uL^equeut^ownerTTiolIirhg under the same title, that 

♦hig jidmia^ons reg neeting-ilm^iitle. mndQ^whileLm. possession-. and. ^vcsted^witli 
title ire receivable in evidence This rule is based on the theorj that the «elf 
interest involved m the on iier-hip of title is a sufficient guinntec for the truth 
fulness of statement against mteie-t made by an owner Long v Long 19 111 
383 , Tayloi , § 787 It is imperative that the statement* bo made while the 
prior owner is ve-ted with the title If made after the title has been <b«po«ed 
of the guarantee of tmthfulne-s is lacking and is umversallj held such state 
ments are inadmissible Thu admis ibdity of statements of this sort is not 
nHected bj the fact that the person making them is nlivo and m Court. UcKchcy s 
Ei ulcnce p 130 In an. action b> V again t X for tre puss foi breaking and 
entering his close, called Scorlull X called, to prove that Scorlull was a part 
of common land*, tho son of M. AI formerlj owned the estate non held bj the 
plain tifl, was ilivc and m Court The son tc-tified to admi^ions of his father 
that he had no right in Scorlull Lo> d Darham in admitting tho evidence --aid 
A> e think the v oro receivable on the ground of identity of interest The fact 
of lus being alive it the tune of the trial, when perhaps, his memory of 
facts was impaired, and when lus interest was not tho «ame, does not m 
our opinion, afleet the admi« e ibtlitv of tho-e declarations which lie formerly made 
41 
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s ia^ on the subject of his own rights ” T Vooluay\ Roc, 1 Ad A E 114 So the 
declarations of formpr owners or occupiers, made whilo in possession, have been 
admitted as evidence of the nature and extent of their title against those claiming 
in privity of estate Thylor § 7o8 , Doc v lustin, 9 Bing 11 , Danes v Pi^i, 
2 T R 53, Doe a Jones 1 Camp 567 , Jad son \ Bard, 4 Johns 230, ^31, 
hoi ton v Pettibone, 7 Conn 319, Weidman v Kohr, 1 Serg AR 174, Cforw v 
Bnndaban, (1862) W E I B 20 As the admissions must be made while the 
title to the property in qne turn 13 m tlie declarant, ( Pandah v Qyadhar, 10 n 
R 891 they therefore cannot affect a title subsequently acquired, nor are they ad 
miscible if made after the declarant has parted with Ins interest m the property 
( Khcmunl arce v Qour , 5 W R 268), unless there is proof of some firtuaulMH 
scheme between the grantor and grantee, e g to defraud creditors It follows 
that the declarant, if at the time owner or claimant, need not have been in pos- 
session, and conversely, that his being in possession after the title conveyed w™ 
not make his declaration competent as an admission Emmons v Barton, 
Cal 662 [Am ) , Hai tv Randolph, 142 111 521, 525 (Jm ) Ancient map* doom 
of survey etc, though mere private documents are frequently admissible on tm» 
ground, where there is privity m estate between the former proprietor under wnOM 
direction they were made and tho present claimant, against whom they » 
offered Bull N P 288, Bndgman y Jennings 1 Ld Raym 734 So, os 
receipts for rent by a former grantor under whom both parties claimed IW j 
Seaton, 2 Ad A E 171 Any admission by n landlord in a prior lease, wn 
is relevant to the matter in issue and concerns the estate, has also been 
admissible in evidence against a lessee wlio claims by a subsequent title 
v Bat i ett 1C MAR 919 932 Giecn! Ei §189 A letter written W * 
former vicar respecting the property of tho vicarage, is evidence against » 
successor in an ejectment for the same property, in right of his vicar 8 
Doe v Cole, 6 C & P 359 The receipts, also, of a v icar s lessee, it s 
are adnns lble against tho vicar, in proof of modus by rea on of privity ben" 
them Jones v Cat nngton 1 C A P 329, 330 (»), J laddison v 
5 Price, 48 j An answer in Chancery is also admissible m evidence agains 
person actually claiming under the party who put it m, audit has been" 
pmm facie evidence against per ons generally reputed to claim under nun 
least so far as to call upon them to show another title from a stranger ■» . 
of Sussex v Temple, 1 Ld Rtym 310 Countess of Dartmouth v K° ber \\ ni 
East 334 339 The adnns ion of the receipt of consideration contains ^ 
mortgago deed is admissible in ev idence against the representatives m > n , j 
of the original mortgagors Bihari lal y Mulhdum 35 A 194 = 11 
221 Biajevuat v Budhanuddi, 6 C 368, Abdul v 1 ladhub, 10 A h « J 
Balhsftiv Liladhat 35 A 353, forty Behan 76 Ind Cas 815 . fba 

The admission of a zanundir that the holding of certain tenants is 
j nine at a giv-n r^-nt is binding on any znnmdir who succeeds him wi 
being an auction purchas r at a sale for arrears of revenue IVatson v w 
10 W R 72 

Sales for arrears of Revenue or Execution sales An auction projjjjj* 
or an estate at tevenue sale for arrears of Government revenue do s not 
his title from the late proprietor and hi-, laches are not binding ihal, 

auction purcha-er BuJool \ Prandhan 8 W R 222 , Radha Qobind \ r 
12 L 83 Forbes v J hr Mahomed 5 B L R 529 (P C ) Enayct 
Qndhatce Lal 2 Bom L R P C 78 Poreshnalk v Ananta Nath 91 " 

H atson* v hobui 10 W R 72 The auction purchaser at a. reven ^ 
required all the rights which the original seller at the date of perpetual , 
tnent had Forbes v Meer Mahomed, 20 W R (P C ) 44 He is not al » % 
by the admission of the previous owner Runqo v Raj Coomaree 6 »V lv, r 
w^T>* o-.o ^ ^ C 32 Tara Prosad v Ram hfnsing L 6 B R Apl Pj^ 
,y R -33 Under a sale in execution of i decree the purchaser notwitn ^ 
that no acquired merely the right titlennd interest of the judgment debtor a \ x 
r Jv ° by operation of law adversely to the judgment-debtor D 1 ! 1 ?*] v 
tL7u r J, C „! ffl [> C -« r V. 65-10 C LB 281, In Lala PrM< ^„ 

_ Ai (413) it was hel*l that an auction purchaser is not a represc ^ 

of the judgment-debtor within the meaning of ectmn U5 of tho Evidence 
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Seeal o Gout Sundai \ Hem Chanda, 16 C So"), Hun go Mo nee v HajCoomaiee, 
(> W R, 19? Musst Imi it \ Lalla 18 W R 200 An auction purchaser 
is not barred b> tho acts or the omissions of tho former proprietors Koodcp 
v Got t of India, 11 B LR 71 (P C ) = 14 M I A 217 Wheio tho property 
is sold in execution of a decree, it cm not bo correctly ‘•aid that the owner 
gives an} rights to tho purch i-cr w ho acquires his rights bv operation of law 
Lain Muljt \ Kashi Bai, 10 B 401 (403) A purchaser at a Court sale represents 
tho judgment-debtor to the extent of such right, title and interest as ho had in 
the property purchased at the date of sale, and represents tho execution creditor 
in so far a» he had a right to bring such ri 0 ht, title and interest to sale in 
satisfaction of tho decree knshna v Bhupali, 18 M 13 In Islian Chandra 
v Bern Madhab 24 C 62 (r B) it was held that an auction purchaser of tho 
judgment-debtor’s interest, is a representative of tho judgment dcbtoi In deliver 
m 0 the judgment of tho Tull B n nch BancrjccJ observed ‘It is truo that an 
execution purchaser makes his purchase not from tho judgment debtor and 
often against his wish and lio is not bound by some of the acts of tho judgment 
debtor such as alienation 0 made bj the litter to defeat tho decree , but that does 
not show that his rights uro not derived from the judgment-debtor or that he is 
not a repre entitivo in interest of tho judgmentnlebtor in an) sense oi for any 
purpo e As for the ca®es relied upon in the judgment of Gour Sundei Lahm 
v Ilem Chandra Choudhury, 15 C 355, the two Privy Council decisions do not 
in my opinion afford an) bisis for the broad pi oposition deduced from them ” 
B> this cas° the cases reported in 16 C 353 and 8 W R 304 wero overruled 
In a later Madras ca®o it was held by Mooie J tliat an auction purchaser is i 
representative of the judgment debtor Kashi Hath v bthumansa, 25 SI 529, seo 
also Prosoimo Aumar \ Kahdas 19 C 683=19 I A. 166 Denar Baksh \ Faftc, 
26 C. 254. In Gul+an Lai v Madho Ham, 26 A 447, it was decided that an 
auction purchaser held in execution of a simple money decree against a judgment 
debtor is a representative of the judgment-debtor See also Dorab Ally vAbdool, 
51 A 116(125), Sundara v Vcnkalaiarada 17 M 228, J fegjiv Hamji 8B 
H C R 169 (174), Sobhag v Bhaichand 6 B 193 (202), Ganga Das v Yakub 
Ah, 27 C 670 , Ax gar Ah v Asaboddin 9 C W, N 135 Gopi v Sajam 10 C 
AV N 240 , Haradhan v Grish, 8 C L J 327 , Gur Pi osad v Hamlal, 
21 A. 20 Imtiaxi v Dhuman, 29 A. 275 , Ajodhya Hoy v Hardioar, 9 C L J 
485, Vegmdra v Maya Nandan, 43 M 107 = 38 M L J 32 = 54 Ind Cas 
209= (1919), M AV N 881 (F B ) , Mahomed Moxuffar v kishori 22 C 900 
(919) Tho real test to be applied in determining the question whether the 
auction purchaser is to be regarded as the representative of the judgment-debor 
or of the decree-holder depends upon the nature of tbe question raised and vho 
the contesting party is If the question is between the judgment debtor and 
the auction purchaser and the interests of the two aro conflicting, the auction- 
purchaser can in no s°ns« be considered to be a representative of the judgment 
debtor Narolam v Sukhrai AIR. 1928 Oudh 442 The plaintiffs and 
defendants, either party holding a separate decree against the same estate, 
had by lpnve purchased m execution Both parties claimed proprietary right 
and possession the defendants holding the latter The first of tho deciees 
m date was the plaintiffs’ for money against the r Q presentatives of the deceased 
owner of the propert), which before then had been mortgaged to the 
defendants by his widow The plaintiffs obtained only the equity of redemption, 
their purchase having been of the right, title and interest The mortgagees, 
having got a decree upon th°ir mortgage against the widow purchased at the 
sale m execution and defended tho possession which they obtained The 
Pray Council held that the defendants in whose favour the decree had been 
made upon a bona fide irortgigc without notice that the mortgagor had been 
only bolding benami for her hubband had the better title It was also further 
held that the owner, having in his life time authorised his wife to hold herself 
out as proprietor m her own right, could not have succeeded in a suit to dis- 
entitle the mortgagees without proving that they either had taken the mortgage 
with such notice or that they had been put upon enquiry, that the same principle 
applied to these plaintiffs who had purchased his right title and interest , and 
tUac they were bound equally with him Mahomed Moxuffer v Ktshori Mohun, 
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22 0 909 = 22 I A. 129 , see also Ham Coomai v Bacqueen, L R L A* kup 
40-11 BLR 46=18 W K 166 (P C) It is clear from this case itg» 
execution purchaser cm be estopped by the admission of the judgmeu 
m as much as there 13 pm ity of interest between him and the magnien 
vvho»a uiteiest he piuchases See Ishan Chancba v Beni Aladhab ** 
Ihereforo m auction purchaser at the execution of a simple money 0 , ^ 

considered a 5 ' the representative of the judgment-debtor and is bounu y 
idmi-sion of the former if made previous to the attachment Vide s J 
steals) Unt onoot na v Buffer Poddar, 21 W R 148, Knshna Lalv « 3 _ 
n V 00 . n.... n n po t! lmd down in S^ 110 


or a money decree is not bound by any adims-ion alter tne uaie r j, u 

hut a purchaser at a pi i\ ate sale cannot object to any admission maao v„ ir 
vendor before the (late of his puicliose But wheie au auction p n j 
purchases the propeity at the execution of a mortgage deuce he is uo ^ 

by any admission made by the judgment-debtor after the mortgage >n i» 

is lie is entitled to all the right, title and inteiest of the decree-holder, , 
much of the equity of redemption which was possessed it the eommen ^ r „j an t 
the suit by the judgment debtor In an auction of leplivin, where the ure 0 f 
ba^es I 113 title and right of pos»es ion of the property upon the tore-c ’ gor 

a chattel mortgage the admissions declarations and st dements of tue 
it a time subaequent to the execution of the mortgage ire not admis atl011s 
\attonalBanJ of Enid v locman, 17 OL1 613 But where the dectw* ^ 
are made before the date of the signature of the mortgage, the mortg'g , |da 
as the execution purchaser at such a mortgage sale is bound by tne » j 
of the mortgagor roolo v BeecJiei 78 N Y 155 , She) man v McW 
Kan 358, LalaParlhu\ Mtjlne 14 C 401 But v purchase by a ."Sin I 
at a ‘•ale 111 execution of 11 decree upon his mortgage of therign*. w ’ t hc 
interest of the mortgagor, who has been estopped from isscrtmg ft 1 « better 

property ns against certain parties does not place such mortgagee m . jg 
position us regards ustoppel Porc&h Nath \ Analh Nath 9 ^ 26 J-J |V 

on appeal from 4 C 713 eco also Kitliot t v Mahomed, 18 C 188, lot 
Hirgohnvl, 36 A. Ill , BaUa \ Liladhai, 35 A. 3o3 , Biohambar v rarj 
10 L. J 112 

Persons from whom interest is derived Statements by t* 

ns ion of property qualifying 01 affecting title theieto are recoivamo ^ 
p irty d uimng through them by title subsequent thereto Pnip ht "." n ^ 0 rV 
rveital in a mortgage deed ti ndnus-ublo m evidence as against the mo « 

Mill at n 0 anm tho^e who derive title from him Sec lions 18 and ** . 0 c f 

recital ndnu siblo against them oven as an admission Tho probivtivo j, 

»uch recital, however is n difTeront question Naual Kunicar v Bah. ^ 

Ind Cw 011-10 A L. J 390 An admission against her own . i? diouy* 
predcc* --or in title of tho defendant 13 relevant under 8-< 18 and -1, S ”, 1 T 

not conclu ivi is sufficient m itself to shift the burden of proof w it* 

7 N L. R. 2.1 — 10 Ind. Cl-* 700 Win re one per on sucCtt TJt » 
Nimn rights of prop* rty formerly enjoyed by mother, thim is often s v * 
llitl tu<» rights of the own, r in such property may l)o nllected hi f* 10 . I m( nabl* 
of the latu r Hus rule is applicable both in ri «pett of mov ible aud / orC *r 
prujx rty In ( ither u< uh*ro the -ucc-uor in titlo claims umH* l 0 a f rf r 
unnrr in ir or n mutt ho mat 1 >o charged, subject to tin limitations ft u 
mention -d with tin minus mns of lus pr»*u ■ctssor qualifying 
rights m rv>p*vt of Mich property Tho mod* of proving such ndnu* 1 ,jj>f 
•umo a* tlwi alrewly «le-cnbetl \fur tin 11 -ce-, ary foundation of pr»v» J , 
lorvh'-m tbotvidtnc is/nma /arte t tabliehed win n udmi>*fcion 11 I >r ”. •„ j 
* , i** l * J 1 , °ftU* « n »h*» pm v u mg it to avail linn , If of the U timony fc* 
»*! a kj]» iJ w R i uu jg,, ad nn 3lon6 wll Ji which tho • ucc * <# j£ 

tvii.wl « e jf cour-« of gr«at van* ty lor * sample it ix nl » fl } 5 aJrnl v , j*. 
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me ottered is entirely disinterested md within the process of the Court, S 
and therefore should himself be sworn Theie would be 'some weight in this 
objection, if thej were oftexed is the decimations of a disinterested, individual 
in those ca^eo where such declaiations aie admissible, to wit, in cases of 
pedigree and boundary , foi then the declaiations would be inadmissible, 
if the higher evidence, the oath of the partv, could be had In all othei 
cises, except those of pedigree and boundaij, the declarations of dism 
terested individuals are inadmissible, for thej aie nothing but hear a> In this 
case, thej aie ofleied as coming fioni a pray in estate, and tliereforo m law, 
fiom the partj himself, for the pnvv com ole tel j lepresents him, so that the 
question whether the pei -.on non di^mteicated to declare the truth and is amen 
able to the process, of the Comt does not affect the point undei consideration 
Ituad&l, wit ij nut an swa hunt The answei if, the pait > / hies his declaration 
bettci He mag, fiom some motne , i atg his statement and the paitij offenng hi s 
ci ideucc is alone to judge It is tnic , if he he now disinterested either paitif may 
if he choose , tall lum as a witness" It may be stated genemllj th it when i person 
takes an estate as successor to another, claiming under him, ho takes such estate 
utmoncie Tho iule has often been stated that in such cases the declarations 
of the giantoi agamst Ins title, while in possession of his piennse*' are nlwajs 
uhnissible, not only against linn, hut against those who claim undei him Haip v 
Haip, 13G Cal 421 It is not necessarj, when the declarant is tiymg to callhnn as 
a witness, that his statement maj ba shown by a thud peison Jackson \ Mgers 
11 Wend (N Y ) D33 But the declarations of the grantor aie not to be tieated 
as admissions, md are not competent if made before his interest m the property 
in question was acquired Stock uell v Jfyen, 11 Wend (N Y ) 533, iW/es v 
Morril 10S Mass 396 As legards other admissions bj persons fiom whom 
interest is derived held lelev ant Vide 13 C P L R 1 (6), 31 C 871, 10 W K 
72 (73) , 14 W R 28 (P C) = 5B L R 520 = 13 M I A 438,10 W R 89 
(90) W R (F B) 20 (1802), 5W R 268, 15 M 19,18W R 105, 18 M 73, 

23 W R 325, 18 WR 347.7 M H C R 13 

Admission of ancestor against heir etc The hen is alwaj s„baund_b> a 
lelevant declarition of the ancestor ^Pittman v Pittman 124*” Ala 306 , Baler 
v Haslcllf-il N H 479 This is a ci'e of privies m blood Gieenl Eo § 189 , Co 
Lit 271 (a) , CavJs v Jacson, 4 Peteis 1(83) The giounds upon which admissions 
bind those in privity with the party making them are that they aie identified m 
interest, and of course, the rule extends no fuitber than this identity Wheic 
tho partj by his admissions has qualified his own right, and another claims 
to succeed him as heir executor, or the like, he succeeds only to the right, as 
thus qualified, at the tune when his title commenced , and the admissions are 
receivable in evidence against the representative in the same manner as they 
would have been against the party represented Alexander v Caldwell 55 Ala 
517 Thus the declarations of the ancestor that he held tho land as the tenant 
of a third person are adnnssihle to show the seisen of that person, in an action 
brought by him against the heir for the land Doe v Pettett 5 B A Aid 223 , 

2 Poth on Obligations bi/ Eians p 254 Such declaiations have been admitted to 
prove the contents of a lost deed (Allen’s Lessee \ Hasl ell 47 N H 479=93 
Ain Dec 455) to establish a boundary [ 'acLson v McCall 10 Johns (N Y) 
377)] a gift (Pi dchai d v Pritchard 69 Wis 373) to show that the ancestor had 
made a parol contract to sell if such evidence would have been admissible 
agamst lum while living Chadwick v Fbuner 69 N Y 404 Stating the rule 
more broadlj it has beui held that whenever the admissions of an ancestor 
would be admissible agamst lum, if living they are admis ible against an heir 
claiming under him by descent. The principle upon which such evidence is 
received is that tho declarant was so situated that he probably knew the truth and 
hi* mten,-t3 were such that he would not make the admission to the prejudice 
of Ins title or poa-.es ion unless they were true The regard which one to 
situnted would have to his own interest i“ con>idered sufficient security ngain't 
falsehood Chadwick v Founcr 69 N Y 404 In the same manner the 
admissions of a dovj«or are competent agamst the devisee, tho e of an intes- 
tate against his administrator and those of a Ip tator against his executor 
Broaddus v James, 13 CaL App 164- Thus in an action by an administrator 
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tritoi against the widow of his intestate foi the conversion of property, 
declarations of the liitest ite th it his tenant w is to pay no rent are idinissible 
for the defendant 1 looney y Uooncif, 80 Conn 116, Q eo also Bishop of Math 
\ of Winches tci, 3 Bin* N C 183, Maddison v Xuttal, 13 Al & IC 4o, 
Can v J lostijn 5 Ex R 300, Doe \ Cole, 6 C A P 559 So also the admis- 
sions of i testatoi tint lus tenant was to piy no lent, are admissible against hi’ 

exeeutoi Cox v hand, 11 N L J 105=19 Am Dec 38G And the declara 
tions of an intestate are ulnussiblo against Ins ldimnistrator, or any other claim 
mgin his right Smith v Smith, 3 Bing N C 29, hat v hmch, 1 Taunt, 111 
A st dement bj the testitnx suggesting rny inference as to the execution of a 
will would be an admission lelcv ant ag unst lier lcprescut iti\ es and would there- 
fore be admissible as evidence hanay Shanf a, 3 Bom L R 465 


Life estate holder and remainder man In appljing the rule that i nian 
admissions aie onl> evidence against himself and Ins privie- 3 , caro must betaken 
to distinguish between the position of a ten int for life md that of a tenant in tad 
A tenant for lift cannot unless empowered bj some statute, prejudice, bj an 
idnus ion the interest of a lunainder man or revei«ioner, but a tenant m tau 
16 Jffc'uded as iepi eventing the inheritance, and therefoic, what ht v .ays or doe 
will often be binding on the person entitled in remainder Taylor § 7o8 
the remainder man is Bound bj ideate of equity of redemption Jay a tenant in tan 
m po& ession Rei/noidson v Pcil ms Amb 563, Pendleton v Booth, Gin to 
** ' vas b > then Lordships of the Pnviv Council in Somlal v KanhaupWi 
19Ind Ca-* 291 = 17 C W N G0 j = 3jA 227 = 401 A 74, that Hindu renr 

uoners derived their title through the loot full owner and weie not bound bf 
tbe acknowledgments made by life e-date holders See aho Lakshmt v I cnM* 
Bao 82 Ind Cas 1052 86 Ind Cas 853 But by Act I of 1927 s 3 the«e deci 
sions as regards icknowledgment have been made obsolete The declaration# 

ot the tenant for life do not bound the remainder man, as there is no prnar 

between them for a privj in estate is a successor to the same estate, not to a 
dmeient estate in the same property, and the statements of the tenant for 
S e3 (P J r ooi 0t ' ldnu6blble against the owner in fee Hill v Bode) id, 4 * 

. Landlord and tenant, Mortgagor and Mortgagee, etc A similar 
tion of privity exists between landlorl and tenant thus, parol declaration 
of a party showing a deed of real estate held by him to be void for fraud 
SJK* *l bIe 111 evidence m in action of ejectment against his tenant, where suc“ 
declarations were made while m possession of the pioperty JadsonV Jfcg* 
estahhthed ? . Wben t be relation of landlord and tenant is on 

rmn! l r j attacbe3 t° all who may succeed the tenant immediately ° 
an , d the succeeding tenant is as much affected by the acts and acknoff 

5 Cow fN v \ m pr a i lhough they vvere hls own Jack ¥ n V fi to 

dWrimt XLJ 2 *? i Bu i, th ® declarations of the tenant are not admissible 
attect the t tie of the landlord Burr Jones § 243 

is T? n3 ° f r rtgagor as ^mst mortgagee are on the same foot in= 

e Lita mn^Lfa Ilt0r i and , Brint t e aud o^dence onlj in so far as they affect tbj 
hpfnrA and are limited in point of time to tho-e declarations 111 

adm wll 1 g T 8 ° f the T rtglge Foote v Barker 78 N A 15» ** 
S»a rh.lSL, f f he sumvmg daughter of a member of a joint Hindu famdr, ^ 
he lsp d 61bter were entitled to her father s share was WJ* 

14 W R 484 ° f the ° X,Stence o£ the t,tle before the mh* Gour Lai v Mob* 

u n ,£?° r0r Assignor of personalty The same principle holds in Wjjjj 
to the ii&sitrn 3 ,aa de bv the assignor ora personal contract or chattel, 
must re C Q\’pp n *K nt ’ w ^de h« remained the so'e proprietor and where the °® S V 89 
it stood nt the tl roug ^ . tbo tdle of the assignor, and succeeds only to that tJ 3 
admission s!of the****?!* transfer m such case he is bound by the Pj*gJ 
tlm IS true only w w« g V or in disparagement of his own apparent title * j 
assignee and sneW .*» ,b * >rP is an identity of interest between the assignor, 
pro~ly uT.' min ‘I de ' mei 10 not only when, tb- W«« ■« % 

gent and representative oi the former, but also where 
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assignee has t ed a. title with actual notice of the true state of that of the 
assignor, » nul by the admissions m question, or whero he Ins purchased 
ademind U> stale, or otherwisi infected with circumstances of suspicion 
Ihirisun allance 1 Bin 0 13, Oreenl Et $ 190, Tan lot S 700 citing p oni 
Qrccnl j g 190 Ihus the defiant ion a of n former holder of a promissory 

note, nr tinted before it was overdue, showing tint it was given without con 
sidernt/ u, though in ule whilo he held tho note are not admissible against the 
indorse, for, us was subsequently ob er\od by Parle J * the right of a person, 
holding by a good title is not to be cut down by tho acknowledgment of a 
former holder that he hid no title ” llarouijh v U lute, 4B d C 32o ex- 
plained m Wooluag v Roue, 1 Ad A El 114 110, Shaw v Bi oom, 4 D A 
R 730, Beauchamp \ Parry, 1 B A Aid 89, Haclctl v Martin 8 Qicenl 77 
So so f ir as chosos in action ire concerned, this is one exception to the geneial 
rule already stated Then' fore declirations of n former owner of negotiable 

piper aro not admissible ngunst ono who purchased for value before due Roe 
\ Je romc, 18 Conn 138 But with this exception the simo generil principle 
stated m this section governs in respect to choa-s m action mid the declarations 
of the issignor m nlo while lie is owner aro udmissiblc ng un&t the issignee and 
thos^ chum in, under hi n This h is often been illustrated in the cine of negoti 
able paper transferred after it became due, where the did irations of former 
owners have been reoLived to show payment or rights of *et-oft Iioe v Jeiomc 
18 Conn 138 But, in an action by the indorsee of a bill or note dishonoured 
before it was negotiated, tho deductions of the mdorsir made while the interest 
was m him aro admissible in cv ilencc for the defend mt Baulcy on Bill, 
302, 503, PococL v Billings, Ry A Si 127 

Admissions of Insolvents Tho admissions of m insolvent if made after 
tho act of insolvency mn> be adinissihlo against himself hut the} cannot furnish 
evidenco against another insolvent or as agunst tho oftictul ns-ignees I achmc 
ram\ Itadha, 34 C L J 107=49 C 93 = GO Ind Cos lo also evidence 
taken m the public examination of an insolvent cmnot be used as against a third 
party to prove or disprove a title Jnanoulra v The Official issignee, 30 C 33 r 
N 316, Re Brunnct, 19 Q B D 372, InteCoopei 10 Cli D 380 Mad hoi am 
v Official Assignee, 27 C W N 611 
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Ulnussible 

In order to he a relevant admission, 
it is necessary to show tli it the pert-on 
who made tho statement hul nil in 
terest at the tune when ho made the 
statement Jogcsuai v Al hoy, 19 C 
L J 1=22 Ind Cas 714 

Where there are several defendants 
jointly interested in a paiticular matter, 
an admission by so mo of them is rele 
vant against all the defend ints Bhda 
v Puian A I I? 1923, Lah 123 

Statements inado by persons from 
whom the parties to a suit have derived 
then interest aie admissible as adnns 
MOns only when tho admissions are of 
a dite prior to tho date of their deriving 
interest Statements made by persons 
in possession of property and quali 
fving or affecting their title theieto 
ire receivable ngainst the party claim 
mg through them by title subsequent 
to the admission Galstaun v iln^a 
Abtd Hussain 73 Ind Cas 428=10 
O L J 263 


Inadmissible 

An admission made by a cieditor 
after transferring his debt to a third 
person to the effi ct that the debt had 
been paid to him in part or whole 
befoio lie had sold the claim is not 
binding upon tho vendee undci section 
18 of tho Evidence Act. Chaudia 
Singh v Wasaua Singh 2a Ind Cis 
144 = 108 P 33 R 1914=202 P L 
R 1914 

Tho statement as to the ownership 
of n piece of land given as boundary 
in a sale deed m a suit between the 
purchaser and a third person in which 
the ownership of that land so given 
as a boundary was m question is not 
an admission but it is a lelevant piece 
of evidence as a '•tatement against 
interest under s 32 (3) of tho Evidence 
Act Kant/ah v Bent, 34 Ind Cas 
534 

Section 18 of the Evidence Act 
does not make by it-elf relevant the 
admissions made by an agent of the 
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Admissible 


A purchaser 19 not bound b) tin 
admission mado by his \ender subse- 
quent to the puichase bj him Ho is 
not representative in interest of Ins 
vendor, though he cl urns lus title b> 
virtue of tho purchase through him 
Maung Aung v Mating Shu c, 73 Ind 
Cas 1039 = A. I 11 1923 Rang 31 
Statements made b) accused to n 
Police ofhter are admissible as ad mis 
sioiia against the accused under *>s 17 
and Id of the Evidence Vet but not 
in his favour 1 ximnddu v Emperor, 
44 C L J 253= A I R 1927 Cal 17 
A statement made on oath bj the 
accused before the Coioner at the 
tune of the inquest is admissible in 
evidence at the trial as a statement 
made by a part) to a proceeding under 
t>s 18 and 21 of the Evidence Act 
Empetot v hamnath 28 Bom L R 
811 = 00 B 111-93 lnd Cas 690 

A statement in a case diawn up 
b) an attorney for the opinion of a 
pleader is admissible in evidence as 
it must be legarded as a statement 
of the persons on whose behalf ho 
was acting and what is said or done 
b) him m the course of his business 
and within the s C ope of his authority 
is said or done by the persons on whose 
behalf he was acting Chandieshuar 
v Bishemar, A I It 1927 Pat Gl = 
5 Pat 777 

A paity is bound b) admission 
made by his counsel on questions of 
facts, whether the Emissions be made 
m the course of the trial in tho first 
Court or in the couroe of the hearing of 
the appeal before the appellate Court 
hltchi v j\ alia malt AIR 1928 Mad 
900, Ohttlumy Abdul AIR 1928 
Mad 779, 1 Xdnd Kish me \ Gancsh 
AIR 1929 All 44C 

The admission of a paity in a 
Divoice proceeding unsuppoited by 
other pioof should be leeeived with ut- 
mo t circumspection and caution Jh \ 
L v W L A I R 1928 ^ind 33 = 103 
Ind Cas 416 

A statement made b) an igent to 
the effect that his principal was a 
histard was admissible in evidence 
is an adnu sion under section 18 of the 
Evidence Vet liaj Fateh Singh v 
r ^16 = 109 Ind 

Uu 310= A I R 1928 Oudh 233 

w.iiTu,, m,s ® ,on lf gratuitous, can lie 
withdrawn at an> time and therefora 


Inadmissible 


plain tiff's father when the plaintiffs 
father h ul already lost all ngbts in 
tho proper!) , in a suit in connection 
where tilth tho admission is made 
Qulab v Iadah, G8 Ind Cas 5GG 

A p irt) is not bound b) the <s tab- 
ment or minus ion m ide by his Multi# 
Ain, unless it is shown to havo befn 
made within tho scope of the authority 
conferred b) the Mukteurnnma 
ram \ Qatja Prosad, V I R 19 3 r 

An admission m a previous suit 
in f iv our of plaintiff pre-emptor dj 
another pic-omptor not party to prc'en 
suit is not admissible in a suit bftwee 


plain iff and the present > 


end# 


Ahmad v Jauahar, 81 Ind Cas 9 >1“ 
A I R 1923 Lah 10 „ ... 

A part) cannot bo bound h) adn 
sion of Ins pleader as to law in as m 
ns the parties mud be pre , um v. - 
know what is correct law t 
Miuhdhar A I R 1920 : Oudh JU 
13 O L J 133=92 Ind Cl. 
Fateh Ih \ lltmad Din A 1- R- , a 
Llh 281-100 Ind Cl» 833, Bfi 
\ IS/tamiaii 31 Bom L R 
R 1928 Bom 89 Mttlm CUdJ 
1 Mini, A I R 1927 
M L \V 103-30 SI L f 240 
\ A allamali AIR 1928 Shd 


Aauamau i iv e 

Recitals legarding the boun 


m a document not oiler parle* 


•uiii 


statements made b) ^ third 


cannot he admitted Satat nj 

v Sarala, V I R 1928 Cal 63-^ 
Ind Cas G 0 „f fs 

An admis ion 01 even a 
sion of judgment b) one of «evo ® t 
dants in a suit is no evidence (> 
the other defendant* ^ ar V' j, , 69 
M King, A I R 1923 Ifh 
Dmanath v Sayaa Habib 4 i 
Lah 129 t n ,] oa or 

Neitbei the declai ition o . , n 
nor the declai ation of n donee > , 

their own favour can be ndin , 

evidence as against the per on 
mg the gift AFohammcul v 
AIR 1928 Oudh 414 ^ 

Where a creditor comes m . Jflff 
with a chum which is capable 
regarded as a -tale or tu« 
clum it is to Ins mteie t t jjun 
allegations which would save TJD (» 

from the bar of limitation ^ 

tins m view, tho mere fact th it t n i 
ment of receipt of interest 13 ° 
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Irfwn sihle 

uch i confu -ion, though ngnm-t the 
nttrcstof the part} making it, is of 
title \ ilue JJadhti Ram v F Ham 
hand, \ I R 1923 Lsih 726 
A Bntwnra piper M 0 uctl h> tho 
?nrtition Deputj Collectoi uul contain 
ng entries rcquuxd b} tho piou iom> 
if Cli 7, is a record made in tho couim> 

)f official dutv within the pun lew of 
* 35 Evidence Act, It would il-o 
lie evident a again -t the proprietors 
under Ss 18 mil 13, Evidence Act 
because thej were made in their pre 
'dice liam .s aiups Ram natam A 
1 R 1929 Pat 32-7 Pat. S') 

Tlu Bitwara Ivlnshi i piper pa 
imed h} an Amiu and not signed b> am 
gi7cttcd ofliccr, cannot be luld to be a 
public document under s 35 though on 
proper proof, it in «} be e\ ulcnce cither 
under s 18 or section 13 Run Samp 
v Ram A aratn, A I Iv 1929 Pat 
32=7 Pit, S5 

A recital m a mortgage bond ns to 
the receipt of die consideration b} the 
mortgagor i-> admissible as agunst a 
subsequent purchaser and if such pur 
cbn«er challenge'’ the pa-sing of con- 
sideration, tho initial ouu> u upon liuu 
Jnmuita \ Fa dat, A I R 1929 Pit 
251=10 P L T 1S3 

A pleader has authont} to admit 
certain facts »o as to dispense with the 
necessity of fm tiler pi oof in a cuminnl 
c*n e at the appellate st ige ISamilal 
\ Empaor, A, I R 1928 Bom 211^30 
Bom L R CIO 

Where n certain fact was- sought to 
be pioved by tho plaintiff b} lefeirmg 
to an admission contained in a docu 
ment and the defendant lenmiued cj 
pat le, the admission should be given 
effect to uuless there is any thing m 
tho plaintiff’s own evidence contradict 
mg it Gtilab I ten v Ganna Samp, 

29 PER G 33 

Statements made b> accused to a 
Polico Officer me admissible as adims 
sions igamsttho accused under section, >, 
18 of the Evidence Act* but not in his 
favoni V* i muddy v Empetoi 41 C 

h T 253= \ I R 1927 CM 17 


InadmtS'iblc 

tho picumirj interest of tho person 
making the ad mis ion cannot bo re 
girdul is of gieat weight Before the 
Court can hold hat there were those 
p i> ments of intere t it must be sati- 
tied that thoso p iv ments were nclimliv 
nuule Unmallu \ \mayann V I R 
192hMnd 000 


19 btnixnnufts ill uk l>> pei->ons whose position oi liahiht\ 

’ it ft mxx-s-uv* to pi me is ■igaiu'St nilj'putt 
sons who-e position to the suit^ 4e r ndim c sions it sydi statement^ 
must be proved as ^rpuld bc/ielevunt as ng i^yist Midi pei-sOpa,Tn 
agnuis part} to suit relation to such position oi habiht\ m*n ->uit 
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l<frnmi6?r Inadmissible 5 

nnirohtd taken «teps to cancel it or bj the mother in which she vva*. ties 
nullify its effect, the coniluct of the cribtd at the heading as the wife of her 
executant from the moment that he husband but in the body of which she 
became admittedly aware of the cxis ‘•tiled she had been living with the 
tenet, purport and effect of the deeel is alleged father for 10 oi 12 ye ir«, even 
not merely a relevant fact, but a very if admissible is of no weight for the 
important fact m the case, ami the reason that her statement does not 

evidence offered bj the defendant as to amount to an admission that she was 

statements tnido by tho executant in living in adultery Manbulan \ lltmad 
the interval of the execution of tin deed Ilnsain 2G A 108 P 0 =8 C \V N 

md his deuh expressing the view 241 = G Bom L R 233 = 311 A 38 

tiken by him of the deed after lie 
had known of its existence or tho 
action which ho had conceived himself 
to luivo taken regarding it, cannot lie 
excluded as irrelevant but is ndrms 
*ublc under the head oi admissions 
under «ectioiia 18, 10 and 21 or section 
11 of the Evidence Act Mir Sycd v 
Taiyaba, 26 Ind Cas 517 — 1 O L J 
391 

To allege in a plaint that the plain- 
t iff landlord though entitled to tho 
entire timber, claims only half share 
I because tho predecessors of the plaintifT 
1 had been getting only half for a long 
i time is an admission in tho defendant 
I tenant s favour and does not amount 

• to ‘setting up a custom Janaki Knar 
t v Usman, 62 Ind Ca 417, see also 
j Uamcshicar v Dasudeba, GO Ind Cas 

521-6 P L J 127 

< An admission made by a person 
i having a reversionary interest in the 
, property at the time is evidence against 

* another person claiming the reversionary 
interest under a title derived from tho 

i former Taramani v Charu Chandra , 
r 61 Ind Cas 334 

v 20 Statements made by persons to whom a party to the 

< Admissions by per •■uit Ins expiessly leferred for information in 
■ sons expressly referred reference to a m ittei in dispute me adnus- 
( t0 by partj to suit Sions 

Illustration 

l 

Y The question i*> whether a horse sold by A to B is sound A says to B — 

J “Go and ask C C knows all about it ’ C s statement is an admission 

Principle v If ji party, instead of expressing _hiS belief m his own words, 
r names^ another person as one whose expected utterances he"npproves -beforehand, 
this^amounts to an anticipatory adoption of that person’s statement, and it 
Be com es _when _made, the party s own _ I Vigmors § 1070 “If” said Ellen 
borough L C J in Williams v Inncs x 1 Camp 364 * a man refers another 
^ upon any particular business to a third person he is bound by what this third 
r j person says or does concerning it, ns much as if that had been said or done 
^ by himself” It is somewhat like the easo where a man refers to a document 
i*j as containing the true account of a particular matter, thereby making Jit evidence 
ff m regard to the particulars for which he has so vouched its correctness 
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Li id ndl \ Hitbe, 7 A A F 408 Rtdumh a JMoiyun, oJL J Q B Ilk 
II ilh Li p 102 

Admission by peisons expressly referred to by party to suit It 
infrequently happens th it an mfoimil reference I s * mam over a dip 
mnttei to a third person, not in the nntuie of n submission to nrbitrition, * 
lathei vs an aid to the settlement of the diffeienct s existing between the pa | 
and to enable the paities themselves to effect a settlement on the mtorm 
In such case tin paity is bound by the declarations of the per ons re 
to m the Mime mannei and to the -aine extent as if thej were made ny 
self Bun Jonc<. § 2G3 Solomon a Ilnne, 2 J sp G9 » a DW 

2 btaik 42, kemplund v Macaulay, Peake’- Ca« Go In c uch a f 8 j # 
admission-' of a third pei-on nib receiA able in eAidenci atrain-t the pu j ^ 
has expie slv refuied anotlai to him fm infoimation m regan 
uncertain oi disputed inattei This specie'' of ndnn* ion« is we . s 
m/ied, though not frequently available In Lloyd a l ** P . ^ 

defendant proposed to pa> if the plaintiff's poitei Avould make an Ittl(ja . Dre . 
deliveiy of the good- Ihc afhdavit Ava- made Ihe defence lantAv 13 un j 0 f 
eluded from going into any evidence Avhatever on the cause on the „ ^ 

mala fide a and of unf urness in pioving in opponent - evidence i <'«u 
Palma, 5 Jb«p 14o on a demand being made tiom the defendant nesa . 4 e 
mu-t apph to A and he will pn you A’s admi—ion was rec , e . i r u _, ( ; om it 
Court observing Wheie a peison is referied to, to settle and adjust tn . ^ 

or business, what he siys, if it is connected Avith the business wnicn i j „jf 
to him is evidence In Daniel \ Pitt 1 Camp 364 note, defendant n 
C Avill -ay that he did delia ei the good-, I aviII p ij for them tn in 
stances Cs idmis-ion Ava» held admissible Bnmhuly in Broci a f e ' n ’ ^^8 
(note) defendant desued the plaintiff to enquire of Join's about it Jon ^ ' 
pei von who had pud money Jones' .titement Ava» held ndmi <: 'ibU' i tl f]nil 
\ ball 3 Stark 160 which Avas in lotion oi troicr ioi a lioiac, the p«“ ^uM 
said if the defendant ivould take his oath that the hoisewasnis , j # 
1 eep him The f ict of the defendant e afhdaAit being made was rcce _ 

Hoods Bene, l C A P 032 the defend mt wrote, I iefer you to h 1 ’ 11 » about 

Hereby ‘him he meant one H Ht Id th it any thing which it , J ^ 
the account was admissible In Sybiay s White, 1M A ' v - |b# ( 

u case of injury to a hor e the defendant slid if a miners jmy woi . l >nliel 
the shaft Avheie the hoi-e w i- killed Ava- his he would pay Ihe mine ^ 
aa as received to chaise the defendant because the jury are in the na 
Accredited i^ent ’ In H \ Mallory, Id Cox Ci 40 w hich was fl _ ci Jj* police t J 
mglj receiving “tolen goods by the accu-ed, the accu-ed referred 1 (fid 
hi- wife for a list of the prices and dates of purchase of the good , . *), tin 

he did not know them and the next day the wife handed the P ollce j date* 
hi* presence The list was received, as an adnn-°ion of the prices aff8 pl 

This ndmi -ion by n ference brings us indeed close to the principle , Jjjl, 

by arbitrator- for though the validity of the award re-ts on a contra 
vet the proce-s is one of reference to a thud person s pronouncement. 

§ 1(T0 Such stitcmcnts which iverc in the nature of awards require 
cAen wilt n in writing Tay §701, , lt 

What questions may be referred In the application of thi a t 1 ! 

miUtrs not whether the question refeirtd be one of law or of fact .^j^e d 
per ons to whom refuenee is made have or have not any 
the subject or whether the statements of the lefeience be adduced ba* 
in an action on contract or in action foi tort Therefore Avhere two I g{aM 
(greed to abide l>\ the opinion of counsel upon the construction thtf**, 

the party against who n mtere t the opinion operated was held DO , ^ 
*n a subsequent action Frt** v Hollis, 1 M ASA 105 , Don . j 
Q B 2oC On the same principle a disputed fact can be referred to a 
''jbraj v IJ j m & \\ 433 f TutJ i or $ 761 

Reference must be express This rul ‘ * * - —wood a* 

* - ,0 n fo . °* an admission to statements 


„ it i ‘ «« 1 1 us- ion io sia 

who calls him Oa.dnrrs Moult, 


This rule mu=t not be understood j 
atements made by a witnt 3 as ag a J” « n Vl | 
f, 10 A A E 468 , i? v Latchford, 6 « ^ 



LfFECT 01 ADMISblOJvS BY HIP REFEREE 


377 Bnckndl v Halsc, 7 A & L 436 lhcre must lx. an expie^ u faence for S 20 
lnfoiinition m ouler to make the «titcment an ulmi-sion Thus if A ‘ms 
“I w illpay^y mv if J3 »ays I owejt to^jou ” B s statement about ~tiic— matteT” mil 
ht " ,; UL~i3iniHqio ii a* agunsl A Cun Hi p’“lT4 If i vendor rofeia i purchaser 
•'to’Tthiul pcr-oiTTiP information in legud to the property to be -old the declaiu 
tion-* of such thud peiaon on the subject ire ulmi a stblc [Gott v Dinsmorc 111 
Ala 6 *-! 43 (Am)] but such v lefertnee do^s not m ike the person referred to an a 0 ent 
foi the puipo-e of ^cneril ltlmission Bun Junes k 2b J The declaration-' 
ire not evidence unless strictly Within the subject matte i in lclition to which tin 
lefei dice is made Dutal\ Coien haicn 4 Wend (N Y) 5G4, Muiphy v 
Rilhuger 8 \\ ill (E S) 480 { l/#t) llius wheic i defendant stated tint a book 
kcepei would fui msh whate\ei mfounation was coutuned m the books the 
dodintions of the book kecpei to the effect that m his opinion certain entiles 
m the book wi re fal i to tin knowledge of the defendant, vvue held adnn "ibli 
fmnbeit \ Ptople 7G N Y 220=32 Am Rep 293 W here a jkisoh refeis 
„eiieutll> to peisons m the commumtv is to the qut tion of his gener il chai lettl 
without n untug them this does not make then decluntions evidence ugiunst him 
hoicnhiuii a Angcll, 6 Mich 508, Burr Jones § 20 > By expie^s reference a 
p irty makes the lcfcrec his iccreditpd agent foi the purpose of gi\ ing such 
inswti Piall v Hudson, 97 Ark 2i>3 If a party on motion bo fori t Judge, 
u^es the idulaait of nnothei pci on to piove a certain fiet deposed to theiem, 
such uffil iMt is on my subsequent tual evidence as ngain&t him of his fact mil 
that too ihough thepeison who made the affidavit is pie-ent m Court Bi id dl v 
Iluhe, " Ail L 4o4 Builen \ Ruthn 2 Ex R 673(679) Pitlchard\ Bitqdiau , 

11 Coin B 439, Johnsons, Tlaii/GEsp 47 If kite \ Don. liny 8 It L R 128 
lay S 1G4 

Death of referee Ihe death of the ptison releiml to docs not atfect the 
admis ibilitv of the testimona in that if alive he n not a neecs.arv witnc s 
Onci the refeunee is established the result of it is competent luispcetive of 
the refuee JlrPlttcc \ Tioubndyc, 08 Hun 28=22 N \ Supp, 674 ( 4wi) , 

Bun Jones § 2G3 

Effect of admissions by the referee In such ea es, the party is bound by 
the dedirations of tin peisotis leferred to in the same manner, and to the 
' une extent, ns tt the} weie made by himself btoman \ Heine 2 Esp G93 
If illiums v Bi tdt/es 2 Stark 42 Kemp land v Mwauhy, Pe ike’s ca°e 
Mhtlheilhe mswor of the person’ says-D/ Gieenlcaf ‘ thus lefened to is 
conclusive against the p irty, does not seem to have been settled Where the 
plaintiff hail ofieied to ivst his claim upon the defend Hit's affidavit which w is 
iccorihngly taken Lord Kenyon held that he was conclu-ively bound even 
though the affidavit had been false , and he added that to make such a propo^i 
tion and afterwards to reepde from it who mala fides but that besides that, it 
might be turned to very improper purposes, such as to entrap the yvitni S', to find 
out how fni the party’s ci-e w ould go in support of his ca=e Greenlcaf% 184, 
cited by Tin/loi in great pait, vide Taylor § 763, S 'Incus \ Thacker, Peake - 
Ca e, 187 Lloyd II dlan 1 Esp 178, Delcslmc v Giecnland 1 Bay 13& 

Bicllon\ Piclhmait T Rij 153 In Garnett v Lull 3 bUrk ICO Lord Benin 
dc» held that such admi-^ions are not conclusive “ And certainly the opinion 
of Loid Tcnlcidcn indicated by what fell from him m this ca<*e more perfectly 
harmonizes with other parts of the law especially us it is offered to any furthei 
extension of the doctrine of estoppels, which sometimes precludes the ni- 
ve tigfttion of tiutli Tho purpo es of justice and policy arc sufficiently answered 
by throwing the burden of proof on the opposing party as m thecae of an 
award and holding lum bound unless he impeaches the testTeferred to by clear 
proof of fraud or mistake Green leaf Ei § 184 , cited m Taylor § 765, If hitehead 
v TattcrsaU, 1 A A E 191 The stntem nts of referee under the Indian Evidence 
\ct are not conclusive (tide section 31) hut if the person making the refer no 
can be show n to have caused another person to bclievo something to act upon 
that belief, he may as against that per on be e«topped under section 115 from 
denying it Cun Ei « 134 M here parties to a proceeding agree to abide by 
uie statement of a third per°on it is a statement within tho mem in g of section 29 
It is true that oidmanh mere admissions are not conclusive as is provided in 
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20 section 31 , but idinw-ions of this hind mu^t bo taken to bo ad missions mate hi 
* a suit by the nominee of a, part} theieto Such admissions, therefore, are as 
conclu-ave mid effectual n-s admission's made by tho parties in their at rnien 
oral pleidtng- The effect is to prevent each party from reeling 
ment made bv such a nominee Gordhan v Husain, A I K viv 
659 = 103 Ind Cis Zl , Ihnianirhal Singh \ Jaluar Singh, A 1 ■ K . lJ-i * 
r >70 *=46 A 710= 10 Ind Cis 1G Muhammad v Initial A W N (lbJS) -W> 
Keshoram a Punt, 71 Ind Cis 761 , China v VcnJala 12 31 62 > 

Admission by interpreters To render tho declarations of a per on tehrrM 

to equivalent to a party's own admission, it is not necetjsiry that mere 

should have lieen nude by cxpie'-s words, but it will suffice if the party »>y 
conduct has tacitly evidenced an intention to rely on the statements is c 
Iherefoie, whert. a partv, on bung: questioned by nit an s of an interpret 1 » 8 , 
his answers through the *<anie medium, it has been held that the lan “ ° 
the interpreter should lie considered as th it of tlie party , and that con c eq 
it might ho proved by nnv person who heard it, without calling the inte Pjj 
him«clf fai/lot tj 763, Fabuyas v Mostyn 20 How Bt Tr 122 123 1 . 

preter is the accredited agent of the one employ ing him , md the employ ^ 
ire admissible as original evidence nnd are in no s L n°e hearsay , nor la » • 
siry to call the interpreter to prove such statements or that his niterp 

was correct Camcrhn v Palmci 10 Allen (Mass) 539 A wifes ms 

while acting as interpreter for her hush ind may be proved ScJudler v > 8 

1 AVest L J (Ohio) 319 An interpreter who is selected by v i 

oc fl,„ nf ™.nninmeatl011 Wall . 


mey say in me presence or eacn oilier are regarueu as me **Yvi te«tunonJ 
persons themselves and like any other admission may be shown by 'heie 4 

of any person who heard them without calling the interpreter as a v 

Kelly \ Kiuq Yung Bui Assn 2 Cal App 460 (Am) Tn Common. 

Too:, 157 Mass 393 (Am) Knoulton J said that when two person* 5 
different languages and who cannot understand each other, converse 
an interpreter, they adopt a mode of communication in which they ^ 
that the in tei preter is trustworthy and make his language presumptive > ^ 

own Each acts upon the theory that the interpret ition is correct & . ter 
pliedly agrees that his language may be received through the interpreter ^ 
pretition under such cucumstances i& pi ana facie to be deemed corrcc -^ 
who acts as mterpretei during a tn il is not the agent of the parties, bul in 9 

of the Court Schearer \ Haiber, 36 Ind 536 (Am) His statements giv ,, 

former trial cannot be admitted as evidence unle&s his absence is satisi 
explained Peoples Ah lute 56 Cal 119 (Am) 

ILLUSTRATIVE CASES 


Admissible 

The plaintiff and the defendant in 
a suit signed a written statement which 
stated * it has been settled between the 
parties that G ‘■hall hear over whole 
affair and that we shall accept any 
statement that he may make beforo the 
Court ’ G made a statement on oath 
ngainst thp plaintiff Held that the 
fctatement of G must be taken to be an 
ndmis ion made in the suit by a 
nominee of a party thereto which was 
effectual ns an nu mission by the party 
hun«elf Jhmachala v Jaluar 80 Ind 
Cas 16 -A I R 1921 AH 570 s Pe 
Husam AIR 1927 
AU 6^ -TO Ind Cue SI Sita ram 
£ »?|L_ Vukammad v 
ImltaSy A W Is (1 80S) 200 


Inadmissible 


A party to a litigation is not 
by the st itement of the muktear S 
opposite side who was ctot«-p ^ 
by the parties ilt Srimati A • 

\ Ram Jas 4UPLR 9( Rev) 
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21 Admissions ire relev ant and raaj be proved as against S 21 , 

Proof of admissions ,lle P erson " ho m ' lke ‘> tllem > 01 kls iep>esen- 
against persons tativfc m mteiest, but the} cannot be pioved 
making them and hj 01 0 n behalf of the peison who makes 
or on their behalf them 01 by his lepie^entitive in interest, 

except in the following cases — 

( 1 ) An admission may be pioved bj 01 on behalf of the 
peison making it, it hen it is of such a nature that, if the peison 
making it were dead, it would be lelevant as between thud persons 
under section 32 

(*) An admission may be pioved b> 01 on behalf of the 
person making it, when it consists of a statement of the existence 
of any state of mind or bodj, leltvantoi in issue, made at 01 
about the tune when such state of mind 01 body existed, and is 
accompanied bj conduct rendering its falsehood impiobable 

{6) An admission may be pioved by m on behalf of the 
peison making it, if it is relevant otherwise than as an admission 

Mutilation* 

{a) The question between A and B 13 , whether a certain deed 13 or 13 not 
forged A affirms that it is genuine B that it is forged 

A may prove a statement bj B that the deed is genuine, and B mnj provo 
n statement b> A that the deed is forged , but A cannot pro\e a statement b> 
himself that the deed is genuine nor can B prove n statement bv himself that 
the deed is forged 

(b) A, the captain of a ship is tried for casting her awnv 

Evidence is given to show that the ship was taken out of her proper couree 
A produces a book kept bj him 111 the ordinary course of his business 
showing observations alleged to have been taken by him from d i> to daj and 
indicating that the ship ms not taken out of her proper course A may prove 
these statements beew-je they would lie admissible between third parties, if he 
were dead under section 32, cluuse (2) 

(c) A ^accused of a crime committed by him at Gdcutta 

Ho produces a letttr written bj himself and dated at Lahore on tlint dav 
and bearing the Lahore post mark of that d ij 

The statement m the date of the letter is admissible, because if A were 
dead, it would bo admissible under section 32 clause (2) 

(d) A is accused of receiv ing stolen goods knowing them to bo stolen 
He offeifi to prove that he refused to sell them below their value 

A m improve the^e statements though they are adims-ions because thov 
are explanatory of conduct influenced by facts in issue 

(c) A is accused of friudulentlj having in Ins pos esaion counterfeit coin 
which he knew to be counterfeit 

He offers to prove tint he asked a skilful person to ex inunc the com as he 
doubted whether it was counterfeit or not, and that that person did ex mime it 
and told him it was genuine 

A maj prove these facts for the reasons stated in the last preceding illu“ha 
Uon 

Principle The rule of law with respect to self regarding evidence is that 
vihen in the self sprvmg foim it is not in geneial receivable but that in the 
self harming form it is with ftw exceptions receivable and is nsmllj considered 
proof of a verj satisfactorj kind IbH Ei § 519 ‘ It would be manifestly 

unsafe to allow a person to make admissions or statements in lus own favour 
which should affect his adver arj whereas we have a sufficient safe guard for 
admitting statements agnin-t interest from the a surance that according to 
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ordumry experience proplo do not speak nn truths against them*eht.» Illu tra 
tion (rt) gives n double example showing lion tlio ««me alatonFnts may be U' d 
against but not for theintire t of tlio part) muring them ” Aort fr Eiwr 
this section admission i» receivable in fin our of the partv making it in the thtee 
ca^es mentioned m this net ion Tli^scnn considered ns eve* ptiol's to jjMitM 
title that self rt gnrdnig evidence h not receivable in general alien in favour oF 
the partv making it Tin principle under whtch the admissions under the three 
heads are receivable is di-ous-cd under encli topic (tide tit fra) 

Admission against the person making it TJm prnnnr) rnlejn ection’i 
is that an admi sion is a Ifmnt nnd mnj lie proved as o' mil the perVMivjj® 
makes it or hts representative in inhre st Guhth v JWhi, fiS^Ind Ca 
Every adims mn which n part\ make is oudencr ng unst him Lor/niiM* 
IViagt alh, 90 Iiul Ca- 497 Mating \bjn \ Va Tho, U B It (1897 1901) A ol U 
177 An admission l>v the ncui e<l niny lx proved in a cnnimil ci e t ju t* 
much ns an admission hi the defend ml m n cml suit under section 21 of t'£ 
Evidence Act But nn admission under that ection is one in tide by uu P jl 
against whom it is t< nd< red licfore the proceedings in which it i» sought to w 
given m evid.nee It does not lifer to pleading? m the ci*e or to nn tvjnti wj 
contain. d in sueh pleading- Jemma \ In- U Ind Cns 9G1~10 « B *, 
>00 — (1911) 2 M W N 57G V stitement whereby a man clnrges linn p I‘ m 
the receipt of sums of mono is m im.st ens^s an adim« ion n-.nm'-t bis wtew 
Iran In \ \anjappa, 20 Ind Cn« 792-11 M L T 117-25 ML J 3 » 
Though an admission of guilt made by a defendant to a police offiLrtisw 
leceivable m evidence as a con ft «ion as agunst him if be i« on hi tnu as 
accuse d person y.t it is acceptable m a civil Miit ns an admission under ectJ 
lib r» Bin! Evidence Vet Ihshcndas v UnmLnbUaya 32 Ind Ca f 
W6 P K 191 j V mere admission cannot create a title which was non cm* 
though it would have been binding upon the per on mn! mg it if the tide ufmtf 
ted had really existed IIanmohan\ Aa tla sh Chandra 57 Ind Ca 9&3 
member of a Hindu joint finnlv, whose hou-e v\ is at Lucknow practi e ( * 
pleader at Haulm and unde considerable savings from hts professional earn' 1 *. 
He eventually became managing mmnbei but w is dl along entrii ted 
managem. nt of the joint family prop. rt\ m Ifouloi District Throughcnt *wr 
tnc accounts of tlip joint pioperty and of ht> own earning'- in one account 
He purchased sumliv properties out ot the fund «o entered in the name %./ 
son m law B and st ited that he made inch purchases to provide for B 
that a regards the purcha-es m the name of B A's statement that IbtJ , 
made to pi ovule for B wa- a statement against his own interest and as i suen 
inr-of.n ^2”* J >«»wAfl»awv Imlanlal 40 Ind Cis 993=21 C 
106) -20 0 C 211-19 Lorn L R 737-19 A L T 684. 4- written , W** m 3 
hv n tenant to pay the ^nantanUam or fhandumiant is> admissible a& ' 
mission of the evid. nee of custom Unless the ten ml explains away the v \ n V r 
and its effect can not be discounted or ncutr ili-ed on the ground that t 
imsaion ,s recent Aitmarappa v Manrnula, 41 Ind Cas 609=23 Jf ]> J ’* bv 
»4 iL L T 101-41 M 374=1918 M \V N 350 (F B ) An oral co»f ‘f/k { 
sn accused peison not being open to exc. ption under section 24 2 ) or -b ® , 

Lvidenc. Act is as an atWsion bv an iccused person n rclev mt fact, and »» 
be proved at his trial under section 21 ni d then fore such a conf. ion L 
Ingistrati is relevant and may be proved hv the evidence of the Mud 
*2 r p ' Emperm 45 Ind Cas 843- 11 P R 191S Cr =19 Cr L T 1(|f , 
aiso Per He. i /it ard J in 7 mpn ot \ JUamti 54 Ind Cas 465- 21 Bom B I * p j 
==~1 Cr L I fij rontia let Shah J m Ibid The statement of an at .t, 
person ns n witness in i n r e\ oils, case i- admissible against him u ,L ( , n l 
ection to prove ndimss'on of relevant fict made bv him m tbit "totcu f 
n? P L\, P ana> V \ nd . Cas &29-22A L J 144=46 A 254-2 i t/ L 
a ni nst t 1 ! 1 ^ of the bond that no fuither account i- owttft } 

mSn Z !l htn r l r* 0( ' 'Z b,n<1 theirtditorimnv wiv mil is « ,e«l' /r J5 
1926 Lab 49l«oa < T >l< i r « n °"n mteiest Gindilla \ Xahi Ed A 0 
douht JlIrnS \n admi-Moh made m a Court of 

partv mnkinn-jt nnlo* *f/ ent TCe,s,xt but it is not conclusive lnC l b,n< H n h n atr«r 
B lt nnl< " « operate- os an estoppel Tlie burden of proof 
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reats upon the party anil after him hi» heirs to show that the admissions were c of 
untrue JBai Dcomani v Rdbishankar, A I R 1929 Bom 147=31 Bom L R 
109 , see abo Hiranand v 4 hmad, 1923 Lah 608 Admissions and statements 
made by a soldier before a military Court of enquiry are admissible m evidence 
(lgamst him on a criminal charge m a Cml Couit R v Colpu <?, (1917) IK B 
86 L J K B 459 

The rule laid down in section 21 of the R\ idence Act, must be taken subject 
to the special provisions regarding confessions and statements of accused peisons 
enacted in sections 24, 25 and 26 of the Evidence Act, and sections 164 and 3G4 
of the Criminal Procedure Code Were it otherwise, confessions and statements 
of accused persons not recorded in accordance with the requirements of sections 
164 and 364 of the Code might be proved as admissions by the accused, and the 
wholesome provisions elaborately laid down m these two sections practically 
reduced to a nullity Queen Empress v Bhanab, 2 C W N 702 An oral 
confession by an accused person not being open to exception under section 24, 

23 or 26 of the Evidence Act is ns an admission by an accused person a relev nnt 
fact and may be proved at his trial under section 21 Such a confession made 
to a Magistrate is relevant and may be proved by the evidence of the Magistrate 
Ecrotv Empeioi, 45 Ind Cas 843= IIP R 19180= 19 Cr L J 631, see also 
Shere Singh v Empress, 21 P R 1881 Cr Buta v Empress , 52 P R 1887 Cr., 

Raj / umta \ Ernpei or 9 Pat L 1 449 -A I R 1928 Pat 473 , Madan Quni v 
Eniperor, 4 Pat L T 381=73 Ind Cas 961 = 24 C-r L T 723, R v Clone, 81 
J P 288 (Eng) Statements of an accused cannot be used against his co 
accused Emperor \ A1 bar, 34 B 599 An admission made by D to a Police 
officer may be accepted in a civil case against him Bislien\ Ram, 106 P R 
1915, Oanpati v Empeior, 8 Ind Cas 1181 

The general principle of law i« that any statement made by a man on oath 
may be used as evidence against him ns an admission 1 lie only principle on 
which an exception can really be founded, is the principle that a man is not to 
incriminate lum«elf But this is a principle which is not open to an insolvent 
who, once he had been adjudicated, is bound because he has been adjudicated, 
to give information touching lus conduct dealings and affairs, even though he 
incriminates himself thereby In i c Joseph Perry 54 Ind Cas 478 = 46 C 996 = 

21 Cr L J 78 An admission by a party is of considerable weight m evidence 
against him and may, if unexplained, be even decisive Sunl arachartpja v 
Manah 51 Ind Cas 876 , I u Singh v Harnam, 1 Lah 137 = 30 Ind Cas 191 , 

But see Rai Deo Mam v Ran Shanfai, AIR 1929 Bom 147=31 Bom L R 
109, where it is said that it is not conclusive unless it operates as an estoppel 

A return filed h> a zannnder in the Collector s office under section 48 of 
Ben Reg VIII of 1793 and section 15(8) of Ben Reg VII of 1793 does not 
fall within the perview of of section 35 of the EvnlencoAct The legal effect of 
such a document or the weight to be attached to it would have to be determined 
by the application of such to^ts ns have to be applied to all other statements If 
it is sought to bo used ns an admission against the party making it, its probative 
value must be considerable M here it i* sought to do used in favour of the party 
who mado it, it must fulfil the requirements of section 21(1) rend with section 32 
of the Evidence Act, or it mu-t be relevant otherwise than ns nn ndmi sion In 
either cum- its value would be slight Ttnaf Chandra v Prosnnnn 78 Ind Cn- 
719=28 C "\\ N 679 = 39 C LI 8S9 

Representative in interest V honever the ndmi3 ion* of an ancestor 
would lie admissible against him if living they are admissible agmn«t nil 
heir claiming under him by descent, anil are receivable in evidence against 
him in the «nmo manner ns they would liave been receivable again t the 
ancestor Qrrenl Ei § 189 I) ms v Ife/soM GG Iowa. 715 Whenever the 
admissions of one having Or Claiming title to rial c«tito would thus he compe 
tent ngmnst him, they are competent against por-ons sub«t qtiently dt riving 
title through or from him Buir Jones % 242 An admission again t her 
Own inter*, t by the pn'doces-'Or in title of the defendant is relevant unihr 
lb and 21 of the Evidence Act and though not conclusive is «uffieient 
by itself to shift the burden of proof ^akharam v 8 hriram , 7 \ L U 
2t«10 Ind Cn- "00 The term “ repreM ntatnc in interest is wider than Ik. 

13 
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91 , term “legil rppte eutatne I hr word- “ legal representative m .‘ lcc V { 
CPC cmnotbe taken to inclmle anj person who doc« not in law rep 
the e tite of tin draped t hathnkelam v Gonad t It 'l s . » a, , 

Bndn \ruain \ Jm (when 16 V 183 (187) It hns nlrmh been stated i 
privies mo of three k.intl** nmwl) (1/ privies m blood, such a® nnce , 
heirs ( Wccl \ v Bark CO L 1 759) (2) privies in law, such «« J “ 

a testator or ndfmni*trntoi to an into tnte, and (3) pm les m catltc ,^_ or a 
as vendor and purchaser grantor and grantee, donor and donee Ur 1 
lessee etc ( Melbourne \ Brougham 9 \pp fa** 007) 1 _ n m 

p 219 The trrin “repre ultimo in in ten -t h rather vague (W<® . 

24 C G2 72) but it seems to include most of tin privies in oloo ; ^ 

estate TV/e notes under section 78 II ondtoffc 1 udenee p ->> r 

is bound bv the admissions of his father and other ancestors \MI 
Rwc, 1 4 ,1 r III Dnr % I'./Irll, r. B i V 221 , i 

G Bing 22G Meath v II mthesfei, I Bmp N C 183, £?#«»«* v -rtmi- 

Bing N C 29 So il on -tatunentbj npnrtj - predece- a orsm interest = 
sible against him Doe v Lahn 7 0 A P 181 But such aunn*3t . ^ 
binding on the successor *t the statement 1- made after he ha* P»« 269 

Jus interest Doc \ H ebbei 1 A A L 740, Porork v Billing - 4° m cat 
An auction purcln«er in 1 monev decree i> a rcpre-cntntive ot tn m ^ 
debtor Hum Coonuti v McQueen, 18 A\ II ICC** I A Sup « ^ 
Unnopoorna Dassec x Muffa Poddai 21 A\ II 11S, Dhctn v Beni 20$ 

hi shore Lnl v Ganna ltam 13 V 28, Ilaihhaqal a A aw/ff« , w v 

Mahomed x Kt<hon 22 0 909 Bndn \ Jm/hshorc 10 A -*93 » *,.4 >fts 
Veil! atavaradv 17 M 228, but -ce contra Mancha) s Sunutra , , 1 e m 

A purchaser at in execution ‘•ale h in piivitj with, and the represen ^ ^ 

interest of the judgment debtor within the meaning of section .-i®. , n s 
dence Act «o a 6 " to be bound by lus odmi* ions W here tnerei ? ^ ^ 
mortgage suit the mortgagor admit- a prior mortgage the , pureua mor tgage 
property in execution of the mortgage deciee is bound b> thepnor , )0 rt 
Harhhaqat v Kaiaganiao 78 Ind Ca® 138 \Wicn the execution ^ t |, f 
gage deed is admitted and the deed contains a definite noun* w ,j en ce 
executants regarding the parsing of consideration the admission 1 tlon ’l 
against the mortgagors and their representative- in interest under ' (53,, *4 

ot the Evidence Act Podnm Kuna) v Xnhu Singh 39 Ind u rr, f(7 »«i 
P L W 413 Hadha Xath v Jodoonath, 7 W B 441, Gadian v ‘ c {(„ 
26 Ind Cas 899-28 M L I 92 Bnlal x Bihan 76 Ind Ga B 
Bal shi v Liladhai 35 A 3a3 A recital as to the pacing of con ' 0 f the 
in a mortgage bond is admissible 111 evidence against the W 

m or tg Igor under section 21 of the Evidence Act JSarain Singh ' a L J 
21 Ind Cis 841 Nanai hiinuai x Balhtauai 17 Ind Ga- G*_ . ioi A" 
390 Bihan x Makhdum, 18 Ind Cis 744 = 11 A L J 221 = 3a A f reW' 
admission made by one reversioner is not idtnissible against aD0 t 
sioner since the litter does not deuve intiie t through the former 
r<tdaU 68 Ind Ga- 568 l0n « 

Admission cannot he proved in favour of the party making 
are not admitted is te tnnony of the declarant in re-pett of anj rjy . irrl n'n’ 
3 latex WiUts 71 Conn 293 Ps camige was driven again-t i iU ’ , p for 
where bj 31 9 thigh was bioken On the tual of an action by M n f?p a for^ 
lecovery of damaged foi injutv b a surgeon wa=> called as a win 1 

M lecovered £ 600 as damages against P S afterwards bi ought m s® 11 . r Th 1 ’ 
AI for his crviccs is a surgeon in attending AI after his thigh was or 
counsel of fe pioposed to go into tv idem e to show what S stated as t0 1 0 f tP 
of hi- charge foi attendance on M m giving his evidence on the t ^mi- 
aetion bv M against P S s statement at the foimer trial was held to D . r j lin d^ 
sible for him though it would have been admissible against hun 
Y T nughh,, Car A M 429 , Gun Fi 137 Such statements are reJ .f ^JAuf'i^ 
it a man might bring evidence to prove statements made bj hi in sell , f3 ^> 

to his own cast nothing would be easier than foi a part v who hau « ^jt 

to strengthen it bj making such statements before-hand or bv a 4 u ‘>° . i>‘ 

ncsse- to ajieik to having jieard him m ike such statement® A va 
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the most worthier e\ ldencc would thus be imported in the ca-c Cun Ei p 
13G Moreover b\ admitting -uch evidence the principle of the rule excluding 
hear* iv evidence -would he violated the general rule i- that statement's 
made bj a person can Ik proved onlv again 't the person making it or in othei 
wordi m favour ofhw antagonist Of course Uih K*ction in clauses (1) to (3) 
In down certain exceptions to tins general rule In all --ucli ca es statement® made 
hj a person l® ndmis-ible in hi* favour became then oxi't «onie particular circum 
«tance* winch gno special probitive force to tlu.se statements A statement m 
a will winch suggests an inference n-» to n fact m i' a ue cannot be proved bj or 
on behalf of tin person making it or his representatives Aalam v Mandatdb 
2GC V > 273 -A I II 1922 P C 102 l)hagban\ Ham 22 C 843 (P C) 
In a suit b> a lessee of u plot of land to recover po® c e» ion of the plot from a 
thin! per cm the plmntifl souglit to relj upon n recital in n deed of lease relating 
to nu adjoining land granted bv his !e sor before the date of the plaintiff's own 
lciso and nt n time when there was no dispute about the land m suit stating 
that tho land ill suit belonged to the lessor It was held that the recital was onlj 
an admission made bv the plaintiff's leu or in lu> own favour nnd was con c e 
quentlj not adnu®aible under au} of the provisions contained in section 11 13 
21 or 32 of tho Evidence Act liadlta v ^rhesuar 8GIml Cas G74=29 C A\ 
N 1G9=A I R 1923 Cal GS9 

Exception Acconliug to the I »gli«h juries a self serving statement is 
not genernll} admitted m ov idence Pi of Best saj a The subject of self-serving 
evidence maj therefore be despatched in a few word and indeed has been -sub- 
stantmllj considered under the title res vitci alios (U'ta alien noeac non debef 
(things done betw een Grangers ought not to injure a parti ) Theio are, how 
ever some exceptions to the rule excluding it The first is, that where part of a 
document or statement is used a«» self luirmmg evidence against a part}, he ha® 
a right to have the whole of it laid before the jur>, who mnj then consider ami 
\ttacn what weight the} ®ec fit to nn> self serving statement it contain® This 
exception is founded on the plain principle of justice that, by using a man = 
statement ngunst him vou adopt that statement a® evidence at least Again, 
a person on his own trial mav, at least if not defended b> counsel, state matter® 
in In® defence which are not alread> in evidence, and winch he is not in a con- 
dition to prove , nnd the jury maj act on that statement if the} deem U r^-iay 
of credit Care must likewise be taken not to confound the spIf-*-Tr=g evi- 
dence with res q cslac The language of a part}, accompanying znzrt wrxi w 
evidence in it-sclf mn} foi m part of the i es gestae, nnd lie rec*-tvai_- rr.~h n 
Best § 520 The framers of the Indian Evidence Act m thi»f*cS -s £.rr£ 
fied the three cases in which an exception is permitted to rr_r- zrA in 

those cakes self serving statements are admissible in evident SL frryar of the 
party making it^ The reason for these exceptions are thu g-rsr I*r JL- Cunning 

■ Zrr~rz? t©* on 


ham “This rule (i e admission cannot be proved jr ; 


making it) however, if enacted without nnj relaxation wfL t rx Lr*- \I~ 
theie are some statements which though tlie) are m £> zr&ny: e thf>T*4*s n 
making them are jet from some particular cmmrmien.?* cf nxcssl 

credit Such for instance, are the statements taexti o^£ of tl < Vet. 

to which illustrations (b) nnd (c) refer Pr 2 ~n«-?^-r-> ,7 jf L3 l~ ^ 

following exception is to let in a ver> large j * ar 

a man’s favour, and it is for the Judge to tar J, , ' 

Cm Ev 137 But such evidence „nl tir- ~ A- ! 

admission against the interest of the p~, cunuunr" x.'. m loss, 

only against privies by title, but al~j j.rux-- ' rZjT - 't'..,.-- 

Dyal 10 C 683 iywvr.-* 

Clause (1) The securities tr.u,£ i, 
sunng the veracity nnd completes*?- if 
vary, as might be expected, n -y-e. « 

to which they are attach*-! 

Enghsh law, such as th. 
presence of witner, m ^ { 

& 54 Of these -af ^= T " "*-*”*** 
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examination mu the mo t important lo these the municipal Ians of mo't conn 
tries have added a fourth, which consists in rendering false testimony an offence 
cognizable by penal justice § 55 So in ca°e of a st Uement of a witness 
is public! v examined these are the guar in tee*' which satisfy the Court that they 
ire peaking the truth So Mid M, Pinner (later V C ) while arguing in Lori 
Uchille c Dial, 29 How St Ir 747 ‘It is a universal principle of the law 
oi evidence that what one man mvs, does or writes behind the back of another 
cannot bt received in any unninnl Court to affect anybody except, him EiW 
individual who stands upon his trial in a British Court of Justice has a clear right 
to hive the witness brought in front of the Court, to be submitted tom 
cross-examination, that he may have an opportunity of interrogating him reaped 
mg all the particular:, of the fact ” We have seen that this rule is not violated 
when an admi aton 1 * received against a party making it But the 
favour lV n °^ a ' adlb l e ^'hen the admission made by a party is received in hi 3 

Under ‘section 32 the decimations or et dements of a person not called fl- 
aw itness aie admi^He under two distinct principles namelv (l)thegeneM 
principle of necessity oi unavailability and (2) the principle of circumstantial 
guarantee of trustworthiness {Vide s 32, and notec thereunder) The nece*^ 
Im rhes that mstevd of losing th< benefit of the evidence entirely ' 
lloifn t0 accept ll Uljte?te< l But unless there be some guarantee for its tru 
worthiness it is not at all desirable to place the evidence before the jury m as 
! “?' ant fact ^ve «ome probative force So in eight cases where ^ 
are made adnns-iblt by section 32, the circumstantial guarantee* 

~ r ‘ h,ne l S has b j^ n shown Clause (1) liy= down that an admission^ 

» J y h \? ro 'f b > m belnlf of the person making it, when ltb 

b „ S U1 t that * lf person making it weredeid it would be relevant 

nfZZh i h A? persona undor <S0Ct,on 32 So theM statements are admi^hlej 
tW tbere 1S circun, stantial guarantee of their trust worthiness Thereto 

J }f ™ T} s e V 5n admitted m f ivour of a party making them are 
ea^i f rt P b tlVe f °/ ce ™« Qt »t«on8 (6) and (c) refer to this clause In both g 
T2 III 19 ^^stantial guarantee of thui tru«t worthiness and as such t J 
Of r ? m l lmng su , ch , e , Vldence before the jurv There is no apP^T 
ZJSfSSK beinfe misled bj such evidence nor by taking such evident » 
Is alwm« n he c lInnccr ssanh wasted fco on principle such adim 

entnes bn?!! f o If S f tl0n , H <* the Indian Evidence Act enacts » 
levant jJlf i T treg "¥ 5 hept in the course of business shall MJ 
ISbdiU D v l suffic,ent of themselves to charge any person 

labiJity Jasuant y Sheo Aarain 16 A 157(161)=21 1 A 6 The adtW ! -a 

rule laid^dnw ° D be£la£ f o£ 2 Person malting them is an exception to the 8* ae t 

nraviil ll m ,e 9 tl0 “ 21 of the Act** But where the documents «e'« 

ESI „ XmI booL ( ? r t e B, uIarl l topt m the course of business then ri® 

21 of ihl Use A Proo£ ‘ be ™‘™s therein would be in violation of 
K Thfe f' u°l ' Dayaram 23Ind Oas 893-10^ 

« The entne- which a man make, m the regular course of bis (,u “5. 
IKS; ‘™' b M «"d though the, happen S. hi favour, 
ments fr °,' n Pr °' mg tb ™' as P“ “ f b>s case In like natural* ™ 

ui°tomSimeit Pr ° P f" e tV ""'f'sti expressions of opinions a puU» «• J 
'„S?* T0 J tpuMie interest, made ns provided in section 32 («J, 
hXlfifX™ described in section 32 (I) are provable as admission* 
Ofnavmo^£ e „^ Cim Ei 137 E "E 

fall r. u' n Vl, ni l U ° '1 n in the simia /last at book belonging to lb® 

Act and a - h b„ hn i SU .F n " d "Mention of section 32 of the Indian 
hv section arc ailmissions in his own favour the, are not sac ^ 

p?.X ?d ri , n Act r f ct ' nh "‘ ' Pu «‘ h '» 11 Bom L K 1020 A I™S 
otoine .1 bv V 1 lnK o£ v 1 * tenant at a sale in execution of a decree for JF’jj, 
bolding was oni n ”Ka lns t the tenants In the sale certificate the ores of y 
tinnnt bild Mdfr'm ‘"o? 1 , that the statement by the Indlnrd i ‘h , ^ 

but OTU Bput, I /“I" ^ highaa of land was not a «tatomont in his otKg * 
rvulencc Act ,nter f st » wnhm the meaning of section 3- ^ 

nnu covered bv sub-clause (1) Ot section 21 of thc^Act,« n “ 
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thb entry in the sale certificate might be used in evidence m favour of the land c oj 
lord Manx) v Jagadmdra 24 Ind Cas 283 Statements as to the date of birth of 
a person contained in his deposition and in affidavits filed by him are admissible m 
evidence under section 21 (1) read with section 32 (a) of the Evidence Act, if 
made by a person having special means of knowledge whether personal or 
hearsay Rama nathan v Muruqappa, 33 Ind Cas 969=3 L TV 216= (1916) 

M Tv N 208 When the plaintiffs sought to establish their pedigree by 
proving into aha that A and B were brothers held that a statement to that 
effect made bj one of the plaintiffs, in a deposition given long ago before the 
controver v m suit arose, was admissible m evidence Jadu Nath \ Mahendra, 

12 C TV N 266 A statement about the rent payable for a holding, as. given 
in a sale certificate, obtained by a purchaser of the holding at a sale m execution 
of a decree igarast the former tenant must be taken to be m the nature of an 
admission by him or his predecessor in title, and it cannot boused as evidence 
as it does not come under any of the exceptions to section 21 Ramam v Maha 
tiath 31 C 380 So also a recital in a writ of attachment is not admissible m 
favour of maker of the statement and ns against persons who claim under an 
independant title Moheerruddin v Sumera, 15 Ind Cas 540 On the 
question whether the Court below should or should not, have received in evidence 
the testimony of i witness who had been informed by the plaintiff before the 
adjudication that documents relating to land had then been deposited with him as 
security by the person who was afterwards insolvent nnd who was the first 
defendant in this suit, it win held that this being an admission b> a party 
within section 21 of the Act, could not be used as evidence in the plaintiff’s 
favour B Villa v Baboo Madho Das 19 A 77 P C A landlord purchased 
the holding of hi» tenant at a sale m the execution of a decree for money obtain 
ed by him against the tenant In the sal? certificate the area of the holding 
was 20 bighas in all The statement by the landlord that the tenant held undei 
him 20 bighas of land was not a statement in hia own favour but one against 
his proprietary interest, within the meaning of section 32 of the Evidence Act 
and covered by sub-clause (1) of section 21 of the Act , the entry as such in the, 
sale certificate may be used m evidence in favour of the landlord Mamk 
Bmias v Jaqaduuha 24 Ind Cas 283, see also TaraJ v Piosontia, 78 Ind Cas 
719=28 C W N 679 = 39C L J 389 

Road cess return whether ^admissible in favour of a party making it 
Section 95 of the Bengal Cess Act of 1880 provides that eveiy return hied 
by or on behalf of any person in pursuance of the provisions of the Statute 
shall be admissible m evidenco against such person but shall not be adnus 
sible in his favour Lachmi Prosad v Jag Mohan 18 C L J 633 (o36) 

But the provisions of section 95 of the Bengal Cess Act are not exhaustive 
They merely limit the application of section 21 of the Evidenco Act and 
exclude road ces3 returns which are °ought to be admitted in favour of the 
person by or on behalf of whofri they have been filed Mohendi a v Aiodliya 

15 Ind Cas 284 Promode v Bmayak, 27 C TV N 548 Seadea v Ajodhua 
39 C 1005 Section 95 does not lay down expressly or by implication that 
such a return is not admissible in evidence against any person other than 
tho maker thereof In fact a road -cess return may be admissible as against 
persons other than the one who has made the return Chalho v Jharo 39 
C 995 A cess-return filed under the Road Cess Act can be used in evidence 
by a stranger against another Imnt v Sirdhari 15 C L J 7 , Sheikh Jmtax 
v Dma Kath, 43 C L J 425 The road ce>s return is a!«»o inadmissible 
in favour of any person who claims through him or may be do med to be 
hi3 representative m interest Lachmi v Jag Mohan, 18 C L J 633 (636) f 
hut see Ramprosad v Lala Sham Karain, 6 C L J 22, where it is ruled 
that section 95 of the Road Cess Act has no application to the cose where’ 
the parties who tendered road ces3 returns m evidence were not tho persons- 
who filed them in pursuance of the provisions of the Act Road ce«s relurns 
are admissible m evidence against the person by or on behalf of whom they 
lire filed Hem Chandra, y Kali Proionno, 30 C 1033 P C=8 C TV N 1 
Stcamamoyi v Sourendra 89 Ind. Cis 747=42 C. L J 14. The effect of 
section. 95 pf the Cess Act is to, prohibit the admissibility of ^return when, 
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tonduid m favoui of filing- it, mul it ha-, ami was intended to have no other 
effect whntov i r Provided that tucli fl return doe* not oppo e e again 1 * ‘teto® 
95, the return may he adduced in pi ideate if otherwise it is ndmi«ible nnon 
the Indian Evidence Act Vet Page J m .S hath Imtax v Dina Mth, w 
C E J 425 A loid ce-*> return Mgnod by one of the plaintiff * ven<iot‘ 
and the defendant, was filed by the plwntilPs vendor* It con i t* of w® 
parts m onc °f "hith the joint properties of the plaintiff^ Tender anutw 
defendant were tot out and in the other the properties belonging to 
defendant alone were mentioned In a Euit by the plamtifl for tonw W®® 
as being the joint property of his vendors and the defendant, the acJentn 
put in the road ces* return in order to disprove plaintiff's allegation, by s ‘ 10 ^“ 
that the lands were included m the second part Held thnt trie road-cc 
was evidence against tlio plaintiff claiming through his vendor, anil it s none I . 

less evidence merely because by admitting it ns evidence against the pljaBiiv 

becomes evidence in favour of the defendant Benmadkab \ Dina mnam, o 
W N 343 Section 95 is no bar to the reception of the road cess return in 
it it us admissible m evidence under the provisions of the Evidence Act xu , 
a road cess return filed b\ a Hindu widow is admissible in favour oi 
reversions j hen under section 32 clnu«o (3) of the Evidence Act i^en 
Jag Mohan lfi C E J 633 But section 95 is absolute in its terms in o«i 
thnt a road cc>s return shall not bo admissible m favour of the pee* 
on whose beh tlf it was filed, and it is jnimntciinl whether it was put m ev 
directly to prove an idmission or indirectly for some other purpose 
Ha ram v Iiara Xaratu, AIR 192G Cal 727 - 92 Ind Cas 101 ^ 

Clause (2) Clause (2) has leceived no illustration in the Act, P|* iA 
because it h is alrt idy been Mifficicntly treated in section 14, under *'}? w 
of 'facts”, showing the existence of any state of bodily feeling, and uj 
tions (1) and (m) theieto which together with the notes thereon e »»' u ^ 
here consulted Section 14 merely decl ires that such facts are relevant ^ 
present clan&c shows tint eueh ficts or statements may be pioved oa n 
of the person making them notwithstanding the general rule that P ^ 
cannot mike evidence for themselves by what thev choose to say 
El 152 


Principle It is one of the natural concomitants of lllnt s and of 
injuries for the sick or injured person to complain of pain ind distre 0 
such evidence is admissible fioin the necessity of the case ’ Denv> J} n „*a / 4rtl 
\ Miiiphy, 11 N Y 419 (Am) Similarly in State v Dandson, 30 Vt 3 , eJl( 
lied field 0 J said “The declaidtions of the party are received to ‘'bow 1 e<5 jif 

of latent injuries upon the person, upon the general ground that such wj ^ p 
incapable of being shown in any other mode except by such declarant) cltT 
their effect ” So declarations of present suffering are admitted from a , or 
It would be impossible in most cases to know of the existence or ^ oC the 
character of pain without them The unstudied expiessions of dailv hie, , ^ 
statement on which i medical adviser is expected to act, which it rt ° 
should hare skill enough to subject to some te»t of truth, stand on a 
removes them in general from su&picion Qtand Jtapuh v Huntley, i f the 
o43 The principle of necessity of admitting such adim^ion in fav°vi truS t 

party is abundantly clear from the cases cited above To guarantee \ 
worthiness of such admission this section adds the following H^Lneud & 
accompanied by conduct rendering its falsehood improbable Tli e 
quirenient (as the preceding quotation indicates) is merely that the ^ 
shall he spontaneous and natural exprcs°ions of the pain or suffering . c0 n 
ca«es it seems to be required that the person be otherwise m in OPP '* p e n» 
dition of bodily mlment of which hi* statements are the natural proauc _ 3'j 
Vatual L J Co v Wtlet 100 Ind 103 (Am), McVuninv Ihgby,*'- 
W'») IF tgmore §§ 1718 1719 t t 

,, , of ^ act narrated— statements of past events and. condi^ 0 . 

, Ft is obvious that both of the general principles involved— that j u «a>P 
- ( 5 ® f 01 c 'reumstantial guarantee of trustworthiness — require Aji’ 

01 6tote m e nt S dealing with certain kinds offsets Statements of the 
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circumstances causing the injur j, namely, the event's leading up to it, the imme- 
diate cause of it (e g that the person -was knocked down b.y a horse), or the nature 
of the injury (e g that a leg was broken), do not satisfy the necessity principle, 
because they do not relate to an internal state, and thus other evidence is pre°unn 
bly available, moreover they have not the usual guarantee of trustworthiness, 
because they are not naturally called forth by the present pain or suffering 
(though this, latter reason is raiely noticed) 11 ignunc § 2722 In Gardner 
Peerage Case, Le Marclnnt s Kep 170(174) the woman’s statement to her phy- 
sician attending her at the time of her child birth of the date of the conception 
was excluded Similarly in J»tr/* v Bat ton, (1912)1 K B 40, which was n 
case of injury to a workman, hi 4 ' statement that a wasp stung him etc, was held 
inadmissible So ‘ the statement must be confined to contemporaneous symp- 
toms, and nothing m the nature of the nuirative is admissible as to who caused 
them or how the\ were caused ’ It \ Gloster, 1G Cox Cr 471 (473) The rule 
is thus laid down by JlilrhrU J in CHcland C C J J? Co a Aeuell. 104 Ind 
2G9 (Am) ‘Expressions of present existing pain and of its locality an 
admitted upon the ground of necessity as being the only means of determining 
whether pain or suffering is enduied by another The rule is not to be extended 
be>onc\ the neoes^itN upon which it is founded ’ Strictly speaking pa«t sufferings, 
pains or symptoms aro not excluded by the necessity principle but on the 
principle of guarantee of tm«tworthines*, for the} are not naturall} caused b> 
the existing pain or other symptoms but being deliberate accounts of past 
occurrences, are no better than statements of an} other past events Ex pres 
“Ions as to the duration of an illness are in effect statement* of pn«t feelings 
and symptoms, and »hould on principle as well as on the wording of this section 
be excluded in tho same way IT tgmore $ 1722 

Clause (3) “Clause (3) provides that a fact which i» relevant undei section 
8,_cl ai^ojCl) ^_an(l~sectio n_J.l t _clau. t, o_(l ), as-,incon “latent with a relevant fact, 
T, g tho_e“tnhlishmont of a prisoner amnocentejiy circumstances incompatible 
witirHlie facts on which lus guilt has been sought to be established, or under 
seclTon U, ns evidence of intention, knowledge, or good faith, “hall not lie re- 
jected simply ^because it assumes the form of admi "ion by the party who made 
it," Illustrations (d) and (e) sufficient!} exemplify this clnu«e Nort Ft 1G2 So 
also a self serving admission when relevant under some other section*, is 
relevant m favour of the party Po spontaneous declarations (tide notes under 
section, G) can lie used in favour of the part} making it, when it is relevant 
under some other section Po al*o the recitals in a deed, admissible as a 
transaction by which a right wa3 asserted, etc , would be admissible under “ection 
Id, though they will be excluded ns admission* Hmronath v Aittanund, 10 B 
\j R 2(»J Po a! o ‘care mint likewise be taken not to confound self serving 
Evidence with ie* gaslac The language of a party nccoinp inymg act a Inch i-» 
evidence In it elf, nmv form part of tho res gratae and b( receivable as “itch 
Best Fi § 320 In Bibi Gudnnesta \ Mnsamat Mubaraf Lametta, 2 C TV X 
91= 3 2'> C 210 where the den n dints No 5 2 and 4 “old a jofe to defendant No 1 
which they obtained under a partition, and subsequently colluded with the 
plaintiff and denied the “aid partition ns well ns the silo, the statement previously 
mndo by tlu m which went to “how that there had been n partition and they had 
changed their attitude could be proved as ngin“t ’them and the statement* well 
admissible evidence under sections 21 (3) and 11 (2) of the Evidence \ct An 
nonunion maybe proved on liehalf of the person making it under section 21 
clause (3) of tho I v idcnce Act if it is relevant otherwise than ns an admi“*ion 
In the case of a house “aid to have been huilt over half a centnn ago direct 
evidence as to who constructed it mav not be ca“dv available, and old documents 
mentioning bv whom it was built may be idmi««ible tn evidence under section 11 
chm“t (2) and section 13, clause (h) of tho Fvidenco Act for what they are worth 
Jbghunath \ BrmiletJitcart I R 3A-231»82 Ind Cns. 5S2— V I It 1924 \11 
b’ti V statement made bv a jv>r«on a* to the circumstances under which he 
executed n document considerable time after tho execution cannot be admitted to 
prove the facts stated by him Yam rnmma v lidh he tin 31 Ind Cas 513»2'> 

M 1, T G37 The plaintiff brought a suit nirani a t ht“ son for recovery of posses- 
sion of land which stood in tin* name of tht latter alleging tint the emne was ne- 
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^ ^ ' liv'hts h ‘j r T, hc f I ( ’^, !!, I' IIl I alleged that tho land was purchn cd for him 

KM' ™S£™id father Th<* plmnttfl answered that h.s father had did 
i t i,„Jl p , c , r ^ i nnr l 1]lrt> Ii and produced it mortgage bond ejecatod br 
f 3 hZ <* 3 <>« 3 of purchase in which ho describe? h.s father ns deaf 
whwTS tt h t eS . mCntm "' ,c b > tho plaintiff in tho mortgage bond to 
Smsr tbolmfL n " 1 ’V 10t “ r»rt), might be ndnmsddc in Indence ■' 
TT t ww eilhcr , ,m,1 '‘ r >™,on 21 clause (3) road with s-ction U elm» 
he A t Ac c 1 ’ or unt I cr section 32 clause (51 or under section lo7 of 

SeJfs»mn„ C W 7 73 Ind Ca, 055-A I It 19>d Cal 8* 

nrobaldeor’.mn^n* 3 nr ? ft( I |tllS31 h!e where they make relevant fact) higiilr 
probable OMmgrobable °r the) im, irr q„!„ r lltnlnr I’to'aU K'lhoTtml 

ndmiSS 17 „ 8h ^, mi f tak , e or fraui “ rbor, is no doubt that the expw 
evident n n °j ^ P ^ rtj to f t ic 81,11 or admission, implied from his conduct are 
totZto „l“"', S evidence — against him, but wo tl, mh that ho not libettf 
estonned or emit, wer » mtdnhen or woro untrue, and that he l> nol 
to after this e,i„ J? ' ly unless another person hns been induced by the 
truth w ?1 111 mtcb a enso the party is estopped from dispaUng tl.« 

notion tint as In ?i, Iflt I* Gr3 °u (and their claiming under him) amt that traP 
K 3,’at ,1“ P f ons hc ■» "»* bouil <I It ts a well established nd» « 
Sue a J^ 3 P"" 3 '. n°t Strangers ” Per Paifef d ” 

Proved is at i;'v, ^ ;' 3 d The person ngmnst whom an admis wc 1 
is duW nroved ln m 0w thnt “ *« mistaken or untrue When an adm. « 
Court that it was Ift'mt’ 0 ! ’ rr30n ft Satnst whom it is proved does not solid? l J, 
there „ „o Z “ 7 kCn ° r , untrue , lherc 13 until, ng in tho Evidence Act, « 
the cai L n Pu C or r “ U of ’l* 3 . present the Court from dead®: 

r±°L.™ 5dua ,nrerr,h 0 t hl l \t h ,rnts SfX^ran°e ”v whel^L mS d; 

party at „ nrSZvSZ a Man »' t]al ’ 53 I"' 1 Cm 443 Statements made W 
iiabities do Z, P 2 fi d,ngW ‘ thOTt "' 15 tlefiuite knowledge of his right*'"; 
compromised at an enrwZ 83 an Estoppel Wliere the previous proceeding* 3 
in a subZraent miflL^P '" thout >>«u*«>n » £ Court the party can JJ 

V Pie JfXued, 65 Ind Cal 30 S “a "i 7(132 Nagt? '™ 

follow S e(f t rS t ltmse t ,n tem Mot ™, If the nradlgtes of other exception* fj 
>re to he rKerl , Seo ''? n 32 J 1,11 otatementf mode post Mm « J 

exclusion based on thisdZnZ 1 * 15 ll Is questionnbh whether an ab=_. 
on sen on this distract, on Mealier ]„«t or necessary II igmore 
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Idnwsible 

.1 t ^ >* ere for mortgage thp 

'locmnera ■?“ “ccution o’f the 

* nt he also admits the receipt of 
'“u®', deration Seth Maqannal v 
fe'Ml. K 40 = 17 0 i J 
]> c 30 0,8 1H-A I It 1938 

pnttuT certam^hoi ** 30 defendant took 
which the ] nn a in ,) Uara P r0Cfed ‘ng9 «n 

PCTS7nVS U .t 
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Inadmissible 


Under section 21 fl Court i3 b? . s 
to receive in e\ idence idini s 9 |0 ” , 
pnitj but no such rale a PP 
denials Ian! i v Emperor 49 A f * * 
25 A L J 337= A I K 19f M JJ, 
A statement in an order for <*? 
of possession as to the rent payff®. p 
respect of the land infl ^ m, 1 as ,i]orl 
e\ idence in, a suit between tho ^ 
and the tenant in which the rent P% l 
is in di-pnte Chanlri Mohan T & 
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Admissible j Inadmissible S 22 

plaintiff's title in'- idimtted is admis \ JOlim AIR 1920 Cal 415=87 Ind 
sible m ea idence though it is not bind Cas 512 

mg ai nil admission on the othei Via admis ion b\ nn n^ent in fix our 
defendants who claim madir an indi of Ins principal cannot be relied on hj 
ppn do uf title Ibhtl Ilamid \ Brajen the latter to prove hi* title to piopfita 
ha 00 Ind Cis G43=A I R (192G) Mania Lai Ai v Jafar 11/ 4 Lab L T 
Oil 290 437 

U lit* a trjmg SIiagis«,rate cxtinunid A respondent s admission in i Di 
the accused under s 342 Or Pro Code \orce suit i* not evidence against a coi 
prematurelj at atum. where nocaidenci ie-pouduit Got don \ Goidon, 58 P 
‘•uthcicnt to connect them with the R 1870 

crime, with the commission of which A parta’s income tax piper mn be 
thej tire charged hid been recorded u*cd unst him but not m hia favour 
against them, it was hi Id that although 
the Jragistrate vans wiong in c \aminmg 
the accused under section 342 Criinin x\ 

Procedure Code when it was unpos ihh 
that thi> could have been questioned for 
the piupo e of enabling them to explain 
anj circumstances appeal mg m ea ldence 
against them «till their statements ac 
tuallj made, cannot if apparently tiec 
and aofuntarilj gi\en be lejectid ns 
inadmis iblc in caidencc on account of 
tins lriogularitj of proetdun , and tint 
puma fane as admis ions the e state- 
ments were rilea ant umhr section 21 of 
the Laiduicc Act Qncm rmpnss v 
Xmai/an Rat Un Cr C 079 = Cr Rg 
45 of 1893 

The statements of an nccusi d per on, 
from which his guilt nnj be infoiicd an 
adini stons and inaa bo pro\cd under 
section 21 Ifaj Mai v 1 mines s 3 I’ 

R 1S80 Ci Ml Mrlno \ Crou n, 8 P 
3\ R 1907 Cr =5 Cr L T 182, Ilai 
bans v Amo Fmpnu) 8 0 1 395= 

2 Cr I I 8U , Xrn Po \ Amo P npci 
oi '.Ci L J 100 

1 22 Oral ulmtssiotis as to tlio contents of a document no 

1 not uli \ tnt unions and until the put\ piopo- 

When oral admi- s U1£ r to pioac them shoa\s tint he is entitled 

;n«'rr r ?i‘; >« ^ a ,i,< 

\ant of Hiuh document Umki the inks mmiiiftci 

contained, oi unless the £< mnnem *s of a 
document produced is m question 

t Ongin of the rule In evidencing tin content- of a document it litis 

1 nnctimcs Ikh n thought that the oppom nts admis ion*— at h i t Ins ftr-il admis- 

„ i ms— UouW not he tec md until tin onguwal hullws a naoimtid for iw lo t 

or otlarwis# unaanduhh This view from time to tune nd\ lined in < aria 
* I ugh h ruling- m* dihnitdv npudmhd in *hiPmr v Pi*oln/ 0 M A 3\ 

J 0(«9 m a foruful opinion ha Ytiron P>ulc In lint cm m admitting * idi 

^ a Inn nn Pnrlr U *nul \\« i nt named no do ibt tint the dehnlmt* own 

2 dvlu-atiou* win nlmisihh in i vid»m loimiai the i lent ita «>! pi d ht mi *<! 

. for with tint mentioned m th * h«hd ilihmji stichnhni ion inaolvod th 

2 con t( nt of a writ! n n»*tnim at not pn* hied nn 1 1 b It v. ma Jmil Vnt/*r 

t U 


8W/ a Emamun , 9 W R 275 

A pirty cannot u e in his own fiaotu 
an ndnu ion bv his> predi ci s oi m his 
own lnhienst limy a hahpada 29 
Ind Cas 73=17 C 5\ \ 1u|)-lSi 
I T M7 
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who was not present at the argument entirely concurs Indeed, if suc ^ 
evidence were inadmissible, the difficulties thrown in the way of almost ever? 
trial would be nearly insuperable The reason why such parol statement"- are 
admissible, without notice to produce or accounting for the absence of the flatten 
instrument is thit they are not open to the «nnu objection that belongs to pw> 
evidence from other sources, where the written evidence might have been produce 
for such evidence is excluded fiom the presumption of its untruth, arising from 
•very nature of the c ise where better evidence is. withheld , whereas what a pa 
himself admits to be true may rea onnbly be presumed to be so ” I he pMPf * ' 
of the rule howevei, has been much questioned on the ground that, tn 
wlnt a pirty himself admits has reasonably been presumed to be true, there ^ 
such presumption in favour of the truthfulness by winch such admission 
be proved Pe ) Channel] Bm Satidcts v Kcnnrll, 1 F &F 33G (357) , Cit/J _ 
140 “ I can not subscribe to wlnt has been **md by Pari c B in to® 

(S lattene v Pooloj) said Pennefatkrr C J in Lanlc «v Qurale, o « „ 
382,335 The doctrine there laid down is a most dingerous proposition j 
it a man might be deprived of an estate of £ 10 000 per annum clerivet 
his ancestors by regular family deeds and convevances, by producing & w « fpU 
or by one or two conspirators who might be got to swear they heard the , of 
dant say he had com tv eel away his interest therein by deed had mortga 0 
otherwise incumbeied it, and thus by this facility «o given, the mo 
door would bo given to fraud and a man might be stripped of his estate • ..a, 
this in vi tit ion to truul and dishonesty It is situ, it ev idence op ^ 
person lnniself who made this admi sion and th it there i> no danger oi j 

in whit v manadmits against himself Supposing the admission to »e 
is there no danger of mistake or misconception of the terms o1 ^ V ltt 
instrument ? It may be long and difficult , one part or clause i,g Te it 

or qualify another, an unpiofe-sional or ignorant man may be lea to n 

may be so and so, w hereas the real and true meaning may be the very 
or something very different But pioduce the deed or writing. ^ y 0fl 
manct On which side !■» the security and why depart from the rule tnaa ^ 
went to give evidence of the contents of a wilting, the writing u -<d 

produced 9 Is there no danger of untruth or misrepresentation .j p 
against the party making the admission 9 That is the ground put by r 3 

and in which I can not agree, when 1 know by experience how ey' ^ 
fabricate admissions, and how impo sible to come prepared to detect . 01)3 » 
Why are writings prepared at all but to prevent mistakes and mi'-represe ^ 
And why, h ivin,, tal en that precaution, with such writing in hand am 
of being produced is the same to be laid aside and inferior and les 5 « r y 
evidence re-oited to 9 It ha& also been criticised by Mattie J * n ppr t-iinh 
replan 9 C B 493 501, where he s m l It (Slattei te \ Pooley) t i„ 
not sjui^fnctoiy an its reasons What the party himself say s is not » 
jury but only the witness representations of what he says p,a{ 

The proposition that production should he dispensed with i J0U nt 
II tgmore where the opponent has already admitted the contents or a „ er i 

to be as alleged is n plau ible one and its denial seems at first 

msi tence on an unnecessary formality Of the two arguments here oon fnt 
opposition the fir-t amounts to little The possibility of error m no 
own tin ler'tanding of the terms of a document is not great and so ^ , 

it exists it enn do little harm, because the opponent s extra judicial ail n j_ j-» 

i«en.l\ some evidence and not conclusive he may still prove the c 
he knows them or may h tve the document produced But the second ** » 
that it i »ns\ to fabricate alleged oral ndmis ions — 1 there'll and ‘•cn ^ e f 

tion to the dourine It may be conceded that the opponents n< ^ 

contents is mu- factory e\ idence, if he made such admission But did ^v- 

it ? Hen we ire left to choose between conflicting oral testimonies » tLorf 
seem undtsimble to leave the matter to depend on tho credibility 01 
other witness when an inspection of the document it elf would speedily ,^#1 
controversy The proper solution of the dilemma would bo tin . \,jt 
n urn ion of tho contents is t< tified to let production be dispensed wi . ^ \* 
tie t vet of the ndnn ivi, ^ honn fidr disputed by the opponent 
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tc'-timonj to that cfhct is. put m by him then let production be required or the S 22, 
document’s ab-ence bo accounted for ’ TI igmoie § 1255 

English law In tht English Courts parol admissions have been received 
to prove a debt although the debt was based on n written agreement (Kcuhall 
\ Holt CM AW GG2-9 L J Ex 293), to prove the contents of a deed 
( Slaiteri? v Poolcy G 51 AW 664=10 L J Ex 8, King \ Cole, 2 Ex 632) 
or the terms of n written lew (Iloitard \ 8 'mith, 3 51 AG 254=10 L J 
C P 245), the embczzli ment ci°cs, the prisoner •- election to office and tho 
terms of his official bond (Keg v Welch, 1 Den C C 190), and the acts 
and conduct of the overseers of the poor m one pandi have been held compe 
tent ns constituting an admission of tho contents of a certain certificate which 
was required to settle a paper in such parish Keg v Bawiostol c, 14 Q B 
Oil, Burr Jones Ei § 207 1 ay loi however in his work on Evidence questions 

the correctness of the re wining on which tho English doctrine rests, and 
calls attention to the fict that the Courts of Ireland where the subject his 
undergone much discus-ion hau disappioved the English rule Tajloi on 
Ei 10th Ed §411 Best gives the «amo account of the conflict but winds up 
an excellent support of tho English opinion by say mg “The v due of self 
harming evidence, liko tint of every ^ort of evidence is for tho jury, its 
admissibility is a question of law — tho test of which is, to •*ee if the evidence 
tendered is in its nature original and pioxnnate, and it will scarcely be 
contended that the self htuming statements of all kinds do not fulfil both 
those condition^ It miy, indeed, be objected that they usually come in a 
parol or verbal shape, and that parol evidence is inferior to written , but that 
is a maxim which has been much misunderstood The contents of a docu 
ment could most unquestion ibly be nroved by a chain of circumstantial evi 
dence composed of acts, every link in which might bo established by pirol 
or verbal testimonv ’ Bat on Ei 11th Ed 512 

Scope of the section This Motion departs from tho English law as 
laid down in Slattcne \ Poole >j, G 51 AW GG4 The views expressed m 
Laities s v Quealc 8 Ir L R 382 ha*, been adopted in the pre*ent Act 
Orhl admissions as to contents of a document "avo and except ns provided 
in this section are excluded under the present section Written admissions 
as to such matters, arc however ad missiblo under section 65 clause (b) Clin Ei 
140 So when tho existence, condition or contents of the original have been 
proved to ho admitted in writing by the peison against whom it is proved 
or by his representative in interest, such wntten admission is admissible Section 
05 clause (b) But written admission mentioned here must be distinguished 
from written admission made under section 58 This section does not exclude 
admissions which the parties oi their agents agree to admit at the hearing 
under section 58 So a party’s admission as to tho contents of a document 
not made m the pleadings but in a deposition is a secondary evidence, and 
cannot supply the place of document itself Shcil h Ibrahim v Parbati Hart 
8BHCRACJ 1G3 (1G5) Onl admissions as to the contents of a 
1 document are admissible when tho party is entitled to give secondary evidence 
of the contents of such document under sections 65 and G6 of tho Act Such 
; admis ions are al«o admissible when the genuineness of the document produced 
is in question * Where the question is” says Norton "not what are tho 
t contents of a document, but whether the document itself is genuine— that i-> 

f in tho handwriting of the party whose writing or signature is alleged to bt, 

t evidence may of course be given to prove or disprove the forgery This may 

1 be affected m a variety of w ly s by the party, ( sections 21, 70) by an attesting 

/ witness, (action G8), bv theoith of witness acquainted with the hmdwriting, 

l by experts (section 45), or by comparison of handwriting, (section 73) or 

i unless the genumenes- of the document produced is in question Ihe effect 

i of the last clause of this section seems to be that if such a document is 

| produced, the admission of the parties to it th it it is or is not genuine, may 

, bo received Kort Ei 153 

a Oral admissions of contents In Sheo PcrJiad v Juggernalh, 10 I A 

I 79 = 13 C L R 271, their Lordships of the Judicial Committee of tho Pm v 


34b 


THI INDIAN LV1DIN0L A Cl 


Council obstrv id Ihev con-idei tint if is imij dangerous thing to lf 

judgment upon vubal adnn sion- of a sum clue without \crj clear evi^ev 
especiall) when there an other mean- of proving thecae if a true one 
also Raghubat Dajal \ Blul >,a Lai, 12 t 09 (79) hen mono i lent on w 
contained in i piomi— orj note R i\ on it the tunc of the loan, tue fence 
to recover the mone> -o lent mu-t prove tho e term 6 ' bv the promi*- or) no 
tor in> uim)ii -itch a- the licence of a piopcr st imp, the pronn S0I 5 ", 
not admissible in evidence, the phmtift i- not entitl'd to . n iy \ 

dent of the note Parshotam Levant \ Fain/ Singh, 20 A l/o iiu, 

(1%3) 217 ste il-o Jlba> \ bheilfi Khan, 7 C 2 >0 , \ an ! a ry ,i 

fhatan b C 721 In the fir-t nimed ca e Ail wan Jin -G A at p ^ 

It appeals to me that eleei ion-' which have held otherwise ignore: ' toe P ^ 
of ections 91 05 and 22 of the Evidence Act , and I do not think tnat ^ 
denied tint tlie^e deci-ions condone and oncomage ova ion of the bt I ' 
see al-o Damoila> Jar/annath v Uniat ant 12 B 443 

Rule m the United States In the United fctitc- theic is al o a c°n^ 
on thi- point In that eountrv tin eonfliet is irreconcilable s- ^ 
unqualified!) appiove the Fugh-li uile others emphaticall) < ' 1 ' ‘rh r n tdili 
whole there is an overwhelming weight of without) in favoui or i _ ? 
lule In the leading ca-e -u-t lining the English doetunc the the p . (,,1 
allowed to prove the adim-&ions of the defend ant to the effect tn 
prosecuted to final judgment a fonnei action igain-t the defend I mi ^ 

used the following language The admission - of a pirt) ire not Oj i 
*•11110 objection which belongs to pnol evidence fioni other source . ^ in I 

own tatement- and ndmiwon- an mall cits, uhni-sible in e> ,a " fC? -a 

him though such statements and acinus ions inn) nn one whit mu ^ <{ 
ril) be contained in some writin„ deed or record Thus the ^ jj ^ 

1 partv that certain land had been convejed might be ncimitteti j ut 

come) nice mu t be b) aecoided deed The geneial pi me pie as to m i lt „ 
tion of written evidence as tho be-t evidence doe-, not nppl) t0 l " e , t ^n i 
of paities ns what i partv admit- agomst him elf nn) be iea nC (<rr 1 

true The weight and value to the statements and admi-sions win ' ) j^hnrr 
nig to the circum-t mces and must be detei mined b> tlie jurv <-> to prof 
0 Cush (Ala s) 513 ‘•o the admission- of iputv have been roceiv j,„| 

the contents of letter- and of a deed (Loonies \ fr ailhams & (■ ttatj \ , 

the existence of a partner-hip bi-ed on l w lit ten conti act (/««“' ( U| 

02 Pa 374) the tain- of i lea-e in writing \lat/loi v lhd 21 hratt i Q n the 

and the content- ot a telegram (Militants v Blu/cll 37 JIi « ^ 

other huicl tlieie have been numerous decisions winch have mam tame tjtut , 0 jiCi 
that there is no pmiciple m the Law of Evidence authorizing the *jm ^ 

the declarations of a part) even a- against himself for leeorcl or wriu u (pri ji ®' 
Tlie) point out the danger of nustal e or mi conception ns to m ^ lf t liff 
written evidence and al-o the clanger of ial ehood or fabrication ant ■ t( , { 
cultv of detection and the dangi r of following it coid tides to be I !01lS r# 11 * 
nioii) -o uncertain liieliuaeter The) laj down the mle that adnai 
onl) with ornl ti tnnonv mcl tint unle-- made m open Court tlw) fjcl 
tint onl) when pnol evidi nee wotilcl be ulnnsuble to e tibh-h the fiuinf * 

IhUtbc) ton v I IclrJtct 2> Arl 4 it littcnss M'Lhoij 11 ' r * ’ 
v teuton, 8Gl 30G Burt Jane’s § 209 

f 4- 1- 

23 Tn civil ( ists no uhm— ion is lelcv int, it !r , mt 
. , , utlici upon in txpic-b condition tin ^ 

S'' of ,t ,s not to l,o gt'on, o. .into ■ «, 

fiom wlncli the Comt can Intel 
pilin', togetliei tint evidence of it -liould not be gt' ^ 

Explanation — Nothing in tin- section ‘•h dl he ^^ 1IU 
exempt in\ bun-tei, pk uki, ittomt} oi a ihil from k 
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cudenco of nnttei of which he nn\ be compelled togicc S 23 
CMtlcnee undu section 120 

Principle of exclusion Vdmissions co\er« d by this section art excluded on 
principle" which arc txpre«sed differently by different Court** Bat on exammn 
tion it would be found that tho o explanations are more oi Ic*-*> uno Ui«f icton It 
would be better to c\ inline the ca c*. and to trj to find out whether the principle* 
laid down in th« m are rcallv •*'Ui factory 

Principle anologons to that of privileged communication \\ hen an 
id up- ion has bet n made to the oppo iti side on tin understanding th it it is 
not to he ii-ed against the put\ miking it it is privileged fl ilh Ei 2nd Ed 
20b ^ueh admissions ire commonly midt in tlu coin**i of negotiations between 
the parties or thtir igents with iwen to the compromise of the c aim which 
afterwnul-* becomes the "object of litigition and the n nil way by winch the 
pi r-on making the admission ecun s the pi inline is 1>\ stipulating tint the com 
mu me i tion s iro to hr 4 without prejudice Ibid In Dirhnvm v Dirhuson 9 Met 
G 471 (471) ( 1»») Deucy J said “1 lie rule of evidence exclude to some extent 
ind under c rtam circunistuices, the decl imtions ind adnn -ions of a p utv Thu 
the more fullv to piolect the rights of pirtu ■< Iitigitm,, ill thur eon mnnicitions 
with conned ire held to hi pn\ib»«<l iNidince of tins chancier Ins always 
been excluded and the rule has bu n s 0 broad is to < xelude nil idnu sions 
thus made Another instance of exclu inn of testimony is that of ui offei of one 
party to mother to piy a sum of money or othfr y iluahle considei ition, with u 
mow to i compimm e ot the nnttei m control eisj It must be pci nutted to men 
to cnd< ay our to buy their pc tee without being prijudiccd b\ i rejection ot 
then offer* Hence eiidenco of such offers or proposals is nrdeymt mil they 
ire not to be tal on is ailmis ions of the legil liability of tin p irty making them 
But hoio a distinction exists between the cases of an offei to pay money to settle 
a contioversi and an admission of particular facts, connected withthecise 
made b\ a pirtj pending n negotiation for a compromise The inoic eonicmcnt 
ride miyht hate been that which is applicable to communications betuccn client and 
attorney excluding a*, testimony ciciythiny communicated in this iclation which 
rule if applied here would exclude e\ ery idimssion made during the interview 
which was hid for such compromise To omo extent this rule was attempted 
to be mtioduceil excluding all admissions of thepirties even admissions of 
nartieulai facts when it ippoared th it th< y wen, oxpicsdy stital it the time to 
he made without piejudice But the exception wis soon uitrodiu ed tint the 
eudence was competent where it was the admission of a colluteial fict This 
theory i& consistent enough with general theory of privileged conununicltion 
(nde s 12G 129) namely, that expeditious and extri judicial settlements ire to 
he encouraged and that privacy of communication is necessary m oilier to 
encourage them , and there is indeed n pn\ liege foi a pirty s statements to an 
ofhcml conciliator In policy however, it may be doubted whether the recogin 
tion of si ch a privilege is in fact nece sary in order to foster private settlement 
or whether m fact the good that might be done by the diminution of litigation 
under **uch n privilege would bo greater than the justice tint is effected by the 
fiu* u e of the evidence made nvadable though denying the privilege At anv 
rate, whatever the arguments of policy the furthei and vital objection remains 
that tho supposed privilege does not fit the rule of law as it is everywhere 
accepted anu applied in^wore § 1001 (a) 

Theory on the analogy of the notion of contract Another theoiy ie c tm 0 
appirently on some notion of contrict is that m expre s reservation of secrecy 
(c g by the words mthout prejudice ) assimilates the offer to 1 contractual ofler 
"O that if the terms are not accepted the offer is null and c in hai e no ev ldcnti il 
effict In tn lie line i Steamer Co L R G Gh Vpp 822 (832) 1 Iclhsh L J said 

If am m sa s hi- letter is ‘ without prejudice that is tantamount to saying, ‘I 
make you an offer which you nny acc pt or not, as you like but if you do not 
accept it the hni»" mad( it is to have no effect at all It appears to me not on 
the ground of bad futh, but on the construction of the document what when a 
man siys in his letter it is to be without piejuiliec, he cannot be held to hue 
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entered into any conti let by it if the offer contained in it is not accepfel 
Similar!} Lindlcy L J in Wallet v Wihhet, L R 28 Q B D *ail 
“ What is the meaning of the words ‘without prejudice’? I think they emu 
without prejudice to the position of the writer of the letter if the terms ¥ 
proposes ire not accepted It the term3 proposed in the letter ore iccepM. > 
complete contract is established, and the letter, although written without pref 
dice, operates to liter the old state of things and to establish a new one tins 
theory is not tenable on two distinct grounds namely (1) that aami ions 
contained in an unaccepted offer if heated as ulmissions may nonethele s beu 

ior its evidential value and (2) that offers of compromise which do not cow 

the express words ‘ without prejudice’, may still be inadmissible in evuw 
and conversely’ Wigmore § 1061 (b) 

Theory of Exclusion based on public policy Confidential overtures o 
pacification, and any other offers or propositions between litigating P " , 
expressly or impliedly made without prejudice, are excluded on & r o“ n( " 
public policy Cory \ Bretton, 4 C A P 162, Per Tmdal G J » , 

Thatcher 8C A P 388, Taylor § 793 Tor without this protective rule, 
would often be difficult to tal e stops towards an amicable compromise or aaj 
ment and as Loid Mansfield has observed, all men must be permitted _ 
their peace without prejudice to them should the offer not «ucceeu, 8l,cn 
being made to stop litigation without regard to the question whether an) ^ 
is due or not Taylor § 795 “The essence-oLmn^ffer Jo„c^ipr£im^- [T 
Bayle y J in Thomson v AustenT? Drol A Ry 353, 3G1. is t™* 
inking «**» •*- -'-u * malp rcOficesn jl1 


making the offer is willing to submit to a sacrifice and to make itwjBjJ. ? 
“ Money paid upon a complaint made,’ says' Collenham L G J in y 'v. .u 
Hamilton, 5 Cl & F 133, “ paid merely to purchase peace is not proof ( 
demand is well founded that would be no evidence of the damig®» 
money paid to buy peace and to stop a complaint It is very often a wi e ^ 
however unfounded a complaint may be for parties to pay a sum of in°“ #( 
order to quiet the party miking the complaint” “Another class ot nu^ , 
which proof is not allowed consists of statements and admissions maue 
prejudice Such statements are inviriablv made m the course of neg»“ „ 
for settlement of disputes It is considered necessary to allow the 
speak somewhat freely in attempting^gettlemcnl* 

each other to some extent— "BuFit is clearn]ranhe“'iiecerary freedom 01 % ^ 
sion could not well -take place if all the statements or admissions m«ae c ^ 
given m evidence ifter the negotiations for settlement hid fuled W*, br 
Eo 53 It is of great consequence that parties should be llDl f 
correspondence entered into upon express understanding that it is to oe , 
prejudice And it would be hard indeed to hold that a letter which 1 1 (crn , 

be written without prejudice is admissible in evidence because the a, 

are not adopted m reply When used in the letter containing the on ^1 
words ‘without prejudice mu«t cover the wholo correspondence iiu 1 <1 
C 7 in Paddock v Forrester 3 Scott N R 176 = 3 M AG 903 J ' tl01 i 
utmost importance that pirties should have opportunity of free commu« 
without prejudice ’ Per (Tollman J m Ibid ‘ The rule referred to » £ ett ] t 


converted into a trap to inveigle the unwary into hazardous ^dmissio {lTf ,|r 
Iiw therefore excludes such admissions as appeir to ha\e been made . ofid- 
nnd hypothetically, but admits those only which concede the existence ® ^ ,n 

Ihhiler OH Dominions S Co 102 N Y Ml (Am) • Such comm “S 1 

made with a view to an amicable arrangement ought to be held very s* c 

’t parties wero to bo afterwards prejudiced by their efforts to comp*" „ p t 
would be inipo sihle to attempt any amicable arrangement of differeac , 
Air John liomtlfo in Hoghton v Hoqhton 13 Jieav 278 *- ll ” .f i-j ^ 

l/'Z'.'Wt' 1 ' 1 Gray 5C3 5G7 Thomas J said “PenceJl^j^ 

kL* ,s0n able man may well bo presumed to «eek_aftcr-itvi!VW j 
wlneb n tr , - fctru ', t ~ ri cht-i l nd^hy _an_nbntemont from. Jus ju c t dainiw-***, 
winch a man makes to purchase it is to lielSTcn.'not as his judgment « 
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he should receivo at the end of litigation, but what he is willing to receive and § # 23 , 
avoid it If the plaintiff had made the offer of compromise m open town 
meeting, proof of it would have been excluded ’ 

By this theory, ttie ofier is excluded because, ns a matter of interpretation 
and inference, it does not signify an admission at all There is no concession 
of claim to bo found m it, expressly or -by implication II tgmore g 10G1 (c) 

True reason of the exclusion ‘ I he reason why a mere ofhr of money or 
other thing by way of compromise is not to be evidence against him who makes 
it, is very plain and easily understood, — such an ofkr neither admits nor ascertains 
any debt, and is no more than saying that so much will be given to be rid of the 
controversy ” Per Richardson C J m Sanborn \ \eihon, 4H N 501 500 
Similarly m Hartford Bridge Co v Gtanqci 4 Conn 142 14^ Ilo\me> C J said 
The lav, on this subject has often been misconceived , and it is time that it should 
be firmly e tablished It i*> nc\ er the intendment of the law to shut out the truth, 
but to repel any inference which may arise from a proposition made, not with 
design to admit the existence of a fact, but nuioly to buy ones peace If an 
admis ion, however, is made, because it is n fact the evidence to prove it is com 
potent, whatever motive may have prompted to' tlio deilaiation In illustration 
of this remark it may ho ob eryed, that if A offer to B ten pounds, m satisfaction 
of his claim of an hundred pound- meiely to proyent a suit, oi purchase tian 
quility this implies no admission that any sum is due and therefore, testimony 
to prove the fact mu*t bo rejected, because it evinces nothing concerning the 
merits of the con troy ersy But if A admit* a particular item in an account, or any 
other fact, meaning to mal o the admission as being true, this is good evidence, nl 
though the object of the conyer«ation was to compromise an existing controversy 
The question to be considered n-, what was the view and intention of the party in 
miking the admission , whether it was to concede a fact hypothetically in older to 
effect a settlement or to declare a fact re illy to exi^t Thero is no point of honour 
guarded by the Court, nor exclusion of evidence lest it should deter from a free 
conversation But testimony of admissions or declarations taking facts for 
granted, not bee iu»e they are true, but because good pohev constrains the temporary 
y leldtng of them to effectuate a greater good is not admissible , truth being the 
object of evidence ' The preliminary question always is ” say s Doe C J m 
Colburn y Qroton, GG N H 131, 15G ‘not merely whether an admission of a fact 
was made during a settlement or negotiation but whether rt statement or act 
wis intended to be an admission It is a question, not of time or circumstances, 
but of intention So it l apparent that the occasion of the utterance is not 
decisive, that l'-, it may or may not have been accompanied by a reservation oi 
an injunction of secrecy and it may or miy not hnye occurred during negotia 
tions for a settlement or a compromise M hat is important is the form of the 
statement, whether it is hypothetical or absolute If, making all implications 
fiom the context and the circumstances, the statement assumes the advei&ary’s 
claim to be well grounded for the mere purpose of discussing a settlement which 
will ay oid litigation, then nothing is ictually admitted in any true sense and 
theiefore the party making it h in none tho woi»e condition for having omitted 
the phrase without prejudice nor for haying offered the full amount of the 
il um without iny pretence of compromise If on the othei h iml, the statement 
is absolute, so far ns appears, it is not «ayed by my cab ilistic phr we, noi by its 
occurrence in the course of compromise negotiations, or in other wo ids, a 
concession which is hypothetical only can never bo treated n3 an assertion TOpre 
suiting tlio party s actual belief and therefore cannot be an admission and 
convei ely, a conditional assertion is receivable without any regard to the 
circumst mces which accompany it H iqmore 10G1 , Pee also Cory v 

liictfon 4 0 & P 4G2 where 7 \ndal C J said “It is cleirly a conditional 
*t itement 

Scope of the section -Tin-' a ‘-timL.J* i* application^ only in civil cas s It 
is not extended to criminal crises {Tide eclionT29 infra) ~ An admission made to 
a stringer, under whatever term s as to S"crecy is not protected by the law from 
disJo lire 1/e Corn uodnle'y Dell (1S7G) "1 C P D 471 (47G) , II heelei y 
J e Manhunt (1831) 17 Gh D G7*> (GS1, G32) , II ills TV 298 But an offer by a 



Tin INDIW I Vim N CL ACT 


23 . P* 11 *' t ithc r virbtl 01 m ivntm,, -tit. I mi tin urnl< r timlin* tH 

it i •* not io ho iim| i " mii t tin jnrt\ mnkm M it Hiiotiulmi ible in end n* 
JI(t//<7#v\ s in til ] M i M ||') N> tin ofi r t > c >inprnmt« i imjit I* nr' * 
lwult without n trull »n «•* to uuifi(lrnc< l!nl it! n to piy in an* J b' * 3r 
of . mnpronn . ami with u \ i< w to Imv pia* h not evt'bno. nfndb* bi 
of i liiii-* mn ( \ Iti (linn U c 1* |f.» (m i m/ \ [fundi* l* 11 ’ 

II ttlflrnh/i \ hr, nil on 1 I sp ]|{ Inrun % / uftnn 2 I -n 17 1 Iltmux 
I twlinllini J \ ( rn 717 furlon \ linn nt 1 ]* \\ J1 » in in re fhiii't'j 
J (J B 1 H» |||t r [ 1 1 1 tiun vv i*» uln tin rn unit' n iioftc* " ill !i\ n 
to on* of 1u-tt<«litor tlmt In lm l hi p. u<! I or wn about to *tisp n*l p'TRi 
of Infill lit tlimiji I \pr« - 1 <1 to Ik vvntt u * \ itlmnt pr jwlni " ,lini lhI 
m i \ kIoik i to prov» tm m t of h mkruptcv upon tli lioarinj; of « linnKritp^ 
pitition In nilimttm„ tin unUf n notice I nm/hnn II iIIpwh J ' u<l ‘‘I n0n [ 
opinion the rult uhnli . vlinh.n iln.umcnt m irked ‘inthonf /nejulire' in c . 
ipplicitnm unk •* «onu pti on i m «!i put nr m^otiition with inotlur in 
Urms «r< olkrul for tin < Itlrmrnl of tin <h pnt< or in„itiition mil it *'D - 
to ih tli it tin Iuil„< mu t in c* irih In* • untied to l<wk nt tlm do ttnunl iiiOf 
to uotiinniK win tin r tho condition mull r nlmli idom the mlo appli** 
lln i ul<* l- a ruh ndoptid to i iiiildi dt put ml without pr.judic*' <o 
d tv'll «. ion tm tin purpiM of arriving it firm nfp.au mid link 3 tli<'n 
dispute or involution niutiiu olKr tin rule Inn no npplii itton It ■s' 1 ro 11 
tint the IucIri must Im i ntitlid to look at tin douiimnt to det.rmini mIh tn* 
doett mi'll t docs contain an ofl.r of t. rni- Moamoi u. think tint the rule n* 
no application to a douinu nt ulm.li in i(m imtun rim piejuhc* tnc P‘ 
to whom it is in Idrr "fd It mnv I>« that tin words • uithoat pnjuuiu 

intended to m. an without projudiu to tho writer if the offlr h r j.H?totl » 

m our opinion the until n nit entitled to maki this re erintion in re P* 

a document which from its th in. u r umv prentdi.e the per on to v f°r ll i* 
addressed il he hould rejut tin ollrr and fortius reason al o "< Hunk 
is entitled to look U the douinient to determine its charnct. r ’ '‘'T 11 rul- 1 

\ Ihi/nion 21 ^ol lour 0 1 But now the qiu-tion is uhether the'' 1 " 1 u, 
applies in India also Such a qm -turn aro . in nBmibtv c i c butd ' 
undecided by the Appellate Court 1 hdhnhau \ Gulahbhai 21 B 1<7 
ca.e the d. ten dint pleaded lnmtUion In rr ph the plaintiff r,h<? , j Lnl 
acknoul. .lament of tho debt by the defendant flic alhg.il ncknowlci o ^ 

uas written on l po t caul cut In the defendant ha the plaintiff « ^ 

Gnmmi and w is us follows — I hound to -t n.l Rs iO acconlu^, 

Iowa (hs.d tune) hut on account of the ie<. lpi of the intelligence of t . 

oEm> father I ha\c not been able to fulfil mj piomi-c But no"i 01 
ob eqiue. bung oacr I will po iti\el> paa Rs JO it bhel Hern MV 1 ' . t» 

. ir should not entertain mj anxictj whateacr in aspect thereot „ 

whateaei debts maj be due b> naj old mm, I ana bound to pa\ the * | 

1,fp ‘ H n , ie ^ ns 18 iadce.1 my earne t wish After tl« C11 

ayill he done Theiefoie I will positively pav Rs 'iO * flic po t tan 
it also the words 'without pugmlice m Lm,Ii 5 h The lower court tie ’ 
it was, theretoie inadmissible m evidence and consequently that the pi' 
claim was furred and they dismissed the suit On appeal the rule ' l r 
charged on the ground th it even if the po t caul were admissible >n e V tl) titf 
it dul not amount to an acknovvled£,ment of the debt claimed bv the p « h , 

which was therefore barred by limitation Candy J however m tleha"' 1 th 
judgment made the following obs. nations at p 180 ‘I doubt ffIie|WJ ,| 
po t card was ina lmi«sible in evidence To exclude it fiona evidence 1 c 
' ,p n0CPS 'ny to hold that the word without preiuhco amounted to an e ‘ jo 
condition that the card should not be used m evidence agunst the w« , ,f 
-bmgiand apparently the caul would luve been admissible The ie»'“ . 
laughnn Jin In rr Damira/ rrpaite Halt svpia w Inch the c 5iibordm'» te ' ^ 

mpn'oti/iwM fir °n t! ,st ' lliei quoted are not a« the Subordinate Judge 

u U , " fa . lh °J ^ thp that the uile winch oicliuhsdocj t 

h ' w n0 TPl.otion unle^ per 0,1 1 J»¥L# 

or nceotialion WU Jn n!,otI ! er md term aie offered for the settlement of the 
ni-goimion rint rule „ to 1„ found in m inj tw 
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“Probably a person making n demand for the first time cannot prevent 
hia demand being proved at the trial by stating that it is made without prejudice 
for until the claim is not admitted there is no dispute, and the rule is intended 
only to enable negotiations to be entered into to settle an existing dispute ” 
Powell 293 A letter which is marked ‘without prejudice’ but which contains 
threats to infringe a patent right if the terms be not accepted, can be admitted 
m evidence to prove threat. Kuttx, v Spence, 58 L T 483= 57 L J Ch 233 
In this connection Mi Chitty relates an anecdote of a young nttorney who has 
been carrying on a correspondence w«th a joung lady, m which ha had always, 
as he thought expressed himself with great caution Finding, however that 
he did not perform what he had led the lady to believe that he would, she 
brought an action for breach of promise of marriage against him When 
his letters were produced on the trial, it appeared that he had alwnjs 
concluded — this without prejudice, from yours faithfully C D The Judge 
facetiously left it to the jury to determine whether these concluding words, 
being from an attorney, did not mean that he did not intend any prejudice to 
the lady and the jury found accordinglj Law and Lawyers Vol II, W iqmore, 
§ 1061 , see also Hicks v Thompson, reported m the Tunes of the 19th Januarj 
1857 and cited in Woodroffes Eudence Act p 253 In VTalbridge v Kenni&on 1 
Esp 143 during a negotiation for settlement, the defendant being a«ked a3 to 
his band writing on a bill admitted that it was his Lord Kenyon admitted this 
for that purpose saying “any admission obtained whde a treaty was depending, 
on the faith of it” was inadmissible, yet the indentity of the hand writing 
stood on a different foundation it was m itter no way connected with the merits 
of the cause and which was capable of being easily proved by other means ” For 
the purpose of negotiation if correspondence beopened between the parties a letter 
written without prejudice prevents it being read at the trial ( Paddock v Fonester 
3 Man & G 903), it prevents also the reply to it {hire Harris, 44 Li J Bkcy 
33) and indeed, nil the re«t of the correspondence being read (Paddock \ 
Forrester, supra, Walker v Wtlshcr 23 Q B D 355) And a letter bo 
headed has even been held to cover letters which had already passed, where the 
writer clearly expressed his will that the whole of the correspondence should be 
privileged Pearock v Ilai per, 2G \V R 109, Ohm v Nautilus Steamship Co 
11903) 2 K. B G39 , Powell 293 The same rule is applicable in the case of 
conversations Unless there be n clear break botween the conversation which 
is clearly without prejudice and subsequent conversation, no admission of a partj 
in the latter part of the conversation can be given m evidence Thompson v 
J listen, 2 Dowl & Ry 301 Correspondence marked “ without prejudice’ can 
be seen by the Judge only with the consent of the parties IT alker v If tlshet 
23 Q, B D 337 buck letters are not admissible even for awarding costs J7>»/ 
They nro only available to the Court for seeing whether the^e are marked “without 
prejudice ” Inrc Dauitrey (1893) 2 Q B 11G , Peacock v Harper, 2G W Ik 109 
fhe evidence as to negotiations of compromise and the statements made during 
such negotiations are generally without prejudice It is ordinarily against public 
policy to admit such evidence and statements A conviction based on sncli 
admissions should bo set nside llhanja \ King Emperor 11 C \\ X 2G N 
sco also Abbas v Pedda 25 C 73G In a dispute between two parties letters 
and negotiations botween their respective solicitors which are written or declared 
to be without prejudice are inadmissible in evidence not only ngninst the parties 
themselves but iuso ngunst the solicitors. La Roche \ Armstrong (1922) IK 
B 485 = 91 L J K B 312-12GL.T G99 

The rule under consideration docs not apply, where admissions are mndo not 
under condition of their be«ng without prejudice (HnWirfcv Small, 1M A M 
UG) or where an agreement, though purporting to bo a compromise. Ins been 
finally concluded (as, where it ha-> bo n signed bj the parties and executed) Frog 
nell v Leicehjti 9 Pr 122 12S see al«o Mrajan v 1 Itmuddin. 20 C. \V X 1217 

In Healey v Thatcher SOAP 333 Gurney U excluded a letter begin rung 
with without prejudice’ and offenni, to accept sitisfaction Sec also Piddock y 
wester 3 Man A Gr 903 (919) In Stone \ Ibxalt 15 Beav 3S3 RomxUy M 
A excluded offers made without prejudice’* as being inereh an attempt to 
convert ofltrs of cotnpromt * into aclmi *:ous Sec also Williams y Thomas/ 
45 
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23 2 Di A Sin 29,37 Sco'nNo tlio observation* of Lonl St Leonard* in J° r f n '[ 
Money, 5 H L C 21"), whore he «nid * When nn attorney goes to an 
part} with n uew to a compromise or loan action jon mu*t look W ^’ C) 
great care at his evidence of vvlmt then occurred ’ Field TV 7th M ** 
nl«o n statement made to the opponent's nttornev with the object of obtflioi 
compromise is not admissible m e\nlence Tardtn v Sheridan, 2 C A K - 
In ca«es where a partv wronged ha« nthoici of civil or criminal r 
and where nccordingl} it is held lawful to enter into a compromised thecr 
liability (Ken v Lceman G Q B 308 321 , 9Q B 395 , fishery 
Watei Go (187 r >[10Ch 297) them seems no runon wh} adrm sions 9ho 
be privileged on the same principle ns m nurel} civil ca«e 9 ns abov e exp 
T Et 300, see abo Dhnnjn v Am// / mprror, 11 C W N 20 N, AM** 
Pedda, 25 C 730 . „ 

“ An ofler of compromise the essence of which is that the party W" , 
is willing to submit to a sacrifice, oi to make a concession is rejects* ^ 
nothing at the tune was expros-dv said respecting its confidential charset*? 
if it clearly appears to hn\e been made oh the faith of a pending trey.,, 

which the part} was led In the confidence of nn arrangement being enei 

Mahahn Singh v Dlnqjoo Singh, 20 W R 172 Mi Justice 1/ooa 
menting on the above passage said “ In the nb ence, however of nn) ^ 
or stricth implied lest net ions ns to confidence, nn offer of compromise is . 
admissible and maj be material as some ewdcnce of liability * eUC h nn 

beeu said it mav not lie proper to enquire into the exact terms offered, a ^ 
offer might Inve been made for tho sake of purchasing peace and witn ^ 
intention to admit liability to the extent of the claim ” Meajnn r 
41 C 130=20 C W N 1217 = 25 C L T 42 


Facts admitted before the arbitrators 


— Tacts admitted before arb ■ 

can be proved by them Gi egoi g v Iloiiaid, 3 E=p 113 Theplamwj* ^ 

the witness “ he was «o anxious to get out of the law that he would re . ^ 

question m dispute to the witness as arbitrator ’ and asked him to tell ^ 
defendant, to get him to compiomise at tho tame time admitting tue ret r ^ 
money on account , held, on the fact “not to have originated in an} A 
compromise and therefore to be admi-oible Thomson v Austin • J V.c otf xt 
R 3o8 vAn adimwon betoie an arbitrator h adinis^ible-iii- evidence ft ^ ^ 
it is_ free JOTThe Court dealing with the facts to attach whntevei w . e, f Ut cv,^ni e 
proper to sucTinh>limssion 1 be rule enunciated m section 23 of the ^ 
Act does not applj to such admission Puinah Singh v ItamautQ) ^ in 
348=4 Paf L T C76 = (1920) Pat 52 

Under circumstances from which the Court can infer, etc Tin ^ 

or igunllv drafted contained the woid^s infei that it wis the intention j n 

parties th it for the words infer that the parties agreed together tn j m|4 . 
England theic has been some difference of judicial opinion as to whetne ^1 
fions whether expies-. or implied fiom the offer of concessions axe P™ fa s 

bj the mere fict that the} have been made in the cour e of negotiation | 

settlement For the privilege tide fat dine y Sheridan (1846) * b « - fl ;/ 
agunst the privilege tide, hichokon \ Smith (1822) 3 St 128 II allace v*^ JIt 
(1830) "M A M 446 An intermediate po ltion was taken by Kenyon , 
Turnei v JtaiUon, (179G) 1 Esp 474 see also Giegoiyv Hon aid nr e o'* 1 
113 The true view sa}9 IT ilhams II ills ‘ would seem to be that they ^ 
privileged unless it can be implied from the iangmge or conduct ofthe F 
that thej were not intented to be disclosed but that this inference will IrLl > o j [fee 
b« drawn almost as a matter of course from the nature and cueum tonce p ] 

case II ill? pi 299 Thi- difficult} i> further more obviated by 1 
used in the section ^ 

Explanation The explanation refer-* to the obligation on the 
liirristers and others to answer questions as to profe-sionaf coiiitttiu 
iiuule to them m furtherance of a criminal purpose or as to an} fact ° 
show ing the commission of a crime or fraud since the commencement oi 
empiov ment Cun Th J 41 
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ILLUSTRATIVE CASES 


idimssible 

Admissions to n person to whom tho 
parties wont for compromise are not 
inadmissible m evidence unless there 
was an express agreement that the 
evidence of the state inents was not to be 
given Fnm Bulah Ram \ Bhaqat 
Ram, A. L R 1926 Lah 548*= 9 1 Ind 
Cas 363 

An admission before arbitrators is 
admissible m evidence although it is 
for the Court dealing with the facts to 
attach whatever weight it thinks propel 
to such an admission Punjab Singh 
\ Ramautar, 52 Ind Cas 348 

Admission mide bv tho tenant 
defendant before the pleader of tho 
plaintiff landlord, to whom one of the 
defendants went before the suit for 
compromise is admissible in evidence 
m the absence of any express or 
strongly implied condition th it evidence 
of the nmB would not be given Meajan 
v Ahmuddtn J lean, 20 C W N 1217 
=*44 C 130-34 I A 571 


Su 

Inadmissible 
Tho Court is preoluded from making 
u«e of the admissions in a deed of 
compromise which was entered into 
and subsequently set aside on the 
ground that the agent of one of the 
parties was not empowered to enter 
into it Ilnhia v Makhan, 83 P R 
1877 

Where after n notification for the 
compulsory acquisition of land negotia 
tions are staited with the owner of the 
pioperty by tho Government expressly 
‘without prejudice’ evidence of these 
offer* I* not admissible in an appeal 
by the owner from an award as to the 
price made by the District Judge 
Ranxor v Sect clan/ of Slate AIR 
1926 Lah 509-92 Ind Cis 319 


24 A. confession made by an accused peison is irrelevant 
n in a cnmunl proceeding, if the making of 

the confession appeals to the Coutt to Irae 
or promise, when me been caused by any inducement, threat, oi 
lev wt ui criminal piomise, having lefeience to the charge 
procee tng against the accused peison, pioceedtng fiom a 

pei->on in uitlioiity, and sufficient, in the opinion ot the Coiut, to 
give the iccused peison giounds which would appeal to linn 
reasonable foi supposing that by making it he would gain any 
advantage oi «i\ oid an> ev ll of a temporal nature in reference to 
the proceedings against him 

Confession— meaning of I t has a lready _been _ g tated ^ that confes ions-, are 
merely on e soecies- o f admission'', namely, that epecies'whtcliconslsts in adiiect 
acknow ledgment of.guilt m a crmn nal^chnrgu , The acknowledgment must he 
m express worth by the nccuseiTTn a criminal c ise, of tho truth of the guilty 
\ fact charged or some essential p irt of it Wig more § 821 So the question is 

what admissions do amount to confessions? The word confession “ has not been 
defined in the Indian Evidence Act, says Mali mood J in Queen Empress y 
Rub it Laly 6 A 509 (F B) at p 539 , “it, however, occurs under the category of 
! admissions, and to mako my memmgcleir I adopt the definitions given by Mi 

i Justice Stephen in Art 21 of his Digest of the Law of Evidence by saving 

, ‘ confession is an admission made at any t me by a person charged with a crime 

I stating or suggesting the inference that he committed that crime ’ In Queen 

Fmpress v Jaqrup 7 A 646 (647) Straight J although he refused to follow the 
definition given m the Digest on the ground that the Digest “was written in view 
I of a proposal for preparing a Code of Evidence for England, anil it can 
i scarcely bo regarded therefore as an authority to guide mo in construing an Act 

I Passed by tho Legislature of this country in 1872 yet adds “ though I may 

I add that I do not find any thing in Mr Justice Stephen s definition at variance with 
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the Mew I tike” According to him ilso the word confession must be construed as 
meaning the same in s 30 is m ss 24 25 and 26 In bnveratrix v Pandhartnm 
6 B 34 the definition of Mr Stephen was practically adopted and m 
Empiess v Nana 14 B 260 (F B ) that definition was quoted with approval b 
the last case the accused was charged, under s 411 of the Indian renal om , 
with dishonestly receiving stolen propertj In the course of police invenija® 
the accused was asked bj the police where the property was He ropl^o. 
he had kept it, and could show He said he hid buried the property in the nei 
He then took the police to the spot where the propertj was concealed/ 
with his own hands dismtered the earthen pot in which the propertj was P 
He made a second statement when pointing out the spot to the ett * c , 
he buried the property there The question was whether those state 
amounted to confessions and as such excluded under s 25 Afeta tnit tne 
statements were clearly in the nature of a confession is they , ^ 

inference that the prisoner committed the crime and even if not inten 
the accused as a confession of guilt thej were an admission of a enrm 
circumstance and would form a very important pirt of the evidence agai Q. 
accused as showing that he hid not coine by the propertj honestly, anu, ^ 
properly within the rule of exclusion in regard to confession made by a p ^ 
in custody of the police But Straight J in Queen Empiess v Jagiup _ V 
was of opinion that onlj statements which are direct acknowledgmen e < 

should be cilled confessions This view of Straight J was followed 
x Sautya Bandu, 11 Bom L R 633 where at pvge b36, Chandraiark : g 
The Indian Evidence Act makes a clear distinction between an admiosi ^ 
confession It is only under s 30 of the Act that the confession ot on ^ ^ 
or more accused persons jointly tried for the same offence, can be » ^ 
consideration as against the rest It must be a confession to be so aumw ^ 
is, it must aflect both the person confessing and the other accused 
statements Yeshuada taken by themselves do not fill within that word 

held by the Allahabad High Court in Emperoi v Jogrup, < A W% m| s , on 
‘confession’ must not be construed is including a mere inculpatorj . e «.tru*tlT 
which fills short of being an admission of guilt Section 30 must con 
construed The leirned Ses ions Judge has construed the statement 1 j «cc* 
fession by a process of mferenti il reasoning which is not what the tci 
tion 30 countenance” , 4 w there 

In Queen v Mac Donald 10BLK App 2, Phear r observed vow bct 
is n distinction in the Evidence Act between admisions and c0 n i e q off ed ^ 
the judgment contains no definition of the term This case ‘' va ® _ 0 Jight 

Pnnsep J m Empress v Daiee Par shad 6 C 5 30 which also tn f0 _ £ tJ tprt <s 
on the subject So the question afterwards raised by West J in 
v Thibhoian Mamck Ghand, 9 B 131, 134 namely what are the partic 
of statements which it is proposed to prove against an accused P e / S0 “ n jeir)* 10 
lish an offence or in other words what admissions do amount to cofessio 
ed unanswered m both the Calcutta cases Neither in Queen the 

A/t Mulhcl, 15 C 5S9, a subsequent Calcutta case Wilson J exp ^ er c f 
exact meaning of the word confession, although he admitted this tna 
difference between admission and confession In Queen Empress v J Vj c ol 
15 C 595, Petharam C J also said If the contents of tne docum 
amount to a confession the document itself would be relevant as an jd 
under s 21 of the Evidence Act’ So there also the learned Chief r 
nutted the existence of difference between admission and confession gI Icn* 
giVL nnj definition of the word confession The High Court of -.pod* 5 

on this point So neither the earlj reported Calcutta ensos nor yj 
Madras ca«es throw any light whether in interpreting the term coni i 

should accept the strict definition given bv Straight J in Queen fji* 

Jarrrun nr k. T DureSt Ol w» 


■kognip or follow the definition given bj Stephen J in his Digest ® . m(1 bf » 
01 r valence namely that a ‘confession is an admission made at eonid 1 1 
Verson charge/ 1 with a crime stating or suggesting the inference that nc ' pr 

the crime Jr, fmptror v Kannal Malt 41 C C01 « 15 Cr L J 7 ^ ltun? i u 
rm, 5 * ' t 'v as held that confessions nre statements either directly * 
guilt of the accused or statements suggesting the inference that he com 
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crime with which he 13 charged So the majority of Indian ca=es followed the 
definition of the term 'confession’ given by Stephen J m his Digest of the Law 
of Evidence “1 he confession is not defined in the Evidence Act, but it has 
been many tunes interpreted by judicial decision It has been defined as an 
admission made at any time by a person charged with a crime stating or 
suggesting the inference, that he committed that crime Therefore, not only 
statements which amount to a direct acknowledgment of guilt are confessions 
but also inculpatory statements which although they fall short of being actual 
admissions of guilt, yet suggest an inference of guilt and from which an 
inference of guilt follows The factor determining whether « statement 
amounts to a confession or not is not the motive of the party making it but 
the fact that it leads to an inference of guilt ” Mi Em Tha v Emperoi, 5 L 
B K 131=4 Ind Cis 1028*= 11 Cr L J 153, Rain Baksh v Emperor, 16 
P R 1886 Cr , see also Empet 01 v HajiSher Mahomed 75 Ind Oas 70= 4GB 
961=24 Or L J 870, Queen Empi ess x Pandharmath, 6 B 34 , Queen Empress 
v Jave Charan, 19 B 363 , Empress v Dabce Pei shad, 6 C 530 A confession 
is also an admission of fact as well as an admission of guilt Abbts Ah \ 
Emperoi, 4 Cr L J 471«=*3L B R 208 (F B) A confession is an admission, 
made at any time by a person charged with a crime stating or suggesting the 
inference that he committed the crime Hahman v King Emperor, 51 P L R 
1905=20 P R 1905 Ch- 
in Emperoi \ Mahomed, 5 Bom L R 312, the accused was tried for the theft 
of a box, and a policeman gave e\idence to the effect that he had seen him carry 
mg the box at night, and that when challenged he had stated that the box wa* 
his own The statement was found to be false, but it was ne\ erthele's held 
by Crowe and Chandraiaikar, JJ, to have been rightly admitted “In order 
to determine” said the learned Judges “whether the statement is a confession 
of guilt or an admission of a criminating circumstance, we must look to the 
statement itself Here the statement of the accused was merely that the box 
belonged to him , it was no admission whatever of criminating circumstances 
It was, therefore, admissible The statement held to bo inadmissible in Impera- 
irix v Pandharmath, C B 34 was of a different character There the accused s 
statement admitted possession of a cheque alleged to bo forged It was an ad 
mission of one of the criminating circumstances which went to make up the 
offence charged against the accused In the present case the statement does not 
amount directly or indirectly, to an admission of any criminating circumstance 
and is therefore, outside the principle of the ruling cited ” ‘ In the result,” s ly s 
Carnduff J in Banndra Kumar Chose v Emperor, 14 C W N 1114 at p 1197 = 
37 C 467 ‘it seems to me that each case must be decided ns it arises with re- 
ference to the question whether the particular statement concerned, whether it 
be positive or negative, verbal or expressed by conduct, is or is not a confes- 
sion ” Bee also Mulhu Kumar Suami v King Emperor, 35 M 397 , Emperor 
\ China, 22 Bom L R 1217 "By confession I understood not nece c sarily a full 
confossion of guilt, but any statement made which being relevant to the issue, 
may be put in evidence against the person making it.” Per the C J in R v Wong 
C7m» Kxcat , Rotcoc Cr Ei 37 Confessions of other crimes, not relating to the 
charge, e g showing or admitting a general tendency even to the crime charged 
are inadmissible. 72. v Cole 1810 , Iwscoc Cr Ei 37 

In Smith v rmperor, 43 Ind Cn« 605, at p Gil, Phillips J said There 
is no definition of confession in the Evidenco Act, but 1 take it that it must 
bo something more that n mere admission In Emperor v hangal Mah 26 
Ind Ca- 161 = 15 Cr L J 713=41 C C01, when dealing with the admissibility 
°* ■ Ptatemonts it was said that ft useful test was to ascertain the purpose to 
which they -were put by the prosecution If the prosecution relics on the state- 
ments of the accused as being true then they may and probably in many ca«es 
would bo found to amount to confe»«ions Accepting both thc^e propositions 
I would add that in order to make a statement a confession it nppoars to me to 
be necessary that the inference ns to the criminality of the person making the 
statement should be gathered from the statement itself, for 1 think it 1 * quite 
possible that in mnnv cases a statement which hr itself does not contain any 
inference of criminality may m the light of subsequent events or of subsequent 
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24 . evidence etron„ly auppoifc such an inference If the statement m itself i* not 
incriminating - I am doubtful whether the fact that it does become incrimmatm tf 
owing to subsequent events would make it a confes«ion ” See also Pan G6nj 
v Empetor, 19 Cr L J 42, Jasoda v Empnot, 53Ind Cas 601 

An admission of all the ingredients required to constitute an offence i' 1 
confession A statement ot the following kind cannot be regarded a con 
fes«ion of complicity m an offence “I told the othei act used that, if tW 
wanted to kill my husband, they were at liberty to do so and I would bring no 
case against them But when they arrived at my husband s house on the fatitm 
night I endeavoured to restrain them and was only prevented from doing so d 
their threats to kill me ind my ‘•on if I interfered I did neither tike any p™ 
m the murder, not did in my way assist the murdereis after mV husband traspn 
to death” Bhag Singh v Empcroi, 4 Ind Cas 429 *=24 P W R , ,7, 

153 P L R 1909 A statement of an accused to the effect that under tore 
of death, he was forced to sit outside the door of the hou e where i murder 
being committed to vv irn the murderers of the approach of any body, and 1 n ° . 
divulge the secret and to remain an impassive agent m the crime, and tna 
took no part in it on the other hand he vainly tiled to dis>uade the co-acc 
from committing the crime, does not amount to a confession of either m “ ^ 

or its abetment and consequentlv is also inadmissible in evidence under ^ 

of Act I of 1872 against the accused Gul ffo&sain v Gown, 38 P >» r on 
1910=24 P R 1910-193 P L R 1910 A confession nm«t be a conte< » 
of guilt or a confe won of facts which constitute in law the offence f , 
Mere admissions of incriminating facts will not amount to a confession, 
those facts and the necessary inferences fiom them amount to an offence 

Thien \ Goun, 1 L B R 133 ^ 

Where the accused expresses his willingness to tender an apology ^ ' 
complainant it is unfur for the Magistrate to tieat the circumstance j 
dicat ion of the accused’s guilt In re Abdul Ralnman , 4 h W 556® u w 
462 *= 36 Ind Cas 142 ^ 

To constitute v confession’ under the Evid« nee \ct it is not neces ^ 
tho person confessing should make a full ind explicit admission ot nw j ^ 
clean as to leave no other hypothesis tenable Smith v Emperor 43 m 
605=19 Cr L J 189 ^ 

The fact that the aocu ed did not claim a piece of cloth is b ,s j^vf 
tho Police but admitted at that time that it belonged to the deceased mw , rr 
been due to this that the defence is not always stated during the P° 1,c *“j ur «l t* 
and any statement made to the Police to the effect that an article P™” |Jfl 
suspected men really belonged to the dece i-ed could amount not to « m 
but to an admission Shua Dm v Emperor, 5 Lnh L J 128 „ 

Admi«sion is usually applied to a civil transaction, and to tho e in* n f f - 
cnminal caves which do not involve a criminal intent The wnn f guilt- 
sion is usually u*nl in ctumnal Courts as denoting an acknowledging ^ br 
Amission m a civil suit that a document is genuine cannot in a lorcf 
ngarded us confession at alL Imbnr -lit v Empetor, AIR 1929 uii 1( * 
Confession— Principle of admission Confessions are merely * 0 f 
of admissions namely tlint <-pecies which is a direct acknovvlidgn»» ^,,^1 
in n criminal charge For that particular sort the danger of untrU 1 
exi“Ls and a *>poeinl rule b ised on the general testimonial principle ot t P‘ ocC upi'* 
ne-is of narration becomes applicable That rule « at luffed the confession 
the status of ordinary admission , its relation to other ruled of ElviUcn j !f i« 
torn determined by its quality as an admission For example as an ex ) *3- 

statement it would ordinarily be obnoxious to tho Hearsay fU1 . CP priJ’ 1 
missions are cither not within the prohibition of that rule, or are an g.^, »1 5 
to it this being tho ground for receiving admission in general, it s “ s 
for confrtxtons ftigmore § 816 The principle on which a party 8 *? 

ndmi«iU* h thus stated by Chief Boron Gilbert ‘As persons interr- ^ 
utterly removed from giving evidence for w-uit of integrity, so on the [■* 

ihr voluntary confe^on of the party in interest is reckoned the best evi' ieD 
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if ft man's swearing fw r Uw mterK can give no credit, he mint certainly he given 
mod credit when lie sacra a„amst it but tin n hie confession must ba volunfcirv 
and without compulsion , foi our lnw in this differs from the civil law that it am 
not force an) man to nun e himself pun ami force mn> compel men to confess 
what is not truth of facts, nnil consemu ntl) C tich extorted confessions nre not to 
be depended upon ’ Gilbert Ei Oth JOa (1801) p 123, If v H arid shall, (1783) 1 
Leach, 263, Doe \ H mnitnqfif 8 A A E 691 (700) , Slattenc v Poole y (1840) 
CM A, W CG4 GG9 , H til* ft 2nd Frl 150, faylot § 865 The confe-nons 
of defendants are receded on the '•amc pvmciple as that on which admissions m 
civil suits are received, t»% the presumption that a person will not make an 
untrue statement against his own mteresL Taylor § <23, Ifotcoe Ci Fi 3 7 
So it is clear that confessions could nl o have entered under the Hearsa) exception 
for statements of fact* against interest the nccU3 n d not being a qunhfied witness, 
and could to <Ia\ be B o regarded where the accused, not being compellable, fails 
to take the stand In/e section 12 clause 4 and notes thrieiimfri , Wigmon § 
SIC Foot note As in tho case of admissions certain vicnuous mlmissions » e 
those of agents nncl other persons are often receivable so nl*o in the case of 
confe sions the confessions of oo accused eo conspirator* and others nre also 
receivable II tqmoie $ 816 


Use of confessions in endence— its History and development Rougblj 
speaking there arc four distinct stages in the hi-toi) of the law’s use of confession 
From enrlie t tune down to the times of the Fudois and Stuarts, all sorts of con 
fession* are frcclj admitted During that period no doctrine was nv mlable for 
excluding confe •'ion a in the modern «cn«c All narratives avowing guilt nre 
accepted in evidence without discrimination and particularly without question ns 
to their proceeding from hope of pronii es or from fear of threats ev en of torture 
In the 2nd stage wluch comprises the second half of the 1700' the matter begins 
to he considered, and it is recognised that some confessions should ho rejected ns 
being untrustworthy In II kite s Ti tal, 17 How St fr 10S5 which took place in 
1741, the accused s examination before a magistrate being offered the clerk was 
asked whether it was voluntarily given w Recorder presiding said 'That is 
nn improper question Unle-s the prisoner has insisted and made it part of his 
ca e that his confession was extorted by threat* or drawn from him b) promises 
in that case indeed it would have been proper for Uo to enquire by what _means 
the confession was procured’ In 1775 in Rudds Case, 1 Leicli Cr C 135, t/jrd 
Mansfield said w fhe instance lms frequentl) happened of pei sons having as.i~ 
confessions under threat* or promise® the consequence as frequentl) ha* b-^s 
that such examinations mid confessions have not been made use of again** siien. 
on thur trial But his remarks vveie made ns regards per ons like apjrwr*-* t3i}i 
wt re drawn b) promise* nn<l n-surmces to answer to nn examination zsl iv *Tenr 
I 't_on oath and not of confessions in general II ygmote §813 Brr* a. tTsJL 
Xmes J and Egie If in Warnl shall * Case 1 I each Cr C 23 = '5cj5 1irr*ke 
modern rule tint confession-, which nre obtained b) threat* c- 
f admissible in ev idence From this tune onward the hi **srrfr ^ ifocxTu* u 
f mere!) a matter of narrowness or broulness of the exclo 1 of. * Ferawre 
§ 819 In the third stage comprising the 1800s, th<* 1 xn u 

developed under certain influences to an abnormal extent . mi n. 

the rule admission the ( xception II igmoie § 817 Er ai«- •b^nmrrT * r 
there was ft general suspicion of all confessions a *.» *— */ 

vnd an inclination to repudiate them upon th* tv**, 

continued for half ft centnrv when an effort to Lemma* $ ^ “IL* 

inconsistent precedent* ftnd the improyeme^** r T t.- ? f " ■ 
procedure brought clearl) before the prof«»#*a»s * me \f ~ r s* ~T^L 

results reached II igtnote § 820 ‘"In tj* ^ a " c 

reaction sets m here and there but it t *r-rtr* - 

movement, and little is accompli h*i t ' " 
practice Wigmoie § 817 
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l Na ™< MB 260 (263), Wtgmon § 821 , R v Kanjal Kali, II 
/q 7 l 19 p 5 ’ 1 '%"W a . T FX r , or ' 20 A L T 128, R v Pandhan rtalh, b B 31 
v 7“ l ‘/‘“ fmn i 0B 131(131) Therefore the term ■confession” does.* 

mn f J 1 Y gul ^ conduct (2) exculpatory statements and (3) acknowbfe 

ments ° f subordinate facts colourless with reference to actual guilt TTi gum 

,■ m conduct It is clear that nn accused’s guilty conduct such as fleein" 
om arrest, concealing the trices of crime, fabricating fal^e evidence, suppress? 

restimony and other behaviour mdicitive of guilt} consciousness on the pin 

SfiPn^oS , J? ot a r mo«nt to confession In State v Eemhart, 26 Or ft 
825 \ Am ) J 9,1(1 “The defendant contends that, in as mwU 
me onl> evidence tending to show the embezzlement is the false entries int* 


♦haVv.iv V ’ , 011,1 ine attendant contends that, in as mu™* 

l°"2f ®7 ld | nce , Ending to show the embezzlement is the false entries w tbf 
0 o f til e firm kept by himself in the course of his employment, such entries 
are extra ludicial stnipmonfc c _ ..iflUnt 


„ r .° ^ ot me firm kept by himself in the course of his employment, such entries 
t r ? j! U( lcla \ s taiementa in the nature of a confession, and not «ufficient 
,n nnl ff corroborated by other evidence But we cannot concur 

. Jf°?l i! 1 4" confession in a legal sense is restricted to an actnowH 

n„, , ^ udt made by a P p rson after nn offence has been committed andrftf 5 

2X, 23* a m S n ’ s 4 tement or declaration of an md< pendent fact from whith 
JSSnJSwk,?? be ,nferred T , h e entrus of thP defendant in tliebooM 
hnf- nr a tII*/ 5 ^ e WflS ret l u,re( l to keep are not confessions or admissions of gnut 
, I f j ec 7 innocent m themselves , and it is only because they are d° 
EhiU.™ fraudulent that the inference ,3 irresistible from the man«» 
y tvere made, that they were intended to cover up hig misappropn® 10 

oonfef™f to -a / n'“ ,, T‘ te , AU . the ^durations of nn accused person an® 1 

stalfeeswwV'k 1 ‘i 16 1 denied or attempt is made to explain c®.»« 

Svconf 


1 . *“* 0f " uunfession by n prisoner’ It has nothing » f “? 

“S' ? "as not an admission of his own guilt, but on the conMjf® 
from the mi he fi. per30n That “ ms preferred on oath 111 no way de»‘ B 
^affil e „ nce i may be drawn from it unfavourably to the pn ‘ 
!! "fZ, "J 0 , ‘ satlon “K-nnst another and thus furnishing with other*”] 
lOl ffi s! °' vn Wl11 Fe > Hnffm C J m Stale v Broughton, J ** 
statement. 'lty consciousness cannot be proved bv admitting ere" ilp*J 
n'? 5 mv h , 0 " , . , : g lhBm to be fabricated IFiymorr §831.*] 
J 105 " ’ 6 B 34<37) ' Ah Fo ° n Q v Emperor 22 C W N 831- ,sCr 


note faft noftbitnil f su Y dmate facls A ” acknowledgment of 
crime oliarSS ,n T oI ' ,DE gudt. or m otber words not essential “ ® 

l 'n COnfc ‘‘ MO ? In Gross fields Trml, 26 How St.Tr ‘ 
“ charging the jury said ‘ Gentlemen, those declaration 

lia'vo^b^n ns ,1"'. ° £ “ we ' , P° n mil uttered before the deed cbM. 

, cen _ aq lt seemg to me Imoronork onlUA > „„ n t ac . 0 , nn • tlipv ore nqf P' 4 


hnfS °IT iiT O A f x T a « to the rules of evidence, what < 
of a conff>«inr. £. t P ,rtlc ular fact is admissible evidence not m -itf 
01 n con tension, but ns evidence of the particular fact ’ The di i£iaf ;" 

wl lW rrfincm™t e f S '? n ir n ' 1 r n u dmi ’-“>n, as nipliedm criminal law is» 0 ‘“'? l f < 
the evidoime Lb „lT cd Up l n ,he substantive differences of the lehaw® t! 
trinl^intbn ueducod from each A confession is n direct nckl.owWe“''! (! 

dudes nnmlm? f ‘ lw , "““"ed, and, bl the very force of the dcfimW" , 

by theZ-n 1 M w h'ch, of itsilf ns applied in criminal law, is » «»&?, 
tonmphed’of fact, pertinent to the ..sue anil 
»uScn7to n ,7lZrS r00f °f otl,or f ; ct » to pro, e hi. Built, but of lt«“‘ V 
Mont 485-?TO h K e 3" 29 con ' lc,lon p " 'dolloua,, J ,n State r 0“" 

phuneil'by "lonZm?, 93 / 0119 nr tshat are not confe..ions were very 
when ' forter, 32 Or 135-49 Tnc W A. 

from which CTili I 'i.i 1 , ,h J l "l admission of n fact, or of a bundle f.a 
pi.lt nm, iZd noZZnifn <HiUC r' l ‘ ,,? ° r r h,ch uithin nnd of them« h” 

ui noniinaliHl n confession but not «o with the ndmn«'> n 



WEIGHT OF CONFESSION 


361 


particular act or nets or circumstances which may or may not involve guilt, and S 24 
which is dependent for such result upon other facts or circumstances to be 
established It is not necessary that there be a declaration of an intent to 
admit guilt, it is sufficient that the facts admitted involve n crime, and these import 
guilt, or as put by Mr If hat ton, ‘ I am guilty of this ’ , and “this" imports the 
admission of all the acts constituting guilt It is necessary, however, that 
the accused should speak with an animus con fit end i or an intention to speak the 
truth touching the specific charge of guilt, ami when he, with such intention, 
narrates facts constituting a crime, the guilt becomes a matter of inference, 
a resultant feature of the narration without an explicit declaration to that effect 
So that we conclude that whenever the statements or declarations of the accused, 
voluntarily made, are of such facts ns involve necessarily the commission of a 
crime, or m themselves constitute a enme, then the facts admitted import guilt, 
and such admissions may properly be denominated confession ' 

Confessions- Bivision of Confessions may be divided into two classes — 

Judicial and Extra judicial Roscoe El 37 Judicial- Confessions are those 
jrhlchawelnade before the magistrates, or m Court in the due course of legal 
proceedings , and it is essential that they be made out of the free will of the party 
and with full knowledge of the nature and consequences of the confession Of 
this kind are tho preliminary examinations, taken in writing by the magistrate, 
persuant to Statutes , and the plea of guilty made in open Court to an indict 
ment Green! Ev § 216 Extrajudicial confessions are those which are made 
by theuparty elsewhere thnn'beforeTa magistrate, or in Court, this term embrac 
ing_nqt^onIyjexphcit and. express confessions of crime, but all those admissions 
of the accused from which guilt may be lmnhed All confessions of this kind 
are receivable" m evidence, being proved like other facts, to be weighed bv 
the jury Greenl Ev § 216 A Judicial confession is sufficient in itself 
to support a conviction It is, m other word®, a plea of gniltv Ifoscoe Ci 
Ei 37 

Extra judicial confessions— Proof of corpus Delicti as corroboration. 

\\ hether extra judicial confessions uncorroborated by any other proof of the 
corpus delicti are of themselves sufficient to found a conviction of the prisoner, 
has been gravely doubted in England. In the Roman Law, such naked con 
fessions amounted onlj to a semi plena piobatio upon which alone no judgment 
could be founded and at most the party could only in proper cases be put to 
torture But if voluntarily made m the presence of the injured party, or if 
reiterated at different times in his absence and persisted in they were received 
as pleanary proof Greenl Fi § 217 Taylor § 863 In each of the English 
cases usually cited in favour of the sufficiency of this evidence, some corrobor 
ntiye circumstance will be found Ibid In the United States, the prisoner’s 
confession, when the corpus delicti is not otherwise proved, has been held uisuffi 
went for his conviction , and this optmon certainly best accords with the human 
rty of tlie criminal code, and with the great degree of caution applied in receiving 
and weighing the evidence of confessions m other cases and it seems counte 
nanced by approved writers on this branch of the law Greenl Ev §217, 

Taylor Ev §868 Guilds Case, 5 Hal«t 1G3 18 >, Longs Case, 1 Hftjw 524, 

2 Russ C & M 825, 826 

Weight of confession ‘ The evidence of verbal confessions of guilt is to 
be received with great caution For, besides the danger of mistake from the 
misapprehension of witnesses, the misti«e of words, the failure of the party to 
express his own meaning, and the infirmity of memory , it should be recollected 
that the mind of the prisoner him°elf is oppressed by the calamity of his situation, 
and that he is often influenced by motives of hope or fear to make an untrue 
confession The zeal, too which so generally prevails to detect offenders, es- 
pecially m cases of aggravated guilt, and the strong disposition m the persons 
engaged in pursuit of evidence to rely on slight grounds of suspicion, which are 
exaggerated into sufficient proof, together with the character of the persons neces- 
sarily railed as witnesses, in ca=cs of secret and atrocious crimes, all tend to impair 
the value of this kind of evidence, and sometimes lead to its rejection where m 
uvu actions it would have been received Greenl Fi § 214 
46 
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“ It is true ” saj s Prof Wtnmore “that there exists a decided conflict of 
opinion at first sight inexplicable, ns to the evidential value of confes'ions " 
the one hand, vie hnd writers and Judges of wide experience affirming the s 1ld 
value of confessions which is merely the reproduction of a classical P 
lecessor’s language On the other hand wo find persons of equal authori 
diering in equally positive nnd unqualified language that confessions are 
highest hind of evidence There must ho some key to this conflict now pia 
ble each «ide of the controveisy is, and how forciblo tho impression its 
may produce for the moment appears when we see the same Judge,--oir 
Scott (LordStou almost the same y ear expressing opinions diametric ^ 

opposed” If igmo) t § 86G In If ilhams v If ilhams, 1 flagg Cons w* *- 
If tlhatn Scott °aid ■‘The Court must remember that confession is a 

evidence which though not inadmissible, is regarded with great distrust i 

is a cannon particularly pointed against them, which snv9> Arc par/nnii 
fesnom fidcs habeatw ’ But in the subsequent 3 ear the “amc learned J 
observed I need not ob erve that confession gencrall} rnnhs high, or 
siy highest m the scalo of evidence 'Habnnus confitcniem ream |l,a ^ 
tration , unless indirect motives can bo assigned ” 2 Hngg Cons 315 , * 

1 Starhie 52, Suift Ei 133 Of course a partial explanation of tl lus 
given b> Joy “ It appears inaccurate to give all kinds of confessions t l0 n\ 
confidence or to treat them aliko with distrust Like all other kinds of na 1 (,» 
they admit of all shades of certainty and probabilitj from n solemn estopp ^ 
matter of record to the slightest presumption arising from the most ca f rf0 i 
picious, oi doubtful expressions” Joy Confessions 100 But ^ 
explanation lies in the mixture of good nnd bad qualities likely to be presen 
attempts to use confessions We mu->t separate (1) the confessions as . Pg 
fact, from (2) the process of proving on alleged confession ' Wymote )s 

When the making of a confession is completely proved, its autnen 
bevond dispute Such a confession is “ one of the surest proofs 0 s 
Staikie Ev Vol 1,52 In such a case a voluntary nnd genuine coni ^ y 
legal md sufficient proof of guilt. Queen v Jhutee, 7 vV R Cr 4* » v • T 
Ttanjeet, 6 W R Cr 73, Queen v Ryder, 6 W R Cr 83, Sheojww 
Emperor , 52 Ind Cas 520 R v Dada, l5 B 480 The confession 01 ^ 

is usually as much against a man s permanent interests as nnj tl hi; ng Wl ^ [ v 
and in M> Starkies phrase, no innocent man can 
willing to risk life, liberty, or property hj a false confession B W mow* 

The only real difficultj is in the proof of the fact that an ^ ti 

judicial confession has been m ide Such a fact is proved by someoo 
monj Such testimony is often furnished bv paid informers 1 
associates, angry victims, and ovei zealous officers of 1 iw , 9 j c iuM 0 
testimony of the e persons the suspicion of the Court is aroused ana ^ 
is stimulated So where the Judges advised the jury to take co rue = p 
caution they were thinking, not of the confession a^ evidence of tn® . 
the testimony to the alleged confession This is the real meaning of 

Fosiei s oft quoted passage that “ confe^ions,are^tlie_weakesfr and_mo“ 
cioua-of_an evidence” Foslu High Treason c III, section 8 
Ei §214, Earle v Picfen 5 C & P 542 R v Simmons, 6C & ^ 
remark is applicable only to oral confessions and for the 
“Proof may Jbe too easily ..procured _ words are„ often 
through ignorance, inattention, or malice, it mnttereth not to the deten «,trttctiO | k 
equally affected in either case* and they are extremely liable to misco ^protf® 
nnd without this evidence is not in the ordin vry course of things to 5® y fln d 
bv that sort of negative evidence by which the proof of plain facts ^ nfCf > 
•often is confronted In other words the suspicion that he has foun ,oU 
-sary to entertain is directed entirely to the work of pioving an alleged, 

“ Thw 19 the reason above suggested as the real cause of the distr p 

ready enough to trust the confession if there really was one, but we a j ii> 
<16ubt nnd suspect for a long time before we accept it as a fact P £T -1 of d 1 ? 
Daman People {1917) G2 Colo 418 Mr J Earle touched the kern* 
subject when he «aid “ I am of opinion that -when a confession ts q 
it lijMiftt ev idenu* Ihaf'cnh be 'produced R v Baiun) 2 Den 
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This seems to bo the simple explanation of the apparently contradictory views , S, 24 
if wo distinguish the confession as evidence, from the evidence of the confession* 
we find that few have ever really doubted that the first is in itself of the 'highest 
value, while the second is always to be suspected IT tgmore 5 866 

So the remarks that “ confession should be received with great caution 
especially or d confession ” (U S v Mo Eenzie, 35 Fed Rep 826) and that “the 
books are full of admonitions from the wisest and best Judges m this respect ” 

( Per Oroier J m Teachout v People, 41 N Y 7, 19) are applicable to the evidence 
of confession and not to the confession ns evidence Emperor \ Pramatha noth 
30 C L J 503 The reason for this caution is that under the charge of a 
highly criminal offence, the mind must always be agitated and may be in 
fluenced by hopes, or apprehension which it is difficult if not impossible, some- 
times to comprehend U S \ Nott, 1 Me Lean (U S) 490 Besides being 
satisfied that the witness who testified to the confession speaks truly the jury 
must be satisfied that the witness could not be, or was not mistaken in the 
substance of the confession U S v Hughes, 34 Fed Rep 732 In the last 
named cise McCormicI J in charging the jury at p 736 said “Foiwanlof 
an exact representation of the tone of voice emphasis counten ince, eye, manner, 
and action of the one who made the confession, how almost impossible it is to 
make third persons understand the exact state of nund and meaning of the one 
who made the confession ’ 

But it is generally agreed that voluntary and deliberate confessions of guilt 
are among tne most effectual pi oofs m law, on the pi esumption that a rational 
being will not make admissions prejudicial to his interest and safety, unless 
urged by the promptings of truth and conscience Moot e on Facts .§ 1181, 

Orecnl Ex § 21o 

False confessions— The reason of making False confessions are cither 
intentional or the result of mistake Those made through mistakes are the 
result either of mistake of fact or of law Suppose a man mistakes a corpse for a 
robber, and belaboures it under the impiession On finding the body lifeless he 
imagines himself the causo of death and makes a confession Such a confession 
is made under a mistake of fact So also where a man makes a false 
confession under the hallucination, there is not any mistaken apprehension of 
facts coricctly speaking, but the belief m a fact which has no existence A 
confession under mistake of law occurs when a man is conscious of moral guilt 
but does not know that legally he is not guilty In most cases fal«e confessions 
are intentionally made to escape vexation, and this m Judes all tho«e false con 
tensions which are extorted from a prisoner by bodily or mental torture A 
second motive is a desire to stifle enquiry, which may be illustrated by the case 
of a man falsely accused of a comparatively trifling crime, hoping by a con 
fession to throw off suspicion as to some crime of greater magnitude which he 
bas already committed A third motive is tecdium xitce or weariness of life A 
fourth motive, originating m the relation of sexes, is thus de°cnbed by Bentham, 

J® whom we nre originally indebted for the whole of this lucid di«qui=ition — 

In the relation between the sexes,’ says Bentham, when treating of the subject 
of fal«e confessions , u may be found the source of the most natural exempli 
fications of this as of many other eec< ntrxc lights, The female unmarried — 
punishment as for seduction hazarded, the imputation invited and submitted 
to for the purpose of keening off rivals and reconciling parents to the alliance 
The female marned — the like imputation, even though unmerited ‘invited’ with 
n view to marriage through divorce A fifth motive is vanity Best takes tho 
following extract from Bentham — “vanity, without the aid of any other motive 
has been known (the force of moral sanction being in these cases dn ided against 
itself) to afford an interest strong enough to engage a man to sink himself in 
the good opinion of one part of man kind, under the notion of ni«ing himself 
in that of another ” A sixth motive is the desire to benefit others A seventh 
motive is the desire to injure others this is sought to be ctiected by accusing 
them as participators m the crimp and cnse3 aro not infrequent in which. i« 
parties, in their hatred and revenge hnvo forged evidence against tho objects of 
their passions, even at the expense of their own persons, by self inflicted 
wound, or even suicide JN ort Ei pp 137158 
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Confession must bo taken as a whole ^ When ft con fcssionjs used again' 4 
nn accused., person , tho ’whole confe a sion must bo introduced So wmi® 53 
accused person makes a confession, tho con fc°sion is evidence in hisfaTOrttf 

well as against him, and nuiH lie taken as a whole Queen Empress v 
Nana, 15 B 452, A atm In re, 88 Ind O 455=26 0 LJ 1142 ThbJ* 
is founded upon justice to the accusTd person It is merely common' torn 
in the cn'v of tho introduction of a confcs°ion to require that every tbin" 
has been said by the accused in connection therewith, irhich may qnaWJ 
explain tho confe=sion, be intrcxlnced Berry x Com 10 Bu°h (hy) D > 

\ Gdabcrt 39 Cal (Am) CG3 , McAdony v State G2 Ala 154,100 Soiim 
deuce of a confession bj nn accused person is given on behalf of the 
the whole of the confession mu«*t be u«ed , tho prosecution must take t“ e ^. j 
of it together, and cannot select one part and leav c another A v JoMfi '* L 
C. & P 629 But if part of a statement tend to show tho guilt of the ^ 

and part of it to show his innocence, the jury may, if they cboo = e, wms 
part which is against him and disbelieve that which is in his wvo 
Higgins (1829) 3 C A P G03 , A v Clares (1830) 1 C A P 221 R t 1 
(1830) 4 C A P 397 Ilalsbunj Vol IX p 398 , Mr § 870 
Entpeior 46 Ind Cns 705 There were earlier rulings to the contrary ^ 
Jones, 2 O & P 629 Bosanqttet, Serjeant , It v Lloyd, 1 Phdl Ev (5rrf 
In determining whether the statement is true or not, the jury fihon *7 t or m 
whether it be probable or improbable m itself and whether it is eonsiste ^ 
consistent with the other circum&tances of the case It v Steploe, 

Jones, supra Unless tho prosecution can show that any part of the con . g 
an accused person, so far ns it exculpates him, is untrue or violently imp ^ 
it is not fair to act on it so much as to incriminate him, omitting ah 1 e op )r 
goes to explain his own conduct and dimmish tho gravity of his 
fair measure is to take confession ns a whole Mating Po Thin x h 

kBE (1872 1892), 324 , Queen-Empress v Ehgti, L B R U 8 & ifi V" 1 
Crounx Sumundur 4 P R 1872 Cr Queen x Bishoo, 9 W B Ct so, v 
■v Shaikh Boodhoo, 81V E Cr 38, Queen v Chain Khan, 5 A\ K ™ R. 
x Sonaoolah, 25 W R Cr 23 , Goloke \ Magistrate of Ghitiag^ig,^ .^ ^ 
Cr 15 Son prosecutor is not to be allowed to give in evidence part oi ^ “ y m 
made by a prisoner, but it must be put in proof as a whole, so that w i ^ t 
one case and the Judge and the assessors in the other may have w 
means of testing its accuracy and formiDg their opinion as to whether 
or, part, and what portion of it, can be believed For example, u ~ oa of 


the confession a false statement on a material point Empress fjk 

N 1883, 148 Wary am x Emperor AIR 1926 Lah 554 The or r^ c f 
of taking confession as a whole and giving the accused (in the absence ^ ^ 
evidence against him) the benefit of any circumstance that may 8PP 
favour therefrom cannot applj to confessions which are diametrically 
to each other but only where the more fav onnble v iew is absolutely ^ R. 
tent with the general tenor of the confession Queen v Ettyo Gopat, 

Cr 80 The mere fact that the accused has been interrupted, and t ^ 
not stated all that he might have stated doesiiot however render wn 
staled, inadmissible as a confession Lenson v Stale 54 Ala o-t) . 
the fact that the witness ov erheard only a portion of a conversation, J* D \ 

he heard inadmissible provided it was a complete confession of gun j^cp 

PUsingcr 110 Mass 101 McAdroy v State 62 Ala 154 160 
must be confined to his confession in regard to the particular °® eB “ ^ 

he is indicted if it relates to another and dirtmet crime, it is madnn 
t Butler 2 Car & Kir 221 • c0 UecW 

As m other cases the meaning and intention of tho parties aT ^.« j 
from the whole writing taken together and all the instruments, j i0 ft# 
tnne by the parties, and relating to the same matter, arc equally re-on , yjjfd 
that purpose so here This principle, in idTapplieation, h«s sevens ^ 
consequences ( 1 ) The prosecution must put in the whole of the accu 
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ment, including' the portions f i\ ournblo to himself ns well ns those unfavourable 
But this does not prevent the use of statements which nre separate m themselves 
though not forming all the accused s utterance'*, nor of such fragments of a 
connected statement as were alone heard or remembered by the witness More 
over, the witness need not be able to give the exact words, provided he can give 
the substance (but see Jagdeov Emperoi, 33 IndL Cas 740=15 A L J 15 
Ma 21a v Emjtcror, 38 Ind. Cas 767 Hasun \ Emperor, 53 Ind. Cn« 145) \2) 
If one part of a con\ ersation is relied on, as proof of n confession of a crime, the 
prisoner has a right to lay before the Court the whole of what was said in that 
conversation , not being confined to so much onlj as is explanatory of the part 
already proved against him, but being permitted to give evidence of all that 
as said upon that occasion relative to the subject matter of the i«suc ( Per 
Lord C J Abbott in the Queen s Case, 2 B A B 297 298 11 v Fame 3 Mod 
J65, Howk PG6 2, C4G§3,Fv Jones 2 C A P 629, R v Higgins, 3 
^ ^ R ' Hecane, 4C AP 215, Brou ids Case, 9 Leigh 633 , fores 

has been already observed respecting admission, unless the whole is received and 
considered, the true meaning and import of the part which is good evidence 
against him cannot be ascertained i3) But if, after the whole statement of the 
prisoner is given in evidence, the prosecutor can contradict any part of it, he is 
at liberty to do so , and then the whole testimony is left to the jury for their con 
sideration, precisely as in other cases where one part of the evidence is 
contradictory to another , for it is not to be supposed that all the parts of 
aconfe'-sion are entitled to equal credit The jury may believe that part 
which charges the prisoner and reject that which is in his fay our, if they 
seo sufficient grounds for so doing If what he sanl in his own favour is not 
contradicted by evidence offered by the prosecutor nor improbable m itself, 

, , generally be believed by the jury , but they are not bound to give 
weight to it on that account, but are at liberty to judge of it like other evidence, 
by all the circumstances of the case (4) And if the confession implicates other 
persons by name, yet it must bo proved as it was made, not omitting the 
names, but the Judge will instruct the jury, that it is not evidenco against any 
but the prisoner who made it * Qrecnl Ev § 218 

A Judge ought to decide the question of the admissibility of a confession 
nr»t ana it it is inadmissible it should be excluded from the record and its terms 
snomu be kept irom the assessors An inadmissible confession is inadmissible 
m its entirety Nga Ba y Emperor 18 Cr L J 383 = 38 Ind Cas 767 The 
ruinnry Tu i e is that a confession is evidence for the prisoner as well as against 
i m a nd must be taken together But it is only where no other evidence is forth 
ming that this can be pressed to the extent of requiring that no part be accepted 
true without accepting the whole Hasun v Emperor, 53 Ind Cas 145 = 
"85 ^ , see also Kamoda v Emperor, 46 Ind Cas 705 = 19 Cr L J 


, f entire statement of a prisoner has been given in evidence any 

11 W® 1 0 contra d Ic ted by the prosecution if they ihooseto do =o and 
w » * ne wtl ole testimony is left open for consideration precisely as in other cases 
if™ 0I1 f ^ art °* e '*dence contradicts another Even without such contra 
rr I , n f not supposed that all the parts of a confession are entitled to equal 
y, ' l 1 sapient grounds exist that part which charges the prisoner may be 
' vl ule that which is in his favour may be rejected Nirbhoy Nath v 
Emperor, 3 0 AV N 800=98 Ind Cas 178= A IB 192G Oudh *18 
j. . j ^corroborated confession, evidentiary value of — Jf_thero lsjioreasonnble 
nf J!, n - A confession is voluntary and genuine !t is legal and sufficient proof 
t-nnfa ^ Ueen v JJiurieer' 7"W"B Cr 41 Under ordinary circumstances, a 
hv mo( ?1 ° n i C ? nn0t aoco Pted as sufficient for a conviction, unless it is supported 
shows th* es ^ a ^ ls bed independently of the confession itself Experience 
1 . Unfounded confessions are not infrequently made from one motiye or 
il “ ier ^.Ural to humanity and that consequently the Courts have to be on 
orncti£! iara ■W""* being led astray by such deceptions It is, therefore, the 
sUw, t0 rw J u,r ? £0me support for a confession and reasonable con 

jib*, i th f, surrounding circumstances about which there is no doubt 

&ga & hue Tat v Queen Empress, U B K (1897—1901), Vol I 152 
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J L. 445) , or that a slight change m the phraseology of the alleged adrais ww 
would destroy their significance of guilt Ibid , Moore on Farts § 1183 

Judicial Confessions Judicial confessions indicate confessions which 
made on a magisterial invent igition ; Section 164 of the Criminal rtomSP 
contains the provisions for recording confessions by Magistrates The evulenw 
of witnesses who are sent up by the police for the purpose of having 
statements recorded under s 164, Criminal Pro Code, and who have been pifr 
suit ably m police custody until their production before the Magistrate, sno 
not be recorded by such Magistrate, unless he ha3 some assurance that© 
attendance and statements were voluntary King Emperor v Bhutnath, 7 1. 

N 345 The proper course for a Magistrate to presume when an accused pe 
is brought under the above section of the Code before him is to ask him « 
wishes to make any statement or confession If he says he does i aw. 
Magistrate should not proceed to interrogate him If he does, the Mv^ 
should write down the statement or confession (as the case may be) md *. y 
accused such questions a* may be necessary to show clearly or ascertain c ; 
what his meaning is The examination of the accused must not be ra<,<, V u ,5 
a view to ehc<ting, by constant questions, the truth out of his month 1 j 
he were a witness Emmets v Ban, 5C P L E Cr 13 , see also Um *■ • jj 
v Mohamed, 5 C W N 864 A Jlngistnte mu«t not put any question 


accused which tends to incriminate him In ie Rayappan 2 Weir 136 „f 

It is neither expressed nor implied in section 1G4 that the stfltt [llB 
an accused person cannot be recorded unless it is a confession The ® ‘ r(j 

made in the section is between statements that are confessions ana » ^ 

that are not and not between the persons by whom statements of eitne^cu ^ ^ 


an accused person cannot be recorded unless it is n confession The 

?r cbarad - * 

are made, the object being to prescribe different modes of recording J* 
cretumal with a Magistrate to act under section 164 and prepare a recom 0 
v Empress, 2 P R 1893 0 Great care and circumspection are n# 
recording a confession under section 164 of the Criminal Pro w®. .ghp 

nMUMX' tr. .,.,1 „ ■ .1 1 wneiu" .. 


. ;o„ record the questions put to the accused to ascertain wh ^ 

confession was \oluntary f to tell him that after'his cohfes-ion he Vi« 


necessary to. 

confession wt . „ „ 

to go back to Police custody, to warn him of the consequence 
u he fal°eiy impLcate himself in the hope of release and to asW.u. ,^,51 
Police or nny other peraon has subjected him to any ill treatment ** adopt* ^ 
fo£t rule can ox should be laid down as to the procedure which should , affC fi 
when an accused person is placed before a Magistrate for the rec 0IB p+ 
confession under s 164 Cr Pro Code, but it is not sufficient to put 0 ^ iV 

hensne question as to the nature of the confession or to make a a ffa nr* 

commencement of the record of the confession that the accused has 
not to confess through anj fear or inducement and that the Police 0 t-c# 4 

have been removed from the Court A Magistrate ought, by ,P““ ,0 {L ^ 
which occur to him to make himself conscientiously satisfied that b* 

a free agent and the confes ion is voluntary and has not been PJTr 4O* 
threats or inducements Kandliai v Emperoi, 15 Cr h J Cw 8 -/ j ,tf 
833 see nl«o Kesho Sing v Rum Emperoi, 20 O C 13G=18 Cr u- ** 

Empress v Kura 1882 A W N 106 Imperatoi v Mann, 12 Inj 1^8 M 

£ 4 Cr E J 385 Bcihauala v Cron n, 26 Cr h J rfHf 

^ ^ ” " Pre n ^^ n gi a trnte n«ked n person who was charged wn : 

“what oflenct* are you going to confers, instead of n<*certainmg 
accused wished to say anything at nil, held that the Magistrate hw » • /, f 
properl v in re Cholnl el Ke r/n, 2 Weir 507 , In re Rayappan 2 W elT Jl^\ 
Ristrri Tt/arka 2 \\ eir 137 A Magistrate should ascertain whether a j r<* , 
statement was made voluntarily, at the beginning of the statcmoik*" - <j l 
«*«»«!. in re Rayappan, 2 Wetr 130 see nl-o Ch'dnn v KingFmf**? 

here after the prisoner had made along con fe^-ionnl shite mein J* jre tr 
by Iho Msgt trnte that if he stated nil that he knew he would then 
? a “ n “PPnrnr and as a wttne-“* held that thp conduct of the f* 

improper In re Korn Gormdan 2\\ur 137 There is no it * 

irwnLT?r!°.il ,n PVKl ^ nc< * of « confession made to n Mapdrnte 
under stw *1”* nM,nn ** prescribed hr I iw and even if such confe"* /t 1 ' 
I uu cirrum tnneef b* | roved otherwise when* the eonfe* 
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accu td is shown to have boon made under the inducement, such fact deprives c 04 
the evidence of its value Nga Vyat Kgati \ Queen Empress, U U It (1897 — * 

1903) Vol 1,41 Where a Mngistntc mndverlentlj omits to certify thevolun 
tartness of a onfewon recorded bj him under section 1G1 Cr Pro Code, the 
defect maj be cured bj the evidence of the Magistrate I!am Sanehi v Emperor, 

9 Ind Gas 143=12 Cr L T 15 Queen Emptess \ Anga I alai/an, 23 M 13 
Empre mv fugn, 8 C P L It Cr G Ihwa Singh v Fmpcroi, 89 ind Cas 
102G 

Section 164 do 3 not enable a Police officer, who has obtained a statement 
incriminating the accused made bj some person to send such person to a 
Magistrate practical^ under custod), to have him examined and his statement 
recorded before a judicial enquiry or trial for fixing him down to that statement 
m the subsequent judicial proceeding Q E \ Jarful 27 C 293=4 0 W A 
129 

Section 1G4 of the Criminal Procedure Code, ab^olutelj prohibits the 
employment of a Police officer to take down the confe sion of an accused person 
\ Police officer cannot be cmplojed even ns a «cribe to tnke down -such a confes 
“ion K/iurfi ram \ Emperor , 9C L T 53 

Under section 164 m the course of a Police investigation, the Magistrate 
is entitled to record an j voluntary statement made bj the accused person, but 
be is not entitled to examine the accused person m respect of the facts of the 
cn.se Gya Singh \ Mohamerf, 5 C M JN 864. Under s 1G4 Cr Pro Code 
and s 24 Evidence Act a confession made under an inducement to confess 
is not a voluntary confession and a* such, is inadmissible in evidence Queen 
Empress v Kga Shite, L B II (1893—1900) 52 Where the accused pleads 
not guilty, a conviction cannot be ba se<l on a confe® ion which is not recorded 
m the manner prescribed in ss. 1G4 and 3G4 of the Cr Pro Code Nga San 
Ya v Emperor, 11 Cr L. J 41 = 4 Ind Cas 759= U B II 1909 Vol I Evi 
deuce 3 Confession made in simple narrative form without showing questions 
and answers maj he allowed in evidence, where it appears that the accused had 
not been prejudiced bj the failure to comply strictly with the law Nga Po Sin 
v Queen Empress, U B It (1397—1901) Vol 1,47, Queen Empress \ Katun, 

S C 102 Ouuh 

M here there is no positive evidenco that the preenuttons required bj s 1G4 
of the Criminal Pro Code were not taken and the certificate required bj sub 
section (3) is duly appended to the record of the confession, the presumption is 
that the precautions described 111 the section were dulj taken Majlu v Emperot, 

23 Cr L T 807 = 104 Ind Cas 247= A IR 1927 Lah G82, Kheman v 
Emperot, 6 Lah 58 = 88 Ind Cas 18, Ihatap Singh v Empetor, A I R 1925 
Lah G05 The Code contains no provision as to a confession being made in 
open Court, and where it is of great length, a Magistrate maj avoid its being 
recorded piecemeal, though m such a ca e the proper procedure is not to return 
the accused to the custodj of the police until it is fully recorded Nihnadhub 
v Emperor 5 Pat 171=93 Ind Cas 509 = 27 Cr L T 9o7 = A I R 192G Pat 
279 but see King Eniperoi \ Piamatha 30 C L J 503 = 21 Ci L J 2GG , ibdul 
Salim v E viper o), 49 C 573 (598) 

It would be going too far to saj that n Magistrate recording a statement 
or a confession under s 1G4 cannot and should not ask a single question of the 
deponent Hasan Ah v rmpetor, L R G A 137 = 88 Ind C»s 729 = 23 A L 
J 719=20 Cr L J 1209 

Where the appellant made a statement to a Magistrate which was substan 
tially the same as the evidence given by the prosecution witnesses and the 
statement was objected to on the ground thnt it did not comply with the require 
ments of s 164 and that the deficiencj in the formality prescribed bj the section 
had not been cured on the recall of the Magistrate under the provisions of 8 533 
Cr Pro Code it wns held inadmissible in evidence Mussammat Pao v 
Emperor 26 P L R 172 = 7 Lah L J 170 

A statement made b> an accused and not amounting to a confession i=> a 
“statement within section 164 of the Cr Pro Code, which expression is not 
limited to a statement made bj witness ibdul \ Empeioi 41 C L T 474=20 
Cr L T 1279 = 88 Ind Cas 1055 A statement made by an accused person before 
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a Magistrate under section 164, wlnJi does not amount to a confe ion but ud 
an exoulpntoiv nitun h ndmis ible ns against him to prove a relevant tat 
Qulam v Emjmot, 4 Pat 327 -0 Tat L T ".OS -80 Irnl Gas 814 A jbtajJ 
lecorded by a Magistrate is admissible in evidence under section 1M tr r 
Code, wliethei taken on solemn affirmation or not Dnltndtn \ Fmperor, o 
L J 1063-88 Ind Cas 7-AIR 1925 <?md 289 t 

A confession recorded m answer to the only question it v (after miewirmn 
"do you want to say anything ? cannot he accepted as being in accordance 
law in the absence of any indication ns to what due warning was " , 

Emperor 2 Pat L T 129=99 Ind Cns ',51=22 Cr L J 119 Aconfe^ionJ 
properly lecoided in accordance with the prov isions of section 164 Ur r 
i& not admissible Gajadhnr\ Empnot, 9 0 L J 900 Where a o ( 
recorded ft confession made to him m the course of a police inve tigation . 
questioning the person making it ns to whether it was maue volunwk^ 
defect is one of substance and is not cured by section 533 of the Criminal 
Code Fa) id v Etnpetor 2 Lah 325-65 Ind Cns 613-23 Cj ^ { g, 
Jehana v Empetot, 73 Ind Cis 506 = 24 Or L I G18=A I R nf wr 

Gajadhat v E, A 1 R 1923 Oudh 39 There is nothing in s 161 or 

piovision ot the Criminal Procedure Code which forbids a Magi* , fl|1 
recording a statement if the accused chooses to make one before he 19 P , j g 
his trial Such a statement if proved to be voluntary is not only 

ia of the great* at v due as a fact relevant to the probability or unpro „ 

his guilt Madan v Gut u 4 Pat L 1 381 = 73 Ind Cas 963=^4 Cr jj, f 
All that section 1G4 (3) requires is that the Magistrate on 
person making the confession "hall have reason to believe that it was 
made No express form of question is prescribed and the extern ■ n( i 
Magistiate should question the person making the confession niustiarg ^ 73 jn I 
on the particular facts of each case Thibu v Emnerot 4 Pit L A 6i 
Cas 569=24 Cr L J 649=A I R 1923 Pit 35G It is highly rtesin ^ 
a Magistrate in recording the confession should put various 9 U ® S e or not 
accused to enable him to decide whether the confession is a voluntary ^ pg 
Etnpetor v Dcuan Kahat 72 Ind C\s 961=24 Cr L J 497=4 ra ^ jj* 
Aeki v Empetot, 25 Cr L J 116 = 76 Ind Cas 180 The evident ^ {( 
lecording Mngisti vte showing that he observed all the provisions 0 , ml3 ]ble 
the Criminal Procedure Code, is sufficient md the confession 1 , t jj frf oit 

' Itamai v Emperoi 3 Pat R72 Magistrates recording confessions ^ l0n3) k 
ordering remand of the persons making them siiould, on 1,1 , , n fluence f i 
most careful to ascertun hou long such persons have been under tne _ j|| 

the police and, in recoidmg their reT-ons for the remand, should j failar, J 

the 111 foi mafion they are able to obtain on tin subject Empress * ot appK 

W N 1885 59 (T B) Section 164 of the Criminal Procedure Code does ^ 
lo mv statement of the accused taken by the Magistrate holding 
rmpte** v Ghattai, A W 7 N 1884 84 , . the^ ,n *’ 

The essential requirements of s 164 Crim Pro Code, are ^ {upon ; 1 
trate should before recording the contes 1011 question the accu eo JS nlt p 
questioning him foim the belief that the confession to be rec°^ . n n P 
voluntarily and that the lecord made bv the Magistrate should c ^ jS/tp 

and true account of the statement made bv the accused Add * n f e ion 

F ni pet or, 2 L B R 317 When the Magistrate who recorded 1 
tooK all possible precautions to satisfy himself thit the confess! ^ the 
voluntnrilv and that the nccu-ed was under no inducement or thren , p %f0 ulJ P 
he made the confession and he was informed that if he conies eo j fahttfd r 
a pardon Held that the confession was inadmissible m evidence 
rmperot, 103 Ind Ca« 800 = 28 Cr L J 752=1 Luck 223 . , jofffl f 

Section 364 of the Criminal Procedure Code — The rules ^ na ti«a 
section 3G4 of the Criminal Procedure Code are applicable to tne s lH 
of the necU'fd under section 342 Emp v Nngnr 4 Bom L It . , 0 a k 

a Court has a right to do under s SGI Criminal Procedure Code 

~ nectiseil person to explain the circumstances which appear in eV* 1 _ A. J** 
him Tafam \ King-Emperor, 15 C L T 323 = 14 Ind Ca» ,t i 

In examining nn accused per-on under section 364 of tne 
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unpcontx to n**k him -*«& a que-tion a*, ‘ If you did not commit the murder S. 24 
who dul * ” Cltcdan v Ktng-Empaor, 7 O C 191 The signature of an uccusul 
per On to a statement recorded under f> 361 *honld be mndo in the immediate 
pre once and under the control of the Magistrate himself Queen Empress v 
Bhda, Rat Un Cr C 087 = Cr Rg 8 of 1894 The signing of a confession'll 
statement by a prisoner in the form of a mark i-> sufficient under * 3G4 In ic 
Majji Chendiamma, 2 Weir 137 I\ here the Magistrate instead of ashing sepa 
rite questions to the accus'd nuts him a long composite question, the examination 
of the nccu«ed is irregular nnd not in accordance with law Hnsni v Emperor, 

103 Ind Cas 847 = 28 Cr h J 707 = A I R 1927 Lah 030 If the prisoner is 
not prejudiced in any way by the omr-aon, the nb*cnco of the questions put to 
him docs not make the confession inadmissible Similarly the taking down of 
tho record in a languago other than that in which it w is made does not matter 
if the accused ha* not been injured in any wa> m his defence by this defect 
Kauab \ Emperor, 28 Cr L J 341 = 100 Ind Cas 821 = A I R 1927 Lab 285 
The rules laid down in section 364 should be strictly observed and they are 
applicable alike to confc *ions taken before enquiry or trial under « 1G4 and 
examinations of accused under section 342 Empi ess v Qajadhai A W N 
1883. 243 It is sufficient if the certificate attesting the statement of an accused 
person, under section 304 of the Criminal Pro Code is signed by the presiding 
officer of the Court The whole of it need not be in the Court s handwriting 
Empress \ Eta z Alt, A W N 1900,203 The recording of confessions should 
he made by Magi-trntes with thtir own hand* Criminal Ctt Memo No 7 of 
1873 But a confession recorded by a clerk, under s 1G4 of the Code in the 
presence of n Magistrate, in the form of a narrative and without the questions 
being recorded, would not be illegal, if the accused was not prejudiced by it 
Fel oo v Empress, 14 C 539 

Section 533 of the Criminal Procedure Code Section j 33 of the Code of 
Criminal Procedure lays down that “ if any Court, before which a confts 
&ion or other statement of an accused person recorded or purporting to bo record 
ed under section 104 or section 304 is tendered or has been received in t vidcnce 
finds tint any of the provisions of either of such sections have not been complied 
with by the Magistrate recording the statement, it shall take evidence that such 
person duly made that statement recorded niul, notwithstanding any thing con 
tmned in the Indian Evidence Act, 1872, s 91, such statement shall be admitted 
if the error has not injured the accused ns to his defence on the merit* ” Section 
533, Cr Pro Code, is intended to apply to all cn es in which the directions of 
the law have not been complied with, without nnv distinction between onus 
sions to comply with the law nnd infractions of it Under that section if the 
record of a confession is inadmi siblo owing to f ulure to comply with the law 
such as omi3*ion to obtain the signature or mark of the person confessing to the 
document, parol evidence, notwithstanding anything contained in s 91, Evidence 
Act, may be given of the term* of the confession, and those terms, if nnd when 
proved may be admitted and used ns evidence m the case, if the defect is such 
that it has not affected the merits of the defence Queen Empi css v Eaghu, 

23 B 221 Section 533 is to bo interpreted liberally and though a conftssion 
recorded by a Mngisti ite was in the first instance and by itself inadmissible as 
not being m the form of question and answer, not being recorded m the vernn 
cular of the accused and not bearing the signature or mark of the accused, it w ill 
become adfmssible by the taking of the evidence of the Magistrate that the 
accused duly made the statement recorded Empress v Tularam, 8C P L K 
Er 21 A confession made not to a Police officer and not improperly obtained 
as laid down m section 24 of the Evidence Act is always admissible again°t an 
accused Earbans v King Empeior, 8 O C 395=2 Cr L J 811 AVhere a 
I'laptrale inadvertently omits to certify the voluntariness of a confession record 
ed by him under s 164, Cr Pro Code, the defect may be cured by the evidence 
of the Magistrate Earn Sanclu v Empcroi, 9 Ind Cas 148 = 12 Cr L J 15, 
see ilso Khudiram v Emperor 9 C L J 55 The Sessions Judge, who tried 
a dacoity case admitted m evidence statements m the nature of confessions record 
ed in English by a Joint Magistrate under the provisions of s 164 Cr Pro 
kode Th^re w as no evidence that it was not practicable to record them in the 
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S 24 language in which the} were made, and the Joint Magistrate was not 

a witness, nor was evidence taken that the accused dulj made the statero® 
recorded Held that as it could not be presumed without some eudence tba 
statements had to be recorded m English as they could not be recorded m 
language in which they were made there was no justification for their 
recorded m English, and no presumption under section 80 of the -kvidence . 
could be made in respect of the record made in English and as no evwen 
taken to prove that the accused had actually made those statements, the »- 
Judge wis wrong in admitting such a record of the statements agian 
accused Baita v King Emperoi, 10 0 C 112 = 0 Cr L J 94 , bat seen 
Queen Emm ess^S C 277 Oudh , 

A defect in the certificate to be appended to the examination ot a ° e{ j,» 
person by a Magistrate cannot be rectified bj examining a wxtne s to P ^ 
the confession was m the handwriting of the Magistrate Section odd Vj 
Code, provides that, in such a cas» , evidence shall be taken that th 
person ‘ duly made the statement recorded ’ , and the proper courbe is i ^ 
either the Magistnte himself or some other person who was i present 
statement was recorded Emm-em, Afti.tsft.mmat Juari, 8 O r „ p 


statement was recorded Empress v Mussammat Jugn, 8 C P k ^ 
Q E v Anga 23 M 15=2 Weir 703, Kga Nyi v Queen f n P es \S. i*l 


V jC/ v Anga cs m io=z weir yuo , s\ga i\yi v 

(1892—1896) Vol I, 205 A Magistrate, who lecorded a confession .wm* ^ 
Cr Pro Code did not question the accused under s 164(3) as to wn ^ 
confessing voluntarily The confession was subsequently retracted 
the confession was inadmissible in evidence and that the defect com a 
s 533 be cured bj the evidence of the Magistrate that the confession „ fn 
tanl> made Ma On A gun v king Empei oi , 1 V B R (1902-1900 w 
Code, 13 u ♦oiprhis h 1411 

This section has no application to a case where no record wtmt ^ 
made of i confession King Emperor v Gulabu, 11 A L J a,ai n» 

211 = 19 Ind Cas 307 = 35 A 260 Though section 164 hys down _ ^ 
Magistrate shall record an> confession unless, upon questioning ^ , un- 
making it, he has reason to be'ieve that it was ni me voluntarily, A a tqur 


where 1 ud down that the Magistra e sh ill record any note shoiung '' f f , l0I , 
tions he has put to the ^person and how he has satisfied himself that ^rd 


uons ne nas put to tne person mu now ne nas sausneu — - , . , 

is made v oluntarilj But it is adv isable that the Magistrate Jiouiu “ * . ^u- 

a memorandum showing that he has bv questioning the pci son J*}* JLfiJ/B 


dum showing that he has by questioning the pcison ma 1 * 

f that the confession is made voluntarily hheman v MI Jj!i 
C a- 18=26 Cr L I 1074 = 26 P L R 346= A 1 R 


"> 8=88 Ind Ca- 18=26 Cr L I 1074-20 P L R 346= A 1 % 5 , 9 - 

315 Baua^ Emperor 7 Lah L J_264 = 89Iml Cas 1029 = 26 P b fa 


Al'o ifaua v Emperor 7 Bah L, J 264 = 89 lnd uai ~ ^ w 

26 Cr L J 1458= A I R 1925 Lah 44& Under section 533, w *. 

1882 when a confession or other statement of an accused per on * j ^bich th 0 ^ 
in accordance with the provisions of the law, but in the recoraiing ^ w prof 
provisions have not been fully complied with oral evidence is admis , ($s r 
that the confession or other statement was duly made Queen 
Bhairab 2 C AV N 702 ^ ± 

Section 80 of the Evidence Act and confession So far as ° c< ^j on « 

1 vidence Act is concerned the Court is bound to m ike the preaumi ^ 
fled in that section in ruspect of the document purporting to be a ® ora n’ 
the nccu cd San Ban v Croun, 1 L B R 349 T B Both tbo ' 
and the certificate required by s 1C4 should he ittnehed to the conu __ e nee^ 
effect of thi=c is to afford proof of the nccu nicy of the record, ot J* * ^hi r t 
the Magi trnte, and of the voluntary nature of the confession Wy 

1 B 219 *» 

Principle underlying section 24 The value of confessions 
the supposition that they are deliberate and voluntary , and on tnc p ^ j t 
that a rational being will not make admi« ions prejudicial to 111 1 Sucker 

tafrl) unless wh<n urged by the prompting of truth and con scion* . . ^ j »■ 

fefftionB, w) nm<Ic bj a prisonir to nnj per«on at any oU « t« ‘ 

anv plao subsequent to the piTpetration of the crime and pn- 
examination hefon the Afngistnite nro at common law received r A. J| **• 
among proof-, of guilt. Greent Fr § 215 Taglor § bi, 5, Beit Ei S 



SCOPE OF THE &EG1ION 


373 


Ev § 102 \\ hen a confe«aion 1 ^ made under influence of a promise of benefit, S, 24 

or a threat of harm, it is untrustworthy because it has been associated with an 
attraction too strong to reject In geneial then, the position of the confessing 
person which causes our distrust is that of being compelled to choose between 
two alternate es, one of which involves a confession of guilt irrespective of its 
truth or falsity — B igmoi e § 824 ‘The object of the rule relating to the ex- 
clusion of confessions is to exclude all confessions which may hav e been procured 
by the prisoner being led to suppose that it will be better for lnm to admit 
himself to be guilt} of an offence which he really never committed ’ Pet 
LiUledale J in R \ Court, 7 C & P 48b, R v Holmes, C & K 248 “ I think 

in every case it is for the Judge to decide whether the words were used in such a 
manner and under such circumstances) as to induce the prisoner to make a confes 
sion of guilt whether such confessions were true or no ” 

Scope of section 24 Section 24 of the Evidence Act provides that a 
confession of an accused person is irrelevant m a criminal proceeding if the 
making of the confession appears to the Court to hive been caused by any 1 
inducement, having reference to the charge against the nccused person, proceed ) 
mg from a person in authority Fatehcliand \ Emperot, 8b Ind Cis lOOl — 

26 Cr L J 937 =L R 6 A 89 Cr In dealing with the question of the adnus 
■nbility of i confession the Judge is not concerned with the truth or filsitj of the 
confession , that is a matter entirely for the jury The Judge is onl> concerned 
with the question as to whether the confession is admissible in evidence If the 
confession is voluntary it is admissible If pnma facie it is false inconsistent, 
improper oi absurd that might suggest tint it is not voluntarj Emperor v 
Panchlari Butt 86 Ind Ga« 414 *=29 C 11 K 300=52 C 67 = 26 Cr L J 
782 = A I R 1923 Cal 587 ‘ Voluntmncss, being the warrant for veracitj, 

was then regarded as the sine qua non of confessions Phis was the condition 
precedent which had to be complied with before confessions could be admitted 
in evidence The meaning or this position apparentlj is that confessions were 
presumed to be f Use till the presumption was rebutted bj proof of voluntari 
ness * 2 Bom L R J 228 fho reason for rejection of confessions are thus 

stated by EipeC B “A confession forced from the mind by the flattery of 
, hope or by the torture of feai, comes m so questionable a shape, when it is to 
be considered as the evidence of guilt that no credit ought to be given to it and 
therefore, it is rejected’ Tf atiicl shall s Case , 1 Leach C C 263 But a 
different view is taken m Reg \ William 2 Den C C 4T4 There the counsel 
for tho prisoner urged “It is gathered from this that if auj inducement — of the 
slightest de cnption — whereby iny worldly advantage to himself as a con sequence 
of making a statement, be held out to a prisoner, the law presumes the statement 
to be untrue” Pollock C B interrupted him observing ‘ You are overesti 
mating it The law does not presume it is untrue, but rather that it is uncertain 
whether a statement so made is true ” Lord Campbell C J added ‘ I doubt 
1 whether the rule excluding confessions made in consequence of an inducement 
t held out proceeds upon the presumption that the confession is untrue but 
rather that it could bo dangerous to receive such evidence, and that for the due 
^ administration of justice it is better that it should be withdrawn from tho 
f consideration of the jurj ’ In delivering the judgment in tl^e ca«e Pollocf 
^ C B said “There is no presumption of law one way or othei There i» 

^ no presumption that it is f ilse, or that the law considers that such a statement cannot 
1 be relied upon , but such confessions are rejected because it is supposed that it 
would be dangerous to leave such evidence to the jury” 2 Bom L R J 229 
<‘ , In R v Mansfield, 14 Cox Cr 639 II tlliams J said “It is not becau«e the law 
is afraid of having truth elicited that these confessions are excluded, but the law 
is jealous of not having the truth ’ Similarly m Scott's Case 1 D A B 58 
J Campbell L C J reiterated “It is a trite maxim that the confession of a crime, 
to bo admissible against the party confessing mu«t be v oluntnrj , but this onlj 
'j means that it shall not bo induced by improper threats or promises, because 
y l, nder such circumstances the port} may have been influenced to saj that which 
j is not true, and the supposed confession can not be c afely acted upon ” “The 
'J Principle upon which all this class of rases is found l* that bv inducement being 
y held out to the pri e oner, he may be led to suppose that he will be more merciful!} 
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S. 24 ilnlt with if he confe so* mid that he mnj thert fore t»o induced h r 
him tlf guilt\ of an of ft nee ho rurter committed ’ Fdtlors Aofe, 6 Urr ■* 
iV Pn\ m 3 "3 The Vnglo American law on the subject l* thus stinursns 
Prof If igmoit The ground of didni't of confe-Mons mule in arti a ' 
liorn h in a rough rod indefinite wa>, experience enough hn\c bo.n^*'- 
to fortifi the nmclu ton bn-ed on ordinnn ob-cnation of human cond-t * 
undi r orum «tn a 9 a person, e«pctialh one of defective mentalitv or 
Mupcmnunt inn fal^elj acknowledge guilt This po^ibihl} tirw* ' * , 
th inmx.nt person i* placet! in such u situation that the untrue ec*n A ^ # 
nu nt of „uih !•* at the time the more promising of two alternatives betim 1 * 
hi is obliged to choo'o , (hat i* ho choo-cs am risk th it may I* ^ 
tw knowkdgtn,, guilt, m prefen nee to some worse nltcrnndve 
mIi nit W hat art the circumstances which mn\ make «tich an iickrowP 
prtftrihh * Hie law cannot attempt to weigh te-timom before tv cn l , 
to it lint it can t ike note of certain ohjtctnc circum Mantes n« lead r?*^ J 
prolnbihtv to fnleittex fhi circumstances which thus nil for the ^ 

con ft '•ton an mualh de-cnlied ns involving either n promise or a thtv* ^ 
a promt o of certain portion when attached to a confession nut - 

inak« a confe ion irrespective of its truth <eem tnore desirable •r'* s r 
with il« lYtntmgenciO' or a threat of instant hanging b\ a mok nnt * u 
ft ■‘ion ix ft rtheoming mav conceivnhlv make the contingency 0 
»t"n nmn d< «irdde thin the certain consequences of silence ' ***■ * H f 
llutth* law on thin subject i to Ik interpreted in nccoit’aime withy x 
Indnn 1 \i hnu Vet Section 21 contains an nh olute nik wluen . , 

lit llu proviso nnd< for a diM*. n nt purpose infection 37 yben t 
Ittrt w» bed to mnki an exception to the ah olute rub it dui so oj * 
•xs-tion mnulv « 2 s which declare 8 undtr what circumstance* « t - 
Mil ml irreh\nnt hv w\tton 21 ma> lire onto ril« tant -tatrnien 
imhvnni undi rone m non of th* Act inn} lx relevant under om **V 4 » 
of the \ct Noconft ton mnd< under inducement, threat or f 1 ? . f 
r< 1 vhh <*sc<|i|in the rircuin«tnnc« 8 provided for h> section - s 2.^ 
v 2 I II H l(S \na Srjoyn \ huiy Fmj*ror, l * *.*■ j i‘ 

Or Iv.dnce 1- II (r h I 11-1 Ind Cm 77) hut «- , 

/ r | , c .7-22 ( \\ N 211 \ tonh-sion to 1* " ,fn ,u n , " *>’ 

8 ■* * 1 n*» mu t I* provetl to line. In^nnind* voluntnnl} . and , ” 
ml in rt! h nrv u fits to lx d -dt mth like nnv ctln r pieci of et« j { ( t 

«ncnJr»{ it i 1 ljevtt! to be tnu Qn^ti / m^rrst \ /*** " 

“Tl M m t <jn mu t |x fairlv 
>hi« i* <} «e It to U Itnp0‘- 

” <’ t* * Jaw in I r *Un 1 ax rxj>l 

*2 h j* 12 si'* t l "m then in mferml m Tlie nu^fti*»n whico *’ ' 
i'et '<•*,»• n .1 ii-rnt^inz on the n lnl**d di<v of n c» nfe» H n 

**- < i*t t l sre l»-rn indueed hr th m*xo * r ' n . p c 
— i ** |i r n |e i‘ i ihi* »*-. ttu» »! n-x n< t mjinr' |** Hire f 

r~ S~I *f If t „ r in luertiient t<« pi*tdy *'** r 8 -, 

• • T>/ »«*•«* |* e wc J j»nr irj'U «le* it r ir »* * 

‘h » t'l-’H til I* rer- anrif f ^ 

i » in j lw eiw h i|r f ' ita t • *T • * . - e, 

■s 1 xl unh" f iMr « Maif * I an I | r 'f * t < r , 
’ i 1 * *■»•» ' t i il 1 fii'* l«-»-n ll < rur **f»d *H J 

* * e K .rl. r - ** ^ J * 

1 ~ 8 e 


irlv n»i»trtml nco nhuf. to its !' n *j 
0 ‘*ih!e t > contend tint the law in if * , j 

[plilnetl in Qu'fn v fhoniwn V’.i h* 1 ' 
•x in referml t»» Tin riuestion wh‘^ h * 1 
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J* 
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record This is no doubt the correct principle in theory, and owing to the com § 24 
paratively simple and straight forward methods of the English Police would 
not in England necessarily present any very serious difficulties in practice But 
in common with such Inman decisions as there are, supporting an exactly 
contrary principle, this valuable pronouncement is subject to obivious limita 
tions The statute law in India enacts that a confession is irrelevant if it 
appears to the Judge to have been improperly induced and that he has thereby 
been brought to confers What may or may not «atisf\ a Judge on this point 
is obviously beyond the reach of precedent or rule In each case it is question 
of fact, and ns such has to be answeied upon evidence of the same Lind as that 
relnttng to any other relevmt fact in is-ue In so far as it is question of fact it 
may appear to fall properly within the sphere of a Jury s duties The word used 
m the section is ‘Court’ , but since the voluntariness or otherwise of a confession 
is a condition precedent to its admissibility, and therefore to its coming within 
the knowledge of the Jury at all, we prefer to think that *he determination rests 
with the Judge alone To say that the Judge can be controlled on such a point 
by any precedent or rule of law is as plainly absurd as to say that precedents 
can decide what degree of proof ought to convince a Court of dacoity or murder 
Looked at from another point of view however namely that of procedure, the 
Subordinate Courts can be bound by authority Thus the rule in England ns 
now stated fixes burden of proof on the prosecution no unimportant matter In 
Bombay it has long been generally supposed that what rule of law there is, is 
directly the rev erso or that, and imposes the burden of proof on the prisoner 
For many years past Bombay Com ts have been hi the habit of referring to an 
old decision of a Division Bench delivered by Nanabhai Haridas J (vide Reg v 
Brilliant, 11 B H C 137) as an authority for the proposition that the prisoner 
alleging undue influence must piove it We venture to think after n careful study 
of that case and a protracted examination of the whole question that the authority 
is indifferent and the rule wortc Any patient and unpiejudiced enquirer will 
assuredly agree that the judgment in question is not very profoundly rensoned 
and that whatever finality may have been attached unthinkingly to its con 
elusion, that conclusion is the result of very superficial and imperfect annly sis 
What the learned Judge saul was that a confession was not to be presumed to 
hare be«n improperly induced, merelv because the prisoner alleged that it had 
i been Strictly speaking ‘presumption’ one way or the other hardly enters into 
the que&tion The Judge is to be ‘-ntisfied That is to say, if from the prisoner s 
, plea and the attendant circum stances of the case the confession appears to have 
been improperly induced, it lies upon the Crown to satisfy the Judge that this 
was not so before he can admit it And he can hardly be satisfied except upon 
proof or upon process of reasoned induction But the phrase used does no 
, doubt lend colour to the assertion that whnt the Judge meant was that on such an 
I allegation being made the anm piobnmh lay on the pri«onei This ns a general 
i rule of law may very well he demurred to, niul no nave c een that the highest 
, judicial functionaries in the world vehementlv dissent from it Ihe argument 
that whatever may be the lxw in England the Bombay High Court lias rightly 
? interpreted the Indian law, hardly deserves consideration The rulings are on a 
t point of pnncijile u hich is admittedly common to both «y tern® of law mid 

< necessanly mu«t bo whenever such systems are the out growth of English legal 

i principles The words of the Indian Statute do not in anv degree alter or modify 
i that fundamental principle By what methods of procedure it is be^t safeguard 
ed, and the most \igorou“ effect can be given to its benevolent energy, is n 
' point upon which the N-ntuto Law is silent, and for light upon which the public 
' naturally turns to the most eminent jnri«ts The public then have now to 

• decide between the value of Mr Justice Kandbhm Hand ns’s opinion and tlrnt of 

• the Lord Chief Justice of England with whom Justice? IJaitf in'! and 1 falheui 

‘ ngned M e have said that we thought the Bombay rule bad, and we support 

j that opinion by one powerful consideration In practice the result of apply ing 

l JI* J'tstne jSnnabhats rule has undoubted!! been to admit promiscuously- confi-*- 
c sums winch are said to have been extorted Obviously the pn oner has no 

• means of proving that he was tortured The only witnesses m 999 ca-es out of 

? 1000 art the torturers and they arc not likely to incriminate them elve~ If, 
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therefore, on eveiy such occasion the prisoner i9 put to proof, the ,nva ^ 
reply is that he hns none to ofle r, and the confession goes ns n matter oi co 
upon the lccord ' Lex _ __ ... i„ n «l 

But m another article m2 Bonr L It T 21G nt T> --innoth r t 
writer «ud Tlierc is nothin?, in this section to indicate that n voluntary . 
inent avowedly and mnmfestlj fal°t is itindniissihlo except peronp 

‘confession’ which nt least implies a profpsspdU true account jtu j ( 

it nny this section does not make voluntariness tlie ba fl H of nuini 
only lay s down the rule of admission I or the origin, development j 
of this nile we must searcli tho pages of histon 1 hat history is q 
throws n flood of light on the true object of the rule, which is enl : ) i 

to augment tho assurance of truth and minimize the chances ot i ^i ?cr 

confession of guilt Such being tho cn«c, a voluntary statement , . ^ 

manifestly known to he false could not be justifiably admitted on , . j ^ 

of this section Its admission would completcl) frustrate the J a 
section ” In ^heilh Ibdul \ Emperor, 85 Ind Cis 830 = -G Cr h o «. (il 

recent Calcutta case, Mi \ Insure Moolcrji observed Under sect - , ^ 

Cr Pro Code it is tlie duty of the Tudge to decide on the ndmwsi > tl0n 
evidence and this dutj he has got to discharge irrespective oi tb® 

whether objection has or has not been taken to the evidence by ‘be P . iblein 

selves He has therefore, to decide whether the confessions arc n jali 

ev idencc or not that is to say, he has to consider whether the) ,, n «24oft^ 

recorded and whether thev nre free from the infirmntives mentionwi , ^ 

Indian Evidence Act In dealing with the question of their nun 
has obviously to determine whether the) arc voluntary or not 
299 Cr Pro Code the Jury have to weigh and value 4 l ie f™\ nt0 the q“ e ' 
b) the Judge, and m order to do so they also must themselves go ^ ^ it? 

tion as to whether the) were made voluntarily To judge of the tru | m jj6 

ot a statement one must endeavour to find out whether it was voiu ^ 

for a free and voluntary statement is some guarantee of its tri "” 0 f the q ue 

right therefore to take away entirely from tho Jury the consiuerui . ^ntv 
tion vs to whether the confessions are voluntary or not and it was c j 
of the learned Judge to place before them the facts and circumstance , r wn > 
and ask them to form their own conclusions as to the character ot c c mtioa 

A plea of guilty, no less than confession, inu«t bo regarded ftC onf r 

Oroitn v Zoolfoo 47 P R I860 Cr When proof m a cn«e is “ mi ^ e , 
sion, it i= essential that too much stress should not be laid upon , 
Oomra 31 P R 1867 Cr A Judge who is to decide whether a coni* ^ 

miscible in evidence or should be rejected, should exercise ill ne “ in el 1 

and vigilance, before admitting as voluntary, any confession ern i^ 
dence But in coming to a decision on this point a Court shouia t: a(jon ,n 
by the law and principles which regul ite the procedure anu J -pj^ed P r 
Couit of Justice and should not be influenced by conjecture or P rG , cotlC lu J > on 
judice m recording what should be a decision based upon reason ^ (j$0^ 
from the evidence adduced Nna Sl/ue v Queen Empress u 

190 °) 145 , , ,fother<5 

A confession by an accused peison is not made ir relevan t | 
levant, merely because the accused person has-been — ewormor am per3 on, n . 

Empiess, BP R 1880 Cr An -OraUconfesstoh'by an accu=ei e aJ s 

being open to exception under s 24,25 or 26 of the Evidence ^justa 

admission by an accused person, a relevant fact and mav be pro ^ re lev» 

under section 21 and therefore such a confession made to a M*igis>* ^ jli 
and may be proved by the evidence of the Magistrate Ferox, v ■» *h a rul> , 
R- Cr 1918=45 Ind Cas 843=19 Cr L I 651 , but see EtnpaorJ tl00 3 
Bom L R 1065 Section 27 of the Evidence Act qualifies not o J eS cI u ° ,I L 
nml 26 but also section 24 all three of which lay down general 111 Ainerfld^rt 
confessions nnd the same broad grounds underlie all the three q?!*’ , 
Emperor 45 G 557=22C M N 213=27 CL I 148 = 44 Ind Cr 1 J 
Cj. C-. J 30-* but see Emperor v Nga Aung 35 Ind Cis9G-<- Si'” 1 
(101G> VoLfr 11 4, Tom Singly Empnor 29 M <,« 
PBMl'.lt.lCCrLTM', 
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' Evidence 19 inadmissible to prove a confession made while nn accused person is g 4 "24" 
m Police custody, except in °o fur as an) fact is discovered in consequence of 
the information «o received from him lint ullah v Fmpcior , 22 In cl Cas 
150=8 P W R 1914 Cr =38 P L R 1914 = 15 Cr L J G 

A confession miulo voluntarily in the sense that it was made spontaneously 
anti without any inducement is admissible in evidence under s 24 of theEvi 
deuce Act Khdal v Em pc rot , 45 A 300 = 21 A L J 143=73 Ind Cas 62=24 
Cr L J 52G 

If a man is told by n person in authority that if ho gives a true account 
of the matter he will be pardoned, that is a continuing offer, the tin cad of which 
continues unbroken until it is accepted by the confession which completes the 
bargain, unle-s there is some circumstance which breaks it c o as to show that 
the inducement no longer operates, and the person confe-silig has no longer any 
hope of gaming any thing from the authorities by making confession Fateh Chand 
v Emmror, 2G Cr I, J 937=86 Ind Cas 1001= A I R 1925 All GOG 

Where the Magistrate who recorded the confession took all possible precau 
lions to satisfy himself that the confession was made voluntarily and tint the 
accu-ed was under no inducement or threat at the time he made the confession 
and he Was informed that if he confessed ho would not get a pardon Held that 
the confession was admissible In evidence Main pat v Empcio ) , 103 Ind Cas 
500=28 0 L J 772=8 A I C K 416 

The mere fact of a person being m custody cannot be a good basis for a 
presumption that any confession ho may make is caused by nn inducement, 
threat or promise having reference to the charge against hun proceeding fiom 
some Police officer and sufficient to make him believe that he would lie benefited 
m the trial by making it Doth Lotlhi v Empno>, 95 Ind Cas 59 = 27 Cr L T 
731= A I. R 1926 Nag 3GS 

If pressure exercised by n Pol'ce officer is sufficient to give the accused 
grounds which would appear to him reasonable for supposing that by making it 
he would gain an> advantage or avoid an) evil of a temporar) nature, the con 
fession would not only he weak in nature but wholly irrelevant under *> 24 
Evidence Act Dtp Singh \ Empetor 27 Cr L J 158=91 Ind Cas 894 = A 1 
R 1926 All 246 

Confession was made by the accused against himself to a witness The 
Judge did not disbelieve it but rejected it because he thought tint it was made b) 
the accused under the belief that it would be to his advantage Public Proiecutoi 
v Chandam, AIR 1929 Mad 92 

Whether an) threat or inducement was offered or not in a particular enso is 
a question of fact and Ins to be decided with reference to the circumstances of 
that case and it is not safe to make an) generalisations merely on the ground 
that a certain set of words u-ed m n particular case Ins been held to bo in the 
nature of an inducement Kunju Subudfti v Emperor , AIR 1929 Pat 2 73 
Where theie is veiled threat as well as inducement, n confession «o obtained is 
invalid Kunja v Empeior AIR 1029 Pat 2 75 

Made A confession made to one per on by the accused is irrelevant even 
where tho inducement, threat or promise is held out b) a different person if the 
latter be n per«on in authority Reg v Kauoji , 9BHCR 416 But undpubtedl) 
the fact that tho person who obtmnedn confession b) the use of a promise or a threat 
did not possess the power and authorit) to carry either into effect if known to the 
prisoner at the time of making the confession would nullify the effect intended 
to be produced upon his mind and the confession would be regarded as. his free 
act Commoniualth v Thiel erman , 10 Gra) (Mass) 173 190 The result of 
the cases seems to be that a confession is not inadmissible although made after 
an exhortation or admonition or other smnlir influence, proceeding ftt n prior 
time from some ono who has nothing to do with the npprthcnsion prosecution or 
examination of the pri oner for a promise made b> a person who interferes 
Without any authorit) of this Lind is not to be presumed to have such an effect 
on tho mind of the prisoner as to induce him to confess that he is gmltv of a 
crime of which ho is innocent * 3 Puts Cr p 393 
> Confessions made by signs or gestures Under Hu* head we may group 
direct admissions of guilt in the form of affirmative gestures nods or signs 
48 
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S. 24. matin m response to leading questions or to questions which assume the guilt oj 
the person addre sed An affirmative nod in response to a direct accusation m 
ciime is no less a confession than an oral statement If the accusation is coupfc* 
■With a threat or a promise evidence of the nod or gesture should be reject* 1 
is an attempt to accomplish by indirection what cannot be done directly Actin' 
speak louder than words Express gestures often manifest morecJ^»vw 
emotion of the mind than the most forcible and vehement language A®* 
confession by an act is therefore inadmissible whenever the spoken or 
woid would be excluded Uudalnll Ct Ex § 141 

Accused person The word-* ‘ accused person " ui„sections 24 
inGludc.anj- person -who subsequently becomes accused, provided thatflpn^, 
"of making, the statement criminal proceedings wer«j_m „pro pect oi . 
Empeiot, 43 Ind 603=19 189 -Section 24 ot-tha 

would apply ev en if the pei*on whojsj»aid to Jiavt made^hdJtonfefsionw^ ^ 
an accused per-on at the time wheit heTnade the c~bnfcs->ioii~ It is elJ 

person ultimately comes to be an accused person with reference to the c _ 5 f 
respect of which he is said to have made the confession Pet Shah ) m " LL 


v Cunna, 22 Bom L R 1247=59 Ind Cas 324 _Fornial accusatioiior^- ^ 
-in. uinjecessflry In the matin of Hit an JJit/a alias Abdobl~\Ydtful t iC 

"The test which has to be applied in deciding whether tins section app > ^ 

position of the per-on at the time when it is proposed to prove the <u '®* *. ^ 
his Position at the tune when he is alleged to have made it Acojuy fln 


his position at the tune when he is alleged to have made it A51 
therefore, made to n Police officer bv a person when he is not Jiccu 8 ® ^i )0f 


HII-JCIUIC, ill IUC w -nuiiucumtcj id u nncii l -f Ond'^ 

offence is inadmissible m evidence against him when he is accu*eu oi sji-#. 
Sail Pun Atnuj v Empeiot, 13 Ci L J 465=15 Ind Cas~303*=5 Bur V, jj* 
The incriminating statements of a third person that he comi . ^ 

crime for which the accused is on trial are hears ly Such persons , p[)(f 

produced as witnesses ffliea v Stale, 10 Yerg (Tenn) Accordingly * j 
on a trial foi homicide that a person who was present when the uet ^ 

killed, then stated that he and not the accused had shot the deceasea, a ? t 

excluded unless the person whose statement is offered shall be pro 
witness Selbt/v Common ueallh (Ky) 80 S W 221 The jut I* 

course, disprove hia guilt by proving the guilt of some othei pef 8 ® 1 * 0 fjliil 

cannot do that by introducing the extra judicial confession or ueclflW ftp 
person that he intended to commit, or that he had committed the ci ^ j, e bp 
extra judicial declaration is never conclusive upon the declarant He nwj ,[y 


exiru jnuiuru uecririuon is never conclusive upon me ueci u mi- * — - ^ pi 
subsequently indicted because of this so called confession, demonstrate V 
and absolve himself To receive such statements is exculpatory P r f f 0 f th« ^ 
to open wide the dooi foi the practice of fraud wheieby the acquit 1 " 


criminal would be assured 


Underhill Ct Ei § 145 

If it appears “ The words lend some colour to the argument that 

lade to anDenr to the .Tudo-e tn have been improper j 


fession ought to be made to appear to the judge to have been 1111 prop 
— in othei words that the onm probandi is m the first instance on -the . j 0 pa» v 
do not accede to that aigumcnt A confession nny appear to the 
lieen the result of inducement on the fice of it andnpart from an) P r °” 

In every ca c e I contend, where v prisoner «ay s he has been forced to ® tfc 1 ’ 
Tudge is put upon judicial enqunv, and as I ended before I e non 11,1 ' 

enquiry should ptecede the admission of the confe-sion and any examm f t 
its truth Lex, 2 Bom L R (Journal) 163 ' A confession to be a ^ 

all in evidence must be proved to have been made voluntarily j !! Evi'k^ 
been caused by any of the means mentioned m section 24 of the Indian 3 p 
Act read with sections 28 and 29 of ihe same Act Whenadnutte 1 ^^ p 


dealt with like nny other piece of evidence, and acted on only if *t 13 , ® 

he true ’ Per Pardons I jn Queen J mptess v Bah/a Dajadin, citej, 

{, R (Jonrnnl) 163 But f niton J in Queen Emptess v Bawa n ty f f£ B . n ^efy‘ 


Bom 


“Mimj joo jjut riitiun «/ in yiifCH i ** ’ ,c tt W’hpWC ® 1 

k R 7G1 (765) dissenting from the above case c md t Jii 

won . , n PP°ars * indicates it may be argued, a lesser degree of PrpPi._i.npJ i 3 *, 
would tie nece-<«nrj if proof lias been required A Court might §ff\. „ fc»| 
tiartuiilnr caso fntrly hesitate to say that it was proved that the ton . p^r*' 

Ir«pii unlawfully obtained and y ft might be in a position to t-ay that su 
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to it to lw\e been the ca-*” It is not possible for n Court to «iy that the 
making of a confession appears to have been caused by any inducement, threat 
or promise except upon evidence before it The inference may be suggested bv 
, the confession itself or by the evidence of the prosecution or by evidence adduced 
by the accused person or bj the surrounding circumstances which the Court is 
, always bound to take into consideration but the conclusion cannot be reached 
on surmise or conjecture Whether or not a confession is admissible in evidence 
la a matter which is to be decided after a full considi ration of the evidence and the 
particular circumstances of each case Budhoo v Empcroi, AIR 1928 Lah 
676**29 Cr L J 355=108 Ind Cas 387 If m the circumstances of a case it 
, appears to the Court that there is reason to suspect that a confession was obtained 
. by inducement so as to bung it under the provisions of section 24 of the 

j Evidence Act, the prosecution to make the confession admissible m evidence 

, ngainst the accused must show that it was freel> made Ashutosh v Empeior, 

. G8 Ind Cas 413 =>26 C W N 64=23 Cr L J 573 It is not pos lble for n 

' Court to say that the making of the confession 1 appears’ to it to have been 

, cau«eu by any inducement, threat, or promise, except upon evidence which is 

i before the Court The inference may be suggested by the confession itself, or by 
the evidence of the prosecution, or by the evidence adduced by the accused 
' person , or by surrounding circumstances which the Court is alway s bound to 

* take into consideration , but the conclusion cannot he reached on 6urnu«e or 
conjecture Emperor \ Deuan Ivahai, 4 Pat L £ 186=72 Ind Cas 961 = 24 

* Cr h J 497 = A I R 1923 P 13 When the admissibility of a confession 

1 depends upon a conclusion as to the truth about conflicting evidence antecedent 

- to the making of the confession and tending to show that it is liable to rejection 
t under section 24, the trial Judge must make up his mind upon this i«sue and 
» decide the question of admissibility before relying upon the contents of the 
' confession Fatil Chandv Emperor, L R 6 A 89 Ci =26 Cr L J 937 = 86 

Ind Gas 1001= A I R 1925 All 600 

4 In Emperor v PaiichJ a) i Dutt 29 C W K 300 = 52 C 67 = 86 Ind Ca® 414 
=26Cr L J 782= A I R 1925 Cal 587, Mr Justue Mookerjec said “ There 
are words and expressions in this section to which one must pointedly direct his 

* attention in order to construe the section There occurs the word ‘ appears ’ , the 
'j 1 inducement threat or promise having leference to the charge against the accused 

* Person ’ must proceed from a person in authority, but nothing is ®aid as to the 
' person to whom it 13 to be directed , it is enough if such inducement, thi eat or 
\ promise would in the opinion of the Court be sufficient to give the accused person 
' grounds which would appear to the accused person (and not the Court) 

reasonable for supposing that by making the confessions he would gam 
, nn advantage or avoid an evil of the nature contemplated in the section 
< It will be seen therefore that the mentality of the accused has to be judged 
rather than that of the person m authority That being so not merely actual 
,} Words, but words accompanied by acts or conduct as well on the part of the 
li Person in authority , which may be construed by the accused person situated ns he 
j as amounting to an inducement, threat or promise will have to be taken 

", into account A perfectly innocent expression, coupled with acts and conduct 
^ 0,1 part of the person in authority together with the surrounding ciroum 
. stances may amount to inducement, threat or promise In scrutinising a cn^e 

* from the point of view of section 24 of the Evidence Act the Court will have to 
\ perform a three fold function It will have as a Court, to determine the suffi 
{j ciency of the inducement thieat or promise as affording certain grounds , it will 
i have again to clothe itself with the mentality of the accused to see whether the 
d grounds would appear to the accused reasonable for a supposition that is men 
} tioned in the section lastly it will have to judge ns a Court if the confession 
\L appears to have been caused in consequence of the inducement, threat or promise 

Tne u®e of these vague expressions has been deliberately made with the object 
y. of securing absolute fairness in the matter of admitting confessions in judicial 
K proceedings It is indeed very difficult to lay down a hard and fast rule ns to 
,f the sufficiency of the circumstances which would make the confession irrelevant 
$ u *» tl er the provisions of this section Reported decisions afford us little help in 
r *hjs direction A study of the case®, bearing upon the question, which are too 
i*V 
P 
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numerous to mention, would show thnt nnjthins rnnpnr between 4e|« 
suspicion on the one hand ahd absolute certain t> on the other has wen , 
sufficient to satisfy the requirements of the section In this connection 
may be made to Beg v Bahia nt, 11 B H C R 137 , Qm:en E£}P*fL, i 
Ana 15 B 452 Empcwr \ Mulhun Kumar, 1 C L R 27o(28L ^ 
Empress v Qhanja, 19 B 728 (731), Emperor v Magi, 8 Bom 1* » 
Ohatu Ptamanik v King Emperor 3 28 C 013 at G17 and Ashutosh Put 
Emperor , 26 GW N 54 The true view seems to hn\e been taken 
of Queen Empress v Bast onto, 25 B 1G8, wlnre it was sud that the 
not require positive proof (ft'- defined in section 3 of the Act) ot imprt ^ 
ment to justify the rejection of the confession, the word ajapears requ irpd 
lesser degree of probability than would be ncte sar> if proof had d * ^ c f 
There is some diversity of judicial opinion on the question regarcimg 
proof as to the voluntary character of n confession ux , whether tn 5 <o 
will have to pro\e affirmatively that it was voluntarily made or they 
only in the event of a doubt nusing in the mind of t!ie trnLJ 
instance the ob-eri at ions of Parke B in li v Wanmgham, p unnf c'’- 

and of Cate J in i? v 77 ompson, (1893) 2 Q B p 12 at p 17) a 4" r 

sarj to go into this matter, with regaid to winch there "as for som . ^nJi 

sity of judi ml opinion in thi-, country as well, for having n^ara fl ttaobw 

of section 24 of the Indi in Fvidence Act and nl**o to the presump 
to certain lecorded confessions, and arising under section 80 ot jtf 3 <ri trati 1 
and generally recognized view is that a confession duly iecordeci ^ 


ana generdny recognized view is in u h comessiuu uuy s , __ t 

with the proper certificate appended to it will be admitted in eviu ^ pj 
’ ' 24 , that imucr j. 


the provisions and restrictions contained in section 24, ma* ^ 
section a well grounded conjecture, reasonably based upon cir ff0U y » 
closed in the evidence, is sufficient to exclude the confession becau ^ oCin ni#» 
idle to expect the accused to prove the inducement, threat or pro*** ’ . necf ^ 
cases such proof cannot be a\ ail able ” To reject a confeesion it » hadb^” 
■ - ’ ” * * a establish that the confes s" „(» 


that there should be positive proof to c»tabli«h that the come ^apicio 1 * •* 
obtained by use of threat, persu ation, etc Anything from the Dar t 

positive evidence would be sufficient for a confesston Peingcii*^" p fi (ft b i 

- - • - — ^ ~ L R 6 All Cr 161 =*« 


positive 

Emperor , 23 A L J 821 *= 89 Ind Cm 
1431= A I R 1925 All G27 P C 


903* 


Burden 

the prosecution. 




of proof The cases are not harmonious upon the 
tmjias i thoTfuitden pfjwoof to show the free 


of tire confession Many oElhe cases sustain Jhojaffirm ativ e.£)f ^f°eVide DCfr /0 
lequire the prosecutor to show-beforejthe confession is received- _ cnto.49 ,v. 


lequire the prosecutor to bhow-hetorejthe confession is reccivw- £ 0 io,* J \, 
some evidence that jt was freely and'Volunt arily made reopt , _ ce toA, 
67 ( Atn\ . other niithoritiea sustain at-IpaBt— in"'llie' absenCe___Ql ev t lt , a 


, it was „ 

67 (Am) , other authorities sustain ateleastejn^tue^ absence, 
contrary, the very jeasonable -theory that a confessiotirhhe — - taY*— 

-utterances which an, the result of human -agency , is P r ^“ me g, 461 > 
voluntary until the contrary i$ shown Rufer v_ State, 25 U® 10 ° con^,^ 


Patterson 73 IMo G95 This, view casts the burden of proving tus l ff hyP n ,,v» 
was involuntarv upon the accused In anv ca=e it is his right to sno jaty o* v 


i«e it is hisrign* rijeduV 01 c 
narj evidence that the confession wis not voluntary and it !S c0 n«id er L 
Court, in determining the competencj of the confession, not only , , ar y ( buy,, 
evidence for the pro ecution showing that the confe sion was vo svC U >- , 
evidence elicited by the accusea to prove the contrary in his ..pcutiea & j 
v Fid n tent 35 Iowa 541 M hen n confession is offerel bj f he _P . 
criminal case it is the right of the counsel of the pn oner bet t I u c ,n;uni < ^ n inf 
to cross-examine the witness who pm poses to testify to it as eai» e<l 
surrounding the mating of it, and the defence may also call, . 0 | e mJi 

fl.nmmrhlv into the"" . coc^ 


independent witnesses and examine them going thoroughly into * ?' , c 4 , 

• • - -tmnlo thoparliea present, Ac 'P»',hfW 


ns to how the confi s-ion came to be made the parties present, “ , ‘V7£ cn the 
tion and state of mind of the prisoner at the time it was made an ^ a 
with nil the«c facts before it, is to pa«s upon its admission \«r i J OP r 

r, 020-47 All 814 In HiHii r blate 43 l^cb 102-01 ^ 

255 the Court snul u In the tmljof a criminal ca«e, whom the_ya wiL-^ j 

for tbo purpose of pro\ inp-a confession made by tho pn^oner^ oe _ UP5 ch>‘ 
is allowed to iJeCul such information it is_the _priv dego of defentttP 
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the better practice, to croS' examine the -witness as to the circumstances under 
'vhlch IhTconfF-ston'proposcd to-be detailed was gwen__ Counsel cannot uait 
Itiihl the witness has ans tiered and the/iinoic to strife the statement from thciccoid 
if the amu cr is responsive to the enquiry ” Son refusal beforo the confession 
ii admitted to allow coun&cl for the prisoner to cross-examine the witness as to 
the voluntary character of the confesaion , or to allow the accused to testify , and 
to explain his mental condition when it was made or to show b\ the evidence of 
others that it was improperh obtained is reversible error Underhill Cr v Ei 
§ 127 

Section criticised. “ The maxim of the English Courts is that law 
cannot measure the force of the influence used , or decide upon its effect upon the 
mi ml of the prisoner 2 Starl Ei 3G But tho Indian Act places the respon- 
sibility of gauging the force on Indian Judges who have acted upon it In Rcq 
\ Kaiorji Dadabhai OB II C R 3G7, ‘Sarjcnt J sud ‘Sectional leaves it 
entirely to the Court to form its own opinion as to whether the inducement threat 
or promise was sufficient to load tne prisoner to suppose that he would derive 
some benefit, or avoid some evil of a temporal nature by confessing’ Mo 
have thus as many stands ns there arc Judges— Qttol jttdices lot sentcnUne , — an 
obviously objectionable practice But the greatest culprit m tho section is tho 
word * appears ’ Thereby tho very spirit of English law is abandoned, and it 
has consequently led to tho admi« ion of evidence which would be rejected m 
I ngl uicl without a moment s hesitation ** 2 Bom L R J 227 

Was the inducement sufficient by possibility to elicit an untrue con 
fession of guilt M hile no one seems to have questioned the fundamental prm 
ciplc of cxcTu ion of confections, there has been a decided difference of practice 
m tho hind of test u*td in applying tho principle It has been seen that the 
rea on for distrusting a confession arises when the person is placed in such a 
situation that an untrue confession of guilt (more correctly, a confession of guilt 
irrespective of its truth or falsity) has become the more desirable of two alterna 
fives between winch the person was obliged to choose Thus the essential 
features of the situation are, first, the fact that the alternative is presented 
between present silence (or assertion of innocence) and some other prospect held 
out by and associated indispensably with tho confession of guilt , and secondly, 
the relative advantage of this confession, with its consequences certain or con 
tnigent, over silence with its consequences certain or contingent Tho exact situa 
tion is perhaps apt to be obscured by the ordinary phrase designating “a promise 
of benefit or a threat of harm” as the circumstances availing to exclude The truth 
h that this duplicate form of statement is not essential , it indicates merely 
superficial features and the situation is always reducible to the single form 
above stated Thus where a promise (for example of pardon) is the inducement 
for a confession, its effect is to make the certain freedom which will accompany 
false confession more attractive at the moment than the mere possibilities of 
freedom, coupled with temporary restraint, which attends silence Again, where 
a mob’s threat of hanging has induced a confession, the alternative of present 
certain nnd future possible safety proves naturally more attractive than present 
certain death Thus in both cases — a promise and a threat — the confession is 
untrustworthy because it has been associated with an attraction too strong to 
re ist In general, then, tho possition of the confessing person which causes 
distrust is that of being compelled to choose between two alternatives, one of 
which involves a confession of guilt irrespective of its truth or falsity. Each in- 
stance presented may bo thus stated What were the prospects attending con- 
fession (irrespective of_its truth) to be weighed by him against the prospects of 
non-confession * Tho test of exclusion thus would be Humnn niture being what 
it l^ were the prospects attending confession (involving the equalization or 
averaging of the benefit of realizing the promise or the benefit of escaping from 
the threat, against the drawbacks, moral and legal, of furnishing damaging evi- 
dence) as weighed at the time against the prospects attending non-confession 
(involving n similar averaging) such as to have created in any considerable 
degree a risk that a f dso confession would be made Putting it more briefly 
and roughly was the inducement such that there was any fair risk of a false con 
fessiqn / Wigmorc § 824 
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Person in authority ‘'It is an <'xprr-“*ion well known to Engli h 
on question of this n itiirr mid nlthoiiph nil rules of evidence which wctm 
ntthc passing of the Act are repealed, the I nghsh decisions on tjie fanrw^ 
«cnrcpi> he regnrdod ns authorities tht y may still serve its TalKsM* 

R x \airoft 911 II (’ It FW HG3) An inducement or thnatrm^^ 
vitiate a confession, must come from a jieraon in Authority, and mu t « . 

relation to t)io < rimo charged Snce the wndrm^ibilitv of n con'e^ion 
on the relnttve length of the inducement to confers fnl a cl>, ns mcvww ®o^ 
the prospects nttvehrd to non-confe^ion, it is obvious that the vnriou 
ran he bo t grouped nuording to ibe nature of the inducement. n 

«trenpth of the inducement d< pemU more or Ids upon the power ot 
offering it the rule of lau mu -t first apccifv the hinds of persons T «^i 
mouths the induct ments mn> lie regarded ns having nnv value n igni 
Unless the person attempting to obtain n confession has the power \ pt ^ 
to the confc«sor) to ram out the threat or promise, there is no rea a on « 8 
the inducement ns Iikelv to produce nn untrue confession l<( ,n , . j, a gjo 
not due to the inducement hut to the confessors own discretion, .{jnnt/ 
ical alternative to choose between II i tjmorc 5 823 bv n “person ^ ^ 

is nu ant some one who hns the right or power to fulfil the prorm=o co liateiai 
out the threat The Court cannot undertake to examine into wt ^ yfr^» 
circumstances surrounding a confession A person nwv he pcp«««w 
by n religious ndusor or h\ nn nttormy to mnho n statement ott el 

may amount to a confession and such statement, if not privileged 
the relation hi tween the nccusxl and the part) to whom it is mI * u . .i,i c h 3 pb' 1 
For example X , who is charged with the murder of A is inuuccu dj . 
of the jail to confess his sins lie accordingly confe°-es the enm ^ r 
ho is charged It has been held that such a confession i« a J 
GiUiam, 1 Moody, Crown Ca- 180, hut see U v pad ford, tn> rt v 
bummer Assizes, 1823 where a clergyman hml prevailed on j ( jjp d«jonc' J 
confess a murder bv dwelling on the hew outness of the crime, ana 
tions of scriptures ngun^t it, without giving him any caution that f e ion 

against him, and Best C J refused to allow the clergyman to ,*? -th-conW^ 

on the ground that it was improper m the clergyman to MOiam ^ 

reposed in him by the prisoner and expressed a strong opinion . , n3«t* 

R v Spar) cs cited Peake, 78 II ilhams x Williams, (1798) 1 Hag e s (V 
On principle, such a promise should be of no consequence 
promisor was one having (apparently the power to arre c t or prosec ■ , tcem ent *• 
§829 In England the older and more usual new was that n l „*horitV ,fl „ 
exclude mu«t come from a person who has legal interest or a ; p 9< 

arrest and prosecution R x Rou,Tl A R 153 R \ Gibbons, 1 , f £ l > 

R v Taylor, 8 C & P 734 In 1839 Lewm in his note to his 2 L*n . l0 „ i 
said “The cases seem to establish the principle that where i a ^cm In* 
obtained through the medium of a suggestion made by a person «« „ jjotw 

prisoner can have nothing to hope or to fear it ought to be receiv per 30 . 
/?. v Dunn R \ Slaughter, 4 C A P 543, Bosanguet J a{,, “ fl ?wars f* ^ 
telling a prisoner that it will be better for him to confer wui ax / p ii^ 

any confession made to him ' See also R v Spencer » ^ 0 f f> kr 

Finally in 38j2, the eirlier view was confirmed, and the cxi t 
interest m the prosecution was taken as the test — not W PLj rel*" 0 ,. 
of actual control or influence growing out of social or comme o 

of the persons Wtgmo) c § 829 In connection with an wdu ~ j?o ga 
by master and mistress Parke B m R x Moore 2 X)en y pr nunf^ 
Perhaps it would have been better to have held (when it wfl» n )i ca 

the Judge was to decide whether the confession was voluntary) w* B > incl'J, l 

ho was to decide that point upon his own view of all the eircum'ui _ ' 5 

the natnre of the threat or inducement and the ch iracter of tne P u0 j of ■ 
it out, together not necessarily excluding the confession on juJe * 
character of the per on holding out the inducement or threat & , , f it u 

been laid down in different precedents by which wc are bound, an 
threat or inducement is held out, actually or constructively, 
authority it cannot be received, however slight the threat or indue 
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the prosecutor, Magistrate, or constable, is such n person , and so the master or 
mi-tress maj be If not held out bj one m nnthont}, the} are clearlj admis- 
sible But it i* oil!} where tho offence concern's the master or mistress that 
their holding out the threat or the promise renders the confession inadmissible 
In the present case, the offence of the prisoner, in hilling her child or concealing 
its dead body, was in no wnj nn offence again the mistress of the house , she was 
not the prosecutrix then, and there wa« no probabilitj of herself or tho husband 
licing tho pro ocutor of an indictment for that offence ” In England a confession 
to a constable’s wife was excluded R v Ilarduicl , 1 C A P 98 note But n con 
ft -won made to a hj -tander was admitted li \ Gibbons, I C A? 97, see also 
It v Tnylot 8 C A I’ 733 A confe ion mado to the mother of the prosecutor’s 
wife, in the latter s pro cnce was excluded It \ Simpson, 1 Mood} Cr C 410 
So also when it was math to the prosecutor a w if< who helped to manage the 
business In Tfc v Taylot , S C A P jf>2 the wife of the prosecutor and mistress 
of the accused was held to he a person in nnthont} ov er the pri oner So nho 
is an attorney endear on ring to find evidence for n prosecution It v C> oi/don 
2 Cox Cr C G7 A confession made to a medical man m the presence of prose- 
1 entnx and the accused’s husband could not he admitted It v Gama 1 Den 
1 Cr C 331 A confession made to a fellow prisoner is not excluded 7? x S/iau, 
G C A P 372 but it is so excluded when it !>• made in the presence of tho arri4 
’ ing constable It \ Millon, 3 Cox- Cr C 507 

“So the result of the ca-cs seems to lie that a confession is not inadmissible 
i although made after an exhortation or admonition or othei similar influence, 
1 proceeding at n prior time from «ome one who has nothing to do with tho appro 
1 henson prosecution or examination of the pn°oner for a promise made li} a 
t perron who interferes without mn authorit} of this hind is not to be presumed to 
i have such an effect on the mind of the pusoner ns to induce lum to confess that 
he is guilt} of a crime of which he is innocent ” Russ Ci 2104 
f In a case of murder n surgeon stated that he held out no threat or promise 
i* to induce tho prisoner to confess, hut n woman who was present said that she 
t had told the pusoner she had better tell all, and then the prisoner made a certain 
confession to the surgeon Part J after consulting Ilullorl B admitted the 
t confession, holding that if the promise had been held out b} a person hn\mg any 
4 office oi authorit}, ns the prosec itor, constable, etc the case would be different 
t II tqmort § 829, Russ Cr 21G4 , 7? v Tatilot, 8 C &P 734 The prironer wns 
J indicted for placing a piece of iron on n rnilwa} and n platelayer in the service 
ot the company but who was not employed by an} of his superiors to see the 
f prisoner, had told him that it would he n good deal bettei for him if he owned 
/ it P r,£10ner knew that the plate ln}er worked on the line Ctessicell J 
f ^‘d U I im dispo ed to think the statement of the prisoner is receivable the 
j| witness not being a person having any authorit} to make nnv promise , still he 
i was m a position that might reasonably lead the prisoner to believe he had , and 
u thereupon the counsel for tho pio^t cntiou declined to ask as to the statement 
"j °f the prisoner J? v Ft cum G Cox 530, Russ C> 21G3 Phipson defines a 
I person m authorit} to be some one who is engaged in tho arrest, detention, exanu 
nation or prosecution or some one acting m the presence and without the dissent 
>i Sl, °h n person Plup Hi -250, A v Moore , supra’ R v Lncl hurst 1853 
' i Roscoe 0) Ei 44 “In li v Kmqston, 4 C A P 387 Pari J after conferring 
1 u jrdh Liltlcdale J held that an inducement held out by a surgeon called m pro 
■ j tension ally was sufficient to exclude a confession— apparently the onl} decision 
4 i 0,1 the point In 7? v Gamer, 1848, the inducement was held out b> the surgeon 
» J ^nd the confession made to Inin but the master and mistress were present 
r ! v, 11 -, v. v Sleeman, it was held that the daughter of the ma«ter of the house who 
[ h had the nmd servant in her custody for a temporarj purpose was not a person 
m authorit} A paid female snatcher was held to be a perron in authorit} , and 
when i dependant on being searched said ‘If I tell the truth shall I be hung ? 
and she replied No, noneseuse AVho told you so ? Statement after that was 
■d , rejected It y H tmor 4 T A T 360 1864 In a9 much ns an} one owy, -on 
*<5 xensona ^ e suspicion, apprehend an} one suspected of felony a person m no way 
Jr h? n nected with the charge maj put himself m the position of one in authoritj 
^ 1 ' ™ anat > 4 CAP 570,1831 A sailor was charged with robbing another of 
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5, 24 the crew The mfi«tcr c aid, ‘If you do not tell mo who your partner was jw 
commit you to prison’, and he thereupon confessed Aldenon B hen 
confession inadmissible Patle B explained this ca°e in R v Uloore sm 
on the ground that tho master had threatened to take part m the pro ecution » 
it appears from R v Flu Laugher, C A K 225 (181G), It \ Lucl hurst, sm 
and R v Garner , 1818, that even if the person in authority be silent, he * 
presumed to acquiesce in the inducement” Jlosroe Cr A 44 , ®ee abo 
bun/ Vol 9, Confession, para 7G3 

In Reg \ Kaiom Dadablm, 9I1HCK 3IS (3C8) IV, n tnwUiJg »** 

in the service of the Cr I P Ralwaj Company, having discovered uetaiciu 

the account of the prisoner who was n booking clerk of the Company, went ^ 
and told him that * he had better pn> the money than go to jail, and a ‘ 
it would be better for him to tell the truth,” after winch the prisoner . A 
before the Triffic Manager, m whoso pre cnce he signed n receipt iar,m . 
hnv mg received a sum of Rs 82G 8 Held, that the wouls used by y » 1 - ^ ^ 
ling auditor, con tituted an inducement to the prisoner to confess ana t j 
a person in authority within the meaning of e 24 of the Indian i^iuen 
that the receipt signed by the prisoner was therefore not admissible riflU . 
on his trial In delivering the Judgment, Sargent C J after di^e uc 
English Cases said *He ( W) would clearly l>e so (re a person in „ 
think, according to English authorities The test would seem to be na * 
authority to interfere with the matter? and any concern or interest i ^ 
appear to be held sufficient to give him that authontj as m Ween j ^ 
ham, 2 Den (3 C 447 N, where Parke Baron hold that the wife „ 3 a per }i 
prosecutors who was concerned in the management of their business - ^ 
m authority , and we find the rule so laid down in Archibalds y> iM _ ft 
The words ‘person m authority’ include the prosecutor Asnuto*"*' 

Kmg Emperor, 26 C W N 54 ‘ The expression ‘person in authority ^ n „] qn ,i 

always been widely interpreted The rule is the same in India as c( p 
where it ha» been held to include not only the prosecutor, but also tne 0 f ik 
piosecutor, or one of prosecutors and even, in some circumstance re 
same, vide, R v Warring ham 2 Den C C 447 N , and R v W !/‘ J 0 ba" 
733 An attorney engaged in an endeavour to get up a prosecution ,j, orl t»i» 
treated as a person in authority R v Gioydon 2 Cox. C C 67 .‘“-/W 
India I may refer to the remarks of Sargent C J in Reg v Kairoj _ 

® H C R 358 Mr Barton has quoted, on the other side, Empero v f 

bul <<h Kanmbal sh 8 Bom L R 507 = 4 Cr L J 49, but in ‘hat case » 
offering the inducement, while the superior officer of the accused UI)( | W 
nothing to do with the proceedings against them and it was on tni e j n( lO 
the confession was admitted Per Aiding J in Smith v Empeior, ^ ^ 

603=19 Cr L J 189 A village Magistrate is a person in authority 3 
v Emperor, 2G M 38 = 2 Weir 733, but the son of a village Magisw 
person in authority In re Kappa Thachan, 2 Weir 73d. A tra ' ell ‘ PI 
a Railway is a person in authority so far as a Railway clerk is cone !r 

Antrim 9B H C R 358 Where the matter before apanchatjal W ^L*ber 
not the accused had by their acts disqualified themselves fr° ra , 
intercourse with the re«*t of the brotherhood, and the accused tl0n A 

admitting that they were guilty of murder held that the provisions m 
the Evidence Act, could not be pleaded against their admissibility » „ of t" 

of the Punchayat were not m authority over them' within the m re fercuv^- 
section nor was there any threat, inducement or promise made wi jed . 
any charge ngamst the accused R v Mohan Lai, 4 A 46 =* A > the ' 
But where n Punchayat was assuming an authority as was Ieadmg ^ j^lib 
to believe that he had that authority held that a Court would be ]U«t ^ j,a 
that he was ‘a person in authority’ within the meaning of section „ > < 

n»pofer 9 C \\ N 474=2 Cr L J 256 Emperor v Josha, U ” J &>% 
But n member of the Punch is not a person in authority A«P e, \ /v-pif*/* 
PT 1 Tt" 4 nddar is a person in authority ^ ulsa ^ ll cZiieror 

FoErm 1911 r 12 Ind Cas 042 = 12 Cr L T 554, Karam r gjJT f»< 
i- rv " T the thump or headman of a village. Kga * nut l ' v 

lo Cr L T GS1=2C InA Cas 129 A zamimlar is n person 



CONFESSION UNDER INDUCEMENT ETC, 


hnpcralor*, Dab ml, 4 SLR 209=9 Ind Cas 718=120 L «T 119 A president S 24 
of a panehayat is a person in authoritj King Emperor \ Ausln Bibi, 20 C W N 
512=23 C L J 477 = 17 Cr L J 188 =33 Ind Cns 828 Znmmdars qua 
/ammdara nre not persons in nuthoritj under section 24 of the Evidence Act 
Ooun \ Ijong, 10 S L R 110 But wherever Znm in dnrs aro directly concerned 
m the investigation bj the direction of the Police, then they clenrlj nre persons in 
nuthoritj witlun the menmgof s 24 of the Indian Evidence Act Ooun \ Loiig, 10 
SLR 140 A headman is n person in authority Zda \ Emperor , 18 Cr L J 
100 = 37 Ind Cns 311=10 Bur L T 270 A confession made to a police pntel is 
invalid Fmpcror \ Hamad /tan, 31 Ind Cns 840= 17 Bom L R 808 = 10 Cr L 7 
740 A Lnmbnrdnr is a person in nuthoritj Muhammudar v Crown, 4 Lali L 
J 235= A I R 1922 Lah 203 Panrhayaldars nro not persons in authority 
Mulimayaiuh In rc, 45 M L J 815 

The expression “person m nuthoritj’ has a wider meaning than the actual 
prosecutor and the test is, ‘Ins the person authoritj to interfere in the matter’ and 
any concern or intero*t in it is sufficient to give him nuthoritj Smith v Enipcroi , 

43 Ind Cns 005=19 Cr L J 189 The mcro fact that the accuse! thought that 
the persons whom ho addressed wtro per ons in nuthoritj would not bo sufficient 
to juatifj the Court in holding that thej were persons in nuthoritj Emperor v 
Gancsh 50 C 127 = 74 Ind On 264 A collecting panchat/at and nn assistant 
panehayat who hn\ e taken part m holding the enquiry into the circumstances 
under which the offence has been committed constitute ‘persons m nuthoritj 
Ibid A pleader s clerk is not a person in nuthoritj Emperor v Earn Audh, 

88 Ind Cn« r >14=2 O \V N 398=26 Cr L I 1151 Ziladar serving under a 
great State is a person in nuthoritj Taule \ Emperor, AIR 1929 Oudh 272 
An Inamlhar, who is in a position inferior to that of nn tlaquadar cannot be 
treated as a person xn authoritj Ghitlam Muhamnwul v Emperor, AIR 1929 
Lnh 353 The MuUua of a village is a person in authority Fmperor v Ml 
Bar Pian 7 L R 156 Cr =97 Ind Cns 44= A I R 1926 All 7 17 

! Confession when caused by inducement, threat or promise The terms 

of the inducement constantlj involve both threat and promise, a threat of prose 
cution if disclosure is not made a promise of forgiveness if it is (IT ills Ei 
2nd Ed 302) But it is difficult to laj down any hard nnd fast rule as to what 
I constitutes inducement The question is one for the di cretion of the Judge, and 

t its decision will vary in each particular ca°e Kort Ei 161 The inducement 

I need not be expressed but mnj be implied (/? v Gillen 11 Cox 69), it need not 

, bo made to the accused directly if it is intended to come nnd does coine to his 

' knowledge 11 v Thompson, (1893) 2 Q B at p 17 , Powell Ei 106 ‘ Before 

( a confession, either judicial or extri judicial, can be riceived as such, it m«4 first 

be shown that it was in every respect freely and voluntarily made Tins means 
■< that the confession must not be obtained bj nnj sort of threat or violence nor by any 
promise, either direct or implied, however slight the hope or fear produced therebj . 

’ nor the exertion of an> influence And while circumstances are usually invoked 
to determine whether the confession is voluntary, j et as n safe general rule it 
* maj be said that the statement will be presumed to be voluntary, unless it 

j appears that it was inspired by a threat or a menace or procured by promises or 

inducements or the expectation of some hope or benefit Underhill Or Ei 
\ § 12C * The term a promise or i threat’, as well as the term ‘ voluntary , are 

r also misleading in another way sajs Prof If igmore “ for they obscure the 

t fact that (even when threats are used) the situation is always one of choice between 

r two alternatives — either one disagreeable to be sure but still subject to a choice 

^ As between the rack and a false confession the latter would usually be const 

i lered the less disagreeable but it is none the less voluntarily chosen The term 

t ‘voluntary .then, ns describing the absence of the vicious element which ex 

,f eludes a confession, is, in ultimate exactness unsound All conscious verbal 
i utterances are and must be voluntary and that which maj impel us to distrust 

I one is not the circumstance that it is involuntarj, but the circumstance that the 

V choice of false confession is a natural one under the conditions The choice of 

false confession is associated with a prospect (namely, of escape from present 
/ a \rm) so tempting that it is not human nature to resist it ’ IVigmore § 824 ’ 
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Magistrate said to him “It is no u*>o yom trying to get out of it You were B oen with S 24 
the pair of shoes ” Held th it though the language used might be considered 
to overcome the mind of an uneducated and inexperienced boy y et, it was not 
sufficient to overcome the nnnd of a man of the age, experience, education, and 
position of the accused, so as to induce him to make a confession, and that it 
therefoie did not invalidate the confession Mukhn n v Queen Empress. U B R 
(1897—1901) Vol 1, 147 

A punchayat is not a Police officer, but only a person in authority within 
the meaning of section 24 of the Evidence Act Therefore a confession made 
by an accused before a Panchayat is admissible in evidence, if the Pancliayat 
does not make use of nny inducement to admit his guilt Emperor v Jasha Beiia, 

11C W N 904=6 Cr L J 151 But where an inducement to confess a crime 
piocceds from a member of the Panch the confession made in virtue of such 
inducement is not bad under s 24 of the Evidence Act, the member of the Panch 
not being a person in authority Empeioi v Philip Juxc Fernand , 4 Bom L R 

Admis ions made bj the uccu&ed to the zaildar were not held admissible in 
evidence in as much as it appeared that the zaildai had told the accused, before 
the statement! were made, that they would get some benefit from Government if 
tlioj spoke the truth Mu tsaddi v Cioun, 221 P L R 1911 = 12 In d Cas G42= 

12 Cr L J 554 

The suggestion that accused persons should for the ends of justice, be en 
couraged to confess by the knowledge that if they do so they will receive lenient 
punishment is one which is likely to convey an entirely wrong impression and to 
be extremely mischievous Nga Kyaio v King Empeior, U B R (191G) 2nd 
Qr p 113 = 17 Cr L J 402 = 35 Ind Cas 962 

Even in cases where certain words used by the Police officer to the accused 
amounted to a threit that fact would not render inadmissible in evidence tho 
information given by the accused which led to the recover) of articles which are 
the subject matter of the offence Empeioi v Tilak, 17 Cr L J 33 = 32 Ind 
Cas 321 

Section 24 of the Evidence Act precludes the admission of a confession mado 
by an accused to a Headman as a result of the latter telling him to speak the 
truth because if the other side called witnesses the case ngainst him would not 
come out Zela v Fmperoi , 18 Cr L J 106 = 37 Ind Cas 314=10 Bur L T 

In the absence of any threat, inducement or promise the confession to the 
superintendent of tht, Exci e is not shut out under s 24 of the Evidence Act in 
a prosecution for illicit possession of opium Rukmah v Emperor , 22 C W N 
4ol=: 45 Ind Cas 284 = 19 Cr L J 524 When a confession was made after 
1 olice custody for several days and protracted consultation between the accused 
and the investigating Police officers and was subsequently retracted Held that 
, con ^ ession made under circumstances which exclude its admissibility 
fuobaral Ah v Emperor 23 C W N 886 = 53 Ind Cas 929 , Emperor v Pin 
177^’ 30 ^ ^ J 503 RusnaTeliv Emperor, 54 Ind Cas 881 = 21 Cr L J 

Where the Magistrate in who&e presence the confession was mado was called 
a witness and sworn that the statements made before him were made freely, 
tint the accused willingly, signed the statements when drawn up, that at the 
tunc the confession was made no police man was present that the hand cuffs 
upon the accused were removed and that he told the accused that he was a Magis 
trate and that only the truth should be stated , held that the confession made by 
me appellant w as not otherw lse than v oluntary and truthful Daulal Ram v 
Empero ) , 2 Lah L J 653 But a confession made by an accused person under 
tear which was encouraged by a Police officer m a subtle way in the hours that 
elapsed before the accused reached the Magistrate is inadmissible in evidence 
■fcmpeior v Anant, 32 C L J 201 

l f ^ P°n 0n undergoing a term of imprisonment made a statement 

before a Magistrate implicating the petitioner in the offence for winch ho hacl 
been convicted But when ho was examined as a witness ho denied implication 
of the petitioner in the matter The statement made to the Magistrate was 
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thereupon Admitted in c% idence nml the accused was convicted IfeK that the 
mentvvas not ndmi««l»Ic in evidence Bijjt Khan \ rmperor, IHAIj'J 
Wind Cas 891 , ste also Emperor v Cumin, o9 Ind Cns 324-23 Bom b r 
1247-22 Cr L J G8 

As soon ns an accused person, whoso confe ssion H being recorded «nformslw 
Mijjistiaw that lie is mnhm*r the confession titular ifulucuilent, 
to record the confession and suclf a con fcgsion i f re corded, - 1 ‘L ,n ^---W r1 Vw 
cv ldenco-midmol to allowed togo'to the fiirj irinahes no dinere . ^ 

fhcrc'ictiiallj unsliny 'inducement or not Dinnnnth v Emperor, MJ * vnm-tiate 
-23 Bom h R 318 = 22 Cr L J 318 Delay in producing before the > 

prisoners who are willing to lm>e their confessions recorded Julcct , 

the confession Emperors Pmrlwon, 20 C V IS 100=52 C 07 - 60 W 
414=26 Cr I- J 782 -A I I! 1021 Oil r >S7 


Circumstances under which confession becomes involuntary 


It is verj 


uircumstances unaer wmen comessiun uccumca ur 

difficult, if not impossible, to lay down any general rule In which i ^ anc[( , r 
degree of duress or improper influence which will destroy the lOlu" L g 0{ j_ 
of a confession can be ngulated or measured In I fop l v People, J- . 
the Court observed “The admissibility of Mich evidence so ! ,r f 
upon the special circumstances connected with tho confession that fl3 ^ 
if not impossible to formulate a rule that will comprehend all the an d J b mcehi- 
question is necossaril) addressed m tlio first instance to tho Judff ^ ur t a have 


exclusion It is very difficult to ascertain wlnt language * ^ re8t 0 t 
would, under the particular circumstances of each c^e, constitutes u mteUig*®*' 
promise The sex age disposition, education, experience, character 
and previous training of the prisoner are piemen ts to ho considered ^ Jih 
whether the confession was or was not free nnd voluntary " “ e xT5? t,M . 
Ah 33 For it is well known that a determined, courageous ^feebw 

man is not so susceptible to threats or to promise of unman 3 ^ j[ a( j fi, 
woman or a person of weak intellect or will power Btscoe v o 1(11 > 

7 , Underhill Cr Ei & 128 ^ of 

Inducement at an end “If the impression produced by the L P |D , e or W 
threat is clearly shown to have b cn removed, e g by t 1 * riot of e^ 03 * of 
intervening caution given by some person of superior (but n a COD fe 
inferior) authority to the person holding out the mdue^nenv ^ 4 C * 
subsequently made will be stnctlv received Phip Co 252 /tv c . {Qn 
P 224 R v Howes, 6 C A P 404 , R v Richards , 5 C A 1 
xnfia 

J rTIip (jlisfc® rt'L 

Having reference to the charge against the accused ^ ocee dmg J j 
means a criminal charge, or 1 charge of an offence in a criminal p . ^ ^oro- 
words “ having reference to the charge against the accused J e ^ a te { e tence t® lB . 

in a criminal proceeding ” antecedent, and the words ! n f j, rea t or 
proceedings against him ’ following imply that the inducement . 

must be with reference to the charge of an offence m the Grimm t , on that j" 
country and the language is wide enough to admit of the eons at 1 . 

charge need not have been fr lined nor any criminal proceeding “ uhFj 

time of the confession In other word the object of the person u 0 p eI5C e 
pressure must be to obtain a confession of having committc d .jjngsin 1 

at the time or which will be the sublet of a charge and p the su® 
Criminal Courts with the intent that the confession may be us j 

quent criminal proceedings In this view it is difficult to uude -* ,* 

Hwks, 10 B L. R App 1 BM L J Art p 26 The induceinen^ 
reference to any charge against the accused person it v -u t on in \, t 

I? v Gamer, 2 C A K 920 A promise or threat to render a c® tbepr 5 ^ 0 ^ 

\ ant must relate to the charge 1 c must reasonably imply wn j, e c ojjfe „ 

position with reference to it will be made better or worse according, .wern e!, i 
or not Ph,p Ei 4th Fit 244 Will* El 2nd Ed 210 302 An L «iotl>«"S 
confess regarding one crime will not invalidate a confession as j3 

different one. R y Jl amer 3 Russ Cr Gth- Ed 489 {«)- But 
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applicable where the two offences are so blended together ns to form in fact but S 24 
one transaction R v Hearn, 1C AM 109 , Tay Ev § 891 Where a confes 
sion has been obtained by an inducement hat mg no connection with the charge 
t is not inadmissible Plnp Ei 4th Ed 244 , R v Green 6 C & P 655 , I? v 
Lloyd , 6 C A P 393 , R v Sexton , cited in Joy on Confessions, 17 19 Where a 
threat was held out— that if defendant did not tell, he would be given in charge — 
without the charge being stated though subsequently it was stated, and thereupon 
i confts&ion was made it wa-> held to be inadmissible R v Lock hurst, IDA 
P 245=6 Cox C C 243 A confession will not be excluded which has been 
obtained from the accused bj an inducement relating to some collateral nutter 
unconnected with the charge Roscoe Cr Ei 43 

Sufficient in the opinion of the Court The rule laid down in this section 
appears to be worded in accordance with the wordings of Parke B in R \ 

Hannah More. 2 Den Cr C 522 where he said “ Perhaps it would have been 
better to hav$ neld that in all cases he w\s to decide that point upon his own 
view of all the circumstinces including the nature of the threat or inducement, 
and the char icter of the person holding it out together not necessarily excluding 
the confession on account of the character of the person holding out the induce 
ment or threat ” So also section 24, whilst requiring the inducement to he offered 
by a person in authority, lenv es it entirely to the Court to form its own opinion 
as to whether the inducement, threat or promise was sufficient to lead the prisoner 
to suppose he would derive «ome benefit or avoid some evil of a temporal n iture 
by confessing Pet Sat gent 0 J in Reg v Katroji 9B H C R 358(367), 
s e also Per Eat le J m R v Garner, 2 C A K 920 

Sufficient to give accused grounds avoid any evil — The Courts hnvc 
construed these words liberally m favour of prisoners Considering the igno 
ranee of the people of tins country and their dread of persons in authority the 
course adopted by the Court is a very salutory one The question what would 
amount to inducement, threat or promise sufhcient to give an accused grounds, 
which would appear to him reasonable that he would by confessing gam some 
advantage or avoid some evil of a temporal nature in reference to the proceedings 
against him will no doubt be answered with reference to the English decision's 
owing to absence in the Act itself of anv indication of what the Legislature has 
deemed sufficient Reg v Nairoji, 9 B H CR 358 , 5 M L J J 28 

Of a temporal nature The word “temporal ’ is opposed to spiritual or reli 
gious A confession induced by holding out a hope of forgiveness from God 
would therefore bo admissible in evidence In Empress v Mohan Lai 4 A 46, 
the threat employed was ex-communication from caste for life This was an evil 
probably temporal 5 M L J J 29 

Influence of a religious or of a moral nature In R v Radford , 1 Mood Cr 
C 192, a cleigy man had ‘dwelt on the heinousness of the crime charged and the 
denunciations of the scripture against it, and a confession was obtained thereby 
But Best C J disallowed the confession on the ground that “it would be danger 
ous, after the confidence thus created, which would throw the prisoner off his 
guard, and the impression thus produced’ to receive the confession But “it 
seems difficult to imagine that n man under spiritual convictions and the influence^ 
of religious impressions would therefore confess himself guilty of a crime of 
which he was not guilty , or that a man under a strong sense of his spiritual 
relation with God could hope to please God by n falsehood that a ‘confidence 
created between him and his pastor or the being thrown off his guard by his 
confidence, should induce him not to confess (that it might naturally do if he 
were guilty) but induce him to confess falsely Such spiritual convictions or 
spiritual exhortations, seem from the nature of religion the most likely of all 
motive to produce truth They are therefore of a class entirely different from 
those that exclude confessions A confession is excluded because the motive 
which induces it is calculated to produce untruth, because it is likely to lead 
to falsehood If temporal hope exists, they may I« ad to fnl ehood Spiritual hope 
can lend to nothing hut truth Joy Confessions 51 , J? v Qilham 1 Mood Cr 
C 1S6 It. v Gibnry Jebb Cr C 15 It v B tld 1 Mood Cr C. 452 R. v, 

Skanan h G Cox. Cr 245. So nlsojncrely moral exhortation to tell the truth by 


390 


THE lbi) IA> EVIDENCE ACT 


c 24 dircD suncr'or of the accused i* not objectionable rmperor v 

Inti Cns 9Gl = 4Pnt 616=20 Cr L J 1111*= A I K 1925 Tat 772. 

Threats made but not influencing the accused -"Where thrnt3 nre j 
to the accused blit the nccu«cd made the etatenunt delibcmtol}, i t umn u 
by the threats this section does not nppl> rmperor v Ananaarao, i* 

27 Bom L It 10U = S9Ind Cns 101G = 20Gr L ,T 1178 

Advice that it would be better to tell the truth u f On ] 

Pi of U tgmorc ‘the nd\icc bj nnj person w Unlever that it would be dcu ^ 
the truth cannot pos-ubl} vitiate the confession, since bj mTOthe^ ^ 
that it can evoke is tho truth, and there is thus no risk of ncceptin 0 ^ 
confession The confes or is not obliged to choose between silen . ^ ^ 
confc^ion having powerful advantages , the advantages arc nttne 
utterance of the truth , and however tempting we mn> suppo-e thcI V°,^^,r 

i& nothing in the nature of the temptation to mnhc the statement wu «cp 

for if it has nuullul at all it has availed to bring out truth "ju o, e fidyw 
But that theorj do^s not obtain in England A confession obtained a ^ j 

that it would bt better to tell the truth is excluded m England if ^ T 

CAP 539 , R \ Ilcarn , C A M 109 , R \ Langher, 2 C A K h0 
Gamer, 1 Den Dr C 329, R \ Baldrg, 2 Den Cr C 42 , R v, "J" jj v 
15 Jur 318 R v Gellm 11 Co\ Cr C G9 , R Date 11 Cox Or 539 

Doghartu, 13 Cox Cr 23 R \ Irnnett, 7 Q B D 147 R\ Euor > « utJn £ 
Queue \ b.icr 8 AV R Cr 13 , R v, Thompson, (1893) 2 Q B 10, te llin ff 

v Cowt 7 C AP 480 LiUlvlalc J observe “It can hardlj ^ 

a man to be sure to tell tho truth is advising hnn to confess wivu pot 
not guilt} of A mere exhortation to tho accused to speak the mi ^ 1D j 0 sn 
bo construed into an inducement, threat or promise nnd, Jei** 1 , , ^jdeiitf 
inducement to nuke a fil«e confession, and is not enough to e » nttres s 9F & 
of a confession, not otherwise improperly induced— Gulab v mi , a «upe 
lb94 Cr But the suggestion that it would be better to confess nmo ^ ^ \ct 
nor officer renders the confession inadmissible under section 6 5 Cr 

Nna Pm v King Emperor , 2L B E 316 , but seo Emperor v -AM 
R 32 = 4 P 646=89 Ind Cas 961, where it was held that mora ( 

by direct superior of the accused was not objectionable , hailbf^ 

In U v Jams L R 1 C C R 96 Kcllg C B said Hold out iinfj 

seems to have acquired a sort of technical meaning thattne} n ca e s Mo- 
ment or threat within the rule that excludes confessions ’ s obtained # 

gone the length of saying that a statement is inadmissible M . # »” 
telling the prisoner he had better tell the truth For m> part A . ^gi 
objection to telling ever} person that he had better tell the truin, 
different from telling a man he had better confess, when }Ou do n j jj V » 
he is guilty or innocent ” Per Peacock, J in In Nabodeep Vn > 

Cr 15 the c lc3^ 1 

Threat of corporal violence A threat of corporal violence is 
case of an inducement, that excludes the confession verson — Da * U |j 

consequences of silence — whip gallows or rack — the threatened p _ ( r u I s 
prefi rs to utter what his tormentor desires to hear, — a confession inn ocf flC lj 
chance to enable him to repudiate his untrue avowal and vindicate 
or perhaps under the violent pain of the rack he thinks of nothing ^3 A 
relief from agony which his confession will gain him \\igmor S pri <ti>‘ 
fession is not admissible which has been made immediately 0 j that 
with others had been threatened with a loaded rifle It was tm , 
threat was not made to extort a confession, but to suppress an a ^ c0 nfc 
Queen v Hicks lOBLRApl It is 1 mistake to that tb^ ' ; 

cannot be irrelevant under section 24 unless it can be alieg conf p ' * 
torture leaving marks of personal violence Under the section, e£ j bvfl 
becomes irrelevant if the making of it appears to have been 1>° 

inducement threat or piomise Queen-Empress v Narayan , m v 

h R 122 pp,£ 

Promise of pardon A confession by promising immunity ,^ 00 r 
cutio n of another case is not admissible against the confessor 
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12 P W R 1907 Cr =3 Cr L J 437 j see also Abdul Karim \ K P, 1 A L g 24 
T 110 = 1 Or L J 211, Mahommad Shaft v rmprctt 1 P R 1899 Cr , Cioun 
t Iiadha Kitten, 9 P R. 1869 Cr , 7? i tshgar, 2 A 2G0, A ga Po ■% Queen 
Pmprctt, L B R (1872 1S92), 390, Parav Pnwei or, 45 A 033, Emperoi \ 
Ah<ih/, 32C L. T 201 = 00 Ind Cns. 417 = 22 Cr L J 223 In ft \ Gilltt 
11 Co x Ct GO, O Jfo/jmi I 8 1 think the quc-tion must he put thus Was 

tlu prisoner induced b} a person in authority to make tho informations crimi 
noting himself b> the hope of obtaining the imnnmit\ of an approver? I think 
lie was He became a Crown witness in n reasonable expectation that ho 
would e-capo pum hirnnt as a return for hi* accepted services in bringing 
offenders to justice ’ W here a promi-e of safety was made by a Police officer, to 
whom tile accused confes cd, winch confession was repented before tho commit 
tmg Magistrate and the accused also made a confe-sion, although different m 
some respects, before a Sessions Judge, held that the confe -ion before the 
Magistrate was irrelevant Queen \ \liistnniat, 7 N \\ P 8G 

Inducements involving a higher punishment, mild treatment in prison, 
or a reward of money ‘‘It is scarcely conceivable' «ajh Ft of Higmoic 
“ (except in a case of extraordinary circumstances producing the blackest and 
mo«t hopeless case against the accused) that an innocent man would confess 
fal>oIj upon the inducement of a mere diminution of punishment. But a ft w 
Courts have reached that re ult, and it m all probability every whore he followed 
II tgmorc § 833 

Tho suggestion thnt accused persons for the ends of justice be encouraged 
to confers by the knowledge that if they do so the} will recoup lenient pum«h 
meat is one which a, libel} to con\e> an entirety wrong impression and to be 
extreme!} mischievous Kga ht/au \ lung Eniperoi , U B R (1916) 2nd Qr 
p 113=17 Cr I i T 402 = 33 Inti Cas 9G2, see also Sorenson v U 5,143 Ted 
820 , People v Johnson, 41 Cal 153 Smith v Stale 125 Ga 252 But difference 
in treatment while in confinement cannot be an effective inducement to make 
a false confession ft. v Green, G C A P G35, Com v Dillon, 4 Dali 11G 
Although it is difficult to imagine that liberty or life would bo \oluntnrity 
bartered b} an innocent person m lieu of money reward, yet tins result has some- 
times been reached I ide R v Homer, 1 Cos Cr 3b4 , ft v Blackburn, G Cox 
Cr 337 8 It is of cour o true ” says Pi of If igmore “ that the lesser offences nrL 

often committed by per ons lacking food and shelter in order to be hou cd and 
foil for a tune m the jail , and doubtless instances of the fal e confession of such 
offences for such a purposo have occurred But that is no reason for assuming 
that ordinarily, or in e\en an appreciable proportion of cases, there i° such force 
in the offer of a loaf of bread or of n sum of money ns to cause us to distrust and 
to reject nbsolutety a confe sion so induced Where the circumstances of a case 
show that a false confession was probably thus induced, let it be excluded 
But to erect n fixed and invarying rule on tho basis of so unusual a contingency 
is to eliminate rntionnlity from the law of Evidence ’ IT tgmorc § 833 

Promise of cessation of prosecution, release from arrest, etc A promise 
in an} way imply mg a cessation of pro-ecution. or a release from arrest has 
u unity been held to exclude the confession thus induced Cat s case 1 Leach 
Cr L 3rd cd 328 (notes) In that case the prosecutor «nul to the accused “ If 
)ou will tell me where my goods are, I will Dt. favourable to }ou ” Gould J 
in disallowing the admission observed ‘The slightest, hopes_ofjnercy_nre 
£limU£ntjQjn\ tiidnte a confession ’ In 7?"v 'Jones, R AR 1 52 ~the prosecutor 
said “ If the prisoner onlv gave him his monc} he might go to the devil if he 
pleased ’ An admission thus obtained was held inadmis iblc £ -ee al o ft \ 

Simmon, 1 Mood} Cr C 410 In ft v Cooper 5 C A P 535 the admission was 
dis mowed ns it w is obtained by the promise of a Magistrate that he would do all 
he could Similarly in R v Patndge the confession was also disallowed because 
there the prosecutor said if } ou will not tell we_of course can do nothing for 
Jon ’ In It v hpchurch. 1 Mood} Cr C 403, the inducement was to -this 
effect “if you are guilty do confe s it will perhaps save your neck ’ But ten 
Judges decided tile confession to he inadmissible So also an implied promise of 
forgivene-s b} the prosecutor mnkea the confession inadmissible 11 v Mant field, 

14 Cox Cr G39 «ee al o Bi oughlon s Cate, G Cr App 8, Stanton «. Cate 0 Ci 
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App 19S .Similarly n threat (o arrest 1ms boon held sufficient Ibaat (o exclnih 
confession R \ Piatt 1C A I* 570, Thomsons Case X Leach Cr L 3rdw- 
325 , R \ Richards, 5 C A P 118, It a Luc! hurst, C Cox Cr 213 

Assurance that * what you say will housed for you” or “ used agaffltf 
you " fho ndvict, of one in authority, proim-ong tlmt “what you «arvvui£ 
used for you” was ugnrded m many cases as excluding a confe 5 ion 
regards confessions thus obtained Coleridge J * aid “I cannot conceives ® 
direct inducement to a man to make n confession than telling him that w ^ 
**nys nun be used in Ins fin our nt the trial "II v I)rctc, 8 C A I 1W 
learned Tudgt reiterated Ins opinion in It \ Ilombiook , l Cox Cr 5>>> wnei ”1 
observed " (The principle is ) has anything bum said to the part) to in 
him to state that which is not true, under a hope that he shall therein bene 
himself? Now in Dieic # case the man is told that what he sijs will be u 
him, is this not raising a hope that if he told hi* story, whether true or 

might benefit him ’ Bee also R \ Morton 2 Moo A Rob 514 R v r 

C & P G22 But the c rulings were repudiated in 7? a Baldrtf 2 Be" n 
130 by Cord Campbell C J , Pullocl , C 11 , Pari e II Pirlr and HhMJVj 
B ut in R \ Moore 2 Den Cr C 522, Parle B for the eight Tin ges mainta^ 

that* however slight the threat or inducement " it could exclude a con 

If tgmore § 837 

Assurance that “ you had better confess ” The phrases j‘‘it t 

for him if he did not confess or bettor for him if ho did” (Ti-t PI Cr £, „ 

Kingston, 4 C A P 387 , 7? v If akcln/, 0 C A P 173) ‘ it will he “ ett f l0) you 
to tell and worse for you if you do not ’ (R v Simpson 1 Moo ly Cr O ' ^ 

had better split and not suffer for nil of them” (7? v Thomas, CO 
“ you had better not add lie to the crime of theft” (R v Shejdie rrf » , i te j|. * 
579), ‘ If any other person had to do in the capitis better you D ” rx (t 
(7? \ Mqodij, 2 Cr A D 347) ‘ youmayas well tellme” (Tiv Croydon, - 
97) ‘ because it would savo him the shnine of a search warrant , ' lc t ( j 1 ' 

3 Cox Cr 57) * it would be best for him if he would tell how it was ffor * 
(72. v XVarringham 2 Den Cr C 447, ‘if you do not telL it 
for you ’ (R \ Chcicrton, 2 V A E 833 , 7? v Coleu , 10 Cox Cr o) , lS q3| 
will be right thing for M to make a clem breist of it ’ [/£ a Thamps \ saT3 
2Q B 12, 18] were held to be vitiating inducement ‘ In a f> IveI j J er ill the 
Piof U tgmore ‘ the exclusion nmj occasionally not be improper . n j fl a 
circumstances but that such a phrase or its equivalent, should in usei ^ oninl0 ri 
rule operate to vitiate the confession is wholly bad on principle ana 
sense If igmote § 838 79 

Proceedings Proceeding* 1 mean criminal proceedings 5 M I' t bnn 
1L B R 133(135) The phrase in reference to the proceedings 0 
must be read as qualifying the words “advantage and ‘evil ‘"a flu [ 
Naiorji , 9 B H C R 358 The advantage held out or the evil thre. ^ for 
be with reference to the proceedings against the prisoner as formsum ^ |h« 
confessing he will not be sent to jail (Reg v Natorfi 9B H W1 ii get 
nothing will happen to him (Queen v Luchoo 5 N \Y P 86) that \W ‘J 1 0 4 

(Empress v Rama, 3 B 12), that he will be pardoned (Empress v -t s «fr ucn ce<“ 
260) that ho will receive a more lenient sentence, that he will m c< ]j} 
confessing become crown evidence and the like -5ML J Art p , em ? 


Retracted confession — Corroboration of To use a confession < 




UUUICOOIUU vUllUUUliltlUlL U1 4. U U3C — . .-_y RH'*’. 

against the accused the Court must be satisfied (1) that it is volunu t to 
that it is substantially true Moreover, it is a general rule of practic in jj b 
upon retracted confessions unless they are corroborated on materia F ^ j, j 
credible independent evidence Crown \ Motan 2S L R Cr = I*« 

200 Muhammad \ Croun 5PLR 1915 = 3 P W R 1915 Cr = £ y ^ ) 

1 F, 7 = 17 Ind Cas 221 Harprosadv Emperor 36 Ind Cas p H . 

453, Sher Rhan\ Croun, 2 V W R 1917 Cr =75 P L R 1917 
recognised rule of the Law of evidence, that a retracted confession * jj, bi^ 
against the person making it but not against other accused jointly ^ 
Chet Smghv Goun 28 P W R 1907 = 7 Cr L J 227 5«*»\ , 

C 683 A Judge should in the first instance see whether a retrieve* 
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i* voluntary or bn* Ixx a improperly imluft (1 Tim mcro fact that n prisoner puts 
in a pkn of not guilty amt acme* having made tlie confession or explains having 
made it In allegation of police tortnn, is enough in itself to put n Judge upon 
enquiry And he, then his to decide before admitting the confession nt nil, oi 
allowing it to he looked at, whether it 1ms been improperly induced Thnt is a 
question for the Court, i t., tho Judge to an*vvnr in limine If upon weighing 
nil tlie circnm°tinces the prisoner « denial and probabilities it appears to the 
bulge thnt the confession lms been improperly induced no matter how true it 
may hi he is bound to exclude it, it then liecomos ov ulence and liablo to Ik. 
appreciated and weighed with the re-t of tho evidence m the usual way Fmperoi 
\ Bhnqi I edit 8 Horn 1, It 697- tCr L I 332, King Empnor v Durga 3 
Bom L It 441 Mights, F, 111*1 or, A I U 1927 Lnh 682-101 Iml Cas 247 
Bihart \ I miieror, Wind Cas 789 Quern Empress v Anna A. AY X 1893, 
09, Empress \ ifivutm A \\ IS 1837, 99 (r B), Empress v Iiamanand, 
A W X 1897 221 V confession dulj recorded ana cortihcd under s 1G4 of 
the Cr Pro Code, isndmis-ible in evidence ngninst n person making it unless shut 
out bj the nrovi ions of s 21 of the 1 aide nee Act In India tho law relating to 
to the ndmi« ibditv of n confe ion is contained in section 21 of the Evidence Act 
The question which a Court has to docuh when determining on tho admissibility 
of n confewon is whether it appears to the Court to hnvo been induced by the 
means mentioned in that motion fho mere subsequent retraction of a confession 
which has been dulj recorded nnd certified by a Alagistmte is not enough m all 
cases to make it appear to lm\o been unduly induced Queen Fmprcssy Basuant, 
27 B 168-2 Bom L It 7bl 

In the nh«enco or nny corroboration In crediblo nnd independent evidence 
it is unsafe in tho majority of cases to found a conviction on a retracted confession 
V retracted deposition doe-, not of it«elf afford a sufficient corroboration of a 
retracted confession Empress \ Chutm, 13 C P L It 107, Queen Empress \ 
Bharmappa, 12 M 123-2 W eir 376, Empiess v Til a Ram, A AY X 1880, 22 
Queen Empress \ Hanoi 10 \r 297-2 Avoir 361 Queen Empress v Ram 19 AI 
182-2 Weir 717 

AA hero tho statement of a ner-on in thocapncitj of an approver had been 
made under a condition not fulfilled, it% that ho should bo examined at the trial 
if the prosecution was not prepared to treat him ns a witness, preferring to deal 
with him ns a co-accused, Ins retracted confe «ion would be irrelevant under s 24 
notwithstanding tho special provisions of cl 2 of s 339 of tho Criminal Procedure 
Code Mahammad v Empress, 1 P It 1899 Cr, Cioitnx Radha Ktshen, 9 P It 
IR09 Cr , 1 asm v King Empcioi, 2 8C 089— 5 C A\ r N 670 

A\ hero a confession was made before a Alagistrato under circumstances not 
liable to suspicion and to all appearances, fulfils the requirements of the law, the 
fact thnt it is retracted in the Sessions Court docs not negative the presumption of 
tho gunineness of tho confession Queen Empress v Bmda, A A\ r N 1890 173 

A confession before tho Magistrate, though afterwards retracted m the 
Sessions Court, is evidence against the part} making it Queen x Jema, 8 AY 
K Cr 40, Chit Sunx Croun, 1L B R 238 R v human, 17 A\ R Cr 49 
" v Qhan/a 19 B 728, It v Gambia, 23 B 216, R v MaiLulal 20 A 133, 
R \ Kelue, 29 A 434 It v Raman, 21 M 83 So it cannot be laid down as 
an absolute rulo of law thnt a confession made and subsequently retracted by 
ft prisoner cannot bo accepted ns evidence of his guilt, without independent 
corroborative evidence Tho weight to bo given to a retracted confession pu»st 
depend upon the circumstances under which the confession was originlnly given, 
and the circumstances under which it was retracted including the ren°on given 
by tho prisoner for his retraction Sajjad Hussain v Emperor 16 P R 1903 
Cr —153 PER 1003, Emperor v Biresuai Dry, 26 C A\ N 1010, Padan 
Prija v Queen Empress, L B R (1872 1892) 423 


Sessions Court in acting upon it Queen Empiess v Balya Rat Un Cr C 952, 
x Mahadu Rat Un Cr C 842 Kga Tna x Queen Empress, L B R (1872 
1892), 497 Oul Hassan x Ciown, S3 P AY R Cr 1910-24 P R 1910-8 lnd 
Cas 250 
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The net result of the authorities on tlx \nluo of confession seems to be thu 

(i) Ihat it is not illegal to bi«e a conviction upon tho uncorrborated confer ion 
of an nccusscd person prov uled the Court is -at: fud that the confession^ 
voluntary anil is true in fact, ( 11 ) that from the point of view of legality 
anti °imple the fact that a confession hns ln,en retracted is immaterial, (»» 
that the u a o to he made bj the Court of n ton fession, whether retracted or n« 
is a niatter rather of prudence than of law, the business of the Court beiD ff 
make up its mind in accordance with the dictates of common Q en«e, wnetwr^ 
i» safe to hehovt the confession or not (iv) that experience and common 
show that in the absence of enrrobomt ion m material particulars vt is no 
to convict on a confession, unless from the peculiar circumstances in which i 
made and judging from the nason* alleged or apparent of the retraction ^ ^ 
remains n high degree of certnmtj that the confession not with a tflnuin 
having been resiled from is genuine, (v) that when it i a a question ot u 8 
eohfession against a co accused of the person confessing and the Court wouu 
he prepared to accept tho confusion per sc as sufficient, the corroboration 
to be of the kind that not onlj confirms {lie general strorv of the enm T 
also, unmistakably, connects the «aid co accused with the crime 2 ai« p 
Empcioi 264 P L R 1914-15 Cr L T C2C-10P II 1914 Clr-2»Im» Ji 
034- r > P W R 1911 Cr, ^ee also Pnt Than \ Queen Furness, U P K *, « 
1900)612 Chrism \ Croun 1 L B R 23S It can not ho hid d0 ' vn JL a 
absolute rule of law that a confession made and subsequently retrac 
prisoner cannot be accepted ns evidence of hi' guilt without mdepenaen , i 
borative evidence The weight to he given to such a confe 5 I0 V, n , ven gnl 
upon the circumstances under which the confession wns original!) ^ | or hi. 
under which it was retracted including the reasons given bj the pri*on te j 
retraction A confession, in itself reasonable and probable must ? 
more than once and retracted onlj at a late stage in the proceedings n« , 

weight attached to if than a confession made onlj once iind retriM« h 

short mterv al The queston which should be put to the Turj Wg®* * bn* 
confessions is not whethei they are corroborated hj independent e 'j w „ s nio |¥ 

whether having rcgaid to the circumstances connected with them, » ffe(f 

probable that the original confess l0 ns or the statements retracting . l ‘ t u e Jurr 
true An omission on tho part of the Judge to put this question w 
amounts to a misdirection Queen Empress x Raman 21 M 83=*^ jgB 
Queen Empress v Bluiqi Rat Un Cr C 242 , Queen Empress v vita J gU ^ 
728 If n Judge believes that a confession made bv a prisoner altnoug 
quentlj withdrawn, contains a true account of that pi isoner’s, crime, ^ ^ 
is, hound to act, so fir as the pnsoner is concerned, on that confession, c f 
believes to be true II hen a confession is not supported b> the e w jj K h 

witness©' a Judge must ex name caiefullj to sec whethei it gives dtt ce oftl'' 

indicate that it 19 i natmal narrative of what took place in the pre e i 

man making it and is not at vainneo with anj evidence in the case t j, e n)8» 
believed and is not merelv a parrot like lepetition of a storj putmto ■„ 
mouth Queen Fmptess v Mai/ it Lai 20 A 133 = A W N 1897 
Fmpress v Mahabn 18 A 78= A "W N 1893 227, Bipat \ Q<' re " 

'snpp 10 C 13 7? v Jndnidass 4 C W N 129 = 27 C 293 aC(J( , 

W heic an npprovei who had iccepted a conditional pardon, m« ( ^ *1 
fes ion innlieatmg the accused, hut afterwards retrxeted it held, that m . )f(7 , 
was not liable to be convicted on the con fes ion alone Queen X 1 


N W P 217 


In capital cases the jury should often refrain fiom convicting 01 „ p of 
confessions Queen Empress x Ruppya Rat Un Cr C 2-T>=t,r Af tb 
1386 "Where the onlj evidence in a cuminal case was the conte a 
accu ed made before the Magistrate hut subsequently retracted and , „ eS of *7 
found that the police misconducted themselves in the search of the not so/i 
prisoners who confessed the "High Court set aside the conviction teJ js)i‘ 
ntdeen - C L R 132 Where a confession was takenJ>j_ji^higL . , 
with a police officer m the nest room and _was _siibsequentfj'-~ret r act 
confe sion cOuld not be acfetUtipon unless supported b\ very goon oor 
bJieikh Soluih \~Kmg Fmpnoi 11 C I~~J 273- — 
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Where a confession is retracted bj the accused on the ground that it was 
induced bv torture and cspeciall} when the confession, after ndmi«ion, i* to be 
taken into consideration against the co-accused under s 30, Evidence Act und 
the accused lias marks of violence on his body , it may be the piopcr course for 
the Judge to tike ov idenct about the circumstances before admitting the confer 
sion m eudt nee Queen Emptess \ Bnllappa, Rat Un Cr C 730= Or Rg 58 
of 1894 

Where a prisoner, a young gnl of 15 }eu&of age who wih suddenlj charged 
with a serious offence and is ns kept m police custody foi some tune, made a con 
fession to a Magistrate, after being beaten by the police with a view to forcing 
her to make it, which sho subsequent! j letrncted, held that it could not be 
relied upon especially, when it was inconsistent with the evidence given m the 
case b> the prosecution witnesaC'- Motijan Bibec v Croton, 6 C W N 380 

If the accused was examined in a language which the Magistrate understood 
and w is able to write, then the record of the examination, if made in another 
language, is inadmissible and no evidence c ui be admitted to prove what state 
ment was made by the accused It is not the practice to base a conv icUon upon 
a retracted confession unle°* it is corroborated 1 hat i person, who is being 
tried, is the «ame as the per-on who made the confession must be proved Queen 
Empiess\ Bamxan Alt, L B R (1893 1900) 70 

Where the accused, who made a detailed confession before the committing 
Magistrate retricted it, on his examination being read over to him in conforipitj 
withs 205 Cr Pro Code it was held that it did not unount to a confession 
Beg v Gat bad Bcchat 9B H C 12 344 

The practice of the High Court of Bomb i> has been to de il with confessions 
in connection with all the facts of the particular case, ami while not ignoring the 
difficulties that surround retracted confession* it has not avoided these difficulties 
by appljmg an} stungent rule Theic is no mle of law that requires a dulv 
proved confe-uon to be corroborated Queen Emptess v Daun, Rat Un Cr 
C 719 

A confession made before the Magistrate, though ifterwards retracted, is 
evidence against the partv m ihin 0 it and the st itement of an accused made 
after accepting a pardon is not inadmissible in evidence b} reason of the person 
making it having letracted it be foie the committing Magistrate Sahib v Emptess , 
PER 1900, 19 Cr 

There is nothing m section 30 of the Evidence Act which would exclude 
ns against persons being ]Ointl} tried foi the *ainc offence, a confession made bj 
one of the accused dulj proved simplv because at the trial, the confession i* 
withdrawn or denied Aung Them v Oiown, 1 L B R 133 

Certain accused persons made confessions which led to the arre«t of certain 
other person® The confessions were subsequent!} retracted, hut were corro 
borated b} the evidence of the approver Held that the retracted confessions taken 
behind the back of the accused who had no opportunity of cross-cxaming the 
persons who made them were not sufficient corroboration of the approver’s 
evidence and no conviction should be based on them Debt Da yet l v Kinq 
Emperot , 11AL J 73=18 Ind Ca= 672=14 Cr L J 112 

C was convicted of causing the death of I by fracturing hei skull C made 
a confession before a Magistrate which she retracted m the Court of the trj mg 
Magistrate Except the evidence of one witness, who said he saw the two women 
quarrelling, there wis no proof whatever to show that C committed the crime 
IJrldj , that it was not «afe to convict the accused person on his retracted confesMoh 
standing by itself uncorroborated Held also that production bj an nccused 
person while in the hands of the Police, of a thing unconnected with the com mi® 
®ion of the evidence is not admissible m evidence agiun-t him Aft Chandan \* 
Crown, 3PWR 1907 Cr 

Evidence brought in under » 288 cannot be accepted as proper corroboration 
° w c °v ssi0n ma d® 1° a Magistnte and retracted at the sessions trial, especially 
when that confession was not fairl> obtained and was not voluntarv Queen 
Empress v Jadub, 27 0 295 - 4 C M N 129 But a retracted confession wheie 
confession was recorded under section 1G4 Cr Pro Code, can be rolled on 
when it was corroborated m material particulars by the evidence of an accomplice 
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\ Mohniddit/, 2~> M 1 n«*2 4\ oir 600 A eonfc non nvkfi m 

undo under the infiticndi ofunofhrof pardon mid recorded under mot 

1C4 of the Criminal Procetluio Code cannot ho relied on if rctractc<l awnraio 
2\i/a Tfun \ Queen rmpres*. L 11 11 {1693-1900)8 . 

A confessing prisoner should not he condemned upon a retracted coulee h 
vmk=s it is corroborated in materml particular- 3 1 mjxror v MusywWl mj 
<0P L R 1916-19 P \\ r If Cr 1918- Hind La* 170-19 tr 1*J*> 
liar prowl \ Emperor, i G Ind Gas 133-17 Cr L J 133, Vihari v 
60 Ind Ca« 780*32 Cr L J 293 , # 

An accused s confession suHeqticntlj retracted and not tall) mg 
other evidence m the cn«?o, cannot lxi prc s eel ns strong evidence ap® 1 . 
Emperor \ Alai, >2 Ind Cns 321-2 OH lbS»l7Cr L J 33 
absence of corroboration in material particular 3 it is not safe to convict , 
retracted confession, unless from the peculiar circumstances in which it w* 
and judging from the iea«ons, alleged or npparent, of the retraction, mcre« 
i high degree of certainty that the confession, notwithstanding its * j 
retracted from is genuine Kftuslu v Emperor, 31 Ind Cns 831 -lb J-v M 
Sl'» But it cannot be Hid don n ns an absoluto rulo of la" tint a c® j 

made and subsequently lUracted by a prisoner cannot lie accepted as ev we 
the plaintiff without independent corrobomtivo evidence The weight to i ^ 
to such a confession must depend on the circumstances under which IM ■»] 
eion was originally given and the circumstances under which it vnsw ^ t 
including the reasons given by the ]ni*oncr for its retraction It i 
Court to rely on and act on a confession winch has been retracted uni 
consideration of the vvholo of the evidence m the ca<=c, the Court, is m » ‘ „ 
to eome to the unhesitating conclusion that tho confession is true, th^v . ^ 
usually, unless the cenfesMOn is corroborated by credible indepcmteo 
A retracted confession should carry practically no weight as | \ lit' 1 ' 

other than its malei Empaoi \ Jhscsuar 71 Ind Cis 497-23 k ' < gjj. 
34 Cr L J 145*= A I R 1023 Cal 217 , Basso eddiv Empeior, 4oal ^ H f 
18 L \V 607-33 M L T 1 H C 37 , Manna Lai v Empcro, 9 O ^ 

947 , Mott Ham \ Empe> o> 75 Ind Cas 153-24 Cr L J 204 

1 he duty of a Judge pi eliding over the trial by Jury i= ^°P r ^.u partie* 
auction of inadmissible evidence, whether it is or is not objected to py* 

In considering whether certain confessions are admissible or not he ^ ^ 
fined to the grounds of confessions as contained m the retranio 
objections is to the admissibility by the accused, but he “hoUldloOK ^ j, 
circumstances in order to judgo whether the confession is admissible jjtfttf 

judge is not concerned with the truth or falsity of a confession es ,bilj(v 

entirely for the jury He is concerned only with the question ot 
They Will be admitted only if they are voluntary If the Jndg L 0iu id b 
as to the truth of a confession but doubts it yoluntary character be „ lr utli M? 
exclude it under the Jaw, though such rejection amounts to excluding I j „4 

the Court Empeior y Panchkan JOutla 29 C W N 300=52 o Dl 
Cas 414=20 Cr L J 782= A I B 1925 Cal 58 7 0*. 

It cannot be hid down as an absolute rule of law that a com A eJ ,ce ti 
and subsequently retracted by an accused cannot by accepted as ■> 
guut without independent corroborative evidence In eyerv c3*e in m ejjjce»° 

ora confession is a matter to be decided by the ( ourt m the circa j^fC 1 

each particular case Manna Lai v Emperor AIR 1925 Oudb ■» 
dmg yvhether a refracted confession is to be admitted in evidence it ^1® 1 
to examine not only the statement of the prisoner as to how he came _ orD pelJ J 
but all the circ-umst mces of the case There is no rule of law wbicn 
Court to raise an inference of improper inducement from the me _ j 4 ^* 
confession is retracted Partab 6myh_v Emperor. 6 lab 413=7 *■*!?, ', 0 ? Ct ** 
^•.1 R I925Lah 605 Mohor Singh v Emperor 9G Ind Ca® ” J jPf 
,, Confes jon made by an audult man who understood what be ^ eW® 

though retracted is sufficient for the conviction of the per«on mo . *21 * 

altnough certain parts of it are not found to be true provided that : 
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381 Conviction insert on r* tracted confession*^ which was volimtai} and was S 25 
'•urRcientlj corroborated is. legal Iqbal \ Fmvnor, 103 Ind Ca« 112=28 Ci L 
J Go6 

When, accused is made an approver Neecs aril} m evciv case where an 
accused is mndi mi approver it must be isctrt lined whether he is willing to tell 
the truth or not. No analog} exists between the else of n confession obtained 
form an accused j person b} nn> inducement and the ctse of an approver If it 
were so, pmcticallj nil approvers’ evidence would be inadmissible Jsmatl v 
Empetor, 85 Ind Cr«* 233=2bGr L T 111') 


Confe^ion to polite 2 ^ tonte^sion m ulo to l poltce- 

ofheer not to l>c ofhcei * ^\m\\ be pioved a 1 ' against a pu**on 
pr0 ' e( * iccubed of *inj offence 

Difference between. English and Indian Law Sections 2 j 2b and 27 diHer 
r . from ^ le England and were inserted m the Act of Ibbl (from 

which thoj have been taken) m order to preveut the prutice of torture 1» the 
police foi the purpo e of extracting confession ’ bleph Introduction, 165 In 
England confessions to a police officer is ndnusaibh m eudcnct in the absence 
di threit or pronn e II v hsri, 8 0 &P 17b I\ v Bcny man, (1K>1) cited 

in Tfoscoe Gr El 49 Tl v Best (1909) 1 K B G92 , R v Man 17 Cox C G 

bb9 R v Ko shau 18 T L R 357 , 1! \ Domjnl 67 J P 325 , B v Isiblmq, 

t A R 315 R v Ihnt 18 Cox C C 374 R \ IIi<fcd, 19 Cox C C lb 

Jn Lctmv /Zorn, 24 G’ox C C bG, Da) ling J said 4 The true rule i& that 
nothing mu-jt be done to induce or threaten but short of that, if the person is not 
I 1 V* ceri,unl > not the law that the constable inav not make enquiries 
anich nnj lead to his getting evidence from a person winch he nm} use against 
I?.t, pe !l son But a constable has no tight to elicit admissions from those he 
i pect«< R v 1 / atheus 14 Gr A R 23 see also R \ Vomn (1918) cited in 
Jioscoe Ci Ei 51 Ibrahim v R 1914 A C 599 = 18 C AY N 705 P C , R \ 
frardnet, (1915) 85 L J K B 206 

Reai son of the Rule This law i& applic ible onl} m lndn The following 
e froni the First Re]>ort of the Indian Law Commissioners Miows the icasons 
wmeh prompted the Legislatin'* m en icting 8“ 25 and 26 The Police in the 
province of Bengal ire armed with ver} extensive powers lhe} me prohibited 
om enquiring into cases of a nettv natuie, but complaints m cises of the mon 
erious om-nce-s are usuall} laid before the police daioga who is authorized to 
xnminc the comphuiant to is ue piocc&s of arrest to summon witnesses to 
xamine the accuse 1 and forward the ease to the Magistrate or to submit a report 
on tllS P r0ce ®dings according as the evidence may, in his judgment, warrant the 
^ 2 r j ® other course The evidence taken b} the Parliamentary Committee 
i -tnuian annirs during' the Sessions of 1852 and 1853 nnd other papers which 
' e f n brought to our notice abundantly shows that the powers of the police 
* otten abused for purposes of extortion and oppre sion and we have confei 
ahr 1 l 6 iir Powers now exercised by the police might not be greatlj 
t unci? have nrmed at the conclusion that considering the extensive 

enn d,Ctl i n °* Magistrate, the facilities which exist for the escape of parties 
cerneil in carious crime, ami the necessity for the immediate adoption m 
nol”^ ca ^? s °* *he mos t prompt and energetic measures it is requisite to arm tlio 
i 1 some 6UC * 1 Powers as they now possess nnd we have accordinglj 
j *oan} of the provisions of the Bengal Gode on this head In one 
law il ; Pom * we propose a change m the duties of the police B} the existing 
mm l ,x° ga ? r ot o° r police officer presiding at an enqmr} into a crime com 
rtiio i ", lf * ,, IS division is required, upon the apprehension of the ecu=ed, to 
l ebuon mm fully regarding the whole of the circumstances of the ea«e and the 
h(>f> SOn ^ ccrne< l in the cominis ion of the crime nnd, if any property ina} have 
een stolen or plundered the pf r on in possession of «uch property or the nlnce 
whore it has been deposited (urfA 19 of Regulation XX 1817) In the event of 

* Upper Burma insert ‘ who is not a Magistrate ” sre « ~~ 

lUr ma Laws Vet, 1893 (13 of 1898) 
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the accused making a free and \ oluntary confession, it is to be immediatelv 
witten down Then follow other provisions for preventing any species ot 
compulsion or maltreatment with n view to tx tort a confession or procure miot 
matron But wi are informed and this information is corroborated bv the fft 
dence we have examined, that inspito of this qualification as to the character o 
the confer ion, confessions arc frequently extorted or fabricated, A poljfe otn» 
on receiving intimation of the occurrence of a dacoity or other offence of a sera 
character, failing to di«co\ei the perpetrators of the offence often endeavour 
ecure himself against any chnige ot supineness or neglect by getting up a 
against parties whose circumst inces and cbnractci are such ns are likely to 0 
credit for an accusation of the kind against them This not un frequently . 

by extoiting or fabricating false confessions and when this "tep i» once lti) 
there i* of course, impunity for the real offenders, and a great encourage ^ 
crime The daroqn in henceforth committed to the dnection he ha= £ i;en , (0n 
case, uid it is his object to prevent a discovery of the truth and the npP 1 * ^ 
of the guilty parties, who so far as the police is concerned, are now perfect y 
MV e aie now persuaded that any provisions to correct the exercise ot t 

by the police will be futile and we accoidinglv piopo^e to remedy t ' w 
far as possible b> the adoption of a lule prohibiting any examination ffj . [tten 
of any locked party by the police, the reNitlt of which is to continue (() , 
document This of course, will not pievent a police officer from ret * „ o0) 

infoimation which any one may voluntanly offa to him but the P olloe j 0 { an 
be permitted to put upon lecoid any statement made by a party 'ecu 
offence E0 ,(S> 

As regards sections 23, 2b and 27 Bah mood J ob_ei\«l in Q liee J , rto nof 
v liabu Lai, (J A 509 at p 521 “ I have stated these facts a * ntr \ 

♦1, Q l..„U 1 »i i * i_ oo„f.iinP.d in _ . ’ .. 


Nbncuy speaking mies oi eviaenoe, out ratner as ruies tJ)0 

police officers and as matters of criminal piocedure I may take “ j fDC f 
rules exited eitlier m the Muh am mad in Law or in the English rule ot 

the onlv two systems to which the Courts rc&orted foi guidance on ! s i e «h 
evidence in criminnl matters ’ Then after making mention ot piev ^ 0 
tion on the subject lie added ‘ These legislative provisions Ic-vve^nu : 
my mind that the Legisl ituie had m v lew the malpractices or P®« c . ^unr* 1 ' 

extorting confessions fiom accused persons in order to be given etean , „ of 
convictions and that these malpractices went to the length of positive i^P 11 
do 1 doubt that the Legislature, in laying down such stringent rule 6 ffl i- 
evidence of police officers as untrUNtworthy and the object of the , officifj 
put n stop to the extortion for confession by taking away from the P - flCCll .^ 
the advantage of proving such extorted confessions during the tr flcc0 .et 
persons ’ .Section 25 of the Evidence Act is enacted to guird P r ‘ s ° En’p^ 
of offences against unfau practices on the part of the police ^° la>n „ flurr^.' 
43Ind Ca* 111 = 19 Cr L J 79 see also per Garth C J m ,?pn 

1 C 217 Inte Bn an Mim 1C L R 21 R \ Pancham, 4 A ‘ 

reason why the law m s S 25 and 2G jealously excludes a confession ? . nin tedi^ 
accused, whilst m the custody of a police officer unleNs it be made m » { fl «jli 

presence of a Magistrate is th it there is room for apprehension 
officer who is armed with large powers o\er accused person*, ma) ]()n6 s. 

• xcite terror in their minds and extoitfiLc and involuntary con (htW ^ 
his duty to m\estig ige criminal cases and to detect offenders and & P-^r 

justice may make him feel tempted to obtain confessions from nc o i 

by threat promise, or other improper influence Queen Empress v * 

" N 71 “ rf «rt t 

Origin of the section As far back as the year 1817^ the Lcg ,s ^*^f’ 
tng the older rules upon the subject, parsed Regulation XX of that J 
infer aha had for it«* objectc the consolidation of the rules for th 9T neT fjr ► 
police officers. Clause (1) of 8 19 of the Regulation laid down that t, 

person may lie npprehended and brought before a darogah, or other P® s jjdl w 
under the provi ions of this Regulation, the examination of the P n idi** 
taken, without oath in the presence of three or more credible witne 
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to attest the examination, and the police officei presiding at the inquiry shall g 25 
question the prisonei fully regarding the whole of the circumstances ot the case, 
the persons concerned in the commission of the crime, and, if any property may 
have been stolen or plundered, the persons in possession of such property , or the 
place where it has been deposited In the event of the prisoners’ making tree and 
voluntary confession, it shall be immediately written don n, if praotcable, in the 
language best understood by the person confessing, and in the presence of three 
or more credible witnesses, who can sign their names, and are not officers of the 
police or connected with the than* establishment If no pei ons can be found 
who may he able to read or write, the more respectable persons in the village 
shall be required to bear witness, and to affix then marks m the attestation 
of the writing The party confe sing as well as the witneasc-, shall be allowed 
to read the same when finished, or it unable to icad, the police officer recording 
the confession shall in\nnably re id it o\ei in the presence of the party and 
witnesses, before it is signed and attested, and shall state at the foot of the paper 
the day of the weel^ date, houi, and place at which it may be tiken , the original 
confession hearing the signatures of the party and w ltnessc?, shall mv iriably he 
transmitted to the Magistrate and not a copy and the police officer presiding at 
the inquiry, as well as tho person by whom the confession may be taken down m 
writing, shall subscribe their signatures to the papers in attestation of its authenti 
city Again clause (2) of the same section provided that 'no compulsion shall 
he used either tow irds parties or witnesses for the purpose of claiming any infornm 
turn whatsoever, and police officers are stnctly enjoined not on any occasion or 
under any pretext whatever to encourage a prisoner to apprehend upon a ctiinmnl 
charge to confess the same or to excite the hopes or fears of a prisoner by holding 
forth a piospectof paidon oi using thre its, or otherwise persuading or mtumdat 
mg the pri«onci with the v lew of inducing hun to confess any species of maltreat 
ment inflicted on a pusoner or witness by a police officer, landlord or farmer o» 
by any other persons whatever, whether with a view to extort a confe* ion oi to 
procure information, will subject the offender to exemplary punishment, on com <c 
tion before the Magistrate or Court of Circuit ' After lay mg down these «tringenl 
rules, clnuso (3) of the section goes on to say “whenever a confession may be 
taken at night, or at any other place than the police (liana the special reasons for 
its having been «o taken shall be stated in the darognh’a report. These legisla 
tivo provisions were made with a view to prevent malpractices of police officers 
m extorting confessions from accused persons in order to gam credit by securing 
(onvictions The provisions of Regulation XX of 1817 remained undisturbed in 
the statute-book up to a recent time when they were expressly repealed by Act 
XVII of 1862 The Criminal Procedure Code of 18G1 (Act X\ V of 18G1) although 
it did not expn ssly roped s 19 of Regulations X\ of 1817, reproduced the rules 
contained in the first two cl uises of that section but modified and reversed them 
in some important and ewntial detail* so as to render them even more stringent- 
a circumstance winch show-, th it th< checks, placed by the Regulation on the 
mal practici * of police officers had proved inadequate ( I tdc § 93 14G, 147 

148 149, 150 of Act XXV of 1801) liGnnd 147 wire purely ndmint-trativa 
prohibitions to police officers again t employing am inducement, threat or 
promise for obtaining any di clo*uro or confession and ag-unst reducing to writing 
»ny statements or confe**ions made bv accused per*ons The next three sections 
(148, 149 ami 150) contuncd even more important rules, winch perhaps did not 
properly belong to the nrov in< o of Criminal Procedure, hut to that of Evidence 

lam down that no tonfes-ion or minus ion of guilt made to a Police 
officer sh ill be u*ed as ev idence against a person nccti*ed of nny offence ’ Section 

149 going even further in the «amc direition laid down that “no confession or 
admission of gmlt made In anv per on whil*t he is in the custody* of a police 
officer, unle*s it he mndi in tin immediate presence of a Magistrate, shall Iw 
u*od ns evidence against Midi person ‘section 130 runs ns follows “When nny 
fact is (hpo*cd to bv a police officer as di*cov* red by him in consequence of 
information received from a pet on nccuedof anv offence, *o much of such 
information windier it an omits to a confession or ndirti °ion of guilt or not ns 
relatis distinctly to th* ficl di**.overed bv it mav be received in evidence 
s ections 14S, 149 nnd 150 eontaned more important rules winch perhaps did not 
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25. propetlj Wong Inti"' prouu of Crimimil l’rocninrf, but to that of fr * k ” n 
Tho=p wire infos rclntmp to n.lmifl llnlih of Mnfoncc wlinlo\,rtlH’PO y 
Itoen on winch tlicj worn bl«nl, mill it >* intcltaMf fyS l#l 

considered it onl> lit nnd proper thitt tlie\ sliould find n plnce in p- 

Code of r vidence winch it wi\s then fnllimif \ccorilln D li, wo Imu ,| 

140 mid 1-.0 of \it \ W of 1801, were ox, iM frorn i the ngm • , 

Procedure tho\ found no pint c m tho new Code Act X ot ° 
in their proper plnce is m 25 2b nnd >7 of the evidence Act under inc ^ ^ f 
of Vdintssions Tlwj him bean imported hod dv m the i^v lirdown 

exist*, d in the Code of 1%1 thev nre identic »l with the rulei ' -wh wiu> K 

though tlie lnngungc hna been unproved bv f-omo \ erbal nlU rn , per-en 
no special mention exupt theoim , “ < ion of the word or trom j ice 0 f the 

accused of anv offtnec or in the custody of a police officer n | 5 « in tie 

omitted word or a conn hn* hecn Hiili^tituted rcmlerm„ nu < l i,jicalJon o' 
custody of a police officer a parenthetical clause forming 1. nOVfcl of th' 1 
the person whoso confi u -*iou would fall undt r the section i, n jitin <, tli 

disjunctive word is remarkable nnd, if it has an\ uhet it is i ^ 

*copc of the pronto Queen f min ew \ Ihlnt M, b V \ the 

Scope of the section In - otion 25 the criterion for ? u 

ftssiou is the answer to the quo tion— ‘ lo whom was tnc co suchj^^fc- 
the answer is that it was made to a police officer the law sn > - ohlo^“ onl 
sions shall bo nb olutely excluded from evidence/ beenu P aadl* 5 - 1 .” 
it was made is not to be relied on for proving *uch a con j^ r 

moreover suspected of employing coen ion to obtain con tc*“i E>np( ror, , r . 

T m Queen I mprcis v Dabn Lai, 6 V 509 at p o32 , > * t £ cc0 „f e * 

Bom L It 11% In Queen \ Ilionbollc Chunder 1 V ^ do * a in 

Mon, w as made m tho fir*t instance, to two policemen, a p. minl 5 i°? er A 0 i 
writing, nnd the prisoner was then brought before the Dep iR 

Police Mr Lambert, in the Police Ofh ice in Calcutta, when ^ t ,f m bert, c 1 11 
the truth of his former statement to Mr Lambert and * j ac ksOH c 0 ? 
capacity of a Magistrate received nnd attested the statement * , erpi. e w 

tended that the reception m evidence of tho statement nilm made to a ft* 
barred bv s 25 of the Evidence Vet, it being a confession m ■ ^ 

Officer The facUhnt thejioliee officer was in this ca ,e fllso no lice°offi eer 
not niter tho effect of the section, it does not make him le^ P. theref^Lt 
ennnot separate Ins functions ns police officer nnd Magistrate t j lc juc!? D1 
not such a Magistrate as is contemplated by s 2G In delivering ter® 
Garth G J ‘•aid “It is uiged bv Mr Jackson for the prison Q^ cer , under 
of s 25 are imperative that a confession made to a 1 one d t | ia t the ^ 
circumstances, is not ndmi'^iblc in evidence nga n-t nim, c° n rot 

ection is not intended to qualify the 25th, but means ^ ^ polite 0 '"^ 
made by a prisoner in custodv, to any peroou othei Pi” tra te 1 ” n . , 
shall be adivus-ible, unless made in the presonce of a >1 o n ^ n e obF-.^ 
opinion that is> the true meaning of the 25th section ^ u , 

to prevent confessions obtained from accused per-ons tn ^ e nac tme %n 
influence, being received as evidence ngunst them it cg cie nt 
which the Court should give the fullest effect, and I °ee n 0 { 
for reading the 26th section so as to qualifv the Pj ai l ? nri me A....w v 
Adu v I?, 11 C 365 but see Queen v Babu Lai 6 A o09 Q , to JJ 
4 A 198 In j e He) an Mirja, 1CLE21” The confession jW 

officer by an accused is not admissible against him under s 

Act a forho) i it is inadmissible igainst a co accused . v 

12 Bom LE 899= 8 Ind Ca B 622=11 Cr L J 690, Nga Thak « t 


L K 899=8 Ind Ca» __ - . in . ,, ^ 

Oas 480 = 17 Ci L T 512 A confession contained 
"s hy anaccn sed person to, a stranger in the presence of a J 9 JI 


^was'mTlie custody of a jailor" does not fall within the 
-oLthC-Dvldeuce Act and is admissible Tn evidence A odd v % cee also 
Cr =214 P ~X"R-'i9l4sif>-'Cr"L~J"480=24 Ind Cas 568, 
v Fmpetor 24 Ind Cas 5G8 A confession-made by- an -accU W- ^ 
per«on~in. the_j>rence of the PoUcCi" inadmissible in evmenvvwp 
~Chanan v Hinperoi 20 Ind Cas 4bS=37' P M R 1913 Lr = 7- 
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1913=14 Cr L I 59G Section 25 of the Evidence Act lajs down that a con s 25 
fes-ion to a Police officer shall not bo used ns against the person making it, * 

it does not sai that such a confession shall be inadmissible for all purposes 
Such a confession maj bo used for the purpose of arriving at a conclusion 
whether a subsequent judicial confession should be believed or not Oolab v 
Empcroi, 75 Ind Ci* G93 = 6 L L J 54 = 23 Cr L J 5= A. I R 1923 Lah 
315 Section 27 of the Evidence Act qualifier not onlj sections 26 and 25 but 
nl«o section 24. Then, fore, when a confession as a wholo is excluded, whether by 
reason of the section 2G or of «tction 25 or of section 24, so much of the informs 
tmn given by the person making tho confession when he was an accused and 
in'* cu-itodj, nsdMinctlj relates to a relevant fact therebj discovered becomes ad 
mis'lble Amirtidihn v Emperor, 44 Ind C is 321=22 C "W N 213=27 C 
L J'148=19 Cr L J 303 , *«ee also In the Mattel of Hiran Mu/a, 1 C L R 21 , 

Emperor v Hira 21 Bom L R 724 A confession made bj an accused person 
on ms trial for illicit po^ e^sion of opium to a Superintendent of Exci e, is ad 
mismblo in evidence provided no inducement, threat or promise was held out 
or made to the accused in order to procure the confession Hakim Ah v 
Emperor, 45 Ind Cis 284=22 C W N 431 = 19 0 L J 524 A confession 
made to a Police officer is inadmissible in evidence according to sections 25 and 
2G of the Evidence Act Public Proteculoi v I eera Rag hat a, 15 Ind Cas 
800=13 O L J 528=1151 L T 407, Legal Remembianrer v Chema 23 
C 413=2 C W N 237 A was convicted on the ev idence of two Excise Sub 
Inspectors, who skated that ho offered them It<* 10 per hall of opium as a bribe 
to let him land unmolested a large quantity of illicit opium from the steamer 
Kattona These Excise officers had been also enrolled ns Police officer*- Held, 
that the alleged offer by the accused amounted to an admission that he had a 
large qunntity of contraband opium in his possession and being an admission 
of an offence under the Opium Act, amounted to a confession and was thus m 
aumissibe under s 23 of Evidence Act The test which has to be applied m 
deciding whether s 25 of the Evidence Act applies is the position of the person 
at the time when it is proposed to prove the admission not his position at 
the time when he i- alleged to have made it A confession, therefore, made to 
a Poli ce officer by n .person when he is not accused of any’offence is inadmissible 
-j^-fi ymence a gainst him when he ishccused of an offence A confession made 
by an accused "person to a Police officer might be admissible m favour of a co 
accused but not against him San Paw v Emperor, 15 Ind Cas 305 As 
section 26 of the Evidence Act applies only to proof of a confession a9 against 
the maker , so it should be held that section 25 has similar scope and both these 
sections were intended to prevent the u*e, as evidence against the maker of con 
fessions made actually or in effect to Police officers Section 25 of the Evicence 
Act, was not concerned withe the statements of witnesses Suami Pillai v 
Emperor, 1912 51 W N 549 = 12 51 L T 1 = 13 Cr L J 3o2 = 14lnd Cas 
890=35 51 397 But when an accused is examined as a witness bv a Police 
officer his statement is inadmissible under this section Emptess v Jadabdas, 

4 C _ W N 129 In that case the Court observed at page 143 “It has been 
already mentioned that the stitement obtained by the Police from the mother 
ni Jadab Das is said to have incriminated Rm Charan the Inspector examined 
nun as a witness reducing hi*, statement to writing and that he then arrested Rai 
Charan The impropriety of such proceedings is aggravated by tho course taken 
by the Sessions Judge He examined the Sub Inspector m jegard to that statement 
and he thus admitted it as ev idence in the trial 1 he statement cannot be regarded 
otherwise than as a confession made bj Rai Charan to tho Sub-Inspector If it 
be «o regarded it was clearlj inadmissible under section 25 of the Evidence Act 
If on the other hand it was to be used as evidence ngunst the other prisoners, it 
was mamfestlj inadmissible ” Section 25 onlj provides that no confession made 
to a Police officer shall be proved as ngam°t a per on accu&ed of any offence It 
uoe3 not preclude the counsel for one accused person, on his client s behalf, from 
asking questions to prove a confession made to the police by another accused 
person tried jomtlj with him such a confession is not to be treated or received 
as evidence against tho per on making it The Judge should instruct the jury ^ 

accordingly Imperatrix v Pitamber, 2 B 61 
51 
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Confession — Definition of A confession is an admission i''^ 8 , ^ 
time by a person charged with a crime, stating or suggesting the ® , ! 
that he committed the crime Not only statements which amount to 
acknowledgment of guilt are confessions, but also inculpatory statemen 
although they fall short of being actual admission of ginlt, yet ‘ ?u oS” 
ference of guilt and from which an inference of guilt follows In®™ _ 0 tive of 
mining whether a statement amounts to a confession or not is, not me 
the part} making it but the fact that it leads to an inference of 
King Emperor, 5 L B R 131 = 4 Ind Gas 1028=11 Cr L J 153 Uni 
m this section as m section 24, means n confession made bj an aMU» 
which it is proposed to prove against him to-estihh-h an offence 
v Tribhoban, 9 B 131 , , 

Police officer, meaning of “ In construing the 25th section oft ^ ^ 
Act of 1872, 1 consider that the term ‘ police ofhcer ’ should be 
strict, technical sense but according to its more_ comprehensive a . 
meaning ” Pei Garth C J in Queen \~Httrriboh lG 207 (21 j) , . ^ 
Commissioner of Police m Calcutta is a Police officer Ibid nwm > ^ ^ 
‘ Police officer ” in this action means the same as it does in the r . . toc3T f7 
it can be extended bejond the definition m section 1 of the Ponce 
only those persons who like Police officers coming within that definition, f 
more interested m obtatmng convictions than any member of the c ^dof* 
that they might possibly re°ort to improper means for doing s o 23=101 
not include police p itel in Berar Emperor x Alia, 23 R H ^=’6^ 

Cas 599= A I R 1927 Nag 222, Mt Mechi v Emperor, 82 In d Pols' 

L J 1083= AIR 1925 Nag 340 But in Bombay a police patent 
officer R v Bhima , 17 B 485, R v Kamalia, 10 B 595 There , M Qee id 

tion of the expression “ Police officer ” in s 25 or s 26 of the wbel^ 

and a confession made to a Police officer whoever that officer maj * ^ rrl {or ? * 
he is a Police officer in British territory or n Police officer in fore «, . 7 fts 
inadmissible Queen v Nagla 22 B 235, 1 labh v Etnpet or >°_ 43 Ind C* 
520=26 Bom L R 706 = 26 Cr L J 984 see Salam \ Emperor ^ 

111 Nadu ^ Oroun 15 Ind Cv- 800 A village headman 
authorized to arrest without warrant is not a Police officer so as to jj^gi Id“ 

sion made to him inadmissible Nqa Minn v Emperot, 3 Bur Xj „«j eD5 ioB» 

Cas 540=25 Cr L J 924 The widest and most comprehensive ^ 

the term ‘Police officer’ cannot make it include a Kotwar in 1 £ p J3 

mice Sul I uaria v Emperoi 25 Cr L J 147 = 76 Ind Gas * 

Nag 29, s ee also Bhaguatdin v Empeior 59 Ind Cis ^ t . on s2o ^ 

V member of t frontier con stabularj is, for the purposes 01 ee , not 15 
of The Evidence Act, a Police officer and admission made to mro, 0 ^ain * ^ 
presence of n Magistrate b> an accused person cannot be pr law- 

maker Klniaja Nassau v Emperor 71 Ind Cas 360=24 Cr ^ of t^r 
Punjab a village Chaukidar is not a Police officer within the mean g? |9 Cr . 
25 of the Evidence Act Khuda Balsh v Emperor, 43 Ind y* 1 td” 

T 52 = 42P R 1917 Cr Pee also Dal \ Emperor , 16 Cr , _ » c t V of 1, „ 
Cas 054 A chaukidar although he is not a Police officer un<l * made jo “ . 
is one under Reg XX of 1817 and Act I of 1872, and a confession ^ 
is inadmissible Empress \ Indra Chundra, 2 C A\ N b3i » 

W N 474 R \ Salemuddin 26 C 5C9 Art , 15&* 

k tenhouse Gang appointed under the Lower Burma \ j an a<i rnt ' a 
Police officer within the meaning of s 25 of the Evidence Act » a 
to him of the accused s guilt is inadmissible in evidence under 
Smi King Emperor, 3LBR 283=5 Cr L J 421 The 
“ection which declares that no confession made to a Police ofhcer v 

ngrun®t a person accused of anj ofience, applies to ever} Police t 

restricts! to officers of the regular Polite force Queen Empress j C 
2C G 519 A Snb-In«pe<;tor of a thana (In the matter of B ira janarttf' ji 
“f ); , n police 8ub-In s peclor (Addtt Sildar x II, 11 C 635, II V . wjnstsb*?,*— 
46 ” IG Cr 51 a daroga {I? x Pancham, 4 A 193) a be* i 

b'vhoo 5R \\ P, 86) or even a polite con«tabfe < g ft 3« 

16 B 1 R \pp 2 11 v Pttamwtr 2 B Cl, R \ Pandhunnnt 
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v Babu Lai, G A 501) are Police officers within the meaning of this section and S 25 
confession made to any one of them 1 = inadmissible m evidence 

There is some conflict of opinion between Bombaj High Court and other 
High Courts ns regards whether an excise officer is a police officer or not 
An evci=e peon having the power to detain, search, seize and arre-t any 
person whom he behev es to be guilty of anj offence under the Opium Act or 
Bombay Abkari Act has powers which are verj similar to tho^e exercised by a 
Police officer Any admission made to him i' therefore inadmissible under the 
provisions of s 25 Emperor v Dinskaw AIR 1929 Bom 70=31 Bom L 
R 49, Nanoo \ Empeior, A I R 1927 Bom 4 (r Bf =28 Bom L R 1196=51 
B 78=99 Ind Ca* 330 (overruling Raphael Pereira v Empcioi, 28 Bom L R 
674 = 97 Ind Cas 665=27 Cr L J 1145 “A 1 R 192G Bom 517) But the 
Calcutta High Court has held that a confession made to an excise officer is 
admissible in evidence as an excise officer i» not a Police officer and section 25 
of the Evidence Act does not applj to such a confession Harbhanjan Sao v 
Emperor, 54 C 601 = 31 OWN 667 = 102 Ind Cas 547 = 28 Cr L J 379 = A 
I R 1927 Cal 527 , Ah Foong C/unaman The Kina Emperor 22 C \V N 
834 = 48 Ind Ca* 504 = 46 C 411, Bukumali \ Emperor 22 C W N 451 
An excise officer is not a Police officer within the meaning of section 25 of the 
Evidence Act Empciorv Btidhu, 90 Ind Cas 594 = A I R 1927 Sind 112, 

Tilhbat v Emperor 82 Ind Ca« 151=25 Cr L J 1223 Mechiv Empeior, 88 
Ind Cas 32 = 26 Cr L J 1088 -A I R 1925 Nag 340, Empeior v Bom 
Singh , 44 Ind Ca« 588 = 3 P R 1918 Cr=19 Cr L J 364 Muhammad v 
Emperoi, 39 Ind Us 977=21 C W N G94=18Cr L T 609 San Pan Aung 
v Emperoi , 13 Cr L J 465=15 Ind Cft« 305=5 Bur L 1 92 A village 
MmiBifT is not a Police officer and confession made to him is therefore, ad mi' 

Sible m evidence under s 23 of the Evidcnco \ct Queen Empress \ Santa 
Pain 7M 287=2 Weir 235 A confession made to I ualhugyi should not In' 
admitted in evidence He is head of the rural police and has polico duties to 
perform He 1 * to all intents and purposes, a Polico officer though ho may not 
be so designated Mating B tin v Queen Empress , L B R (1893—1900) 22 
Confession made to a police officer whether admissible A confession 
made to a Polico officer cannot be used in evidence E v Thai »r, A 5\ L 
1883, 188 E v Pancham, A W N 1882 21=4 A 193 _ Confe *ions recorded 
m a p qhcc dtar^jeannot be used for any thing other than to Tr^i c t~the prr idmg 
.jud ge~5n~The enquiry 'br.Tlho' trial or for the purpO'C of enabling tho defence 
under certain circumstances to conir ulict the witness for the Crown It is the 
duty of the Judge to bnng on record bj evidence any material fact that mnj conic 
to his Lnowledgo and it is for that purpose that ho should uso the confession 
Earam Stnqh v Emperoi, A I R 1928 AIL 23=8 A I Cr R 24 = 8 L R A 
Cr 153»10Glnd Cas 442 = 26 A L J 92 A confession made to another 
person m the presence of a Police officer, who has n e bed or instructed that other 
person to tnbo tho confession in such a wn> ns to 1)0 hi* agent, where thi 
confo««ion tabes place under such circumstance* that the Police officer i« in 
*uch proximity as to rnnbc his presence libel} to nfiect the mind of the confos* 

"lug person is m substance n confe* ion to a Police officer Emperor v Ml 
thr Pmn, 07 Ind. Ca* 41 = 44 A L T 938= A I R 1926 All 737 *oe nl o 
Chatman \ Crown, 21 Ind On* 468 A statement made on oath bj a person 
at an inquest before a coroner cannot be admitted a* n confession in a trial ^ for 
['charge hn^l on such a statement for it 1 * not voluntary Pmjyrror v An 1 
28Bom L R. 79 = 50 B 56 = 93 Ind Co*. 225= A I R. 1926 Bom 141 Kill. 

195 of the Madras Council Rules of Practice is not a rule of law but men Iv 
a nilo for tho guidance of village Mngi*-tmto and tberefore n confe«*ion 
recorded by a village Magistrate after the police inve tigntion hns liegnn t* 
inadmissible apart from the f ict whether the Mnp*lrato bnew that the mve ti 
gallon had begun. Kvpj>atham v Etna Fnq-cror, A I K 1927 Mad 97 1 

M hero a house wa* searched and tin. accused put his «ignnttm on tin 
recovery U*t held that the fact of the accused putting his signature on tbr 
rwcorcij- b t_i* not admissible m evid no. again t him in a ease m which 
the posse-«ion of Ui houw is m_quc uon because it would be an mcrimmaling 
Matcment of the nature of n confe i>n to « Police officer and could not B 
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proved by rea-on of the prohibition contained m section 25 Jflj, 

'Croun, 8 Lab 326^28 P L R 119 = 100 Ind Cy> 707 = 28 CrLJJi 


vruu-n, o xj-iu o-u = -o x u xv iiu^wv , pi . 

If after committing i murder the murderer proceeds straight _to tae rojit 
station and there makes a confession at statement, winch js recorded on 
First Information Eeport the statement's inadmissible in e .y„ / n ? e ^ a ’ u, 
a confession made to the Police Nia Muhammad \ Emperor, "Ofnd ta 
26 Cr L J 1492 An investigating officer cannot be allowed to > aep 
the accused pointed out the route taken by them in going to commit in , 
of dacoity and the place where thej divided the booty , as they were co * 
statements made to a Police officer Sheikh Abdul v Emperor, ^6 u hi 
85 Ind Cas 830 A confession not reduced to writing made to an ( 

Magistrate, who wis aPo a zaildar, while he was taking part m an m ^ 

m the absence of the Police and subsequently repeated before him an . ^ 
officer is admissible in evidence T Vadlaua v Empetor 76 Ind t , 
Cr L J 259 = A I R 1923 Lah 389 In newe of dacoity a statwnw* 
by an accused to a Police officer, at the time of the search of ^ u 
prppert} would be found in the pos=e^sion of his co accused is not 8 »i ^st 
evidence against the accu'-ed making the statement nor is it admi £ m p<t 
his co accused as proving their participation in the dacoity ,—Jianmn / „f 

65 Ind Cis 849 = 20 A L J 178=2* CrTTJ 197 AJrJinfor^ 


vu xim v,io iftj — xx ,j v uu-w vi ■= v ,i.p mornm" 

murder was lodged at the Police station by the accused nimseii on _ rl0r to tbf 1 


muruer was lougea ni me x once ^luiioii oy me iwjutlu nriortoi^i 

following the murder and m it after stating the narrative event ^ , 
night of occurrence he confessed that he had committed the °“ tn \ c t theft' 1 
although by reason of the provisions of section 20 of the Evident' ^ ^ ,, , 

information was not admissible i - ■“ "* * na 1t; <!D0 J 


prior to the night of occurrence, l 

Superintendent v Lftlit Mohan, i - 

562 A confession made to the Police by an accused person is 
prove the ownership of property in respect of which fJ ® 

v Ram, 55 Ind Cas 62=21 Cr L J 414 Statement m iae by « frnpUf 
the presence of a Police officer is admiss ble in evidence /lira uoo ~ to 

52 Ind Cas 601-21 Bom L B 724-20 Cr L J 681 A report , , 1 , 

Police which amounts to confession is not admissible in evJ iifi ,C Qgp B 
person who makes it Silandar v Emperor, 48 Ind Cas ° 85 =* , 

Cr=20Cr L J 83 Any statement made by a compl unant in 1 B ^onef 

at the Police station is not admissible as proof of the nets taerei ^ finpc^ 
and cannot be used ns evidence agun«-t the accused in his trial ^ mid 

16 Cr L J 62 = 26 Ind C is 654 Accused went to a Police station ^ 
the report I have killed my wife and her corp e is lvmg in my no > fl0 f 1 
quence of which the Police proceeding to his house, discovered tn _ <y 0 and 
wife in^ an inner room of the house Held that the provisions ^ J\a$ J 
Jence Act apply to the circumstances of the cose 01 J, 


of the Evidence Act apply to the circumstances of the cose .« me nt 

Emperor 16 A L J 478 = 47 Ind Cis 659 = 19 Cr L J 93o A 

L. i ..1. * J _ 1 T >-1 .. rA—,- unripf 6 • 1 °'’.. -Cothtr 


by a person in an investigation made by a Police officer under ? ffbdft* 
Pro Code must be taken to be n statement to the Police officer n j e m & 
the questions were put by the Police of ficei himself or by someno J ^ jn p 0 jff 

presence But incriminating statements made by accused persons . Jlti® 

Xnct/wK . r In m.pclmn, n .,1 K, „ nffinnr in the preSCOCC 01 - jf 


custody, m answer to questions put by a Police officer in the P r . esc ” c \ct % 3 L 
man, are excluded from evidence under s 25 and 26 of Jhe Evidenc^ \\ben-^; 


Emperor, 18 Cr L J 10G = 37 Ind Cn« 314= 10 Bur L 1,270 ' ^ 
minntmg statement is enfeebieu ^ * 


accused at the time of m iking an incriminating statement is enic t ’‘^J 1 a, 
and is undefended, a withdr iwal of the plea can be allowed if tn® _ igiiC" 
to withdraw it Emperor v Shuldan, 28 Ind Cas 145 = 41 P " 1 « 

The only evidence against the fir c t accused was that, m the ‘ (f ., 
information given by him the second accused was que^tioneu * 

property w ns producetl The first accused was al«o said to f i’ nVC , f0 xl 

theft tx*fore the police Held that the ev ldtnce was too in fc Ufi lclC1 } . nti B 4 it^ 
conviction of tho first nccu^eil for theft The confession was irrei r> a!n ahep"^ 
not lend directly to the recovery of the property In re lM® n ^ it 
3 M I* T 333-7 Cr L. J 39A V here a confession was made * 

tigntmg 1 diet officer who joined the prosecutor in questioning 1 
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*b«sH m f^-t W b I'l l« have !****« t»n Poln ** »>lhr» r thou, h actual la 
iiVfn i!<*wn la lln* jTt**nru or »tti! il »> Ii' , ikv lundmi- i!>] untbr * J > of flu 
its! non \c /<»;ion Jut-on UK I* IJ! IT V ronfc ion Co n 

\t!l V' b f i*l* nn t *■ * >! tt f if] p< ijitM under tl Ilurtnn Pdhr> Net i* inndmi iblt* 
mxlrf » J* - «f l* t 1 yi *i np Net. is* l* i»» ' Ouffti I r ij rt * I 15 IL (1S72 
l^Cl 17** Vti n , i of (In \r< <*tv* not f rff'il in* j roauu |r * * aidem,** of a 
c*mfe ton nidi i» ♦ cr aillve ln-t In nn mn!<r ih* I<owir llurma 

\ illigt* \ti (nmir \ -t /S///n»» 11 ILK <• » \ m>on who had 

t>mrn ttrd n mtml r \ luntinlv w< nt I * a j* fir* *• ntmn and imd n m it* Hunt 
io a p<Ue* idh-»r that h«* hadAm** th* »N-d no I Uni th<* m tmimnt of muni r 
wa* tn ft j ’v-e mr> 1 Ilona *u!>- *jtn mh n n t« ! HU ilnith ►tnt« mnit 
wa* a c* nf— ion nn ! wa* not n Inn »iMe und«r r 'j of ih* I aihnc** \rt 
I \ tl<ne of il r» p. hoe Ijow«v r wit nlmi ild** to |»n \» tin r n Inct mid con 
*1 tnntf ihf in ini trr at tV ii**>e wl t-n ill *tau ti nt wa* mud* /» x \ 'shnUi 
Ti't* HK U I ll-UKr U l«U„’Ind <n *» .1 

NN h n n (Vita i IfLer hi* iriil no* t*f<n Imn mffi i m to ju tif > tin 
nm« rf n jh**> n h« *hu ill n I jr ltimiur* to if nmn aninirn Inminil 
rw> M In 1 * »tnt m lit SicIimImii nl cannot I* re-nrd-d rxc*|t nn conft ion 
to a Poll off» *>r nn l il»l in «\id tic* urnhrs 2» f tin laihnct 

\ct Qi'Oi fnjwM 27 i 29>-lt \\ N 129 \»> >u\trment 

mat b\ nn flcc*>*njtlicc win) ii poll cu t <dv « »« j»*-vt m consoqtienc* of a 
tPtnlirof a pinion In nn \r i nut < mini iot»*r iwiiriy, m ho* co-cmin cap i 
c»ti ih u*h pri f t -« m K to n tun! n L>" <r Pro (*>li win Ii« 1<1 to Ik mnd 
tniKoibln R»nimt him 1 ufn!h\ /itt/ar*' 1 <i 1* IL 1^» Cr Satnm 2 -j of th*» 

I ml nee \ctoilj proml « tint a co ifn* i n ma!< tonPcho* officer i-hnll not 
Ik* protial n« njjaut t an necuf- I jwr-nn It 'lot* pnxhnl* an ncciis-tl iHrt'on 
from prorinjj on In* t wii iKhalf n conf nn nta<l« to a Police oflicir b) 
another ntru*<il id r*on irh*-! jomtli with him Hr nhun \ I i»/*cror 12 Cr I* 
I 70-9 Itnl (n* 4t« Confc ion ton Polio offic* r of lmntf, piu*n false in 
tor mat ion cmnot lieptmol nrnm t tin p*n*m maLinc it and chnrpal under «• 182 
and h 211 of Ih IN nil Cod** Qn*n, h,nrf<*\ Ayi Thrl U 15 K (1S97 1001) 
Noll 175 Tim** ik rMjn# wen tri l j until for noting Dunne tlm tml nn 
information lo!„M i>\ one of tin m with the polic wna proual, and in his charge 
to the jurj th» luK» mi 1 “it (the inform it ton) contains nn ndnn« ion tint 
all three neeuwsi jk r*on* wi ri jin - nt nt the o-curn nee UeU the information 
was not n confession tm hr i* 2 »of ih* 1 xuhne** Act, nnd ns again t the per on 
otlmr than the informant it amounted 4 o nn mlmi* ion of eanlence ncntnPt them 
Ha i ry htng I m]*ror t 11 C L J 501 — 5 I ml C ns 507—11 (. N\ A 59J 
n N\ hero a Pollen officer read our to the rccu*« 5 Uie statement which ho 
(Police oIGccr) had tahin from others nnd then told him ‘1 know the whole thing 
now nnd the nccu'ed, thereupon, made a statement, in consequence of svhich 
he wn« nrre^te*! nnd his conft s»ion was dull recorded held that the confession 
recorded under thee circum tnncei was free nnd aoluntnrj nnd avns porfcctI> 
ndmi sihlc in erid* nee King 1 tvjrrrory Han go Han mat 3 Horn L R 401 
” hwe there is no judicial proof of tin guilt of the accused jkt on it is illegal 
to rel\ upon nn mmitnblc or suspicious confession or n confession which is open 
to gn\e suspicion of Im\ mg he< n produced h> ill trr itincnt of tlio police hhair 
Duty Cron n 21 P \N R 1907 Cr-GCr L T 260 

An incrimmntmp statement, made Uy an accused person to the police, when 
nothing is disiovtred in consequent* of it, cannot ho admitted in oulcuce 
against him fand \ Fmjrcror HIP UR 190G-IG P R 190G-4 Cr L J 
1«* see nl«o Crorcn v Croiigatla J P R 1809 Cr AVhere the confession of 
nn accns*Hl person conflicted witli the medical oaidcnco in the cn«o nnd was 
protnbl} induced by the policy the Chief Court declined to confirm n capital 
sentence ln°cd upon it Crown \ Mcer Khan , J P R 18G7 Cr 

A Police officer examined for the prosecution stated in tho courso of cross 
♦ xnminntion, that aahtn he nmsteil the prisoner he said to tho former that somo 
Chinaman nt tin tunt of tho occurrence cimo out with hatchets In re-exam 
«ation the Policeman substituted the words “at the time of the occurrence” ~ 
being asked if the prisoner had explained “wbat timo , tho Policeman *■ o 
that the prisoner said “nt the time I struck tho deceased’ UeU that the 
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ment of the prisoner that the Chinaman came out with hatchets at the toe 
struck the deceased would not be admissible in evidence, ns it was an incntmna ? 
statement made to a Police officer bv an accused person in custody V 
Empress v Matheus , 1U C 1022 s .i 

An admission to a Police officer made b> an accused before arrest > 
nussible in evidencs Empiess v Dabec, Pershad, 6 C 530=7 C L K 

The accused was convicted of an offence under s 412 I P Code , 
dence for the prosecution consisted of certain confessions made to the f “ ^ 
the circumstance that the accused found some stolen cloth for the rou 
in Police custody Held that the confession was inadmissible under 
dence Act, and the circumstance mentioned did not justify his> convic 
the section Empress \ Nanhe Beg , A. W N 1883 126 . 

Admissions not amounting to confessions, whether admissible ^ 

to a Police officer Every statement i& not a confession Aahox , 

S L R 6= A I R 1925 Sind 257 Incriminating statement to poii«^ 
though on the face of itself exculpatory is inadmissible Emperor v jj, 
5 Cr R 15=49 B 642 = 89IndCas 1046 The question whether a 
statement, whether it be positive or negative, verbal or expressed b Z- teT p,r'*j 
or is not a confession, must be decided on the facts of each case ifi* 

v Emperor, 86 Ind Cas 410=26 Cr L J 778= A I R 1925 »md 
a fight in which death was caused several accu=ed drove certain cn » » 

to the deceased to the pound Two of them made a statement to a J, 
of Police that thej w ere in the fight and that the deceased n t 

interfere with the seizure of the cattle Held that the statement did cin . 0 n 
to n confession, inasmuch ns it was only an explanatorj statement ^ ^ 
stance^ under which the cattle had been seized and was not an ncim 
but rather in the nature of a complaint against the deceased 0) Cr b ^ 

inadmissible in evidence Joilol v Emperor, 81 Ind Ca« 

811 = A I R 1923 Lah 232 A statement by one accused W trie ^ i 

certain property which he produced had been given to him by two ^ |n ^ ro) ^ 


■nci Emperor v oner uanomca /'► inu Vyio* = -mourn 'v 

A statement made b) an accused to a Police officer if it doc ® r t, c ulariy d *: 
confe s 10n man) nevertheless be used against him and more p , t he ca*** . i, 
statement turns out to he false in the light of the other evidence a j{o^- , 
it amounts to a confession then it must be excluded from cvm . ^ 
under section 25 but in cither event it can only be u«cci . r J Ii 
making the statement. Ibxhmitv Emperor 65 Ind Ca« 849 ~^*-' i 
23 Cr L T 197 The word ^confession in section 25 of the 
confined to actual admi sions of guilt but it includes incu!p»*my pjtlici 
which inferences of guilt can ren onably bo dmwn or which sugge 

r *r*on making the statement Pan Gang v Emperor 42 Jn .V\. 

r D 1 42 Section "25 of the Evidence Act docs not say t™ 1 . 
made to the police nre admissible hut it excludes onlj confe c sM>y* 9 
tliere bt mg n distinction between mere admissions and c0n *V t »ment'‘ 
statements either directi} admitting thn guilt of the necu«ed or |( 

Migge t thi inference that he committed the crime with w ‘ lic . n mpn (j f 
further the general rule is subject to that which admits ftate 
di«covrrr whether such statements amount to confession or n /> . 

AjnoalJfift 26 Ind Cas ld-PiCr L. J 713= 11 C 601 , ,% 

3 N I* It 51 — 6 Cr L 7 411 _ A statement' made by ,*adn<' ' 


of an explanation in ortlcr to exculpate b»m ***} j,. J 
r I khtmr 10 Iml tn« 'W-lif- 1* Iu f "JiJi At"* , 


1 ol»ee oftie«T bv was 

evidence Imp+mrx ikmhit *y inu cn* ‘W-or 
\ stat* merit made by the accused to the police which does not an 4 

indirectly to an admt ion of any cnminntmg circumstance ^ 

cTjdcTw- b~nre where the accus'd was found carrying away * w . * 

when Bile! bv a poises man on duly al>oiit the ownership of t™* , ,j * tr * ' , 
°?V 10 hint, the vtatement wa* held admissible again” eg, 
iVI; .'I.L I T r, itom U II 312 * Conlg'ej 

. v i r» \rt, m *rction 2L mean* a confession maie i 
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person, which it is proposal to prove n"nin«t him to establish an offence, For 
such a purpose, a confession might be inadmissible which \et for other purpose*, 
would be admissible under s 18 against the person who made it (s 21) in his 
character of one setting up an intcrc Q t m property the object in litigation or 
judicial enquiry and disposal Queen Empress v Tnbhoian, 9 B 131 

26, No confession made l>\ any peibon whilst he is 
Contes 8. on l» no ln *'“• custody of t police-ofhcer, unless 
cured while m oustod) it bo made m the immediate presence of n 
< of police not to he Magistrate, shall he ptoted is against such 

proved against him person 

* Explanation — In this section “ Magistrate ” docs not 
! include the held of a v lllagc discharging m igistenal functions in 

j the Presidency of Fort St George 01 in Burma oi elsewhere, unless 

• such headman is a Magistrate exeicismg the powers of a Magis- 

| trate under the Code of Crnnial Pioceduic, 1882 t 


Origin of the section This section is based on section 149 of the Criminal 
Procedure Cod© of 18G1 (Act XXV of 18G1) which runs na follows “ No con 
feasion or admission of guilt made bj any person while he is m custody of a 
police officer, unless it be made in the immediate pi esente of a Magistrate shall 
be used as evidence against such person The explanation was added by Act 
III of 1891, S 3 The rules contained in this section were originally treated 
m British India as, strictly speaking not rules of evidence but rather as rules 
governing the action of police officer', and as matters of criminal procedure 
Qeen v Balm Lai, G A 509 (F B,) , see also Muthu v King Emperoi, 35 M 397 

Reason, of the rule “ The object of section 2b of the Evidence Act appears 
to us to be to prevent the abuse of their powers by the police, and hence confes 
sions made by accused persons while m custodj cannot be proved against them 
unless made in the presence of a Magistrate ” Per Birch J in Queen v Mon 
mohun 21 W R 33 “Its human object is to prevent confessions obtained 
from accused persons through any undue mfuence being received ao evidence 
again tthem Pa Garth C J in Queen v Humbole Lhunda, 1 C 207 (215) 
The reason of the rule seems to be that the custody of a police of beer provides 
easy opportunities of coercion foi extorting contessions Queen Empress y Balm 
Lai, C A 509 (532) 

Scope of the section This section deal's with confes-ioiis nindo til the 
presence of a police officer who has the custody of an accused person, that is, 
of a police officer who is concerned more or les=> in the investigation of the 
case, and those confessions are absolutely excluded, whether made to a police 
officer or to any other person, unless made m the immediate presence of a 
Magistrate The ..proper construction of sections 25 and 2G is one w ltL.li 
eMludes confessions to aLpolicCot ficei u nilex.anyjurcumi>ninccs of io any one 
else7whihr the~ person making jt i s in a posiJ iQA^tQ.Jje-influemod TTr a police* 
ofncer—unle£S~-the~free and voluntary nature of the confession i-t by U 

being made in the immediate presence of a Magistrate, in whi'h etv eon 
Jessing person ha3 an opportunity of making a statement uoxrtzoU&l by any 
fear of the police Per .dtnshe J in. In the matter of Ihran lit ri I C | A ft 2 ) 
Section 2b is not to be read as qualifying the plain tMotuzzfi ». 25 v 

Humbole, 1 C 207 , Queen v Duman 12 W R Cr HI 26. ijumat be 

treated m an exception or ptovi-o to 8 21, there m >t ,ly m ch 

nu interpretation The criterion adopted in fl 26 1'~ is the 
answer to the queshon— under what ci lonc*-^ 
If the answer is that it was made w hilst thr * rz&i *cz.t n the ' 

*Thi3 Explanation was adcJe'l'W £.2* t i % - 

Amendment Act (III ot 18911 8 3 " ^ ^ W ‘ ! ”' f-vid-ncr 

t See notv the Code of Cnm zl r I-r- ( l/-t *1 o F t 
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police officer, the law lnjs down tlint euch confession shall b»eicWrf ta 
evidence, unless it was ‘“made in the presence of n M igistrUe Queen > F 
v Ba.hu Lai , G A GOO Tho Inn is imporUnc in excluding: what comes wa 
an accused person in custod} of a police if it incriminates him Queen F 
v Maiheus 10 C 1022 R v Rancham U 193 (201) Amtnessou^noi 
to be allowed to describe a 'confession' made b> the accused, it the 
deposed to ni discovered in consequence of information rtcenea 
accused while m the custod} of tho police Qttcm Empress v 
8 C 81 (Oudh) Section 26 of tho Evidence Act applies on 1} to w P 
of a confession as against its maker 1 [uthu Kumara Sicami v r . y 

1912 M IV N 549- 12 SI L T 1-13 Cr 1 J 313-1. M 397-14 ® 

Cas 89G But it mav l>o admissible in favour of a co-accu ea n v ^ 

2 B Gil 1 ho general rule applicable to confessions made by pn ® T1S) 
in the custod) of a police officer is contained in section 2b an jy 
contained in section 27 refers to an exception to th it rule Queen r 
Boomer Sahib, 12 A! 103, Reg \ Jora JIasji, 11 B H C K n the 

m which three persons B, A1 and T were charged with the murder oi : ^ 

following statement made bj T to a Police Superm tent ent on tn . 

the day of tho occurrence, while AI was arrested but neither or J™ j ^ not 
accused was suspected of having had any hand in the murder ^ rpbt 

then under arrest was sought to be given in evidence for the pro . m 
statement was as follows “The deceased H had c died tho prev ^ 
taken with cholen, was purged three time- after which the k j 
regarding the Bengnlco bill H had abused AI s wife, on which “ ^ 
a push in the throat when H fell backwards and became in-ensiw , ^ 

to get a box and to put the corpse into the box , ns the body was .. cj after 
had to tie the bodj to make it fit into tho box , the} then put ^ tl 4 

placing a sheet on the bod}, they lowered the box with a gunny 

it up with a rope , they left the box till evening , at 6 P M , AI got a i Einf^ 

the box removed' The statement was held inadmissible V j under 

v Meher Ah 15 C 589 Incriminating admissions of an * pffof tjf* 
admitted circumstances that he took the whole of the investigat guilt 

police officers round the scene of offence and admitted before am A 
are m admissible in evidence under section 26 Shamlal v ’ an d 8 

1929 Nag 350 A statement made in the presence of a recorded br 

constable who had the accused under arrest nt the time nn “. n j ml « ibl< 18 
Magistrate under s 164 of the Criminal Procedure Code is not 
evidence Nathu v Empetor, AIR 1929 All 855 

Police custody— meaning of ^AVhen-nn-accused-person-is-' ,j^ c n9tid? 
Alngistrate^for recording^ confession, while.the ponce officer, accu^ 

he had been, remained outside read} to capture him if.be rin vwoy T f 

should be treated as still being under police custody . _,ur(M, 

Lakshmya, Rat Un Cr C 855 Where a woman charged witn ^ers a! 41 
her husband was taken into the custod} of the police, a * ne ? with u ff 
accompan}mg hei, and the police man in charge of the woman ie ^ to the 
friend for the purpose of procuring fresh horse anj confession ^ j}e«4®r 
friend accompanying her while the policeman was awi}, woui ctisK* 1 
sible m evidence as the prisoner should be regarded to have been i j lCC in*” 
of the pobce notwithstanding the temporary absence of t° if fl C 31 . 
Empress v Lester, 20 B 155 see also Rcchoda v Atchoda o • l s0 „s 
Two accused persons admitted the offence imputed to them to in 
assisted the police in the investigation Ihe hr=t accused Recoup ere d 18 
and others to his house where certain of the stolen property ^ as , u i the con T1 *'4 
second accused was not taken there till after discov er} 


of the second accused was not sustainable as an adrms ion _ » Y ’j 

made while in police custodj, was inadmissible under s 26 Queen 1 a ccU H 
Singh 12 P It 1900 Cr =P L R 1900, 56 Cr As soon « » 
or suspected person comes into the hand's of a Police officer, ho is, , an* 
of clear and unmistaheable evidence to the contnrj no longer a ^ \ 

therefore in custody within the meaning of 2b and 27 of the jt <q 14 
MaungLayv Emperor, 2 5 Cr L J 331 *=77 Ind Cas 429=* A I 


CONFESSIONS MADE IN POLICE CUSTODY 


409 


178 The meaning of the words w ra th© custody of a Police officer” m this S 26 
section, cannot be extended by implication to cases beyond what is absolutely 
necessiry, that is, where the person is reallj nndei arrest or m strict supervision 
and is merely allowed to go for a few moments to converse with the person to whom 
the confession n» made But whero tin. accused i not arrested or under supervi 
sion, and is merely being invited to explain certain circumstances, it would be 
going further than the section warrants to exclude the statement that he makes 
on the ground that he is to bo deemed m Police custody Emperor v Mahomed 
But, 85 Ind Ca3 833 The accused while m Police custody, made a confession 
on being que~tione*l bj the Court Inspector who forthwith produced him before a 
Magistrate The lattei proceeded to record a confession m the presence ot the 
Court Inspector and after recording it remanded the accused to Police custodj 
Held that it would be most unsafe to hold that the confe sion was made volun 
tarily and that, therefore, it could not be taken into consideration ns against the 
accused Xeki v Emperot, 76 Ind Cas l80=>25Cr L J 116 When an accused 
per on has been in custodj of the Police and lias made a confession, it is nnpor 
tant that the Magistrate before recording such confession under section 164 of 
Criminal Procedure Code should ascertain how long the accused has been m 
custody If there is no record of that fact it is the duy of the Sessions Judge, 
before holding tho confession relevant under section 24 of the Evidence Act 
(I of 1872) to send for the Magistrate and satisfy himself on tho point. Queen 
Empress v Naraxjan, 25 B 543 The custodj of the keeper of a jail in a Native 
State, who is not a Police officer, does not become that of a Police officer, merelj 
because his subordinates, the waidcrs of the jail, are members of the police force 
of that State In the absence of nnj suggestion of a close custody inside the 
jail, such ns may po&aibly occur when an accused person is watched and guarded 
by a Police officer investigating an offence section 26 of the Indian Evidence 
Act (I of 1872) does not exclude such a jailor from giving evidence of what tho 
accused told him while in jail Queen Empress •<> Fatya Dm, 20 B 795 

Confessions made m police custody, whether admissible A confession 
maue to a Police officer but not in the presence of a Magistrate is inadmissible 
Queen Emj» ess v Alt Baf sh, S C 98 Oudh , Mnnjunathaya \ King Emperor, 

26 M L I 352=15 Cr L J 533 = 24 Ind Cas 845 An admission of the 
accused while in Police custodj 19 inadmissible under this section Queen v 
laiSmgh 12 P R 1900 Cr=PLR 1900, 56 Cr, Queen v Jatecharan, 19 B 
o63, Lite Sanlappa, 3 M L T 270 In re Ippan 1 lamaUnga, 3 M L T 333 = 

* Gr L J 393 In re Bechaba Beori, 3 M L T 263 But a former confession 
which was made by the accused when not in Police custody is admissible in 
evidence Harlans v lung Emperor, 8 O O 365 = 2 Cr L J 811, see also Raj 
Kumai v Emperot, 9 Pat L, T 449 = A I R 1928 Pat 473 Confession made 
j 1 ^ accuse( * not 11 Magistrate but to the Superintendent of Po=t Offices, at 
1 ms house, where he was taken tempomriij bv the police and was ngain removed 
■’ back to police lock up is inadmissible in evidence Empetor v Sneo Ram, A I 
j « 1928 Lnh 282 = 10 L L J 174=108 Ind Cas 398 Statements of accused 
while in custodj of the Police officer, nnd of his having pointed out the places 
where he committed tho offence are not admissible ns being of an incrirmna 
Jj nature Keiamat v Empetor, AIR 1926 Cal 320 = 48 G L J 524 = 

,l 9- Ind Cas 439 While accused was m the lock up and under trial he was sent 
lj by the Magistrate to a dispensary m order to be treated for a malady which 
\ involved an examination of the patient m private Two police men took the 
accused from the lock up to the di'-nens.arj At the dispensarj the police men 
p waited outside on the verandah while the accused was inside undergoing examirra 
" * 10n at the hands of the doctor and during the few minutes that he was with the 

\y hitter he mado a confession Held, that the confe-'ion was inadmissible in evi 
,*• uence under section 26 of the Evidence Act, m as much as the accused remamed m 
f. the custody of the police men while ho was undergoing the examination Emperor 
y ' JIallangoicda, 42 Ind Cis 597 = 19 Boni L. R 6S3=42 B 1= 18 Cr L j 9SJ 
d Where a person suspected of having committed n murder mado a confession to 
y the Zatldar, m consequence of tho latter dropping a remark to the effect that his 
i [ own brother had committed a murder but had got ofl on making a clean breast 
f ot ltie matter Held that in n* much as the police were in the vicifiity at the time 
/ 
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of the confession and the accused though not handcuffed, was m police deten 
tion as a. suspect, he was to all intents and purposes in police custody and the w 
fession could not be proved unless made to a JI igi trate Karin Singh v / 
Ctou n, 32 P W R 1916 Ci = 153P L R 1916 = 26 P R 1916 Incnmua^ 
statements made by accused pirsons while in police custody, in answer to Q 
tions put by a Police officer in the presence of a headman, are excluded 1 1 
evidence under ss 23 and 26 of the Evidence Act Zeta\ Emperor, low it 
J 106=37 Ind Cas 314=10 Bur L T 270 , see al o Emperor v Baa 
Ind Cas 601=21 Bom L R 724 Where the accused while ra fl 1 
of the police, confessed to have committed theft and also stated imi 
stolen property would be found m a heap of rubbish close to hi? no 
after making the statement betook out the propeity from the heap m tnep ■ 

of two police constables Held that the statement as regards the commn ,j 

theft was not admissible in evidence but the statement that stolen P r °P er ^' 74 
be found in the heap ot rubbish was admissible Manjunathya v z >n r 1 
Ind Cas 843=24 M L J 332 = 15 Ci L J 533 

Where an accused person promised while m police custody to w (ir , 
stolen propei ty, held, that the promise was nn incnimnatmg statement © <B j 
the mteience that the accused participated in the commission of the 0 
1 therefore' a confession irrelevant under *s 25 and 26, Evidence Act 
v King Emperor 20 P R 1903=51 P L R 1905=2 Cr L J 230 e ^ 
A statement made by an accused person, while m the custody , j e ^ 
if it is an admission of a criminating circumstance, is not ac,ml jj j 
dence Queen Finnic?* v Jarvchatan, 19 B 363, Queen Empress v n 
260 F B 


Confession made in the presence of a Magistrate There is nl ,, 
of law which renders a statement made voluntarily by an accuser 
inquest proceedings befoie a Coroner inadmissible against the accusea 
for the offence Emperor v Jzvu Khan AIR 1928 Bom 
84 A statement made on oath by the accused before the Coroner at 
thc lnouist is admissible in evidence at the time is a confession n , ted off 
where the accuse 1 was told he need not make any statement but vf *L on 00 °f ^ 
doing so Such a statement is a pure voluntary statement be c for ** 

Coioner s Act provides that a Coroner shall be deemed to be a uagi 
purpose* of section 20 of the Ev idence Act Emperor v Earn JSat'h 
111 = 50 B 111 = 93 Ind Cis 690= A I R 1926 Bom 151 But nf-it he d,J ^ 
of a Coroner to examine an accused person on oath on the ground t» eVJ j in ce l , 
know that the per on was an accused pei«on and there ifter u«e tnn ^ 
trial for a charge based on that evidence Emperor v Ea'i -9 Bom ron fe ' ^ 

B 0 = A I R 1920 Bom 144 = 93 Ind Ca* 225 = 27 Cr L J *33 jr s (rt j» T 

to a Magistrate while in Police custody is not inadmissible £_ Otter 1 * 
Emperor 9 Ind Cv» 800 = 27 Cr L J 134 = A I R 1925 Bah V'"/. 
Manmohan, 24 W R Cr 33, Queen v Shahabal 13 R k<r 
\ilmadhab 15 C 595 A confession made by nn necu ed person by 9 16 - 
mimatrator 111 Portuguese territory, who is not a Magistrate is cx clu “f cp rf *‘ r J 
the Indian Ev idence Act It is lnimatcual that the Police-officer in ^ 

the confession was made wis not himself the person m charge ot m "Jav 
the case r,npnoi v Mhald Rina 2G Bom L R 706=1924 Bom g prf4P 
d Instruction is a Magistrate and so statements made in hi* imm ^ 5fv 
are ndmis«iblc in evidence The term Magistrate is not restricts /V'* 1 r 
tmtes exerci ing jurisdiction under the Cr Pro Code Panchana *» > 
Fmjrrror, A I R 1929 Mad 487 = 56 31 T T 620 = 29 M L » 

" ^3 onP „‘ 

Police officer, meaning of— The wonl Police-officer m this £ 

‘‘police-officer in Xntive btntes Queen Empress v Ealshmya , 

C 855 = Cr Rg 22 of 1896 Emperor v An and Rao 49 B 61- p„ 

»l rt T“ r n t-lmuhnkr is n Police officer under hi* section 7 •ecf 11 " 
f' t7i = 2Cr Ij J 255 The words "police officers in „ ret * , 

u«<tl in the same irn«e in which they occur m “ection 2 » and there ^ 

*9 r importing into this section the notion that the police officer tn 
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m general terms must be reotncte<l to investigating: * police officers ” Eilwct ror \ S 2 
Mallangadda 42 Iml C«s 507 = 19 Bom h R 683=42 B 1 = 18 Gr L J 981 
A Deputy Conum--ioner of Police of Calcutta is a police officer Queen v Ilonboh 
1 C 215 A village Magistrate in the Pro idoicy of Madras is notn police-officer 
Queen Empress v $ama Pa pi, 7 M 787 Emperoi \ Anaml Rao 49 B 492=89 
Ind Cas 109G, Qound v Emperot 69 Inti Cns 257, Badan Singh v King 
Emperor, 2 P R 1909=7 P M K 1909, Emperor \ Inand Rao, 49 B G42 

Magistrate The word “ Magistrate’ in this section includes Magistrate m 
Native States Queen Empress v Lakshmi/a Rat Un Cr C 855, R v Naga 
Kala,22 B 235, Queen Empi ess v Sunder, 12 A 595 A Magistrate though on 
leave and not in the district m which lie has been exercising jmisdiction is a 
Magistrate within the meaning of this section Fai Ullah\ Ctoum, 8P W R 
1914 Cr =38 P L R 1914=15 Cr L J 6 = 22 Ind Cn* 150 see also ft v 
Vahala Jetha 7BH.CRCC56 ‘Judge d Instruction of the French Govern 
ment is a Magistrate and »o statunents made in his immediate presence me 
admissible m evidence The term Mngt*tr iteis not restricted to the Magistrate 
exercising jurisdiction under the Criminal Procedure Code Pancha Nath Pillai 
\ Emperor AIR 1929 Mad 487 But a Portuguese Administrator is not a 
Magistrate £mpcror\ BhabU, 87 Ind Ca* 20 = 26 Bom L R 706 

27 Provided tint, when anj fact is deposed to is discoveied 
How much of mformn in consequence of tnfoi matron lecetved fiom i 
tion received from peibon accused of an> offence, m the Custody- 
accused may be proved of a police-officer, so much of such informa- 
tion, vvhethei it amounts to a confession oi not, as i elates distinctlv 
to the fact theieby discoveied, may be pioved 

Principle Sections 25 and 26 exclude confession to a police officer undei 
any circumstances, or to any one el e while tho person making it is m a position 
to be influenced by a police officer In the mattci of IPiran Miga, 1 C L R 21 
The broad ground for not admitting confessions made to n police officer is to 
avoid the danger of admitting fal e confessions, but the necessity for the exclusion 
disappears in a case provided for by s 27, when the truth of the confession is 
guaranteed by the discovery of facts in consequence of the information given 
Per Oldfuetd J tn R v Babu Lai G A 509 (F B ) The reason rejecting extorted 
confessions is the apprehension that the prisoner may have been induced to say 
what is false , but the fact discovered shows that so much of tho confession as 
immediately relateb to it is true R v Butchn, 1 Leach 265 notes (a) to R v 
trartch shall, 1 Lench 263 = 2 East P C 653, Russ Cr 2197 lhis section was 
intended not to let in confession generally, but only such particular part of it as 
feet the person to whom it was made in motion and led to his ascertaining the 
met or facts of which he gives evidence Per Stiaight C J in Queen Empress ^ 
ikibu Lai, 6 A 509 (F B ) at p 546 Certain statement* made under certain 
circumstance* are rendered inadmissible because the Legislatuie has in such 
cases, considered them unworthy of credit, but the taint is removed by the finding 
upon search, of articles connected with the crime or other facts 5 Nad L Join 
Ancle atp 80 “The prisoner s statement as to his knowledge of the place where 
the property or other articles were to be found, being thus confirmed by the fact, 

H shown to be true nnd not to have been fabricated in consequence of any 
inducement It is this guarantee afforded by the discovery of the property for the 
correctness of the accused s statement which is the ground for the admission 
of the exception to the general rule The fact discovered shows that so much of 
the confession ns immediately relate* to it i-> true. Queen Empte^s v Bubit Lai 
G A 509 {513 517) 

It has already been noticed that the fundamental theory upon which 
confession becomes inadmissible is that when made under certain condition* 
they are untrustworthy as te timonml utterance'- A very slight probabilitv of 
■antrum to be sure, js sufficient to exclude (a probability much less than that which 
supports other testimonial exclu«ions) and the tests worked out are often more or 
Jess artificial, but the principle underlies the whole body of rule* If now a 
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circumstance appears which indicates that the law ’3 feai of untru^orthme * * 
unfounded and counteracts the significance of the improper inducement 
demonstrating that after all it exercised no smistei influence the confe^ort 
be accepted This is the theory of confirmation by subsequent facts, whicn 
been in vogue e\ er since there has been any doctrine about excluding contessa 
That theon is that where inconsequence of a confession otherwise la*® 0 * r 
search is made and facts are discovered which confirm it m material P° m ' 
possible influence which through caution had been attributed to the unpro?", ( 
ducement is seen to have been ml, and the confession may he accepts 
hesitation” II igmore § 856 , , , & 

" But it should seem, that so much of the confession as relates stncuj 
fact discovered by it may be given in evidence , for the £ easo ?° 
extorted confessions is the apprehension that the prisoner may have bee° ^ 
induced to sa> what is false , but the fact discovered shows that so muc ^ 
confession as immediately relates to it 1 * true ’ Mr Ltach s trove 
Ed I, 301 note In 7? v Gaibett, 2 C A K 490, Martin lot the pw {| 
tion said ‘Even in those case® (of improper confessions) the ^ 

theft is received if the pioperty be found in consequence M In the s 
Denman L C J states the rea°on for such admission thus „ ^ 

leads to tho inference that the party was not accusing hira«elf Hi Ji D 
“so much of the confession a 9 relates strictly to the fact may toe j 

evidence, and this is on the principle that so much of the confession is ’ 
to bo true , and the foundation of the whole doctrine is that theju J ^ fytrT 
hear whatever is true, and are entitled to look for truth through an> p f)r 
medium that may be calculated to reveal it. ’ Pci Withers J in o 


new, 5 Rich L 

Origin of the rule The section 150 of Act XXV of 1861 
Procedure Code) ran ns follows “When any fact is depo'ccii ^^3 
officer ns discovered by Jum in consequence of information receiv ecu ^T 0 untstJ* 
accused of any offence, so much of such information 
confession or admission of guilt or not, a® relates distinctly to the in j^JIj 

by it may be_receivod in evidence ” That section was thus nltereci^j ^^ 


of 1869 “ Provide! that when any fact is deposed to in 

in consequence of information received from a person accused ot an) . » 

... „ — l.-- tf „r mfnrmation, A 


18G1 was re-embodied 111 section 27 of the Indian Evidence Act 
v Babu Lai, 6 A 509 > 

Scope of the section In Em\ ms, s Kurnyal, A- J'’ >’ “§ r5' j>, 

ljahwooa J held that s 27 cannot no regarded ns governing the ge 
down in b 25, but only that contained in s 26 In Queen iffii' 1 ’ : 

»► A 509 (P 11 ) the que-tion nro^o whether section 27 was rightly 
Fmprw\ Kuarpal, l l\ h 1882 225 In delivering lus judgine Il0 fc 
J said " Tlie question ratted hv this reference is one of mterp y, g Ai»- 
‘•'tatute nnd it mav lie bra fly staled to 1 >e whether the P, rovl 
section 27 of the 1 vide net \tt govern* onlv the Inst preoedmfc . jt f*', 

e 25 In order to arm « at a ►ntisfnctory conclusion upon this J 10 
tome advisable to trace the hi tory of the rules contained im 
the I vidtnee Ait, so a* to n>-ccrtam how these provi a ion 8 find « P 1 * c * \ 
of I ride n ci for India I have stated these facts ns intro* > * 

ob*cnmtion« which J am nhout to make tint the rule* contained «n " , 1 " 
27 of the 1 \idmce \ct were not originally treated in Ilnli <j 


i v Kir nee \ct wire not originally treated in J>r*“ ** ' j jr< » < 

rob* of ev 1 h nee, |»ut rather n* governing the action 01 1 ^ ct \' 

**■• -Iter* of criminal procedure J*h« n elating that » 1 ” <* n* 

of N l win n pealed nnd um nnctM by \ct \ III of 18C9, he wen . j ^ 
wa* Uic i-iB-i cJiangi of language introduced by Ihemw section j e? 

intieJofep y\}i 3 t wa-. ,t« difti* I Iu~e are qutP*ion« winch m ^ 

ilTrol wii » n-frrrn«e to the point now lw fore 11* It eoem« clear t ♦** 
c^rge ct language limitAl tht opemtnn of e 1 5 <i of \ct 
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' taking away from it the force of a separate anil independent proposition of law, S 27* 
and by reducing it to mere proviso But a proviso to what proposition of law ’ 
i Surely not to all the propositions contained in the four preceding sections The 
change of language consisted m the introduction of the words ‘ provided that’ as 
i the opening words of the section The new section by its change of 

i language allowed the imperative lule laid own ins 148 to -land supreme, by 
i rendering the language ot « 150 a mere proviso to the rult contained in the 
i immediately preceding section 149, which is expressly limited to confessions made 
by a person whilst he fs m the custody of a police officer they (sections 

25, 26 and 27) me identical in the rules which they lay down though the language 
i has been improved bv some verbal alterations which lequire no ‘•pecial mention 
except the onus ion of the woid ‘ or * fiom the clause * a person accused of am 
ofience ot in the custody of a police officer ’ In the place of the omitted word 
, ‘ or ? n coma has been substituted, rendering the words 'in the custody of a police 

officer, * a parenthetical clause forming the qualification of the person who^e con- 
fession would fall under the section The removal of the disjunctive word is 
i remarkable and if it has any effect, it is that of limiting the scope of the 
proviso’ But the mnjoiity of the bull Bench held th it section 27 is a proviso 
! not only to section 26 but also to section 25 , and therefore so much of tho 
inhumation given by the accused to the police officer whether amounting to a 
co n ft "Sion oi not, as related distinctly to the fact thereby di covered might bo 
proved Queen Empress v Bubu Lai 6 A 509 (FB) see also Queen v Pagoia, 

19 \\ R 51 Reg \ Joia Hasji, 11 B H C R 242, Empress v PamaBirappa, 

4 B 12 , Em/ness v Panchanan, 4 A 198 , Adit v Queen, 11 C 635 Queen v 
Kamaha 10 B 595 Queen v A ana, 14 B 260, Suiendra v Emperor lb 
A L J 478 itmntddin v A E 24 22 C W N 213 In Queen v Mussamut 
Luclioo, 5 N W P 86, it was held that section 27 does not qualify section 24 
But in Lmpiess \ Ram Buappa, 3 B 12, it was assumed th it section 27 did limit 
tho operation of section 24 although no express mention of it is made therein , see 
also Empress i Pancham, 4 A 198 “The reasons given foi and against the 
view that section 27 controls section 25 also apply with equal force to the question 
i whether that section like wise controls section 24 Although at fir u t sight it may 
appear somewhat anomalous that an accused person should be prejudiced bj a 
statement made by lum even against his own will, for it infringes one of the 
fundamental principles of law that an act done by a person against his own will 
is not Ins act, there is on the other hand the consideration that bv whatever means 
obtained the statement receives a guarantee of its authenticity by the corroboration 
which the dt«covery li ids to The considerations for or again s t the admissibility 
of suuh a statement may bo said to be equally balanced” Per Huda J in Amn- 
uddm v The King Emperor, 22 0 W N 213 (223, 224) = 44 Ind Cas 321=45 C 
**57 n aee also King Emperor v Nagacln Pomm, 2 L B R 168 it v Misrt, 31 
A. 392 , It v Dhurm Dull 8 W r R Cr 13 , Btshnoo Manjee v Queen 9 W R Cr 
16, 17 The operation of this section is restricted to information from an accused 
person m custody of the police and does not apply to information from accused 
persons not in custody of the police Only so much of the information, whether 
it amounts to a confession or not, us relates distinctly to the fact thereby di«- 
ered may be proved Pci Oldfield J m Queen Empt ess \ Babu Lai CA 
i09 (F B) nt p 513,514 This section refers to information whether received 
by n P°hce ofheer or bv other person Ibid It is manifest that the prohibition 
laul down m these two sections (25 and 2b) must be «tnctly applied nnd any 
relaxation of it in accordance with the proviso of s 27 should be sparingly ad- 
mitted and only to the extent of so much of the accused s statement ns directlv 
and distinctly relates to the fact alleged to have been discovered m consequence 
2, Jk P<* Stiaignt C J in Queen Empress \ Babu Lai 6 A. 509 (r B ) at p 
I But Mahmood J Find m the same ca a e ‘I hold that the rule laid down by 
the Legi lnture in s 21 (read with « 28) of the Evidence Act is a rule ab«olutel\ 
independent of the question of th>-co\erv or no dn-covery to which s 27 relates, 
thit the state of things in India has induced the Legislature to frame in section 
an cqu illy nh olute rule in regnnl to confc sion® made to police officers 
winch arc presumed to have been made umht conditions prohibited by p 24 that, 
tho ivcgi'-lnture going further m the «ame direction, 1ms prohibited the admission 
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S 27 of even such confessions as aie made to tlnrtl persons bj the accused whil 1 
in the custody of a police officer, that not tho first two rules, but only toe 
rule «o enunciated is made subject to the suing clause contained 111 * ectl ? n .,: 
rendering confession admissible, if they nre not made to the police officer burn 
a third pcison, ‘m the immediate presence of a Magistrate,’ which afloiw 
guarantee hat the confession was not extoited, that the provi o containeu 
section 27 is not intended to qualify tho absolute rules contained in s 1 a . 
25 but only the rule contained in the immediately preceding ° Vj\ 
relates to confession made, not to the police officer, but to third persons ^ | 
the persons making the confession is m the custody of the police 1" 110 ' 
hold tint the law of India ns to confessions improperly obtained is the 
the rule laid down by Lord Eldon in ffa> icifs Casa, 2 East P C 
confessions to a police officer are conclusuely presumed to have been ,m PV^. 
obtained, so as to be subject to the same rule, unaffected by the question 
covery ” The test of the admissibility under s 27 of tho Evidence Act o . 
mation received from an accused pcison m the custody of a police officer, ^ 
amounting to a confession or not is — “was the fact discovered by ret on ^ 
infoinntion and how much of the information ins the immediate ciu e lfr 
fact discoveied and as such a relevant fact ’ ’ Queen Empress'! . 
Sahib , 12 M 153 Under section 27 of the Indian Evidence Act , f 
statement made by a persen accused of any offence while m cu tody ot 
officer, connected with the production or finding of property i " , 
Those statements only which lead immediately to the discovery of 
in so far as they do lead to such discovery are properly admissible ” , an {to 
the nature of the fact discovered, that fact must, in all cases, be ltsel yL ve been 
the ca«e and the connection between it and the statement made mu 1 
such that statement constituted the information through which the di* nf ctel 
made in order to rendci the statement admissible Other statements j T jr 
with the one thus made evidence and thus immediately, but not inec 

directly, connected with the fact discovered, are not admissible 11 V“ . ( j n1 ittin < ' 
‘■ay s that a plan was prepared m his presence is not sufficient reason » ^ ,f,e 
the plan in ev idence, unless the witness also says that to hi" own kno 
plan is correct Reg v Jora Hasn 11 B H C K 242 nnfes^f 

No part of a criminating statement whether amounting to a c0 'Vj mIS ib> 
not, written by an accused person himself while in police custody ,s i eS s it h 1 * 
either against him or against the person jointly tried With him, « ^ 

led to the discovery of any fact within the terms of s 27, Evidence 
v Shul dharn, 44 P W K 1914 Cr (F B) . ,. 0D5 ffb^ 

Section 27 of the Evidence Act, is a proviso to the preceding sec 

deal with what may or may not be proved ns against the person mft ^ ^ J 

fession Arnan Alt v Ring Empeior 13 0 C 309 = 8 Ind Cas ^ M 

631 Section 24 of the Act contains an absolute rule which is not a « 


— -- uuiig -ui uusuuau iuid ■>»*■»— _ , 

the provi o made for a different purpo c e in section 27 Ring Rmp er EViii^ 
2 L B R 163 , yqa Sanya v Ring Empeior, U B R 1909, 1st ^ l? - - 
3=11 Cr L J 41 = 4 Inti Cas 759, Empress v Kuarpala, A. 

225 on 

JThis section does not permit stnteinentsjnade by an accufedEfr.-^^ cl 
in police custody to be proved, when he gave-n(Tclir£which led to tnei ^ ^ j 
the-Btolcn property Queen Empress v Jai SinyfT T E K 
P R 1900 Cr M here the police were enabled to go to a place nccu -< fl 
propertv was discovered on account of certain information given W c° u 
held that so much of the information ns related to the facts di~c v* 
be proved notwithstanding that the information was given while tne 
in police custody Qanga v Empress 30 P R 1885 Ci ■rt-itn'” 4 , 

Bald evidence introduced through the mouth of n pro „ Lu* to r^'t 
prove the confession of an nccu ed undercover of section -7 one , gcha^ 
verv little credenct by the Court more especially when 
with grave ofllncc ns an attempt to murder and pnrticulnrl' ^fcich • 
evidence to prove tho same points nre available to tne prosecution an . j, 1 
do not take can. to produce before the Court Shamlal v Emperor, 

Nng 350 
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The broad ground for not admitting confessions made under inducement or S 27 
to a police officer is the danger of admitting false confessions but tho necessity 
for the exclusion disappears m a caso piovicied by « 27 when the truth of the 
confession i» guaranteed by tho discovery of facts m conseqnence of the 
mfoimnfmn given Buladi v Emperor, All? 1929 Lnh 47G , see nl=o Oounda 
Emperor , I, R 4 V 210 Cr 

\\ hen an accused person has pointed out tlio whereabouts of the body of a 
niftn who Ins undoubtedly been murdered and has made a confession which not 
only is uneontnuheted by any of the facts proved in the case but indeed receives 
corroboration in respect of man} pomt9, then tho confession should bo held to be 
true as implicating the persm mnking it unless he can make up a story to the 
contrary It is not neces-ary that tho confession of an accused should receive 
direct corrohor ition as to the fact that die nccuscd was concerned in tho offence 
It is sufficient that there is such corroboration of tho confession as to indicate 
that the accused imd °uch knowledge of the circumstances of the offence as would 
sugge t his taking part m it Ihnga \ Empcroi, 23 Ci L T 481 = 68 Ind 
CSs 17=9 OLJ 190=4 U P L R O C 50 

\\ hen a confession as a whole is excluded whether b} reason of s 2G or 25 or 
24, &o much of the information given b} the accused when in custodj ns distinctly 
relates to a relev ant fact tliereb} disco\ered becomes admissible A\ hen the accused 
J umscH pr oduced thejarticles «aid to be discovered, so much of thirl n formation ns 
ct tlio" polictfi ifmotion and led to thc-discover} is admissible Atmntddin v 
557=22-<J'\V N'2I3=27TrX T 14ff-44Ind Cns 321 Sec 
tion 27 of tho Evidence Act, qualifies not onl} s« 25 and 2G but also s 24, nil 
thiee of which lay down general rules excluding confessions and the same broad 
grounds underlie nil the three Ibid, see nl«o Queen Empeior y Aana 14 B 
260 (F B ) , Bai bans v King Empeior 8 O C 395=2 Cr L J 811, Imperatet 
\ Dabud, 4S L R 209=9 Ind Cas 718 = 12 Ci L J 119 Nga Banx Queen 
Empress, U B R (1892 — 189G) VoL I 83 Section 27 of the Evidence Act is 
an exception to the preceding sections, and its object is to provide for the admis- 
sion of evidence which but for the existence of that section cculd not be admit 
ted So much of the information, even if it amounted to a confession, made to 
a police officer, maj be proved as related to the discover} of the stolen articles 
The conduct or acts of the nccu«ed are not dealt with by section 27 and are 
relevant under section 8 l luosamat Misn x King Emperor, G A L J 839 

O' B >=31 A 592=10 Cr L J 212=3 Ind Cns 20, 975 (F Bl 

The exception contained m section 27 of the Evidence Act to the general 
rule must be very strictl} confined within its legitimate limits Tara Singh \ 

Oroicn, 11 P R 1915 Cr 

Ab a general rule, a confession made to a police officer is not admissible m 
evidence But section 27 of tho Evidence Act makes admissible ®o much of the 
accused s statements to the Police as led to the discovery of the stolen property 
Legal Remembrance* v Chuna Nashya, 25 C 413 = 2 C W N 2G7 Where the 
statement of an necu ed person is a necessary preliminary to the fact discovered, 
it is ndmi sible under section 27 of the Evidence Act, the question whether the 
statement is sufficient to enable the police to make the discovery by them«elves 
or is only of such a nature ns to require the further assistance of the accused to 
enable then to discovei the fact, being immaterial Ibid pci Banner jee J 

In order to render a confession not made in the presence ot a Magistrate 
admissible m evidence the fact discovered by it must be one which, of its own 
force independently of the confession would be admissible in evidence In re 
Choda 4 channa, 2 Weir 735=3 M H C 318 

Any fact 1 he fact discovered by a statement must be a material thing 
and not n mental state induced in another peison by that statement Emperor 
an phaitu 16 C P L R 122, SuUianx Empeior, A I R 1929 Lah 344 {FBI 
The words “any fact are qualified by the word “discovered as used in the section 
Moreover the facts discovered must be relevant to the case Reg v Jora Basil 
11 B H C R 242 “No judicial officer should allow one word more to be 
deposed to bj a police officer, dealing with a statement made to him by the accused 
m consequence of which he has discovered a fact, than is absolutely necessary 
to show how the fact that was di covered is connected with the accused So ni 
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in itself to be relevant evidence against him ’ Per Straight C J 
Emptcss \ Babu Lai, C A 509 (516), see also Adu Slnldar v Queen 
11 C 035 The test of admissibility under s 27 of information le.wnjWj 
m accused person in the c us tod) of a police ofheer is, “was the fi*t are t 
b) reason of the information, and how much of the information wav 
diato came of the fact discovered, and ns such a relevant fnetr o 
p SO {At Me) 

Deposed to It is nu.es arj, in ordtr to bring- a cv»c of di cowfj J* 
section 27, that the fact discovered should be deposed to in die P er 1,11 
the statement was made 5 1 fad Law Tour p 80 (Article) 


Discovered. The word ‘discover) ’ is m ordinary parlance cipi . 
meanings firstl) the purely mental act of learning something wine ^ 
known before toap<rson, and secondl) the ph)sical act of finding up ' ^ 
something, the existence or the exact Iocnlitv of which was unknown , (( { 
It is m the latter, and not in the former, sense that the word is emploje' i, 
the Evidence Act and this will be made evident upon considering inp P ^ 
underl) ing this section > Mad L J pp SO 81 From tins dehiiino ifl , 
tovery it follows thu simple *-tateim nts, or statements made wni p a „J 
out the scene where the crime was committed or while producing a* ' ^,,1 
showing the connection of the place or thing with the offence arc n ^ 

admissible under -action 27, but onl) statements preceding the D P 
search or inquiry ot articles or other facts connected With, or rc‘ q r i> £ 

crime Ibid see al o 11 v Jot a Hasp, 11 B H C R 242 B v l^ lim r ’ n 0 { the 

a Nana, 14 B 2G0 ‘ The test is wn j the fict discovered b) w ^ 0 f th' 

information, and how much of the information was the linmeaiue 
fact discovered, ancl as such a relev ant fact Queen Einptess r ^ 0 ft„.er* 
12 M 153 Incriminating admissions of an accused before the P ^ the 

cannot be said to lead to the discovery of several places j, e en ^ 

accused where they are alread) known and cannot be suet to nave 
covered ’ m consequence of the “aid admissions within meaning ot s j iip B 
v Emperot AIR 1029 Nag 350 Adu v R 11 C 635 Pmrn v A ^ 
1900 Cr But this section applies when the discovery is made b) |V CC officer 
even when the facts are alread) known to persons other than l ^ Ju- 
Legal Retmmbrancet v Laht 49 C 167 = 25 C W N 788 ** j mn 1 

cov cred is ver) important The test is that the tact disco> _ i 0 „<r<f 
be discovered m the s 0 nse that the proof of the existence of the i 
rests on the credibility of the accused s statement but rests on ^ 0 f ty 
of the witnesses who depose to the existence of the fact r' challenge ^ 
information is not admissible But if the accused wishes to ffs3 

\ eracit) of the statement that it was on his information that ^ 

discoveied he ma> ask the deponent to depose to the ex ? ct hv |j in i cu 1 * 
him Then under section 39 so much of the statement made i oy P 

given m evidence as the Court considers necessary in that paru^ , fl3 the*’ 
full understanding of the nature and eflectof the statement ,, W/ * 

imssibility of the words deposed to is concerned, the) are still ^ J 
provisions of s 27 which must be construed ns favourably to ea c onh^ 
possible for it is a section which makes an exception against the ac pit' 
to the general sections namely 25 and 26 which are m his favour 
Fmperor, A I R 1929 Lah 338 to f*pri 

Information whether includes Mere Statements The statemen^ | f d 
soner that he killed a person is a fact according to s 3 of the - tA ‘r 
illus (c)l Such a statement made to a police ofheer by the accused » nP j mcW* 
lead to a mental discovery -But— discover)— under-thlS section < ^ by 8 
mental^ discovery Hence such a confession cannot be deposed ^ ja3> 

officer umlerTlns section o Mad L Jour Art 81 So where 

a statement to a Magistrate, detailing at length tho occurrence o 0 f l 

there was no discovery of article after the statement the desc y 
manner m which the murder was committed was held inadim 9l y* 1 ', a utn 0 ’ 1 'li 
Rama D, ram 1)1 12 Z Mad JL Jour Art 82 ‘Throughout «“Vr. t h tbt 
pealing with section 27 the word 'statement is used ljiterchangibv 
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‘information ’ ” Pet Shadt Lai G J in Sul han \ Empei or, A I R 1929 Lah c 0,7 
344 (F B ) at p 353 But Dalip Singh J m Kat am Din, v Empei oi, AIR 1929 
Lah 333 said “In connexion with this it is necessary to beai m mind that 
the word 1 information cannot be used as sjnonjmous with the word ‘ stitement ’ 

There is no reason wh) the word ‘ information’ should have been used instead 
of the word ‘ statement’ in the section if b> ‘information ’ statement, alone was 
intended The word ‘mfoimation as distinct from the word statement 
connotes two things, namelj a statement or other means emplojed for imparting 
Knowledge possessed by one person to another, and the Knowledge so derived b> 
the other person It is unnecessiry to enter into the question whether all means 
of imparting Knowledge bj one person to another person are oi are not covered by 
the word* stitement’ but it is necessarj to emphasize the second portion, namelj 
that ‘information’ also includes Knowledge derived b> the person informed 
from the informant ’ 

Statements made while pointing out the scene of the crime A con 
fesaion of murder made to n Police constable, is not at all confiimed by the 
prisoner’s “ajing “that is the place where I Killed the deceased Reg v Join 
Hasp, It B H C R 242 » Empress v Rama Birapa , 3 B 12 

Statements accompanying production of articles If the prisoner himself 
produces oi delivers articles, said to have been connected with the crime and nmhes 
declarations contemporaneously as regard them, the net of production or deliverj 
itself may bo proved as ‘conduct’ under section 8, but the accompanying state 
ments cannot be deposed to under section 27, is there is no discover) m such a 
case 5 Mad L Journal p S3, Empress v Rama Buapa, 3 B 12(17) In the last 
mentioned case the prisoner Rama, besides the formal recorded confession, made 
confessions to the Police officers before and during his pointing out particular 
places and particular articles said to have been connected with the murder Held 
that the confession w is inadmissible, see also Reg \ Jora Hasji 11 B H C R 
242 Similarly m Empiess v Panckam 4 A 198 (200) Straight C J «aid “Now 
the fact thus deposed to of Panrltam, giving up n Knife to the daroga in presence 
of the witness a-, the weapon with which the murder wis committed is of course 
inadmissible as evidence against him as prov ing a confession or admission of 
his guilt But there are other things m this deposition which appear to me to be 
not onlj not excluded ns evidence but which come fairlj within the meaning of 
8 27 ” See also Ada Slukdai v Queen Empress, 11 C 635 

Statements preceding finding upon search or inquiry The discovery 
must be made in consequence of the statement Such discover) proves that the 
statement is true and is not fabricated Reg v Jot a Hasji 11 B H C R 242 
Pmpness v Rnma Buapa, 3 B 12 Queen Empress v Nana, li B 2G0 

In consequence of infromation ‘ Whatever be the nature of the fact dr* 
covered, that fact must in all ca&es, be itself relevant to the case and the con 
nection between it and the statement made must have been such that the statement 
constitued the information through which the di covery wus made, in order to 
render the statement admissible ’ Reg v Joia Hasji 11 B H C R 242 In 
Queen Empress v Aana 14 B 260 the accused was charged under section 411 of 
the Indian Penal Code, with didionestl) receiving stolen property In the 
course of the police investigation the nccused was ashed by tne police whore 
the propert) was He replied that he had Kept it and would show He said 
ho had buried the property in the fields He then tooK the police to the spot 
where the propert) was concealed, and with his own hands disinterred the 
earthen pot in which the propert) was Kept He made a second statement when 
pointing out the spot to tho effect that he had hurried the propert) there It was 
contended that Uio c (statements were inadmissible having been made when the 
accused was m custodj of the police Sargent C J in delivering his judgment 
said “As regards section 27, it ha® been contended that it is not applicable, n> 
the propert) it is said was not discovered in consequence of the information 
, given b) tho nccused to the police but b) the act of the accused himself on the 
, s pot and the ca^e of Queen Empress v Kamaha 10 B 593 following the cx 
i presston of opinion b\ Straight J m Empress of India y Paneham 4 A. 198 
, 1.-06) was cited, as an authority for that view It is clear however, that it "was 
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upon the information which tho statement gave to the police tint they iccorn 
pained the accused to the spot where the earthen not was disinterred bj the w w 
containing the piopertj, and it is equallj clear tlmt, if it had not been toM i 
infoimation, the property would not have been discovered, ana *t tf 
fore, in accordance with the ordinnrj u-e of such term 5 to 9nj tint tup ai I 
of the property in tins c iso was the consequence, of the information « 'j 
police in motion, the immediate consequence being that the police a e 
accused to show them the spot and accompanied hun there , but such i p 
ing on the part of the police was with the a lew to the di«coaerj of the P P 
and was the natural con equence of the information they had received t 
and connected it with the final lesult nx the ill scot era of the props 
causa causaus In tho same ca-e Jaxltne J said 1 ‘After further con , 

I come to the opinion that, in reg ml to the extent of the words me 
covcied, we maj derive 'ome a&smtance from the test applied by t ^ 
m dealing with proximate and remote cause of damage, namely wnei 
followed was the natural and lea-onnblo result of the defendants act 
of gieat importance that the law should, in i matter of such common w - , 1 
be distmctlj settled, I am glaa that im doubts have been remow .j 
Court i» not divided in opinion But to avoid our judgment win® to 
to circumstances bejond its meaning and bejond the policj ot ^ ^ 
Statements that cannot he legnrdod is proximate enu es, I woum n g nl (f 

Blac! biu n'b decisions, whcie he di cu se-> Lo> d Bacon** lid xim , y the 

for the law to judge the cause- of cause* and the difficulty ot < . T 

line ( Sneesbu \ Lanrashue and liailnay Co , L R 9 Q B at p pi/ ., n e f,rii 

Pemholc L R 9 Q B at p *595, Hobbs v London and South w 

liailnay Co L R 10 Q B at p 121) In the picsent ca e I am or op „ 
the latter act-, of Nana aie clo-el} connected with his earlier t 
effect and cause and naturdlj arose thereforni in the usual com e ‘ ^ 1It 

and are not remote and indirect consequence- ‘ Section - > 0 f ( t 

tended to let in a confession generalh, but only such particiu l 1D)(1 
as set the per-on to whom it was made m motion, and led to k,; g 1 
the fact or facts of which he gives evidence Queen Em pi ess v d . . 

509 (546) , see also Queen v Pagatec 19 A\ R ol, where it wa (l^ed lo ^ 
the article was discovered bj the act of the part}, even theie it wa* 
discovered in consequence of the information But m Empress v n 199 
3 B 12 West J took a contrary view In Emjncss v ranchnm 4 
Straight J expie&sl} lud down a distinction between a di coveij /j 
the part} and one from hi-, information See al«o Queen Empie 
6 A 309 , Queen Empress v Kamalia 10 B 595 

The view as expressed m It v Nana, 14 B 2G0, his jd«0 been J?* 
the Calcutta High Court Legal Pemcmln uneer v Chrma Nashya 
Faqiee Saha 10 W R Cr 57 rcce ,nd* r 

The f ict deposed to as discovered in consequence of mfoiinitioi ^ [j ll’ 1 ’ 
confession made to the police b) an accused person must be i fact re . 
case m which the evidence i- sought to be given if it l* sought to n (r 

evidence under section 27 Gof ulChamai v Empcroi 105 Ind t,a- ,„forH’ llf V 1 
L, J 971 — G Pat Gil If arms are recov ereil in oon^iucnceo t , 

supplied bj the accused, the statement made by them are t j, 4J4 

section 27 of the Indian Evidence Act IU Jhmcd \ Empnoi 1 *- 

From a person 3\ here a fact is discovered m con equenee of o£ t, f .r‘ 
received from one of several persons charged with an offence am jj, e * 
give like information the fact should not bo treated as discovered ^ h* 1 
formation of them all It should be deposed that a particular « ^ (bfi 

discovered from the information of A I? and this will lot zn so nl . Queen \ 
formation as relates d i -tinctl} to the information therein discoverer 
Pam a, urn 21 A\ R Cr 3G In P v Baba Lai 6 A 509 (519, 
observed I have more than once pointed out that it is not * P I 1 
where two persons nrc being tried to allow a witness to state * they . , .feely^L 
tliev said that, or the pri oner then ®nul ’ It is certainly not nt n . «t b s ~ 
b°“* the persons should speak at once nnd it is the right of each ot »,e l 1 * 
tho Witness Kquired to depose as nearlj n« possible to the exact won 
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t dually used And I maj wld, where a {statement is being detailed by a constable S« 27 . 
() 13 having been made by an iccused, in consequence of which he discovered a 

f certain fact, oi certain fact'-, the strictest precision should be enjoined on the wit 
ne&s, bo that there m ly be no loom for mistake or misunderstanding In dealing 
with statements of this kind which are alleged to have led to the discover} it is of 
) the essence of things that what each prisoner said should be precisely and sepa 
ratelj stated If the witness was not cleirupon this point, and the witness 
lefused to be more explicit, the Judge should have paid no attention to it. ” See 

: il c o Rama &mgh \ Groan, 50 P R 1915=- 7 Cr L J 12 Where all the accused 

persons jointly pointed out tho pi ice where blood stuns were found and sub'p 
quentl} the place where the dead bod} of a person was discovered buried, such 
"* evidence is not admissible at all against anv of the iccused unless it can be 

* "hown who made the discovery first rariutia v Emperoi AIR 1929 Lab 6G3 , 

} Adam Khan v Emperor 101 Ind C\s 488=28 P L R 187 = 28 Cr L J 456 

4 “ In my opinion section 27 of the Evidence Act ought to be strictly con = trued 

■* In a case where one accused has agreed to point out a place, where a fact would 

I be discovered in pursuance of his statement to point out that place section 27 does 

t not cover similar statements of the other accused m police custod} ’ Per 

< Prideaax J in Kudaon i Empcioi, 21 N L R 8G=A I R 1925 Nag 407 , 

< Budha v rmpeioi 9P L R 1922 -(1922) Lah 315=04 Ind Cas 502 = 23 Cr 

t L J 22, Rama Sinr/h v Cioun , 7 P R 1916 Ci -35 P W R 1916 Cr =17 Ci 

L I 273 = 34 Ind Cas 991 

* If two pei soil'- give infoiniation which leads to the discovei} of a f ict, so much 

f of the statement of each person which ulatcs distinctly to the fact discovered may 

* be proved The exclusion of confessional statements under section 26 is based 

on the presumption irising from the cu'-tod} of the police that they are untrust 

< worth} As 'oo n as a circumstance is proved which rebuts that presumption, 

t c g tho presence of a Magisti ite or conhimation b} subsequent di-covery tho 
, confession becomes admissible either m toto if theie is a guarantee of a Magis 

trnte’s pie'i nee, or to the extent to which it is confirmed If therefore two peisons 
{ S've information which le ids to di coyer}, the statement of both have been 
/ conhrmed and aio admissible fet itements of co iccused subsequent to the disco 

) ' cry arp melev mt Cioun\ Sulleman, 10 S L R 7 = 17 Cr L J 506 = 36 Ind 

, Cas 474 

Where a maternl fact foi m-tance, the mannei in which i theft was com 
1 nutted, has nlread} been di covered by c ome other metii' an accused’s sub«c 
l quent statement lelatmg to the same fact while m police cu-tody,is notadnn sible 

i„ im t him under 27 of Act I of 1872 Munna v Enipei or, 9 Ind Cas 232= 

t Cr L J 35=3 P W R 1911 

Where the Police succeeded in discovei mg propert} in con sequence of 
( information itceived from an accu cd, it is not competent to the Police to replace 
the piopertv in the place where it w i~- di-covered, and to ask tho other accu-ed 
to produce the piopert} bee iu-e there is no further discover} under® 27, Lvi 
donee (Act, ax o .un't the other ncciwd Queen Empte*s v Bashm , 2 Rom L 
R 1089 

I Accused person in custody The woids used in section 150 of Act A III of 

1869 (which is re-enneted »' section 27 of the Evidence Act 1872) ure “a person 
I accused of ajiy offence oi m the custody of a police officer ” The onl} ilteration 

, u * c oction 27 is the oim -ion of tho word ‘or before ‘in cu tody,” but this only 

shows that the oper Uion of theprov i«o is lestricted to infoiniation from an accused 
person m custody of the police, and docs not applv to information from accused 
yer-ons not in custody of the police Per Old field J in Queen Lmpie^ \ Bnbn 
j ~ q * j» A 0U9 (old) The meamn B of the word m the 1 vidence Act appears to 

| be that, m orckr to hrmj, a ci'O of di cover} within the siojic of s 27, it i- 

necc'Sir} that the parti in iking the statement should be both accu rd and in 
vu tody at sucli tune hence this section will fn. in ipplicnble al o where the 
1 ^ le * une making the statement was (a) neither accu-ed norm cu tod} 

1 cu tody hut not accused besides under the circumstmcLS mentioned b\ OH 

fied J of being (c) accused but not m cu todv J Mad LJ Arliekp 128 As 
\ 'oon as an nccii'cd ntr«on comes into the hands of a police officer he is in the 
absence of clear and unnu take able evidence to the contrnrv, no longer nt liberty 
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and i& therefore in custody witlun the meaning of ss 26 and 27 ^ un 9 
Empaor, 25 Cr L J 381-77Ind Cas 429 “Applying these words of InniMw 
m section 27 to ss 24, 25, 26, the result Mill be as follows — . 

(1) A confession obtained by inducement, threat, or promi e under tnec 
camstances of s 24, will not be affected by the oper ition of s 27, whenthep 1 
confessing is at the time ( \) neither accused nor m custody, (b) in custody du 
accused, (c) accused but not in custody, notwithstanding any fact of di cot 
consequence there of tIW 

‘ (2) A ''onfesmon made to a police officer b\ a person who i mi 1 j 
(a) neither accused nor m custody, (b) in custody but not accused, tc) ^ ^ 
but not m custody, is wholly excluded notwithstanding any fact ot ^ 

in consequence thereof A confession made to a police officer by a ^ 

is not in custody of the police, would not be in admissible in evidence 
could not fall under the purview of section 27, which is restricted to a p * 
the custody of a police officei (Queen Empress \ Babu Loll, 6 A ‘ 
Mahmood J and see per Old field J p 513 sup/ a) j,,j 

“(3) A confession made to any per-on, othei tlian a police o fun 
person who was at the time in his custody but not accused, is inadmias ^ 
though it may lead to discovery unless indeed it was made m the 
presence of a Magistrate ' 5 Mad L J At tide pp 128,129 . r , T> 

A husband assaulted his wife and his wife died as a re m the 

husband immediately went to the police station and reported that ne « betain ^ 
west facing room and there finding his wife sitting, wounded her aou eJn | 
Senseless r On receipt of “the information the police went to in . j e a0 dir 
found the corp e Held that the statement to the police wis not ac * n ” s t 
section 27 of the Evidence Act as the husband was not, at the tune _ i^nnf 
the statement, a ‘per on accused of an offence not having been cn«»R_ 
offence then Deonandan v Emperor, 6 Pat L T 533 = 111 Inn v 
Or L J 790= A I R 1928 Pat 491 1 in tortnati « 

Peletioner w is neither accused nor in custody when he g»® ■« 

which led to the discovery of a ufle One of the piosecution wrtne : . 

that the petitioner said where the rifle had been buried, the other , 01 br 

said “l buried it Held that in the absence of any othei evidence oi P r(( j e «i‘ 
the petitioner, it cannot be presumed that becau-e he knew where » g^ti’ 
he had concealed himself Khuda Bal sli v Empeiot 1923 Lm - , ^ h 1 

27 of the Evidence Act does not make a confession which woulu , in f or rU 
madmiS'ible, admissible to prove the f ict dis cmerert ■» W''?" 1 ®, , K I of »»' 
tion contained in it unless the person who confesses is a per on acc ^ lin yp> 
offence and aLo in custody of the police Kinq Emperoi V -oy 
U B R (1916) 2nd Qr p 114=17 Cr L J 402=35 Ind Cas 96- y ^ 
So much of the information as relates distinctly to facta * , n for® 
covered. Two views appear to have been tnken as to the extent oj f flro urt' 

ntion admissible in evidence under this section The fir t view i ^ 

putting a wider construction on the words a as relates distinctly, % . p jy jo t- 
not only so much of the information as leads directly and ,m l j c a.cJa ,J 
discovery of the fact hut also the portion of the information wnit 

mediately by way of explanation The othu view construes tho wort , t, 

di tmctly to' to mean w ns It ads directly and immediately pa 7* , 

proximate cause of* J Mad L Journal Art pp 129 130 la V«"J. { j, t V 
Singh 19 V R Cr 31, the accused stated to the <suh Inspector r 

seized hhatn ISibt (the tlecea ed) by tht neck nnd pushed htr forcm 7 g- 
that “he fell against n plantain tree nnd broke her neck , th it » t | tc|1 r 
her with Ins hand that the woman then and thero died and that •> t 

endeavouring to remove the body, took from it n necklace nnd n I"". t j u jaf^ 
winch be conceale<l in tht neighbouring jungle In consequence o . ^ 

ntion tin accused wn« taken to the jungle pointed oat by b* n .p^ru f 
| roduceO from a concealed place the necMnct nnd bracelet 8 

VI\ ln ^ . Jbey were the ornaments he had n. moved from tin? 
lUlt lid l that under section 27 of the I vidence Vet that part® 
ct*nb « nn nlnih d« scribed Ins n *ault on the deceased *J n ‘* , i x 
math and the way m wht<b he liecamc ]k>s <s*ed of the ]• wl 
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to the fact of the discover} of the ornament-, and might be proved against the 
aceu ed So it is clear from this case, that the Court in this ca-e followed the first 
view But I Vest J m Reg v Join Rasji, 11 B H C R 12 took a different view 
He supported the second view mentioned above as will be apparent from the 
following pa* age of his judgment namel) “ I* is not all statements connected 
with the production or finding of the propcit\ which are admissible, those onlj 
winch led nnmediatelj to the discovery of property, and so far as the} do lead to 
such discover}, arc properly admissible AVlntev ei be the nature of the fact 
discovered, that fact must, m all cases, be it-clf relev mt to the case and the 
connection between it and the statement made must be su<*h that the statement 
constituted the mfoimation through which the discover was made m order to 
render the statement admissible Other statements connected uith the one thus 
made cadence, and so mediately but not necessarily oi directly connected mththc 
fart disco ccicd arc not to be admitted , as tins uould lathei be an iniasion than a 
fulfilment of the lau, iiluch is designed to guard pnsoneis accused of offences 
af J^ l fi>t wifau practices on the part of the police For instance a man siy» }ou 
will find a stick at c uch and such a pi ice I killed R ima with it A policeman 
in such a ca-e, may bo allowed to sa} lie went to the place indicated and found 
ki tt k ,lt an J statement as to the confe— ion of murder would be inadims 
^ible If, instead of *}ou will find ’ the prisoner his said ‘I placed a sword or 
Knite m such a spot ’ when it was found, that too, though it involves an adnn- 
s ion of n particular act on the prisoner’s pirt is ulmiyuble, becui-e it is the 
information which has directl} led to the discover} and is thus directl} and 
inaepenu* ntly of an} other statement connected with it But if, besides this the 
pri oner has said what induced him to put the knife or sword where it his been 
tound, that part of his statement is it has not furtheicd murk less caused, the 
u cover} is not admissible ’ This case apparently supports the second view 
mentioned above See also Empress v Rama Birappa, 3 B 12 

„ *s true that Brodhuist J m refering to tin-) question in Queen Empiess 
v iiabu Lai, G \ 509 sa} s that no difterenco is noticeable in the rulings of Queen 
a ,y a>cc . Sth® 19 w R 51 Reg v Jora Hasji 11 B H C R 242 , Empress v 
lancham 4 A 19S as to the extent to which statements oi confe-sions of accused 
persons can be proved by a police officer under section 27, but it is respectfully 
submitted that the case of Queen v Pagaicc Saha 19 W R 51 is not reconcilable 
with the principle laid dow n m Reg v Jora Hasp 11 B H C R 242, Emm css 
'IT 1 * Eirapu, 3 B 12 Queen Empress v Balm Lai I L R 6 A 509, Adu 
r-a n V Q u Sf n Empress, 11 C G35 Queen Empress v Commer Sahib 12 M 
jr Qi U j e J l Empress y Nana 14 B 260 and is indeed virtuall} over ruled b} 

• «io/«/aa/ v Queen Empress 11 C 635 The statements of the accused as to 
ne assault would be clearly excluded according to the test laid down m the 
msequent rulings as not leading directl} to nor being the proximate cau*o of 
f co ' * r ^i i® on ^ portion admissible, according to these cases, is that which 
ers to Ins taking the ornaments and concealing it in the jungle o Had 
Lau Jo lir Article p 130 bib 

In J? v Aetna 14 B 260 263 it was «aid that there was little or no differ 
ceot views of the several High Court* But nevertheless the section has 
ten the subject of considerable diocussion at the Bar at the hands of ver> 

( „, rn * co i in '?°^ nn( l at the Bench at tlio«e of ver} eminent Judges of the High 
courts in India J 7 7? 1029 Journal 101 
I i i Elan v Empcroi AIR 1929 Lah 344 (F B) the que-tion of the 
i nil sibuit} of nn incriminating statement made b} nn nccu ed while he is in 
1 r ? ^ oa \ °‘ 51 police officer was con idered The pri-oner in that case was 
i 1 j *°r “ 10 munlcr of a bo} who was wearing certain orname-nts at the time of 
s Uisappc ircnco but the ornaments were not found on hi- corpse when it was 
" om a wdl At the trial the Sub-Inspector of Poliu deposed to the 
rnv * consequence of information received from the prisoner he had re- 
jUm l i ono ■‘Ml 0 ?* Bin silver laras (bangles) which ware proved to be the 
Jr * >0 J was wearing whin he was last seen The witness was then 
on..!*? , l * lp Information communicated to him bv the nccuse<l which 

nn 7i i C0 ' er> ? fUlP f,ct d, f >0 ' 0<1 If 1 ", 1 mul he g ta ted that the 

l i oner hut during the investigation made the following statement “I had 
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S. 27. removed the Kara’s, had pushed the boy into the well and had pledged the to 
with Allah Dm" 2 he trial Judge ndimttrd the vv hole of the con fe 5 son ™ 
rd. Omul and Am Jfaulat J J, who heard the appeal preferred by the pn ™»r 
ltfei red to the Full Bench, the question of tlic extent to which the aw* 31 
confession can be proved against the accused _ • 

Shadi Lai C J in delivering the decision of the majority of the iull^ 
said 1 Now, the first thing which the Court try mg the criminal ca e in ^, TV L 
confession of this description does is to allow the police officer to prove the 
discolored by him in consequence of tho information imputed to him 
accused It is obvious that the fact itself mwt bo r< levant to the i**® ai V 
in the case, otherwise n<* evidence can Ik. admitted in proof thereof 11 AV ^ 
observed that section 27 h is nothing to do with the question as to w ® el V. $ 
fact js oi is not i< levant, and that question must be determined with re ” , tl 
the other pi ovision* of the Evidence Act When the prosecutor Ms iiw 

f} mg the Couit about its relevancy, deposed to the fact di covered by n, 
has laid the foundation for proving the information received by m 
accused It is at this stnge that s 27 comes into operition, but, "? lofe 
tho pioblem ns to how much of the information should be received in 
the Court must ascertain the exact fact discovered b\ the police 
fact is coirectly and precisely defined it would help the torn t in uetern 
extent of the information rendered admissible by the afore aid ection ^ 
The expiession fact as defined by » B of the Evidence Act inc 11 ^ 
only the physical fict which can be perceived by the sen»iS ” j ( , 
psychological fact 01 mental condition of which any person n> C0 J\; p'taci^ 
in the fonner sense that the aord is used in section 27 I be P’ 1 .‘v ^ T 1 
covered ’ used by the hgishtion tefas to a material, and not a menw 1 w 
fact discovered mny he the stolen propeity, the instrument 01 l ? 
corpse of the person murdered or any other material thing or it may 
thing in relation to the place or the localitv when it is louau ^ bo 
present ca»e as nn illustration, the fact discoveied is not the ' sari * 
the Kiras being found in the possession of Allah Dm “ 13 iiV 11 
draw this distinction because the amount of the information orn tatiofl ^ 

limited by the precise fact discovered then by In other words tae . fl *1 
he admitted must iclate distinctly not to the lata-, but to the I aras 
thnr possession by Allah Din 

* Having isceitained the tact discoveied we 
of the information supplied by the \c< used may be proved * f 0 ilo«mS v, 

^ 27 when malyzed, «howa th it the legislature ha« prescribed tne e again tj" 
limitations in older to define the scope of the information prov ® of ^ 

1 ccu*ed { 1 ) the information mu*t be such ns has caused the ai 

fact This condition follows from the phrise f di c co\erea ir* c , 
information’ and also fiom the expression ‘ thereby di«COV ere » ^ c0 i> 
legislature with reference to the fact In other words the fict nms -muon y 

mience and the information the cause of its discovery The mior _ p^iica 
fact should be connected with each othei as cause md effect * 
the information does not satisfy this test it should be excluded w . {/l ntf*" 
illation must ‘ relate distinctly ' to the fact discovered The worn f 
to have reference to ’ or ‘ to connect and the word ‘ di tmctiy iiflf’rL 

unmistakably decidedly or indubitably To put it in a dine A*', 

the information must be clearly connected with the fact .. 0 f both ^ 
pointed out, the wording of the section shows that the requirenien c(lWf r ^ 
conditions Specified above inu«t lie satisfied before an incriminating , io ^ 
be received m evidence These conditions when combmtu : * ‘ fe w* 
conclusion that only that portion of the information is provam vh* 5 

immediate or proximate cui®e of the discovery of the fact ***) ' fi- t 
not connected with the fact as its cuu e or is connected with » ** flirt 
iliate or direct eatt«e hut as its remote c ui e doc-, not come witnin 
the section and should be excluded . . puid* * <- 

Jn determining the que tion jeferrtd to us wc cannot den , ^ in \ 
lance from the English Law The judgments of the Eng ^ 1 

not <n«v to reconcile hut the rule followed m the liter authorities r 
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that «o much of the inadmissible confession ns relates strictly to the fact disco ; 
yered in consequence thereof mn> ho giyen in e\idence, but independent stati 
inenU though made at the same tune, must be rejected Nor do the judgments 
of the High Courts in India to which our attention has been muted by the 
learned counsel on both sides, tli-clo e a complete unanimity ns to the extent 
of the information admissible m eudence under section 27 The consensus of 
judicial opinion is, however, m fay our of the moot that the section allows onlj 
so much of the information ns leads directlj and immediately to the discovery of 
a fact , but that the portion of the information which, merely explains the 
material thing di-co\eted tannot be proved This rule in not only warranted by 
the language of the section which embody ing ns it does, an exception to the 
general rule against the admissibility of confe-sions must recene n strict cons 
traction but also conforms to the principle upon which the exception is founded 
lhc real difficulty nri os in applying the test to the facts of a pirticular case To 
illustrate this difficulty I may mention a case in which the admissible portion of a 
eonfes ion is «o mixed up with the mndnns ihle one that the two cannot be 
separated without modify mg the language in which the eonfes ion was made by 
the accused It is cases of this de cnption which ha\e led to a divergence of 
judicial opinion , and it has been laid down in some judgments that the whole of 
the statement can be guen in » videncc, and that it is not competent to the Court 
to split up the language used b\ the accused in conyeymg the information to 
'•trike out some words which are objectionable and to admit only tho e which 
relate strictly to tho di-cO\ory there is considerable force in this argument 
but I do not see why the protection thrown round an nccu ed person by ss 24 
2 j and 26, Evidence Act, would be dependent upon the ingenuity of the police 
officer or the folly of the prisoner in composing the sentence which conyey s the 
information Suppose a prisoner on being asked about the weapon of offence 
“ays I buried a hatchet in my field I killed A with it Now, it is indie 
putable that the recovei y of a hatchet from the field renders onlv the first part of 
the statement admissible, and that the second part cannot be given in evidence 
But, if the police officer cony erts the two sentences into one and represents the 
accused as say ing ‘ the hatchet, with which I killed A, I buried in m\ field , then 
according to those judgments the whole of the ahoy e statement would be ndnns 
«ible lhe ulmissibility or otherwise of the information must depend upon its 
, intrinsic charactei , and not upon the manner in which the sentence conyeymg tin 
information is framed by the police officer or the prisoner It would be unreason 
able to suggest that a statement which could not bt recened undei s 27, if it 
weic pi iced before the Court in a separate sentence should lie let in ns soon ns it 
\ is amalgamated with the admissible statement In determining the extent of the 
statement, winch should be pro\ able on the ground of ita being the proximate 
f c iliac of the discovery, the Courts must hate regard not to the compo ition of the 
* sentcm.es in which the statement is concluded but to its substance 

u The information receiy ed from an iccused person is usually proyed by 
i qubting the words used by him, and this is certainly ae-urable in order to ensure 
, accuracy But it i3 not always possible to obsery e this salutary rule If the 
( witness to whom the statement was made, has not i educed it to writing and 
"i does not remember the exact words u«ed by the accused, he can depose to it 
, only in his own language And there is no valid reason why he should not lie 
required to do the same if the admissible portion is so mixed up with the mad 
, missible one as to lender it nece«sarj to give the former in the words of the 
' deponent Regina \ Gould 9 CM P 364, see aI«o Santa y Enanor 10 Ind. 
i Cns 190 Tata Singh v Emperor 29 Ind Cus 817=10 Cl L T j4ji Gurdit 
t] \ Emperor 44 Ind Cns 067 = 52 P L R 1918 Gula Khan v Emperor, A 1 R 
f 1926 Lah IBS 

- 1 * The difficulty of splitting up the words used by the accused in imparting 
the information leading to a di-covery was relied on in the judgment of Sogat- 
t muthu v Fmpno> ">0 M 274= A- 1 It 1926 Mad 63S which was followed in 
Jlamam Smgh v Emperot , A I R 1928 Lab 303 = 9 Lah 626 In the last 
f mentioned case Jni Lai J said * The whole of the information including the con 
fe-sionnl portion thereof giyen by the prisoner which relates to the fact include- 
f not only the concrete thing di covered by the investigating officer, but nl-o us 
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description ns given by the accused including its connection with the cn 
which is under investigation While on Ij fo much of the information icn 
proved as has led to the discovery of the fact, there is no legal ju tificati 
splitting oi cutting down the statement and thustodcfeit the very odjpl , 
which section 27 was enacted ind therefore, the information mtit be pr ^ 
the precise terms in which it was given ” See al«o Lnlji Dosadh v bmptr , 

R 192S Pat 162 = 6 Pat 747 So in tlierull Bench cise of Su11m\ tmm 
A I R 1929 Lnh 344, Slunk Lai J in deliveung the judgment of the 
of the Tull Bench continued "In the present case I have no . n 
holding that the confessional statement that the accused purlieu in J ^ 
the well is whollv inadmissible, as it i elates to n separate matter ana n ‘ ^ 

nection with the possession of the oinnments by Alla Dm whicn w . j 
fact discovered Nor do I think that the statement that the p« ^ ^ 
removed the Zaras from the boy can be legnrded ns inimettmto cau n0 tgi^ 
coveiy A man may remove the ornaments from the boy, but he u J ^ 
them to Alalh Dm The removal is not the proximate cause of toe L* 
being found m the possession of Allah Din Some other act mu ^ ^ 
after the laias have been removed from the boy and before they ca ^ 
custody of Allah Dm That intervening act is the pledging oi 1 flUfD c?of 
by the prisoner with the latter and it is only this statement m c ^i ai \a\)l 
which tlie discovery was made’ But m the » une case Fforae , , j^i 
(dissentient) said ‘The information ‘I had icmoved the laias *uw yni 
the Lai as with Alla Dm' may bo proved” See also Queen IW 
14 B 200 Shuabhai v Empeioi, A 1 R 192G Bom 513=00 B GW , 

In Sogaimnthn v Empeioi, 50 M 274= A I R 1926 ^ad which 1 

expiessed his view of the section m the>e terms “I adhere to tue 
expressed in In re Nainamlal Konan (AIR 1921 Mad G79) 1 fl j m i 

of the accused that he had m his possession certain stolen property 
m ev ulence ev en though he himself produced the property ^ an J 
(1914) 26 M L J 352 = 24 Ind Cas 845=15 Cr L J j33 

In Lain Dusadh v Empeioi, A I R 1928 Pat 162=0 Pat 740 a of 
observed The learned vakil objects to the admissibility or ^ 
statement which refers to the weapon as the one used for attacking t ji 

butm my opinion section 27, Evidence Act, is quite clear upon ^ en ti^ 

is contended on the authority of some cases that the prosecution » , n form l(J jf 
to prove that the accused m answer to n ceitam question g*'® t \^t ^ 
which led to the discovery of the weapon , but common sense rc<1 . „ tl0 n 
discovery should be connected with and be relevant to the in V;* “ oVl jof' 0 ’ 
omission to connect the weapon with the offence voulJ render tne ,*'_ r , o« ?r , 
section 27, Evidence Act wholly nugatory The whol<* confession n't*, 

police custody cannot of course go in but where the confession me 

ment that a weapon was used for committing the offences cnarg 

the confession can certnimv go in if it leads to the discovery , af j l{ A* 
The most recent case on this point is. In re Sogiamuthu " a* If 
270= A I R 1926 Mad 638, s ee also Shna Bhai a Emperor,* 

Bom, 513 = 50 B G83 been*, 

So far as the High Court of Lahore is concerned that matter , j 1 
it rest by the recent hull Brench decision m Sul han v Emperoi, given 1 
Lah 344 (F B ) which over ruled the interpretation of the sec «* P jpO^ 
Ilarnani Singh y Emperor, AIR 1928 Lah 308 = 9 Lah . H' y t!ieid* c 


tion of the law in the latter ca°e was also not accepted as correct by an () ^ 

ft»> Emrern.A IB 


of the same High Court m Karam Dm v Emperoi , 


But the High Courts of Madras, Bombay and Patna have gi' c cS prf*5, 
pretation of the terms of the section and that view accords with the ^ \ 1 . 
by rforde and Jailal J J in the minority judgment of SuUtan v J " Z. 

1929 Lah 3-1 i (F B) as well as m Hornam Singh v Emperoi 

303 = 9 I.«ih G2G So it is clear that the h till Bench case in S" . , 

supm following the analogous rule of English Com man Law has P nI1 J 7 

V l ) tc , rp 5? tnt,on on the wordings of the section while the Vadra* /Ami. 

High Courts ns well as I ford e and Jailal J J interpri ted the scohO 

con id oration only the language of the section andverv probabley ne «• 
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bj the consideration as observed by Fforde J in Hornam Singh v Emperor 27 
supra, that “as section 27, Evidence Act his been drifted, ns have been almost ill 
the provisions of the Act upon the English principles of law lmd down in 
decided cases, these principles ire very useful guides to the interpretation of the 
Evidence Act But m considering the effect of section 27, it must be borne in 
mind that whereas in England a confession made to a police officer bj a person 
in cii'todj is admissible m evidence, provided the prosecution fir»t shows that it 
has not been obtained by any improper means such as coercion threat or wrongful 
possession, section 26 Evidence Act prohibits such con fe sion being received in 
evidence at all unless it come-, within the four corners of s 27 ’ There is no 
recent English authority on the subject probably due to the fact that in England 
this question now very rarely arises In America the tendency of the Court* 
appear^ to be to admit the whole confession \I statement once it has been proved 
that some relevant fact has been brought to light xn consequence thereof 

The law on the subject is thus stated by Piof n igmoi e It will be observed 
that, in "Mr Leach s phrase, ‘*o much of the confession as relates strictly to the 
fact di-cover^d by it’ is to be received in other words, the confirmation admits 
the part confirmed and that onlj Now this fdls something short of the logic 
of the case, for a confirmation on material points produces ample persuation of 
the trustworthiness of the whole It can hardly be supposed that at certain parts 
the possible fiction stopped and the truth began and that by a marvellous 
coincidence the truthful parts are exactly those which a subsequent search (more 
or I^ss controlled by chance) happened to confirm Such a differentiation is 
purelj artificial, and corresponds to no actual mental processes, either of the 
confessor or of the hearer If we are to cense distrusting any part we should 
cease distrusting all ” Wigmore § 8'>7 

If the exclusion of the confession rests altogether upon the probability that 
the confession is untrue, as we have seen, then if the prosecution produce evidence 
tending to show and sufficient to warrant the jurj in finding that it is true it 
ought to be received, for in such cases the reason of the exclusion is done away 
with. All the Courts recognize the propnetj of this reasoning, but lllogically de 
cline to pur ue it to its logic il results If one, accused of larceny being put to 
torture, confe s the crime and produce the goods from Ins own possession or disclose 
the place of their concealment, and they are afterwards found in the place indicated 
A 1 , 1 *, a s r «> S " 8 in evidence the fact of the finding of the goods con 
tormablj to information given by the prisoner but you may not in the «xtne ca«e 
according to the received opinion give in evidence the prisoner s statement that 
no deposited the goods in the place where they were found, or that he stole them 
lint, I assert, m the case suppo ed, the finding of the goods at the place indicated 
not only tends to corroborate the declaration of the prisoner that they will be 
tounu there, but also his declaration that he stole them and concealed them at the 
place, if he make this statement In othei words the received doctrine m 
solves this absurdity that while in pa ang upon the primary question whether 
the evidence shall be received, the Court notwithstanding the corroborating 
circumstances shall find the confession probablv untrue and therefore exclude it 
the jury, con ulering the sime evidence (that the place of concealment was 
* by lum) may find the verv fact confcs cd to bo absolutely true ’ Per 
UelteJ m Bn nj \ U S 2 Colo 211 

A statement leading to discovery of certain article* i* however, admi *ible 
under section 27 Emperot v Punjab AIR 1920 Sind 245 

A ho words used by the legislature in s 27 make it absolutely clear that only 
s .° jnuch of such information whether it amounts to a confession or not, ns relate^ 
distinctly to the fict which is deposed to ns discovered in con equencc of the 
l .T- ort ™d' on received mav be proved JIMubnrx Emperor AIR. 1929 Sind 
♦ Vi , uc b portions of the confe'*ion made to the inve tigatmg officer n* lead 
to the discovery of nny fact nre ndmis iblo under section 27 of tho Evidence Act 
•JagatcaVItnmtl \ Emperor r> Pat 63-93 Iml Cas SSI -7 Pat L. T 390-27 
^ “ * 4S4— A I R 192CPat 232 \\ here a person was murdered and his body 
was discovered m consequence of information received from the accused the state- 
ment of the accused to the police that ho in company with his father and brother 
buried the bodv, is admts ible in evidence ^nfal v Fmperor , 8 Lnh L J 519- 
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9"> Iiul Cas fi03— 27 Ci L I 827 Tim information given bj the accused 
led to the lccoverj of certain jowel« which had been stolen was held to be aw- 
sible in evidence under section 27 Mancha Singh \ rnwerar, 7 1/ih h ' 
SGInd Gas 34? = 2G(r L T 70*1 -A I II 192") Lnh 371 A confe wn tW 
led to the di-covery of tho articles is ml mi «ihlo tinder s °7 beta Htement tn i* 
thev were stolen articles does not lead to di>*co\m of the articles in Q henc 
inadmissible Manna Lai \ Fmperor, A I R 192"> Ondh 1 , e ee al o 1 mp 
\ lura'-i r >~) Ind G'ns 683 , .i e 

The acciued in a murder case informed the Superintendent of 1 «, 

vv is lead) to point out the axe with winch the murder had been committw ^ 
axe however w is not produced in bn presence but subsequently Bela j 
oiler to produce the ixo and tho subsequent production of it were fuJ p ^ 
one ti uisnction and the words used by the accused were t o ifi 

donee Bnhadm v Fmpnor, 88 Ind Ca<= 7 = 26 Cr h J 1063= A J- 
&ind 289 ? 

A statement made bj an iccti'td mav be pioved under j* 

Indian Evidence Act, 1872, -o far ns it relates to anj matmal fief ( |' ‘l „,i> 
consequence even though the police weie present when the etitement 
Naina Malm honan , In ic y 14 L W 418 In order to bring m into ^ 
accused under section 27 of the Evidence Act, the information nm „ ^ 
the dnect effect of leading to the discover! of the stolen property nt 

Boyan In »e 11 L 8= 31 Ind Gas 179 I lie accii ed mme '» ^i 

during investigation b> police ns to his having tluoun a daisi n / ^ , 
into the canal In consequence of the -t dement the police reeovere ^ ^ 
and the qandaia from a neighbouring village having di coveied w the 

fact that the da ss* and aandaia had been found in the place pointLU nJall | 

accused Held that there was immediate connection between tne L. 
the discover) and that the stitement was ndiniosible in evidence A 
Emperoi , 98 P L R 1918 = 50 Ind Gas 481 = 20 Cr L I 30) ^ ^ 

The di covery of a person who is afterwards proved to be a ihcoi IS () t 

discovery of a tact within the meaning of s 27 of the Evidence 
of admissibility undei section 27 of the Evidence Act, if an 1 11 t0 L.^ e *v iC t the f ict 
td from an accused person m the custod) of a police officer i& inform fl( ^ n 
so discovered was a direct natural and lie e-sar> consequence ot in .. jgCr 
so received Salmi v Unmet or 14 N L Jl 192=43 Ind L 
L 1 79 * ue r on » 

Under s 27 it is legitimate to lecord evidence that an accu ? *^ er j , but » 
‘I will point out certain pi operty’ if =uch statement leach to a .U' j on* 

is not legitimate to iecoid as evidence that an accused ZV,, m 
certnin propei ty which I obtained a*- mj share of the booty jyl C* 
Orudil Smah v Empeioi, 52 P L R 1918 = 9 P \\ R (1918) W * « 

907 = 19 Cr L J 439 see ilso Kul a Small v The King Empeioi, 

1908 = 21 P A3 R 1908 Cr tbl pv 

It 11 not all statements made bv an iccusecLperiOn connected j^jii 
ducuon or finding of piopcrt) which are admissible tho°e OI r*,„ n »9C0 ,lD€tl i', 
mediately to such dtscoverv are properly admissible Other fetaten ' t dirfo 1 

with the one thus made evidence and so mediately but not neces er e»P'’ r i, 
connected with the fact discovered are not admissible Jience u , tin- 
accused of an offence under section 328, Penal Code, pointed 01 ‘ n ,|j C (r^ 

of the police investigation 1 dhutuia tree and said that iieiiv ^ \ U 
of it held that the statement was inadmissible Fm pci 01 \ ran ^ 

A statement made b) the accused while m police cu (od> 8 gun * 
of which arms are found buried in a field is admissible mevide • p r *■ 
accu ed Isher Singh v Ciaun 72 P I R 191G = 24P ** 11 2 
Cr L J 189 = 33 Ind Cas 823 ^1^ 

The pointing out of the jewels of a child with whose murder th® ^ 
cliargeit, after an inducement improperly held out to her by ? i^ vt 
held to b* relevant fact legally nd mi a »bk in eviden c In is K> 

2 W eir 73C 
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Having regard to the wording of «■ 27, Evidence Act, the admission b> the 
leaded that then shaie of the proceeds of the dacoitj could be found with men 
whom they named cm be leg ill} pioaed agam^t them Cioun v Hiuun. 2 S 
L R 27 Cr =10 Cr L J 239 

, Incriminating statements b> wi) of confession, made bj an accused peison 
while m police custodj, when producing or pointing out article- connected with 
the commission of a crime, ate inadmissible undei section 21 of the Evidence 
Vet The statement of an accused that he buried the weapon of the offence in u 
, certnn place is relevant but not that pait of the statement that it was the weapon 
i with which he h id committed the cumt, Po also the statement that ho would 
; point out a certain spot and the e\ idence that at the spot indie ited blood stains 
| would he found would he admi-sible, but not that part of the statement that 
r it was at this spot that he committed the crime Wlieic the accu-od produces 
the articles himself though the fact that he actu ill) produced it at a particular 
place maj be pro\ ed the iccompanying statement to the edict that he buried 
it theie is inadmissible in e\ idence Santa Singh \ C>ou n 1 _> P VY R 191 1 
- Cr = 19 Ind Cis 190=14 Cr L J 190 = 171 P L R 1913 Under section 27 
4 of the E\ idence Act i statement made after the production and disioven of the 
» stolen property and not leading to the di-co\er> of the sum is not relevant 
■* Ihe question whethei the mere production of stolen u tide raises ipre-umption 
i of guilt is one of fact. Cioiuiy Photo, 5S L K 2j7 = 15Ind C is 801 = 1 > 
| Cr L J 529 

AVhere a police bub Inspector, the lnvestigitmg offiiei m i murder ca-e 
was iiifci aha informed b) the accused of the fact that the latter had committed 
the murder and the Sub Inspector was allowed to depose to legardmg this infoi 
mation Held, thit such information not being admissible in ev idence under 
-cctiou 27 of the E\ idence Act, the Sub Inspector should not have been allowed 
to state in Couit thit the accu-ed said that he had committed the murder MaltL 
Husain v Emperor, 35 Cr L J 474=24 Ind Cas 502 

A statement made b) the accused to the police ofhcei after the di°cover> 
wa- made, ns to the place wheie the stolen propert) wa- conceded is admissibh 
in evidence under section 27 of the Evidence -Vet but the reception of the C tatc 
'ii° nt , as t0 ^ ie l )01n ting out b) tho nccu°ed the place of concealment, though not 
illegal is improper JanJ i v Empctoi, 11 C L J 182 

An accused person made the following statements ti^ , that ho and anothei 
accused stole the missing mone) from n dabln and that the -tolcn mone) will 
be found m a heip of rubbi'h close to Ins boa e Immediatelv after in iking the'-f 
statement 5 ! lio went to that rubbish heap in the pie^mce of two police constable* 
mu of witnesses who made the &eireh in his home and took out ccrtinn coins 
ami metil plates similar to one kept m the dabbi Held that on the above fact 51 , 
l J'T. nccu ' 0 ^ >Vft9 rightl) convicted Vaniunaihai/a a Amy Empctoi, 20 M I 
> J 352 = 15 Cr L J 533 = 24 Ind C i* 845 7 

Facts not directly discovered A fact di-covert d in con eqiu nec of tin 
information which tin accused per-on gives to the police, must be directi) dis 
covered m consequence of the information given bv the accused to make evidence 
iv< to the information admissible under section 27, Evidence Act Mating Thai/a 
a Queen Empress, L B R (1893 1900), 303 , Empress v Gangaram, 10 C 1' 

L I\ C,r 25 

Whether amounts to a confession or not “The word* in section 27 of 
the Lvnlenco Vet ‘whether it amounts to a confe-sion or not’ nre to be rend ns 
qualifving tho woid ‘information’ in tho immedntel) preceding context, not ihe 
words ‘ho much and tho effect is that although ordinarily a confe <-ion of an 
accused whilo m cu«tod) would bo wholl) excluded vet, if in the course of -uch 
a confevaon information leading to tho di«coverv of a relevant fact has been 
given so much of tho information as distmctlv led to this r» suit mn> bo deposed 
to though ns a wliolo the -tatement would constitute a confes ion which the 
X^'W**"*** iwc intended to exclude Pet 11 eslJ m hrg\ Jjra Hasp 
11 1> II ail 520 In construing section 27 the vonl ‘confession’ doe a not 
neccssanl) mean n complete confe- ion of guilt but mnns and include nnv 
incriminating •'tatement Khiam Dm\ F/«/«*ror, A I R 19*29 Lab *K5 
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Distinctly Under section 27, the information to be proved mubtrtb 
distinctly to the fact thereby diflooveied The word 01 * * 4 t!i tinctly* m section i 
is used m some sen *.e, other than the woid ‘directly’ It means to acre 
certain things and to limit and confine the inform ition which may be prow 
■within definite limit* and not necessarily to include everything which may 
to that information Kciam Din v Em pa or, A I R 1929 Lih 338 

Section 162 of Criminal Pro Code and section 27 Section 27 is confine^ 
its operation to an incriminating statement by an accused person while m po > 
custody while section 1 G 2 contains a general provision embiacing all sWem 
made by persons examined m the cour-e of m investigation Oola v "r s 
UR 1929 Nag 17 = 24 N L R 158, Qanpat v Emperor, 6 N D * 

Ind Cas 1181 = 12 Cr L J 60 It is no doubt tme that prior to m» 
detention m police custody, an accused person will answer the i Je^cripu ^ 

class of persons referred to in section 160 Cr Pro Code and will con«P<j ^ 
liable to be examined bv the investigating officer umlei section iw* w 
Code But section 27 of the Evidence Act relates to a statement mi « 
accused person while in police custody and not to a stitement nia ^ 4|J f 
prior to his irrest and detention m such custody Ibid fco the pr ^ 
flection 27 of the Evidence Act are qu.te mdependeat 0 / those 10 = - t 
Crimm il Procedure Code and the amended section 162 docs not 4 i R 

way aflect section 27 Ibid It ha* been held in Emperoi uau /’ . ^ 
1920 Rang 116 bv v Full Bench of the Rangoon High Court ("‘ff ,u e ftSl eid 
ing) that section 27 Evidence Act, is neithei xepealed 1101 ifteciea oy 
ed section 162 Cuminal Proceduie Code, because a peison accusui ^ 
is not any person being within the limit* of the “tation ot tn P u« 
making the investigation undei Ch 44 or any ad]oimng station tancc-* 

formation given or otherwise appears to be acquainted with the t,rc -j 0 f jn r 

flm ' n,„l \~t «/! frnm a nerson 1CCU'™ k 


01 a ids ci u; 01 me criminal rro code me tn-sen uny wu **»r t ^asin»»" 
interpretation of the majority of Judges w 1 * in accord ince wim w ^ <*J 
the intention of the legislature He seems to h ive attached more weig w bich^ 
nary meaning of the words used in flection 162 than to the come 
flection appears and the beaiingithas on the interpretation of the e _ jj jji 
of the Calcutta High Court has affirmed in Jzimuddy v H' n P ero l’ » 0 witne- 
Oil 17 = 54 C 237 = 44 C L J 233 thit s 102, Cr P 10 Code appli« w 
and not to accused persons undei trial, and that it does not re P cn * /L nbd « ■* 
Act or render inadmissible statements relevant undtr the latter, cc 
is obflerved by a Bench of the Patna High Court in Jagua WW 
UR 1926 Pat 232 = 5 Pat 63 that the mam object of the awrn ^ 
162 Criminal Pro Code is to prevent the u c e of tne statement ^ 
witness ns corroborative under s 157, Evidence Act and tb»j 
not override the general provisions of the law with regard totn ^ nCt ^ 
of the “statements made bv acciifled per ons as hid down mef; 

Snnliirlv a Bench of the Lahore High Court lias ruled in hanni app* 

V I II 1926 Lah 88 = 7 Lab 84, th it flection 1G2, Criminal \ J jP r)( u lv ,eiti TC 1 
to etitements of pir*-onfl examined ns witnesses in the course or a p n0t oV‘f^ 
tion, and not to the statement of an accused per on, and that it no Jn«J ' 
or modify the prov isions of oction 27, Evidence Act I 11 the cour jn J r -*T7 
ment Sir Sbadilal C J referred to the ob«ervations appearing at P iR {lie 17^ 
on pie Interpretation of Statute* winch run* as follows j ppcOi 

decree improbable that the legislature would overthrow funuijm lfX pn** ^ 
infringe rights or depart from the general system of law, witlio *^ 1 *^ 
intention with lrn 1 tilde cleimess and to give any such cflect t0 y ( j e * *1 

Mmplj lietnuee thr y hare that meaning when used either iu the- if . R * %i 
n uni or tintunil rense would lie to give them a meaning 0 , "f r * T(>r 
was actually intended Gentmlh words and phm e« then fore 'io ^ ^ if 
romprr hen me tin y miy lie in tlx ir literal sen e niu^t, u uall) , _ • w 
h* mg limited to tin. m tual obj*-cts of the Act mid ns not altering * ue i ^ 
rin. ►am< view hafl lum Liken In the Madras High Court m qi 
rvutirfan \ J It 102-, Mad ,74 = ^, Iml Cu* G «1 and m v> 
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laikala Sttbbiah, 86 Ind Ca 9 208, while it ha*' been affirmed bj the Court of S 28 

the Judicial Commissioner of Sind m Umei Dm ax, Mttnshi \ Emperor AIR 

1925 Sind 237, that tho word** Statement of an> person’ in s 162 Cr Pro Code 

refer to the statement of any witness in the course of a police investigation, and 

not to tho statement of an accused person in rt-pect of whom such investigation 

was held See nl-o Emperor v 2\ga Tha Dm, 4 Rnn^ 72, Guuhta v Emperor, 

104 Ind Cis 441, Badri \ Emperor 9J Ind Cas 874, Bahadur \ Emperor, 

7 Lnh 261 Ihcre is one ci«o of the Rangoon High Court Baua lionlher, 

' Emperor AIR 1925 Rang 101== blind Cas 545 decided by a ■-ingle Judge 
ithrnung the opposite uew Tho effect of th it decision is howcvei nuHihed bv tho 
decision in the recent Tull Bench case Emperor v Many Tha Dm AIR 192b 
Rang 116=4 Rang 72 (T B), in which the foimer cisc was referred to There 
are al o omc observations mule In tho Judges constituting the Bench who 
decided the ci^e Venl ata Sttbbiah \ Impel or AIR 1925 Mad 579= 4b Mad 
610, favouring the mow that section 162 Cr Pro Code applies to statements ot 
vyitne ses as well as to thoso of accused per on 9 It would however appeal from 
the remarks of Vadhatan Nair J, at p 6)1, that he adhered to the view that s 
27 Evidence Act wn> not affected hj the provisions of action 162 Criminal 
Procedure Code, and that the legist itiue (lid not contemplate to repeal the former 
when it amended the lnttei section 

In Nagpur the opinion is divided Both the Judges who decided Sheobalaf 
Bio sad v Emperor , V I R 1928 Nig 108=11 N L J 7 = 108 Ind Cis 442, aro 
m favour of the view tint stction 27, Tv idence Act is unaffected by the amend- 
ment of section 162 Cr Pro Code while on the other hand, the opposite new is mam 
b> the two Jud D ts who decided tho ci sc Dadi Lodht v Empetot AIR 
19-6 Nag 369 Sf c nl>o Bhaqia v Empcr ot, 100 Ind G 1 9 823, but see Qola v 
Lmperor, 24 N L R 158 As for the unreported else ot Lama v Emperor (Cr 
ypp Iso 6 j B of 1926, decided on the 14th October by the Nagpur Judictal 
Gonnni aionerV Court) tluae was a difference of opinion between the two Judges 
"ho decided it 

Confession mu ]c 28 If such d confession is is lcfeiicd to 
after removal of im in section 24 is mule aftei the lmpiession 

111 c fused 1>\ in\ such inducement, tlircit oi 
nuceinent tlircit or , ■G, f , 

promise, relevant promise h is, m the opinion of the Couit, been 
full} lemoved, it is iele\ int 

Principle 1 he exclusion of a confession necc& 9 arilj assumes (1) that the 
inducement if it operated at all was likely to produce a faRe confession and 
U) that it did m fact operate upon the mind of the person The question an ing 
under the first of these elements — the nature of the inducement, having been 
examined it remains to notice those arising under the second — the existence and 
operation of the inducement Wheie an inducement sufficient to exclude anv 
confession obtained by it, ha3 been offered the question often arises whethei a 
confession subsequent in time to the inducement was in fact influenced by it It 
mu®t be remembered that no attempt was ever made to investigate the actual 
motives of the person confessing or the pait played by the induce men t among othei 
motives The whole theory of inducement rests on the probable effect not the 
actual effect upon the per on If while that inducement 1 held out a confession is 
made, no enquiry is ever made into the exact «bare of influence which the induce 
meat had in evoking confession Nevertheless, though there is no enquiry into tho 
hctuihtv of the operation of tho inducement, and though it is assumed that if it 
it operated, we may often have to inquire whether in fact it was there 
at 1 c present to the mind of the person confessing lhere are two kinds of 
TV*? S j, 111 w ^ llc ^ l ' ie question may be raised In the one Lind, the enquiry h 
JJ id tho inducement, for the person in hand ever come into existence at all ’ In 
tile other kind, the enquiry is Was the inducement, for the person m hand 
brought to an end before the confcs ion w is made v II vjmore § 853 

Scope of the section V confe sion is deemed to be voluntary if (m the 
opinion of the Judge) it is shown to have been made after the complete removal of 
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the irapu &s£on pioduced In am inducement threat 01 promise which would ct 
wise render it lmolimtirv Step Dig Fv Art 22 Po this ection e nou 
re id us in exception to section 24 But this section makes no prorno® 
con°idei ition whether an) inducement came into existence it all ’ 
contains an absolute iule which is not iffected bj the proviso, maue for a m p 
purpose in s 27 When the Legislature w ished to m ike an exception, 
ibsolutc iule it did so bj a sep ir ite section namely section 28, wnicn ^ 

undei uhftt cncunistmces a confession tendered irrelev mt b) ■* -4 1111 ^ 

rtlc/v uit Hitcinents th it ire melev mt under one section of the aci « 
relevant undei »omc other section of the Act No confession m iue un c > i 
ment, threat or piomiae can be relev mt, except m the circumstance t 
tor bj s 2b King Lmpeioi \ Nga Pu Mm 2 L B R 168 "SLj 
ft -‘•ion must be taken as i whole and considered dong with the aami 
the ca c the accused being judged bj his whole conduct, the Coon ' v 
to disie 0 ml in> statement contained m the confession wn»cu » 
hamurh \ Emperoi, 4b Ind Cis 703 = 19 Cr L J 7S5 ^ ^ 

Did. inducement come into existence at all The mduccment ^ t } 
nlw i\> iddics^ed to the prison in qne tion and thus becomes Kno j j ufcr 

promt c or a tlncat directly bearing on Ins situ ition It wn n( j ar m 
icccpted In him iml no doubt arises as to its existence for him ns )ue ,| a !* 
But where the induct incut was not duectl) addressed to the P er '° ..m'scl 1 ' 
through mother person, how arc we to determine whether it wa in 4 

an inducement > lhis will of course be a pure question of fact ior ^ f 

no ruhn„ can *« rve as a piecedent , the conduct and language ot r 

show whether ho h ul the inducement m mind The import an jot- 

howiver is tint unless the inducement was held out, directly or ^ m- 
per on m question, it cannot exclude the confession , m auen 11 ~ .. d ,ippli 
has himself chosen to allow it to affect him and to hope that » ' . f uf i 

him b> the promisor iml thus he n 

i fleet and not the promising pei&on who cinnot bo saut to n 4l f 
inducement to him 1J tgmore § 634 So where i per 0l L” t ,» W 11 MIC, 
prisoner h-un^ oHuul m inducement and concern & the hope tna j u j 1 / 
to him also mikts a confession, such n confe-non would not ue 
fo^ob* 1 Cox Cr 31 TJ tgmore § 831 f / ||7 1 

Was the inducement brought to an end ’ “Here l '® * 

hv qtit tions maj arise (1) Afu«t it be diown cleirl) that an * « lt uJi 1 
ment once offired, wa*» brought to an end/ (2) Are thcr«- j lO j 0 \- ^ 
winch t bn showing will be ri girded as impo«uble and tail ft** * 

once made vitiate* an V furthei confession of that per-on air' t 

jw r-on who bin ofleri d the inducement put an end to it «o ns * p ,iJ t 
a confer ion afterward* made to himself 9 (4) Art cotm ? n ,i U cem , ’ rl l L 
qu< ntlj but to a person different from the one offering the 1 
treated nn not made undt r the inducement or mu tithe 4 „ | t ^ 

neg lti\id bv tin stoml per-on 9 (5) A\ hat suffice', in r tmr * ‘ 
due ment 9 \\ ignwic $ *»** ^ ir 

Subsequent ending of unproper inducement 1 hi rt J- ^ * 

e nt « \ idenu* that tin influence of the indue ment r< ullv n» , . K* »- 
''fifrrmjljn 2 I> n C C 123 I’ltlfwu J said ' alien +1 t 

t\il ne, to show that tin inipr«- ion umhr which the fir'tc°a ^ |>n .d 
wai aft* rw mis r» niautl liefore the Mcond confe a ion c in lx >t |mit*r * t 
* pinion in tin tn- tint tlx pn-omr must lx* run m **» ih' W* ^ 

s*-**« n 1 eonf i i *n mi I r the * mm infhn mt n h« nmilc tin nr ^ , ( r* 

Mm Is mg t'x» 'hnrt to idlow of tin uppo itnn th it it was trr* j <f * fc 
and \ ihmiarv d t« rmm ttion \ fund* servant fx mg s , 3 

m nn h-r mi tr> •* on n M *n lav I >1 1 her that h* wc»uJl 
i M ih truth On f» -Liv h wn- liktii lx for « , , 

« i»> a^ntti t h»r w t di-clurg«-l On AAt-inrH , 

q . M»-r*!ei| || s. U j k p n j n ,i nl ( ,f Mint with "* r r ^t 

u U, a- ll Mlq in th*' i*fr nc* ofhrmutr* that * , n*' , , W * 

3ivt m« unl-' V Iik -si and that if ul** In l *n*t itnt I 
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would heir hot * but (not knowing tint her tm tn ■* bad promised to for„ivi lir r) S 28. 
lie <lui not t* 11 ht r that if she mad* u«tntmHnt it might Im gi'on in etidnio 
ngnmn li<*r The* prisoner then made a statement Pane on J hold that this 
■*tib m« nt w ii not rvtei\ahh ineudfnee a- the pronn > of tlu mi tre j s niiM Ik 
ron*idered ax '•till opinUin„ «m lh« prisoners mind nt llir* turn of tin Mutt nionl. 
hut t lint if tin. im tr ->*liul not beui present it m»„ht bate born otherwise I< 

\ I feint, 1 Cnr A M jII , If \ line HCox (r 2M the genrnl prin 
i iple h uimir all\ conceded tint tin* <*ubs< ipn nt ending of nn improper induce 
mont mu t Ik> - honn , it 19 n-* limed to hau continued until the ion turn is 
shown II vjm ire § &>*» *00 also It \ ( trier ton 2 1 A. I Ml Ibis induct 
ment nin} lx* nmo\ed h\ sulwqmnt caution It \ Ilomlnool 1 Cox Ci ">1 
It \ Horner 1 Cox Or M»l If \ Collier I Cox ( r u IJrrnjan > < O'r 1 Ir ( ir 

V K 177 ,IL\ If, 1 , w Trbh Cr l"7, If \ Honrs {, ( A V 10 j 

Camnducement be irrtvoonbic * JTIip next <pio non mi ttl h\ P,»f 11 nj 
more ix whether tlu re i« tint '•itiution in which it cannot Ik shown tlmtmi in * 
ducement onto oflored hnx Iwen brought to nn < ml * In niiMia nil? this question 
ho mil “There is uotlunc pi rmnm nth irre\o„nble m nn lmprojx r indtn 1 nn nt 
win thpr it li ix bvn hrou^Iit to nn end i- n nil « omede-* mIwm open to impun 
II nf more § SV> 

A person who has offered inducement 1 in put an end to it ft Im not be< n 
<teu led fppuhmlh whetlurthe «ame pri on nun put 1111 1 ml to nn induce 
mi nt of Iih own ert itmj lint tin rc 1 no reason win ho cinnot If igmou 

, 5 8 m When n Magi trnti told n pn oner tlmt if Iip did not strike thp fntnl 

blow, nnd would t< 11 nil ho know ho would 11 e hi* iuIIik nc< to protpt t him 
hut afterwards communicated to tho pn oupi n letter from the S.<retnr\ of htnti 
di^litiin" to ?i\e pnnlon n «uhseqnent conftsxion wnx n’ceiuil It \ (lones 4 
„ C ivP 221 , \orf It Ifid In rpcci\ mg the con fe* ton Littlnlalc J ~ ud f 
j think that thin decl imtton is clcirh ndmisxi hit I think tlmt tlu comei-ntum 
"ith Mngi tmte, nfter he reconed tlu ‘■'Ccretnn of Vote s letter nnd the caution 
,j,i\en b\ the Coroner must be taken to lune complete^ put nn end to all the 
t hope 9 that hatl been hold out ' 

e Inducement offered by one person and confession made to another 
, Tlioip 13 on principle, no reason for iH<numn? th it a promt e or n tliruit made h\ 
one person will he treated h} the accused as cqiiallj to he attributed to sonu 
other person who hid 110 share m the other 8 conduct nnd shows no power 01 
inclination to corroborate his promt o or threat Nevcrtlultss tlu. inducement 
\ maj on the fna* prove to Iks in p fleet tho cvoml person's n« much ns the fir f 
one 8 ft should thus he a question to Iw determined 111 each c i«e , no gencrnl 
inle tin hi hid down II niinoic § 8 >”» see aho Cur /7 s Tnal (In) 20 How 
1 ^ Ir 880 , It \ Bell v, \«lti, n n It \ Tt/Iri , 1 ( A P 120, 7? \ Cleue s, 

• H t P 221 

j What suffices in general to end an inducement If the nnpres ion pin 

• duced l>j the promise or threat is clearly 6 ltown to havi been remoied — eg h\ 

1 lap e of tune or b\ an intern ning caution gnen bj some person of superioi 

(hut not of pqtiil or inferior) authont) t« the person holding out the induce 
nient~ a confer ion suh-equenth mnd( will (be stnctlj reeeicahle Pfup E\ v 
231 Vs here n prisoner confessed some months after the prom 1 e, nnd after due 
t earning his confession was received NVarmng by a person of superior nutho 
v nty, after inducement held out bj one of inferior anthontj will purge the con 
, fession of its faint and make it admissible Xo,t Pi 1(7 It \ Bale 11 Cox 
t 030, It v Hornet 1 Cox 304 But where u pc r-on in superior autiionty holds 
out nn inducement to a prisoner to tonfess a confession made to a person m 
J infenor nuthontj is not admissible, especiallj if Mich person do not give the 
J prisoner any caution Upon an indictment for ar&on it appeared that the com- 
, 1 mittlng Magistrate had told the pi monel that if he would make a disclosure he 
lf would do all that he could for him The prisoner after he was committed, made 

V a statement to the turnkej of tho gaol who hail held out no inducement to him 
to confess and had not gi\ en linn anj caution not to confess Pat! el said 

V ought not to recen t. the e\ idence, after what Air S ( the committing 
Magi trate) said to the prisoner, more especially as the turnkej did not give an} 
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S 28. caution to the prisoner I? v Cooper, ’ C nml I* ’>3 > In that cas^ A 
Reporter ob-erves ‘If n person of inferior authority caution* a pn oner 
confess ‘after an inducement holdout by a person of superior t. ir 

important to consider whether n *titi meat made hj a prisoner un air '* 
aimstances would lx ret civ able as it seems to he but n fair conclusion 
was said to tin, prisoner bv the Magistral' would be much in on bKCIj ^ 
on his mind than anything subsequent^ said by a constable B a ‘y 

that as tin, inferior t in have no control over the superior, it i» aimca ^ 
any caution In tin inferior (Otild do away with the effect of the i ^ 
by the superior as the prisoner must be aware that the inferior ^ t 
no power to pretent the stipenor from carrying his promi r ..y,i f J 
Russ Cr p 2/94, sp ( nlso /? \ Gilliam 1 Mood { vr l /« 0 nuii l l 
Wheie a collecting pawhnyal and an assistant panchai/al take P ^ 0 [ j 
part in holding an inquiry into the urciiniot inces of ^the comm « 

, muuler the) must lie taken to he '‘persons in authoritv Vvitmn are i br 

of section 21 of the J valence Act and if the accu ed per-jon ^ 

the assistant panrhai/at that he would In let ofl if he disclo e ^ gtatemeot 
and in consequence of tint assurance he makes a statement ^ s imil' f 
is inadmissible under the provisions of th section nben e Q«W' t? 
statement made sub equontl) to n Mngistnt" an! retracted att^ri lon ^vhich 
inadmissible in evidence unless it could ba shown th it the impre g in „ n0 ri 
made upon the accused s mind had b^en entin.lv removed th“retr . p ? y 
Ganesh 74 Ind Cas 2G4-50 0 127, Quern \ fnr'too, r > * " 1 ° 
Xnuoji, 9 B H C R 3 >S whether 

In the opinion of the Court It is for the Court to , Lay remo^ 1 
impre oion caused b> inducement, threit or pronu c has been ^ j^il* 
So whore promises or threats havi been once u-ed of such fl n ' ul, ’\ or like 
a confewon inadmissible nil subsequent ndmi- ions of the sim r 
will be rejected unless from tli° lpngth of tune intervening ll0 i^ rel J * 
mg ot the consequences or from other circumstances there *. jK r at confer 
to presump that the delusive hope oi fear which influenced i ^ C * 
sion has been effectually dispelled Joy on Gonf CO , el J „ ru s w 
Marsh 334 R \ Coop, 5 C & P 534 U a 

Taylor § 978 So where it apppais to the «atisfiction ot t n i a the eVK ^ 

influence was totall) done away with before the confes mu was m en mdi^S 
will be received Qteenl Ei § 221 So where the prisoner a u e eseliw^ 
by promises of favour to make a confession which wag for tnai ir(lP d d 

but about five months afterwarl- and after having been sol ? m ini 

two Magistrates that he must expect death and prepare to meet l (piild*'’. 

a full confession, this lattPr confession was admitted in e M ,eI "L j to » 
5 Hal st 1G3 In this case upon much con ideration the rule' pr0 pprin' j, 

that although an original confession mij have been obtatnea iff J [T11 t,ted > £ 
yet subsequent confessions of the same or of like facts maV do opi _ r ff ir r. 
Court believes from the length of time intervening or trom i ^ th® “L 
of the consequences of confession, or from other circumstances, ^ 3l0 n 
sive hopes or fears under the influence of which the origin ^ Quip ** , 
obtained were entirely dispelled Guilds Case 5 Halst l au > f* ion? 1 *:. 

2 F <L F 833 But otherwise the evidence of a subsequen ^ 

on the basis of a prior one unduly obtained will be rejected , flaU ic*.® £ 

4 Burr 269 In the absence of any such circumstanced 1 nn j to j 

motives proved to have been offered will be presumed to , f L r ’ e vid°nv*j ' 
produced the confession unless the contrary is shown by c 0j9 \1A* 
the confession will therefore be rejected Slate v Roberts l ^ n( ]uce<l ® i 
hv § 221 If there is reason to think that the confes ion w jj I? c« ^ i 

pnssure of questions by one in authority or zn order to c cape i a cW . ^ 
it should be rejected R \ Knight 20 Cox 711 = 09 J P it \y 

with poisoning was told by her mistress that if she did not ten j* 

night, the constable would be sent for next morning to t* , Th? 
Magistrate on which she made n statement — which was rej , pn tb? j 
morning n constable was sent for, who took her into custody, n } <inf ,n 
to the Magistrate, without any inducement, she confessed to Dim 
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jn admitting the confession said “I think this statement receivable The S 29 
inducement was, that if confessed that night the constable would not be sent for, 
and «he would not be taken before the Magistrates The inducement 
therefore was at an end” If a Rirlmufo 5 CAP 318 Roscoe Ct Ei 40 
So it nm t be proved that the inducement has been clearly removed R \ 

Thompson, (1893) 2 Q B 12«62 L T M G 93 = 17 Cox Cr G41, See also 
R x Rose, 18 Cox Cr 717=07 I, T Q B 239 R * Snith, (1897), lioseoe 
Cr Fi 47 

29 If such a confession is otheiwise lelov int, it does not 
Confession other become iirclc\ant meielj because it was made 
wi e relevant not to undei n piomtse of seciecy, oi in conse- 
hecome irrelevant quencc of a deception poetised on the 
^rocv,efc. rromiSP ° f 9ccused pei son fox the put pose of obtaining 

it, oi an hen lie n\9s diunk, oi because'it n\9s 

made in answei to questions nnIiicIi he need not Iii\e answered, 

NvlntGN ei maj lnve been the foim of those questions, ox because 
he was not wraxned tint he n\ 9S not bound to make such confession, 
and that eaidence of it might be gi\en against him 

Scope Confession procured by deception or undei promise uf «cciecy are 
not, on this account alone, rendered inadmissible This of course applies to 
confessions which othcrwi-c «atisf> the conditions prescribed for admissibility 
t under section 24 A fuend who, for the purpose of obtaining a confession, 
promises to keep it secret, may, nevertheless, testify m regard to if R v Shan 
b C A P 373 Deception alone will not render n confession inadmissible It 
f might seem that, m fairness to the accused a confession obtained by fraud or 

* artifice should not be used against hun As the ultimate object in view, however, 

( 18 the truth ns to the facts charged, and ns deception of this sort is not likely to 

r affect the reliability of a confession, it has not been held to render it inadmissible 

Me Relvet /8 Ei § 91 So nlso a confession made by a pn oner while drunk has 
been received R v Spihbnry 7 C A P 187 It will be equallj admissible, 
however much the mode of obtaining it may be open to censure, or may render 

* the statement itself liable to suspicion Much less will a confession be rejected, 

, merely because it has been elicited hv questions put to the prisoner whether by 

,1 Magistrate, officer, or private person, and tho form of the question is immaterial, 

1 c vcn though it assumes the prisoner s guilt Taylor Ei % 181 

f PronuBe of secrecy “ If no inducement has been held out relating to the 

a charge,' says Mr Tayloi , “ it matters not in what way the confession has been 

4 obtained ’ Taylor § 881 It is not ncces»nry that it should have been the 

-< prisoner’s own spontaneous act So it w ill be received though it were induced 

t by a solemn promise of secrecy, e> f n confirmed by ontb J? v Shaw 6 C & P 

/ 372, Com v Knapp, 9 Pick 49G, ('00 olO) Qrccnl Ev 5 2201 After the 

( l prisoner had been committed on a charge of murder n fellow prisoner said to him, 

/ U 1 wish yon would tell me how you murdered the boy pray split” The 

1 prisoner said “Mill you be upon your oath not to mention what I tell you 9 ’ 

‘j The other prisoner went upon his oath, and he hoped, if he told that lie might 

( never stir out of that place again The prisoner then made a statement It was 

\ held that this was not such an inducement ns to render the statement inadmis- 

sible, and that nlthough such oaths were very wrong and wicked, still they were 
not binding , and that every person except counsels and attorney s were bound to 
“ reveal what they might have heard R \ Sltau, 0 CAP 372 ,Palle$onJ , 

> If x Horn brool , 1 Cox. 31 corns nl«o lo be overruled Russ Cr 2LG9 ^o aNo 

1 whero a person said to a prisoner that he might sn^ what he had to «ny to him 

for it should go no further and tho prisonei thereupon made a statement, it was 

* held that it was admissible U. v Thomas 7 C A P 3-1) Russ Cr 2169 The 
accused made a confession of Ins guilt to the Regiment who states to the accused 

. that he had already obtained information from another person and promised 

' secrecy If they told the truth It was contended that the confession was obtained 

!i 03 
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on the piomise of -i cn c\ if the per on told the truth Ashton J m ailmitJ 
the statement oh oryed u Vs to the alleged deception and inducement, t ‘ 
appear co\eied by the prousions of section 29 of the Fyidence Act 
y Mu homed Balsh s Bom L R 507 = 4 Ci L T 49 

Deception A fiee ind voluntuy confession is not in ad nil siblebecaK« 
was originally obtained by an artifice pr icti-ed on the accused by ometris > 
been m charge or by otlier per ons if the meins employed were note ^ 
to cause him to make an untrue statement Peoples MoMohan lu . 
So it is no objection that the confession was made under a mistaken *u PF 
-£* 1 .- 1 ._ ,., 0 | n ,l< nftf. . ven tllOU^''! 


artifice ha a been u ed 


that some of’ the prisonei s accomplices were in custody , notiven thou ^ 
l u ed to draw him into that supposition Rv Burley , ^ 
van i ui iu, 2 Stark Ev (.rtl Edj IS (n) confirmed by all the Judges w 
wheie a pusonei while in gaol ask* d (hr turnkey if he would put 
the post for him and after his promising to do so, gave a letter n< re ir .., 4M „ 


the post tor him ana alter his promising to do so, gave i u^-trs 1 ' 

tathei to the turnl ej who instead of posting it *gav it to the w “ in .* ° 3 g l 

of the gaol who ga\e it to the prosecutoi) Out row R held th u tne ic . ^ 
missible in ey tdence and said he remeinheied making an objection w errU ]edit £ 
to evidence undei the same circumstances he fo it Gould J f 0 ov . o i R,Cr 
a Demnqton 2 C A P 418, Russ C) 2171 R v 
15(23) In Queen Toma s\ Ram Chat an 22 V R 34 where t ^4 t^ 
it was alleged yyas obtained by a police ofhcoi by fu e ely .. f m adm * 
accused s brother in liw had given out that he was guilty, J" 1 ™ J , j,- 
ting such a confession at p ige 35 said “W hether the statement 
police officer that the pn-onei s brotlui in 1 ny bad given out tn ^, p cr tria 1 ’ 
yvas factually true oi not, it docs not appear to us that there is any ^ t | u t b 
would justify us in inferring that the pri oner w is induced 1? ^ moimlel » 
would gam oi lose any thing by making the i v&» niidrf 

nm tlnrnr nt. nil. if, wis n detention nrnrt.iap.ti on the nri Onef, UUt_t‘ w f WtfX 


uportaacr 

eluded’ Iho question how was the confe— ion obtained i- ot * e i (/V?" 

The mam point to be considered i« avis the confe* ton P l0,) , ‘i, f „ rn no* 
y Me Mahon 15 N \ 384 3S7 390) The ieal question W'J, m im^ 
much upon the moan- used in obtaining the confe-sion, ns up 0 j jtun H ! l f 
yyhich prompted^the prisonei to make it Vs iegard*ct>nte^ ^ U( j 


deception faun J in People v White 17C* A 1 9*1 ^49 (4» | c i, ar geoff-' 

we do not sanction the deception practised by one of the otneer j lim on tl> * 
defendant, the Court could not exclude the confe ion 1,11(1 , p j| tb ( *<5! 
account Deception w is ti ed lit order to induce the defendant fl3KX «li *1 
No inducement yvi- held out to him to confe « guilt n n le^s tnoi but *-* 1 
confession to the under sherifl was made to him not ns n publie o ’ n(f as* 
supposed friend ft is not sufficient to exclude i confes ion by 1 ^ olnt ^ 

Imye !h Id ‘that he was under mrest nt the tune or that it ava* 01 0Ji it* 1 
in who e custody lie was or "> quoslmn*. put »o "" _ 

made under the hop< oi promi-e of n benefit of a collntt rat n p tier-* * 

People Bft A 5 50ft 515) Confe- ions induced li\ the u e ot t * tn fii J 

the fnNe ns-ertiou that come of the nccomphce- of the pri-oncr ^ th lf " 

or made fo n detectne di-guised as n conft derate or upon the f 11 " o0 fCs 
Will not lx clidlo^d Imye been iec«iy<d m ey tdence yvith tl lie s u ^ br'a’ f 

of high authority Caution* und lie ifatnv as Courts ” , n aidt 1 '^ 
regard to confe cion made by n person when imck r arre«t to ,n , b«.a u> 1 « 
oyer him tlu\ hm not pone m> far a- to exclude thi m 
yvere procuml by deception proyidctl the\ y\eri yolnninnly ” j j) *1 v _ 
cartful liow.ycr to It up the credibility of the ycitneac who P 11101 r t/>tl 
tlon and the circum tan<y« under which tlie confession avas in ^ , 
deration of the jury In hnmea it has been held that a con .. nrtW .v 
by a i»er*on who by fnl cl\ representing him«elf to be nn oil 
the confi ience of the nn oner was madmissibh Cotton v 1 . fit*;,! 

Timm J tommonmnlth 77 S \\ 903 “ V man who will ‘hubc^ 1 . ur j *e 

Lnder/ull "ingratnt* himself into the ronfidencc of nii°tb« f 10 . , 

betraying the confi fence nnd with word* of friendship upon « 
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e\erj imans m his poAAtr to obtain in admission aaIucIi can be tortured into a S 29 
confession of guilt which he ma\ blaze to the world ns n meins of nccompli hing 
the downfall of one for whom he profe^es great friendship, cannot be possessed 
of a \uj high sense of honour or moral obligation Henct it is doubtful if anj 
thing is renllj gamed in the administration of justice fiom the admission of such 
tAidence* Uinta full Ct rmlnvc 5; H5 But seel? \ Firth 8 Cr \ R 161, 

Mhert Aioiij T -aid ‘No out approves of the police aettm 0 trip® for pn oners, 
but as a matUr of law, if the police made in untrue statement to a prisoner which 
called forth an ndmiwon would it not Ik* Liidence' ei R v Reason, 12 Cox Cr 
228 

A pti'Oii who ma\ oni hear the runait® of a pusoner m ide to himself or 
to mother person, as his wife or an nttorne\ ur spiritual adviser who is incom 
petent as n witness to pmiltgcd communitations mnj testify to what he has 
heard Iter \ Simon* 6 C il P "*1(1 also Queen \ Stigma 7 !\ R Cr 56 
R a Gardner, 11 Cr A R 26"» But not to incuminatm Q declarations made 
during -leep for the declaiant i*- then unconscious of what he ivas sajing 
People x Robinson 19 Cal 10 ( tm) R a Elizabeth Kent Sum As- 1839 
Gore i Gibson, 13 AI & "\\ 623 Best Ei 11th Ed 514 A confession consti 
luting a part of a pr ijer inm be proAod Iia one who ovirht ml it though he maA 
not Ic able to prOAC the whole prn\er II oo ft foil a Stale, 85 Ga 69 ( 4 m ) A. 

confe sion made to another pn onei under the erroneous impression that one 
pri oner cannot te«tif\ ngnmst the other is not for th it re l'on inadmissible 
Slate \ Mill hell Phil (N Gnr)p 447 ( Iw ) V confession ton fellow nrisonei 
in jail, procured b\ the lath r s spiritual exhortation and raiding the Bible to the 
tecused is not to be rejected because thr witness is him t If a gros lj irreligious 
•uan Stafford \ State, 55 Ga 591 (59G) ( hn), Unilnhill Ci Ei 5135 H alreadj 
charged was again churned join tlv with G A\ lien G s and another’s statements 
implicating H were re id bA a sergeant to the tlnee together purposely to elicit 
admissions, though eudence of wnut then took place is strictly admissible the 
trial Judge if satx fied of such a purpose ought to exclude it h a Gardner, 11 
Ci V R 265, A \ Grayson, 1C Cr \ R 7 /.a Pilley 16 Li A R 13S R 
a Tnrnci 19 Cr V R 191 

When he was drunk Confessions mule bj the accused whui under the 
nnucnce of liquoi are not therebj lendcied inadmissible 7? \ Spilsbmy, 7 
C A P 187 In the last named case Coleridge J -nd I am of opinion that a 
‘'ttfeincnt made bA i pn oner while he was diunk is not theiefore inadmissible, 
it must be obtained ejlhei bA hope oi feu This is m ittcr of ob trvntion foi 
me upon the weight that ought to attach to thi- statement when it is considered 
•>J the jure This is the rule even where the intoxic ition aa is pioductil b) 
liquor b iAen to him !>a the officers ha\mg him in charge for the sole purpo e of 
procuring a confession Fort Ei p 163 Edndqex State 25 Ain 30 Jeffcids \ 

People 5 Pirk Cr (N I) 522, 50 1 South a People 98 111 261 (263) But the 
extent of the intoxication and its effects upon the mind are question® to be sub 
milted to the Court with the confession, and to he considered b} them m determi 
mng its Aveijit McKehct/s Ei 158 Anv condition of mind Avhuh renders 
i person temporal llj incompetent would mill «* his statements Avhile in such 
c ^ lt 'ition Anlueless and while, perhaps not inadmissible on the ordinnr\ giounds 
'ilnchpifAint confessions from being \i'ed still as thej are of no value thei 
should not be allowed to be intioduced If it appears th it one is so intoxicated 
ns to bo incapable of understanding Avhat lie saj s or dois, his confession should 
not be uod agmnst him Com a IIouc, 9 Gra> (Mass) 110 Ed ridge \ Slate 2 > 

8 i 9 nest, °n a® to the mental condition of the nccu cd at the tunc of 

the making of the confession is held to be for the jury to determine upon such 
testiinonj as both side® imj submit though it is probable that ui a case where 
there avis no conflict as to the accused s mental incapacity nt the time of the 
confession the Court would not submit the confession to the jnrv at nil If 
Fehcps £ t §92 v 

■ k-ome recent ci«es of Auitnci howe\tr icject confis ions thu- obtained 
oeuiuse of the trick practised But the gcncril rule has hoi 11 sustained e\en 
where the accused Avas suffering from delirium trendin'* if he avis mcntallj ami 
P 5 sicallA able to <U scribe pi«f fAenls and to state hi® own p irticipntion m the 
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crime “ The intoxic ltion of the accused nt the time of making aconfe ion 
be considered by the jury in dnmm-dnng the value of the confession as ewW 
The old proverb in into tcrilas has nc\tr been a rule of law It 13 by no me . 
of tinners il application Indud, the contrary is often a een, for with wen i® 
boastful disposition, intoxication is apt to le-ult in fol^e and exaggerated 
ments of their pist achiev einenta l ho accused may he permitted iofj 0 , 

vrhnt purports to Ik his confession w is dimply boastful statements ma “f ^ 
humorous intention, while he was intoxicated nud when he has done 
prosecution may prove bj witnesses who overheard him speaking that he PI 
to be perfectly sincere while spt iking ’ UndeihiU C> A §130 ^ 

The acts of persons of unsound mind also are not in general omo ^ 
this ib subject to some exceptions, w Inch will be found collected in tn 
Motion v Camroux 2 Exch 187 , best A § 529 ^ i 

Confession in answer to questions A confcs ion is il o not 
meielv because it has been elicited by qm'tions put to the prisoner * A l0 J nJ j, 
Rut this statement of law must be read subject to the piou ions 0 ^ 

and 2G of the Indian Evidence Act w Inch make confessions ma ^ 

officei or while under police custody inldminiblt i m le A (® 

confession made in answer to a question of a police officer is not rej rHlI )fr 

notes unda beet ion 2 J) A confession elicited by questions put to .$^1 

by n Magi&tiate is relevant under tins section It v Rtf** < ~ 1 ,uc aiK'W 11 
Bartlett 7 CAP 832, 1! v fflt% Ry AM 432 So aU 
w pjt bv a pm ite individual 7? v II ltd 1 Moo C C 4*>- r R* 
form of the question is immateiml even though it insures the P 
N ild 1 Moo C C 452 7? v Thondon 1 Moo C C 27 r 7? v )m ,# 

179 ,]>o Paih J V confession, m other respects admissible, i-’ Ilsi ic f that 

because it is not the spontaneous utterance of the prisoner A joes nd 

confession was obtained by the emplojment of persistent que ucm 
alone exclude it (Stale v Penney, 113 Iowa 691) but the practic n0t con- 
confession by putting questions after questions to the accuse ui s « i , on *i 

ducive to the procurement of tiuth, and the mode m which tne y* 

elicited may always be coivsidettd by the jury to determine wne » 
believe it Unde, hill C, Et §140 In 7? v nit- R> & " ),hgi 

J admitted a statement of an accused on examination heiore , w *JW 
without threit or promise but upon questioning and ‘‘“‘iriv 0 f /M 5 ? j 
counsel This case vva-j decided bv following in unreported ete /ft™' , 

and disippiovmg If ilsons Case le 7? v If ilson Holt N P oJi f . e j{ imy 
C B in disallowing such statements said ‘‘Ail examination ^ 80 yow 
an obligation to speak the truth, if a prisoner will confess, let n Jn^bo®* r 
tnrilj ” Mr Joy nUo adds his mithontv as to the P ra ®, t,c 1 p 530> 
confession Joy Confession 40, see al c o 7? v Tubby 5 V pracU^’ 
Baers 7 C A P 177,7? v If heelj 8 C & P 250, where tw® ^ w JT 
accepted indirectly An answer given by the prisoner to a quest Cr ^ 

by a Magi trato was rejected by Earle C J in 7? v Bet ntna 
Queen v A abnduip 1 B L R Cr 15 . . (1 m a 

j Tho mere fact th it a statement in a confession was elicit nt a corlf e '- . 
put bj the Magistrate recording it does not make it irrefevan ^ cofl*C-f 
But the fart m iv be very material to an enquiry n« to ^ 1 111* ‘ * 

is voluntary or not Barindra Kumar v The Empetor 1* y reject * 

4G7 In htna Empeior \ Piomotfia, 30 C L J o03 the y__ con ft" 15 ‘A-*- 
confcs ion obtained by continued questioning observed , g 0 be 

our opinion cannot upon the case made by the prosecution ue jj ie po t ^ 
tiry The evidence is that he was kept at a little di tame iro t, u b-ln s r. ^ 
n charge of n head constable and was bem 0 questioned b) * . word^ ^ 
nnd that after being in that condition for 3 oi 4 hours to u guhjf 1 * 4 !^ 
1 *arnetl Judge ‘under the continued questioning to winch he tfa a iff* l 
ilnnlly broke down If there is reason to think that the come ^ flJX ffO® 1 


J»y the pro ure of questions by one in authority or m order to ^ ^ 

custwfy it liould Ik, rejected 7? v hmyhl, 20 Cox 711 -p * *. jtx* 1 J, 
hi 1 nglnnd the con trovers \ on this point is now clo*ct l J. j said 
(l'Hfl) 1 K B f <12-78 I* J K B C'»S where- Isortl ih erst one c » 
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our opinion, it is quite impo-°ible to say tint the fact that a question of thi* 
kind has been naked invalidate-, the trill There are mart) cases in which the 
prisoner is entitled to give an explanation ns. to inj thing found upon him, and 
he may bt able in mswermg the question to *a> and show that the thing found 
was hi* own property In our opinion Reg v Gaim, l r » Cox C C C5G wav- 
not properly decided it is commented on m a note printed at the end of the 
report The decision hv» not been followed to its full extent as appears from 
Il r 3 v Hracltnhmy, 17 Cox C C 028 The tatement of lau as set out in the 
report is too wide, and rcqmies qualification ” So tin= ca-e pructicilly overruled 
Ity v Gann, 13 Cox C C 036 and Reg v JJab, 17 Cox C C 689 In It v 
MtUer, 18 Cox Cr C 54, Haul ms I *nul that it was undo *ible to di e covei 
the fact- of a crime without asking question-! mid as he held that the questions 
there were properly put after due w u mng he admitted evidence of defendant’s 
answers *aying tint even ca6o mu-it be decided according to tilt whole of the 
circumstance- Roseoc Cr Ei 49 , eec »1 o It v I In ft 1& Cox Cr C 474 It v 
Hated 19 Cox Cr C 16 Lem* v Harris 24 Cox Cr 06 = llUL T 337 Vll 
the«o authoriti & wcic considered m Ibrahim \ lift), 84 L J P C 185—^10143 
A- C 309-24 Cox C C 174 A private in an Indian regiment murdered one of 
the officer* Shortly afterwards, while he was in custodv the commanding officer 
asked lnm “vvhv have von Uoni such a sen elcss act’’ and he replied ‘Some 
Uireo or four days ho has been nbu-mg im and without doubt I killed him ” 
Tho confession wa* admitted Lout Stnnmci in <hhvi ring the jmlgmint of the 
Tudicml Committeo ( Lord Haldane L C Lord Wvntin loid Shan Lord 
Moulton and Lord Summer) said ‘ if thematbr i* one for the (trul) Judge* 
discretion depending largely on his view* of the impropriety of the questioner's 
conduct and the general circ un-tnnees of tlic cu*e ’ it was not improperly 
exercised ‘ 1 hen after reviewing a lar 0 c number of ci«e* he added The 
English law is still unsettled strange is it may seem *ince the point is one which 
constantly occurs in criminal trials Many Judges, in their discretion, exclude 
•>uch evidence, for they fear nothing less than that the exclusion of all such state 
mentscau prevent improper questioning of prisoner* by remov ing the inducement to 
resort to it Hav mg regard to the p irticular jmsition in which their Lord hips 
*tnnd to criminal proceedings, they do not propose to lntimati what they think 
T° ! l “pof English Livv ought to bo, much as it is to be des red that the point 
should bo settled by authority -o f u as a gener il rule tan be lud down where 
circumstances so gre itly v iry ’ 

Want of warning A voluntiry confusion is evidence, to whom«ocver 
it may have been in ide, though it does not nppe ir that the prisoner was warned 
tint what he might *ay would be used against him or even if it appear that ho was 
not <0 warned Tt v Thornton 1 Mood C C 27, Kbit A p 108 , R v Long, 
CLAP no u % Lai in Ir Cir It 813 Tuglor Et § £81 In Queen Empress 
\ 10 C 775 Field J said “M e mav ob«ervo that it i“ no part Of the 

muy of a Mngi*tr ito to tell an accused person that nnj thing he may snv will go 
p' K i^ nc ? n B ninet him Sec al o Queen v Mhoilerp 114 L R Cr 15 = 1534 
J f tg Ir ■ i '- T1s "crs to questions under that -oction an. admis c iblo in evidence, even 
y, 0 £‘ n S , 'dr*itc has omitted to warn the accused that he need not answer 
j moo Hog and other* 1G W R Cr 21 , 5 Mad II C App 9 But sul>-=ec 1 ion 
t v Ol action 1G1 of Cnmin d Procedure Code enacts * I magistrate shall before 
i ■eronting any such confession explain to the jxrson mat mg it that he is not bound 
to oio/ c a confession and that if he does so it mat; be used as cadence against him 
nmi no Mau*tnUc -hall rce-ord nny such conhssion unle«* upon questioning th« 
P^Kon making ,t l l0 his reft on to bolnvo tlint it was made lolunUmly etc 
A 110 “d'cistd portion whith w is added h> Vet X\ III of 1923 ha* made ob«ohte 
me «lcct l0n 0 f Q tWn \ L eer 10 C 773 2vow the procedure Hid 

oown in tins section should f* strictly followed IMnnt Singh v Emperor 7 
I* J 39=20 Cr hJ 731 llahaimla v Crvicn G Lab lM»2GCr LJ 
IJS-A I R 1025 Lali 132 hnperor v Garib If in 3ft C, M N 4 >1=27 

w A ®2l I; anrla \ Faria ti, 3 L. 14 It 173, <}nre v King Emr<cror 
L T 3S5 , Fund v Cnncu, 2 I*ah 32 > V statement of 
n no used, n *uspect, made nt an inqin*t befon a Coroner is cl'-irlv adtm d>l*» 
r mr M a confe*«ion under « Jo or a* a statement tnnd« In npartv to proceeding 
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under* IS and 21 uf the Lwdenci \U \8rcgiml*thoobjationthat uchaco 
“ion is not n leinnt in ns much ns the Coroner did not warn the flccu'eaj/ 

7 oldened It is quite clear that, tv n treating the statement aa a c0 ° . a 
the mui fact that W Ulnirle did not warn the accused that, u he w 
statement it might *ub iqueutlj hi put m evidence against him, h 101 re ,] r 
Tint n tonfr'Mun i“ not inmlini siblc on account ofxuch an om* ion i<« P 
proudid for b> ■* it) of tin Indian Lvdtncc Ait Mr Putdie reftrml {M 
104 of the Crimiunl Procedure Code n« containing a fedicnl principle to 1 
(rar) But that is a nix uni enactnu nt apphing onh to certain SI " em i. ^ 

... f — i.. ti.i It cannot overnae 

Vet ixcept whew 


m particular ciruim«Lan< es contemplated l>j - 10-1 
0 eneral pro\i ioih of s JO of the Indian Luchnu 


rircum 4 t met bring the iction into operation ,, , > Q mi 

In Lnglnnd bcfon the pi sing of the fetnt 11 A 1- ' , a,? at^ 

umfessioii- nut u cd to h< admitted and it did not matter whether ^ T 


was ciutioned or not h 


T lagiU McNally on Lud 


62 J It will be noted 

Wis U\ A Moo H2 


mi m iiieu nnu n mu huuhuuo " rutj, /f v 
t •> Halt .(iiot.d m 2 Lend. Cr L 3rd H ® J p 
*7./. ' Orcen-, C .IF J12,£' Z ™* 0 f 


R 


Aid 17, A \ (Jrccn, il iU ol-» ' j" ,“’/ 0 f w liP 
that in theca <« confirming the orthodox doctn® l #1 

iloo H2 and // i Cnlftam 1 Mood Cr C jon 


. i-wium/e i ini/Kiiu i «- '--'j . a cauU° n 

frequenth cited) -oine of the confession* riceiud weri t ® 


irequcnm citeuj *ome or me coiiicssiuii* rcce*»»<.u "'■*> &*• — - .• dp.u® 
or some wcri inidt without qur tion* pret<ilin„, but neither ot 
— ... i t . ... , nvuiDtion " l 9 m 


stances seem* to hau Iwm treated as c* mtial to their reception ^ 

In 1&I9, <*tnt It A 12 mcU C 42 « 18 was pas ed winch revised iw 
conducting such < xnmination* Unit “tatute u quired two ciur 


conuiiuuii^, such t xiiinniiuiou* inn* *niure - , 

md it nppuentl) “auctioned nil conft*~ums prc\iou«h aclnu sio 


1 l*Vtf ,,U »‘U NIIIWIWIH-U «u Mimi'-IWH3 V — .1 orwiie wIiM* l - 

Aside fioin statute the fact th it a coalition which '"f? ^tor b\ tW’P CI J J>n 
i« made without the accused haying been cautioned bj the Court o ' . ^iOi a#’ 

to whom the confession i* made that wlint he say s inai be u <*i i ng ^ p n , I, 
not render it incompetent R eg \ [mold 8C A I G-l,o^-» * 

Coy Cr C 37S Simon > Shite 30 Mi*s G3G, 03 ( l ^ 

30 Wlitn moie pti^ons tli.in out uc being 

fm the a tine offence, md i con J e if and 
b\ one of biidi peisi>n s nffectmg 11 j tin 
some otliei of sitcli poisons ls P ^ c0 n 
Corn t m i} t ike into ton'tfdei ition ^ ^ e [| 

fession as igiinst sucli otliei p*?' 1 ’ 
is qgunst tlie pci son i\ho mfikeis •* 
sion include 

* Explanation — “Ofience’ is used in this sec i > 
the ilietment of oi attempts to commit the offence 


Consideration of 
proved confession 
affecting pir*on niah 
ing it and otheis jomtlj 
undei tii n l for “amt 
offence 


Illusti ations t | that ’ 

(«) A and B aie jomtli tiled for the murder of C t hj«con* 

“aid — “B and I murdered G Ihe Court mai consioti tnc e . 

“ion as against B , , i to ho^ 1 

(b\ A i“ on his tiial foi the minder ot G I hero i“ e ', j n , t 

was inurdeied bj A and B, and that B 8 ml— A mil I imir r ott rt , <? ,in 

This “tatement imj not be tnCen into con“ideration 
i* B i* not being jointlj tried . 'lb*' tl r ^l 

Principle lhis stction is entirelj a new prousion o 1 1‘ „ e j u ie 

either m Act II of 1855 or m the ^ rir "" 1 J Lf the coajjL 
f the Indian Evidence Act w fr*’ 


no such pro\ ision < ither : 


of 1861 and 1872 Before the passing uf the Indian Evidence ^ ^ ^ 
of an iu.cu“id person was only eudence agair*“thunseU IV e e>l 3 enco. 


b A\ It 8-1 Cr j and it could not be Liken fo be coiroborltne ^ \ 

t vidence nt all n^mn t an\ bod\ other than himself QuMfi ' 


v Tins hjrjd motion was inserte*! in * 30 bj the Indian I i’de 
\ mend mint \a 1891 (3 of 1891) “ 4 


‘ 
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R 35 Cr feo the confession of one pir-onei could not be used a- corroborative 
evidence again st another prisoner Queen \ Darbaioo Das, 13 A\ R 14 Cr 
Until the posing of the Indian Evidence Vet ‘ uch dangerou material ns thi» 
could not be u«ed ns evidence against the accu-td person, and e\en by that Act, 
me legislature only bestowed a discretion upon the Court to take into considera 
non such confession as agunst such person as well as again t the person who 
fW 7 « 8U m confess,on Pn Phear J w Queen \ Sadlur Mundal 21 \V R C9 
™ -The old case'- followed the Engli h ca f - on the Miluect Aide ft \ 

Fletcher, 4 C & P 2">0 , Dvscoe Cr Ex 55, Ii v Tui net 1 A Too f ( 347 , If \ 
Male, (1844) 6 Q B 12G, Ii \ Appleby 3 St irk 43 
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The principle underlying this section 
Belat Ah, 19 AV ~ ' 


i' thu-> stated by Vheai J m Queen 


J. Be!at Mi, 19 AV R 67 It seems to me that it is tin*, implication of himself In 
it w COn * e ? ln » Pcr^u which is intended by the Legislituie lo take tin place as 
ere ot the s mction of an oath orrathei which i a supposed to -eiye ns some 


hlm! n Ce / or huth of the accusation against the other feo when, a person 
drni the fullest extent, and exposes himself to the pam-' and pen ilties 

vid *1 u 119 ^wdt, there i- a guarantee foi hi-* truth and the Logi-htuic pro 
__ lmt st dement m ly be con-idcnd against his fellow prisomr-* charged 
wun the same crime’ Pa West J in Empress v Dajt Mrsu, GB 2S9 (291) 


i intended was tint where n prisoner to use a popular pin i i, makes n 

breast of it and unresenedlj confe sps his own guilt tnd it the same time 
he PS ftno ^ ,Lr who is jointly tried for the «amo offence hi confession mat 
thr> o } 11 In *° COn<3K ^ration against such othei ns well ns against himself becau e 
tnkp a l< i n 0 hi* own guilt operates as a soil of sanction which to some txtcnf 
flip t-i * p ,ce the sanction of nn oath, and so affords some guarantee that 
statement is a true one ’ Pci Straight J in Queen Empiess y 
A hlb, G48 The object -ought by the rule of law said Ff est J m 
inform ♦ P’f** ^ U> Mahomed, 8 B 22J, i« n safe guard for sincerity and foi 
in nmii ^ ms principle, it mu«t lx? observed, is sound m theory rather than 

frnoJn.* r the first place the confession of a crime is not nn absolute 

matin f ° f ltS * ruf h 4,9 to the person making it for it may hnye been falsely 
tifniini * ron ? ft,! en9e of hopelessness of contending again «t the arr\y ofcircums- 
fes in e ' 1<lenct offainst him But from being a guarantee of the truth of tho con 
*}P” n * ngmnst the confusing party to it® operating iinilarly a* regards 
a ' v,f * 0 stc P ^ doe- not folloyv nece inly that Ijecnu-e a man 
If Ins if im Phcated himself tlierefou hi- implu ition of nnotlier i« nl o true 
he pro i "PPhcation was actuated by remor corn «en p of justice then would 
yirvf * C * or hehoying tho whole ot hi confusion even a*, against another but 
nsneti 1 *? n * e "* on * hayotlmt character and tin refun in most confessions Mm 
eonf 0fnn 0ft th '9 really wanting nor it- tru tworthine— is guaranteed by 
for r .^ n,atl0n or cros~o\nmmntion * 1 lad I 1 (Journal) v 220 i he reason 
allowing the Tudge to take into consideration confession- of this character 
£*ven by Mr Justice Cunningham min Evidence Act I.n«tly, Judge-* 
tint T'™ * ro,n •rth'mpt to perform an inkllectuol impo-> ihihty by a proyision, 
i b when more persons than one are trad for an ofience and one of thorn make' 
n confession afloctlng hmwlf and any other of tho nccu-ed the confe «ion may 
no taken into consideration again t -uch otlur person a® well a< again t Ihe 
person making it Such a <onfes ion i* of course in the highe t degree su pi 
uous it <u -er\e- ordinarily y cry little n h nice hut nevertheh s- it is impo-«iM«t 
lor n Judge to ignore it and under the Indian I yidenci Act, he need no longer 
pretend to do so Hu «vclu«ion in fact w »■* one of tho e rule of evideno 
borrowed from the I ngli«h «y atom, which though well adoptetl to tnal- for Jur\ 
«re meaningles and out of pi ice on octo. tons where the function' of Judge and 
} T \ ttn confinwl m a mgleofiicmL The Indnn Tulge luis«imply to consider 
wiiether the confession ought to hm am might with him ‘and if any weight, how 
fit i ln , c °ptnion ho form* nlxuit the ais The exclusion of confessions 
th t l W ^ rom *k* ^ f ® nrt,on °f evidence is nit ndod, appin.ntly to remind 
jno Judge ihnt hi is dealing with nrv unsound mnteml and that though 
no takes them into eon«i<leration he mu t not reh on them n« the sole and 
r TV x. n ? thf ‘ ch,cf lm, ‘* of helu f " Cun Fi Intro ;a» SC— 27 *o then 
migtit lx some n i«on for con Idenng 'liv.h confe*«ion« b\ n Court whr-rx. ih Co rt 
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” <r& ' ^8 nnd „1 ot t!if L\ iduiu. Vet Asiej,mds tlie objection that “ujiatt* 
io ib not relevant m ns much ns the Coroner did not warn the aecu edj ?W 
otreerved It is quite clear that run tre itm ' the stitement as a conJes'ton 
the mere fact that Ui Atharle did not warn the accused that, if he made ^ 


statement it might sulreecpiontl} lx put in evidence against him re i- — 
mat acontevuon is not in ulmresible on account of such an o mi a,fm isiexW" 


l 1 r . — ■** “•■*** -aumi O,. IILtUIUIt UI SUCH Jill 0111* “1011 13 Hi® *' 

s ^ * r‘ J . of the Indian Evidence Act Sir Pcndse referred to “echo* 
ot the Ciitninal I lOcoduie Code ns containing a general principle to the con 
trar « * U i ^hat is i sp* c ml enactment ippl)ingonh to certain statements mM 1 
m particul it < ueumstaiu oa contemplated bv & 104 It cannot override v* 
0 eneral provreioire of s 29 of the Indian Lvidcnco Vet, except where o' 

eircum tinces hung the siction into operation t 

In England befoie the pa sing of the fetit 11 A 12 \ ict,C 42 s lo u ‘ 
confessions weic Used to be admitted and it did not matter whether the acci 

'iwVmw'h or 12* B ' ®<ff, quoted in 2 Leach Cr L 3rd ® 6J i,’ ,p 
McNalU on Evid 27, R v Green 5 C A P 312, P v Arnold 8C« 
p\ he noted that in the crees confirming the orthodox doctrine (ot w 

? ' Rj A Moo 422 and It v Gilhaml Mood Cr 0 180, lOUtcf 

requentxv cited) -ome of the confession^ received were given tinder a cm 
or some Were m «dc without quo-tion- prec<din_, but neither of tbe-e 
M C Qm 6 t* m ’ < h'Ue been tre ited is essenti il to then reception If 
In 1849, fetit 1 Al2v,ct C 42 . 18 was passed winch revised the 
conducting ouch cxumnntioire Tint statute required two cautions to be 
inc ltappaentl) sanctioned ill eonfes ions previously ad mi sible a 

. ,v. n n & iif 10In ^ tltutP t,ie f 'et that a confc~~iou which re otherwise wi i <» 
ST ™ thoul T accused hiving been cautioned h} the Court or hv jhepp. 
to whom the confeoaion re made that what he savs mav be used igam ^ .j 1 
not render it incompetent Ren \ Arnold 8C AP C21 62 2 11 

Cox Cr C 3r8 , Simon v State 36 Mres 036, (>3<l 

thin one n< bung tuet * J oint !l 


30 "When moie pei&on'- 

Consider .lion ot ‘"“he Mmt (.fence, .nda “>*5’ ”5 

b\ one of .such pe^ons iftectmg hira eu . ( j, 
'Ome otliei of sucli petrous >' P r ^ fta 


proved confession 
affecting p<r on nmh 
mg it andotheis jomtl> 
unde i ft HI for s ime 
offenci 


Com t m i\ t ike into conudei ition 


feshion is igunst ■such othei ]K >1 ’ ,on , 

hgain^t the pei^on who maktb " uc ‘ l c 


Explanation- — “Offence” is Ubed in tint* *'tctio n » mC 1 
th< HKtmcnt of, oi attempts to commit tlie offence 

Illustrations . \ 

i h are joxutlv tried for the murder of C It is pro' c0 (i 1 '* 

■•aid— 13 and I murdered C The Court mnv consult i the effect of tn 
frion ns against B 

(b) A re on his tunl for the minder of C there re evidence t° s 10 
w re murdmd b> A and B and that li sud— A and 1 murdered k ' 

this statement maj not Ik> Uiki n into con ideration b> the Ooarc 
IS re not being jointlj tried 


Pnnciple lhre section is cntirclv a n< w provision of tin h* w ...-Ci' 1 '* 
"?, 6 ol?, h PrOvre,on cither m Act II of 18' ) or in the Criminal ProeW” f 


of 18G1 and 1872 Before the passing of the Indian Evidence Act 

u\\ *t» cu ^ pvr«m was only evidence against himself (Queen v • a r»’ r 

hi to “ ^ ,^- r ) ,,n d it could not he taken to be corrohor dive e' 1 .jfc 


. ivnu uvi i/c uiM'n w uc corrui'oi - . 

u cnci a t all again t anj bod\ other than itim^ If Queen ' & 1 


^ 1 " ns mfecrteil m - JO In the Indian I vid«»v»- 

itm nuimnl \ct 1S91 (3 of ir»h) « 4 i 
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R 35 Cr So the confession of one prisonei could not be used i- corroborative 
evidence against another prisoner Queen v Darbatoo I)as, 13 AV II 14 Cr 
Until the parsing of the Indian Evidence Act ‘-uch dangerou- material nathi- 
could not be used ns evidence against the accused person, and e\en bj that Act 
the legislature onlj bestowed a discretion upon the Court to take into considern 
tion such confe sion as ag un«t such person as well ns against the person who 
makes such confession ’ Pn Phew J m Queen \ Sadi tu Vandal, 21 W R G9 
Cr (71) The old case- followed the English ca-e- on the subject Aide R \ 
Fletcher, 4C A, P 250, Roscoe C> Ei 55 R v 'linnet 1 AIoo f C $47 , R v 
RHe, (1844) 6 Q B 126, R \ ipjdehtj, 3 Mirk 

The principle underlying thi- section i- thus Mai* d bj Pheat / in Queen 
' Eclat Ah, 19 A\ R 67 ‘It seems to me that it is this implication of himself bv 
the confessing person which is intended b> the Legislttuic to take tin place ns 
it were ot the Miiction of an oath ornthei whiihi* supposed to 'cue as «omo 
guarantee for the liuth of the aicusition agnin«t the other bo where a person 
idmits guilt to the fullest extent, and expo-es hun-tlf to the pain- and pen iltie- 
urovuled for his guilt, theic l- n guarantee for hi- truth, and the Legi lature pro 
Tii eg that hh statement m n lie considered against hi-> fellow pri«omr charged 
with the same crime’ Pei HW J tn Empress \ Dnji Aatsu, 6 B 288 (291) 
V "' lt '' n ' > intended was that where a prisoner ‘to use a popular phi a t, makes a 
clean breast of it’ and unreserved 1\ confe-spg his own guilt and at the same time 
implicates another who is jomtlv tried for the same offence hi*< confe-oion nun 
be taken into consideration against such other ns well as against himstlf because 
uumi« ion of hi- own guilt operates as a soil of sanction which to c ome extent 
nkes the place of the sanction of an oath, and »o affords ‘•omc gunrartee that 
w “°le statement is a true one Po Straight J m Queen Emmes «. v 
yprup, 7 A G40, 648 The object -ought hj the rule of law said If estJvi 
yueen Empress \ A r m Mahomed, 8 B 228 * is a -oft guard for sincerity mid foi 
JJ ® rn, ation ” Hus principle, it must be ob-erved is sound in theorj rather than 
m,? rac ! ,Ct fir' 1 place the confession of a crime i not an absolute 

guarantee tmtli as to the per on making it for it may have been fdselv 

itr.».i ron ? ft <s e n »e of hopeles-mes- of contending agam-t the array of circum— 

mum evidence agnm«t him But from hen g a guarantee of the truth of tho con 
r.^? n n * «Eainst the confe-=ing party to it- operating -miihrly as ngard- 
nnoiher person is a wide step It does not follow nece-irdv that l>ecui-e a man 
If h trU i/ ,m phcnte<l himself therefou his implication of nnothei is nl o true 
'mplication was actuated by letnoreora en-e of justice there would 
verif * or W ‘CMng the whole of hi- confe sion even a- against another but 
•vsnM. L it e 10ns have that character and therefori in mo t confession® tin 
i , nn f' on . nn on th is realty wanting nor it- trustworthine=- is guaranteed bv 
fn?Lu n,atl0n , 0r cro '-examination 7 Mud L J (Journal), n 22U lherea*Oll- 
, ing the Judge to take into eon uleration confe «ion- of this character 
! given b} Mr Justice Cunningham in hi Evidence Act La tty, Judges 

Hint Jf'™ * ro,n attempt to perform an intellectual impos ihilitj by a provision 
niore pcf-ons than one are trietl for an ofience and one of them mnke- 
i . * Ie 1Q n affecting himself and inv other of the nccu ed the confe- ion mnv 
w uiken into consideration again t -uch otlier person as well as against the 
i on ni akmg it ‘-ucli a confes-ion i- of course in the highe t degree ®u pi 
i \ ** deserves onlmnnlv verv little rt lnnce hut mvertheles- it i« impossible 
l J } ld ‘ ^V° ‘"bore it and under the Indian Tv ulence Act he need no longer 

{ <>n< * d° "e Tin. exclusion in fact was one of tho e rules of evidence 

i * r am the I ngli«h sy stem, which though well adopted to trials for Jun 

* an< * °at of pi ice on occn ions where the function- of Jud'.c and 

whiak 110 i° n " nw ^ m a -ingle official The Indi in Judge has simpty to consider 
‘ \« Uf .v er * confession ought to have nnv weight with him ‘and if anv weight, how 
1 of tb t* M opinion he forms about the case The exclusion of confe«-ions 
» .L- l 3 Mad from the definition of evidence is intended, nppmnth to remind 

4 ^e ls dealing with very unsound material-, and that, though 

' es , in, ° consideration, he mu t not relv on them ns the soli and 

,* the ohief basts of his belief" Cun Et Intro pp 26—27 c o there 

s t lie some rra«on for considering uch confe -ion- bv a Court whin, tht Court 
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i 1 * composed of a trained Judge alone But <vui m India Mich confer ifln’i™ 
generally taken into consideration I)j Courts which are composed of Judge ’ m 
J ury as well ns 'Magistrates who are not stipend mrj Magistrates and have got w 
little legal training It i* n very dangerous instrument in the hands of P er ^ 
prosecutors and under the pri«ent system it is better to follow the WISl jV 
of the writer cited hj Justice Cunmngimin where he sajs "The policy ot 
section 1ms been murh questioned, und one writer has gone so far as to V 
the best consideration which the Court can give to a confession within 
will probably he to hold that it will not act upon it against third partie* 

Pv 753 It may well be doubted whether m this country, and cspocio-lly ^ 
the lower clashes, a confession is ever the result of such worthy motireV s 
importation of such n principle into the system of Indian Juri pruaen® ^ 
dangerous innovation Pn (Hoier J in Queen v Jaflir Ah, 19 /Vr ta/im 
Queen a Sadhn Handle 21 \\ R G9 ^70), per P/iear J , •> Had L JW 
p 20 ‘I lmvc alwnys thought that was a most unsatisfactory a ect> oa 
needles tampering uith the uholrwvc rule of the Pnglisn Jaw jjiai a i 
is onltf evidenre against the person n ho via! es it Per Contis Trotter tn 
inm, 81 lnd Cas 617 ^ 

Scope of the section “ lhe provision is flntlj in contraction ^ 
Law of England where Judges always take the greatest pains to P ^ ^ 
statements of a prisoner a fleeting the case of a fellow prisoner , ana „ 
think that Judges tn India hn\e looked with much fin our on , eifla 
Marhhj Ei p 28 this section which introduces a new an . c, T ‘‘ prU <len^ 
element of law not sanctioned by the salutary principle of I ngn* ji J £ 57 O 
should be construed with utmost strictness Queen a Jaffir AU 1J ’ ng<!9)ll 
Queen \ Sadhu Mundal, 21 AV R Cr G9 , Iniperatnx v ’ lAoffentf 

lnd Jur N S 19 The confessions of persons tried jointly for tue ^dj 
may, by section 30, Act I of 1872 he ‘considered’ as against other pm* sto tbtf' 
their trial with them, but such confessions, when used ns evineiice ae ^ ff ,r 
stand m need of corroboration nnd cannot be used ns corroborating ^ra- 
the evidence of approver ngunst such other parties Queen v Jofl* tin* 

"Until the passing of the Indian Evidence Act, such dangerous m ^ ^ 
could not be used as evidence against the needed person, 
the Legislature only bestowed a discretion upon the Court to take i pcH>J 
tion such confession a- against such other per-oti is well aa ^f in y a „^ a l ’l" 
who makes such confession, Per Phear J m Queen \ Sadhtt wh® K 
R 69 (71) Section 30 relates to confessions made by accused per ^ p 0 " 
being jointly tried for the same offence Empress v Ragia, 5^ * on5 oD ., 
A confession duly made at the time, b\ one ot several accu'ea l yJ( j e nce 
trial jointly for the same offence can be used under - 30 of toe g t rt^ 
The section i~ not to be treated as though the word-, "at the trial finf# 

after "made ’ and the word ‘ recorded substituted for "proved V by* 
v Tanga Rat Cox Cr C 510 = Cr Rg 30 of 1890 ^ nfc y°"f ( h hi* £ 
accused person may be considered against persons who are triea poii° t,{uta 
they cannot be accepted as evidence of nny fact necessary 10 r c ,on« 
offence In re Ralnjappa Goundan 2 Weir 741 In order mat a _ . ffli h 
an accused person may be ndmi-sible as ogainst the other accuse a ^ pttf' 
it is not necessary that the confession should hav e been mane 
presence 2 Weir 745 


if 1 .’ 


ence £ ueir , t .,nh(* 

Seetion 30 does not refer to stitements made at the trill '> u - « ’* 

made before and proved at the trial Qoundav Emperor A * ErrtP rF % 
283 Emperor \ Mahadev Pro tad AIR 1928 All 322 = 45 a ptflii 

Ashutoih Chahavany 4 C 483 - 3 CLB 270 , but see In tf b<|f i 
' ' ~ 15 Cr L T 13, where W** * 


M 302-22 lnd Cas 157-15 Cr L 7 13, where AyhM J ««“ u' 0 ' u ld !•>. 
no reason why confessional statements made at the trial itseii . ^ j 0 II tf* 
taken into consideration under s 30 of the Evidence Act But acc 
J tn Emperor v Mahadev Prosad, supra it should be before the l , 
accused person is entitled to know what the evidence agamBt lim pro***,*- 
uule«l upon for a defence at all, and the closing of the cft«e for ? a rlh cr V 
, n0 form hut with certain exceptions closes the door t i* 

deuce against him “If a prior confession i« to be proved, he ca 
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cro s-exammation of the mines? who proves it Against a confession made from 
the dock after the prosecution ca«e ha-, closed, ho his no protection whatever 
Per Waller J in Qoitnda x Empero >, supra Section 30 of the Indian Evidtnce 
Act is not limited to case? where the confessing accused directly implicates 
another accused but extends to cases where the confession indirectly affects a 
co-accused Emperoi i bhnabhat, 50 B G83 = 27 Or L T 1140=28 Bom L R 
1013=97 Ind Cas G60=A I R 192GBom 513 

A statement by one nccu-ed can only bi used against a co accused if the 
proYi'ion= of sections are applicable Itamhit \ Empeior, 20 A L J 178=1/ 
iK 3 A 50= 63 Ind Ca? 8-10 = A I R 1922 A 24 The test as to whether the 
, confession of an accused ptr-on cm be u ed as against his co nccu-ed is whether 
the person making such confe—aon could have been convicted on th it tonfes ion 
of the crime with which he and hisco accused were charged Chum v Emperor , 
CO Ind Ca? 660=22 Cr L T 260 The Court cm onlv treat such n 
confesrion ns binding nssuranco to other evidence against n co accu ed Em 
peror v Laht Warn, 10 Ind Ca? 1582 =38 C w9 (5SS) = 13 C W N 593 
“As regards the confessions of co-nccu?ed the Indian law has no counter 
part m England , but it seems to me that foi the purpo e of a linissibility such 
confessions stand on the same footing ns accomplice evidence and their weight 
' mu t depend on tho circumstance* of each ca«e I propo'e therefore, to apply 
1 to the question of corroborition of tho confe«'ion the 'imc rules ns aro applicable 
i to the corroboration of accomplice-evidence In Ilex v Bas/emla, (1917) 8G 
L J K.B 23= (1916) 2 K B G5S a criminal appeal heard by a Court of five 
i Judges specially constituted to lay down rule? for future guidance, it was said 
< there are proportions of law applicable to corroboration which are beyond 

I controversy For example, confirmation dot* not mean that there should bo 
i independent evidence of that which the accomplice relates or his testimony would 
/ be unnece 5 ary Reg v Mullins , 3 Cox C. C 326 Where a pardon tendered 
f one of two accu-ed persons by a Magi trate was withdrawn boforo the clo?< of 
s bis examination, held that the evidence thus given was inadmissible in the 

I I Sessions Court. In*thi? car? the per-on to whom the pardon wan tendered 
-i repudiated the statement in the Magi trate s Court when examined ns a witne-s 
j on t ‘ le Sessions Court Queen Empress v A agu A W N 1891, 181 Section 
,t merely enacts a special exception to the general rule that a confession fad 
j {m’ ion) can lie proved (only) against the per&on who made it It dorr dot 
3 j the operation of ? 32 Illustration (b) to section 30 cannot lx con*tntri 
» to have this effect Xga ro lin v King Emperoi, U B R 1906, J vide nr r 

t vT 1* J 300 Where nn meu-ed person makes a confession, the mo't that uaM 

• oe taken into consideration on such n statement again a t a co-accu,f«J wall \/>, 

C under r>ction 27 and 30 of the Evidence Act, so much of thr mformaUeri a» rm 
vY immediate cau'e of the di-covery of some relevant fact f n In rr 

:L ^ n) oppa Pal 18 U L J CG = 31 M 127=3 M L T 270= 7 (r U J *Ft 

• rrior to the Evidence Act the rule not of law, but of practice vrz* th 4 e. <*j ivl /> 

• y " 0Q could not be based on the unsupported evidence of a t tit fit tho 

r ,\ p ca y e d person s statement was no evidence again t a Hlotr pr v~x-- g* if\ H \ 
'J ^ ,nUy wu b the per-on making the statement and t hzt rc*l sttu^ *rt ha* only 


S 30 


^ ** ^ 1867 Cr’ Croirrt / Ruheeme* 39 P R l*-67 ( e 
J . Section mast be construed strictly a '7* t \rsi > 

*“«« a. it does, an pntirplrncw,an<l, lam/™ J'l ]*!*’ ‘fg 

J in the conduct of criminal tmb, tr, ks 

u ^ ess - - Pe _:° lo jz f ^ 


V.^uenoe Act to n joint iml ‘ (er tk* n, 

^ a,iI £^ v Pandiyaehi 14 L. U 474 " 

'J Sfi fned jointly The word? * sz?- f # 

# the Evidence Act refr to tl* r^/Ti l' 

t*i judicial officer wh, „ , Xl/V 

Hi rra »!areCode TohoHo-i. 
ty 55 


* r/mlr+’V'*- 

a* o -cWtt 
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Tin indiw nmmi act 


hv one of ih< n« « u«p(1 In fori Inin ns i 2 *5 Cr Pro Cixlo to ms 1 o cont'*"'^ 
flint tin* nccu itl should In examined l>**for» thr* clmrgi is Actually franiw 
‘ - - - - Tin* term tried jo/ 


J7m i 
turnni 


\ Quern r mure** IJI It (lVTMOOO) GH The term MrM JJ u 
logallv triid joint!) with tin (onfe-o-mj, nccu“^el for 
Oaten T »i/irr«i \ Jayat ( hawlra, 22 ( 51 ^ivtton 30 winch nnke^ t 
fo «ton of one prinimr r villoma npiin't person-* other than the man f 
tin tonfe* ion nppltoi only to ci»et in wlitrh tin <om<**mou m nvv ( ^ 

pmomr trn it ni tit* «ame mm with llie ni cu^d person npftimt irn ^ 

fessioti !*• ii*m <1 Otter n v '*hftkh Ultimo, 2 1 \\ 1% C r 6 >, 1// min 
2* Cr L 1 n»7*»Iml ( ns 701 . ^r-jy oo * 

It i* not MippoKul to support the com ictmn of person* hi™ ^rl 
r« traded confi a-uon of n wniru ed nliuh ilo not implicate tot - gp,it 
the co-pri oner** / petal rn \ / m]*rnr t (1918) Pat 175-46 Inn 

Cr 1 j ! t2<» , 1f) o p efl9 jCiV 

S veral p< r on* were put upon their trml for mi offence under ’ e „{th 
Olio of thorn iiimh n ■*tnti mint confe ••mp hi** unit and implicating iflfl fot 
other accused Hie Magistrate did not lonvul him upon the „ r consider®' 
reconleil i Mill nee a„nm»t nil tin nrcu«ed mill convicted them a , ^ jni ,f 
the whole evidence including ronfos-uon Ihe c «e aa ioii« tn , n tlyiritl^ 


onvul him upen 

ictcil them After coa^ 

aiming iimie^.un a n«- -i-*lOll« 

mont m the* reaped Hell thnt the tonfi mig accused was tried l j^ n nf,n^ 
other nccu oil nnil the confer ion wii* i udenci again t them ni 
% JkiK 37 A 117 . . , . fnrn ,h.ir% 

A por-on escaping from cii Unh during tin truth hut jomtlv t,r 

hw been tried separately nfti r re nm ■d ciinnot he mkI to have cp -,nte o ff,r * 
with the pi r-on whose trml from a “tape prior to the charge, tra p trlf A 
to the escape from cu tody nnd the confession of the eo-nccusui, 
held to he innilnu^sihle against the prisoner «•< tho trml wa* no ) 

Khan \ rmperor , 29 P It 1901 Cr - I* L U 1900 n 32 . minto fitb#f 

Two per-ons jointly tried one for theft, mid the other for nhe . nWl 

hand nnd hemp present durmp its lomnu—ion, were h< h‘ t( ^ j 3 P B , 1 . 
tho same offence within the menu mg of s 30 Day Shah v t-ro * 

Cr In 1873, two persons wire concerned m tho murder of n 1 * ear t“ 
first absconded, hut the second, hnunp hem nrn -ted was tried "j e „t that ^ 
-econd person, during his defence at the pi oston* trial, made a * [oft the 
first per-on admitted to him ha\mp committed the murder 
peison having been arrested and placed upon hi* trml tne .jeoefl ^ 
meanwhile died— the Court of ^e-sions used the -t ileinent 01 ^ per 

at his trml in 1873 as evidence n„nm“t the fir t IH<1 that tn ^ f .(,317 Cr *7 

-t itement wa- not ndnus-ible apm-t the first edh r nnilir p p 
Code 1872 01 ss 30 and 133 Evidence Act 0«« 1 \ JMW J> ^ con f e jj 
In tins connection an important question li n e- when ^ tiMAf 
pri oner pleads guilty to the clmrpe In such a c 1 e can lie 0 n igaioj^ 

tried with the rest so as to let in his confession unilei this 

co accused’ In Leg \ Kalu Paid, 11 B H CR 14G, the Co ^ ^ e vifl^ 
are of opinion that the examination of Kaitva was wrong!} a ..ted and e , 1 
in this case After Nausia had pleaded guilti and had been com a ^ rin 3 tion ^ 
to punishment ami his evidence had been tihen on * rie d ffith 

w itne-s, he could not my longei be cousid red a- one jointly 
when the Assistant Judge in framing his judgment took . 

consideiation ’ Peg \ Kalu Patel 11 B H C II 116, TwtP , J, .«» 

5 B 63 VenkaSnmiv Queen 7 M 102, Impeia/rit v <- „ mmessi * l 
Jur N S 125 7? v Pithhu, 17 A 524 = 1895 A W N j 

i9 B 195 , , , Kfntenced •»“ V 

Where a confessing accused pleads guilty, he should oe ^toff* 1 * rjl* 
aside or the Judge without immediately passing the entence, - ^ in Jl V ^ 
what the evidence di«clo-es These aie the two courses tI f e ^ajon n, * nr ifl 
Patil supra In the latter it seems according to this ca«e 1119 jjgo ®APij 4 
considered against hisco accused under this section This vi .ftp ^ 
in Empress v Ham Saran 8 A 306 But m Queen Empress v r - j 8 5 »a 
quito a contrary view is taken See also Queen Fmpre«s v * 

N 211 
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If the Court Joes not eonuct in accused poison on his plea of guiltv his trial S 30 
( does not term mate with his pica mil then fore a confession bj him maj be taken 
into consideration as against an) other per on who had been jointly tried with 
1 him of the same offence ShanJer\ Enipetoi, 24 V L J 318=93 In d Cas 441 = 

' 27 Cr L J 449= A I R 192G All 318 In a trul of a numba of persons h> a 
f "Magistrate under the Opium Vet one of thtm pleadeil guilt) ami this was taken 
i into account as ngain«t tho other-* Held it w is admissible m evidtnee Fakhn 
T/icC»ou»i GLvh 17G = A I R 1923 Lah 435 
, Although it i** open to the Court, under certain circuniHinte-*, to continue 
the trial without eonvictmg tho-c of the accused who pleided gmlt) , jet it is 
unfair to defei convicttng them mcrel) m order that tlieir confessions nmj ht, 
considered against the other tucuseil who are being tried with them Queen 
Empte^s v Paitua, 2o V 53= A AV N 1900, 192, Empetoi v IQieotaj 30 A 
940 

Where the statements of two of -*ovcral to iccu c ed persons followed their 
plea of guilt} > held the) weie not entitled to be considered as evidence agun-*t 
1 the other accused per-on*- and that in those cucumstince-* they ceased to be 
' statements of persons jointlv tried for the trial ended as regards them with thoir 
pica of gutltj Queen rmpi ess Pvbliu 17 A 524= A A\ N 1895 11 Cioitn 
' v Shuldham, 44 P W R 1914 Cr (F B ) Quecn-Empn ss v Chnnd Rat 
' Un Cr C 400=0 R*. GO of 1888 Queen Emptess\ Lnkshnn 22 M 491 
Pint a \ Empi css, 11 V R 1900 Cr, E»ipe>o> v heiamal 3b C 44G , Kanhaya 
v C)Oim, 15 P R 1911 Cr 

The trial of a person does not nete-sirilv end as »oon is he pleads guilty 
-the proper course to be adopted, when the accused person pie ids guilt j is either 
to convict him on his plea and remove him from the dock, m which case his trial 
would be manifestly at an end so as to warrant his being called ns a witness for 
or against an j person who had been accusid along with him, or el-*e to allow the 
trial to go on ns if the plea had been one of not guilt) m which case Ins trial does 
not end with the pica of guiltv and therefore, any confession made by the person 
so pleading could be taken into consideration undei section 30 of tho Evidence 
Act, as against any other person, who was being jointly 4ried with him for the 
atne offence The onlj case in which there maj be any doubt, is where neither of 
these courses has been explicitlv adopted but the accused who has pleaded guiltv 
is left m the dock merely to ‘-ee what the evidence will show ns agamsthim though 
the Court intends ultimatclj to convict him on the pie i of guilt} In such a 
(■lie, it will not bo fur to illow lin> confession to lie considered ns agunst Ins co 
atcu ed foi tint would be in effect, to complv with the fornix of justice while 
Molating it m subitanee Empiess\ GJnma 23 M 151 

lhe question whether an accused who pleads guiltv w is being jontlj tried 
with the other accused who did not plead guilty so that In- evidence could be 
taken into consideration against them under s 30 Evidence Act appear to depend 
upon whether the Judge accepted the plea of guiltv oi not The te-t to bo applied 
would seem to bo whether in fact the tual pioceeded n« against the accused who 
™ pleaded gudtv as if he had not don** *o i e whether for instance he c ro«>- 
xammed or was given the oppoitimt) of moss cwimmng the witnesses whether 
e was examined runisolf (and, mac! e where tlieie are as'-e-sor 1 - whether their 
pinion was taken ns to the guilt) AV heie therefore m nccu ed who pleadeil guiltv 
uicl not in fnct cross examine anj of tho witnesses and al o declined to call 
wnj witnesses though he was given an oppoimmt) to do -o and whero the 
-eisions Judge preferred not to act upon lus plea of guilty but proceeded to take 
no evidence just ns if the plea had been one of not guilt}, ultimatclj deciding 
uie case upon the whole evidence including the accused s ]>lea, held that under 
ne circum tance® then- cm be no doubt that the trial was ft joint trial within tho 
meaning of s 30 of the Evidence Act Emperor ^ Aya Po Ihn IT B R 1913, 

-ml Or 170=21 Ind Cv* 1GG=14 Cr I J 5GG 

Until an accused per-on who has pleaded guilt) is convicted or acquitted 
»e is stul an accused person and i- therefore not a competent witness ngainet 
me co- iccused It is open to the Court to lefuse to accept the plea of guiltv 
returned by an nccu ed and to trv the question of the accu-ed a gmlt \\ here 
(moot two accused pleaded gmlt), but the AFagi trate took no action on the plea 
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ACT 


his ludmmnt t nfmdi^tnld cnsc 113 llnst tb ' ot hor accused directed bn mind lit 

t ysterti nrs m> 

iinqiiaLfit J crnlfc/mn *J jj^ough tljc mont of a co accuse! amounts to an 
dock The CO nc usid’m * 1 ?!!°?! i ,0t i w for , tIinul1 tonucted and removed ton* 

-.I hi S cSr™ w 11 :^^! »* ."ft 


and his confe^imi ««« wu w d« inert to ho jointly tn«l with the oft 
(l^tin^m'sW from n «, 1n ,0 . uscd ngamst the others A Sessions ca ^ t3 to k 
A I °R lOxT/'ntm nr ?<Sf L T? * or t!m purpose Ram Kichan x Empm, 
rmLS, H P It 'Z° l In lL to - 8 . F -29 Cr L J 83 c, Man 


rmperof V\T>n mu tor Vi Intl Cae *187=29 Cr L J 83d, Kanhvp 
a Tnmro, XT 03l~+ll> \y K Cr 1911 RUnjg 

**£?’£* aV^IS™ lI'S®.^ %3 


TL',1 i! adh0 A 1 R 10A * 322= Vi A 323 

on fessed tohnvll n | i j l I ,nl A f , or hiurder nntl B for 


A confessed in L . nt Uic sa,nc . A for murder and B for abe 
Seatons Jnmh i . Illff c °™mitted the murder nt the instigation of B 1* 
ment U * 1 " l> conceded tho charge against A into one of 

ask for ii non t T 1)re r>?J 0<I n did not object to the amendment o 

«« ro / ® nc « trial Held i , n t A. «a*. under 


ask for o T 1 )r °,>?J 0<1 . b >’ n Vakl1 did not object to the amendment or 

s 30 of the Evidence , ! r ^ Ihflt tho objection tint the Judge should cot, old 
against B cn > nl!f nI:C ',^ ( , hinotiktn the confession of A into consideration ? 
minted ind th r „ „ n0t he allowed m appeal emco the two charges wen son® 
of the Cni 2X S" ™<- h m Uerral ,,r, jud.ee n, would undw ss 447 to « 
ment of the el, or ^ F ° hntc necessitated n new trial and since tbeamo 

Where tin f '™ a not ohjocted to Ileg v Gobmda, 11 B H C B «ii , 
process aeainirjnI SO eT.Y <!rei01 '! 11 ' "““Sod of theft but tho .UlgnMo l ; 

process wS ’ ®f them onlj, lhe otidencc of that person again I *® 

was held to Ii, nSeo'hi ' “gr i 011 hehnlf of tho iccused who was on In’ 
eld to tic admissible Vohesh v Volmh, 10 C L R 553 

ident,5 1 Tofrence' : a„d 1 doef PrC r ion “ tun0 ofr<i,,C(! ” m srot,0 , n 3 i° tS" 

hture did nnt inJ3 rt ” 0e8 not meln cven °ffence of the same kind Thei 
bj diffe, em nersons “aV'T", 10 c0 ' tr ounces ■" lhef ’T.T» »> 

quite clear lh , e lustration to s 30 makes the meaning of he % 

fr +Vaec r Hour Chanrh a \ Emnaoi, A I I? 1900 Cal 14=32 0 W * 1 j 
aro bfimr ? C , U u e(1 n ’ Ust be <> f the samp crime of which MjJjJ 

The mofive 0 f SS*?? 0 ^ hY, 01 ^ 1, tMtimonv, nsevdentiary valued TjljJ 

S3 irv J3S-.” 5 f 

tetj t\fc f 0 r ,y ” f rfesf 

that it rS L f p i son ' butnotof murder Held bv Oldfield RndO^'L 
against the other ^1 R c i )n ^ e&SIOn under section 30 of the Eyidcoc 

is not a confpssion t , bat , w | iere the confession made by one olthe i 


per on making it or tne wueu^ — jjj* 
the Jb^ideme 1 Act U,n Tn o nenCn U , doe9 not s^sfy the requirements of J ' ^ 

- 6 Act In a C!lse under s ll 0 Cr Pro Code against the 

ns thfi f»n net tiearT /\( *lio nptltlOner W * » * ,,all 


confession made hv , „ R C!lSe u . nder 15 110 Cr ^ 0 Code against the pe [1 %>tr 
case but not in thin lv h° w as the co accused OF tile petitioiKr lu a , 

WUS mu <lm°'ihlf P l?‘ ™ admitted in evidence did tint the muff 
Bl ind Cm ™ Vofituddm a Empetor 15 C 17 H 239 - 33 C M,^ 
the Cr ProeelhTO Co1le a th Pr ° C< ’ e f ,mg »"™ st " B veiul persons under E «‘” h “ V 
co ace, .sed Thl ,? A° ,Je ?“ confession of one is inadmissible u 2 Mn*t ‘“V ,H 
“a^'.kete= S .<>! > h.v.dence Ac. jdU ^ 


to a case ke tl,e r0V,S ‘ 0nS o{ , vctl °n 30 of the Evidence Act not bein 2 *«” 
to a ease hke the present Amhnulla v Emperor 23 0 W N 403 

the latter for th!? ^i? 1 ? J0,nty , t F ,ed tbe former for criminal breach of f j,tur 
was the . h "hetment of that offence The onlj evadence «sm" !l S •’ 
b> he rorm,?r ,ku that he was lmpioperly conw tW , 
hs'ion made hi e s ' , ’ tcmen ‘ Zmprcm y Baldeo A 11 If 1881, ««■ ^„r < 
thue and isml?e,°, ne per ~on whde ho was on his trial for murder h ' r .1 ].u r 
tried alone sShse ot c Pr Vl ^- 110t admissible m evidence ngiiin st r,,r:'" 

i MaZl/, t ?‘ h , B confession and conviction of tho form, r ^ V 

An J, a" 1«81, 164 (ft 

offence Thc 'necu^wPfk a "°ther co accu ed were tried together 
necu etl though onlj liable for abetment of tho offence,* 1 ' 1 



CONFESSION 


445 


to Ime been present it the time of the commission of the offence Held tint 
under s 114 1 P Code, the accused stood in the same position 'is if he himself 
committal the offence , that his trnl with the co accused wispioper and 
thit the confession made bj the co accu-ed in such tri il could be taken into 
consider ition tinder s SO of the Evidence Act igun-4the iccumhI Thai in Singh \ 
Hmpicss, 32 PR 1882 0 

It is very lmpiobable that the Legislature luving bifon, it the definition 
contained in s 108 Expl (4), Pen il Code should, m enacting s 30, Evidence 
Act Ime omitted to expl un that the word * offence contained in the 1 uter section 
included the * abetment of in offence ’ also if the intention re ill) was tint 
section 30 was to be «o understood But if he offence abetted is committed as the 
result of an abetment and the abettoi i* piescnt it its commission the abettor 
must be held to have committed the substintivo offence Queen Emm css v 
Kahaut b C 143 Oudh (but now this objection has been removed b> adding of 
the explan ition bj Act 3 of 1891) , but see Teja v Emjnc s* 33 P R 1885 Cr 
Ihe confession of one accused cinnot be tiken into consideration ns agunst 
another unless they are tried foi the same specific offence Offences under s-> 
ui anil 3-5 of the Pen il Code do not constitute the «amc offence though tliej 
arose out of the s line f let Queen Entpie ss v Mallappa Ii it Un Cr G 450 = Cl 
rn, , Queen Empie *s v Sham Rat Un Gr C 450 
1 he confession of one co accused who was being tried under s 111 I P 
."ff^toiotlierwho v\ is being tried undei s 457 cannot be considered ns 
“J 11 8,1 “lo latter Offences under ss 411 ind 457 1 P Code, are distinct offences 
lfV n Reining of s 30 Evidence Act Nga Po To l v K E U B R 1912 
^^^-Olnil Cis 136 = 14 Gr L J 37G Where tuo persons were 
ccuseu Of an offence under section 411 of the Indian Pen il (ode another of an 
pnnffl 6 Ul1 * 8 1^7 the offences arising out of tho same transaction held that the 
third accused could not be uvd under s ^0 of the Evidt nco Act 
shnnl i tflG 0 , r two nccu&ed, though it appeared to the Magistrate that the latter 
.l", Propirlj have been charged with abetment of the offence with which the 
E. "o 8 C hl,r S ed Q«w» Emm css v Ho a Lai, A W N 1809, 03 , see also 
uaya Singh v Empress, 9P R 188b Gr Kui Ahmed % Oioun 8 P R 1874 
Tur Vs' 1 V Q l,ccn Empi ess, 7 M 579 , Emptcss v Bala Palcl, 5 B 03 = 5 Ind 

37> *l er ® two per-ons arc tried together one ch ugul with an offence under « 
"T the other under section 373, Penal Goile aconfe ion madi hj one of 
ns admitted against tho other under section 30 of the Evidence Act 

Itotsta&j ^ lutivo offence' Deputy Legal Bcmemhrancn \ Kanina 

tinotmn 11 b S t 10n ^is sect,on nmst ho striUlj construed It malvcs a clear dis 
that il , en nn admission and a confes ion It is only under this section 
offlnee co , es8I0n of one of two or mon. nc used jointlj tried for tin same 
to i mto considei ition ngunst the rest It must be a confer ion 

other ° n , ls&| hle that is it must affect both the per-on confessing and the 
as mel l I8Cd 1 he word confession, as u«ed in the Act niu t not be con trued 
of cu n Ul Ti n mere mculpntorj admission which fills short of !>em 0 anadini sion 
ment in . ( A 10 ^rms of tlie -eetion do not countenance the construction of a etite 
ln _i t# # n COn f ps ' 5 >on bj a procc— of inferential rc isomng It i* one thing to 
f<v.o lnU31T ients giung rise to an inference of guilt and anothi r thing to con 
einf?f ltmv F ,)l P ero ' ' Santga Bandit, 11 Bom L R 033-3 Ind (as 7 12 V 
of tl Sl0n Wdlnn the me unng of this -eetion i- a full and unqualified admission 
„ ' c . «««* °f the per-on making it and of a clmncter to jnstifv hi- conviction 
03 P l ^ Knp,n S,nyh V U ^ 1S31 20 , Fmprcss v Ihju A M > 


S 30. 


see wh tl! Cierm,no w * ie “ lpr n *titemcnt isneonffs ion or not, tho Ic t is to 
it of il l<> su ®*cicnt bv itself to justify the conviction of a person making 
a^au st* 0 j Lnco f° r which he is bung jointlj tried with the other per-on 


it is tindond Per Straight J in Fmprc+s \ Ganraj, 2 \ lit 


16 Qtfen ^- C **' ' ii 7* 3SS Queen \ 1 uhcdi Ttisuas 19 \\ 


R 


107 n** 11 ' & ^ al 15 19 \\ R C7 Ilrgtna \ Amnta Got m da 10 B II C K 
aa , h.huKrec Oaram 21 5\ R. 48 Queen \ Burnt a re* Lai 21 W R 

VMM, \, ? „ i2 !\\ I> 24 0 MM, K"h«b2o\\ R 8 (?MM r « „joo 


* 
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ChoiLdhui 7 25 W R 43, \«>r Bur v Empi ess 0 C 279 , Queen 
Joqrun 7 4 646 //mil , mm 1 A E 20 P R 1905 Cr , Mi v 1 

1SS6 Or , Ratjhunath \ Emjicio), 89 Ind Cns 516 = 26 Or L J 1^6 , } 

A statement bj in accused pei-on consisting of the vigtie iccu a i 
co accused, but containing no admission of in offence or a shirt in 
bejond the admission that ho only knew that a dacoitj was to ti f ‘ , 

tint he u is i pibSi\ e spectitoi of it was held not to be a conies l0 ” i_ fron 

Baipt, A W N 1S81 99 Where a ’Magistrate u=cd against an aocuseu 
charged with assisting in the concealment or dispo** d of stolen prop \ 
sions in ide b\ othcis tried for theft, held th it the confessions " el ® ” ■. die 
under s 30, Evidence Act against the first who was not cn g. 0 f j 
•same offence Mifisa \ Empress, 31 P K 1883 Ci -foe c ^bstan 

co accused c innot be taken into consideration, where he ooes cM 

tiallj implicate himself to the Mine extent is the other accu c e > it 

tiarv trie® as fir is he can to minimise the pait he took «i l tlttnl enl 

Empeior, s Ind C is 719 = 9 MET 318=1910 M W N ° ^ 
made by a prisoner before the committing officer winch unP 11 .i gyulfnc* 
and exculpate himself cannot be regirded as evidence > under - Jlir 
Act Queen v Keahuh Bhomia 23 W R Gi 8 see also hum & r lb? 
14 Gr L J 68h-2llnd (V 378 A confession must be one tV 1 c ljw- 
accused must inculpate himself Bigna v Empeior 19-h r Xim - 

94 Iml Gas 258 = J7 Cr L J 594 = A 1 R 1926 Fit fjW'W' 
Emperoi 2 A L J 53 = 2 Cr L J 23 Empress v U A r' 0( je makes * 
person against whom enqiuij is made under ection 476 Gr Fro > . j* V i lence 

confession it is a confession within the meaning of section . Me* 1 

Act Emperor \ Junaji, 26 Bom L R 614 = A 1 R 10.A , detailed con 
because a confession b> one of the accused is not a complete in v Epifti# 
sion up to hilt it cannot be rejected against the co icon sec! x^a e,, co-' lCtU \ 

k I R 1924 k 511 A statement bj an accused that he ana n ^ * t 

sti uck the deceased in exercise of their right of pnvate defence, = , 1 

confession ind cannot be tiken into consideration igainst the 
- - - - 531 = 85 i n | pis 


Conf? s 


rmpuor, 0 Lah L J 431=20 Cr L J 531-85 Ini Ui’ JJGugli n''* : 
lecorded in the manner piovided bv the Cruninil Fro Code e 'JG i t u e m i»' TP 
a Magistrate, outside Bi India if proved against the pei son who n ^ (he *\ 

taken into consider ition agunst others who are being tueai 

offence Gobi win \ Emperor, G9 Ind Ci* 257 = 23Cr E J o< ^^jion 

nn acui«ed person which -nggests an infeience of guilt m ij a l ) t5jM r,l ‘ , L, 

sion though the person nuking the stit ment may directly ripu . Qn ^ati) 1 ‘ f 
tion m the enme Such i statement raaj be taken into con i<w ^ . n co-®*' 1 t » 

poison making the statement hu» it mnj be unsafe to use it ng conr« c,l0 " r i 
Jasorfa \ Emperoi 33 Ind Gis G91 It is not safe to support , _|„ c h tl* „ 
persons bised ololv on a utracted confession of a c° ncc E v /WjA 
implicate the confo-sor to the same extent as the co prisoner W . 0 { j i n 

(1918) Fat 175 = 46 Ind Gas 842 Statements made hi on „, r nia'k , i 

crimm Uin„ nnothu set of prisoners, when each iinln ‘dual pri o ^ j H ‘ t 

him self in which lie wusfrei from nn> criminal offence ougnt ^ 0 f the ** t 
consider ition und rs 30 of the Evidence Act again 1 * tut IJ n ^ totiiU' '', 0 

ce2l"l v s ,v* 


sv* win n the two Us although tried together wire tried UPJ 1 o 1 „ - ^ 
ch irgrs Oitrm \ Ihtwtaiec 21 M R Cr 33 Queen v A«w m a i 
I 1 ' A confes ion made bj an accused person before a ^ p 

t~ 
i ! 


‘stnte cannot 1 h admitte«l into evidence under this section J)tlw „ 

mg tin coiift« ion must lie i xammed to prove the c .°* 1 “^ 1 9l0 " / jjoiti 
u«< d ns evidence Emprnii v Dim nkn, 1G Bom Ij R -ol=- 
,r Cr E 1 4\5 


slOU M ‘ 


Made *• l he word firm'd in - JO iiiust nfir to n conf» a J u,, j ( 4 ., k 
baud" l tr Garth ( f m Impress \ I shootosh ChnknbuU' - rt I 
Imjrratnx % 7 amjaialad Lilian, ISOy 11 Mo Jour > ^ rt d 
^rcii m to i not to lie mul n- if the words at tin trial worr . jj, ( ( t* r 
wtird Hindi mid tin, word recorded sub hinted for P r0> tu alu 4 
ion ft moii nut I., at am tim bv oin of ml accused • 

trial for tin inn otf nt am 1 m tnkf n into lonrub ration 


I limb T a 
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the- other acui ed per-on** (> Mad L Tour b7 “ AN lint hav o wl got to prov e v 
The <lnt> of the prosecution is to prove nil n 1< v int facts e«sential to establish 
the guilt of the icut-cd per-on But m ttt< r- of proof mu«t be facts which an 
m existence nt tlm time whi n the elmrg< is made and tin expression ‘proving 
n confession* is to nn mind mnppliLnble to the procedure where the Judge 
n«ts quo tions nnd nn ntuisul person piles explanations under a special section 
provided for tint purpose 1 tahadn Pro '-ml \ Fmpetor 70 Inti Oils 1025=25 
t> 1 7 'Vr>«21 \ I J l?0 *>(1921) A I II MI 123 = 45 A 123 see aLo 
Queen Empi rts y Puhhu, 17 \ r >24 , Queen v Padua 21 \ >1 It 

seems to me that when \oti prov« a confession made hj a pcr-on \ on tender 
evidence nt tin. trill that on some prcvinti* ocuismn he did in fact, make a con 
confe 'ion, nnd to mj niind that is the on ij thing which was ever contemplated 
hi the section * Mahmleo Pm t</ I Fmpeior supra Vnj confession made 
before a charge is ndmissibh The term confe “non* in this stction is not res 
t noted to ftn un retracted tonfi « ion n- once n confession is proved it mij be 
taken into consideration V confession which is irrelci ant ngunst the necu ed 
under section 21 of tho j ltdence \« t ciiinot be taken into consideration again t 
a co-accu-ed n* well Emperor v Inula, 1G6 P L K 1011 = 10 Ind Cn 310= 
9P I{ 1911 Or -22 P AV II 1011 ( r =12 fr I I 2(»7 , Pam i rmpoo i, 
-ML J 100=2 Cr I I 7> 

Statement of a pi r on jointh trad with otheis for tho «ame oflence is non 
the less an ndim -non regarding nil that the per«on know about tho otfencc affectm* 
lumsdf and the otlur persons nurelj hi the fact of the Court not holding him 
-uiltj of the ofTmco with which he is charged Quern \ Palm Khan > N \\ I* 
213 Statement bi t person befort ho is charged for am oirence bj police la omv 
an admission and is ndmis ible against him but not ngrtin«t co-nccn od Paj 
Kumar \ Fmpeior AIR 1929 Pnt 173=0 P L T 449=111 Ind k i« 721 


Affecting himself and some other To render the con ft s«ion of mu person, 
jointlj tried with another ndmi-'ubU m cudence again t the httei, it mu«t 
appeir that tin confession implicates the confessing person -nb tantullj to the 
Mime extent its it itnpltc Uc-* tlio person n^ninst whom it is to lie used, in the com 
mission of the oflence for which the prisoner* arc being jointlj tried Queen i 
Ptlnl Alt, 10 13 L II 453 = 19 A\ II Cr 07, Queen i Mahesh llisuas 10 13 h It 
455 Jiote=10 \\ R Cr 10 Before the confession of u person join tlj tried 
with a co accused cm l>o taken into consideration iguuist s UC h co accused it 
must appear that thp confession implicates the confessing per on Sub°tamiiiUr 
to the some extent us it implicate s the person again t whom it is to br 
in the commission of tin oflence for which thej are being jointlj tried. A*r 
Pla \ Queen E mpiess, L B U (1893 1900) 7 The rule that tlie noma 
of one prisoner can he considered ngain Q t anothei is npphcabh, ojJt- tL*s; 
the statement amounts to n confession of guilt and implicate? I 
Pulpiest v hadir Baksh A AA Is 1885,301 Before the confer kci ^T-erc. 
jointlj tried with the prisoner can be taken into consideratK*, iima «**■ 
prisoner it must appeir that that confession implicates tlu con£*-*^ir>ur-arL 
stantiallv to the same extent ns it implicates the person agaj tc* vu m. x "»» g, y 
used in the commission of the offence for which the pnK»n*"> ar* i - W 

tried In re Khatlei Mohttn Dud 2 I G 37, Quern r & ~a, t* 

Imperatrtxx Babaji, 14 Ind Tour N ^ 175 Sherotj r En irFir-, £ f oy. 
Aag 78 , Bttpta v Empci or, 94 Ind CV 258 Duran ~ 1,-r •*<" f« -» tZ 

1002 Ntrmal \ Fmperor 31 C AA N 239 To ^rrutr’jh-t^ ^ J* 

tessing pii'Oner must tar himself and the per on o'tos.-V r*n>5oLva. 
and the same bnWi Empress \ Ganraj 2 A 44“ C >f Zr'-^ > '-r f Ta/i 
24P R 1910 Cr =193 PL Pv 1910=gj n j (».j> f ,/ I' 
hid Cas 347=7 Lah L T 51 r ' 

^elf exculpatory statements made 
evidence against tile otliei co-accused. Fn V»a» — • 77^ _ 

Poor Bur Kazt \ Enipt ess, 0 C 77^*. T ~ •> -t 

A I R. 1029 Nag 360 iVnhuI lh, r - i. 

' v I R 1929 Bom 295 2. ! f 


v/ aid=r« J o v ‘ > '’, 
, 7, y *-5sr 
'r7r~s W r ^ 


section 30 of the Evidence Ar* i 
person or persons against rl^jl 


■** 2 n» . - 


S 30. 


448 


THE INDIAN EVIDENCE ACT 


along with the person proved to have made it, but the law nowhere requires to 
the confession should have been made m the presence of the person aMin'tporo 
it is sought to use it Queen Empicts \ Kailua, A W N 1894,11 Aconie'i 
made bj one ol the co accused who does not implicate him self to the same ex 
as he implicate*, the other co accused and who tries to throw the entire blame 
the other co accused is ot aery little a nine at least as against the other c0 ^ 
KunmSubudln v Empcoi, A I R 1929 Pat 275 =8 Pat 289, Tvpundasv ham 
25 Cr L J 761 = 81 Ind Cas 249 = A. I R 1925 Sind 11C It » not the iUfl dw 
unless a confessing pri oner implicates himself ns fully as his co nau>e< . 
ment will not he admissible, the principle being that there is no guarantee 
maker of the confession is speaking the truth All that is required i ^ 
confession shall substantially implicate its maker in regard to the crim g ^ 
he and his co accused are charged It is not necessary that there s 
admission of actual guilt The admission may estabh h coiwi rue , & 0 { 

Section 30 of the Evidence Act applies to con fc^ions made to me ^ ^ 

the same village is the accused Sul a Itaulv Emperor, 4 Pat ^ to 
confession m order to be admissible under this section mu t 1 ? 
confessing prisoner substantially to the same extent, ns it implicate £ pn 
against whom it is to lie used Since the amendment of the sectio > ugp fl n* 
which implicates its author meiel> of an abetment m ay nevertl neie 
a confession against the other co accused who is therein charged on erff> J 
principal offender, but a statement alleging that the confessing p l3 not* 
forced b\ threats of death, to remain an impassive agent in the cr 
confessiou within the meaning of and for the purposes of s 3U or igio*^ 
Act Oul Haisanv King Empero i, 24 P II 1910 Cr =193 r on 
P AN R 1910 Cr =8 Inti Cas 250 _ , t u e other f^ r 

Two persons, jointly tried, the one for committing ft theft anu j, e H t’ 
haung abetted it previously and of being present at its commission, \ ( t. 

be jointly tried for the same offence within the meaning of *» 

Bag Shah \ Ctoun, 3 P R 1879 Cr yjsonth 

Confession implicating the confessing prisoner more than the ' cop ^ cC ,^l 


uoniession implicating xne coniessmg prisoner r n . ftnV acc>^ 

in the commission of the offence, charged against all Although inW 

cases laid down the rule that a confession of an accused 11 Jij W 
consideration against his co accused when it implicates him sub^a Queen* 
same extent as the co accused (vide Queen v Mohesh, 19 NN K 10 n>ma) 1 , 
Belat, 19 AV R G7 Cr , Queen v Baijoo, 25 W R 43, Empress \ u ‘^conU' 
444, Imperatra v Bahan 14 Ind Jur N S 175), yet on P rmc, P* * than » 
won should be admissible if it lmplicites the confessing pri one ^, c 0 ffb ffe .i 


same extent as tne co accused (viae Queen v Jtione^n, lv ‘ nu»a) , 

Belat, 19 AV R G7 Cr , Queen v Baijoo, 25 W R 43, Empress n fr 

444, Imperatra v Bahan 14 Ind Jur N S 175), yet on P rmc, P* * than 1“ 
won should be admissible if it implicites the confessing pn one ^, g 0 ffbef* a 
co prisoners in the commission of the offence charged against ai 8t ,gfltiOS 
made a confes ion thnt he lumself committed the murder at the ^ ^ con f L ^ 
B who was not present at the tune of the commission of the •enme Q R N f 

can be taken into consideration against B 7? v Qoando 11 B flCCU 9cd , f 
So also this section is not limited to cases where the confes mg « „ md' ref , s 

implicates nnother accused but extends to cases where t lie confes jjiO 1 * 
nffects a co nccused Empeiot v Shna bhai 50 B 683 = -7 Or 
Bom L R 1013 = 97 Ind Cas GG0 = A I R 192G Bom 513 jjtfl 

Confessions implicating the confessing prisoner substantially pji' 
extent as the co prisoners in the commission of the offence A TOin9 t n 

by an accused person before it can be taken into consideration at, ^ 

prisoner ns is provided m section 30, Evidence Act must amount cMi’'’". 


MAY TAKE INTO CONSIDERATION 
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u«ed against his co-accused, ho mu-t have implicated htm«elf by such confession, g O 0 
to the same extent as the co-accn=ed Sheikh Sheroo v Emperor, 81 lnd Cas 
891=25 Cr L J 1007= A I R 1023 Nag 78 Only acontession implicating 
the maker and not exculpating him is admissible ns against the other accused 
Topandas v Emperor, AIR 1925 Sind 11G 

Confession implicating the maker in a lesser degree Statements which 
inculpate the maker more than or equally with others, alone can afford any satis- 
factory guarantee of their truth This minus that less weight must be attached 
to statements which implicate the maker in leaser degree than others Where 
the principal blame is laid on others the statement i* seif serving according to the 
ideas of the person making it and 19 excluded from consideration Such a state 
ment cannot be held admissible against the co accused kheo Chat an v Emperor 
9 lnd Cas 383=2GCr L J 1317 = 21 N L It 88 A confession by each of the 
co-accused implicating self and co accused as regards, robbery hut throwing the 
entire burden for murder on the other is admissible as regards the former offence 
but inadmissible as regards the latter Mian Khan v Emperor, 1923 Lab 293 
see al-o Queen Empress v Dnyanu, 1 Bom L It 428, Queen Empress y 
A itr Mahomed, 8 B 223 

Statement entirely exonerating the maker and inculpating his co pn 
Boners A statement which entirely exonerates the maker and inculpates his co 
co-prisoners cannot be called n confes-ion and hence it cannot be used agunst his 
accused Queen y Alohesh, 19 Y RIO Queen v Belat 19 W R G7 , R v 
Amnia, 10 B H C It 497 , Queen v Khukri, 21 W R 8 , Queen v Bunuarre 
Lai 21 W R 53, Enipiess v Dan, 6 B 288, Queen \ Laga, 23 R 24, Queen 
v Keshul Bhooma, 25 W R 8 Koor Bux v Empress, G C 279, Queen v Baijoo, 

-5 W R 43 , Queen v Ganraj, 2 A 444 Such statements are made without 
either the sanction of an oath or of that substitute for that sanction to which I 
have already referred viz , implication of themselves in the charge on which they 
have been tried , in short without application of any test of truth whatever ’ 

Per Phear J m Queen v Belat, 19 W R 67 Cr 

Proved Section 30 requires that a confession made by one prisoner 
which is to be used for the purpo=o of affecting another, must be proved Queen \ 

Chunder Bhullacha> gee 24 Y R 42 The expression proving a confession” 
is inapplicable to the question and answers under s 364 Cr Pro Code Mahadeo 
Prosody Emperor, 45 A 323=21 A L I 179= A I R 1923 All 322 When a 
confession is taken in the absence of other prisoners and the latter have no oppor 
turuty of denying or even of knowing what their fi llow prisoner has said e a, 
when it has not even been read over to them afterwards it cannot be said that tne 
confession has been proved Empress v Chundianalh, 7C Go , Emp> ess v Laksh 
man, 6 B 124 After proper proof, such confession can be taken into considera 
tion Empress v Lakshman, GB 124 

Court The word ‘‘Court’ in this section moans and includes m a trial bv 
jury, both Judges and Jury Empress v Uhutosh Chud n butty, 4C 348 = 3 C 
L R 270 (F B)=l Shome L R Cr 79 

May take into consideration The words “taken into consideration” in 
this section mean “taken into consideration ” for the purpose of arriving at a 
conclusion of fact, and though a co-accused s statement is not technically evi 
dence within the definition given in s 3 it may still be u«ed quantum laleal for 
the basis of a reasonable inference and if a jury think it sufficiently supported 
ft partial or qualified admission of guilt on the part of the accused himself 
wid by admitted physiol facts pointing to his connection with the crime imput 
ed to him, they are not preculded by law any more than by reason from finding 
of guilty thus sustained Queen Empress v Bayaji, Rat Un Cr C 311 = Cr 
-Kg 64 of 1886 These confessions mav be considered but they cannot be 
accepted ns evidence of any fact necessary to constitute the offence In re 
Aim tappa Goundan 2 Weir 741 , but see Raghbir v King Emperor, HOC 
0 - 8=8 Cr L J 393 The meaning of the words “the Court may take into 
consideration ’ such confession as against such other persons as well as against 
the person who makes such confessions is that, if there is other evidence which, 
if true, would establish the charge, the confe e sion of a person being tnea 
57 
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jointly for the same offence may be taken into consideration by the Court as 
may be used foi the purpose of corroborating the other eudence hnanmi 
Queen Empress, 4 0 C 69 , In re Alanga Bah , 2 \\ eir 742 “This section oe 
not provide as has been repeatedly pointed out by this Court, that come > , 
evidence, still less doe^ it -ay that it shall be the found ition of a ca*e s 
person implicated The legislature very guardedly sav- that it'rnay 
into consideration and I think the obvious intention of the LegislaW. ^ 
■saying was that, when, as against any such person there is evidence i ^ 
Ins conviction, the truth oi completeness of this evidence being the ^ 
question the circumstance of such person being implicated by the con ^ 
one of those who are being jointly tried with him, should be taken 
deration as bearing upon the truth or sufficiency of such evidence . 

J in Queen \ Chundet Bhuttacharjee 24 W R Cr 42 This cect ‘ ^ ^ 
say that the confession referred to theicin is lelevant but ouh c ays tn t tt t# 
may take it in to consideration against the co accused The Court nn? 
consideration such confession with or supplementary to relevant tnci ^ r 
foim the basis of a judgment As a matter of judicial prudence ^ j ^ 
implicating others must be regarded with suspicion SaU « v Bmpe » 0 [, 

J922 Nag 146 - 65 Ind Ca* 561 = 23 Cr L J 129 The 
co accused can be taken into consideration, but the Court requires ^ ^ ^ J 
before acting upon such a confession King Emperoi v Baker ill, yjr 

492=19 OWN 594 = 42 C 789 = 28 Ind Cas 657 = 16 Ci L tfil* 

CiOu.ii 19 P W R 1916 0=17 Cr L J 156 = 93 Ind Cas 
Bawl v Croitn 34 Ind Cas o32 0 { preon*? 

A Judge should charge the jury that the mere confessions * jj,* 1 
tried simultaneously with the accused fot the offence, which art- a ' ; on lrto^ 
mannei made operative as evidence by Act I of 1872 section ou, car 1 

lated ns evidence of a defective character, and that they require pc F 

scrutiny before they can lie safely relied on Queen v Sadhn '^hm t u 

Cr 69 St ’ ' ’ - - ‘ 

definition c 


Empress, u x> xv ixouo xuuvi ooo, jmjtenw ix v ***t/“y» uo<‘" 

& 394, Queen v Khul rcc, 21 W R 48, Queen Empiess y Kamjajr -^lll 
Weir, 3rd Fd 494, Queen Empiess v Kfiawha Bin Pandit, 10 » ’ 

C R App 15, 7? v Dipnaiam 37 \ 247 , , u c find tr 

In Queen Em puss v Kaqa, 2o V R 24 Cr Pheai J aa “, .» fl od 1,11 v 
Legislature avoids saying that confe-sions of tins -ort are r » 

used as ov idence it say s merely the Court may jft’rojTi 

confession Jackson J in Queen v Chunder Bhuttar/iarjee,^ ^ s 
Marl bu and Moms JJ in Queen v Nivain Tel, 27th May l°7o ( pJ/.j 
overruled in 4 C 485) nl-o took the ‘•a me view Rut in J m r\r ,. 0 t nvd* 
CUucl erhutty 4 C 483, the 1 nil Bench said that the Legi laturo n on" 1 
tailing the confession of an accused person ‘evidence agnm*t "sonew*) 
has not so called it because it is not the phraseology of the Act .j^ugfi it •* 

the 1 ull Bench, confC"<ion i evidence for the purpose of section ** <vr*r 

not nppear to he -o according to section 3 of the Lvidi nee \ct. *T 

ncml test inustbt applied to confessions by co iccu edastootnr 
tlcnce, wlien it is intended to he used ngiuist persons other than „otp^ 
them except that it must not b< forgotten that the con fe* ingpr^c . ^ c f ft. 
Ins statement on oath and that his fellow prisoners have not ;ui« 
examining hm nnd thus po ibly of exposing hie falsehood r iV 

in v Empress 29 P 31 lbSO Cr 'The confc aa ion of a t , pn f 

considered with other evidence, and if in taking all together an ^ jtal * 
matter licfore it the Court behoves that the events dr tailed e V nm <wtt* v * 1* 
existence is so probable that a prudent man ought, under the Circa j 

particular cn«e to net on the supposition that they hive exi toil j poir** 
tlicn bold the fact stated to l>e proved Per Brandt eth J in iw , t 
of n co-«ccuse<l, u eviden -o though not conclu ive or of great w » 
other accused. May l>o considered in this section means n* . 4 

M in the nature of t valence and tho confession must b> Irt ™ . -.vU*^** 
Jptprti «V burnt ru A \\ > I<v3i, 3* The conf< s»i>n Of tn« * 
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strictly spelling evidence against the other oil a joint trial for the same offence S, 
Empress v Sum!) a, A W N 1884 38 , Emperor \ Babar Ah 42 C 789 The 
confe«sion of *i co accused, is evidence of the weakest kind, and if un 
corroborated i-- not sufficient to warrant a conviction Man! i Ten an v Amir 
Hossein, 2 C W N 749 A confession under section 30, mav only be taken into 
consideration but cannot be treated is substantial evidence In the matter of Ram 
Mulb, 1 J G 77 , Queen v Naga, 23 AV R Or 24 The words ‘ taken into 
consideration ” m this section mean that the confessions of a co accused are not 
to have tho force of sworn evidence A conviction resting on such a confession 
alone cannot be maintained Queen Empress v Nvmal Das, 22 A 445= A \V N 
1900, 169 feuch evidence can be taken into consideration for the purpose of 
arriving at i conclusion of fact, and though a co accused s statement is not techm 
call) evidence within the definition given in section 3 it maj still be used quail 
tiu/i i aleat for the bisi*> of a reasonable mfpience, and if i jurj thmk it suffi 
cientlj supported h> a partial oi qualified admission of guilt on the part of the 
accused himself and bj admitted ph>sical facts pointing to his connection with 
the crime imputed to him, they are not precluded by law any more than by reason 
from finding of guilty thus sustained R v Baqaji Rom Amlu, 14 Ind Tur N 8 
484 see aho Empiess v Sundia A W N 1884, 38 Although the weight of 
the confessions may be regaided as great against the party making them, tho\ 
mu<at be accepted with great caution agunst the co accused whom they implicate 
unless theie is corroboiation forthcoming fiom an independent source which 
would make it safe to act upon the conte^ion^ Rama Kanqappa v Emperor, 
AIR 1929 Bom 327 In Empeioi v SabitUian 4313 739 = 51 Ind Cis 65*= 

-l Bom L R 448 on a leferuice on difference of opinion between Heaton J and 
J , Scott C J concurring with Heaton J and differing from Shah J held that 
the confessions of the co accused were evidence against the accused inasmuch as 
there was testimony independent of the confessions which affected the accused bv 
connecting^ or tending to connect lnm with the crime Scott G J remarked 
\PP 469, 470) — “If the confession (of a co accused) is corroborated l>> other evi 
lienee it matters uot whether, in proving the case at the trial the confession 
precedes the other evidence or the other evidence precedes the confession 
as regards the confessions of co accused tho Indian Law lias no counterpart in 
England, but it seems to me that for the purpose of admissibility such confessions 
stand on tho same footing as accomplice s evidence and that their weight must de 
penu on the cucumstnnces of each case ’ On thus poiut Scott C / diftcred from 
( t 0 pl r i ne °f Afarleod 7 in Emperor v G angappa Raideppa 39 B 150=21 Ind 
Vj’N" 073 = 15 Bom L R 975, where the learned Judge had expressed the opinion 
nat a confession of a co accused would c tund on a different footin„ to the tc ti 
'teoomplice, and tint the Indian I v nlenee Vet treats it as having a 
ughcr probatrvo value than similar evidence uould have according to the Engli h 
t j j A&ordmg to the latter ruling then, is no dificicnce between the Inn m 
nglntid and the law in India on this point except with regard to the corrohor ition 
on a , c ? om P‘ lce evidence Both decisions igree that tin confe-uon of co accu cd 
^ouiu not be said to be corroborated 1>\ the confession of other co-accused In 
emperor \ Gangappn Raideppa supra the Court ob'cned that there was nothing 
, i 8 Evidence Vet ot 1872 which prevented n (ourt from convicting after 
Tn 1 K i cor, f pC! Sion of the co accused into con nkration , hut the High Courts of 
adia had laid down n rule of pnictiee wlncli had nil tho rc\erencc ot law that a 
’’Onvicuon founded ‘•olcij on the confe-*ion9 of the co accused could not Ik 
obtained Rama Rangapm v rmprror A I R 1929 Bom 327 Mansuu/ \ 
^mperor V I R 1929 A 92S , In re Alagahan Bah 2 \\ eir 742 The expression 
Uia> take into consideration points to tho necc» it\ of th n rc bung other evidence 
» n , r< - c ® r d to which this statement can lend n^urince \echa v Emperor, 109 
jnd Cas 801=29 Cr L J G09=A I R 1928 Nog 213 Under this section 
*ne Court mnj take into consideration a confession made In an accused person 
against tho co accused i the Court can onlj mat a tonfe- ion as leading 

*° °^ ,er evidence ngam t a co-aecu'wl, but a com at ion ha^ed ou the 
conlc-*i<in ft co-accused nlone wcxild be bad in law D'leivlrn Winttachari/a \ 
^mperor 8 Pat L T 5b0«10llnd Cvs SS!=23Cr L T 497 = A I Ik 1927 
at - >< The «tntement of a fellow prisoner jomtlv tried, i* bj it elf evidence of 
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the weakest kind and it is the dutj of the judge to point this out to the r 
Queen Emp) ess v Jhma Vali, Hi t Un Cr C 436 , , y 

The general rule would seem to be that each ca e must be confide VaI 
meats and that the Court must decide, after the most careful con B iaerano “ 
effects of a confession coupled with the other evidence on the record 
degree of proof referred to in section 3 of the Evidence Act has been receiT 
King Empetor \ Nga Po Tha, U B R 1913, 2nd Qr 170-21 Ind Cas 
Cr £ J 566 The Natjan v Queen Empress, L B K {1893 1900 ) ( ^ ^ 
higher value can be put upon such a confession than upon the Staten , j 
accomplice Emperot v Abani, 8 Ind Cas 770=15 0 W A 25- 
710=38 C 169 

Confession of a co accused must he corroborated Although a 
of one co iccused maj be taken into consideration against ano 
provisions of this section, it would be unsafe, if not illegal, to rely f ^ | K 
further corroboration m material particulars hat am Dm v Any * lQ er u 
1929 Lah 338 So it is cleai that although such evidence is , 5 . orro borJi^ 
dence under section 30 no weight can be given to it unless u 
Queen v Jaffa Ah, 19 W R Cr 57 Queen v koonjoo,X> \V « ~ fay? 
v Sadhtt MondaL 21 W R 69 , Queen v Naga, 23 'V R -4 H u v in dtf'- 
v Dosa Jna , 10 B 231 So, such a confe-^ion must be corrobor 5 {, 

dent evidence befoie it can be acted upon Queen EmpretsrJ** Awiff * 

306, Jmpei at r ix v Ganapabhat, 14 Ind Jur N S 20, <?w«» AwW t^r r ^ 

Weir 3rd Ed 499 Queen v Baijoo Choudhury 2o\V K 

. zn ir.D in r* r>i 1 A KmtiCTSS V S < 


Beg v Avwigota, 1 M 163=2 Weir 740, In re Kuppam, a Y E<nP cror ., i 
355 , Manh Penan v Amir Hossem, SOWN 749 v j/afa/A 11 * 

O C 328 In re Iimnasuami Bogan, 54 Ind Cas 479, ,Qm ^ JW' 

H C R 19 , Queen Empress v Jadab Das, 27 C 295=4 C ^ 

v Emperor, 10 C V N XVI, Nilunja Behan v fl, A * 

Emperot v Gangappa 38 B 156 Nga Po AW , v Emperor J p Cr *» 
Cr L J 748-/ i I R 1926 Rang 127, *$»£»*«* n**# 

405=11 Ind Cas 1001, Queen y Durbaroo 13 V R Cr W * iff 1 1 
sufficient evidence of co-accused s guilt Manna Lai v & / c onvit l,on L t 
Oudh 3 The confession of a co prisoner can not pet sust , . 
in order to achieve that object it must be corroborated I ^ J) 1°“' V* 

evidence in some material circumstance Khct Singh ’s i* j t , s tnri0 n ( 
913 = 22 Cr L J 161 It must be corroborated by independent Q-Bt lo4^ 
»n material particular^ Ramasnami Bayan, In re 11 46'’*/ r 

479=21 Cr L J 79 see also Empetor v Axvmiddin 57 Jg v ^ 

Ij J 638 Emperors Sabit Khan, 51 Ind Cas 537 = 43 R /- nn «Mutes* tt *"-«v 

118 = 20 Cr L J 497 But “there is no rule as to wnatJJ Vpend *T n ‘ * 

independent corroboration in n particular case ^nnt m idertjh^Y 

circumstances of that ca^e I desire to refer, however 

the start fird the evidence which is supposed to afford inuope . 

mu«t lie it«elf reliable and not doubtful evidence which is indent 1 

consequence of the confessions, otherwise it will not bo in F l . #c0 4‘c t 

tion Pccondh the v due of theconfes ions of the accu ed o pointe^,? r y 
when tho o confe«"ions are retracted at the ,e ,<,r ' ,0 " *"*” ' 

1as%n v King Fmpcror, 28 C C89 = 5 C.V 
ory tahlmohan 10 Ind Cas 15S2=3SC 

Heaton J m Emperor A *mbitUtan supra . -/ 1 — , »* • 

to show that the storj told hi the accomplice is not a made ^uj an r r t » 

invantblj tho cn-e that this is po , for if the accomplices stor ^’, »j, e tii’ J< *. jA 
true if., if henallv wen. pro ent n9 he pays he vas, ^ 0 uH b - 
occurrence to which lie dejtooes nil his principal fm.t« Ol cc ' • jn i 

and In* Matt men t of them might lx cxix*cte«l to lx* c0rr0bo i?L c flue*tp5 n 
culnr or other hy the coll iteral circum tanci^s of the . ,,.d V^ 1 « w 

not whether the etorv isgtnenill} true lint ichethrr d nt f 

ichteh afftft the jvrsons tcho are accused by him because it is j „ j (f (* 
tliat the rca«on for suspicion and uncertaintv come into *0 
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Vohesk Bistia <>, 19 W R Cr 1C(21) So it is clear that the corroboration mu«t be 
as well in respect of the identity of all the persons concerned as of the corpus 
tfcucfi G Sind L Jour 9G ( Vrticlc) It v Sadhu Vanda!, 21 W R GO , Reg 
' Badhu, IB 475 , It v Kahappa, Weir 3rd Ed 494 , Queen \ Dosa 10 B 231 , 
rm'o ' Rama Saran, 8 A 306 Pamc H Tax \ Emperor , 89 Ind Cas 

oS9*»2G Cr L J 185 The rule, ns I understand it, requires that before acting upon 
®uch confessions the Court should insist upon independent corroboration from 
other evidence in the case in material particulars particularly a» to the identity 
of the accused Emperor v Sabitkhan, sup) a 

Non the question is what independent evidence is sufhcient in the eje of law 
to corroborate the confes-ions of a co accused so as to entitle proper weight to be 
attached to the latter and to justify the Court in accepting them as true, and 
acting on them ’ 6 Had L J UUclc 97 It must be borne m mind that this 
«ort of evidence being evidence of a very defective character should be more 
examined by the Court before it can be safely lelied on Queen \ Sadhu 
p " R Cr 69, Queen \ A ago 23 W R 24 The corroborative evidence must 
oe more cogent and should be more strictly examined by the Court than when an 
accomplice gives evidence ns a witness Imperati ix \ Qanapahhat 1 4 Ind Jour 
" ® 20 R. v Sadhu Hundle supra Tliero is no doubt as to the sufficiently 
corroborative diameter of the testimony of independent eye witnesses or of con 
tcssions made by the accused, m addition to confessions by the co pnsonei ira 
planting him, but the difficulty arises in cases of circuinstantnl evidence What 
is the prcci e test of sufficiency of corroboration when it consists of circumstantial 
ev utenoe What must then be the nature of the corroborating facts’ (6 Had 

f' •/ At help 97) In Queen v Chunder Bhatlarchajec, 24 W R 42 Jackson J 
seems to have thought that if the other evidence “tended to criminate ’ — though 
apparently not sufficient f pe) sc’ to support a conviction from the co prisoners — 
it was sufficient conoboration A similar viow seems to have been taken m 
Jvipctatrixv Bapaqi 14 Ind Jour N S 348 Phcar J went a stop further in 
fjueen v Aar/a, 23 W R Cr 24, 23 and said that vvheie the cncumstautial ovi 
,'™ Ce constituted “a very strong prnna fane case” it was sufficiently corrobora 
dihcle 97 But m Empress v AshutoJi Chaki abut Up, 4 C 
shmli i ^ 270, Jad son and Hacdonell JJ said that an accused person 
«h!ni l 0t J** 5 convicted ‘ on the ground of such confusion corroborated by circum 
tantial evidence unless the circumstances constituting corrobontion would, if 
eiieveu to exist, them elves support a conviction ” But to hold that an accused 
ought not to bo convicted on the ground of a co accused’s confession 
corTk™. by circumstantial evidence unless the circumstances constituting 
° ri ' tl0n won ^>if believed to exist, themselves support a conviction is to 
of v r? r ,' 3ec t |0, J 30 of the Evidence Act superfluous The truth is that the question 
__ hat corroborative evidence is sufficient, with the confession, to support a 
* must depend on the circumstances of each case Uqappa v Empero), 

A 1 K 1929 Mad 493 = 1929 M W N 272, see also Per Qaith C J in Empress 
nr?® Cnakrabutti/ supra , Emperor v Sabil Khan 43 B 139=51 Ind Cas 
p 1nt , he corroboration should be by reliable witness IItra\ Croun, 19 P L 
P W R 1911 Cr =9 Ind Cas 39 The mere fact that the statement 
pi «r® c0 ’ nc °used was u=ed as corroboration of anothei part of the finding nbout 
A I R S ^ or settin ff the conviction Shcodatl Rap v Lmpetot, 

„ j 19-9 Put 01 The mere identification of an accused hy a confessing 
f " r n( lmittedly knows him, is absolutely no corroboration of the statement 
RW a i' 1 n S8l 5 IICCUS(;i ' Dungarv Empcroi, 95 Ind Cas 938=27 Cr L J 
,, * A. I R 1926 All 603 The conviction of an accused cannot stand alone and 
niu =t be independent evidence entirely outside if the confession before it 
T "2 Uf *d Ltlaram Oangan Hull, In re, 20 L W 202=25 Cr L J 1041 = S1 
t ^• as . 817 = 1924 Sind 805 The motive for the crime will not bo corrobora 

op' e ^-ce of the confession Sheo Ambai v Emperoi, AIR 1925 Oudh 
bv confession of one co accused cannot bo said to lie corroborated 

ho* * G0n / ession °f another accused a* against the accused person who 
thn * n * esS( ^ nt > but tho confession of one co-accu«ed may funush 
, ' ®° E r °ooration of the confession of another co-accused ns agninst the latter and 

cet-rsa Qanjaram v Croun, 60 Ind Cft3 786=22 Cr L J 290, Em^ror v 


!. 30 , 
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(tninjapa Horn L It 97o«2 Bmn Cr C 1 11-21 Ind Cm G7I«UCr Cl 
025 = 28 11 1 K, 1 mpnror \ llndhi, A \\ N 1^1, IS Tito con vision bi^ioa 
Oil coi fcs-uon of n co mx« od not corroborated m material particular* at micp’O 
cl*, nt ovule mo is till (.n! I Mir S hah v / mvrr**, 20 P It I t>S09 , / m/irwt 
Pina \ \\ \ 1x^5 {2d l mprc*i \ Phan am 1 \ 601 , In te A "/'I* 2 " J 
I. 1 l>5«‘)(r I I JUS -7 Ind Cm '17 , . 

Vn accus'd |h r'oii ought not to Ik couvk tub) In re the onl> evidence 
Inin ii tin tonft'Sion of n to-nccu*od and urcum tantnl .evidence, w ' J 
though true would not h) its« If support a conviction Kidnn \ / 

pei oi, GO C 201 2\\iir 710-7 M II C App 15 nthesn 

1 lurr is nothing in law to pr* vont tin conviUum of an neemed o , n 
torroborut* d and rctrai toil confix ion of an nuomphie, if it I* Oemf 
him ^utli u <onfr»si<m should how evr r Ik approached with tl« ^ ,, 

and Hire and -houM 1 m? subjects! to tlx mo t nnxious wrl { tm \ m ^ lt 
truth or fulsttv mo far m it mrrimmnte* anv per on othir lhati nun ' 

V/a Pun v I mpfioi IlCr L I 170— 10 Jnd Cn j 170-0 Bar h l ^ 
Retracted confession and co accused \ n traded confo 3 «ion w 
«ihle hut should hivi no weight attached to it unless tit!: ier co ^ ^ 
nnterml particulars or unless the tribunal comes to the c-oiiclusi<>“ ntraet^ 
meat ns n whole mi truthful statement In either of the*t e» « ^ afCUW J, 
st dement mav he given full weight and can he mod even ‘V™ 1 , u n i J >J 
S hconarai/an v 1 mptror A 1 R 1920 Put 212 = 8 Pah -0-*= * or unrf- 

The r vidence \ct nmk« s no di Unction whnteu r hi tween a rctr c()n jjer 
traded confes ion Both nro equal!) nehnx^ihle and mav betagen . j^liN 
ntion against the accused thougli it am) lie that le s weight wo jl 

to n retracted con fesson 6 our Ch<m<ha\ J mperoi, A 1 
Mahomed v Fmpiror 81 Ind Cns C2 . i., S uft'. |eD iv 

But a nure r< traded confession of a to accused uwino , ] j 1^ 
fi u«tmn the conviction of another accused Pala Singh v iwupcror, , 

Lah 320 = 29 Cr I J 207 = 107 Ind Cm Oil Becau e J-JJ * 1 * ^ 

common «onso show that, in the nhsenee of corroboration in c , rC um e taj c r 
it is not safe to convict on n confession unless from the P°? u L fl pnarea t0 ‘ , 
in which it was rnado and judging from the reasons, alleged o jS e8< ,, 0 n ^ 
rdriction there remains a high elegreo of certaintj that tne ^ 
withstanding it3 having boon resiled from, is genuine , p t, K 1 9J * 
10 P II 1914 Cr *=">0 P \\ R 191lCr =25Iml Cm 031 = 264 
but sec P/alap Singh v Ciouii 0 Lah 115-7 Lih L 1 npr on nt ,' f . 
fes^ions ilthougb thev are nevertheless evidence against tli I ^boin 1 11 . 

them cannot be Ubed against the co neemed without substam J 

Dcbcndia\ Empeioi 8 Pat L f 506= 101 Ind Cns 8Sl = - a , accomp 11 ' 
1 R 1927 Pat 257 A retiacted confes ion J 9 not tlie testimon , v /V»1*L 
within the meaning of section 133 of the Pvidence Act. MOW » nh-ervcd „ r f 
«CLJ 551 = \ I R 1025 Cal JOG In tint 1 1 e the Court «» ««'' 

law with lcgnrd to i letivcted confession ‘or rather its tv'ue t j,i S c» } 
it is sought to be used as igain t a co accused x well < " ettIea A, P - of wla^ r j 
is concerned It has been laid down in along serie= 01 %g C 0^ 0 „ 
necesbarj onl\ to refer to the ca-pb of Imm v ,Einpe'°r ~ i conf p V r 
Lmpooi v Laht Mohan Ohackerhuttg 38 G 559, tint a *, than th^ cl ff 
should caifj pr icticallj no weight as ngainbt the person 01 a[J d * ts a8 J 
because it is not made on oath i-> not tested b> cro“b exnnuna octi e,ons t h« 
is denied bv the maker himself who has lied on one or other o ^ me*' l .i ) 
the verj fullest corroboration would be necessvry in such a c > gee 
would be demaded for the sworn testunonv of an accomplice o j 200 , 

1 lulled v Empeioi 2 Pat L T 773 = 60 Ind Cas 50=23 ^uentl' 

Where a confession made b> an accused person is su °, t c stated oi 
hj him and he does not implicate himself in the murder thou*, ^to u 
one of the conspiritors held the confession could not be aid not j 
igain t the co accused for the person making the eonfessmn ^ ^ih ^ 
implicate himself though he actually did so Hayat v EiflP e „ te J 
41 = 1922 Lah 119 = 6SIml Cas 4U1 = 2B Cr L J 561 Go’?” 

carries much le^s weight than a confession which has been vtinen 
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\ Impnatar, C2 Ind Gas j 4">*=22 Cr L J 529 M hero the confession of a co S. 30 
accused retracted before the trial, was not corroborated m a mnternl particular 
the connection of the other accused with the cause of the death, that other 
accused must be acquitted In »e Mamrla Padayarlu , 14 L \V 474 

The retracted confe->-ion of accomplices maj he tahtn into consideration 
l i?u 8 ^ where there i-> evidence tending to conviction, but the} cannot form 
the basis of a conviction when there is no evidence whatever Peg v Fimaija Pat 
yn Or C 108, Qiircn Emr» eas \ Sahndu "Rat In Cr C 771 lf>jn a Cioun, 
o P It 1911 Cr =41 F L R 1911=27 I’ M R 1^11 /Mwrorv Khcshrt, 29 
A 931 

Against such other persona as well as against the person making the con 
lession A confession by one of several prisoners which is irrelevant or is in 
admissible under ««. 24 — 26 and where there i» no discoveiy* under ** 27 is mad 
nnsgible under « 30, and is to lie wholly rejected ns against both the makci of 
it nnd the per-on implicate! I thereby, but it is admissilde m favoui of the lattei 
impel ah ix v Pilambai, 2B 61, 6 Mad L Jow 4 it 102 If it i-> not admissible 
under ss 24 26, again t the maker it is admissible undei s 30 (provided it othei 
wise sitisfies its terms) ns well against the one as against the other If howevei, 
it is not within ss 24 26, but there is discoverv under section 27, then so much of 
the whole statement a* leads lmmcdintelj to the discover} being made admissible 
thereunder al«o admis ible undei 8 30 against both if it is a confession’ on 
the part of the maker and affects him elf ind ome other prisoner but not othei 
viseGJih// Ij Jam Atticle 10S In the ca-e of a confession pirtlj admissible 
against the maker under s 27, it i* admissible undei -> 30, against his fellow 
prisoner, only when the admissible part is n confession of the maker s guilt, 
anti 'aOe-ts himself and other pei^on-’ If the admissible part is a confession 
and affects both person* it cannot ho first rejected as against the co pi isoner 
on the ground that the whole confession was vmdulj obtained, and then that vei} 
part admitted as against the maker, on the ground of di covery but should Im 
, admitted, under « 30, n» ngunst both (Empress v Rama Birapa), though of 

: tonr e , >» taking it into consideration no wught would be ittached to it as 

i against the person implicated, unle—> it wa* sufficteutl}’ corroborated and the 

, lnere discoveiy, though it might be sufficient foi the conviction of A in the la t 

, c,lSe above mentioned would not of itself (apart from evidence to show that pio 

perty was found m B s premises and probobiy put theie bj hind corroborate A 
sufficiently as to B being concerned m the theft. Ibid 

< Confession of a co accused and evidence of an accomphce A confession 

i an accused person implicating n co accused under section 30, cannot be con 
* stdered as the same thing ns ‘ testimony of an accomplice’ which is referred to in 

i f-ection 133 of the Act Section 133 contemplates that the accomplice shall be 

t ^nniined as a witness This being so the piovjsion that a conviction is not 
i illegal nierelj because it proceed' upon the uncorroborated testimony of an 
a accomplice, has no application to the case of an uncorroborited confession taken 
j into consideration as again *t n co accused jointly tried with the confessing accused 
f under section 3(J Xccha v Emperor, 109 Ind Cns 801 = 29 Cr L J 609 = A 
( 1 K 1928 Nag 213 The confession of a co accused used under the provisions 

| ot section 30 stands on a perfectlj different footing fiom the te&timonj of an 

I Accomplice which is referred to in section 133 of the Act It is plain from the 

f wordings of the latter section that it contemplates that the accomplice shall lie 

I examined as n witness This being so, the j)rovi*ion that a conviction is not 

‘j “* e gal mere]} becau e it proceeds upon the uncorroborated testunon} of an 

j accomplice, has no application to the case of an uncorroborated confession taken 

, ,n, ° consideration as against a eo-nccn>ed jointly tried with the confessing 

accused under s 30 All the Chartered High Courts of India have held that an 
i Recused person cannot be conv leted solely on uch n confession made by an accused 
i v Katun bor 9 G P L R. 37 Cr , Empress v Gounda 9 C P L It 

*, t-r 3o <-o it is clear that such a statement cannot nlonc form the basis of n con 

/ Victton but that it could only be taken into consideration along with other evi 

K «enLem thecae Emperot v Laid Mohan 33 C o59=10lnd.Cas 582 = 15 C V, 

[tj 593, Queen v Chnnder Bhuttaehafjt 24 3\ R Cr 42 
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Tho confession of n co-n ecu soil stands on n qmto n different footing tot 
testimony of nn accomplice which the Fvidenco Act treats n3 haying a nigoffP 
hntive value thnn similar c valence has according to Engh-h law 
Gangappa Kardcppa, 21 lint C.a« G73*» VS B 156=15 Bom hRw" 8 , 
Cr C 143= 14 Cr L J 625 ‘ I think it will bo apparent to any one 
peru«es tho judgment of Lord Beading L C J in It v Bwlendlr, o6i» J . 
25= (1916) l K B 653=115 L T 453=25 Cox C C 524 that except m 
to corroboration of an nccomplico by nccomplico evidence there is no i 
between the law m F nglflnd nnd the law in India ’ Scott 6 J i '< L r ,1 
%bU Khan Bahadur Khan 13 1J 739 = 21 Bom L R 113=51 Iml r ; 

Cr L J 497 Tho confession of a to-accused person i* not the sini^ ^ 
the testimony of an accomplice nnd stands on a different footing 1 j ul 
taken into consideration as lending support to other evidence in tne ^ 
if there is no other evidence in the ca«e, it is not a projK.r basis for ft e(0n> 
It is not strengthened by the fact that it is supported hv the other C j^ 
whether they have lieemnado m such circumstances ns to preclude tne • 
there has been connivance httween the persons making thoconte» , {V 
Nga San Ki/ctn v King JTmjwor, U B II (1917) I«t Qr 3 k - ta e ,L e » e tuuon* 
accused per on-, are not entitled to even as much consideration ns - ^ 
of nn accomplice Queen I mpress \ Kana Kaju, Rat Un w t *0 of 
26 of 1889 , Queen Empress v Lma Knt Un Cr C 370= Cr I- 
Fmpress \ Qanapahpat, Rat Un Cr C 456 

31 Admissions lie not conclnsiw P ^ 
Admissions not con 0 f tlio mitters sdmitted, but the) i 
oIumto proof hut ms; opcllto 1S estoppels under the P™' 11 
heicinafter contained d 10 

Admission— meaning of The word ‘‘admission ’ns u c ' < \, in J^ S /W ffif 
previous sections is rather misleading The law of Evidence say iDCUrl ble" 
more, “has suffered in its most vital parts, from nn ailment aimos m i s fof 
that of confusion of nomenclature The term admissions exniD ,w jetm® 
tune in one of its notable aspects ” Wigmorc § 1058 According ^ {erD ifti 
author the term “admissions’ ns mentioned m these sections s rffl jf 
‘quasi admission’ “The true admissions, m the fullest sense ° p j e » tf' 1 
Prof Wigmoic ‘is another thing and involves a totally distinct p ^ fro® . 

Admission proper according to him concerns a method or e f ^ 
necessity of offering any ev idence at all whereas this kmd or e>1( j en ce *"[ 
should be termed as quasi admission is nn item in the mass ,° p meani” 1 ’ , 
meaning of the learned writer will be made clear if we consiae alon"? t 
the word admission ns used in Order XII of the Civil Procedure j in 0 

the term "admi sion ns used in these sections Admissions a ro ,j opd* 

Procedure Code are designated judicial admissions Such fldmiS 1( i en ce 
ns n waiver relieving the opposing party from the need of any m a4e pl1 % 

party may nt any stage of a suit where admissions of fact have d, of ora pf . 
on the pleadings or otherwise apply to the Court for such judgn * 
upon such admission he may be entitled to ( Vide Orde> AU> r ’ 0 f l^ 
dure Code ) So judicial admission is a formal act, done in th0 c C eV1( Jence, ^ ,y 

proceedings which waives or dispenses with the production oi bv 

ceding for the purposes of litigation that the proposition ot * 
opponent is true 11 igmorc § 1058 , , the sfeKffrt 

Again this kind of admission rau«t also be distinguished jw ng D * 

of parties which become in themselves the foundation of mae ^ t hcr ff°r® 3 1 
other persons, by virtue of some doctrine of substantive law, in 
binding estoppels, warranties and representations If igmorc 9-1 , 

Principle It has already been stated that admission th ^dentf 

this ns well as m the previous sections is nothing but a piece >01 gs e .\ ( ' 

claims that his boundary line runs to a oak tree, and B admittea flat* 11 , 

judicial admi sion of the boundary s location is merely e ^ lde f“ , cql0 n ^ 
the other facta on which A rests his claim So this kind of adm cpp° s 
teim of evidence, it cannot be m an\ sense final and conclusive 
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who**, utternnc it t ma) nom the It— , j»ro<.o< <i with In- proof in dennl for its g 31 
coi rector ", it is men h an im.on«i t<nu which di unlit m greater or lo s 
degru, his pro ent claim uul his other i udt m \» regard uch admission* m 
IIeame\ /ii/tfs, 9 B A C* r >77, o'-fi hat/lnj J ml Dim is no doubt but the 
expri admin ions of a parti to thr -mt or a Inns tons implied from his conduct 
aroevidmci. and strong evidence ngain-t him Hut in think tlint ho i* at libertv 
to prove tint such ndmi -ions wut mi tal on or untnn ind i not c»topntd or 
concluded b> them mile motlur ptr on has lm n imbued b\ them to alter Ins 
condition m such a wia tin pirtv is < -topped frnn di pnting their tiutli with 
a poet to that per-on (und tho « cl inning undi r him) and th it trtn action, hut 
ns to third per-ons he i- not bound ‘-eenl-o ti/ctun\ haiu Wbuf 12 W It I5G, 
him & trail \ Pmn I’un/ 13 M I A *>*>1 , iurniath\ luiido 20 W I{ 112 
fviait v Ihohr IS U 317, Otln/\ I adno 1) M I \ )S" , Snojan \ 
te/jim/t 11R L K \pp ) / mt u /i/hivs i \ fionr IS W R HG Vn e-toppel 

i e ft lapre-entation neted on b) th*» otlurparlv In cteiting a «iil»*tmtivc light 
does oblige the cstomi d putv ta mike good hi- repr< snat itiou — in other 
word* hut inaccurate!), it is eonclu ive So too but foi anentmh diihrent 
reasons a judicial ndtnt Mon is con cl u ive in tin -en o tint it forimlh waives 
all right to denj for the purpo* s of tla trnl i e it rtmovo* the propo-ition in 
que tion from the fit Id of di-putfd i «u< s Hut tati mi nu which ate not e toppe I 9 
or judicial ndmi*- on 1 * have no qualitv of c wicIumv* nr * nnd on principle cinnot 
H ir/morc § 1039 f 01 rruh/c \ Botham 1 I) A P in Vw Ion v Iklehet 
12 Q B D 021 921 Vitfoti v 1 idihnrJ 12 Q H I> 02 > Mich ‘an nltm ion 
does not e«top a partv who mnl rs it , hi i& ‘•till at liberty o far 1 - legarda bis 
\ n torcet t0 contradict it In evidence Per Varl c h 111 Bidijuaij \ Philip 
1C M AH 115 s 0 a mere annuls on i& not conclu-iu It is onlj 0 111 
certain cn*es nftmeh where it ha* lieen acted upon b) tin party to whom it is 
niftdo Janan Cltoudltri) \ Daolar 18 AV It 117 biojrndia v Chau man Dacca 
uumnpaUhf 2(M\ H 2J0 }a*iaiU\ Putin, 1 4B 312, Chamha Kant \ Ptaiei 
Man 5"\\ H 209 

Scope of the section Unlc*- ndmt 10 ns are contractual 01 unless thev 
constitute nn c toppol within ections 11 1 to 117 of the I valence Act the) are 
not conciliate but art open to rebuttal or explanation, or thev mnj be controlled 
ii 1,1 nu F And tin- apphc& cquall) to wntti n admis-ion* 1 he ichut 

tal will bo m acconlancc with tlie cucum l incr *of each partiuilai ca-e, hut niu*t be 
0 Hbhahed and must -how full) the lea on* why uch ulmis 1011 should 
not beheld binding Ihe pirtj inn) confess its unttutb , be nin> show nu ta! e, 
or thnt the ro pon«c which formed the ndmi— ion w a math not in a -onous but 
>n n jocular manner or that the admission was m ide in ignorance of the true 
suite of the fact* Tins is true even though they arc made under oath although 
an missions thus olimnly mad* are oudi nci of great weight against the dccla 

and the) throw on him the burden of showing n lmstal e ltd a Clarke 
° V »f ln i ^°P ^20 Thornes \ White 1 Taro AG 110 Admi sions cannot be 
rebutted or explained bv other stUemcnts of the declnrmt made it nnolhei tune, 
tor such other statements arc not idmis lble foi that purpose miles the) form 
JOn °n W 9 e *tae Lee \ Hamilton 3 Ah 529 hobcits v hautek 22 Ah 
, Bun Jones § 29G Informal adnu ions ma) b* cither in writing 01 oral 
or even b) conduct. The) ma) have been made m lra*ine s correspondence oi 
ca^tal conversation long before ana litigation liegnn or was earn contemplated, 
and with no intention of m ihnu, a binding ndinis&ion lhca nretherLforo moic 
easilj explained aaaay thin formal minus ions Hut if «ufhcuntl) clear the) 
snift the onus of proof Poucll on Fudcnec, 430 

Hus section declares tint ndmi sions arc not conclusive proofs of the 
matters admitted but that the j ma> opei Ue a* e-toppcl- An admission is the 
casie&t pos ibIo kind of evidence to piocure , and when tho witnesses are closdv 
^ted though not nece-vuih interested in the ca-e theie is a ccrlun suspicion 
attaching to their testimony The provision that ndmi iions ma> opcritc ns an 
estoppel is sometimes attempted to Ih. u«ed as if in lead of sa>m„ thnt an ad 
tnission is not conclusivi proof tho section meins thnt nn adnu-sion is not sufh 
cient proof without corroboration But this is not the me imn„ of conclusive proof 
as ueiinea mo 4 of the Tvidt nee Act, anil when one f let i& declared to be eonclu 
5 $ 
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tive pi oof of uiofhti i C'omtcinnot allow uudenrc to bo ffiuu for the purr)** 
disproving tin tut <oncliw\< 1 \ pi o\pd 1 he pti on t-im t whom in a Inn I 1 
js prned is if Iiheitv to show tint if hi- im tiLen iml untrue 
idmi^-ion is duh prov 1 uni the pn mi ig tin t whom it i proved due* in - 
fj flit, ( iiiut fh if it w is mistil rn oi 111)11110 thin is nothin-, m flip J vi'i'i’o t 
mnlpiinctpk <n iuh ot lnv to piunit tin. Court 110111*'’ 
■mil in« ( with it Minin'/ J h/u\ Mu l ha L * .V 


i } the < omt 
find tlu rc 
mg the c*is( m Kooid im 


1901) W II 

piesunitd to hi 


\\ hit 1 putj him ill nlinifs to Ik trm nni re 1 w 
«,u u> I\lun the defend int is not ipirtv totlipd^ein > llt | 
thcicfoit Hoisfnppi I the pirfj mikm- the idmission nut s m , t(t( 

tin puiuinnfum hut unlos^ md until this 1 sttjsfictonlv doiu t tlu in ' ^ 
mu t h< tihen t«i hi o tilth-hul J lip <\pre •> ttlnn -ion 
nit 01 n hit is mu unpin r| tiom his comliu t *m uidence mu „ j.^nir 
igiinsf him, 1 mt lo is itlihuti to pron fh it such nlnn- ion " lU 11 ,,m 

were uiifiur iml i not 1 toppidm conchuhd In tin in unit 11 |i P «\ut 
his betn induitd hi tin in lo iltu hi- condition In such 11 ' 1 \liuniti 
estopped tiom di imtm„ their truth is lgiuist that peiaon 1 uni l | 0 ^ . ^ , 
uudoi him) ind thu liuisufmn lint is to thud p irfips )ic 1 not >' 
Chan<ha\ thumfinni 0 IJom h lv 2G7-11C \\ ^ 21 **4 ' , . i i1U b' 
C L 7 31 a= 17 M l J l«.-2 HI L J 109 Ilmse idnn * on Ytufi" 

be < n it fed iipun nrlitr Jxcuw tlicv weic ori* inilh in nle without n|jn iit 
of hem*, uf«d upon 01 lx ciusp foi nm of hm m on tne\ turn- |||||(ir 
1 fid upon 01 Inn not iltiroil tlu situation of thi opno it< ply' i, n iVn 
clu i\e though fluj ire r*cti\ ibh in t \idt net igamst the j"rw j, x 

T(u t 1 • iMl Ihvinuf \ Hints, ,n 22 I T Q 1) 241 , G»' ! 

Oam lb (luni.ln 19 \\ K >*5(» , bn ninth \ Mon Wnw « ^ unf* 

I Tie /in/ S 11 iv 291 Uoln 1 in nt I Inure f \ Mo tun ih I’'* rY fti 1 

fsstt 12 11 Tx 22f» ? stn n/oOni ski ^ Unhno Go (Ill'll It 19 ’ * ( tun I fd 
nu ion In oik defend mt uunst inothn which tdniie 1011 tn ( ' ' n t ■» 
<olhi ire emnof uli<i« flu plunfift fiom tlu buidcn of sf ufm- in . | u nll r 
flu ictmdnlin/ ditomlint not « in it shift fhe hnuhn of prooiv )(Jl 

of die inttii from otl the pi untiM ^ hnifh\ Mvnobui Hi*'' *» " j t| ( # 
Admissions not conclusive proof ^ I>irt\ is not L.', it< r trl ' 

iojno<»ontilioii whm tlx \ lino not hnn utid upon >►' '!.* J , n <n f r 

Iftuiftdi ulmi sinus not uttd ujion tlu puti 'd'". 
thu thu mu not tun Hi 0/ emtio \ (jtuunmni 2'MV 1» — » j innl if’ 1 

s{ou is (0111 In i\i onI\ win ie it Ins h. < n utidonM tlii»!*iuy 1 « rt t m imr r 
mfidr Titmnt ( tnni iJInn if x lhmlu I /nut tllnti 1/ IS >\ It W 1 11 T 

when its uinun nun jiMifv in idim 1011 in n h< <onci (ir ji ' 

I, rin tm I 12 \\ [' 1 Mi lint iirdinmiU siuhionf* mn* , U1 1 l' 1 " 1 *. 

n*fiin I tlx miti niihm„it If is 1 tron^ pirn of uidmi' 1 " _ w n tu 

Ji< i- if Iiinrf\ to pi »u Unit s l|( 1 , 1 Jim imi won im 1,1 1 "J 

II mte\ 1*11/11 'i li A< "77 I h/ 1 In/ \ / niff t/ t h . 1 ! 1 »„[, ,,1 j ufJ 7 

pim nnhiiu ihi nlnn- on m i\ s|| 0 ir Hint if w»s in uh for »» ; , pi J 

lit n to tuts nu Jii \\ I, 112 \\lnu tin 1I1 fi 1101U” . j, ifri 1 

ii< of tli plunfifis minus nu tin pi iiiilift 1- itlilnrt\ to no ^ js.\ * 


i!)It f* 


M\ It "l ° Slut nnrlmrtiit . \lv"l‘ " J, ,1 

ji < w \ ■«. v >1. iii> *■•" 

nknvil tlirlmnl ,,, 

■ ■ ■ 


oi III irm Klim 1 / 1 / iiiinmii / oni/iimti > 1 \ in in m '* 

\n idiriis ion not < \pluiin d tJioneli not 1 onclu n< 1- ,1 In I- ' 

horn \ ''be f,il„f>lY ” - U '"‘ l ■' 

s-». Inibni lh \ / nt(r I h 

at t »j» 1 iriiu u - * ihi t »pjh i 1 t 1 h{mmi tlui 

it 01 I of li>wm n tint whit wm* th< u lit lib rU<h 
/ l»-\ Mi M ifm in nut / II W It (I* f t s t 15 J _ I* . ' . j /»' 

Mim 1 film 1 \\ Ii ’*1 1 11 \ Hu nnu 1 I nh 1 • ‘ j , tl ,i 

• / rn Horn _ I V Hf-IM \\ N N| I‘ ( \dmt 1 
1 1 1 im. mu t It h< 1 I t I- hmdiiu wlun tli im 1,1 
;» mi r n/A m fn \ Jin im 1 |ii Jml (1 tl » V 

\ Inn 1 »»/• tir I, n mi whit imilnr fuotin. 

I hfti uit 1 * I » hi mi li n m «ti h in ndnu 

-** T I 1’ it >— In_ Iml tu. 4‘»2„>sCr I I "x*»- v 1 \J,[ if I 

II iftrou^ixil n <• is n , if\ t< ti »n Hut d Ills rtU. 
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up untrm Jhbci \ Uhinnf lit 14 B L U Ypp 3-21 \\ I' 411 S 31 

Vr *idims-ion continue! in i *>1 itmunt fih.il m pi untift - ii mu is nut pioof thu 
thex |ia\c bun iirulc* hx hi i Lsinntoniussn \ ilia Unh , s A\ 1? lbs ( olln 
-ion will lunki mopiritixe tlu ulim- ion- id ipituiu or in title i 0 nm- hi- 
micci bOi lit pm lx hater \ Rajah \thnnnn 2 > \\ I, 12”> A\luu ndtidi 
fr uulnlcnt it i not lumlin., on tlu putu Finish < huut/n \ Vwlha \nth II 
11 »2S , Hones \ hitlt i , 27 T T F\ 2fo2 'suuilh x hi nth HI 2u \\ B 112 

OuUmrih mi ml mi «ion i- no nnne thin t juice of exnhnt« lo l» ion-nhn.il In 

the Court ami would not up« rib u- m i -topju l m tin defend mt •* t n mi Finn / 

I’aitrfrtj \ (iitfulhai 21 \\ I* His J P H/n l‘t W lx 200 1 In 

ciicumstitiu- umli i which in utlmi-aion his, heen mam hnuld il < l» «on 
-nli rod Ihtnsa ^ shro hoi no! 24 \\ B 11 s '«,/</// \ bhmnt I h 11 B I 
B Vpp -J /, \ ^tnmnsle 1C A I\ llil Ititi 1 fnhownl \ Mo hill | Ii 1 t 

B 280 

Admission by mistake Ttisoulx mu — u\ heic t> idd ilurwhm jmhcnl 
nhmsMon- hut Ineumidi imjno\ideutlx ind h\ mi-tile tlu (.mill will in it- 
discretion i« lit \ « the piilx fium tin. con ujiunus of lit umi In nukim*. t 
riphador or hj di-chu 0 m 0 tin on -tilul oi ill* mh m i„n«mt»t i if inuli m 
(ourt fnetnl h § 2(H> 1 lie puncijile on which i put\ i iiltixed i«r»in-t 

J 1 id icml lulims-ions nndi miproxnh nth and In nu t iki i- otpulh apjdu ihh f» 
ulmis ton at pm s \ccouhn.,lx wluu t li„il lubihti w i- thu admitted d 
wn held lli it tin jm\ wuc at Ida il> to i uibid* i oil (hi tuenm tun ami tin 
mi I ikon \im under wlmli it xxi- inadi , th it theputx inulu -It >w tlnttlio 
tdrui-sion mudt hj him uo-t fiom i ini-( tl i t- to th liw in Mint In wn not 
< topped hv s-uch admi— ton mil. - tin ulhn puts h id Into indue d h\ iMo 

dtu In condition \mlou\ Ibbhn I Tin 2 ‘m- 1 s| I Q B »l— 12 (J J> 

‘12L \eu ton \ I n! haul 12 Q I> 02 k ihmon \ s oloni ii 2 Belli Is But 
in all tin c admi nu-, unh -aeloircii ot mi t il i i- in uh out intithni, tin 
put\ to rilaf In i hi Id to the idmi- ion Garni li S? 2<*h G< inhll x 

Clatnthabolr, l'l \\ B it An admi ion on it m idt i lundnu U. un t the partx 

in iking it for all tin -t purpo os of tlu suit unh -- it In show n ill il ^ucli a inn ion 
w t record, d irtouroti-lx Gontrr\ Wtilhuosnifun, 2W h hi X Bid 1 xu 
ndints-ion tiimh hi un mt nuim in it pronoun amt will hi tikui m lUihuu. 
iuaim-t him onantnni mlcal in n -uh uimnt -tut o bum \ Untn hltdatum 
|4 ^ U lCn t< tl-o Ohhoa \ It cjoi/ *> \\ I» U2 fhn ion tHi ' ! u ninth 7 
" B 21') , Got, ton \ lb not] s, \\ k 201 

Admissions may estop \tlnu- ion win th* i of law ur »»l fnt win h 

him hi t n nett d upon !>\ othci- m comlu iv« a_tui t tlu piri\ mil in- tlioin 

*■* dl i iw- lutwun him and tin ]*ei-mi who i t nulmt Ii* In tint inmum I 
}<nton\ hi In, 1,7m 2*0=12 Q B 021 \tntjn\ Jtlhml 12 (J I 02 * 
iliodixtrnu of e tuppd in ; m not with Mi id m,. tin e n it iiumh< r «>f c \ t whu h 

h»\t turm l up mi it mil m npoitod m tlu lu»ok- « mu it l> ud c\ n ' l I" 

r ' t upon am Muimiiitt leg-tl ti -t wluth will ntoucih ilu dtu ion- i will 
tiidnu ill trmsntion- to whuh the {.ted prim lph - of i tpiit ihh met m 
"hcrun it uiumatiil d ni uni that it -h mid Ik ipplnd In Met it i~ mem 
it i o purtl\ i d H.I 111 U of pruticll i ijuitx that it- l« hm al ipjdn iti »n i 
ddlu ult md tl- r duetion t » tlu fmm of ah u u t f unmla- i till aim u* nph h '* 

}'» ihh link* {Ihion huh) In -u,^ -t -I lint unh -tl h a I imlumdirt 
hould In., tu ue.1 i- tin bpivl m i n i- won 1 1 -u tun m nxiruniit * > f<d 
l ,r x <nt it ion in an » (ton on tin i i l hi- t I ln«w< \ rr do p n *t m i h in 
kill ilipt*d h\ I Iiinu pin t Ki f mn r a^*im t> I >rl Jhnn» m \nop i 
w* hud wl»u m l»\ In wurl- >r « on 1m r wiHulI* e*m - ttnUmr lo leu x« 

*u ilu i \j u ||, if a t it « T llmv m l uidiu » him to a l • n th it k h f > t 
t dnr hi >wnpt>M<m ju ition th form r i i mini I fu |!l aw rrm? i„ un t 
tin 1 it I r u dilnruii tu* of tlutu » «m «t th mi ttm l fit ly 
s " t Vd A. 11 |i > 171 

\\ilhr»„iul th n lo ll», « mlu mm- f »«mi in «t i Tr-t l i 
i -m |J n l thit ih „ n m- ami |ki!i x f th liwrfnmrih rnx ti_-,u m i f irmh 
hx nil , xjm lu lit ml f»»m m nt in th » I imdlhitlh iK tnn if, i j j» l hi 
win h furih i m\ ti.rili >u i j»n In hi l«ni f ninxi,inn l«» th »» i rd rn* 



460 


1HE INDIAN EVIDENCE \Cf 


S 31 


founded on convenience ind for the prevention of friud 1 not to h* ext i 
bevond the reasons on which it is founded ff elltnil Canal \ Hvivin 
W end 4^0 , Xntional Baal v Dt Be) nnlcs , 1 0 A P 560 > fennei r ’ f > 
Johns 9 , r 

Admi “ion- acted upon, is giving use to e toppels n«td not bo nil 
expiess langu°g( to the pci on himself It maj be implied from th op 
gcncril conduct of tin part} Foi in (hio ca&e the implied declaration m * 
considered is id In sf>d to even one in particular, who mi) haveoeca ion ^ } 
upon it In such cases the partv is estopped on grounds of public P 1 ^ ^ 
good futh from repudnting his own repr< s^ntative 5 Quirk v ir, ' r 

203 ftwiT Keg 3 B A Yd 3 IS Mutton v Hawaii 2 T B 36(5 , 

Lend lint ford 3 East 147 

Amission must be taken as a whole V hen reliance i& placed upoa ^ 
admission made bv i witness examined by the opposite pirt} the i j 

admission must be tik<n into coustdei ition Oobin P/awdv k' ^ 
Ind Cis 483 So where i document i parti} fivouriblcandpnrtK 0 < * 
toaputv it miibt b» rid is i whole handle v Blackburn V, ’ll 1 !,, id R 
v Proqatt 2 C A P 509 «ep il=o Shad h &hurfura' r v Shad h Din ^ 

237, Sooltan i h v Chand Bihi 9 W R 130 A plaintiff ihamlonm ^ ^ 
cast and filling hiek on the uhmssions of the defendant mu * j f 

sions as the\ «tand in th ir entirct} Ttinnce Pnshad v Duar, h,an , ^ t 

451 V here a ptron uses the admission of another as e\ t f, t 0 th rb 1 ’ 
admission mu * be put in He cannot put m one half anu ex . cl i U the wb'h p 
Iho e wao have to dieide unon the evidence arc not hound to bciteu^ t 
the ‘•tit^ment Xilmonrg Sinq// \ Ramanoograh Rig ? , « "igO! Ad, ' 

Tnihonanth W R 1304 305 I allah P) obhoo \ Sheonat i " J r,,ah b‘ r ' 
Rul 20 Sooltan 1 h \ Chand Bibi 9 W R 130 Judnonalh v 
22 W R 220 Shed h Shuifuraz v Shed h Dhunoo, 16 W T V 7 . 
re id in evidence i mere extract from his ndver^irv s r»* f u q tb it F u 
provided he do n s not omit a part of a entence oi cliui e whtcu qua Tn 

which he lead so is to p nent the sense oi render it uncertain 
BnefCml hog Tnali 299 {t ,„ 

Admissions in pleadings Of various 1 ind of jiuhcnl ad' 111 ^ d 
contained in plea lingo command can ful consideration hv rf y , h th f p 
tin it pre u media s 0 lomn contents but with rog trd to tlie tun 0 m ' „iihlr»’ T1 * 1 
m ult th ir use dr h irs that ictwn the clnnge in cirenni titic,e« v cV \ 

unenibiK nt in bnef J>j ihr circuni c finc surrounding tneir o t ^ t 

ngain«t the pirtv m il mg them im biding of course their vcriia , |n1 |, n i> t 
having ah olute knovrle l^e and tho e who sp-nk onl) irom f c„ « pi ‘ 
belief V liere pvrties nlli ge m liters of fact in their pleadings fu" 

mav be offind in eud nee ngain«t such parte s ns adnu 10n , > .» ftd* , 
illegrd luitm v Prt 2 On Vpp 91»5S «? E 31S hc ",V«l m 
bv cl* ar nnd nect sar} implication from other f icts e^pres ly e ^ | ? t1 teL f 
«n_ th* idim ion «o m i le i* n*» cfh ctive ns though it w< re rap«' 
will not he ovenoni* bv n m n re^ener »I di m il Hilt ' ' 7ieu«y7 jf j n 

l ml rfumltir rule the pleinin_-» in jiendini, cie^ar mor* ^ pix ^ 

rit-v rr until ch in„ed conclusm upon tin pirti J bbng a ( r j, 

undouht dlv it Hith p >rlion of hi oppoiifiits veryieu 1 t « 2 ^ j 
<ont i n muter c ipible of l» ii]„ u < d n nn n*lmi« toji Barr 
the d f ndint ndimts anv «-mn to !>e 1 
j roif o'l r <1 bv lb* pi timid is ufhu'uti 
m th jlmtiir fivoir I hut Chimin v \ol >br;> 


nn n'lmi® ion t tjT 1 

lu th it ii hois nm a" 

t to w irrnnt n *] r ri « * ^ fS > 1 

c \ol >hfp b A\ 1 Vf.napr'" r 
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rebutted AAhen tbe allegations arc nude on information and belief ther S 32» 
are still admissible in ea idence as thi fact onh detracts from the weight of 
the test nno n\ Doe a Steel 3 Camp 11' Popes Allis 115 U S 3G3 

Admissions in pleading, when conclusive When a patta to m action 
nukes t solemn admissions against his interest in a pleading thc> should be treit 
ea ns admitted f lets and he mil not be he ml to question the coriectness thereof 
at in\ stage of the ca««o in the tri il Conrt oi an ippeal arhr ie properlj preserved 
in a ti inseript or ca e-made so lone, as the\ remain a part of the record If the 
«tatements or admissions mrc m ide b> hinwlf or by hi counsel under an hone*t 
mistake or lm apprehension of what the f lots rt ally- wuc, and he desires to be 
relieved from the effect thereof he »honld applj to the trial Court for leave to 
withdraw such admissions or pleading® and it icquircel to do so make a h owing 
of good f uth m support of hi» application which should be granted or eh nied in 
the furtherance of ju tut Pachpaitjto an action is in that action tonclusiaela 
hound b} those admissions which he t^presslj makes in the pliadingo or bv 
'tipulation 1 *, oril or written which no formall) entered into fur the purpo e of 
'h ponsmg with proofs Bui r Jones § 274 

Other Judicial admissions A tacit or incident il admission m one ®uit 
will not conclude the pirtj mal in 0 it m anothenction where preci-ela the 'ime 
matter is not in liligition and c\en then admi® ions which are expressly made 
bv the pli ulmgsin one action aio not conclu&ia e ih other bint®, unless the second 
awn 11 1 J ,rou ?bt on a judgment ictoairid in the first bhcllon \ Houling 1 
Y l " 3 <03 I he affidavit- and dtpo ition& of a part) arc of cour e compet* nt to 
*mow hio adtm sion® although us d in another ®mt, tnd from their solemn 
cbiracter are entitled to greit Weight but thca me not cunclu ne ngni» a t him 
ind do no constitute an e toppcl Doc s Steel 3 Camp 115, Cameion v Light 
Mt 2 AV Bhck 1190 Slit Itbj \ Sanders 2 Dowl A R 345 Da II helpdale v 
uilburn > Price 48”) ““If the eh position of the d<femlant was incompetent a® 

| , ' , b tanhye evidence, either because not fil^d no required b) statue or because 
dvponcnt wao present m Court mverthilcss an) admissions or d< derations 
of the defendant aro pertinent to be proved b> the adur«e part) and it is linmii 
ferial whether such di ilsrations vaerc proved b) the oral testimony of one who 
heard them oi b) the defendants signid statement in the form of v depo ltion 
i/iocmx Mut Life In s Co a Clnil 58 N H 1GI, Pro ft la £ 1 lumc a hick ford 
N H 73«">1 Atl GOO Tlieiadnu -ion by judgment debtor of a certain rate 
n ' T,s held to conclude them in law An-'V* 0 lints Molnoodcrn 9 A\ 

" -41 11 V phtntiflT wc tli ink after liaymg sworn to f lets r« sting on hi oarn 
obs rvation and knowledge before onejur) should not be p minted lo swear to 
tacts directly incon i tent and to obtain from a second jura a verdict in 1ns 
juoiir which will maoae tho condition that hi- testimom nt the fir t trial wa- 

>'nowingl) false A part) to lifa ing under oath is more than ft witnc 8 , , 

an actor socking the intervention of the judicial pow<r in his hrhnlf and thus 
tu>j''ct to the rule 'allrgans contraria non cst nudtendu s which ns stated in 
‘'rooms Legal Maxims p 1 50 express s in technical language the trite c um(r of 
J o»</ hrni/on lint a mm should not lie permitted to Idovr hot ami cold with 
r fertnci to the same tr in® action or m i t at different times on the truth of each 
ot two confliatng illegitions iccordm., to the promptings of hi® pru ite m 
terest Smiths Ilodon I leiatrd In/ Lo 1M led 3b7 

MVVfMlEXJN BV PERSON^ AVIIO CVXXOI BP 
CALLED A** WIINE^SE^ 

32 St itenunts until n oi atrlnl of rdev int fwN ni idi h\ i 
Ci m which tnte ptr-on who i* dnd ot who c moot ht found 
lecntof rthaant ft tlia or who li i 4 - l>oeomc incapable of |j\ ing c\i- 
Fron who is d, t ,| G r tkma. oi aahu-t ittmdiiux < innot Ik procured 
nhaant* t{<r 1 " without m tmount of dtha or«.xjxn«t avlml 
iinclti tlx unum^t met 1 * 5 of tilt ea 4 * ippt-i» 
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to the Comt unit huh il>U .lit tlmnselu'- 
following ( iscs — 


i do\«mt ti(N 


n tlit* 


( 2 ) \\ Jit n tilt it< mint is niiirii ht i pewm |s fot * aUIt 
of his deilh, or is to im of *I ,L URl ! m , m T 
of the tt uisietion whiih it ^ultcd m “ h,tl 
m t hi*. m wlmli flu t nisi of tint l ' 1 1 1 


< mi ( of >ii ilia 


(U ith coims into question l ral( j. 

Null si itc mints ui H'liwnt ulutlui tlu jnistm " 10 
tliun w is m h is not, it tin turn whin thn ' u,( 1,1 Kl ’ j 
i \putation ot di ith, indwhitiui inn Ik tin n itmt oft i D P 
ing in which tin t nisi of his ilt ith conns into cjuistion 

( 2 ) A\ lun tin st ituiunt w is in ilk In s,,t ^ 1 ><|S °* 1 ' IJJulir 

, , <ii(l.n in mill-, of business, ” ! "*» 

,n tu, ' r ' , 1,1 «'■<'> ;• * i"' 

in idt )>v him in books kept w ort | 

ionise ot business, 01 m tlu disdmgi of pi ok^ioii i < 
in acknowledgment mitten 01 signed In him e \ doatii |inl 
momn goods, suuutiis 01 pioput\ of un kind, oi l) ( |,f, ufi 
unci ni commuii wiittm 01 signed b\ him , w 0 , .. |mn 
lcttei oi otliu doiuinint u^u ilh dited, wiittm cm s, g m 

(3) Whin tlu st itcmcnt is ig mist tin puum i 

intiiist of tin puson linking 1 ’ . i j. 

01 tint, it would expose him () * ™ 
posed lum to liiiniinil pn )k>t 
suit foi d mi ige-^ t \ v mi 1,11 

( 4 ) A\ Inn the statement gnes tlu opinion ot mj , „ght ,lf 

„ r ,,0 opinio,,,,. ,0 to tM,(„(( Of -^11^, 

public light or custom uistom oi mittu of public Oi b , j lO \0»’ 
oi nnttiis ot ginail of the i\Htenie of "hub » ,r ( . n* 1 

h iu hem libels to bo iw lit, *? tl )lt u > tom 


Ol IgHIItst 

m\l vr , 


i»t< u -t 


lnu bun Iikch to no iw ut, *“‘j , lt lU 
stitemint w is nndi Ix-foic tm iontiouts\ t s to s\u 
oi mittu has uisin ^ f 0 j , n t 

M uUn 

i moivtor* 


l iws uisin « [U \ ix 1-- 

(5) A\ lun the st ituncnt icl itis to tin lUstmei , t , 0 ,i] ** 
ship# jb\ blood, m uinge oi I 


snip { U\ MIOUVl) "“'“ P . 

I*'-" ■' ‘“"‘iZdoii «» r: 
blood, miinigc ;;; t Z;rua g ‘ 

til ' 1 1 J 


linking tilt -t iltmuil lnd sjx-ci il im ms _ , „ 

st Itomuit u 1 ' 111 ide liob.it the question in disput „f 

16 ) \) lien the stifeinent ldites to tbo uW 1 

, „ ,e! itionsliipt. [be liloo-l, m ■» 1 

1 - 111 Hie m Mill U 1 1 ,.cwl 1 * 1(1 is 11 ) 1 , _ r.jill) 

(.li.l.tn.,, t» fnn.it. l.ttneen peisons ibeeised ” ,,f t!.o 

Kill oi deed id King to the ifl ■" „„ i .It 

.licit licensed pei son belonged 

1 o' 


I- III ul 

<k 

nlHn 

x\lm] 


ill' 


to 


* lheso «or U in - 12 cl (-») ami (/), \\« ii mull bx b 
\ct Vinendiwxit \it (Hof W 72 ) - J 
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pedigiee, oi upon im tombstone, fimih portrait 01 otliei thing on 
chilli Mich rt ituncnts lit usu ill V mult, and when such st itunent 
w I s * untie hetoie the question m dispute w is 1 used 

( 7 ) M lien tlu statement is tont lined m 
"o/mn-TtlonmurnS ln y tie. < 1 , amII oi othei doumuint «!.k 1 . .elites 
in alum n <hn-e(«) t to inv such tnnsiction is is mentioned m 
sution l j, duiso («) 

„ , . , (8) \\ lien the st itement w is undo by 

oi i- midi In -p\enl ' ; r , , f , 

ponons nmi e\pr<s-<- » inunbej of ptisons and cxpiessod tcelnigs 
toeluv- rthrint to 0| IlupiLssiOUs Oil then put join lilt to the 
timlfcr in qmHion m ittu ill qtlt stion 

JUiiifiafioii' 

('0 1 ho question is whether V was murder* d l>\ B or 
A died of injuno- r«<pi\ed m i tian-iction in the <ouisp of which he wis 
r wished 1 ho qui slion i- whcthei -Im wa- l ui-hcd In B or 
* Liu que-tion ia, win tliei Y wa- hilled In B under -nth ciioiimstames thiti 
“mt would lie 1*1111 t B In V - union 

M itnni nt- m uit hj A a- to the c ui-e of hi oi hoi deifh lelcmng u 
I 1 iul\ to tht nmnlpi tin r»p» and tin lPtionahh wton„ tinder con nlpniiou iip 
nil i nit f let- 

t (ft) the qiu-tion is a- to the d ito of A - birth 

\u pntn m thp dim of a dm i ed surgeon nvulmh kept in thp oour-e of 
j Ihi mo tntui* that, on \gi\rndi\ Iip itt« ndoil Ysmotlwi and di Inert d hoi of 
a son is i rolu ant fm t 

' l ) lhe qi« turn i-, whctlm V wa- in ( alcutt i on a ,.11111 dn\ 

0 V tiUeinuit in the dim ofaditcicd ol tutor rc e iihrh kept in dip tours, 
of mi- thiton a ijntn dir, thp -ulnitoi nttomhd V it ip) ice nioiitioiud 111 
tilumi foi tin minwsi of confuring with linn iipjn notified Im in* ,i a 
roh v tut f u 

, ('/> lh( qut-hon is wh.thu a hip sul d fiom Bomhn huhoiu on a k iuii 

«li\ 

3 Y h th r written In 1 deteiscd iiiombu of n moichinf - firm In which “Iip 

1 « i- 1 lmft r< d to tin ir 1 orre-pondt nt in f ondon to whomBiP r ir„n w is 1 on si "nod 

1 nnu. that tin hip sided on a „i\m du f rom Bomlm Tnrhom h a relevant 

C (p) lh< qu< tion 1 whether nut wu- paid to \ toi cert an lind 

„ v httm from Y s dicta ed a„ont to \ «a\in„ thnf h< Ind re< om d thp r* nt 

on \ t, mi omit and hold 11 nt V’< onion 1- a r.loi uit fu t 

(/) 1 h< qiu-tion i“ wiiPthoi A and B were !e„‘ill\ mat mil 
f ‘hi “tit uient of iduei-ul ilergnu in tint Iip married thorn innhr muh 

uruun linu tint llu cohhrUion would lx u crime is r lo\ nit 
hj, W) Hie qu. turn »•» win th< r Y ip 1 on wlioemnot lx found wrote a Mhr 
c onuiortundn I lit fad tint 1 1 « ((« r written In him 1- dited «n tint dn is 
/ tf'luint 

I (ft) Hip <|iii turn i- win’ wa the t ill e of tlu w ns k of a hip 

iJ \ proto t made In the f ipl un win iftuilmr lannof l>e pnxund is a 

r r m uit fm t 

t (’1 lh <pi 1 1011 1- wheth r 1 „i\« n nil 1 1 public w n 

t \ tit in* lit h\ Y n diven m! headm m of tlu ullv tint the road wt 

i< I 1 " "hi. i« 1 ivionnt fiat 

d . k /1 ih< qui t ion 1 wh it w is the price of p un on n t rtam du in a parti 
ciuirnnrkit Vqu un nt of the pne» undi In a doc »«ed Inina m tin onlimn 

II ^ tonrsi of In- Im-m. \ nnl \ \nt fm » 

P v ) * h. .pi -lion ia win tlmr \ who 1 datd wt tin fitlnrof B 

/ } ‘■t« t m< nt l>\ \ tiiat B wa In- on, a« rel.innt fmt 

*0 1 h tpii tu a 1 wh it w 1- the date of tht birth of \ 
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\ letter from A - drcrn rd futhrr to n fri< ml announcing the birth ^ ^°’ 1 
n j,umi dn is a rolovnnt fuel 

(/») 1 hr qur lion i« vh«tli«r nml wlun \ nml B wrr< nnrrir«l 

Anintrj in n im inornmluni bool, bv (’ tlm tlrceaw’d fuller of 1 1 
dinithtcrs marine* null A on n jji<n diti, isn itlr\nnt fuel i, 

(«1 \ mh H b r » IiIk ] rxiin < <1 in n p uni d (- trie, ilti exj o ’'l > n „ ^ 
n inflow Hip qtu «(ion i* n« to tlm ‘•unilnrit) of tin can* i tare mu lt< * ^ i 
ubaru,t»r The r» inarl •» of ucitmd of «pfrtitord on lln J e point* wit t* V ^ ^ 

Statement of persons v ho cannot be called as witness n a Sections a ^ 
U contun nimj import tnt cxc pti mi to the rul wlm.li txcluK *i'^ f * J „ 
exclusion of In nr i> chi fl\ drpnid-* upon the ili~unhiht) of pelting * • ^ 
who** «lnt<nunt n nlietl upon into Court in on I r tint he may “■ ^ 

ns n witness in tin rogul ir w ij But tin* i pr ictic ill) uup° <u ')Je in ^ ,yei 
lfor//»/ jTi 12 ‘-o tin fir t principh on which the e s l iti ment* art- 8 

necc it} But there mu t Ik *omo circumstantial guarantee as regin 
worthmo s of the stati im nt Under 1 iipli*h Liw such statements i 
when the dtclnmnt is de ul ( Step Dig nrt J i) But under the Indian rs 
such ^tatrmi nt*> nrt ndnu sible when m id* bj n per on (a) who h or (fi 

< an not lie found or (e) who his become ini ipiblt of t,i>»V . 0Vl or t jpfn J ' 
whon alt< ndnnct mnnnt be pioctmd without in nnioniit of delay . A nt ] 
which the ( ourt thinks unr* a on iblc \i»t 1 1 174 1 hen a ins nn J "** 

-ions of biich e\idencf in I nglnnd i* ah«rnci of nnv bitter cviuen » ttt ,ir 

fort the inceptions (/») (e) and (e/) undtr which in Indn, Mich evna ^ 
able arc consonant with rta on and gcncril convenience Mrl 

Nature of Hearsay, as an Extrajudicial Testimonial Assertion, , jj, 
a witnes' A, on the stind tf^tihe^, * B told me tint cunt A (ylII wth 

testimony in iv be regarded m two w tj* lie maj be regard'. <1 1 . tint ■> 

event upon hi own credit i c ns n f ict to Ik Ik lined becau he , per » n1 
know-' it But when it thus appears that Ins n« crtion is noi ■ & ^ 13 u« 

observation of event X lus te tirnony to that eicnt i rrj cted wc u ppo p 1 

qualified bj proper source-, of knowledge to c peal to it l-l „ # 

order to obviate that objection that we re„ ird A is not mm i n s 
about event X (of which he his no per-oiml 1 nowb dgc) but a> ^ ^ f I irl 
utterance in hi hearing of B & stitemuit ns to event X J- 0 t * 11 -phe onb.f , 

qualified to te«tif) so that no objection can "ri^o on tint score , m , ibl 

tion then can be whether tins a- ertion oF B reportcu by A. 
ev idenceof the event X, asserted bj B to hav e occurr* d It ,s cl ^ ttirl nu' ot a, 
now attempting to do is to prove event Xhj Bsa csortion » ti , nnrf K - 
assertion bring itself proved b\ A * to-timonj to it In other 0 f e rei> 

making of Bs as crtion is propcrl> proved bv k but the occu j oU t of C^ c V 
is nl o sought to be proved bj thii abortion of B, which was lit f» 

but is offered te-timonnlly for the same purpose as if it w’ere ^ eV“| tD j 

bj B on the stand IF igmoic § 13G1 * It is of the es once or c j,a r i 1 

to present to the notice of the judge two di tinct per ons 1 t mg fflt ? or 
witnesses (1) a supposed percipient and extrajudic’al n OIl sol 
stating nt some inteeedent point of time in the hearing °r fact n 11 

that occasion invested with the authority of a Judge ^omeuiattt who 

had place, and (2) a depo ing or say judicially ji 3 rritin„ i ac tudlf .nni 
testimonj not to the truth of that matter of fact but to its nav ”.j JCI *illy 
asserted on the extrajudici d occasion in question b> the evtr j t Ji", j 
or narrating witness 13ool.Xl Ch IV of Bcnthains n° . be 
Evidence The Hearsay rule tells us that Bs assertion c . ubj L l. Jje 

because it hno not been mide at a time and place where it co rta l 

certain essential tests or investigation calculated to demons* 
by exposing such latent sources of error If igmore § Idol gtc < 

Hearsay Rule and its exceptions— its Historical developmen , ^ rr ^ 
i a great head of the law of I viaence saj s Prof Jama JJraa / trU jj b? 1 ^ 
pn mg indeed with its exceptions much the larg t part of nu niton y ^ 
there forbidding the introduction of hearsay Th a true hi tor g0 j 

rulei hinted b> the remark of an JCngh h Court, two centime • 
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when thej checked the attempt of n woman to testif} what another woman had c *39 
told her The Court it was quicth remarked ‘ are of opinion that it will be 
M* §2o t0 g, '° * lcr own p ' nmnee * (Eh abrth Canning * Caw, 10 How, 
t Ir 333, 400) lint to Mi}, the objection wont to tho medium of communica 
turn , witnc ses before the jur), in giving ordinnr} te timon}, had bj that time 
hcen allowed for *ome three centuno>. , but it must be tin oi/ant ct icyant , a he Irel- 
and *ccr, the\ *aid m theoldLr^ ear Book* , one who could «a} as tho witne°scs 
to Court's in older tunes nlwn\ s lnd to *n} quotl udi ct audm , it must not be 
te«tuno!i} at second hand AVhen June*, who were themsi.lv e*,origmnll} witnesses 
ft’s well as triers, came to bo helped n 0 ulnrl\ b} the testimon} of other witnesses 
H was onl} b} such a* poi-onnll\ knew the truth of what the} were saying, and 
not hr witnesses who onh knew whit some one cl*e had «aid to tin m Juries, 
indeed could sav what the\ * 1 new ’ , but witnesses to juries could onl> say 
what thej had set n and heard In the fir*t half of the fourteenth eentur\ wo 
hnd the Judges la} mg this down ns applicable in the instance of attesting wit 
nesSL \\ hat it meant was that while juries could form opinions from an} thing 
they know, the verdict bung given at their peril while the} might act on what 
1 a i *■ P Ic ked up m nn} wn}, and on such foundations might foun n judgment 
which wouhl count a* knowledge , } et witnesses could not do this, or rather w ere not 
to ‘•tau it if the} did , were not to sa> what the} thought or * behoved, or had 
neard from others, or had inferred fiom what we now call circumstantial evidence 
inis contrast between the fuuction of the jut} and that of witnesses which made 
>t necessary to discriminnto and define these points five or six hundred years ago, 
as regards the pro-appointed witnes es who went out with the jury —even beforo 
witnesses were ordinirtl} allowed to testif} to juries,— has led to a stead} and 
rigal adherence to the general doctrine of hevr&iy prohibition 
q f ‘ there enme a latge and miscellaneous number of so called ‘exceptions 
° * ,, ln realit} , were quite independent rules, \\ hose operation w ns rathoi 
r?/ / < lu , “ , ucntions and abatements to tho genenht} of this otlici doctrine 

raid n/iirli were coeval with the doctune itself or much older For example, it 
eetns always to have been true, in cases of homicide, that the d}ing declarations 
?, P er >°ns killed were reported and acted on in judicial pioceedmgs We hnd 
,1 p llv<? d b} a complaint witnes* ns far back ns 1202, and it *ed m evidence to 
me jury m 1721 Such decl irat ions in carl} time*, and even in late times had 
a peculiar credit allowed them So in tracing pedigree, tho funily hears!} 
lonf 8 n ‘wa\* to have been reported to 1 hi* matter, before jur} trial was deve 
ki » W° be ‘tried’ b} witressc*, who stated circumstmtiallj how the} 
ie\v what the} said , aiul henrea} from the fanul}, if confirmed bj circum 
nance* was prohablv nlwa}* a basis for their te-timom ranul} hear*ay hnd 
‘® nsi ? ept °f family reputation , niul reputation was often reckoned an adequate 
, um ' f° r judicial action In the thirteenth centur} we hnd n witne*s, m 
nno ^ ier person s age, giving as the basis of his tc&timon} the fact of the 
In , e f. s rec °rding the age in the records of a Pnoij, which record he had seen 
nml ttPrB n ^ cc ^ in " n whole parish or a large number of person*, the hear&a} 
n -y iUl0n of those liclongmg to the gi\en commumt} wn* alwa}3 regarded 

roso f' T* 1010 TV1S nnot ^ or class of unsworn statements which hnd always been 
e nt ^ l ° m ^ u ^ lcn ^ pioceedmgs and admitted to the jurj namely written one*, — 
a m V' 1 re " iste1 ^ 1,1 a par on s book* in the account books of the stewards in 
had I* nt i ^°°^' ! m contracts, Iced* will*, and other documents Documents 
to tJ >? T becn s * 10wn t0 Jurie* — long before witnesses were received to te tifj 
mem X n the early daj * the} did not *tick, it would seem, nt showing the 
J •"} any document that bore on the ea-e without even thinking of how tho writer 
n»fl W » nt , b ° As regards ancient matters writing* very imperfectly 

uicnticited were one of tho chief sources of information and often the onl} one 
hit??^ 031,8 ’ t lcn t ^ iat n numbei of the o called ‘ excentions to the hear ay pro 
or rnt? n came in ur >der the head of written entries oi declaration* , they came in, 

» , ai * ler> so to spe ik stajedin *mipl> because the} had alwa}s been received, 
to il n ° r t n *F mst benr*a} had ever been formulated or interpreted a* applying 
of «u n , c “ things, con t liming nt the pre ent day are, e g , the admission 
oid entries and writing-, m proof of ancient matter*, writien declarations of 
00 
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deceased poi-ons ngunst intere-t, and jn the com o of dutj or bii me > a "j^ 
a limited extent, a mercli int’s own at count hooks to prove hi* own case,-'®® 
cleulj recognized aa custommv ami allowable in an English Statute oil 
neailj thiee lenturio* ago, lmt ms^iisihh ind often ignorantlj, much 1 
af tern aids So dso of legulnr entries in public bool-, v* m itter proMbn n 

e\en doubted to Ik admissible in c\idnicc a- 

“In iddition to all the e ancient and alwaj- approved pnctii/f ' 
-implo, oiiginal shape, operating as qualific itions of tlie heaisi} proniDi 1 j 
hue come m man} extensions of them, is when oril dechntion^ *>t . i j 
persons igunst mtere t won ipuiuiI, and, in I ngl ind even ordure ^ ^ 
deceased per ons in the com sc oE dutv 01 busine s And not on ) . 4 
scope of these old titles been enlaiged, but new exceptions hue been ^ 
poi liap* the\ are ratliei ohl ones coimn„ to lie recognized and iornui j |it 
as those lclating to the ic* qr<*ta, i c dcclnritions which aie a part o ^ 
it elf admissible and declaiafions of piesent intention 01 pre-en y 
sensation Such things arc the natui il dt velopiuent of the subject ^ 
‘Now a gicat deal of pciplexit} e\i-ts, in the luv rel iting to ^^ n ^ r jnrir 
ifuluic to understand tin scope of the e exception- and irom '** limitel 

whether and how in the} ire to be freelv developed^ or to he t u j 
is hang meie exceptions while the mam rule itself winch prolnDi j n a jpuhn 
expinded So netimes one thing is done and oinetmies the other w || 
case in the Hou=e of Louis in lbbO Loul Bind bum, in (hscii ,L thitu* 

hearsay and rejecting the evidence, said I Ills" nij judgment up ( j afl J 
cue has gono so tar is to -i} tint Mich » document couW b v 0 „j ( |fi|i 
clcail} unleso it is to be brought within some om of the except io » ^ ^ f 
within the geneial lule that hears \} cadence is notadmis ible I ( i,freri»t 
> AppCis 02 o) On the othei 1 uul Sir Groxjc Tcssd in ia ver} option-* w ^ 
in 187G, had declared it to be the Court’s dutj to extend the e t ^ inJin" 
he \rsij rule out ot ‘regai d to the icason- uul principles whit 
the tubumlsof thiscounti} to admit exceptions in the other c » av 
St Lronauh, 1 Pio Di\ 131) It seems i sound geneial ^‘"^.[Lstothe 111 , 

mill cases a main mle is to have extension, rather than excel ^ ji)1llir iti 

tint exceptions should bo applied onl} within tuct bound ] , .» eJ) c omt ^ 
should appl} in cases not clcirlj within the exception a ,|,fficul^ . 

question, what is the rule and what the exception- f There n * 
true anal} si- would probabh testate the hw so as to mihe ^ 
hearsi} mle the exception, md mal c our mam rule thi°, iiimci} ourM M 

a relevant is adnn-sible To in> such m im ruh theu wouu pjolutu^ 

ceptions but i mtheciseof other exceptions t o in the m ,vhu<* t K nl r 
this cla- lficition would lead to a re-tneted application ot tlie ’ 0 f our h' 
rule would lnve freer cour c One mnchief ibout the pre ent id 1 ’ 0 ],*, 

tint it -bows i spi&modic and h df lecogmzed iccepf ince o ^ eie o ^ 
p u ticular m-t mces, while rejecting it generallv Tor exiinjue ,t lit 
tunes a tendenej to legird a lnai-i} -tatement as admis ,D , pondl 1 ., 
set of facts giving and reflecting credit, eich to the othei ' _ ' 0, V JC!0n| foi‘° nr 
what is tilled circum-tanlnl evidence Tin bungs m con of P 1 .* 
io ill} goes but a veiv little w i} in that direction >o doubt, in 1 Bn ,Iir * ' 
lit usa} stati inents often derive much cieclit fiom the circumst or un \L.t 

tin} are made sa\, c rj, fiom the fact of hr mg made un<ni in diu VI T ^ 

lire— ive conditions a-< liein n against interc t or unde 1U1( , ^ 0 {(heni 
to s-i} the contrar}, or is pirt ot i series of statements or i cla s ^ p 1 , 

n uall} t ireful and iccurate, mil tlie like , cri dit nmplv e 0 

ri i on to entitle them to lie received as evidence when once t it ^ ^ In'* 11 ^ 
pertuvm,, witne s is accounteil for and it would in ua ° ft 
po- d»le to «li ipe our law in the form that hi ar-u} w H ndmi «i eiJ0U ^|i V>* f * 
iviiluici whenever the circtun tance-* of the c iso done wire point, 
ittocredit irre pectivc of unv credit repo -ed in tlie -peiker A.] {r (o»! -C (L'jr' 
is for ever snggt ting it elf m that pirt of the subject reJ »« , Tb f 

which iri i part of omc n lim-siblc fact —of the » et geda » t« ( ", t ft* > . * 
often nohon of as pirts of n ma«-» of urcum tantial facts de-cn , pj 
ml ciidmtinl Mijiportui,, and siqipirted bv cadi otlur in t‘ ,ur 
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omo pnnupil fact, instead of hemp ngaidcd iv they should bo ns puli of tint 
Let itself, pars iet gc*tae lung under tho com oc of heir ai, but leceiwl bi way 
of exception* on account of tin-, -pcctul intimnci of connection with the admis 
-ihlc fact's Phi* part of tho -ubject pie o»ta an m=ti active spectacle of eonfu 
ion, re-lilting from the de-no on the one hand to hold to the ju-t hi torical 
theory of our en«r , and on the otln r to n ort to lint pnncipli* without being 
mvaio of the -izi and comple\it\ of tin tasl winch is thu- un< on-uouslv entered 
upon” fltnyers Ptcl Tieat Ei j>/> j/S » 2 , 

Theory of Hearsay Rule I he punciph of t\tlu ion ot hcai-iv evidence 
ia thu “tiuod In Chief Dawn Oilbert ‘Credit bung domed from atte tition and 
e\ idence it can ri-e no higher than the fountain from whence it flows and if tin 
fir t speech was without oith nuoith when tin r< w i- -uch i speech mike- it no inoro 
Until lure “peaking which cimiot be of nnwe worth dni\ati\cl\ thin \t hr-t 
and “o of no v iluc in a Court of Tn Met when all thingb ire d« teimuud unde i the 
olemmty of an oith If a man swcai to In- own 1 nowhd^e, In mu t show the 
circum tance- and incur then kof confut Uion hut if a man were lllowed to w< ir 
to in hear- n it would admit goner il allegilion foi the pioof or dispiool ot 
which no conconutnnt pirticulirs could In <\p«cted of the witne “ (illicit on 
Euikmc hi I offl \ ol II p So tilt mle which excludes heats i\ has been 
propounded i cordiiigl) u- founded upon two rc i on- 'wliat the other pu on 
snd was not upon oath and tin party who ia to be affected b\ it, had no oppor 
tunitj of cro s-evummng him * Ibid -e» nH> TF t'jnioic s, 1 JO 2 It sccni- 

igreed that what a sti mger has hunlumdto ay is m -tnctne-s no manner of 
evidence either for oi acting a i*ri onei not onlj bocan-e it is not upon o ith but 
ill obi came the otlwr-ide hitli no opportunity of a cro-s examination Han 
> Pleas of the Ciouu C II C 4(> § 44 ae al-o the objection of Peel ham in 
a W/u 20 How St Ir 133 In H u<jht a Tathmu 7 \ A V 313, 
Coleman J said The ndmnu-tr ition of an oath furm-hes “otne guarantee for the 
mcenta of the opinion, and tlic power of cto“s examination givis an opportunity 
of testing the foundation and the v line of it In the -ime ca-c Aldci son L 
‘*aul * fhi general rule is that facts are to he prowl by te-tmiom of peisons on 
oitii and -ubj. ctcd to cio-— examm ition In Oiasliam Hotel \ Man unit/ Ir R 

iC I 12 > O’ linen J sud ihc statements and declaration* of opinion rc 
tuved in caidence in tin- case were made by putiei not examined upon oath or 
subject to cio-a examination and would not be exempted from the general 
rule excluding heai«aj evuhnee ’ 

In ome of the c isos ^leat “tre s is put on the right ol cio s examination 
lu DijsdH Pctiaifc Oise L R G App Ci“ 303, Lot d blue/ bum ob erwl ‘In 
bngland hear a\ evidence that l- to -ay the evident* of a man who i- not pro 
rlucetl in Court and who therefore cannot be cro s-e\anuned is i goneril mb 
fldmi«*ible at all ’ &oe also luncMoi/ v Hail of Atu/lcsca, 17 How St 2r 
1160 Lord Melt die ? Trial 29 How St Ir 747 S 0 “the general rule is tbit 
near ai e\ idence i< not idnns“ible for the rea-on that such tatements ire not 
subjected to the oi dinar j tr at-, required by I iw for a ccrtainink their tmth,— the 
author of the statements not being expo ed to nos examination in the pre-enw 
ot ft Court of justice and not speaking under the penal -motion of an oith with 
no opportunity to mvestig ite his character and motive “ and his deportment not 
Mibji ct to ob«« iTiition ’ Mm M/all v R Co 48 111 476, see a) 0 o Beil cla/ Pea aye 
* Camp 40G Due v Ruin nan 4B AAli 34 7i v Jjailin Jebb Cr (’ 
127 Smith v Blaleif L R 2 Q B 326 7? v Jcnhns L Iv ICC K 193 
St Leonards LE IP D Id 

Exception to tlie Hearsay Pule llu puipo i and rei-on of the Heai-aj 
Rule is the key to the exceptions to it lhe theon of the Heir i\ ruloistlnt 
the man) possible source- of maccuiacy and untiu-twoithinc— winch nn\ In 
underneath tho haie untested a eition of \ witne can he t b» hiought to ]i a ht 
'ind exposed, if thej exist h\ the test of cioss esamin ition I»ut this test or 
“ecunty may m n gi\en m t inco V ‘■unerfluoub it nm he ufliciuitli chai m 
tnat m«tance that the statement offend i- free from the ri k of maecurati 
and unlrust\\orthine-s, o that the te t of cio- -examination would be a worl ot 
supererogation "Moreover, the te t mav lie unpo ^ible of emplov ment — for 
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example, by reason of the death of the decl irant-— , so (hat, if his tp^tiraonr h 
be used at all, there is n neces itv for taking it in the untested shape the 6 
considerations— a circumstantial guuuitoe of trustworthiness, and a necuw 
for the evidence — m i> be ex immcil more closely , taking first the latter 

(1) Where the tc®t of cross examination is impossible of W® 1 * 
by reason of the declainnts death or --oine other can e rendering n { 
una\ulable as a witness on the «tanil wo are fated with the aitern 
receiving his statements without tint test, or of Ieuing his 1 nowledge jj 
unutilized The question an ci whether the mteiests ot w , 
buffei mort by adopting the latter or the former alternative . . re 

might be thought of the general policy of choosing the former ne|1 
without any further requirement, it is char at lea t that, •'O tar *> ^ 

instance some substitute for cross examination is found to have been p 
is ground toi making an exception Hip mere necessity alone ot t « 
tested statement instead of none at ill miglit not suffice, hut it, o et },^ 

sitj there is added a situation in which some degrte of truatwortimie ’ ^ 

the ordinary can be predicated of the statement, time isrta&on tor n c oiiH 
not merely the best that can bo got fiom tint witness but be 
ordinarily be expected without the fist of cro c s examination . ^ ^ <t 

(2) There are many situations m which it cm be ea®ily already? 11 ^ 
required test would add little as a security, because its purpose® ha Ifcai tistancf* 
stantnlly accomplished If a statement lias been made tinder &u< c or ^puy 

that even a sceptical caution would look upon it as trustworthy ' jn 1b{0I) » 
instance), in a high degree of piobability, it would be peu 1 . a c ,tuation 
teat whose chief object is already secured Supposing that 
exists, the statement could properly bo received (specially ii n inC jpIea 8n« 
from that person was now available A perception of the«c tj J except 10139 

their combined value has been responsible for most of the lie j 

TUqmo)e%U20 lc B ,W ^ 

First Principle— Necessity 1 be scope of the fh t P r * tint ' n £ 

briefly indicated by terming it the Necessity principle 11 u «te tro , 
we shill lose the benefit of the evidence entrnlv unless wenrcop ^ l0 c a 
i& thus a greater oi leas necessity for receiving it (1) -the per fl( or oth™ 
tion is offered may now be dead or out of the juri diction, o on J in’ 

w ibp unavailable for the purpose of teatm Q This i- the to P ] ir ations !j 
p ilpable iea®on It is found m the exception for dying de ^ cih 1 
seven ensuing ones The principle ia not always fully »nci ~ 0 nd 
out in the rules but the general notion is clear and unimat atr|t t n e ' 

knowledged m these exceptions with more or less directness tune, IGF 

The assertion may be such that we cannot expect, agam appears 

evidence of the samo value fiom the same or other ources , (( j e fl otc» ®B , 
or less fully in the exception for spontineous declaritio not threat 
section 6) for reputation, and m part el ewhere Hen ' ve btit me ika 

(as in tne first case) with the entire loss of a person s evl( perhap 8 ^ fir 

some valuable source of evidence The necessity is not so g rel p u t the P. R 
necessity, only an expediency or convenience, can be predici 
ciple i» the same FI tgmore § 1421 Hear-ay e\ idencc is n oaS ibl> % 
there is better evidence There are certain subjects which can _ gUC h ft* 

their very nature admit of the production of immediate eV, ‘ fltW ^ OW 
tion«bip character custom, prescription and the lice J J 
A\ R Act X Rule 30 JSJ ft 

Second Principle— Circumstantial Guarintee of ^rustwo 
second principle which combined with the first ®atiihes iui to J |nfl rj { f 
unte ted is in the nature of a practicable sub titute for tne prol'J® 1 * 1 
cro 3-cxnminntion Ve -ec that under certain circumstance . 1 ^ pot a . 
m curie v ami tm tworthine** of statement i& practically fln ner 0 ,, *-* 

equivalent to tbit of statements tested in the conventional tirc t,Rl tc 
cum«tantml guaranti e of tru tworthine s i* found in a vanity guliea ^ 
sanctioned by judivinl practice and it is usually from one oi orn pfei<”' 

cum tanees tint the exception takes it> name flare i B nQ 
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attempt to secuie umfoimity m the degree of tiustworthmcas which the-e cucum S 32 * 
stances presuppose It is merely th it common ‘•en c e and experience have from 
time to tune pointed them out is prnctic illy adequate substitutes for the ordinary 
test, at lea«t, in view of the necessity of the situation If igmore § 1422 

Witness qualifications, and other Rules, also to he applied to statements 
admitted under these exceptions The Hearsay mk is merely an addition il 
test 01 safeguard to be applietl to testimonial evidence otherwise idmis-ible 
The id mission of he \r at stvtenicnts bj wiy of < sception to the rule thcrefon 
presupposes that the n«aertor possessed the qualifications of a witness in regaid 
to knowledge and the like In Di/scnt Pcciaqe Cai>c L K 6 App Cas 489 at p 
W4j Loul Llorkburn «aid 'It is impossible to sv\ that if a person said some 
thing ind could not himself if alive him been permitted to give tistunony to prove 
it, he can by dying render that statement admissible I thm 1 that is a self-OM 
dent proposition ’ The e quilificitions are fundament il ns rules of relevancy 
Thus these extra judicial statements may be inadmissible hccau l of their failure 
to fulfil the ordinary iule> about qualification® even though they meet the h quin 
ments of a hear«ay exception I or ex unple, m the Pedigree Exception there ire 
rules about membership in the familj which rest =olely on the necessity of 
knowledge m the person wliosi statement is offered, -< c aiule of testimonnl 
quhfications II irjmorc § 1424 But Jit slue Cummmgham says as regard dying 
declarations “Tho English ruling in 7? \ Pil r CAP ">98 accoidmg to 
which the dy in., decliration of a child of such tender years that she could not 
undent uul the doctrine of a future state, w is lejicted is not applicable under 
the pre-ent section , nor it would seem is the question of the competence of the 
pei *011 to hear testimony, one which nflects the ndmi sibihty of the statement If it 
complies with the lequirements of this section it is i clevnnt, thou 0 h, possibly, of 
small importance Cun Lv 162 

Scope of Section 32 This section is also an exception to the Hearsay 
ruk of the cudence Secondary evidence of any oral statement is called hearsay 
1 lie repetition by a witness of that which he was told by some one cl e who is 
uulcd as a w itness is hear- ay , md is therefoie, as a general rule inadmissible The 
reasons for this rulo are obvious We can centrally trust a witne s who elites 
something which lie him elf has either «ecn oi board but when he tells us ‘■oine* 
thing which he has heard from another per on, his statement is ohviou°h lf« 
lelnhle and s itisfnetory A multitude of probable contingencies dmuni h its 
'aim Tho witness may have misunderstood or imperfectly remembertd or even 
may bo wilfully misrepresenting the words of a third person or the latter may 
ha\e spoken ha tily inaccurately or e\en fnkely Moreover the person who i> 
leally responsible for the statement did not mnl e it on oath he was not cross. 

upon it, and the Court had no opportunity of observing Ins duneanour 
when he made it It is a fundamental principle of our law that evidence has no 
claim to credibilitv, unless it bo given on oath, or what is equivalent to nn oitli 
ami unle&s the p irty to be affi cted bv it h is an opportunity of cross-examining 
the witness Pond, 27; 3U") There are various exceptions to the general ruk 

they are based on good reasons The exceptions as stited in this section 
are as follows — 1 Statements written or verbal of lelcvnnt facts when made by » 
r cr 0n v 1 ) who is dead or (2*) who cm not lie found or (cl who has becoiiu 
“Capible of giving evidence or (d) whose attendance cannot ho procured without 
? n *k ni r. ,nt delay or expcn c c which under the circum tances of the case uppeirs 
«o the Court una isonablo, arc adm is ible (1) when it relate* to the cause of 
ns death or (2) when it is made m course of business or ( 1) when it is madt 
V«m t the interest of the maker or (4) when it gives opinion a to public right 
or cutom or matters of gener il interest or (51 when it relates to ai tuia of 
ruitionhip, or (G) when it i^> made in will or deed relating to family affairs 
"when it is made in <locumcnt rcl ittng to tmn action m* ntioncd m e w tj 0Il 

clui e (a) or (8) when it *■> made bv s tV , rtl per on « and ex pro «3 feelings 
pt'vant to the matter m question In the ah«enc* of the conditions prescrdied 
*' action 32 of the I videncv \ct a pi unt filed in a prior litigation is not ad 
to prove a statement by a sup rmr J vmllonl La 1 \ Tahiti 39 C 

* 90»2S C W S I(i3.»=»8f) Ind Gi 4 *. *>57 \ recil il in a document is 



470 


'1HL INDIAN LVIDLNCE ACT 


S 32 ‘ulnu •'iJjlc m cuduicc ipnin-t paitits who ar» not p irtio* to the doeiimont on 
whore the condition* Ini down in section 32 of the Evidence Act are tuinm 
Ham 'virttp \ Iiha quant Pm<ta<f 77 Ind Cns 391 

Requisites of admissibility under section 32 Statement* oral nv\ I ' Tr ! lt P 
made In pa sons not pirhi s to tho suit, and not witnesses therein, are n 
*ible to pro\e the truth of the 1 lots stated exc< pt in two cl a es 01 ^ q 

where thev ire icndeied netos-an hv the difficulty of obtaining other P 
where the circunistane es nndei which the) are made farm h some P , >j 
their leliabilit) othei thin the mere fact of their hating been n) , .a 
Ev p 2ol The ilme is n statement of tho luleof evidence common y #rr 
mle against hears a\ * and peihap* is as siti factor) a. tatem _ 


ir-i\ and peihap* is as siti nw) 11 *i 1( Heir^ 

Roughly spelling twogeneril notion* underlie the*e exceptions w ^ 
mle and these notion* as has nlieadv been said are sugge ted m «.itintion » 
ot the ruh lfsilf The fir-t of these is tint of ncce- itv > ie > 
which it is no longer possible to subject the per on to oath and c 
tion so that if ms statements an to hi had it all the) uni t ^ sl nuii‘> 
applvin*, thes>° securities (i e secuuties guaranteed h) oith and <■* 
tion) tor tnist worthiness The law on the Mibjcot is thus lam dov , n ipn 

C 1 m Oam ao,l a Dennis 4 Binn 323 “It is objected th it, ^ p! 

sue the declaration ot i m in of ch iracter in i) lie, yet the law a ^ tmt 

of no man in tvidcnce witnout oath The general rule cei > Ik 
subject to lelaxition in cases of nccc»*iti or extreme moona the Hoir^ 
second notion is tint even though ineu^sitv exists for rw* rL^ulir ch 
rule neaerthelcss this is not to be done unh as there i*, ‘ n , Lufs iW 
of (Relaxations offered some circum tint! il c u n intie of tru V. . ei . xmiiiati^ 
bh all- in some degree at least— supply the tot of oath ma c 
otherwise recjuircd Oiecnl El Vol 1 p 190 I» ^ ou .! l VJ sanction of a" 
Conn ">07 Loom is J -ml “The law does not ch pense with toe j m , siond 
oith and the test of cio** examination is a pro requisite io ^ other ir ‘ 
■verbal testimon) unless it discovers m the nature of the ca-o ^ niiJ' D 
tion or test equivalent foi ascertaining the truth 5. , ^ tt tutm 

pei ons who are dead or otherwise mcanacit ited fioni q fn) j t j^o ll* 1 JjJ. 
ire admitted in the cases imntioncd in ss 32 ’ 


a n Sdt 

■ hen n i.refeet, ’ »> , „< 


the prmciple of neces&itv the rule excluding heal a\ i» r ^ / c the b , 
stances undei which statement* are made undei the section . ooe and . 

worthmes of the statements title I [ailbyEi 33 lbewh m> 

of the ection centre upon securing the highest degree or tin » ‘* fCl 4 

circumstances, for the statement Srthna v Mir a 9 Bom ^ ( j c ha I ur .'ld 
a2 imposes restrictions upon the admissibility of statement e ibf 0, Jg 
who cannot be brought before the Court to give their own ev ]C jirint’t 1 , 

of those lestrictions and the reasons for them are plain tl) j( . folio* . v 

legal evidence lacing th it the Court must alw a) s have the n tl ]l what « _ 

wluicpoi ons oin he the) must be hi ought before the to . nr ( of 
] now at fn t hand Their viracit) can then he be t tested n) ^j t>u (lie J ^ 
c xaniin ition ^ here however avitne sc cannot be bron- > i |n( ] jluat # y. 
(heir pieviou statements ire at best indirect evidence oi ~ ^>lnch ' 
would not except under nccessitv uceive at ill 3 In t0,u i u «oti il 1 - 

/mmnullnrl I.* *, In I .1 « tlwo «*« olnniM r%r irO llllI»0»Wt ^ ^ 


compelled bv nece'sit) to take this evidence or none are imp 0 ^ t |, e n i 
sibilitv plainlv aim at affording oirn guaiantee of its )<>n t will I " w . 

chance of testing the man b) ciO s ex amination ni> t ^ or ,liiifU) c f{ 
admitted links- it i* in ule undei conditions winch lookin 0 to ^ til l 
of human aflairs raise prett) strong presumption* that it vra* 

1\, Lrantan J in ilml ^ 

Written or verbal 1 he nil a leg aiding h nr» i) 1 .^ 1 ,^, 1 1 * pt 1- ?! i 
« xclmti s nil written lu ir-a> im pective of the mode in v n nLLonhf 
v or v often in (Ik form of ofhci il n cord but more tin 

p irliculnr connnerual Iran action to which it relate' to to niak' 1,1 j 
w rittc u lie irs av m die foi m of k tti r- or tel. O ro m * does not au ^ ^ r<>\ 1 - 

slide Die fact that hi irsav is printetl no matter in w)mt tor nr P je 
th. lpplic ition of th rul. Vnrr /ones S 29S \* written tatcimi 



RELEVANT FACTS 


471 


if thej fall within the heir-m mle, it is but proper th it thej should he admit c 'iO 
n« evidence if thej fall within nnj of the exceptions to tint rule 3 ‘‘ 5 * 

4 Verbal ’ means bj word •> it is not neces utj tint the words should be 
, poLen If the term 11 td m the section wt re ‘ oril it might bi tint the -titt 
ment mu t he confined to woids spoken bj the mouth But the meaning: of the 
woid verbal is something wnlei tiu words of mothei pei&on mav bo so 

adopted bj a witness as to lie piopulj treated is the word'- of the witness 
■ himself ’ Pn Pithetam C T in Quern rmjness \ ibduUa 7 A 3b5 (307) T B 
> In the same cw> 6 It (tight /snd I am al~o of opinion that the m^iis made bj tlie 
diseased Ditfan m ie»pon»e to th- quo tion put to her maj Ik given in evidence 
with the object of supply ing m atorul tiom which the inteience mav properlv be 
drawn tint he either adopted 01 negatived the m ittir of Mich questions If the 
Mgmheance of tlie-e -ign> n establi lied ®iti'fai lord j to the mind of the Court 
then I think that such question- taken with lu i a~spnt or di-suit to them clcarlv 
pi 0 veil, con&titute a verbal statennnt as to tin cau-c of hei <le ith witlun the 
meaning of ** 32 of the Evidence Act I nn not di posed to draw 

^uch a pnrelj technical tit tuiction a', to «.a> tint wink questions ulopted 01 
* np gltivptl b\ a mere ‘ ves 01 no eon titute a veibal statunent within 
* di, thev become inadmissible wlien a sent 01 dissent is expressed bj a nod 01 
1 shako of the held But Mthmood /ixpics ed a different view in the same 
in'* 0 r t 303 he **ud I should accept the view expie =ed bj the learned 

Clu» f Justice if we lnd not to intei piet the 1 ingunge of the Statute and if I did 
not ful unable to extend the meaning of the turn ‘ verlnl ins 32 ot the Evi 
<lonce Act bpj ond that of word tome veibnl cannot me m more thin 

b} me ms of 1 avoid or words Nodding the head or waving the hand ib not i 
aoru Vs regards dving declantions Pi of Gicenleaf ob enes 'The tesfimonv 
, here spoken of nuy he given as well bj signs is bj words thu- where one 
hung at the point of death and conscious of her situation, but mnble to aitieu 
late bj reason of thi wounds she had received, was ashed to - ij whether the pn 
-oner w is the pei on who had inflicted the wounds and if >-o to squeeze the hind 
ot the interrogator, and she thereupon squeezed his hand it was held that this 
"{Wffh admissible and ptoper ioi coiisidetation of the jurj Qtrenl Et 
?> l /l(o) In 21m) aim v Com 78 Kj obi limes J aid Dung dccliritions are 
not necesNirilj, cithoi written or spoken Anj method ot communication between 
minu and in 111 cl m lj be adopted tint will develop the thought as the pre sme of 
me uuid 1 no l of the head ot a glance of tin eve ‘see aUo /? v Lome 10 l>i 
1 ' UD.ffv Strelr, 12 Cox Cr C 1GS 

Rejection of evidence by the lower Court When the Court below had 
reji ctctl the evidence of ceil un witnesses on the ground th it it w is hnr-av only 
minnil not conformed with section 32 of the Evidence Act and on the f ice of 
' ie evidence it wi> sometimes unceitam whethei the witne -es wen speaking 
nun their own personal I nowled 0 e or from information denveil fiom other* but 
Court h ul considered it from both points of view and lu H it admissible the 
1 ll< J , cial Committee aw no reason to differ from the estimate which the Court 
nu formed as to the credibllitv of the witne- in tlm former no nor in the latter 
0 /~‘> t0 <luo tion the miiimr m which the Court had ipplied the proa 1 ions of 
Rom r ° r un M,ssa v Shnhon Ut hhan 2GA "»S1 = 9C V X 

Relevant facts Thu section lajs down tint the statement whether 
written or verbal must he l statement ns to relevant fact ^ ler Pethciam C / 
m (juren I niprew \ iblnlla 7 V s"j( 1SG) 1 15 As regards rdovant fnitx 

, ,lot ‘ 9 unde 1 'octions 3 and '> Now the question is whether f lets 111 ih ue im 
oiev ant facts In Itnyhit Wiusana v I idui 1 arulln, 34 M S7*i it win < ont< nd<*d 
iat f icts m ls-uo are not rt i<>\ mt facts i n th it ca o PlnllqiH J m «1< Ini r»v 
mi judgim nt said f If a f ict i» m 1 sue it is undoubtedli a f ict ri U unit to tin 
ca e or proceeding b acts mu t Ik* eitlur relevant or irrelev mt and I anj tin t 
‘P-Puvd to uphold the learned Vdvoeatc General a contention tLit th' r< iri 3 
^piriteclis tsof facts, * e relevant irrelevant and fut* m j 'Jo j, 0 13 
uut lets in is e ue arc not relevant facts witlun tin* nicimn/ of an J ? 

tumot «e*e th it the meaning m that section can lx diff re-it to 1 < r 
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othei portions of the Evidence Act, would lead to startling results Djm^dfl 
intions as to the deceased’s murder would he inadmissible m evidence for and »* 
ull> the identity of the murderer is a fact m issue m a trial for murue AU 
could also shut out most important evidence b} framing is ues as regards ail 
lelevant facts These facts, would then become facts in l'-sue and all tatenv 
1 elating to them would at once be in idmisaible .This cannot nive two 
intention of the Legislatuie Pact-, in l'oue are facts) about which there i a q 1 
tion in issue between the parties, and although all relev wit facts are no nn 
■, ml> fact's in issues, I cannot undeistand how the facts that arc in issuer 
other than relev ant to the deternnn ation of the suit and this I think t 1 - c 
the langu ige of section 6 ’ But sec Patel v Patel, 15 B 505 


Person This argument was based entire]} upon the P r0T1 f 
General Clauses Act which sa}s that ‘person’ shall include ‘person? , < in- 
tended that ‘person an section 32 must be read as ‘person 1 * I do not ‘ ^ 

this ingenious argument is entitled to succeed Pci Maclean l J t .i 
Math v Xibmdhub, 3 C W N 88 (89) = 2G C 230 (237) 
ing to the txistence of an\ lelationship contained in a documen UJ| 

several person® some onl} of whom are dead, is admissible m ev ^ 

clause 5 of section 32 of the Evidence Act , if an} of the executant® . )(11111 
ment is dead, the statement made b> that person, would be aamj 
section 32, if it comes under one or other of its clauses, being tint i 
of a person who is dead Ibid ^ l 

Who is dead Death is universall} considered to be sufficient to ^ j 
Necessity Principle In Pitch v Chapman , 10 Conn 11 " V: tin f 
c ises where such evidence is admitted seem to proceed general 1} up , 
ciple that, b} the decease ot the person, better evidence cannot oe 
a person, though alive at the time the plaintiff closed his case was sU «p 
• • ’ ’ filed before his l 0 f 

m Pvidcnte as statenK" , 


a witness statement in writing by such a person 

of the plaintiff’s case was held to be inadmissible m evidence j 3 cectm' 1 1 

deceased pei-on Jagat Lai v Jogedim 2> A 140 P C , ftl)( i or 

no application to the case of n witness who has been full} eSan b t j. e uit : 
examined but who happens to die before the termination 0 tofl 3 >(ofi 
such a case it is not open to either paitj to appl> under T A« “ 

admission of the previous statement mide b> the witness irl *,on di *“* 

Kumar i , 46 Ind Cas 929 Where a pei-on making a djinff (leC o i B-wn 
to live his statement is not admissible Empeioi v Kvn 
R 434 u (rr atio? ^ 

Who cannot be found If a witness has di-appe ired ' r01 " j t hn 11 
is in effect unavailable for the purpose of compelling his ati ^jj,!, i 
disappearance is shown b> the part} s inability to find aim l * 1 

search The only objection to recognising tins ground of . l,n ,' n0 « 1 ngth<‘ fu- 
tile possibiht} of collusion between part} and witnes but su. a jJ* Ju 3 5^ 
to be satisfied that there had been no collusion and th at , °*if ft piriv & 
Iona fide , this objection loses its £orc“ IViqniore § 140 J former h fr li 
find a witness then he is ns it were dead unto him , and Jus ^ 
mav be read so ns the partv mnke oath that he did his cn< c (joU Xf 
witness but that he could not c ec him nor hear of him ■ r i I *iu* 

In Oates Trial 10 How 9 t Tr 1227, 128’> Oate* % { or w |ten » * 
product, what he swore nt another trial , L C / Jcffertiji w it* 1 

Is bo dtail 9 Oalei \[v lord it has cost n gr» at deal of m° ) ca * P 
out, but I cannot an) when meet with him ntul tlint nia k nil 

worst that I cannot, when I have done all that man can do t® J, _, r / 

together 1 «ent m the depth of winter for him when I tno n j 
have come on before , but I could never hear of him h „ jmit * ^ 
though instricim-s unless the part} l>e dc ad we do not u c At i t( , r t ri tL * 
such evidence j t t if von can provt an} tiling he swore nt nn} ° ^ m h b * l 
mdnLi \ou -k) far' Nj it urn t lie proved that aft< r dilig* , nt |L , 
found within tlin jurisdiction of the Court Mer jnnbditv t 1 * p» k- 1 . 
n tlince or in tlio countrv is not sufiiu nt f/nmai v . g, I 
V*t'l\ lit Vli t It mini V V;/e It 5 Alt 17 i, P"!* v 
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>1 In Jacob v Stale Ml Ain. 1 n fiuillc«s enroll for linn in everj countr) m 
ivhich there is nn> apparent likelihood of his being found wn*. held sufficient 
bo to mike i\ living person's statement admissible under thi*» section it mu«t be 
shown that even after re isonnblo t xertton to find him, Ik was not found Queen 
\ La) hnuvatn 24 11 Cr 18(19). I trie notes undo s 1) Where n per on 

making n dv mg dechrition chances to me Ins statement cannot be admitted m 
evidence as dung declaration undir «■ 32 of the Evidence Act but it may be 
i el led on, under s l*i7 of tin. Ludi nee Act to corroboriti the te-tunonj of the 
lomplainnnt when examined in thecae Jnnmor\ Iimua ^attu 4 Horn h 
R 434 


S 32 


Incapable of giving evidence lit a muHci case one of the witnes c-* for the 
pioSecution Wit dtaf mil mutt, and the question whether the gesticulation of that 
man it the place, where the bid} of the murdoied bov was found ami during the 
police inqmrj, nnd aubs quentlv in Court, weio tudence against the prisoner 
md if so what wa-> tlictr value The Sessions Tudge was sntished that the deaf 
nniti could not under kind the questions that wen put io him and for the mo-4 
pirt could not nnke lus meaning intelligible Held that the deaf mute was not 
a competent witne°s within the nuaning of section 118 of the Fudcnce Act The 
igna nuuk In him if regarded ns conduct wire Hot admissible as evidence 
against the priaonei under section 8 of the Ludonco Act nnd if icgnrded ns 
statements, the> w< re equalh inadmissible under section ~>1 of that Act S aimidm 
\ Kuxq rntperoi , "> 0 C 24G In del ivermg flio judgment the Comt observed 
kt p 240 "fn the nri«ent n«p we are not sitt«fied that Bihau wn° during tho 
police enquiry capable of under-tnndmg questions put to bun, and he has then 
tore not liecome incapable of git mg evidence within the meaning of section 32 
lie has all along been incapable of giung tudence ' Toi fmthei meaning of 
the word ‘ incapable”, ude notes under section 33 where the matter has been 
fully discu ed 

Delay or expense Plnintifls weic the igents of the defendants for tho sale 
m certain produce shipped to Europe Such produce was disposed of In plaintifi a 
►ub agents, at \ni ions markets abroad who wen submitting accounts to the plaintiffs 
tor the sums realised by the « lie of the pioduce lheso account sales werendinitte l 
m etidende under s 32 of the Eudenu Act as written statement of relevant 
ft}i % P?r»ons whose attcmlanco could not be procmed without unrea on 

nine delrtj nnd expense such statements having be(n made m the oidinnrj coulee 
I business, aiul consi-ling of documents u cd m commerce and written oi signed 
ny peisons making than Wn/en v Horn Salta 10 V 238 \ id« d«o note" 
nnder section 33 

CLAUSE I 

, Dying declaiations when admissible under Englisb Law A declirUioii 
nine bj a declarant as to tie causi of his death oi ns to nns of the cucuinatances 
tml f tl “ lHS ‘' c b°n which r« suited in lus death is deemed, to be relevant on 1} in, 
shn t0r n \ urt * er or mniislnughter of the declarant , and only when the declarant is 
°," n . to me satisfactmn of the Judge to ha\o been in actuil danger of death 
mail q° siven U P all hopes of iccovei) at the time when lus chlaration was 
.C™ u Slcph Dig Arl 2G declarnlions arc not ndmi sibln upon charges 

ner than liotmcide, or ns to homicides othei than that of the declarant The 
ecensed mu-4 be pioved to the s itisfnction of the Judge to lmw. hien at the time 
1 “ iak ' n 5 the dechration in actual dangci of death nnd to have abandoned all 
m 1 reco ' eiJ P/up Fi Sul Fd p ATT In England tins evidence h peculiar 
case« , *' ,CM \ e C '° the application of the rule is «trictlj md ab olutelj limited to 
f ln w hich the death of the peison who made the declaration is the subject of 
dpeln'^ 0r 1S of the same truisaction It v Mead 2 B A C (>03 So dung 
mrtiei ° n 18 admissible on an indictment of perjun Ibid ‘-■o when on an 
chill men i ^ 01 administering stun to i woman pregnant, but not quick with 
t le ^‘th intent to prosup abortion evidence of her djing declamtion was 
nhlrm i , c "°man bung dead) Utley J rejected the evidence observing that 
tion<« 1 * 56 declaration mi„ht relate to the cause of the death still such deolnra 
snvL'T 0 *? ft d 1311,5 'hie in those cws-’s alone where the death of the party was the 
°' ect Of enqmrj R v Hitch non, 2 B A C G03 (note) , see al«o I \ Hind, 29 
60 
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. UIIUII IHIIIIUI MU IIIFJ'1 v Vi » ii* -- ■ ■■ . , ... 1J1 DU 

!ltm„ I’m/? I! admitte d the < %nU mi on tin h nmnu , i,,,** 

.iction Itus* ( i \ ol II n 20%, Unfit? (i 1 1 u- , q ( ^ 
S lot? \ U ti mi 21 I n \n "'*0, ‘■'Ini? a hnrll 1- hich , , uvil* 1 ^ 
i _t i .. . . . .Mil mit not he * 


UMI 117 ■'Dili <> in roll In ii, tin ilun. .Ii tlm ili.»i of llir 
Ins !>n n fioi|iKiill\ ill ilh»wod l, \ I Intjtl J ( A I* 2 M t ' , tch el hi tr,t , 

no al <> not ulmio tbit when m n chnr r i of i ipe A \ Jhininiml 

1 17 In U \ Itnlf,, 2 M A llnli ** it up pi uni tlmt i>oi on %%a» ivlmini ftrw ( 

icili wlmh I\ tifi tor hreil fn t minis'll ilr h after which howls I’Y" ^ |)(t 

Ins nmiil *m int who wns pn*i nt nml hml made tin ciki, that nc ^ 
nti ml ot it and time upon ah of it, nml win in corwuui net I )0 ', 0I , 1M , 1 ..i^ 
Hit <l\iiv iluhtmlious (minh iflir fhr know of hrr mn tfrsdeit ^ 

conscious of in i own approach m.. eleilh) ns to tin m inner m which e i ut 

tin c \ki nml Hint sin put nothin^ hml in it nml lint tin P rl rtI,pr .i/jhIi 
< itmg his breakfast at run < ml of tin table wluh slip w v» nuking: tm ^ ^ 
othei end of it Wi re temh led in < \ iel< m < nml object! ii to on tin ? l °i . ril ti 
onlj per on who-odvin,, declurittonsrmild ho rtenud m i \ iwik-' ' » ^ 

whose duuli burned tin uhjm t of rniimn iU tin trn^ tf<lg ill ob* 

consulting 

ti in suction 

tl so S tut? \ ii ii on a in \n in, "i///r % *«"*•* *- — < 
j lie pi ocee dut„ m which tin st delimits nri minus ihlo raw 
s Infant \ Ih ij<I?it 1 AT A \\ bl"» 

lo ipmlrr ii dwnj, do« 1 trillion ndmi^ihh in oueli nco it > nP ®. 1]^ 
tho Judge be\ond ren onnhh douht not onli flint when it 'f>' picrof ^ 
ehchl uit w is m ath?nIo moths or nctu d d inger of death | ' . , 

UC 1 ‘ ’ 

Httlcdi 

In tint ci c Ei/t? 0 I> said me „e m-r u i»«-*v.r mltt 

evidence is admitted is tint tin i ire declnrition mirk 111 0 , , f goni^ 1 , 
pnitj is it the point of doitli nnd when ner\ hope of tins .. m otP°^'; 
oveiy motive to f dsp hood issdonud nnd the mind iMnducie e twh” 

ful considontionb to spoil tlu truth, t situation o b0« t . j f , cited J 1 . 

eonsidcied b\ the I nw n& tie Uing in obhpnlion fqn » 1°. * , , ^ jilt, l 

positi\e oath administered m i C oint ot fu'tict . „,htulo 1,1 ,un 

P I mu! illoi. tlie*ilintion«of pn=onf »! i 

he 9 i\en in cndenei if it up pi u that the ])u-oii in d mg M,ch t t0 ]u ’!’% 
under the d* ep impression th it he w h -oon to iendei an net , ^ ],cif 1 " i 

Sinulnilv m Ishfoii s Cas? 2 I cw Ci C 1 to I hI?ison h - prse tlc , |„+ 
comes to the eon\ iction tint lu 1 ibout to dn, he is in me 1T ul In ‘*‘ r 

a« if cdled on in i Court ot Tustuo undti tlie auction ot in t j, l ,nt ,„'ih 

tions is to tin cause of Ins doth aie considered eqit ii t0 , tin 
neiertlicles open to ohsen ltion lor thouji the 1 J ll ' t i 1( . re foi< tl» 111 
oppoitumti of miestimting tin tmth is ^er^ difteient urn i . t j )t nn^ tM 
is entitlid to e>ei y allonance md lx m ht tint hr mu cr0 „ P \ 


, JlCf» 


i lilt w is in aih?nlo moths or nctu d d uiger of death | t \iia ® 

A 1 10s (112)] hut also Ih it he h id gin n up all 1ioi»e- ■ o» y IfU |, 
d, hopih s < spectntiou of impending death Ai t\o » . ^pitu 
- • ■ * I lu ...ior.lini.ioiI.il on Utah it 


tin opportumtj of moic lull line liirition hi the meins 


line 

of 

»<*, 

of n* ,p ' n 

ill L \ i/tttjtiord 0 C lip ICO Initial C J oh tiud tint * ,n 0 f\he <l rL ^, l '( ti 
howe\ei '‘h^ht existing in the mind of the dec< a ed it ttu n ( ] c lir 

liein^, made would undouhtedh ic ndei the cndiiue o I 

idnns lble imhUpd h'S Ji 

At the Old Bidj m ‘septemlier *ses ion li-i-t Geor^,f '' ( , ( >uii ^ 

Iht'on Ttnc piiMiit Mi Titshrc Gould, foi robbing tlie 7 J ,,iH>n rr ,„lil- 
^old watch cluin ‘•nit. and tnnl et~ Duiin^ lb- r 11 - 

mfoinud th<* Couit th it a loung nnn of the name . 

... .r.C.U. I|(?Jl 


nxn/tlH trill tho pt^; 1 ;; jniid' 1 

imuumu nir vuiin ..... , name of ,| for i, 

simbhng -the pcison of the piisonoi hid he. n ruenth <sic lu?! 1 ' 1 ^ 
lohhrrj amt immediatelj pieuous to thf awful jnonirnt o orihn ir ' p j f 

lnuna nted fcomethmg to the Ke\ Mi T tll?Ue the clnj , lU i'l< r ‘J 1 ’ «(• 

..nun,, tm.rl.Mvy llio mmi inn of the idflltiell ndlheil _t» C » . , .1 ' f 1 


pnson touching the comnn ion of the identic ii rohhen j^nowh d 1 ^ 
tion He therefon. snhnnlted to the Court that n m 1 1 ,)uo r 1,1 ’j! f 


this subject 

adnus^ihle 

I, 


ct had proceeded from the solemn dod irition , nC d ^ ,ji 
evidence m fa\ our of the piisoner J he (our tlC i w . r tr l . 

he im,.n«H(iit with th rules of evidence which an l ,,,lc ' tnn« 
a w line ss to tin decimation of i pei on el' mg under the circii i ^ ^ t j Jl{ , i 
Ih. prineiple njKtii winch this speeit' of endi ace i- n ceiT |t|1( j, r s 
i esl with Hit awful uh i of appioachnu eh olution at 
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nppuu to him hun laid down that J}ing declaration* art onlj ndrai 1 ibHh 
the death of the ilcdarint is tin subject of tnqutrv ih< txi fence of tbia 
of exclii ion ie as'i rt< d m II \ Mem), page f>i»s, but J/r JHtfi Com® 1 
Mi Union Put c in A \ hit n Mordv and hobm^on's iteport Vol 2 r pase ^ 
did not act upon it In l( \ fluid, Ji) Ian Ion raid Magi ti ite’sCi 
rule as laid down m // \ 1 ft atf ua a n un timnuated and acted on ** , 
in If \ Mend noi in U \ fluid is a single argunu at cuen or autnorit v qa 
in suppoit of tho ruli It cannot, then, hi sud that tin mthorxtv ot ^^ii. 
decisions is \ci\ ‘■tionj, in support uf the (\chi3ion V> itli regard to the 
tu «ti«es Best Phillips and lajlor, all iu utilise tin ixclu ion of the t 
in such cases, the > nil treat tin admi sj|aht\ of djing dtcltration ^ 
exceptional and place this limit it ion on tin ixuption, tint the dicin' « . 

lehte to the deith of the person making tin declaration, and is ^ 
when thnt is th( subject of < nqmr} lmt there is little force in their . ^ 
Our reason for thinking: tint this evident! ought to hue been luiim ^ c | 
no po« ible rea on tan he gi\< n for it- ulmtssion m the case whin i n . .wjii 
tile part} making the stxicmtnt is the Mibjoct of the ewjuir'> J v j m 
apph with equal foiec to its mlmi-sdnliti m tin present ca&° ^ ^de the dfd* 


which dyint decimations aie ndmi**«ilde i» that when the) me t j 

nut is in a condition in which, according to < xperiuice of n,nl l kl yrwi Ir# 
less Id < ly th it what he s ij s j* true ihan if it h id bet n » ml buor t ^ ere fin 
undci the ** motion of an oath and in presence of the pi i oner J . m , jbl «• 
put on a level with i dtpo-ilion, teebmudh ocilhd " , ° n oth» llT i' 
cas« of the dtponent •> dc itli oi abMJiCv. fiom dines But tin 
do with the nature of the crin e to which the evidenct rc lute* « i ^ r , rt jil» 
cable to one crime as to anotliii It has bins ml that Courts n iw> f ro m thi 
lecept this evidence hj the necessit} of tho cas , tho nece* it) ^ pri #rtf 
that the mimed jieison, who might he the pnncip d witne «. wrOtml •/ 

h de ul \\ o nnj rein irk that Mich nocc-uv, as it i e died is not ^ ^ lt { ] v 
receiving evidence which ought on other grounds to he esciuut ntie »iiv 1 
leason why this evidence is admitted, but, even if it 0 r r'P° 


leason wnv ims evicienec is admitted , Dill, even u««. - or rip-,, 

justaslikel} to exist wheie the deceased pc i Min has hien roon ,/ j > i 
assaulted as wheie he has been murdirtd ’ Son al o Queen) / 


or rjl 

assaulted as wneie ne na. ixca muruirui bee al o Queeti ' fAwant j”? 1 
P 212 In England to rendu a dung eleclirition udmis lbl*/ ^ lrt > of 

hive been in actual danger of death lie nius hive been } n e graj l L 
dangei and^de itli must hive ensued 7 «i//to» § r 71o, j I/nd 1 “ 


11 G1 

U v 


& r ioV; fTVw "a ' 

O.iml I KiCox 1, It \ {.fouler 10 Oox 471 II ^ I iWJ! 


u \ i jsimut neos i , 11 v uiosicr iweux » - . „ s an * 

IT hltelij Sfol e-t l nr/ la hid Codes Volt. Jl p S 28 It is l l0t r3 or do 


apprehension should be of death in i eertim nmnbei ot b° tn ne°f '"hi) 
question turns rithei oil the state of till per-on s mind at i ^ the* 1 
tne declaiation than upon th° mteival between tin declaru] s mi tflu 
Ruts f Gr •’OSO It is not necessity that the deceive I shoum ,| e ath nin’’^ 
hension of danger for Ins con c oa-ne s of ippioiiclung , diii |T, ’ r i 
hi declaring that he kno J *» » of J 


con c 

reisonabl} infeired not onlj from 


131 no J in cis „ 

from the n iture ot the wo mid oi *-t it> of illnes« or oth^r t ; J 

ns. n V Tahiti 1 Eist P C 357 R \ Woodiorl 1 J tl’ie 
14 Cox 337 But in India the s* itmnent is lelevaut, wheth un j ?r i jr 
made it w is oi was not at the time when it w is m lt,e n t,-, the l’ 1 
CJ™ n « Ti. to vx T? (,t- 44 ■ ueiur .enrol' 


of death ^ee al«o Queen v Dujambcr 19 V R 


Cf 44 liofori 

of the Indian Evidence Act the law of India wv* oinewhat® j o 
that of JTnglmd 'So ncco ding to Act XX V of lb8l> ! the time ®f nl M't 
deceased p rson w is onl} cudenci iVhen the deceased 0 n.bii ,,r 

such el^olai ition h lioved him elf to he m dinger freeov^ f 
although he entertained at the lime of miking it hopes or j [ono- 
29 of \ct II of I8I1 nlsj enacts thit where dung deelarition 
shall he rec ived if it be proved th it the deceased was it the ^ ai , P rcv 'i#'' 
declaration ind then thought lunlsclf to be, in the dang <lj i n,r * 
deith etc Both these enactments then inquired that n . r on a' 1 r 

ration is received in evidence it should he pioved *baj *• 1 r , that 
lieltevi d himself to b** in danger of approaching death *• 
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i \ ill* in i i not nit im <1 itjion un\ othu „iomid t Imn (lilt of mv llv in or4 r 
1° 1** ' l "t iihii '« r „om„ inipum-lml It- n< I m i ion tun Ik jh tifutl <mh'« 
tin ^luund of ih- lnt< mi -mM out of tin f n fs tint tin iminto r, I" 

puttm„ tin hiIiii' nml „i in i i!h (Ik -olo wilnr- of In tnnio lx tond thfioTr 
ot tin ( oiii t In I illm_ him -hill jioLtluroln ( cjijh tin con iquiiitf oil 11 
oi him Nic< H tlun Ii in,, tin onh ground on which -itch to timom cwi 
In nlmittid it n nun to In mid wliolhu tliiilixi t-*-o „omrdI' i» r lo o "T 
in f \lt III wlnu tin lb nil ol mu one 1 1 > tlnm tin dec I irrtiit i 
tin i n< 1 1 1 u i- | i jii'lih tin inlophon of Dili ii'lunltui_ Ml li h* tJmonj 1 
•!< elm itiuu mn nm conuin mn mu! nil topic- It mu t concern if ui l"<nj 
ui lo'o: t in oi ntt« mint* tin injurious m I w In< li Im m ulted in l ‘ ie , 
i|i nil In it is onh n- -in h 1 1 i- Mint tin uppos»d lira in for the 

limits 4 in i m t U n/iuoir 1 1 *11,1 I In fnn(,niii„ limit ltion ll "I V ( 

oil n Mil mi In„n ilh rnpiind In tin in im i]»!i i- inlrodiKcd h\ ^rjcanl „ , 
/ Iras of Ihr < ionn \ o| I p {,( whin In -ml ‘Hi nli tho it it d tvi >' 
jjuilt in „ inti! i i i — of Muni tin i< i out 1 mil of i \ idonci morn pif ll - 
tin mu lio nici'li which i- tin <h cl u itnm of tin docc isod nftir thcnior ^ 
i- to tin Im i n-i It uni tho jmrti In whom it H coniniittid I ydencro . 
i- itlini -ihlc in tills < i-< on tin full* tncc(-it> for it ofti n hil'P 11 * . , m 
l- no third | >i i s >n pit Miit to In an m witm-s to tin fict 'unUlu rI j of 
on o t i mn otothu ftlonn- iimnh tin put) mjund him olf i - 0I >tM j - 
hut two tin tin i imi ttjinlh nfco -u\ u-iilt of it hn>o noui hi on ‘ lt J , p 
(1) II tin I iliin„ w is not Mint or if oil in nml nkqinh tL A' i , r .tion i 
tin cucum-t im t - ol tlii- ih ith is it hitml in m rtln h -s tin djuu a 


nlmi -ihli i m n though in -tin inoss it is not in nit il , , hon 

(2) Winn tin fut ot tin killm n i coiMcikd the d\m„ d a * , relt n> 
tin spuriois pnnupli i- In Inpothosts uninci‘»s'ire , m \ oi t” 4 ** > 1 , 01)t «l I 

not nco.iu/id tin dicluitum i- ndnuttid tu n whori the I “ bu- 
ll ti/intnc * //>> , f , tiff-* 

Wluri in (ommittuv n d u oitij tin ihuoits cuisul tin <k*U i m ,|ititli< 
Mn littii- ihm„ ihclmition is to wlnt wis (lout In tho ecoi , „nt 
dncoitx in which tin nnmlii w i- cui& d, w is In M to hi notomj rp trr ,uil * 
tin pi i on who ichnlh < uwil the (h ith lint -il-o unfef th° L 5 ^ ’ 
tin ilnoiti In ie I s iihlm lit tut l \\ in 7 ><h s u il-o n ' 

It "jI |i( ,. ,1,1, fn" 1 

Iln ihin,. did u itnm mu t not m mt il inchuh niittci inj 1 ^ £ t ,tn> 
tho mouth of i witni— - r // In usn or ni<lo\ mo f "'J* ].„i , r ition l ". l i 

h»l It - ->|p L ' srllrts Cm C L Hi Whitfie. the ^ eI „t^ 

I) it mu-t hi cmiph n in its^U tin it tho ih ui„ m in »l>l wfflr J ei" 1 l0 " r 

t> mill hit h\ othti titcnnut- which In i pinenlid o' . n ot co'^ 

mil in- it will h utmed lat/loi It *0-1 S< tion 3- l 1 ijt of tin 
onh st Ui incut un Ie b\ tho pu-on whin lu i» f.O... tl.C 

wlnihi u-vl his do ith h it iloomir tin st iti lilt lit is to tho t )Iir . t m H ] 
tin tun ictnm which n nltnl in hi dc ith innli hofoit llie J!'v‘ r,(i ] ,,s 
di iflt w is inHi-to 1 Pm pp tot \ s huihu V X Ie 192b Horn * , -jq >J '*" 
2s hom I K lul , mc il o ( Itmulal \ htur/ rmprroi J- •* ( /S, \, h 

II) E m/tPtu, \ la i JO I* h 191(, Cr= > Tnd ( ''''Jy , ‘> )7 nb f 

hut s i s ui /It \ Ihr < iu"u 4 I ih 4 >1- \ I 1» J**-* , "p, r 1,5 1 i 

i\ i h Id tint ih mcr diilmtion- ui stnti ments in nlo 1»\ it ° |1IH i 1,11 | 

tin iiijiun - wlinh lino bum.lit him to tint condition oi tho b' jnl 
whuh tin ntjiiti — wo i influtid md i -ucli titun nt 1,1 L [iriti » l . 1 
lon^ prim to tin o cilii net r< ultui^ in de ith win not «hiiv , t m " 1 .,, 

not nlmi- ihl limit l the 1 udmci \ 1 1 \\ line ipn-m 0 „ 

th ic-ult of ill Ui itnu nt i cine I it the h mdu of m ijccit hIhI ’ 

tu it nnnt i- tin cun though not the dn ct cui-e of the in 1 j],, n for 1 , t i 

ill lio itmcnt md Mih-oipu nt -umdo lorms one ti in iction mn il»l ,|l < # 
moot Hindi In thodrci i- d is t» tin i in < of In di ith nt ^ j„| . 

d nci mid i iction oi (1) ol tho 1 \id nu \cl Im/mor ' *• . v |iol ,l ‘t 

‘O'-ai I‘ I. 10K, Cl -47 I* [ I. 1*117 Uh.re tin at 

him i If clnr„i I tho nci n o«l with h nui'r wounded him -• dou pot 11 

lnd died w is tihh.il h\ (ho iccu ed. In Id th it uch t\U 


wtI |( 
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slide under s 12(1) hihr\ J mptf *> 17 P I» 1901 fr In tlio pine* film - h ^ oo 
before a Migistrati on i charge of Lnu«m„ ,jieaous hint two (mum., othei) 
twine" o« on* of whom was flu poison is lulled nut iximmedon hehilfnt du 
pro icution llu priHimi" won tummillrd for (ml ^uli rquenth lh* pew n 
l" lulled dud in ( on < qitei t< of the lnjun* mfln ltd on him \t the fi r >1 hi 
fore the Sessions Jllilgi , ch u,.* of imiider find of eulpthh hommde not unouni 
m„ to muuler won added to llie charge • f griiaon-* hmt J Ik di position ol tin 
deceased witness w i- put m and lend it tin ‘'.scion (no! Hi Id, tint tin ou 
dmu \\i adults il do n tin r under s 12 <1 1 oj - >$<f tin lit Inn* \ot not 

with landing the tdditton il charges hefoie tin S""ion- ( omt rnipiat s \ 
hufhia 7f 12-8 ( li 1» 27 > V *>t itciin ut of a witness is to whit hr In ml 
from the deu i id win n it doe not n I ito to tin < ati i « f hi d< nth or the ciriuni 
stinu of tin tinu netton wht< It le-nlted in hi" dentil t In li-aa uul i not id 
mis ilih , tlui must Ik piowd in the ordmin wm n h\ mih u < of apiuiiiu 
ihinct r uul not h\ In u-*u t* Minton i (hum I mine \\ s ineuthu \u(h > 

\\ N i74«2S ( >97 Hits <huter< t* outfit dodmu ot neu it\ t c 

tint the nijiirwl pei«on t" dnd uul is {.enenlli tin prinnpil witmss uul o i* 
ltkeli to know mow oi aa much nhout tin niunn tnm.es of In s di iihthmoi i 
any other pci son ^o this doctimi thx *• not tipph whew l hi ohj«ct of tin tinl 
H to i-i ei nm whether ceil uit pn on-* m the d units nr not i unlit r whn h Ins 
nothing to do avith tin du I ar ants d« ilh \“/i !c\ luiit/ T iiiprim 2u Iml < i" 

99 = U Cr b T ”dO 


Rule against opinion evidence- Application to dying declaiation Dim. 
ou Hint toti" are ttd mi'sibli onl\ to tho e tlnnsr to which tlu Acei ed declumr 
would have been compi t< nt to testif\ if sworn in the c i He must therrfoir 
in geniril ^ptnk to ficts onh mid not to nun imitteis of opinion nnd must Ik 
confined to wlmt i- ri learnt to the i n< / atjfoi T> Unhid “20 R \ v//os 
C irr Supp 2H haw ( i 2o92 But »ccouhn„ to I'mf II u/m»ie Opinion ndc 
has no application to d}i»_ diclai lfion ‘ l he theon of tint rule s i\s /’/»/ 
Iju/wojr'i that wheiuiei the witniD" cm st it* «peci hull h tlu det iiled net 
ol> erved bj him the mfitrnce« to hi driwn from them tin eon ill\ well hedi inn 
hj the jurj , so th it the witne s< mfueiui- hecoim upofiiions Now wnu 
•ho dr cl mnt is lmi decen ed it i" no longi r po siblt to obt mi fiom him ha 
questions in} moie detiiled diti thm his spit* nu nt nm cont un and hence his 
inferences are not m this ill I ince superfluous hut ue mdispi ns ibl. Ni Millie 
n s mo t Coutts nec pt the opinion rule i tpplu aide Motooafr the rule is 
In «omt (omts ipplud luu with mow than the oidimi} ah uwhta of ic ulf 
found m the U'C of thf rule ome of the ridings in thur peduitu tu hnicihta 
'it a scmdil to ant lem of iald<nc< Mippo ed to hr ln*«d on u tv it md 
« oniitton s( jis, II ujnvur * 1147 


Testimonial qualification of the declarant 1 he di cl u it urn of the <1< cei-i d 

tie id in m 0 i hit onl} i to m it(°i to winch In would h i\e bet n competent to li tit} 

“ swoin m the cie hn/loi /7 7 JO In I l 1 il ( 1 C A- I »‘)S tlu <Miu 
declaration of a child of such tinder }i m tint "hi coidd nor itndu find the 

dosti nit of i futuie fate w is i eject cal < *'t< ilso / } Ihiiumioiul 1 I e icli t J 

■JM R \ Valin <)( A I* 99 > In Vnunci il o tho urn nd« is follow id Jn 

Rbmrlbfy Slate 2(> N II G20 Ot/dni I 'lid hnttMr would d« cjn iiita i 
witne s uould m il ( -urli (d\uu) decluations incompitrnt lo'limnin Simduh 
in People \ Santlio 21 ( il 20 Samletsaii ( J "ill I In \ st mil upon llie 
mu footin_ as tlu testimony of a witne s sworn m tho t i < md m ^ou mod hi 
••}« s \me ruli-> except aa to leading qurstion *- J " ] ' r r . ' yj'“ 0 

Mich 4-U }m/!e \ State 97 Ind 22 Sf„te \ J uhlmn 1 > M dsh 1 i ‘suf tin 

•hcHrint would line di qualified to the Man*l h\ in on of mfimt in mih or 

UitiHst hi extrajudicial dul ti itions must nl o he in ulim slide llii dutaiinf 
n >« • h i\e had nctu d oh~en ation m oppmtunit\ foi oh er\ ltion of the fact which 
he whti> If ujmoie k 144~> But th.se limit ilion icconlm„ to Ju tue Cuhuuh) 
Itaut ai e not ipplic able under the pi < sent ection 4 ' n icconlin^ to him tlu qm It >n 
o.ioinp tme of tlu p i on to hcai U«timom does not afleit the adiui 'ilnlili of 
•at stall mint If it lomplu with the leqimeim nt oftlii" fction it is r letnnt 
tliou^l) 1>0 ihlj,of s m dl importani i Lmmiyham Ft 1(/J But in mi Oudh 
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S "32 ^ case it was held that the gesticulations of a deaf mute at the plate wheie adr*j 
hod\ was found during the police enquiry , and subsequently ia Court coiiWn 
he used m ev ldence against an accused ptr-on, as he was not a competent wih 3 
under s 118 of the Evidence 'Vet Samauhn v Ktttg PmperoY, J 0 C *> 

Testimonial Impeachment and Rehabilitation The (King declardionbew* 
m eflect a testimonial statement made out of Court, the declarant i» 1^^ 
impeachment and disci editing in the «ime way ns o her mine e a , a o ^ 
process is feasible Thus impeachment by had fcsfimomil charaitei is ® 

I Carte) v V 9 1G1 U h 094, ( aUc> a State, 191 Ah 3, Leder v ' bW 
192) or by conduct showing a rev engeful or melev int state of mind att ^ 
by conviction of crime, or bv subsequent or prior mconsi tent statemen s y 
mote §2440 In State \ 1 hnu ley, 4 Harnngt Del 502 general cv wen 
declarant s intemperate habit® andof his low state of health at the time ^ [lire 
ted Sr* milarlj evidence may by given that the deceased does not buiev jj } 
rewards and punishments Carar \ U 9 t lG4lj ^ G94 iliedechn ^ , 
be couoboiatcd by eyidence of snnilai consistent statements *0 
allowable b\ the principle'- of that subject If upvore ^ J44t> { 

Form of dying declaration According to this section the ^ 

written or \eibal In a trial upon a chaige of murdei, it appeared ti tanCl 
shortly before her death 1 as questioned by \anous persons as to tne un ,bli 
m which the injuries had been inflicted on her that she ivas it uin 0 ffprfo l)f 
to speak, but was conscious and able to make signs Ey idencc 1 l]{ 

the prosecution, and admitted by the Sessions Judge, to prove tno <1 0 

the deceased, and the signs made by her m answer to ^ueu Q clJ * n s tak^n 

by the Full Bench ( jUalimood J dissenting) that the que tion® in n p ?r on* 

together might properly beiegaided as “verbal statements matte y ^ flR it 
to the cause of her death within the meaning of « 92 of the rv\ jj tt iprr» ' 
were therefore admissible in evidence undertint section W 0 ,„,ie. n re P° B * 
Abdulla, 7 A 385 (r B) here -i iljingdechration is mide f’f’’ thof'" 

to questions put, it is admissible 111 ev idence In such case'-, no Q f, 0 uU <"’ v 
ment should he a true record of what, 111 point ot fact occurred, fe pon* 

on its- face the qe®tions put and the nature of the gesticulation « , j^n fui 

Bulla v Emp,esi, 2PR 1880 Cr A\ here a per on whose throat « ^ ^ , P n 
ns a result^of which death ensued later made ceitam gestures in 1 inW r ,„ f 

put by the police ZM/'tho gestures were admissible in evidence R loin 

tion of the ge-ture is foi the Court alone and the opinion or wu ^ j^T <71^ 
meaning is not evidence Cliandnl a \ Bam Kahat , 1 rat , . j red m . 

(1922) P 535 = 71 Ind Cas 353 Where shortly after the t | |P ItfVj 

the injury a Magistrate proceeded to recoid her dym n declanti lurp 0 " 1 . . 

and although she could not speik in answer to questions P rS takel* t0 
out the accu ed a^, the a =ailnnt Held that question s» JUiu tnoO ^ ca 
might properlv he n garded as verbal statements made by n P er . . nn( jwere l, f . 
of her death within the meaning of section 32 of the jm idence /*(#)=. \ - 

fore ad 111 is 1 hie Empeioi \ Sadhu Churn 2G C W R , T n( i C« ^ t 

1922 Cal 409-77 Ind Cas 093 ®ee also Rama v Emperor, M l 

1 Lab 305 See also Giecnl Ei U »9 (b), Mori abu \ Com, -a 1 j 01 „,M 
Lome, 10 Br C 1 3, 9 7? v ’Steele 12 Cox Cr C 103 In 
case the decca-anl had told Di Patchatt hi- '•toiy then when 
nsketl what happened, he °aid , “Tell him, Patchatt end f ,r . taft ,nir | p-s 
the e tory in declarants presence In admitting Dr " a te/iai |un?‘V,ii 
/ -nul, “It is eqUiv ilcnt to aymg it luinself Soil i-- cl<,1 L,„ lC aii)n 
lions may lie communicated by any adequate method of c0,ll “ |if nn( l 0 1 
li\ words or by signs or otherwi e provided the indication u p * ^ § Jit' ? t 
ami seems to proceed from an intelligence of its meaning i 1 4 n0 * 61 

V statement giving the substance of quo tions and a . j| J{> qti , 

®ible the actual words of the decta-ed must Le given end «o njp | 0 lx* ** { 

put if nn\ for ‘answers even if taken word for word <cn ’ „,i. t |on ; ♦ 

without the quo tion® and when a person i« in ouch a com ^ nf j tf**, t 
arming from leading questions 1 enormously increased j _ mrK .rlv & 
Well'll 17 Cox C C 503 \ltliongh a dv ing declaration »f P 10 * 


i>noor or it * vino fOficL vhatiok 
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t a valuable piece of evidence, but it wlulq the statement is.,being recoiled a third g ^2 
per«on is present and prompts the deceased to give put name^ot certain accu ed, 
it would be exceedingly unsafe to attach any -weight to -f>uch a dying -statement 
Bishun Singh v Cioun 8 L L T 296=d)G Ind (.ns 215=27 P L> 11*484“ 27 
Cr L T 904= A I R 1926 Lab 496 

Nature of the proceeding in -which dying -declaration is -admissible A 
dying declaration a? to the cau o of dentil is admissible even when the clurge is 
not one of homicide Lalji\ Empeioi A I It 1928" Pa lG2=(RPnt ~747=10G 
Ind Cas 698 In delivering the judgment Mullich A C J said '"’The -words 
of section 32 are very wide and it is not necessary that the charge should he one 
of homicide ‘The evidence a3 to the cause of death was relevant to tht charge ot 
robbery and con emu ntlj the cause of death that is to sav the assault tom 
nutted by the appellant came in question in the trial Before the Indnn I uduico 
Act w is enacted it was held m Queen v Brtsouinjun Mookeijec, 6 M II Cr 75 
tint there was no necessity in India for following the very narrow rule of Lngh h 
law and that a dying declaration could be u«ed as evidence in a chaige of rape 
One of the illustrations to section 92 of the present Indian Evidence Act oxpre-sly 
provides lor -iich evidence where the qlunge is not culpable homicide but ripe ’ 

A dying declaration can bo u-ed as evidence even though the accused h not 
charged with the oflence of homicide Dusadh v JHtnwtot, 0 Pat 747 « KiG Jnd 
Cas G98—29 Ci L J 106 = A I’R 1928 Pat 162 

Proof of dying declaration A dy mg declaration may he either vejlnl or 
written ,A verbal dying decimation recorded by n Magistrate cinnot he accepted 
in evidence, when it Ins not been piQved b> taking the statement ot the Magi 
trate Sha i v Qoitn, 17 P R 1911 Ci =289 PLfi 1Q12=14 Cj lr J 131 = 

18 Ind Cis 883 When wliat purpoits to be the dying decimation of n deceased 
person is not taken down In the committing Magistrate it cannot bq admitted in 
evidence without proof of solemn affirmation -thnti-thc deceased person nctmlly 
made such a declaration Groan \ Ilaalei lh r b C "29 Oudh, see al*o R \ Tata 
I'hji, 11 B H C 247 Where the dying declaration of n deposed per-oii. taken 
down in wntmg by i lie id constable is admissible m evidence, miner « 102 Cr 
Pio Code/ the proper course is to put in the document itself and have it torn) ally 
proved by that officei and not to <iIlow him to give leyidonco orally as, to its 
f pm port Empress v Thai ana, 7 CP L R Cr 14 So a dying declaration 
recorded by a head constable, who certified in Com t that lm had recorded it 
correctly is admissible in evidence in proof of its. own content 0 and it is unpeces 
Him that the person who recorded it should .repeat exactly .wh it, was said I rotap 
'Singh y Pmpcroi,! Lah 91 = 92 Ind Cns lC7 = 27Cr L J 215=A I R I92(» 

Call .310 Lmperoi v Balaram Das 49 C 35S = A I R 1922 Cnl 382 

When n declaration is in writing the question maj aii°e whether ilt is hi-> 
narration at nil If the, declaiant has written, it r or feigned or otherwise,, approved 
it after reading it, or hearing it lead aloud to him, it may bo offered ns bis decln 
ntion Otherwise it is not his detl iration hut merely the written ytatemcyit of 
the person taking the decln ratio n If igmoic § 144'» I The (lying etntQinpnt of n 
deceased pel son must be taken in the presence of the accused , if, not °o J«h en > 
the writing cannot be admitted to prove the statement m ule , The etntnmont may 
he proved in the ordinary way by a pei«oinwho heard it, and flic writing ynny he 
usetlJor tli© pm pose of refreshing the witness a memory P nip? ess \ $ oiwruddtn, 

^ C 211 ^aiat Chandra v Pmperou 62 0 446=88 Ind Ca° 860 = 20 Cr,lj 7 
1244= A. L R 1925 Cal 821 A declarition made hy a person m expectation of 
death recorded in the absence of the accused and in a language <fiflu cut from, tfic 
one in which it is made by in officer whq is not examined m the case cannot 
properly bo used niievidencc against the aocu ed Mid at any raUvmich a declaim 
tton should not be relied upon in convicting the accused Jung P\nperor v 
Mathura, GC W N 72 In the game cu°e Jalglor, J observed * jth regard 
to the «o-calIcd dying declaration the witnesses should not have been (flowed to 
prove the document ns if it was a subA inhaL piece of evidence in the icase The 
relevant fact to be proved was the statement made by the deceased pernm admis- 
sible under seotion 32 of the Evidence Act That statement is not; the i -document 
made bv the Magistrate but by the yerbaL statement made hy the deceased person 
61 
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The document made bj tbe Magistrate docs not amount to a depos ton 

of evidence It vas not taken m the presence of the accused , nor lva* a 

m their absence under the provisions and condition's prescribed by 
Cr Pro Code The only wav of proving the statement was therefore br ^ 
evidence of some witnesses who heard it made, the said witne* being ^ ^ 
to refresh his memory by referring to the note made by him or rel( . °J e . 1 ^ m i l 
at or about the time the statement was made I would lay ', N * 
because in many cases irregularities of thi*. nature have led to n • 
justice or to great delay in the trial of cases I may note that the reco 
Magistrate is in English It clearly does not contain the exact ’ivori ^ ^ 
the accused which alone would detract considerably from its ra ' 
record of the statement made But as it is most probable that t f 
was not a. continuous statement by tlie dy ing person hut was elici < ^ ^ ^ f 
to one or more questions the document to be leally of u«e shorn ‘ n „g ft , 
set out the exact questions put and the answers made to the n(L|f 
Kunj Lai v Emperor 67 Ind Cas 577 = 23 Cr L J dl7»*4 U cotLlrt ft \ 
Qouridas v Namasudra 2 Ind Cas 841 = 36 C 650 = 13 C n ° . p fV 
T 186 A dy mg declaration was recorded in the presence ot a t f, e d\vi ' 
over to the deceased in tbe pre°ence of the witness and admitted ^ an 


to be correct If the witness, who heard that statement swears ^ tu jr e 
statement coriectly leproduces the words used by the deceived 1 | 3 f t r' 


to prove that the deceased did use the wordo^contmned^m^U'-' 


Emperor v Balaram, 49 C 5 r >S = (1922) A I B held the enT-- r 

recorded, in the absence of the accused, b\ a Magi trate, who tj c , n fW‘" 


e accused, h\ a aingi ir ,^.*> 10 inf 

preliminary to commitment to the Court of ^e ao ions isnotnunii 
unless and until it has been proved by the Magisli ite, who recora prt 

the order sheet that the document was admitted without any olneci f jj p (r 
the accused does not mal e any difference Panehu Das \ p j{ ’ 

11 C W N 666= 5 Cr L J 427 see aho 7a, dad v Fmprt« -•" M-r 
The written record of a dv ing declaintion i- not adnn-^iblt in . « Imi 


it was recorded in the absence of the accused person Such "J‘‘ t ‘ n ^| n arr * 5 
— ’ ivtd in < r r l ‘ 


under s 32 (i) of the Evidence Act but mu t be proud in l 1 I »p'"n(.rl 
Abdul v Empress, IBP R 1886 Cr, -ee al-o Ohm ^ Crowth* i' ■■ th f 

289 P L R 1912 = 18 Ind Ca- 8S3 The proper method j 

statement of a dying man wa^ bv the oral evidence of am 1 t j 1( . ror* _ 

tlmt person In ing allowed to refresh his memory b> referenc* , Or 1 

made or read at the time Hannan x rmperor 10 ot. 0 m li Mn 


Hannan x lmperor ion''-* 0 hom i* , "*i' 
243=23 Ind Cas 195, see al«o Queen Empress \ Wirtlm -'non *1* „ 
It is of the utmost importance that evidence ns to the dung « ^ proTC' p 

as exact and ns full n>> possible When what is pougm 0 { prow 
verbal statement of a dying per on, the proper and legal nioci< ^ „ r'^, 
by eliciting from the per on who hcaid tne ilecei id inike . « f 

tlie deceased said If the statement was taken down m wr,n ^ a j t f 1 fr, 4 . f 
or by some one in the pre ence of iho witness, the wijne * other* w 
refrLah his memory, if he «o wanted, by referring to such w r,t, . } * ’ , t | a U 


reman ms memory, it lie «o wanted, by referring to |, po in 0 I 

writing itself i>. not relcvnnt unle 3 it h m the nntnrc ot :« * l{rn ,r» * 
the presence of the accused AN here the deceased dictated m ^ p l* 3 ^, 
was taken down and ho then signed tlie statement after * K ' 1 r ^ cl** „ 
accuracy such writing 11 m be rogirded ns a statenu'nt , j,,, } 

writing Admissible under « 32 of the I valence Act ihit pv . 
was taken down bv eome one in writing and signed hi tlie «n |r f 
not debar a witness who heard the elatenunt from pr®' r on r*-,# ‘ 
of the writing And ordinnrih it would lie desirable *° j *ije f * 
the witness is able to reproduce from memory what he * |Pir( . ffF1 fi* * ' 

in addition to the writing m which the statement was taken ‘ .. » J 
rutor v Hal 1 \,im 11 A1 L T 214-1912 M ^ A' 

tr I* .1 108— l r * Ind Cas 303 It is of the ntmo t y\ l 


to n dy in„ declarrtion should lw» ns exact and full n< P° ' 
Meclanlion wus heard hr tvitne s who spoke to it h«t ^ 
fuller than wlmt tlie reconl of their depositions showed.*"*"^ 
laving tecordf*! nil thev said on tlie point //ef l that in 


yr t <-* 
V* -s 
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Ibid Though a ely ing declaration maj be mule in the absence of the accused or 
of a judicial ofh« r yet whenevf r it is possible, the declaration should be taken, 
hj a judicial officer, is n guarantee of its authenticity Crou n v Ghaxec, 3 P 
" 1870, see also Empress v Gutdita 18 P R 1886 Ci Where a statement 
made by the deceased as a dy mg declaration had been u®ed i& evidence against 
the accused, though tin Magistrate who recorded it was not the committing 
jlagistr itc, and though it w is not recorded m the accused & presence, s 80 Evi- 
dence Act, was held to have no be mng on the question of the admissibility of 
the statement, ind the document was held to be inadmissible to prove the 
facts stated therein Ho\him v Empress, 9 P R 1900 Cr Although a dying 
declaration is not lecorded in writing, oral evidence of what the deceased sud is 
leeeiyable In re Hanwnadu, 2 Wi< r 75"* see also King Empeior \ Daulat 
-nam, 6 C W N 921 , KumI Singh In re, 2 Wier 753 , Samaidm v King - 
&mper or 5 O C 246 A statement mado by the deceased to a Sub Inspectoi 
ot Police before hi& death, cannot be u®ed in evidence unless the Sub Inspector 
^ amine das a witnes- Lachmi v Emperor 3 Pat L T 398=65 Ind Cas 
1 i e i deceased person as to who would be bis successor on 

tus death m case of his not having a son is not ndmis-ible m evidence Ram 
rrauag Human v Sna Piosad , 42 C L J 208=95 Ind Ca® 385 Dying 
declaration of one dacoit about circumstances of dacoity is not admissible against 
r Dannu Singh x Empeior, 85 Ind Cas 643 = 26 Cr L J 547 = A. 

1 R 192u All 227 

, .,^ e °I deferring Written Testimony “ I he principles which determine 
wiittner a written report of another person s statement is to be preferred to oral 
testimony and must therefore be produced, have already been examined in their 
general applications It is howevei, more convenient to consider here their 
pplication to dying declaration® fa) \\ here an auditor of a dvmg declaration 
makes m wntten form a note or report of the oral utterances, this written =tate- 
>ent of the auditor i-s not preferred evidence and need not be produced, for 
ere id not and novel as as any principle of evidence preferring a person's 
inn 611 , Jf 1,,0n,u ' um °f testimony to his or another’s oral or recollection testi 
. , or 18 c ,tic different when tlic per on thus making the written report 
mi !l ’“'S'stratc hnvin*, power to administer oaths or take testmionv on a preli 
unary examination for such a person has no duty or authority by law to report 
>ng declarations, nnrl it would he solely by virtue of an exprtssduty thntn 
niAmn i 9 report cot dd he preferred to other witnesses (b) When a written 
emoraiuium or report thus made is rind over to tho declarant and Bigned or 
lutn rt ,,m fhe writing thus becomes u second distinct declaration by 
sit? <1 E 1 orn ^ statement is not merged in the latter written one becau e, 
t Lp , 1 110 trail sac t ,on i 0 not n contract oi other legal net between two partic 
firRf V ie , ru }° o£ ^tegratjon or Parol Evidence rule In*' no application The 
.. T. orn * deelnrution is therefore provable without producing tho lntter 
iimil 01 r e Ne\ ertheless, the mnjontv of Court- accepting the superficial 
*°Sy of the Parol 1 vkIpucc nile or of Deposition*, requiro the writing to be 
Per ri lu ] tn ^ te 'fi'nony to the oral statement (R v Gag 7 G A P 230, 
it fl 0Cen< fy c J) It may be noted tint of cour e so far ns the proponent 
, n S to prove the terms of the wrifin„, not of the oral utterance, the writing 
Hnr I ^ (*-) Where the declarant make om oral statement and after 

to « S » nn pther time a -econd statement, the lntter being in writing or reduced 
. rUln P there nro here two di-tinct statement® and either one may be offered 
tWil l ^ st Jt}ing to the other , for the principle of comnletene s requires onlv 
mot * ,C j 0 0 n fc,l ‘(?lo uttemneo should be ottered together amt in the present 
n canoe the declarant, though referring to the ®ame occurrence 19 nevertheless 
thud distinct statement® each of which is independently ndnn® ihle It is 
„ c ‘ tar (1) that separate oral utterances arc admissible even though the 
. ,. n one has be^cn proved (2) that even l>eforo or without proving the written 

¥ .J~‘ * ^pumte oral one® are admi «ihlc —though on tho latter point the Court® 
i, ,i' , y, wn ' 3 explicit’ 5 1450, see al®*> /. v Imoon and Tramtcr 

of n° W ^ Tr "V3 In thit ca«o Pratt L C J said * 5 lou know in the Court 
nn! J« nc<r5 ’ ^hen tho party is exam ined on hi® oath he gives in n first answer 
exception® taki n to U he gives in a ev,ond and ®o a third, all the?o are 
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The document mode bj the Migistnte does not Amount to a deposition or re 

of evidence It was not taken m the presence of the accused . nor vas n 


ui eviueucp it iviw nui iaKen in me presence ui uieuwu-cu i 
m their absence under the provisions and conditions prescribed by *‘ er >' i 
Cr Pro Code The only wav of proving the statement was then fore by 


v,r rro i_oae inc omj wuv oi proving me «riw»mem. iv is w 

ev idence of some witnesses who heard it made, the said witness being^* ^ ^ 


to refresh his memory by referring: to the note made bv him or reitl ove J^ n |h 
at or about the time the statement w as made I would lay c reS ’ ^ of 
because m many cases irregularities of tins nature have led to V m L^o r d bv fr 


UAAV! uuu „ , WU-WV.— iaiUC® ' ft 

record of the statement made But as it is most probable that ^ ® nf 
was not a. continuous statement by the dying person hut wa s euci ^ 
to one or more questions the document to be leally of use shout ,g tlf j! 
set out the exact questions put and the answers made to tne « nib 
Klim Lai a Emperor 67 Ind Ci 577 = 23 Ci L J 417=1 M * (V L 
Oouridas a Namasudra 2 Ind Ca- 841 = 3GC 659=1? C V> ® " r* 

I 186 A dying decimation was recorded m the presence 3 ^' 

over to the deceased m the presence of the witness and admitted ^ un t i 


If the witness, who heard that statement swears js 
statement conectly leproduces the words used by the deceised t ^ tahal 


to prove that the deceased did use the words contained in deelara v 
Emperor -v Balaram, 49 C j 5S=(1922) A I H 18. A « * w qj 
recorded, in the absence of the accused, bv a M igi'trnte, who “ Q1 Kie inendia^ 
preliminary to commitment to the Court of Sessions, is notnami ^ Vi# 11 , 
unless and until it has been proved b\ the Magibtr ite, who wow jj, g rtn 
the order sheet that the document was admitted without any oWM 34 C v. 


siiwii uni me uunuimim was uumiiitu nnuuu. VunnOf &'■ Z 

the accused does not make any difference Panchu Das a p r 

llCWIf 666 - 5 Cr L J 427 see -il'o ZmM t EgP r ™ ~ , JenW , ^ 


The written record of a dying declaration is not acinus lble jn e idm 1 

it was recorded m the absence of the accu*ed peison S ’ 1C “ binary *: 


it was recorded m the absence of the accu c ed peison N > ,cn "j, ordinary.:, 
under s 32 (1) of the Evidence Act but mu t be proved in .-pjjfrl" 
Abdul v Empress 13 P R 1886 Cr s ee al 0 Ohaxi v L ovl ng 


Empress lor K 1886 Cr s ee al 0 maxi v yrw-'y ng 71 
289 P L R 1912 = 18 Ind Cv> 8S3 The proper method ot JJl ff ho 

j . .£ „ a » . .1 1 .j.aao nf mV perovn iv. i 


<sot> xr u = AHU oi' ooo j. nr , nerson Win" 

statement of a dying man was bv the oral evidence ot my I jj, e i # 1 
tV«o* noronn hoinrr nllr>Wr>3 In vafi>n..l, I.ia memnrv bv refeiWjC^ . 1 > O’ ... 


that person being allowed to refresh Ins memory bj T refeience 
made or read at the time Baguan v Emperor 10 A y » 

243=23 Ind Cis 195, see afro Queen Empress Wft/yff, 

It is of the utmost importance that evidence as to the dung < ^ proved 1 t 

as exact and as full as pos&ible A\ hen what is 0 f prov > n ' t , 

verbal statement of a dying person, the proper ind legal mo fcjfpnifrt^ • 


the deceased said If the «tatcment was taken down in writing ^ ^ f pt ^ 
or by some one in the presence of the witness, the witne s 0 therwi 

refresh his memory if he so wanted, by referring to such wn * jtlon |J j j 
writing itself is not relevant unless it is m the nature ot a * ltcin ent 4 
the presence of the accused Where the deceased dictated hi' gl)l - 

was taken down and he then signed the statement after uei (fjt d ' (fi i ft < 
accuracy such writing mav be regarded ns a statement e ff i,nt *** , 
writing admissible under a 32 of the I vidence Act But ore ' it'd tr 

was taken down by some one m writing and signed b\ the ‘ _,t 

not debar a witness who heard the statement from pro*, t ^ 
of the writing And ordinarily it would be desirable to j t |, p l lece j,e T 1 f * 

the witness js able to reproduce from memory what he hpflru i 

m addition to the writing in which the statement was ta^eii i jfr ' 

color v BalaEaqt 11 Al L T 214=1012 Al A\ N 40>-S* 

Cr L J 4GS=I5 Ind Cas 303 It is of the utmo-t wiporgo * 

as to a dying declarrtion should be ns exact and full ns P°= 3 npr'^f^ i* {< 
declaration was heard bv witness who spoke to it but i _ ,, on J £*'■«• 
fuller than wlmt the record of their depositions sliowed m u-t fr * 

having record; d all they said on the point. Held that in 
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fad Though a ilj mg declaration maj be made in the absence of the accused or 
' ot a judicial officer yetwhencvi it is po-sible, the declaration should be taken 
Tr -o-htdicm omcer, ns n guarantee of its nithentiutj Crown > Q}mzee,SV 
K 18,0,seealso v Qurdita, 18 P R 18S6 Cr Where a statement 

nintlc b) the deceased as a dj mg decl iration k id been used as evidence against 
me accused, though the Magistrate who recorded it was not the committing 
agistiate, and (hou 0 h it wan not recorded in the accused -s presence, s 80 Lvi 
’ sva ® heI( ! to , have 110 filing °n the question of the admissibility of 
statement, and the document was held to bo inadmissible to prove the 
racts stated theiem Ifoshim v Empress, 0 P R 1900 Ci Although a dying 
uemration is not lecorded in writing, oral evidence of what the dece ised said is 
cemble In relfamimadu, 2 Wior 753 see also King Emvaor v Daulat 
r} ^21 Kusul Singh In re, 2 Wier 753 , Samaidm v King 
of E° r ’ ^ A statement made b\ the deceabed to a Sub Inspectoi 
once before hi» death, cannot be u ed in evidence unless the Sub Inspector 
ne cammed n a a witne&- Ladimi v Emperor, 3 Pat L T 398=65 Ind Ca« 


it - s4<l4emen t of i deceased person n« to who would be his successor on 
pin,? ' il n casc * ofhi-s not having a son i-s not admissible in evidence Ram 
ibSi Kum e ari \Stta Piosad 42 C L J 203= 93 Ind Cas 385 Dying 
n .L 7 tl0n 04 Oo6 dacoit about circumstances of dacoitv is not idmi^sible against 
I R 192 j°A11 <$i nnU Sni!/h ' Em P cror ‘ 85 In<l Caq 043 = 26 Cr L J 547= A. 

whetVi^l 6 * refe mng Written Testimony “ The principles which determine 
tc tim/n! Wn44 , en rp P° rt of another per on s statement is to be preferred to oral 
Lenemln must therefore be produced, have already been examined in their 
» 1C ? tl0119 , ^ 1 "> however, more convenient to consider here their 
in to dechrntioiis (i) \\ here an auditor of a dying declaration 

ment i 1 ? 40 1711 ft note or report of the oral utterances, this written <=tate- 

tbero j j®, au( ^ lt . or H r'Qt prefeired evidence and need not be produced, for 

written’ a , ne ' er was anv principle of evidence preferring a persons 
mon\ xT* nora, ?^ Um °f testimony to his or another’s oral oi recollection testi 
Was i ar.Jjf, ,s . 4 , 6 c ,i:!e different when the person thus making the written report 
tninarv lte 1IU u l« I )owor to administer oaths oi take testimony on a proli 
dvinir * ntl0a 4or well a person hns no duty or authority by law to report 

14 "ould hr olelv b> vntueof an express duty that a 
memor\hdi 7 n tep0rt C0U 1 ' }e F re k lru l to other witnesses (b) When a written 
is ented tn K, i° r re P ort thus made is read over to the declarant and signed or 
him Thn uni the writing thus becomes i second distinct declaration by 

since the trail s4tlteine ut ia not merged m the latter written one, becau«e, 

thereto th« « » ttl ? I V ls> no4 a contiar t oi other legal act between two partieb 
brat ornl ,ii * Integration, or Pm ol Evidence rule Ins no application The 
written one T«r l0l i. 19 therefore provable without producing tho latter 
analogy of t> er4 j e&s * the majority of Court-', accepting tne superficial 

U«ed { v f i„,i, 10 nr °t f vidence rule or of Deposition , require the wntuig to be 

Pc r Co ? ^ 4l i non > to the oial statement (7? \ Gag 7 C A P 230, 
is offering to J i 4 mn 5 bo noted that of cour e so far aa the proponent 

must bo nrortiw 1 ° 4 “® terms of the Writin*,, not of the oral utterance, the writing 

wards at finnfl. Where the declarant makes one oral statement, and after 

to writ m ir th® 1 " a eecon d statement, the lattei being in writing or reduced 
without test iff 6 ate 1,ere t two distinct statements and either one may bo offered 
that the who)!? 1 ?® t0 , otln i foi the principle of completeness requires only 
instance tho ° l Sln °^ c utterance should be offered together, and in the present 

Wakirnr V ran4, though referring to tho same occurrence is nevertheless 

thus cleir fit .^tementc each of which is independently admissible It is 
written one U Q v! ir * t G °P ara te oral utterances rn-e admissible, even though the 
even before or without proving the written 
arc not alwnrl tC , one ‘' nrc admissible,— though on the latter point the Courts 
1C Ho* g* n® ®*Phcit ’ n tgmore § 1450, see al«o R v 7i cason and Transler, 
of Cbancen h t 4 ^ nt cnse Era ^ L C J soul ‘ You know in the Court 
and on excentio 0l ! i 0 partJ 13 examined on his oath, he gives m a first answer 
I °n« t ikon to it he gives in a -second and «o a third, all these are 
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taktn but ns one answer and entire confession of the paity ('Now in ihf 
ti>e of alleged murder) tlio miniStei camo to enquiic of tin® (djiog) gentleman 
about the circunrstances of hi-* death, after that, the s une gentleman is pre=w' 
vvhtln the Justices of the Pe ice come, thereupon the Justices of the Peace (i^ 
him to take it ift writing, he a -As the s ime questions as he did before, and Ui pr 
are taken in writing, he takes it designing to make the fust esaminition Dior 
authentic to charge the person that gives the examination Now realty, w* 

all this i-- done the examination of him before the Justice, taken in wn m®' ' 

the same person that enquued of him befoie, uid ill tin is done ,n ,i° nt Lih 
peifect and consummate the examination, whethei jou will not take them 
togethei as one entire account given by the deceased } ’ In the sun 
FotlcScue J observed ‘I thml vvt should allow whatavas *-ud it otne 
to be given in evidence, because the first is no tx munition, because no 
of the Peace av ns then present so that the examination stand di tmetu ) 

The opmiorft>f foite+rue J pievailed U tfjmoic k 1150 

Dying declaration, value of, as evidence Undci the En„li h md 
law the circumst mtial guoiantce of dj in B decl iration ate the followiiie } ^ 
declarant, being it the point of dCith , " mu-t lo-c the use of all uecc ^ 

is no longer an} temporal sell -crung pm pose to be furthaed l-J jj 

exists m a punishment soon to he inflicted bj a Highei Power up 01 * . up- 
doing, the feir of this punishment will outweigh an} possible mon . ^ 
tion, and will even conntci balance the mclin ition togritif) a 1 P°\: nC *, T pa«*' 
revenge (o) Even without such n belief there is a natnru mu mwi 
the approach of ui unknown future,-- 1 ph} sieal revulsion comm , j emP nt 

nresrstihle and independent of theological belief In v lew of tJie e i nl oim n J 

what may be laid down as to the condition of the declarant 8 nunui ^ ■ «f 

before dissolution ? Inst, tho decl want mnv exhibit such t " n '7 0 ^ iick , ’ , 1 r 
hatred oi revenge th it the effect of all the above influenci s appe irs . a fit! 
If he is m such a frame of mind the supposed guarantee « < bo W 

and the declaration should not be ulmitted Reciei v o< t(i <te 'J. ht to * 
more $ 1447 In Tula/ \ People, or 111 105 ihdkeyJ sud* J 1 j £ tr ,fcrt 
shown (profane language) was important rn mother point ot vj aro hiIdh 11 ' 
the verj foundation of the ren e ons upori which dung declarnti gro*’" 

it nil There nrh cei tam guarantees of the truth of dying ir p m** 1 

out of the solemnity of the time ami circumst inces under wmcii t i . 

It was cleailj the right of th6 accu cd to show ‘ -uppO w,1 \ 

in iking-tht '•tatementwas not in thU fiaine of mind which i,* ..tntcof 

leqtnres in such cases th it the deceased w i m a reckless irreve Cpcona*' 
ind entertained feelings of ill will and hostihtv towards the ' |CCI V u UJ 1 lk rD 
wo suppose the second element to lie essential, and not m© j in » fu*" 
theological belief of a particular sort— a belief in n ptm ,s . “A* * 

state — must be required In R v Pd c 3C dP WJ, 1 lir ' f „ r juvcoC |0U , 
child whs blit fom jeira old it is quite impossible thftt she, no ^ to ^ nf 
her mind, could have had that idt i of n future ot ito which »*• 11 ‘ _j,e j^rl * v 
such ndetlantion admissible (Ilei lcmark) does not °now i j{ th* 1 a 
idea of n future" state indeed I think th rt fiom her age we mu i ^ ^ /vd ,K ^ j 
could not po3 lblv* have had iinv idei of any kind 0 , jfere I** 5 . 

CAP 303 the thing declaration of a child of t< n was receiv .j 

that lie expected " to go to hell if he told u lie mid to heave n i the P»* * * 

}it if (us sfomo hater)" savo Prof Wh/owm ‘ the third eie utitl 
rt v ufemri peculiar to the moment — is to 1x1 regarded as the , _. |f}C t,ofi p 
the },ii irahtet then the theological belief H iinmntefl d A. nts ca 4 ‘'*5 t I 

lxa n rxpret^h ui>on bv tin* Courts -The m ijont} ® uyjoa* 1 ’ 1 

that the th< ologicni belief is mnten il * Utymore % 1144 ( d’rDvi} 

appnrubing'iltrtth is « condition prtve<lent of the ndniM ion « f r It **®. / 
under] ugh h mid American law J ide Moo/lrocL’* &***> \ 

vhi / \ i uit Cr I 3 11 v Moour,f r > Cox (.r 31 » « 

( 'Xtr l_'l In h \ <j>H but 7 C A V Colend'jf J ' 'jj r ‘% ! 
ton i h r lli tt tlii -cuna « of iirmf is an nnomalv and eontrrtO , ,r, the J - -* 

vi I m*r mid Urn if nxMvi I it would imv« tin pirate t « , i 2,nvince , l t** 1 
think 1 ott^ht n>t to rum the < valence, unh s«, J f»*<l fuliv 
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docet«ed was in such a state us to render tin eyiduici cleaily adnu-* ible It S 32 
appears* from the evident! ^ that the deceased said he thought he should not 
retour a« he was w ry ill Now people oftui make u«c of expulsions of that 
kind who h up no conviction that then death is near appioiching If the deceived 
in this case had felt that his end was drawing von near, and that he had no 
hope of recovery I should expect him to he sajiiv somethin,, of his affurs and 
of who was to hn\o his piop» rtv, or giving sonic dinctions is to Ins funeral, or as 
to where he would lie burn d or that hr would liavr used txpes'ions to his widow 
purporting, that tliev wire soon to lie sopaiatul h\ death, or that lie would haw 
tnkinltivi of hn friends or r« lations in a wav that showed lie w i* convinced 
that bn do ith w is at hand nothing of thu sort nppt us I think there is no 
sufficient proof that hi was without any hope of ice own and that I thuefou 
ought to reject thccwdinc ’ But even in cases win re all the gimrintcis of the 
hustworthiness of dung declaritions aic pies* nt, wt must receive it with ceitain 
'hgrec ofeiution It miy lie seldom that a dung d< cl nation i> made wilfully 
f lisp hut tlierc are many arcum«t inces in tin itu ition of a wounded in in which 
inu introduce fdliciou&ness into his statement lints thi edicts of the wound 
it* If may diminish meinorv, or weaken ui confu-c his mtellectml poweis lhc 
'irj suddenness of the nttick liny hue riiideud him mi tden in his ulentifica 
t ion of his assailant the darhnos, the disguise nm tend to the <*am< n «*iilt ' 

W Ei 170 


it f <l'mg declarations have not tlio same weight is if tint wen made hj 
uechrant as a witness m Court subject to crO'& examination hefon a jmy 
navmg the opportunity to observe his demcinom , the accused is depmed of the 
opportunity of cillmg the attention of tin diclanint to ccrtun f let which if 
nrou htto his mention might c m&e him to modify his statenu nts or make none 
nt ill and there i no opportunity to te t the diclnrmt’s judgment the strength 
ot nis recollection or hi* bin Unquestionably eyeiy discount should be made 
rom tlie fice ynlue of the decimations which it might hi supno id th it a compe 
at ci oss examination would necessitate lestimony as to dying declarations is 

giyen by lelatnes and friends of thedeieispil who h id watched by 
{ ua P n °d bus in his favour is to lx, expected And even if giwn by 
Li. i° ar 11 should hocirefully sainind J lie dccl u itions au li ibli to In. 
I,™ v p t0 . 0<1 an(l t0 he rt polled bv an unfaithful memory espccnllv if much 
sm-L i c ’ n P oil since they wen nude and the evidt nee & oes to the jury with 
fnr *i lni i** 8 h>ndin^ to produce upon thi mind emotions of deep sympathy 
r t,ie doc ea eel and of inyolmtin n entmint against tlie nrntsed There 

rih f l 1)1p ( 1ang« r that juries will be too nodulous 0 t the entire mteg 
,..„i of , t “ f ‘ eyidence lhc physical condition of tin declarant 1 ipt to 
of ft, 111 ^ °" n ^collection imperfect oi for the s ike of ci c and to bi nd 
, _ hiiportnnity and annoyance of tho i around him he may say what 
,, \ dioo i to suggest t-o too as lispects lhc declarints -gitinu nts 

f«r it*? JP lemniked that many penons eyen in serious cunvir ation, is«ert as 
things of which tin \ have only stro» 0 convictions and not knowledge 
fuel e t* . , 1 If the declarant related his opportunities for ob eiving thi 

iWtnr * hud they ippear to he ample this would add to the weight of the 
lio « , " l0n ’ , an d s o if hi lope iti d his Stitt meats rationally and uniformly until 
id „ t j , } c ' l Pablc of speech Moore s II eight and Value of Fiulence § 1180 sr< 
A 7-- After a dying declarition oi any othci cyidence has hem 
. l ' lp weight to be given to it i« a matter exclu ively for the juiy lhe\ 
!! \ °L n \ m not believe it but s 0 fm w they do or do not, their judgment is 
Sunno b ' n»l» of law Therefore, though they themselves do not 

the etn* ^ declat int tolnw hem conscious of de ith, they may till believe 
cun *i Wlt C0,J 'ersel\, thou Ji they do «uppo e him to have Uen thus cons 
cannnnJ 1 \ bll not belli ve the stitement to be trm In other word® their 

conSSIT, ° f l i Ul, I 1 ,tc belli f ate not uecess inly thi same a=> the preliminary legal 
^1451 18 °* admissibility whose purpo o is an i ntirdy different one If igmnrc 

tl of flying declarations in India As regards the viliie of djnig de- 

rinn*u "o J? ;. n,,n he following oWmtion of WiiJnji J ni Emperor \ Panrn- 
" A 73S-52C 0S7-8SM Ca 1000 - 42 C L J 247 is urv 
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important “ In the c i e of u dy mg declaration \\ Inch bj the 1 nv of this country 
assumes a chai ictei nrj widely different from what it i* under the English Ls" 
which is u lev ant under the Evidence Act w hethor the pei “on who m vie it w 
or was not at the turn when it was made under expectation of death, ana t» 
weight to bo attached to which depend-* not upon die expectat on of death ffhiini’ 

i guarantee of its tmth but upon the uicum-^anccs and surioundmgs under vhin 1 

it was in idonnd veiy much upon the nature of the record that has been made ot ^ 
it becomes ilmo*t always a question of fact as to whether it should be relied upo" 
oi not <*o stateimnts mule by a dung man nhtingto theciu'e of hi dea 
m admissible in evidence against person causing Ins death, hut too much mun 
cannot be pi iced upon the details of such statements ns they are near 
Emperor v Sulhn Be tut 76 I ml Ca 389 It is not afe to bise a conviction o 

the uncouuboiated dying declaration of a decev-ed person, for itas well n 
thit the inhabit mta of the Punjab will often in a dying declaration no 

iccuse the actual offenders hut will d»o inchuh tlu names of Oi tber en , 
BakhbhuJt Sotgh \ Lnwcrot 8GlmiCis 82G=A I R 1923 Lah 51v 
Stephen s Ihstonj af Ct Lau \\ hen the accused is already named and tne 
1 nown to the declar int the value of hi* dv ing declaration is very little 
v Empetoi 99 Ind Gas 322 “Dy ing declaration* in India are not , . e |f 
glided as if they were mule m England Very often the murdered man » Y. 
befoie hib deith implicate* everv male member of his -uppo ed . the 

oi of the 8uppose<l instigator of the murdei hoping by this ll l e0, 1 1 1 9 f ,L 1 „ p flnn ov 
cup of revenge to it* la t dreg and to rid hi* own family of flU rues* 1 * 
ancc See a papei bij Mr Bat It gait, Lau Maga me Mag 188a P** J . „ man 

not uncommon in tin- country of false deposition being made by # U J‘ » c oJ 
In Mudappa hone 5 M L P 217=4 Ind Gi* 1127 = 11 Cr h J 
triistwortliv dj mg declaration alone made by a deceased person in tai P ^ the 
of the faculties and proved by the cle ire st and most reliable cvidenc 

exact words ot the person making it and coiroborated by the e urrv 

cum stances, is sufficient to suppoit u conviction for murdei under s ou ^ yol 


Karim Khan v Croun 4P W R 1909 Cr=9 Cr L J 1 fc\£tails of 
But n Couit should leceive a dying declaration with c tution ine “ )im <;tancc’ cf 
violence refeired to by the deceased might hue occurred undei circ . ^ 
confusion and surpusc tending to prevent their being correctly he ml rtt 

dece 1 st d might have a ited hxs inferences from events regarding I'm rece ifod 
have irnved at the wiong conclusion Befoie the dying decmrai * 0 u 

m evidence any enmity between the accuod and the deceised /w» ' 
tak< n into con-uler ition Sheru v Cioun. 117 P R 18Gb, Shcr ' n1 jkf 
P R lbbS C i When a dying man after receiving extreme paW 
a drchrition, it should generally be believed to be true and a tea k n 
\ Emperor (1911) 3 M W N 183 = 12 Ind ( is 29b- 13 Cr L * iAiJ 

dy ing decl ir itions m in some ie-pecta deserving of a gre d degre au bjeC* ^ 

tion and of credence which ordinary statements are not, they arc . ^ m 

the te-t of ero-s-ex animation, ind if not substantially borne out J . p0 tbiii* 
ev ulence and the probabilities of the c ise,or admitted f u K are wortiu dcC l< 
In re Dubbitl ota, 2 W eir 753 Jluch weight must be „iven to the i 3 deB cel l 
tion reconled by thi Magistrate wher itts*uppoited by the con i - n 
on behalf of the prosecution Rattan Singh v Empetoi, 10 “ flrI0l u p H /*, 

doubtful whether a dying declaration which contradicts it*eu 111 1 nrS rume nt ,i| 
is even admissible m evidence Lut supposing for the a ahe o (J for * 
it 13 admissible m evidence, the evidentiary value of such deefnra 
practical purpo ts negligible fnagat Ah v Emperor 103 Ind ^ » dec*' 1 ,, 1 

1 T 118=10 A I Cr R 68 Although the statement made by tw 

the doctor ]ust before his deith is idim-sible in evidence H» * corrobor^V 

in onler to convict the accused of murder there must he mdepenue ror \ 1 
°f f^cts and circum tnnee- to piove thit oflmct Bilht Singh v ^ ir 
1929 Pat 249 , _ , 

til j>irf » • » t 

Dying declarations in the form of questions and answers .^mpo'C'* 0 
ment is not the tpistma ictba of tho tm r-son making it but * r«u 

mixture of questions and answer* there aro sever d objections ope n ht H 

lion in evident e, which it is cWrnbl. should not he open in ca*c* 
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person Ins no opportunity of ero«- examination In the fir t place the question* S 32 
nin\ be leading questions mil m the condition of a per*on unking a dying 
declaration there is always very greitdangci of leading questions being unwrrtd 
without their force and effect being fredy comprehended In ouch circum tance- 
the form of the declaration should lie «uch that it would be possible to see what 
was the question and what was the an*wei *-o far i- to discover how much wi 
seated by the examining "Magistrate and how much wo 1 ? the production of the 
per on making it Pti (aw Tin R v 1 hlchell 17 (’ox C ( 0(13, see nl o 
Emperoi \ Parmammla Dutla 29 C W N 73b = 33 Inti (_ is 11)00 = 42 C I T 
247= 2(> Cr L T 123b = 32 G 9b7 = A I R 192 1 Cal 87G fin re is no general ruli 
ljert, against leading question- R \ laqncl 7 C A,P 238 It is not neee— aiy 
that the examination of the dicca*ed should be conducted nfter the mannpi ot 
interrogating a witness in the cv*e, though any departure hom the mode ma\ 
affect the value and credibility of the declarations iherefore it i- no objection 
to their ad mi ability that they wore made m answer to leading qiu-tion* oi 
obtained by pressing and earnot solicit ttion Tins'* ft 2092 Ii \ In awn Ibti 
499 , R \ Tf oolcock 2 Leach ol , R \ Welbow n 1 La-t P C 3 >8 R \ 

Smith, L A. C t>07, R a Circle 12 Cox 108 R \ If Ini marsh, 02 T P 680, 711 

Statement must be taken as a whole Rut whnte\er tht -t item ent may he 
it mu^t be complete in itself, foi if the declarations appear to h ive been intended 
by the dying man to be connected with and qu ilified b\ other statement*, which 
he is prevented by any cau e fiom making they will not be loccivod Russ Ci 
2092 The -t itement ns offered mud not bo merely a part of the whole ns it wns 
expressed by the declarant , it mu«t lx* complete as iiu a 5 it goes But it is im 
material how much of the whole affair of the death i- rohfed, piovided the «=-tnt» 
ment includes all that the dcclnrnnt wi-he<l or intended to include in it Huh 
it in interruption (by deatli or by an intruder) cm* *hort a statement which thu* 
remains clearly le»- than that which the dying person wished to make the 
frtfmetdm-y statement i* not receivable because the intended whole is not there, 
and the whole might be of a very diffcnnt effect from that of the fragment, yet 
jf the dying person finishes the statement he wishes to make if i- no objection 
’bat he ha* tola only a portion of what he might have been able to tell IF igmorc § 

1448 \s regni ds a dying declaration, to accept a portion and reject the rest l 
entirely out ot the question , there mud be absolute guarantee of the iccuracy of 
the record and the truth of tlip entue statement Jicfon it can he acted upon 
Emperor \ Premamnda, 29 C W N 738 = 42C L T 247 = S3 Ind Ci* 1000 = 

-0 UL J 1236 = j 2 C 987 Dying decimations are ndmt *ihlc not only against 
t!»e prisoner, but also in his favour R v Scaife, IMA, Rob 331 "The ground 
upon which dying decimation* me adnu-siblc being tint they are tantamount to 
statements made upon oath in the pre-ence of the prisonei, and such statement- 
being clearly admissible if in favom of the pri*onci there set ms no na*on to 
doubt the propriety of admitting i dying declnrition winch is in favour of the 
prisoner Indeed, almost every ca*e of man *Innghtci m which -uch declarations 
nave been admitted is an authoritv to that effect, ns the pnma fane presumption 
i* that the prisoner has murdered the deceased And, moreover, a declaration m 
ittvour of a prisonei must ever be taken to be mort likelv to he tnie as it is not 
probable that a per-on should make a statement favourable to the person who ha* 

'i 1 meted a mortal injury upon him but rather the contrary ’ C 8 G , Russ 
( ' r 2092 Prof IT igmmc say- * Owing to the pre*ent peculiar limitation of tin* 
evidence to public prosecution* for homicide, and the tenor of the declaration* 
usunlly made by the dying pei-on it has sometimes betn argued that the declara 
«ons cmnot be used by the iccused But the argument has no foundation what 
tt C V bas been generally repudiated TT tmnorc Ei § 14 > 2 *ee aI«o Mattox v 
(7 6, 14G U S 151 Moore v State, 12 Ala 7G7 People v Southern 120 Cal 
bl>, Com v Bcdnornl » 264 Pa 124 

Dying declarations— Cases Out of the dncoit* engaged m a dacoity wa* 
captured in a senously wounded state and before Ins death be made a dving declara 
tion a* to the circumstances of the xlacoity before the Magistrate and nl«o a° to 
the circumstances causing his death II hi, that the statement of the declarant wa* 
aumissiblo to prove las own participation in the tlacoitv hut was not ndmi-sibk 
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igninpt Lhcotluraciu id l > mint iint/li \ I mpeivr 1 II >A 201 Cr 
the declaration of a p«i**on wounded h\ tin accused jn eoinmittmgflicoiiTW 
nindo on the 1 Uh August 1800, and he da d on the 20th of tint month, an ^“'T‘ 
was no oth< r evidenci tnprovt that the dm‘h was can id or nccelereteil W 
rounds lvcmod at th< dneoit\ or that it was the transaction which w™' . 
Ins dentil the High ( unit held that his declaration ought not to lime been a 
m evidence hnpnatnx \ Hi, dm 2 m > II n-2«om h II Vjl In ' 
murder the stab mi lit made In the deceased lx fort In-* nugblxnirs an ( ^ 
presence of a Ik ml constable was admitted ns evidenci under a J- U) ? ^ 1D 
1 872, that section providing tint such statement i« relevant, whetbir F 
who made the statement wa- or was not, at tin time it was inide.unutre l ^ 
of death Qurcn v Dtqumlrr, 19 W K Cr -14 "Where the pohee ^ 
certain statements relating to the cause of the death, made h> ^ 

the investigation of a c runiiml 01*0 held that they were ndmi mie ^ 

Mini, ala \ Imp,™ 17 P It 1886 Cr A declaration mndo hi « o( * 
was dv ing at the timr he made it h a dj mg dechir ition m the lep n)JA j,, T f 
term and is admissible umh r the* section, thou, !i the per on mflkin,, ^ f a ,^f 
lingered for sk data afterwards and then dad fh'iini ^ in 9 n(nin s| stt 
A I R 1O20I th 01=10 1 L I 100 1 he first information *H* r ’f |on « U 

accu«ed is ndim ibl» under** 12(1) of the 1 vidowt Ait, ft-* ft * j hi 
the cause of n de< limits death 1 nnnddi/ v Hnipewr ** r u n cps I 
A I It 1027 (id 17 A\ here n p<i -on making a djmg , i, r itioii» n1, 
live hi*> statement cannot be admitted in evidence n- * c * to e.flf* 

section 12 hut it mat lie relied on under section l r » °t *j] 1P W 

borate his te-tmion> Emperor v Jlam Sain, 4 Horn UB ,d 

inent of a ilecea ed pei on \ia recorded in tin absence ot me i ow r w'l 11 
quentlj in the piesence of the accused, the statement wi r . p taten^ 11 

accused weie allowed to cro-s examine tlie dv mg per on Held » in d «« f 1 

was not a dying deposition under « 33 of the I valence . y^ ti* 
admissible undei section °2 (1) unless it was pro\ed hj exnaua j^(r h" 
who lecorded it or some one who In ird it madt A •/<> Ho v f "J , ’ c j pir-» 

39G = 20 Ind Cas 220 = G Bur L 1 bS The statement of" ffllc !i of 
that she was confined in the hotv*e of nn accuse d that H « 13 “ had I"* 1 ” 
lier and that another aecu cd had taped hoi on account of wim , n)I coir) “i, 
pregnant and that they vveie getting ready to give her I#«teiiient 1 , 

so to put an end to hei life is admissible under « 12 (1)/ ^ a i lt r death ' 
a person as to the ciroum-tances of a transaction which ie mw ^ //V Em)*’ 1 
ease m which the cause of death comes into question ,,a/ 

UR 1929 Sind 290 . 

CLAUSE II 90 „ in J” 

Scope of the Clause According to English hw ''l^g^tion «ft^ '''L'ii 
legular course ot his duty oi office perfonns some butane 3 ^ such **1^ 

forthwith ft return or recoid of it which he lias no internet t 
or record is after his death evidence against nil per on a ot 1 , * p f ,ce ' , - 
ti an suction and is 1 nown as a ilecl u ition m the course FrefcM>?..\) 

i iliotoil 1 Sn. L C , PnUm\ Q>ay 12 Ch D • *“' , he obl'rt’lt 
Cts 623 640 The guarantee of its credibility consi ts .. pjoJuif® 

discharge the dutv faithfullj, and the accuracy which is P e ]C ,,,iljest rl ^ , l , r 
business routine If ilb> Ei 2nd Ed p 178 There flre three P the ii 
upon the admissibility of its evidence in English law, nam . ^ ^ (»j ft j 
that the entr> should be bj a person having per-onal ** o ( v 0 | any 
should bo contcmpoianeous , (m) that it should not be an L cnfl g it ; W j 0lIf * 

fact over and above what it was the stuct dutj of tlie per o . ure s o t* 1 ^ 
These restrictions have been advisedlj omitted bj tlie w ]nch f" 11 ,, n ii f 

will be committing an lllegalitj if thej exclude uij evi gtateift^^i 

the terms of the present section Cunningham Ei c / ipfcioH * (l< 1> 

be verbal or written Sussex Peerage Case, 11 Cl A ± 1 > . f 

2D <LB 933 , J? v Bud leg 13 Gox 293 The effect of Ur rece^J t v 
weight may be verj different m the two cases, but both ftrP * t0 point . a 
relevant The words <f and in particular, in this section - (rf), \3 

supenor force of written over verbal statements illlu trations v / 
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<0 rcfei to tin*. tlaus t Xorf ri 177, 'oc also illustration (A) and (c) of g 32 
®ection 21 

Section *12 pio\id< s tint mitten o \erhnl statement® made h\ a per on who 
is dead oi cannot he found aie relevant facts in certain case® 1 lama San mi \ 

Hama Kantian, 22 Iiul Ca® 627= (1014) SI W N 210=1 L W 106 The 
phi a«e “ m the ordinan course of business m this section is u ed to indicate 
the cum nt routine of businc®!* which wnsu-uillj followed bj a person who-e 
declaration it is sought to introduce IMulla \ Ma D Km, 11 Ind Cns S54»i 
Hnr L T 185 A statement of i relev int fact which is inadtms ible under 
** 02, will not Ik admi' lblc under - 11 B<IaI?am\ Mahabn 04 A 011 

Principle As hi-, already been stated m connection with (lmise (o) Mich 
evidence is admi -ible on two distinct principles, namelv (1) the Kw**itij 
)>rinnph>, and (2) thi' pnnnplr of C nnnniiantial Guainntec of ^lu•^lnolfbnle , |•' 

Necessity principle On the principle of Nece-^itj tins exception sam. 
lions the use of statements b> per-ons. whose testimonj though not neccs arih 
the sole, e\ideiiet nv ulable on the subject lsut the onl> te'timom now avail abb 
for that pui po e Hence the usual rule applies th it the person must he uiinvad 
ahlo ns n witness II tamoic 5? 1521 In Lrfcbmc v IT nnlen, 2 \ es Fr "11 
I oullfouhn 1 L C «nm " On proof tint the defendant was dead, such entn 
I 1 / 13 been read , b> lei'On of the difficult} of making of proof in ra esof 
■h t9 kuul tho Court has gone ®o foi ’ Ini Vclshy Bmcll l"»Mn«s 830, Park n 
C J "aid f The question was thought to fill within the general nile wlucli 
lequires the host ev idence the nature of the case admit' of It is analogous 

^ exceptions to other gcneinl rules of eudenco ’ ^nnilail} in KtrUolh v 
H ebb, 8 \\ heat 326 StionjJ ' ud If ipirtj i® dead wt cannot have hi 
e\a |n, nat l( m upon oath and the que'fton then arises whetliei theie 
shall he a total fiuhue of jn tice oi ®Ptondan oudcnct 'hall be admitted to 
proa« f acts where ordmarj pmdence cannot guard us nginist the eftects of iiuinnn 
inoitalitj It h of cour e at lca®t nec( '9ai a that the witness diouldhe some 
how unavmhhle AVherc the ah'enct of the doeirul witness i' not somehow 
^counted foi the entries cannot lie ii'Cd H npnotc § 1*321 see al o Bund \ Bcilli / 

63U F App 157 , Sfnlt \ Srott 232 Ida 117 lhe death of one member of n 
fnm does not admit the book' of the firm In ic lonntamc In it Don foi. { 1909) 

-jCh 332 (300) Of the uinous fact?, 'iifliciently excusing from piouuction 
dentil, n' in othei Hem ®a\ exceptions is a common and commonh concede*! 

! lnc e In°amtv should hocquillv sufhcient Bndamain a Hojbuni "1 Con 
-17, Inion Banl a Knapp 3 Pick 109 Illne * effective!} preventing tfic attend 
aneo of the witnc s should ®ufhce lanloi v 7? Jn 435 Fuch statement 

of a witnes who is ab out ftoin the jurisdiction of the Court and whose ntteml 
anec cannot be piocmcd without an amount of (him or expense which under 
the (ircumst inces of the ca-e, appeal- to tho Court unroa'onnhle can nl«o !> 
admitted \oilb Bmd v Uibntt H Pick Mass 171, wlieie ^Itmr C J said 
It leas salt fnctonh pio\ed not meiolv that the witness was out of the juri®du 
lion of the Co irt, lint that it Imd liecome impo® ihle to proem l hi® to unions 
'a e cannot di tingmsh this in pum iple from the cne of death or nlienntiou of 
minu file ground is inipO'«ibibt\ of obtaining the te tiniouv , and tho cau-s of 
such unpos-iibiht\ ‘■eein® immaterial In n ca~e in Mndi is the mere fact that 
a witne s s happens to liu at Rangoon t® not a ground for holding that hi® cm 
donee cannot be procured without unroa onnblc dela\ and ixpen®e had i/yvi > 
rfontmtln 21 L \\ 210«3.i r,„l fa® 576- \ I R Mn I (l'»2 U 111 s.'* «U. 

' D rttr 19 Cox C i WO 

Circumstantial Guarantee of Trustworthiness The reasons jti«ufvmg th* 
nlinivnon of tinsel!'® of ctatement® imlo«(od a® tho\ nn 1>\ rros-exiumnation 
Ime not Ikxu elearh ik fined li\ the 7udg» ® as m other lit ar'it exception® hut 
f 1 f n *tl' ekar lhe situation is one win re eaen though a d ®ire to ®tau 

■al el\ ma\ ca ualR im* ul»«i txl more jiowerfu! motnc' to ncctiraea o\cr 
power ami ^ mi mil ant it In the tajiral ca«e of antne® made si't^matie-ilh and 
natmuall} for tin recording of a cour«e of hn®inc ® dealing expt nence of human 
nature indicates thrv di tnict though relate*! motive which operate to seciuv ip 
S2 
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again bt the othti aiuw d Dainnt Sint/h \ Linpemi, L. R >A 20 lCr llbi* 

the declaration of a pei&on wounded by tht accused in committing dieoifftt 
made on the 13th Align'd 1899, and he dud on the 20tb of that month; w 1 uir 
was no other evidence to pro\o that the den+h was can ed or accelerated dt 
wounds needed at the dacoitj or that it was I lie transaction which , 
his death, tlu. High Coiut held th it Ins declaration ought not to have been afl 
in evidence Imjjaatur v Ludra, 2 j B lf>=>2Bom h R *31 ' n \ e a, 
murder the stall me nt made bj the deceased before his ncifrhhours an ^ 
presence of a head constable w is admitted ns evidence under a 3- (1) ° 

1872; that section providing that such statement is relev rot, whether F 
who made the statement wn- or was not, at the time it was mide, under F u 
of death Queen v Diqumbcr, 19 W R tr 44 mere fe P^, 
certain statements relating to the cause of the death made by tnedece , 
the imestigation of a criminal case held that the} were adim« iW« -i, 
Bahanala\ Empic ss, 17 P It 18S6 Cr A declaration made b) F d 
was d) ing at the time he made it is i dj mg ileclir ition m the ^ jn 
term and is admissible undo this section, though the person making ^ 
lingered lot six days ifttrwanls and then dud fhalai SW , . 

AIR 1929 Lah (>4 = 10 L L J 163 1 ho first mfonnition report , 

accused is idim^ihh under « 32(1) of the Evidence Act a a uew j y o »3 
the cause of a declaiants death A i muddy v Empewt chances 
V I R 3927 C il 17 \\ hero a poison mal ing a djing dedarat 

live his statement cannot be admitted in evidence as a dung o w c orr 
section 32 but it m 1 } lie relied on under section l r w ot tn |„ , ’flip W 
borate his te-tnnon} Emperoi \ Ham Snlu, 4 Rom E It ll ceU sid ^ 

inent of a deceased pei on was recorded in the absence ot tne Hl j 

quentl} in the piesence of the accused, the statement was r ti»W nW 
accused weie allowed to cro»s examine the dv ing person Held » nn( ] ,m n' 
was not a d}ing deposition under ■> 33 of the Evidence a jjva IH 
admissible under section 32 (1) unless it wis proved b} ex mm mg j] tr !*• 
who lecorded it or some one who lieaid it made A </o Po v i m P . ’ 

390=20 Ind Cas 220 = 6 Bur L T bS The statement of a «cc ^ on 

that she was confined in the house of an accused, tint H w as fc-e * . r j, n J 

her and that nnothei accused had raped hei on account of whici nlK trr) 
pregnant and that the} were „etting read} to give her mecucin „t mi'l 
so to put an end to her life admi-stble under 8 32 (1), as a j ipr ” 
a person as to tlie cirumWances of a transaction which ie«i’JM t ]j, ix r E" I P 
case in which the cause of death comes m*o question >' al ‘ 

A I R 1929 Sind 290 . 

CLAUSE II . on in/ 

Scope of the Clause According to English law '' - he gnc tion n* 1 ' 1 Sn 
icgulai course ot Ins duty oi office perfoims some husinf s , > uth *;»,i 
forthwith a lcturn or recoid of it which he has no inti r-.'-t to Opr f 0 rni , u lC( ‘ f v t 
or record i*. after his death evidence against all persons oi . t 1 i e * . p 

transaction and is 1 nown as a decl aration in the cour e ot j },cecib J 'A 
unglon 1 Sin L C , Polmi v G,ai, 12 Ch D 411 Stnrla v ^tij M 
Gas 623 640 The guarantee of it-> credibiht} con si ts ,, .»iouU ri 'V , n 
discharge the dut> faithfully , and the accuracy which is ,pd rC ' * it 

business routine H ilk Et 2nd Ed p 178 There are three P 0) the .( rt 

upon the admissibility of its evidence m English law, iiani } ^ (n) ^2 

that the entrj should be b} a person having personal k 0 f im) ' 
should be contemporaneous , (m) that it should npt be an ei j , orin g it •*’ . j 
fact ov or and above what it w as the strict dut} of the p°r o g0 (in >, ^ 

The e restrictions have been advisedl} omitted by the be* — i ut h f fl * ,, r i f 

will be committing an illegality if the} exclude am evi 6 tat<‘ n,cn «-y i^ 

the terms of the present section Cunningham Ei 4? \ , j siaplelon * . a 
be verbal or written Sussex Peerage Case 31 Cl « 1 *- ^tntei Ttrn !L{ 1 1 

2 E AB 933 , li -v 13 Cok 293 TV effw- of IV ,> 

weight may bo verv different in tho two case® hot botn an i g 

relevant. Tho word®, and in particular, in this section 
superior force of written over verbal statement? Illustration \ 
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(j) refer to this <Ian«( Vor/ Pi 177, ^ee also illustiition (//) find (c) of g 32 
ei t ion 21 

Section J2 piowdi s that wutten o” \erbnl statements nmde In a per on who 
h dead oi cannot bo found nrc relevant facts m certain ca c e Rama Snunu \ 

II nun handan, 22 Iml CV 627=(1014) M M Is 210=1 L W Id! The 
phrase f * in the ordinal > course of business m tin-, section is nod to indicate 
the current routine of bu-mo-n which wnsu-inllj followed In a person who o 
declaration it is sought to introduce Abdulla \ Ma P Iuu, 11 Ind Cfts S>4*»4 
Ihir L T 1S’» A statement of a rehnint fact winch is madmis ibh under 
s 12, will not hi admi »ible tinder - 11 Brla Ram y Mahabtr 34 V 111 

Principle As lias ahe ulj been stated in connection w ith claiw («) C uc'i 
euduico is admi 'ible on two distinct principles nnmeh ( 1 ) the 
pruifiipfr, and (2) th? fnunplf of Cnnnmlanhal Qnatunln 0 / ft usluoiflnur *> 

Necessity principle On the principle of Xceev-its tln-> exception sine 
lions t!io us~ of statements bj pci-on*» who-e toMimona, though not neecs arm 
the sole OMdencc n\ ailuble on the subject, is \t t the onh testimoin now uninhN 
fir that pmpo e Hcuco the n-ual lido applies that the person miM lie nnayul 
ihlc lit a witness Wtr/mnir S; l r i 21 In Lcfcbmc \ II ot dot 2 1 f> >1 > 

/ otd Iliuhn / L C said “ On proof that the defend int was dead, such entrj 
has been read , b\ reason of the difficult} of mal in? of proof in ca es of 

this 1 uul the Court has pone -o far In II clslt \ ftuctl \ r > Ms-s 3S0 Parkst 
C J said ‘ The question was thought to full within the general rule which 
requires the he»t eMctence the nature of the ca e admit of Jt 1 * analogous 

lo the exceptions to other getieinl mles of eMdcnce Smilam in \ triton \ 

II dh, 3 \\ heat I2(>, ^liorii J said If n part} is dead wi cannot hue In 
pei final ex uninnt ion upon oath and the quc-fion then aria’s whether there 
shall Ik a tot tl fudme of justice 01 secondnr} rudenit Mull be admitted t<* 
pr>i. flits where oidinan prudence cannot guard ie nciin B t the enrols of human 
mortahli It 1 * of cour e at least ncussin that the witness idionld lie sonu 
how u na\n liable Mluiothc absence of the di «ired witnc * . not Miinciiow 

iccounted for the entries cannot he u-ed II u/iunrr § 1121 , =co al 0 Baird \ h rift if 
1 S' Vpp 1 ,7 , Volt \ Vo// 232 Ida 117 1 lie d« ith of one member of a 

hrn\ do s not admit the book** of the tirni In tc fannlainc lu it I>au hr (1 r») 

2U, 3^2 (300) Of the uinoiw fact, sufficient!} excusing from pi eduction 
death a m otliei lleai sa> exceptions is a common and conunonU ooncoocu 
in«tanci. In anitx hoiitd hocqunlU sulhcient B> vtanratcr \ 1 orbit nt >1 ton 
-I<, Imonlhnf \ huapn , 3 Pick 109 Illne * ofhttiaol} prexonting the attend 
»mo of tlu wane * ahoubl suffice Tautoi \ R In I'M «nc!i Matenuni 

ofnwitne who mnl> ent from the jurisdiction of tin Court am! who* alien' 

\ nw * cannot Ik* procured without an amount of delni or expen e winch, tim er 

u ‘ t i'reuin«times of the cn e, appears to the ( ourt unrea onatde can i]°o n 

ud muted \orlh Bant \ \hboH, 1 1 Pick Mass 171, where Vaur ( l sat) 

It w is iii futonh proMxl not men 1\ that tin witnc s was out of the |»r»sd» 
tiniof tin Co irt but that it lnd Ik come impn~ ihle to preiim his te tiinom 
"ecinijot di iin^nish this m prnniph from the case of deitb or alienation 
nun ] The ground is unpo «ibibt\ of obtaining the te-timona and tlu cmi* 
oeliimpos ibiluv sa ms immaterial In new in Madras tin men fact thai 

witness ImpjK n« to Im at Knngoon i« not a ground for holding that In* 

' f nee cannot in nrocureil without iinm«ombIe dela\ nn<I ixp*n-c haft}} r ' 
ihniMth, 21 1 \\ 210«8», Ind ( n« MO . \ 1 It Mad fl-mi Ml itl~» 

1 ^ A rUr VHox Cr 300 

CircmnsUntial Quarantee of Trustworthiness I lie reason* pi ufsinc il»e 
un or of ihs dt >. of fintements iinte»te<l a the\ «r« In rro*—exnininati i'n 
pH nrttKxncleirh d hned li\ tin hidp « a* in otlirr ll.arsaa ixeeptims hit 
r‘i V , f,vm hvl'cW lht situatnn I* on' when < r. n lhcui.lt n d ire to *tat 
I: 1 * 1 ' nm i-j U1 ih ha\. mi!,*, t^l umre powerful bk«w to arnuvr mu 
L , *** “« npplmt it In tl tapi-ilcw of <ntne- tn-ufa k T t.mnt.calh and 

. . 1 ua *.*' *' r tn rceorling t f n cour** of ImMne denlim.* * xp 1 r» no of I ur , nu 
wlieatc* Uirx ,h tinct though nlatM m tire wht-h op- ntcio ^ *1 
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the long lun i sufficient degree of probable frustwortlune®* ml ante tie a 
menls fairly trustworthy .. . 

(1) The habit and s> stem of making’ such a lecoid with regularity cu* 
accuracy thiough the interest and purpose of the entrant, and the influence ot 
raa} be relied on, b\ very inertia to prevent casual iniccuricie ana to w 
teract the possible temptation to mistatements In Pool? v Dim* bing a 
849, Tindal C J “aid “It is easier to state what is true than whit is iai 
pi6cesa of inanition implies ttouble, m such a c i«e unnece«Miil} Jucurrrft 
(2) Since the entries record a rtgulai course of business transact , ^ 
enoi oi lms statement is almost certain to be detected and the re ult cu P , ^ 
those dealing with the entrant , mis statements cannot c afeh be inane, . ^ 

except by a sj steiuatic and coinprehensiae plan of falsification y ’ 
tact (i| no motive of honest > obtained) would deter all but the mot ^ 
unscrupulous fioin attempting the task, the ordinary man may d® ^ 
deeline to undeitake it In the long iun this operates with fur efl 
accuracy , , j..*, ^ w 

(d) If, in addition to this the entrant makes the letord under 
employer or other superior, there is the additional nsk of ceil ur ‘ ^ 
from the suppnoi, in case of inaccuracies — a motive on the un ^ fp 
powerful and most palpable of the three In Poole \ Dica* 1 tim? f^jl 
Tindal C J paid 1 The clerk had no interest to make a ral e en jJj ^ It k 
dny mteiest it was rather to make a true entry , a fal e entry w w fjr 
to bring him into disgrace with Jus employer Again the hook m wi ^ 
wile made was open to all the clerks in the office «o that an en W, r . s fif 
be. exposed to speedy discoveiy iVigmoie § 1522, see al«° J 0 ’! 1 ‘‘fl* 

n ills Ei 2nd Ed p 181, Phipson Ei bth Ed 271 Justice " spp 1 
considerations which have induced the Courts to lecognise tm-> e v wrU( ,iir 
to be principally tlie^i —that, m the absence of all suspicion oi . #m(1 ,ir- 
a fair presumption arises that entries made in the ordinary routine . f 
correct, since, the process of iny ention implying trouble it is easit c j l3tn ofc£ 
true than what is filse, that such entries usually foini a link m r 

cunistances which mutually corroborate each other , that fai e * lu osl e» ,r * 
likely to bring the cleiks into di«giace with their employers , u” ,j per* 11 
made m the cour'e of busmens are subject to the inspection which'^ 

an error would be exposed to speedy discovery; and that astne i hul f 
relate are genei ally known but to a few per ons, a relaxation *» t ( n0 t n * 

ofeyidence m fayom of such cntnesinay often prove conven 

Sarv , for the due investigation of truth ’ lindoi Et § 097 rjl 

“Section 62 impose-* restrictions upon the admissibility 01 Nl |,ro * 
by person* who c uinot he brought befort tlie Comt to give their o j,, 1( , r ^ 
object of those rcstnctiona and the ren on for them arc plain tit/' 1 , 

uple of legal evidence being that the Court must nlvraj s have t ^ jjl » 

that where peiion* cm be tliey must he brought be fou <*' e 1,0 i j (l |Jn 
they know at first hand Then yeracitv cm tin n he hert K ^ | H f t a Jf 
tro s examination "Where however witne« es cannot he nr ^ (| J.i 1 1 *, a » 
Court, then pievious '•tntemi nt® mo at bf t indirect evidence, *i ^ 

Court would not, except under necessity, receive at all me p0 Mg’ 11 , 
when compelled by nece -sit\ to take tin-, evidence oi nom nfL 1 A® * jU 

admissibility plainly mm at affording some guarantee of u * { ,*ill r , 

to bo no chance of testing a man by cross examination hi , ? , . to lb- on ^ 
admitted unless it has been made undir conditions which J°° , f .» y&i * 

iftions that 1 * 


cour e of human affairs raise pretty strong pre«unipti>..._ ■ ui* 11 

statement Thus the whoh scope and object of section c • ^tfvt f 
Ihe !il e hest degree nf truth jK>s«ible m the circum fnnc ‘j^j s £ 


/Vr D^amnn T tn ^Uma v Vir n 9 Horn £> It lrtt7 at 1> 
Statement made in ordinary coufse of business 


TM* 


Statement made in ordinary course of ousmess * t 

that a written statement of a relevant fact made , n *». #i 

i«* itself n ri lev ant fact, when the statement wa« made hy 
*., u ” ir ' cot,r?t of l»U8inf4- ” ihe applicability of tins clau M 

luf ixftci imimltig of the Wur U coursf of bu Hit - f be e j 
more thiinohf pine tn tin Tvith me \it 1 !m« in -e* 11 
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0 <ie*tion whether h pnrticulai act t\at> done, the existence of ttnj course of bu°l 
according to which it naturally would have been done is a relevant fact 
Illustration (aVto that section is evidently the case of Hethenngtan v Kemp 
, a!n P 193 The cour-e of business there put forward was a certain u«age in the 
plmntm s counting hou^e It was not a mage in n pm ate house which bon ever 
met nodical, ° anil ot carry the same weight ns the ordinary routine of an office 
it°ih 0, i ^H 01 * ^ ^° urt nm presume the existence of nnv fact, which 
it t funks likely to havt happened, regard being hnd to the common course of 
natural events, human conduct, and public and private business in their relation 
io the facts of the particular case hat is meint by 'the common course of 
puDiic ana private bu-me-s 9 Illustration (/), with its explanation refers to the 
public bu«inc«- of the Po t Otheo Pm ate bu a ine-s would apparently apply to 
such a ca e a- that alluded to above {Ilclhcrmglon v Kemp) If the expression 
was mount to include the dealing* of a pi iv itc individual apart from his avoca 
ion or bu ine-s, different language vvould hive been u-ed Ihe explanation to 
MaraDon (c) of the sime section (114) speaks of i man of bu-me&3’ which in 
i well known popular -en-e must mean a man habitually engaged m mercan 
j ,le “ ant atUoii or trade Again m the explanation to section 17 it is said that a 
person is said to lie ncqu unted with the hand writing of another peison when 
a tae , 0rdlnar J course of business documents purporting to bo written by that 
per on have been habitually submitted to lum Here, too the expression mu a t 
SR ”? *‘ ie ordinary cour-e of a professional avocation The illustration i« that 
" hr °kcr to whom letters are shown for the purpose of advice 

^ '' ect,on 34, entru-s m books of account regularly kept m the 
* ® ot bUMne-s are relevant In Macho shau Btronji \ The Kew Dhurumscg 
t£l n £ m y a, i^ Company I L E 4 B 57G nt p 3S3 (not approved by 

lift lPu v CI * m Deputy Gomnwitonei , Bira Banki v Ram Pirshad 27 C 
0=,4 A '' ^ 147 P C) nett J referred to a private account book tendered 
nm. CT { t Cf ' ^bich had been entered up casually once a week or fortnight, with 
one ot the claims to confidence that attach to books entered up from day to dav 
A a f ,n banks) from hour to hour v* transitions take place Tho-c only’ (lie 
1 think regularly kept in the course of bu a me^ 

I , Havmg regard then to the above considerations there cm I think, he no 
mu t h at expression in the ordinary courso of bu mess m section 32 (2) 
ord ” e reai m d,e samp 8ense I* may in one seii'se be trm that it is, i in the 
bmi j ^ C0u,o ° of bu-ine-«, for a mortgaged deed to contain recitals of tba 
denon aa mortgaged But that would not make the recitals en 

ce , 4 lit. question is whether the mortgage deed it c elf i- a statement mad »u 


- *• evi- 

the riwl ^oestion 19 whether the mortgage deed it c elf i- a statement mad* w 
0 £ on *mary course of lmsinc®- Looking at tbo particular- set out in clause (2t 
look* 0 * 100 u" f he nature of the statements ‘made in the course of bu sirup/ sad 


of seu8e 1,1 which the expre-eion is appirentlv used in other fecti^ 

sumo, fit ^wtenee Vet it enn not he saul that a mortgaged deed exemb-d h^r&c 
(in j!i Uun ' t * n ^ s ™tbm that term It is, not the profe ^ion, trade, <r hz 3 ize~* 
tn “ orr ? vr the words u=ed in section 27 of the Contract Act) of aa zzrsrnlsirit 
at deeds’ Per Candy J in A7 waua v Bhamcf^ 23 JEL f£. 

saiiFthnim In thc same ca^o Fulton J at p 70 observed '7i can ka-dlr Ka 
of Kf»c * execution of n mortgage deed is an net done in io> ezSKarr corr*** 

m^uonof th?K UblI i SS " hon a I T rson IT d, * >rm,n « 1 ** rirrjn^ kjtZzd^C 
«ru°n of the bounding is made m the ordinary cov~-^ r- h rn 

of LY* t ketran c >ction, hut I think that in using the ph* 2 *. l 

ZnZhTr* tkolegiclature probably intended to 

f? ™, to those admitted in England ns comiv rzzL-r r-<-- m “ n * 

ff*"Wtudedt with m chapter XII of Mr J%- 
to l, 0f ttnd the ca es which ho lta« ihr-c t* ** 

JJthoSoncrttl raleasomsthwr.ttj extend, orfr 

no *. an ' particular transaction r* »r- da T"^ *•- 

J- of n deed of mortgage but of b. 

v t ie , declarant was ordmarih or hal — «. ~ VJ ^ ■> 

J Jcotmndan 13 C \\ N 71) 3N ^ ^ 

routine of lm«nne~, 


»_i luaunc ei nuansu. 

h0 ' H5 declaration is sought to i 
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evidenu that time iris am Midi current loutinr of lm mcs bat actuillvDO 
deuce that the practice hud e vet been adopted in any other oecision , 
that it no« h ibituallv tdopted on nil occasion" lM'l that a shtenient ma 
a per on, since decca td, to Ins wife tii it the defendants had a hed aim 
them money mil that ho had lent them mom y on i demand note was jo 
s iblc lb(h<Ua\ J la £ lun, 4 Bur L f 18'»=lllnd Ci« 854 Thebuin^ 
lpferitd to nut he of i tcmpoimv clmractei ''hen minimi v Jroiiaint 

Undei the English law al-o the nquiitiunit is the enh' 
been m ide in the regulni tout sc of buMues- B iginorc ^ 15-3 In u Ly 
3 B A Ad b‘J0 Parle J ami Taunton J u ed the turn ‘m the oiduwn i ^ 
of business’ while in Pooh v Du at, 1 Bing 3S 0 619, /»««« fan lm * ' 
ixpu sion made m the Usual com mi and i online of hu«incs~ 

IhtJnid' 2S Beat 373 Pom illy JI P in admitting ft solicitor wok ^ 
< xpre^ion iu the exercise of his burnt s mil duty nn “ t 10 ,, . flonvrl 
torn scot bu me s Steal o Xidtolh \ If dl>, 8 A\ hent 3-b ( " ,, «jg 
7 Mete Mass 4b 1 s/«te \ Phan, 48 Vt 378 Don v Sam, , v 0 f bu i 
il o in Amenca uni England the entiv inu«t have been made m u , . c tirn 
nes>® ‘ This may be defined” s\>= Pi of 11 tmnoic ‘to me m atom . 0 f one 
pertoimetl in one’b linbitml relations with otliei a iml as a natur r a j, n 
mode of obtaining a li\ehbood It would piobablv excluui for m 3 exc lu ii 

of doings kept merely foi out ■» pei-on d satisfaction but it . jn ( ), e siw 
any legulai iceoid that was helpful though not e&sentiu ,,or }' i im ,tntion *» a 111 
occupation is followed by otheis 1 licit i«, thciefou, no snetiu 

the niture of the oceupition® * 11 igmoic § 132o , t0 p^ 0 f 

In Chanwemi \ v Peal , 1 Stark 120, a nienioi mduiii of ^ kept Vi 
bill bv acleikwho iiMiallv nude sueh a memonnduin upon tne W ervfl ,oc 
ulmitted Similarly in J? a tope,! C A P 720, an endor ement o ^ etheBl 
in ordei of the aldeimen, the writer s duty being to sene orUei j\ „ r of a**?' 
when served was al-o admitted So al o an cndoi semen t on tne cer t-nn da 

teied lettei tint the eo\ei had been tendered to the uddre -,ee ,i. neon * n 
and had been refused by him, n at best a record of a statement . j jV1 den<J 
would bo admissible eithei undei section 32 (2) oi section 3^ ^ ^ 


yorf 

20 C L J 45 j Wheio icconnt books am vinnttetl in j, e cn Wj 

the Commissioner undei action 32 of the Evidence Act is ji creW. 

in tho ordinuy com so of bunne^s by per ons decei ed it i _ ., on toy 11 , 

of the Court to hold tint they ue sufficient evidence ot the u (Joean j 
the entries of the book relate without fuitber proof Vaji -"‘•2, ,. n fortun*i l ” 
Bom LK Sll fhe Pott moitrm report of i Civil Surgeon 32( 9 ) 0 * . 
died before his hv uimntion b\ the tml Couit i uhm--iblc un or£ |mar> c ®’ ,r t 
Evidence Act is btm,, statement made by a de id peroon in , , b<»r‘,, 

of budne ind in the discharge of bis piofcssional dutv . r j, jff’J . 

Lmprior, L K G 411 49 =-85 Ind Cas (>47 = 20 Cr I I •J-' 1 ’ „. K |cncc “ n i 
413 Jama ittvul bal i md Jamabamh papei- can be admitted i)fL ( lei« ** (0 

this cl ut 8c but it mii't be cleai that the per ons who m ide tntl> # . 

that the papei s were mule in the oidmarv coui»e of bu uics ' 

the rate of rent cinnot he distinguished fiom otliei entries t j n J 

in the oidmary corn sp of buxine s DuIhuMia v Jigcama * 

Slice it ia not essential th it the occupation should be a n?"i ,f / i 

dust rial one, nor even that it should be i secular one it follow ^ I ( ‘ ! f is 
marriages or the like 1 ept by a priest or mimstei is idm j t , n tn( T f 

Doyle 10 VH Sfa s 101 In that cise Cnag J slid “ Vn ent ) pinJu ‘ 
formancc of a religion dutv is certainly no le«s valuable 11 m (0 lii*’ c ° 
clerk or ints«enget or notary oi attornev or olieitor oi a pny f 

of hia "Pciilar occupation ” , „i, mirporl^ f 

4 1 deed of convovnncc w is tcmlirtd m evidence wine 1 * tnC « 

tin mark of C ns vendor, and which wa* duly attested by i ^ maf* . « 
however, denied that «he had over executed the deed, and feu« >d 1 

not her® 411 tho attesting witnesses nut* dead A witn*** 11 ,va 
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Ui»* hind writing of otic of the itto witue »- timl who swoie that the 
‘‘ignituro of the witne-s to the attestation clun«o of the deed is genuine Field on 
me lulhoriti of H hdclock \ Vusgonc Lr M *>10 that the dud was lulim 
“tule in eMdentc it 1 * execution bj (* bcin„ -uthciemh proicd t Mulla \ 

ranmbat, 11 1? G90 In \ suit to retoui lo s su tuned on the -ilo In pluntifl- 
(i goods con i 0 ned to them t»j the defmdint for c alo bi their I ondon finn 
account 'iks are good jntma funr eudentc to pioie the Io~~ unle •» ami untd 
mpiUed In sub t nunc eudento put forwird h> tin defendant Barlou i 
hunt Lul. 23 C 209 But the execution o r a mortgage died can not be Raid to 
k (in act done m tlu ordunri cour»< of Ini uu - \nnjauav Bumappa, 23 B 
i nt i b"Wte» tsMtetl In tlu Winchester Chimbei of Commuce that tlieie was i 
ntnni strike of coil miners and con equent stoppi„e, congestion and di oigini 
ition c in not bo admitted under this cl uk as tlicx are not ceitifioitcs issued 
n tue orilmuj course of lm«me«-> or written b\ a per on who is dcid Giulhai 
{?*' Aerate <i to, 23 Bom I, IS 2J2 = !)3Iml Cas (,>>- V I IS 192G Bom 233 
nines in a lutro/nl t booh as regards the diti of death of a jajmtin cannot he 
die f ,Cl ** Uni Cr tk,d ' 0C ^ IOn M ^ IC io„i ter l not of such a ell uactei as to enable 
V-ourt to pronounce alhrmitireh that the * ntr\ in que tion was made m the 
ordinm course of husmes. Maha, re \ Koppuunuu, 2b Bom L IS >03 -2» 
f r 1 I C=4G M L T ^11 V statement m a document b> the wntu 
•I*” 1 n ? lnrl, <-uhr mirk j- tint of tin executant is admissible m cucltnce undti 
l", c1u,s * "hen the wider is eh id and it i*> proud that the document is written 
Mtmy Bala, 77 I ml Cas 79b » IS X L IS *5=1922 Nig 227 
m i fli nc ( a elding to the dentha of the inhabit uit» of i pi ico had been mndt 
other * n deuifictl chowl idu not bj the cliowhular hunsclf but bj some 
na-< dw ? , 011 ’ onlr,e,s nie mndmis llde in eudence mile s it i a proied tint it 
U JL*J that person m the oidmnri com o of bu nus* to make the 
a f\nv l (Jll V ldraill,( ' Itvigmjan, \ IIS 1922 P 111 = 07 Ind Cu 37 When 
*/■/;#!.» * ,‘grec wis ‘■oiuht to be proicd b\ book-< Lent b\ a familj eluonichr 
inn, I' U1K C . 1 'Action 32 (2) tlioj would Ik ndnu atble ns books kept in tlu orch 
in i. «^ Ur43< ’, 0 ^ h'^l'uns bj i professional m m or n pa on who=o bin-me's it w»s 
>cq e « 7 Sl l c booh Mohan tmujh \ Dalpat 'nigh 10 Bom 733= 2i Bom L R 
7 ,^, b7 r ^ ,C is 233, cecnlso Band \ Go^ n „i 25 C 3\ N 909 Haim dal 
tlnr iei t ^ Bui C is 373 But entries in the dim of n decea'i d chowl i 
/i-;.. jfd'iig to birth and death lie not ndnu mldo undei this clause ~\awa i 
f^ulha,, (1919) Pu 332 = 37 Ind Cas 424=2 Pat L I 42 
ieih'd^ ei f ien ^ mc ^ u ^ es veibal statement Ihe «d dement mui he wiitten oi 
deck nt 100 ^ 1 he genci il prei ailing doctrine in America rt quires tlu 

miuI ,i!, l0ns ,0 ’ ,c 111 "ntni„, the exception nlate to entiles stnctlj spcikmg 
eeor if° eS n0t estcn ^ to oial taiements 11 n;mo)C § 132b In Lnglnnd how 
peeing setthd that an oral statement is eiiuallj admn lhlc In tlu 
hw oTp l P W ’ 11 Chrk 1 8 ' Io,d Campbell ^ ijs nt p 11 J ‘B\ the 

“•ibk r "ffanu t] lie declnmtions of dtcei^d j)er ons are not gcncrnlh ndnu 
Them, 1 t 3 tlc ' 1110 gainst tile pecunnrj mbi-cst of the partj making them 
writing tW ° C i Cej,tinns -*" ll!st "here a decliratton 1>J n out of mouth or bj 
mu o 18 m ln tile couisi of bu ino s of tin mdivuhnl mnl ing it there it 
recei V u * 1,1 evidence though it is not agiunt Iih intensi Seo al o 
In \ C l ,J "9 h 2 U & B1 933 937 Lddic \ Ktugtfotd, 11 C B 7o9 (763) 
ciilmri ii , 13 Cox Cr Cis 293 which wi“ a tiial ior murdei tho pro°e- 

his oftirc d to show the icihil repoit of the elect iscd who was a con 'table, to 
puthjI cer a3 to wlicie ho was going on the night of the murder It i 

oeMCM, 1 ! a 1 1 rc P 0r kd tint lie was going to watch the accused who on a prenom 
It w-i °{ 1 ii i eon convicted of laicenj, clneflj on the ci idt nto of tho dec* ased 
r 01 ,i jcm admissible Lut in a recent ci e it has hem held h> one English 
(inJrtfi ‘'declaration made bv aplij icum to a pitunt with respect to tin 
ner illness was lntulim sibh anti it inni mdiciti a tendenej to a 
f aso J'iV? die rule l)au*on\ Danson 22 1 L IS i- A comnunt on this 
ol? b0 foni, d m V) Ifctnard Lan Ltiteu 301 As ugmds ndum ibilitx of 
motne Bvjmoic iia Since m that jurisdiction tho third 

of trii t tru . a twortlunesa (vide vtpia multi the head circum'tnntnl guarantee 
stworthine") ri garded a most important, and (hi M iteinont rmi't t» 
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made under a duty to a third person, it may be conceded that an oral c tatemj! 
would be scarce!) inferior to o written ono in trustworthiness In this country, 
however, where that limitation does not obtain, the trustwortbmc ° of an oral atate- 
ment would -cem to be far inferior to that of a written one, especially as affects 
bj the second rea on for the rule (tide sup) a under the head cncumstitm 
yucuantcc of tnistaoithmcss) Nevertheless, in the actual conduct of basing 
by subordinates m mercantile or industrial houses (practically the only class ol 
persons by whom oral reports aio 1 ocularly made), the element of duty l 8! 
lequned in Engl mil) does in fact exist, ami where it does exist the case 
a propei one for the adoption of the bioardor English rule admitting oral 
ments Vput from the above consideration®, theic i- no rei on foi distingue 
ing between oial and written stitcments and of the disadvantage'’ of the form > 
no such distinction i- made in ino-d of the othei exception 0 ' 

Section 32 (2) and section 34 In Rampyarabai v Balaji, 2S b 
Bom L R 00 the plaintiff relied on entries in the hind wilting of her hec 
hu®band kept in the oidinnry cour«o of busines-' 1 lie lower Court rejected « 
item** foi want of conohoiation On appeal, Jen! msC J in delivering the p ® 
ob°erved 'The pi untift sues to recover a sum of money und in support oiDer 
she produces ceitam accounts and also calls oral evidence Iheactoun^ 


. oral evidence ' p OT( j PDCP 

elevnnt both under section 34 and under section 32 (2) of the Indian rwiu ^ 


Act, 1872 The learned Judge has considered that corroboration of n 

ire reqmu cl, and by that we understand that he considered corroDow ^ 
necessarv a° a matter ot law Lntries in accoimts relevant only 1 

are not alone sufficient to charge any person with liability corroDo 
required, but w Imre accounts are, is here, lolov ant al«o under section 
are in law sufficient in themselves and the law does not as in the case o ^ 
idmi sible only undei section 34 requue more Entries m account® m 
°ame suit be relev mt under both sections ns bore and wheie this i so , . n ^ # t 
that, m as much is they aie relevant under section 32 (2) corioboi t jj, e 

required by the Act The learned Judge was in enor in SI 'PE^' “ j^t 

lequire ments of section 34 applied to the account-, though they 

under section 32 (2) At the same time we wish it to be dt tmet ) o{83 fi 

that though the iccount-* which are relevant utidei section 3 j l /t ^1 
matter of 1 iw requue corroboration, the Judge i- not bound to act on i , ^ 
conoboration , that is a matter on which lie must exeici&e bis own J j, ere* 

tion as a Judge of f ict In what I have said 1 have m no way bmitec flCt on 

tion of the Judge -is a Judge of fict in determining whether or n ®V “ wdoe»^ 
the accounts without corroboration the onlv point being that ta» * 94 h 

require conoboration ” See al o0 Jlinst Rim v Firm Bahadur, action 

So also wlieic entues in Jama bandi papers began over 70 years beto j €l( j 83 l 
was tried the presumption iva* tliat *he person who made them v . u , n e * 
i .AllTfl tu. 'l ««l,r.ni*l fiour 0 V* . l 4 nf 


could not be called and as they were made in the ordinary c0l J r „ njevid*?*? 
by the 1 ind loid s agents, they weie relevant without any corroboiati > , _„ fl , 


oy ine i inu loin s a 0 ents, they weie relevant without any eorrooum* p, rjenc® 

against the tenants under sub section (3) section 32 of the 

which does not renuire COrrohm-ntmn >,« nn^nr np<*.finn 34 Dhul ha M v 


which does not require corroboration as under section 34 DhufhaMm ^. 

16 G L J 24 s<e also 1/ lowh v I'm ah Nath 16 C h J v J& if, 


N 774=17 Ind Cas 260 Kheio\ Bew>/, 7 W It r )33, Rama AJJJJ ff0 all {J 

nandan 22 Ind Cas 627 Such documents both signed and unsig ^ if ^ 

admissible not only as corroboiativo evidence but as independent c 
landlords comply with the requirements of this clause It is ** wra0 o* ? i 
for the landlords to establish the antecedent condition that toe r 41 if 
prepared the papers are dead or cannot be found Charilat v j, nc e ^ j 
Cas 422=4 Pat L W 213 ^o nl o Talub Bali papers may be „ jv 


ection 32 Cl (2) of the Evidence Act but before they can be ad * 

lord is to show tliat the person unking the statement is dead ana 1 jj lCI jn 
J na “ 1 ’ Jjy him in the ordinary course ot busmcos Umed AU v go Ind- - » 
-r! a F 9 J 63=47 G 266=o6 Ind Cu° 38 Duka v 
>64= A I it I92G Cal 3 j9 Jonah Btsuas v 5a a Fumari N l jl 

But in Oopcsuar Sen v BurduanadhimU, AIR 1^23 Gal t rflf 
“ ■ * ,nt».ni fill entry 


Vaokrrji hn d ‘ The only material difference ns between mi entry 
- J4 amt on*, relevant under * 32 cl (2) i» that in the former ca** 


ORIGIN* 




mude Iho entrv ran Ik. available n« n witne s while in tho Inttci cn«c he is not 
I find it \»r\ difficult to appreciate on what ground the legislature could intend to 
exempt entries relevant imrt< r f* 12 cl (2) from tin di«ahilitv thnt it impo cd on 
mines tvU. van t under 8 31 In the crond pin of that notion, and per onnllj 1 
havenlwnv fill inclined to tak< the Men that «nch mints no matter whetliei 
thej are nl< \nnt under tin. one tedum or under the otlier are not to be tomidend 
as alone gu flic a nt to charge inn jnr on with )mlnlit\ 


English Law \ declaration i* deemed to Ik rib \nnt when it tin** made !»\ 
the declarant in till ordinnn course of humic , and in tlu di t har^e of profe* 
ional dutv, at or near the tiiui when tin matter at it»d o< cun ed i Doe v lerfoui, 
3B A \d «50t*) and of lit* own knowledge Mich declaration are deemed to he 
irrelevant except fo far ns lhev rtlate to the nintler w Inch the declarant stated in 
the ordinary cour* of ins hii*ine«* or dnt\, or if tin j do not appear to he made 
by a per on dulj authorised to make them Vep// art 2~ Th hading caw* on 
this rule is the ca o of Put* \ 7 <irl of Tvmni/ton 1 ‘"ilk 2 Sj» 2 ^niitli L ( 
32u 'I he short report of it in tifal is n** follow** The pi until! being a 
hrew or, brought nn action again t tin Pit I of lorrnujton for beer told and deli 
Ured , and the evidence giv» n to ch irgi thp defend ml was, that the usuil cour i 
of the plmntifi a dealing wa«, that tho druim n t une tveiv night to the (lerh of 
the warehouse and gave an account of the l»eer thov had dohvorid out which lie 
a et down in a book kept for the purj*o k e, to which the draymen t their name-' 
that the dravinnn w 19 dend, but tin** was hi* hand get to the l»ook , and tin-, 
was held good evidence of a delivrrv , otherwise of the shop hook_ it c elf singly 
without more * I h it i n<e was decideil bv Cliefjiutico llolt in 1/01 Previous* 
to that in Ptinmn v Mmkhr 1 Lord Hay m, 712, befor. the «nme learned Judge 
the plaintiff produced m evidence lu<* shop book written by out of hi** servant 
wtio was dead \nd upon proof of thn death of the *erv ant and tint be inert to 
iiiftko Pitch entries of debt , etc , it was allowed 1)' Holt, ( htet Justice, to be good 
evidence, without proof of the doliverv of the good”, ete And lie said, thn win 
a good proof ne tlm proof of a witness a hand (who wn« dead) guh B crilicd to a 
bond, etc Ami (by him) notwithstanding the ptatute of 7 Tac l C l., 
that a «liop-hook shall not be evidence after the >eir, vet he did not hold such 
book, to ho good eyid« nco within tin veu alone fliayet fa* Hi >H 


Origin In I nglarnl, formerly a parly to an action was not peumtted to 
| c |*fj m his own buinlf An npnaient exception to this rule, howevei existed 
u> the application of the bo called “ liop book rule ’ In early times in England 
pattiOs wore permitted to show bv entries nmdo in their bool s, tin sale of goods 
^‘ orm ance of labour, and this was so well recognised a doctrine that a Ptatute 
°V J nc 1, C 12 was pas d m 1009 A D to limit the scope of the lttle 1 |k 
relevant portion of tho ^tatuto unis ns follows —Be it therefore enacted by tlu 
authority of this pic «nt parliament, that no tradesman or inndicnftsmnn 
k *P>ot a shop book ns afore* ud, his or their exccutoi- or administrators, shall 
alter llio fea t of St Michael the Uchanr/cl, next coming be allowed admitted 
or leceived to give hi °liop book in e\ idnnce in nnj action for any nionev due foi 
wares hereafter to be delivered, or for woik hereafter to bn done, above one you 
before the sain© action hi ought, except lie or they, then executors oi admuii*tin 
lore shall li ivo obtained or gotten a bill of debt or obligation of the debtor fOMlio 
said debt, t>i shall have biought or purged against the said debtoi, his executors 
oi artmim tratois omo action for the said debt waies, oi work done within One 
\tai next after the same wares delivered, money due for wares delivered, oi work 
done Later developments narrowed the rule to the cases when, the efttrie** 
were made by a clerk Coopn v jlfai* len, 1 Lap 1 Tins doubtless, seemed to 

the Courts more consistent with the doctrine that n party could not be a witness 

lot himself Phe clerk himself was a competent Witness and entues made by 
nun were considered equally unobjectionable Vuthentication of the entries was 
required by the clerk who made them if living and withm reach if he Was not 
proof of his handwriting Was considered sufficient Pitman y Mnddor, 1 Ld 
najm 732 p, lce v Eatl oi To) nngton 2 Id Raym 873 The rule with respect 
*9 ^alne^ Shade bv a party in his own books did not meet with mhfih favour from 
the English Judge* ln htei times, and survived only in minor Courts Thayei 
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r«s i7i oO*) , Q h/un v Tknl 2 \ e Si 33 , Ciornlt v Drury, KebIe 9 i,W 
> Tf tlliams, Comb 21" Ifrai/i v Ft cere, 11 M A \\ 773 Its ttaclopm« r 
ongmnllj ami its modem application m Ln gland and its expl untion and jw titi 
cation on the part of the Couits in Ann net, illustrate the fact tint it i , ‘ ri,lp 
which hat. drawn its \itilit\ fiom the neci* itics mipo cd on Courts b) thf ■ 
tempoi weous methods of business Mr Kthej Fi Hifl In Omi/chand e ■ 

X \th 21 I onl Chawrllo) Hat (hud c “aid “ A tradesman s book nri,iu® ltlH f 

is evidence through no absolute ncce«-itj, hut bj reason of a pu umption ^ 
necessity onlv inferied from the nature of coinmen e ’ Sc il ° n oftW® 
Toni (obham, Bomb 1SU , Foul v Ihpl ins, 1 Salk 233 So parties 


dead There is roa on to think that the piactice of adinttmg simihr » 
when made in a Mrangci - hool s, ^rew out ot the practice in the ewe of i T 
own ‘ “hop bool - Ninja L ts JOi j0 < ) 

English rale— Duty to a third person The further Inmtihon jj 
Lngluid md Canada that there should lm\c been a duty to a tliiroF j 
the com “t of winch the itpoit or ucoid vva- made < hambn s v ‘ . ^ 
C A 7 1)1 on app 1 ( M Alt 547 m Older to make e nc» e > ^ ( 
admissible the »lr elm nit m«n lie actualh in the di«chaige of a rP]fC ( dd 
person So a farmer - bool of his firm labourer'- work done was r 
the ground that it was not made in the discharge of K ome dut\ tor ,(t 

icsponsible II v Uoilh 4 Q B 133 In Melloi a If 'j|i 

r '25, to identity a hound irj a fit Id book of i deceived surveyor, * P ltl j>V 
the Local Board to Mirvoj was produced but it was excluded " , 0 f|k 

(1903) 2 Ch 161, the decision was rcvei ed In delivering the J“jjp , smT erir 

Appellate Court Vaughan William 1 ! L J swl ‘‘Heiellic duty o f j |in1 t> 
was to iccoid (\eijthuu, without winch ho could not arrive at _ ft nlhe ul 

conclusion It it was his dut\ to lecord tho e nntteis at the •»> ^ 

tut did “0 contemporaneous I think the nile as to admissmii 1 ) ^ *1 
See also Lyell v Kennedy 3") 1\ 11 725 Meicei \ Dam, 

(511) on appeal (190") 2 Ch 5>8(o54) So theic must have beui ' 
the verj thing recorded 5 nnth y Bforlcy, L If 2 Q B f C( „,; 7V fn Yr { 

v Oiey LR 12 Ch D 431 Ltjcll \ Kennedy B 7 Hr S h 
5 App Cns 623, Mills v Mill-, 301 L It 772 , Trotter v Xklv<« & J 1« 
579 Money \ 4 Uen 13 Ch D 558 In Chamber v 
the Court rejected the Deputy - return of the place. of aire t, hecan l J|V1( )et 
duty of the Shcnff’s ofheci to in ike a return to the Sheriff in' 1 * *' ^ pirt^ u . 
irrest but it is not a necessarv pirt of that dutj that lie should n r ji‘itui aJ 
place of the arrest So the *t itement of other circum tanci > J ‘Oi cia D . 

thej mav be thought to find a place m the narr itnc is no pioot 0> j J u , 

tances Iham v Pierce 11 M A 31 773 J? v St Mary II TWJ, 

109 In Smith v Pladcy L H 2Q B at p 332 Blaelbuin en j r j- of 
is to the adnu ion of oucli evidence is confined “tuctn , n t^ n i 
particular thing which it is the dutj of the pel son to do nn< e ]\ tOH rft .i 
against interest doe" not extend to collateral nutter hovovet no m j,»i ‘ 

with that flung it is an e senhal fict to render 'iich an ‘ ]i( , j, n i« 

that not onh it should h v\t been made m the due di , j ( j 0 theV wr J,|i. 
about which the poison is emploved but the dutv must he to ^ w f 

to which the ontrj relites and then to make a report or reco 

exi twice of the duty mu t l)e proved bj other independent cvi „ j \ 

I ega ton 2 Deg 1 A J at p 611, The Ur my Coion ot Cl a,l \,< » 
Tarponl L R 2Q B at p 332, Panial v bauson 7 ^ . -t (o i 

l>rnaseont, 1 C M A lv 34" Personal custom is not equi jf) |j,i» f w 
• rente-* no itsnonsibihtv toward- anj person Dierefore, en* r ’ t > 

•if n deceased solicitor or bills of co ts delivered hj him are ^ rrP nia] f 
the ground that it was ln& dutv to keep proper hook-, or that tn /{?( , 2 P y 
rou ell n 621 ee al o Bright' W'. t 


m the course of dutj rou ell Tt “ 321 ‘ ce nl o Bright' W'‘j (p 1 
A J atp 017 Hope v Hope (1893)35 Is 21, Tcroyds r ° H ‘J™' t ea ip 1 ?* 
Is conlta Haulms a Puhanl, 23 Beav 370 The 0 . --Jmflrt * 
to which the dutj i« attached may be private, ns in the cn t n M ^ 
or public, as m that of a Sheriff ( Chamlers v pernavom, 1 ^ 
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«l n nolirj pulil'i, {I’oolt \ I),ra* 1 Bing N C 019) or of n Wigistnte (Radon S 32. 
v I illjr ami molhn i, 20 L T Tx 207) 1! ,11- A Sml JR, 18(1 Ihc dut> miKl 

juc been to record or otherwi-'O report it U tlx tuno Smith \ Bind on •mpia, 

I ™pi«. Dot v lmffm,), 3 B A \,1 S90 . Ih/mn v King 27 L R 

Jr J81, Thr Henri/ Coron, 3 P D 179, 7o«l« \ Dmnc, (19(17) 2 Ch 73S Simla 
l heccia, (ISSO) 5 App Ca** G23 (G4ft) “ Tin-, limitation '••'U- Pi of n igmuir 
h ft reminiscence of the cftrh hi«torj, and is ncedlesslj stuft ’ 


Duty to a third person— Necessity under tins section Under the Indim 
Jjivuienco Act, the report or recoul need not bo mode in the cour-o of a dnt\ to i 
ura person “ The statement or entry, m oidtr to be admissible under the Act 
nst rente to n relevant fact , and it would appeal to make no difference so f u 
.. 1110 question of ftdnus ibilttj is concerned, whether tlinfact is connected with 
Hip l ,< ’ 1 [‘ orn ) ftnce ft dutj or is meri.lv an independent collateral matter M he 
r this net nntumllj find*- n place in the narratue what is tho n at uie of its 
nnection with the fact, the statement of which was a matter of dutj , and whcthei 
connection was such as to rai-e a piosumption of iccnruv of information 
^fttmn muot however, be quo tions of importance m estimating the weight 
p, t0 1 o' K ’ < ' nce w hen it relates to collateral matter^ morel j ’ 1 iclrl Ei 7th 

P Jo So in India the following ob crvation of 7 out Denham in Chamber 
rvyiatcom, 3 L J Ex 373=1 C M AR 347 has no application “Wo ire 
1 ot opmioni that, whatejer effect may be due to nn entrj made m the couise of 
'I*)* *! °“* ce reporting facts neceo-ary to the performance of a dutj the s t ite 
| 7“ ot °* ler circum ' t111ccs howeur nnturallj thej might hi thought to find place 
In Tf I U r T^ 10n > ** no proof of those circumstances V registei of imnngts kept 
entw^l a 6inCB (( eens cd who celebrated a mnrunge, and m which registei was 
dmw f!i amount of the dowei, wa» held to bo admissible and lelevaut, ns cu 
ccotthi sum fixed, being nn entrj in ft hook I ept in the disdiarge of dutj 
'Mtlun section 32, cl (2) /alcua j Salma, 10 C 6S9=19 I A 1 .9 


cor«ln!?* te -?l lp0 i r \ ueousneS3 - Neces3lt y un( *er the Indian Evidence Act Ac 
the fra 10 Eaw, the entrj should ha\c bi'on made at oi near the time of 

a f >trlr. ll&,lC,,:i0n recorded, — not meielj because this is necessarj m order to nssuie 
of nit <Wcunte recollection of the nntter but because am tru=tuorth\ habit 
recniil ,egldnr business records will ordnmiilj mvohe the ml aing of tlio 
iK contemporaneously The rule fixes no time, each ca-e must depend on 
]r, U morc § I -*26 lo 7*>e v huffoid, 3 B A Ad 89(1, 
oronf f. i l i 4t is to he obserjed that in the case of an entrj against mteicst 
recent * n, l Writing of the part\, and Ins death , i» enougli to iuthori°e its 

(in floil w "atc\er time it is, made it is, adnu nble but m the other case 

niKb 0 7 i ? m l * ie c0lUse * 3ll ‘' ines ' 5 l it i" ‘sstntial to prou. tint it was 
Rim.i* i t,lp tune it purpoits to beai date it must bi a contemporaneous entrj 
nnv i I J n P T le ' D>Cfl '> 1 Bing N C 64f) ' Tmf,al G J ' ,ltl If t,lerc " C1 ° 

oiifflJ ? U Whether the entij was made it the turn of the transaction the ca^e 
nlT!, } 0 doTVn t0 trial See also S 'mith v Blad n h L II 2 Q B 32G 

R Ir 84,77 leHemyCvron L L 3 1* D 15G , Champ 
lit/. , , . * 1 S^rk 32G So wlaeie nn entrj was not made until two da\s aftei 

yjj Ult ^ was held not contempor uicoiis I ho Ifcmif Coion 3 P D l'G 
ndmwi! 1 ! 510 ”^ 0 ^ Evidence Act contain no similar lpstuction as to the 

to if lDUlty , dus kind of evidence but in di tei mining the weight to lie allowed 
. m Pftrticular cases, it will nlwnis be impmtant to consi ler how far the state 
04 / ? r en trj was contemporaneous with the f u,t it relates hold Ti 7th TV 
<«» Pi Tenth Dl 1G3 


facts ^ rs t 0ua4 knowledge The declarations m onlj evidence of the precise 
nevv«/Jii 11 ^ vn , s ‘be enters dutj to recoid and of which consequent^ lie had 
5JS 0 " al knowledge Phip Ei 3rd Ed p 2ol In Brain v Pieore 11 M A W 
been “ action w is brought to lecover the sum of ±4 lV for coals alleged to ha\< 
that it by u e P^ aint| ff^ tc tator to the defendant At the trial it appealed 
Pit ti ei nS the dutj ^ P er on tbe name of Hanoi who worketl at the coal 
not ore n ° i' Ce *h© frneman of the coal which wis sold \em was 

n ! r.nf ,i lon ^» e co il was deliveml and Jiot licing able to write employed 
ot the name of Bahia m to make entries in the books from wlnt he, lent, 
G3 ’ 1 


ap, 



409 


S 32. 


THE INDIAN rVIDI NCl ACT 


told 1 1 1 in Both Ifnnnj mil 1 cm weic dead, but in order to proa e i j , 

of die coal Pnhhi in mi*, nillod n- a witne s who produced the hoot, ni 

llnl ho m ulc it out from I cm s direction', mil tint caerj caemng he * , 

tin cntiie-, to him It al-o appealed to lm< lieen the course of bu‘ ) n ^ 

cu (onion to „o to the pit s mouth, and take the coil awaa with Inem A| 

i aide nee tint llte coal in quc-tion had boon dob acred to the defend ^ 

no| appeal lo Inv boon eioditod in tlie phuntiiTs boohs whenever » ^ 

concitidid ii hail not liecn paid foi The under sheriff i ejected the en , . p «, ]ir 
hool On ippeal foul 1 hmi/n C H ili«ch urging the Itulo said 3 
otla i i a e of puhla otluer who dot s ana tiling in the course or b« m r l 

ui where the hook** nri not written ba the puta him'clf, hut n ^ ^ 

da I it mn ha anolhei mnn who is dead, is wiclelj different As reg , n l 
ot Pi up \ Inn! lulling ton it n hotter to adhere to that ca e a -n 

m>t to giat in\ extension lo it ’ W hen the entrj In** been m ' ( v ( j, e ea«? 

it will not Ik recoiard 1 lend a Dp line (190*») 2 Ch 539 ,n lv,. ^ nu 

ol tin 1 /piii i/ ( tnen, 11* I) ns, 9n Jtofictl VlnUnnoic °ud 


oi Hit JiPiinj (turn, > L l >s, so jfohcu nimimoic »u» ft jafi-n 

th it tin auihoiitte point to tin** that enlrie- in a document made y ^ en j rlt 
pi i on ean onh bi idnntted a 4 * ondonce when it is clean) Miown . , 1( , 

iiiifr lo ui lit oi act' done 1>\ the ih ceased per on and not i„ uc(? choii!' 

Thm ean he no doubt tint the general principle of testimonial iVf( j| i 

npph lien i- ol e wlun n lmcla, that the per on whose <«tatenieni n « C* 1 ) 
ti tiinona dumld *»peak fioni pci -onal ob«ei ration oi knowledge i made by ** 
I hit. pi maple lus often been imol ed m excluding bear i) en • j 4 t piv 
jm 'On who b id no personal 1 nowledgo of the suppo-ed fact-ie a?G hm* 
Piernfoi\ a 1 / nil 40 Ma 193 , 1 l ailing \ Voujnn Co , l-'b 0 f '‘f 

loimei i isr Pcfpis /«aid Such i bool mu-tconttin the ie„i 1 . to uie 

f ict b\ oik who would at (be tune lmat been a competent J ]Ug1 in* 

fact win li In tegi stored But does this principle a ^ firt 

excludi all nit ics made lij poisons not baaing per oinl knowi » fU trint » 

enteieil * Slaa not tin act of personal know ledge on the part knock's 

supplemented b) the pcisonal knowledge of some other P p r 0,1 0 f p r . 

js in t lot n pie cut cd m the out r> ’ In othei woul d the , per 0” Jf . 
knowledge i in some how Ik uleqmtelv supplied hr » , i-W ! 

matenal that the entiant himself did not Ime tills per s kwi, ls ,! 

mme ij ljio riien after discussing tin matkr lie uis 1 M 
flint nhrii nn ciihg is ninth hij one jirrtun m flip ici/nlai ( ' 0ll,9C J’[ ... (he iff''! 
inn nn ui nl in ini/trn upoit mnilr to lorn In/ one oi mine peisoi ' ■ llte l* K 

loin I of bnsmp^ of a tiaii>nrfion h/inij in thr pn onfii I n ' irnl l(l ' 
tin a /\ no oh/rifion to irtcntin/ that rntnj umhi the nipspnt cx J . l , nll iein< )lff J 
Hip ipi/nnom/ of Hip foimcr />n»un onh/ piomleil Wf ^ j 


/un In nhu (nip out upit/h the pi nhahle nfthfij of ihninj '0 

Au oi ding to cl ui p (2) of ection 42 of the Eaidem-t- 


iipiJ t f 

M II/IUOH Q * • r 
Vet nceoixut r ^ >n 


out lining entrii not m ide h\ noi at the datition of i P' r n 0 f hu . 

In (i uih of the tuts stited ifu^ularh ^ ll ,tl 2 i*ici'( ° , p , 

I a/ a ffpmii 
f oin 1 Mt U illr T - ud it p 610 


I nowh 1^« of tl 

id mi sible I cij 


ffpimwintn IB 010 In deluering the Jiuk j (nCl \ct 
610 ‘ Pat the Indian mle of eudencc U ^ 

°i cl ion lan e 2 ind -ection j 1) -nnph require- tint ei me 

liould in oidei to bo relevmt be legularlj kept in die cou or "'V 

dlhuu_U U in i\ be no doubt impoitint to bow tli it the P^ 1 r . t , fiWw , . 
tin^ tin entiica hid or had not i pei onal knowledge ot t n fl M t tin* t 

i- i question wliuli accoidmg to the Indnn mle of 1 " cnc . u ,p !n '' ir , 1 i 

n< 1 liu adnn— ibilit\ of tin entne-i But m Jagat Pal ma ^ 

^iin/h 2"» \ 111 1' C a geneologicil table purporting to li(1? on 1 

t>i i-oii -mu ill ad but which w is hown to he meiil> an exn ...j, pee, » l 
ini die purposes of a foimer mt wis held ti lie madmi “due t Jk» fo' in 
I it <n mule without the pci onal knowledg< ind lieliet wlm ( j ln‘ r } p " lfl t 
pr« uiiuh! in nni adnn «ihle tatement by n dc< ea ed j>ei on (ini ' ^,i 

jmUnwnt 7f/»/ PJeit-nm nt n 1'i s atd ‘Tin other doom |h 5,f 

ditli uni po itmn It- nil, ged author Jin Gnnlut Sin f /I‘, h ^ il . i } , ‘ - . H | 0 » If* 11 
But the exhibit in quo tion i* monh a ^iiicologicu tnrue 
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Gnntnt m i chum mult lt\ hint fot it t(un ulli^i Hu olmil of Gutdnf in lln 5 32 
procmlmg was to make him « H out lo Ik of lln chit I hi men of lus famtli and 
ihii ml nutted h ui* untrue Hut l!n filtl objection to tin idmis ilnlitv of lln 
(kn.it mon 1 1 (hat it is in no wav brought lionn to G uniat tv opt a*. Win,, in 
exhibit hindm* on him foi tin mirjm i of lint suit Hi ulation to the ih m 
nit nt i*» therofori bonn t1uu n ntiiifi difhnut finm tlu pi r-onul I uowlul 0 i mil 
belli f which unit Ik. foiunl or j»r» mm dm m\ (Uiinent of u dueled pn on 
wlmli ia admi c *i!ilt m (\id(n<< Tor might th it apjH ir- the ^ molo„icil tihli 
iti quo t ion illicit m\or li iu In t n etii or In ml of In (.initial pi i omilh, hut 
fuu lieen entinlj the work of In-* pleido Ilut iccoiditi,. to lb fus/i e 
H ooibtifje, tlu oh criition of tin I*mj CouikiI rcl it« a to tiUmint undo cl ( >) 
the term* of winch rwiuin ‘ -jk nil nit mb of I now h d„e II ootlitiffe Ii s lh 

/.(/did lo reject a declirati mi on the ground tint it i- not hi id on pu onil 

knowledge would cm < it im onx m< net Jin, imnimimmi is thus -tiu d hi 
/ uinpl m / in / irblci \ Collin Id (i 1.199 Hull ihe plamtill lx compilkd 
to go behind the book* tliu unfit d hi the tin I - who I ipt tlu in »n*l n* oit 
to inch of the eulvn^i lit- who p irtn ipntcil in the irueitlion md tin -'ll' of 
this produce * An not tin tiltin' 1 tliu 4 * mule in tlu usuil torn ( of lnt*i 
m * of this t \tcn i\t tradm* i taljli«hiinnt and as n p irf of tlu piopu unploi 
mint of the witne- c> who prou them not onlv tin b<«t hut tin onli nlnble 
evidence which it is pnctiuihli to •ni uri v Wi lime no hi station in holdin., th it 
propriet), justice and comeun im uqiuri them to Ik ulmitted 1 In wujms 
"h U’niij.cr- and numerous ‘-iiUorunmles who h nulled this lottou kept no liool t 
Ihu report to tin clerks who I eep tin Imoks of the conn in md tlu it functions 
nro im formed It n not m-onnbli to -tijipo e tint tin > cm n mcmbii the 
multitude of tnu ictuuis thin ocumm„ nui dii lo mijiost idilhunt 

rule upon tlu *c i taldt-hnunts would li tinniil comnnni and iniount to n 
dem u of ju tue * 

Extrinsic proof 1 xtun~iG jnoof mu t Ik „i\cn ot tin deilh m oihn 
ijisnhilitj of the deilunuit Dukt i Jn jndith 90 Jnd C i' *»G1 ( Imntoi \ 

Knihs 41 Jnd C is 122-4 Hut I A\ ill / mr<l \ \mtab ol ( LI Os Ju 
llv ca«e of entrns m shoj) bool s md other lecoriL the entrn must hi piupnlj 
mtlunticUed hi tlu proof of Im* hamlttritin„ Tut mu i Tot ell 0 ( A P 1>7 , 

I>adlci/\ Tame B S 2> , Doc \ Haul ins >q H S12 W lit ic lioiniu 

tltc docununt is thirty jeirs old, and jimhicul Horn jirojici cu tod \ tin hind 
writing; nun tmiuilh, if tin writin 0 is n puwtt om he pu unuU [til*' 90 
i ij s fiS2) In England tin mil his not been nctul on m the 1 1 < of dtolu i 
lions m in tin com so of duty Ihe \ Dmc*, 10 Q H >14, Jm/t/r s Villa i 
•l lieulhi/ t 2S L II Ir 144 Jn the lit to ik tlu haiid\vntin„ ol i decei-ed 

YfW’S l ° n more than thirty jells old w is uqiuicd to be jnoved 

i tnt the declirntion w is m ide m the oriltmij eouiN of liu me'b must do he 
proved I irfr set lion 114 ilhti if) Danila Das \ baboo Jan! u GH I \ 

II oodioffe Ft S th Ltl p 324 Hut in bwlnalh balmy i A min Jfultlon 29 lmi 
n’t 11 division bench of the Calcutt i Hi 0 li C-ourt con is li 115: of V/ Jo h ,r 
Jlmmitootl and 1 /» Juslitc Valla! held it otherwise In tint ui tluv ob pritd 
there is nothin,, m section 52 clan e (2), which it quires mj foi mil proof Ihd 
the pipers iue ktjit ns 1 f ict m tlie ordm u> coui'e of iui'im s He (Saboidin it 
ut| ge) appeals lo lnve confused section J2 clause (2) with suction I with which 
ivc have nothing to do in this cast ’ 

Form or mark of the Entry \\ heu the _tati inent is m uln 111 wnluu then 
1 no limitation as to tho mode of written e\j>re ion Anj mul 01 si„n th it is 
mterpretable is having a dehniti uic ining wall suffict "\orih Bud v Abbot, 1** 

IVl 117 1 Ugmmcll.jl 

Cases under clause (2) A moilgigc bond puipoiitd to hi c\rcuhd hv 
tliric per ons who weic all dead at the time of the suit JJic ign iturc of o iu.li of 
|. e * n represented bj an uie^uliu scubhlo c uih is might be mule In in 
Uletei ite person and again t e ich -of thcac marl o the rc w is the ‘■tatenu nt that it 
was the mark of one of the executants the name hein 0 given in 1 ich c 1 e Ihe c 
euuoments were proved to have lieen wntbn bj a deceistd piofes ion d bond 
inter who mote the whole document in the ordiu ir> course of bu me-* Uu 
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Gindnt in a claim in ulc In him foi tut un vilhgts The objut of Gin dot m thi 
proceeding was to Inal e luni'clf out to Ik of tin eldest hiancli of Ins f nml> uni 
this aelmittedlv «i' untrue But llit fntil objection to tin admi ■siBilita of tin 
document is that it is in no w iv brought honu to Gin tbit tie opt \-> bail., m 
exhibit bindnio on linn foi the purpose of tbit suit 111 id it ion to the dot u 
inent i*» tliciefore somethin*, ntiielv ddkruit fiom the pi r omil 1 nowltel 0 o ind 
belief which must Ik, found oi pn -umed in un tituncntoi i dutiful pti^oii 
which is adm is ible m evident,* Poi might tint ippt ii' the geniolo^uil tiblt 
in question nmjit never hive Ikcii cen oi he ml of In Gindnt pu-un ill\, but 
have been entirely the woil of his ploadei ’ But ncomdin., to 1// Juslur 
II oodiofle, tin-' observation of the Privy Council icl iti s to 't itcment' unda cl ( >) 
the teims of which require “ special me ins of know Ieil„t If oodiofle L> blit 
Ed 32o 1 o reject a declaration on tin giouml that it n not In ed on pa onal 
knowledge would ciu t B re it inconvenience i he inconvt menu is thus 't Utd In 
Lump} tn J in / iclda \ Collin 13 Ca 499 shill the jdaiulilt be comp* lied 
to „o behind the books thus \eri(ieel b\ the chil ' who I tpt them indie oit 
to each of the sub agent' who puticipatcd in the tim'ietion mel tin sdi of 
this produce 1 Are not the tiitue* thus mule in the tisud <ouw uf httsi 
ne « of this extensive trading e tabhshment, ind a npirtof the pi opt i tinplov 
meat of the witne cs who prove them not only the best but the onlv leliahh 
evidence which it is ju ictieabU to huuh > We have no he it Uion in holding tint 
Propriety, justice, uid couvenn nee lequirc them to he Admitted lhi weight is 
", unii 0 ers, and numerous Mthoruiuatcs who Inmlled this cotton kept no boots 
■thej lcport to the cleih-* who ! ca p the book' of the concern ind then functions 
uc peifoimtd It is not rea'onihle to 'Upposo tint the j cm mnenihei the 
multitude of tian actions thus occuum*. even diy lo impost iddhnnt 

litio upon the e O'tabii hments would U unnul commerce uid unount to a 
dem u of ju tiee ’ 


Extrinsic proof I xtun'ic in oof mu t be *.11011 ot the deilh oi othei 
disability of the ded limit DuU v Jamdi'dt 90 Jml Cis %k (ftan(oi\ 
Aatfos, 44 Ind Cis 422-4 Pat L 213,£mrdv Zauri .1 ( LI Ob Tn 
me ca«e of entries in shop books uid other xeeoid tbecntrie 11111 t Ik properly 
luthenticitid b> the pioof of his handwriting Luiitm v Lou.ll 0 C A P 1>7 » 
v Jumrs, 13 C B S22 Doe v Haul ins 2Q B S12 AM»ie lmwevti 
‘>0 document is tlmfj yens old, and pi oduccel from propci tu toeh tin hind 
writing mav geiiuallv, if the wilting is a pi n ate one he pit mmtl (iib- 9ti 
, 8 In Engl ind thi« ink has not been acted on 111 tin c ise ot diilu 1 

unuae of duty Dvr \ D me'., 10 Q B 311 , hnjijn Villa v 
II Itcutbif 2S L B Ir 144 I 11 the littei ci^e the handwnlin, ol 1 dtieaecl 

t0 a lc » , ‘‘ tu more than thirty yells old w is lequiitd to In moved 
at the declaration was in ulc in the ordinal v com be of Ini mess must d o be 
ir ' 7 1 s " Gon 114 illus if) Dnaila Da'-y baboo Tanhc 6 Af I A 

< oodiofle Ei silt Ld P 324 But m Bo ulna th bahaij \ Z»h 1 n Mnhton 2') 1ml 

Jim 11 thv ision bench of the Cdcntti Huh Coiuf eon istmg of wj Ju luo 
wi mu ood and Vi Justice Vttlltrl held it otherwise In tint eiy thev ob era I 
ineie is nothing m section 32 chu 0 (2) whidi nquues uiv ioiniu proof mu 
I,. iP n P ers uel ept ns 1 fiet in the orduiuy coui-e of bu mes He (Suboidimb 
,>) appears to have confused section 62, clau e (2) with section ol with "l"eb 
' c nothing to do m thts ci e 


Form or mark of the Entry hue the st itf ni**nt is 111 uh in w ritui*, tin u 
,' t '° “nutation as to the mode of written expre ion Vn> in uk or s Un in it is 
terpretable as hnvmg a dehntte me inmg wiU suffiet Zorlh bud v Ibbif 1 
K 417 , If 1 f/moic §1 jj1 

il,^ Cases under clause (2) A nioilgigc bond piu ported to Ik ocrtutal In 
l* r 01 « "ho weie ill dead it the tune of the suit iht s,„„ iture of c jell of 
In*® 1 repre ented b\ an mcadur scribble «ueh 1 = might he in uh In m 
n ,te P pr ^ 0n ind agaui't eiehvf these marl s then w is the Matenu nt that it 
ZTJ. niark of one of the executant' the n tme ljcm 0 -i\en in < ich e i'C lhc 0 
wioments were proved to have luen written bj a ele«eei ed pro ft mini bond 
nitl "ho wrote the whole document in tlu ordmarv cour e of bn me - XIu 


S 32 
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S 32, told him Both Jim i eg and lew weie (load, but m order to prove the 
of the coal" Babin m w is c tiled a*, a witness who produced the hook, in 
til'll ho undo it out from 1 cm s direction-', md tint o\ei> ciemng he Ic . 4 
tlu mines to him It nl-o appealed to Imc boon the course of bnsine « 
ui^tomei*. to go to the pit s mouth, md tike the toil awa> with them 0 

opulence th it the uni 111 question had been dolnercd to the > defeiulan . , ^ 

not appeal to hi\» boon eiedited in the plaintiffs books, whenever i t j, ( 
conclwh d it hid not been paid foi The under shell ff 1 ejected the jn ^ 

bool On appeal foul Ibingn C II discharging the Rule said 3 « jt jjn 
othu i w of publu olliioi who does an) thin" in the course of bipme | 

ci» where the book-* are not written In the put' himself, <> n , ^ c1 w> 

di< ntion b) anothi 1 man who is dead is widel) difleient As ieg , jn | 
ot Pi tip \ J oid To) n nylon it is better to adhere to that oa e 
not to gt\( in) extension to it ’ V lien the entry has been mate f1 

it mil not hi reemed Met ret \ Denne , ( 1903 ) 2 Ch 538 ,n J' T , ns to i»‘ 
ot flip Jinny Coiru ]J» D 138, So Bohol PhiUnitoio *ud , u/nW-' 1 
th it tlu authoiities point to this that entries m a document mane > ^ pn j rl ^ 
pi 1 on can onh he admitted as eudence when it is clean v shown tI) , 

nlitr to m nt 01 acts done li) the deceased per on and not by , lce «hon^ 
Them cm he no doubt that the general principle of testimomU flVf d ? 
ippl\ hoi. 1 cl o where n imeh, that the pci on whose statement ^ „ pi) 

Ustnnom should speak iiom pei onal obsuvation 01 knowledge 1 ^ 

Hus pi in ci nli his ot tc n been imoked in excluding heirs ly eo 

pci son who I) id no personal 1 nowledge of the supposed f'ct re ,» J n th* 1 
rientlo, si h Pin J9 Ua 193 , M filling \ Votgnn Co , 12b A" of 
foiraei < ise Telus I «aid Such a, bool must contun the ie 0 i to th** 

f ict bv mu who would at the tunc lnvc been a competent ]U0" f ' 

lict win h In rigistpiccl But does this principle a ks /f t | )p f u i. 
“exclude all intiies undo bj peisons not liming per-onal known k .. k 

mined •* Maj not this ict oi personal knowledge on the l >ir * . e knowleil’' 
supplemented b) the peisonal 1 nowlidge of some other per on w _ 0 j „ tr ona* 

is in fact npre ented in tlieeuti) ’ In other word if the e per on 1 
) w>wkd_t cm some how be adequately supplied by 1 , s< i C „ rt ,r lodge ' ! , 
inateual tint the entnnt himself did not liaic this per onal J , l0 „ 
tnoip k ItPO riien after discussing the matter lie sns •'« /maUI?' 1 ' 1 


.... r discussing 

s ninth h>/ one pn ton 1 


Iter he «ns ' ) m , ue ^ 1^'. 

unit it urn an unit/ is mum in/ onr nr 1 ton m thr tri/nltu ramie of f(l )H 11 

uni nn ot nl 01 imlfrn tcpoit mode lit him hi/ one 01 moie Pf 1 ' . /he to l . 

ionise of business of a liantur turn lying in I hr pcV'Ona! J n ,. nU irnJ'P ] 

Unir 1 \ nn oh/nfnni In letcnnn/ Ihfif mfnj undn thr piesriu ej. / ^fintii* 
Hn tr 1 1 mon y of thr foimrr prison onh/ piotidrd the 


In tr h mon if of thr foimrr prison only pi ot tarn nn- v r,l iroiil ' 1 

noilnnm/ on thr stand thr nnmrions othn ftn 10111 thin ion » j 
unlit nhti tate on t nnyh tin piobahlr utility of doing s « v > t |»x' 


u trite nnt nnyh tin piotutlilr utility of doing v / ” -/■■ [,x* 

Vuoiding to cl iuso ( 2 ) of sootion 32 of the I udentt nl ]>< l " 1 

: out lining entrn not m uh b> 1101 it the dn t ition of 1 P°f 0l1 ( ,., ir L of li" ", ,1 
!nowl«d^« nf tlu tiuth of the tuts stated if ugnlarl) kept in , „((»{ 

Pit , s Hrmmanta 1 B 010 In ' - w 

ud it p I»IG 1 ut tlie Indian 


guruo — - 1 . 

idim ilile Pty \ firm manta 1 U 010 In delnetuig UXE,-, linC e 
mu t Mi h dir J uditpl .10 I ut the Indian inle of P V m 

Kiln it 2 1 111 < 2 md ection ^ 1 ) imph require^ that , | )tl , n p 
houhl 111 orlei to be relei mt 1 m legtilnrlj kept in the con i, 0 £ or 
tllbmi^lt it m i\ be no doubt import mt to show that the per on . nt’ 1 ' 

an„ (Ik (Hint bad nr ha 1 not 1 per onal knowledge of t ' 1 n (C { the J , 1 
js 1 if 114 lion which according to the Ind 1 in ude of cMimnco l' in,r .)^ 1 

not tin vliuis ibibtv, of tlu entries ] 5 ut 111 Jugal Pm „ tireti m v ‘ l 

” \ 111 ]’ ( 11 geneologicil table purporting to n «„ 0 (liit? °, n 

1 luch was shown to be men 1 ) an exlu , n r« l 1 


P r on siu< , « 1 ( 1 1 |>ti£ which was shown to be men 1 ) an ex hi j brU^ 
foi the purposes of a forini r mt wis held ti be iindnn-siljm t j v fjor , f 

b « n in ide without the personal knowledg and belief wnu lutri 11 , 
. . .. ' tin" 4 ! 


tlie |»ersoiial knowletl; 

jiuEimut / „ L , ,, 

htl iiiitpi unn It- nil -god author .. 
l’ut tin exhil it m tpie ion i~ nienS' 


pr mm l m am ndmis»iltle titement by n «l«ea e<i per on . timj 4 ’2> f 
- I r ^It ton nt p 1,1 said rin other J* 

*■ ** * I! 11 Onrtl ,t Sm th bad d> " 01I 

11 eo logic il table m 
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Gut dal in i claim made 1»\ linn for t < rl im mII i.c 'l In «biu t of < tin dal in (hi 

pro*m1m„ wn- to make Iiiiiim IT out to In of tin rhh t hi men of hi- fimth and 

tin ndimttedh til unlriK Hut ih< fitil objection to tin tdim ilulili of tin 
document i- that it i- m no w n hroujit luuin to Uni dal c\npt a- bcin„ *a 
exhibit hnulnij. on him for (lit imr|K» * - of that feint Hi nl ihon to die d >cu 
lut. nt i" therefore -omethin,, ntinli dilhnut fi un the |k i on«l knowlcd D < mil 
U Inf which unit In found oi pit mind mam titiimntof nditt i <d ptr on 
whtih istidim« iliK in Midi nr* I or alight tint ippr ir» the f nullified tahh 
in quotum nn.lit mnr hut 1 m « it ii or In ud of hi (nndal pu onallj hut 
lim Ikvn enttn Ii the work of In pie win Hut iin idm. If' Inline 
Wooilm/ft, tin oh trvution of tin I’nii Council rclati ■< to titinn at undu cl ( ») 
the term of which requin ‘ -potial im ms of knowhd,.* 1 1 u nil off* l> s "| 

Cd 323 Io nject a tloclanti >n on Hit n rounil that it i not hi id on p<> oml 

knowledge would mu t „rt u nn om • nn net flu intonn mtutt is urn tittil In 
/ umphn / m Irldn i L»lUn IMtu l‘»9 Hull tin plamiiU h« ttimpillid 
to rfo Ixliuul the hooks thu undid hi tin eh rl - n ho kt pt tin in mil if oil 
to i \ch of the -ub-n*tut- ii ho pirticipUid in tin n in tction uni tin d "1 
this product *» \n not tin uitrn- tint- nude in tin n ud <ouw or law 
nt s of this i\t< n no tnulm„ t tahlishnn nt and a- a p irt of tin pi«»p» i t niploi 
mi lit of the iiitne-»o- it ho prim them not onli tin h< st hat tin onli nliihh 
(ltdince which it is proctie ibh to -cum v We lime no hi itation in holfiim, la it 
propriety justice, and (.ointim net n quirt tin m to lx admitted Hit ini^in r'', 
"liiriin a ir- inti numerous -nhorunintc- «ho limdh tl tin- « ottou kept no bool s 
llni report to the clt rk- who I ot ii the hook' of tin conu in uni tin n functions 
am Performed It i- not rewmibh to upjio < tbit lint c in r< me niliei Uu 

multitude of trui-iv turns tint** ocumm. tur\ dij lo itnp<p« itliHmnt 

rnlc upon the e c tuhli lunent- would lrimiinleotniiu.nl and imotiiit to i 
ueni il of ju tne ’ 

Extrinsic proof I xtun-ic pioof mu t he „ncn ot the di Kh or othei 
•hsihiliu of tlit dal Hint Dull \ fu/adiJi MO lud C»- *01 , < ninloi i 
Mvt 411ml C is 122- 1 I*ut L \N 2 \\, lined \ \uuab .1 < I T hs In 
the ca«c of entrns in shop books mil other lecortH the entru mu t he pit peiJ> 
ut(luntic.iti d hi the proof of his hiuduntm. I mum \ Joiell U\ iy 1 '• 
"•(idle yi hmr*, 1 J 0 B S22 Doe s Until ms > B 912 A\ line hoiuui 
tiie document is thuti icirs old, and pitwluwd from projni ui toili tin a my 
writing m i) tciie mill, if tin uuting is n pmnti one he pit mmtl (tide - '' 
Ai • fiSJ) I„ Hu eland tin- rule Im- not hot n acted on m the i is. of d. 1 1 » 
hon- made „j tin com si of duti /Vi Dmc* 10 Q B ?14 liiyi/e* Mnfo ' 
nhuttbif 2SL U Ir 141 In tlio littu en tin hmclmiliiv ola di.eieil 
V^fcjmm to a ieguUi more than tlnrti jm- old w i- nquiicd to he ijioiut 
1 >nt the dcchratiou mis nude in the ordinal \ eom^e of hu me s mat u o nt 
Vfoicd I ulr scftum tl4 ill u* if) Dnmla Das \ baboo foul n 0 1 ' 
y " odr ofr< Cl S th Ld p 224 But m Bwlnath s ahwj i ^>"1 « V "don - » t at 
V, 1 : 219 » a division bench of the C ileutt i Huh Court eon isluuof V> nt Hie 
ilolmiiooil and 1/, Justice 1 Mini held it otlunuse In tint ci e llni ob eriyi 
.There » nothin,, m action 12 elan o ( 2 ), wlueli nquues mv loim il proot in u 
the papers arc 1 epl as a f let in the orilm irj tom-e of hu inc» He ( . ui ^ ir ,' ‘ 
ludgej appears to lime confused ection 22 elm c 12) with section with wlueii 
"o have nothing to do m this ci c 

Form or maik of the Entry W hue tlio ^ Uuneiit is mad. m iu dm lli. u 
- no limitation a- to the mode of written e\pri* ion Anj m uk oi M W ii is 

mterpretable is haung n dehmte me iniiu wiU ‘'uffice Mr,h bun! % tbbot, lo 

T«^ 417, Ui 3 ,no IC §r>jI 

Cases under clause (2) A nioilgigi hond pui ported to hi ixecutul In 
t hrie per oiu who weie ill deni it the time of the «uit Iht tun of e eh of 
hem wa, represented b> an im.uk. -ciibhle «uih as might be m ulc hi i 
dleteute person and n_un-t c ich-of these marl s then was the titemuit that it 
was the mark of one of the exicutant- the n une hcuie, gn on m e ieh c i e I he e 
dements were pioved to tune lx.cn wntt. n bi a decei ed piofc- loinl bond 
wntei who wrote the whole document m the ordiuan course of bu me Ik 
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S. 32. two oHe-ting uitnc- es uc ul o do id and tlte signature of each of them* 
satisfactory pio\od to be m his hnnduutmg Held that there was sufficient pw 
of the ( xceution of the bond, and tlmt the statement m writing of the 
bond wuler was lelcvant xmder « 32 (2) of the Evidence Act Ifanax W'< 
(hand 11 N LR 9 = 27 Ind C a-- 600 In order to pio\e that a certimKl'^' 
notice had luen sigmd and cr»nt b\ the 1st defendant, plaintiff^ Aari^'W'rj: 
c tilt d who dijio « *1 ih it In w is told l>\ the writer of the notice m question tna 
wrote it it the iujul t of tin 1st defendant The writer wis dead it '™ a . 
illcged that the wnt i mmli tin "tnt( ment to the plaintiffs hat uiaslhan in 
oidmaiv coin c of the until & buxines* Held, tint the statement did oot . f ., ; 
undei « oi, cl 2 of the Ev idenco Act Kulonnoi alh \ hannoth , 2 L '* 
(1915m \\ Tv 793 

On a trial of a pri oner clnr^ul with forging i mlw i> receipt orbillfdj 1 '^ 
for the purpose of obtaining pO'-'C^sion of certain goods winch hid been t) 
Delhi to Calcutti a lettci from the consignci at Dtllii to his partner in t- 1 , 
ulvising the despatch of the goods, was tendered m evidence under s ection . i 
of Act I of 1872 blit the Court refused to receive it, and intimated a doub p.„ 
it fell within the instances specified in the °cction Qucai v Taring um i] 
9 B L R App 42 In n suit on a bond the defendant, in order to ^Ui^yn 
pic i of limitation, produced i certihcite fiom the Secretary of a club it « ^ 

svjing th\t he w is m the soiMce of the club on a certain date ^ ^ _ te 
certificate was madmi'-siblc m c\ idenco without the water of the C(I * 1 ™' ,rA >> 
produced m Court and examined as a witness Ptter \ Mahomed l<o° 

Ind Ca« 651 A Revenue Sun e\ or s report^ though admissible pit 

J2 (2) of the Evidehce Act have very little prolntive vduc when « icJ 
•signed by the tiansfcrois anil aie not supported by the ev idenco or P<* lJ( * 
purport to sign them as witnesses Mrj Po Nycin \ Maunq M>j> 27 * ,tC * 

8 bur I,T 85 A statement made in i deed of com ej mice or 
deoil is not made in the course of hu-tne's within the meunng of ( I y . than 
Ibdulla \ Kunj Deharij 14 0 L J 467 In a registered snlwi^, , fl3 ^ 
tbutv years old in lespect of a plot ot luul an adjoining plot w u ae'or , 
propei tv of i particular individual Held, m a suit involving quo tion ^ {| , 
to tint adjoining plot, that the <-ale deed was ulmis^iblo m evidence “« ^ j n { 

12 (2) and nl-o under section 13 of the Evidence Act Xotitnio v of 

Cis 752 =11 \ L J 139 A receipt stating the disputed property or j lB arr 
the boumhries to an adjacent j>lot executed b\ a decon-ed per-on in * > bf him 
course of business nml consisting of an lchnowleilgment written or t* un j t r « 
of the receipt of moiiov, is admiS'iblc in evidence under s 32, ana no .y |i 

13 Ihmaa Shaji \ Tamat Ahmad AIR 1928 Oudli 218 but !< 

\ Pcmtii J/i ion W TC T_.i ~ htimar' 


v Kcmn 4 li 19 C \V N 468=21 Ind Cm 
V I R 1922 Cnl 251 AVhere the Tama Was? 
in ev ulencc were prov ed to be 45 j e u o old H 
that the writer iva* d*** ’ ‘lie time th«j weic 


be admissible m evl* 
55 C 1216 V, her 
ixccutecl by a (I'll 
m which he gave th 
ulinnsible under s 
a dt( ci ul person 
O tt Tv 174-A I 


clause (2^ of c ei 
pirtilion the 
-t rod in the r 
" adjacent p 
Act as a 


<?0»q/ A«'» ar V ten'll 
a which “J 
Jjutt might FV h 

I that the 

, «n 
lied »« 
n to tb° f , 

docunir r ‘ 


entrl 
in c> i 
110 » 
of a lj 
i i her ? 
Cas ".21 
1* Iter that 
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adnu iblc eitliei under « o2 (2) or * 33 of tlie Evidence Act, if the Requirements 
of those section- ire fulfilled Gobntda v Dumlanath, 20 C L J 455 Where 
it proved that n village watchman has been -end in g weekly repoits of deaths 
m the Milage, mi entry in the report ns to the de Uh of n person on a pmticulnr 
date can be pie-umed to be coircct nnd can be used as n proof of the fact of death 
U that tune Vatu \ Zanje, \ I R 927 Nag 43 = 103 Inti Cis 883 

Account Books In n suit b> a landlord under section 10"), Bengal it nancy 
Act, for «ettkment of fan nnd equitable rent the tenants produced dal htl(v> to 
prove that certain holdings had been held at a uniform rate of rent foi nioie 
than 20 years In older to lebut a pre«uinption in favoiu ot the ten mts tin 
landlords tendered in evidence certain account books from then shen&la The 
lower Court admitted them under s 32 (2), but refused to attach any a alue to 
the entno- in these account books beenu-e the«e books weie prepared m the 
landlords '-*hemtn in the absence of tenants and they were unconoboi ited 
Ilda that the f ict that merely becau e tlie_c books were piepurcd in the landlord 
office in the absence of the tenants nnd they were uncorroborated was not a 
siiftiutnt ground for refusin'” to attach any value to the entries m those books 
IS evidence Von Mohan Ran v Han Aath A I R 1928 Cal 4U3 , «cc al o 
h'lmpyarabai \ Bafoji Sndhar, 28 B 294=0 Bom L R 50, Datha Mandate 
o iV Giant, 1G C L J 24=16 Iml Cas 4G7 4 Hatch v Tata/ Hath, 16 C L 
j 328=17 Ind Ca= 260=17 C W N 774, Lined Ah v Khaja Mabibulla 47 C 
200=56 Ind Cas 38=310 L J 68 The fact that collection papers may he 
admissible under ection 34 of the Evidence Act aloes not prevent them ilso 
wing admissible under section 32 of the Act, if the conditions pro ciibad ha 
ection 32 ire established Bhnba Sitndat i v Tana Nasija, G Ind Ca- 309 
nf(1 Roadcess papers Notwithstanding the provi-ions of sections 21 and 33 
ot me Evidence Act, roadeess leturns could not under section 9o of the Koad 
% 5 ^ ct he u ed as evidence in favour of the person submitting them Hen* 
ytandia \ Kali P,a*anna 26 C 832 (838) But section 95 of the Bengal Road 
>UEC of 1880) is not exh lUStive It wa« intended to restrict the opera 
» on °* s 21 of the Evidence Act, and a roadees* return mav be adnn oible in evi 


ChaVto 


» ^'gamst persons other th an the one who has made the return Clio 
'P ) J/wm Smgh, 39 C 995, «ee al o Xusserun v Gourec Sind hi 2^ \\ K 
Z"> Chandra v ICah Put anna, 30 C 1033 = 30 I A 177 The road ce-s 
"led h> a per on in his capacity as a temporary lea ee of a cut am pro 
L ^ ,s ' admissible m evidence in fivoui of the superior landloid, in as much a* 
fiUi C0 <* not regarded a^ a person by or an behalf of whom the return u i- 
S e, <dco v Ajodhm 39 C 1005 Roadees* returns are adnu-sible onlv 
747 n 1 y*® maker Saai namogi v Soutendta, 42 C L J 14-89 Ind Cas 
<47=A I R 1925 Cal H89 

R e P°sition of Fatwan A deposition mide by a Patu an of a village m 
p nf ., C i OI ! rse ?f the enquiry relating to the Revenue bettlement under the Bengal 
*5™°“ ^ oes not come under the provisions of section 32 of the Evidence Act 
O p_ f s S° n ^ e( iuently inadmissible m evidence Deo Xaratjan v D it art a Pi own, 
Jlat L T 079= 109 Ind Cas 136 = A I R 1928 Pat 429 

CLAUSE m 

Sco P e of clause (3) This clause makes ileclar itions a ain t interest adnns 
mnlV\t' Kleuce Illustrations (e) and (f) applv to this clause This section 
i 60 se& of declarations against intere-t admi-sible m evidence, 
l6t where they affect the declarants pecuniary interest, 2ndly his 
*52?*^ Inte ^st 3rdl>, his personal liberty or property by tending oi 
17U ^ i 1Iln with a crime, or to subject him to p ayment of damage- 1 Aorl Hi 
llu> clause it is the statement anti not the document containing the 
C " "'lm.lt mu.t be ngain-t the proprietor} intere-t of the person rnnktng it 
A o T'?,\ 107 Ind Cas 293=A I R W-S 3Iad 10c see 

PcUmxmai, (1010) M W N 663= 8 Ind Cts 208 = 9 M L T 91, 
XaraMmm (1914) M IV X 779 = 26 Inn Cas. 74t Statement 
ihc fir=t Interest admissible A <tlgan Inn Jajannnlh, A IE 1923 All 130 
or ‘ Part of sub~ection (3) of section 32 enacts the well known pitnctple 
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of the English l«i of Ey ldence e&t ihli hi d in Ilujham v Iit'lwjty It- & 
Undei this section document'- me admissible against a party, if , 

siblc ain't the mteiest ot the per-on through whom he cnim t 

hhaqpndtci, 31 C 871 P C -9 0 W N 74 Under thi dim 

idmts llnlit) ot statements agunst lntu o t mule hv dectisexl I* r ^ 

(1) the deceased must hue hid pa son il kuowh dgt ot the net ,ie , , 

(2) the t icta stated should line been to the immediate piejumoe o 

(3) the statement must lme been, to the knowledge of the t,at rapn *r 
to his mteiest md (4) the mteiest mu t Ik either pauniirj * | \[ \) 
Hamanuthan v Mttt ugapjta, 33 Ind C is 909 -j L tt -lb- ' 


N 208 


1 1 intia t ** 


English law Accoiding to Lngli>h 1 w declaration %> 

statements nude by deceased peiaonsadiew totneir picum •» 

mteiest , ind the guar ui tee of then credibility consists in tne -xpenen* ’ 
thus opposed to the dechiant s interest, since it lstnegi y 

mankind that statements so unde me likelj to be tiue M /■>,),/ ' 
1U B &. C 317 (337), Oleadou, ^ Alim, (1833) 1C A' 1 . ,,o 


ikniumjimm ( 186 l')' 3 iX j SI V 63 _ C 7 , Briily' Wiu'«»> 

D 297 JBut^ declarations agim«t mteiest in , er R within tl '* r 


idimssion of liability to ciitmnal pro ecutton do not coine w j// f i il 
Sussej Peerage Case 11 Cl A Tin 104 1U.114 lit GW * ^ inJ1 .*■ 
AM 110 it 434, Dayley J ■-t-tes the lule , follow Antng ' tuln Hr* 
is dead yvill be cudence as to stnngcis, if it rtlites to i ^ (]J j r v 
his knowledge if he had no interest in miaupic-enting it or t3t iai> 
chur-i % him yyith the receipt ot money for n thud person, • (js(i)l > 
winch would otheiwise be due to him is pud In Oitecn ' c tliat 
L 341 Ilagcb J observed ‘ Hay in B u 0 iul to 


x» oil naycb j ouservea ■ nay in B u B uu > t(rc;s t£y. 
lecent times, been made in admitting the evultnoo ot i ur0 « n ,rt ( 
yvhen alive it would be most objection iblc to lay down i ) |iiw 

upon the lectption of dtclai itions in any way against in^ii ^ e ,iJ.ii' 

made by persons since doec i'cd, md which ate frequently j{, e C 11 

can bo obt uned on the aubjccts to winch they n rer ^ nmptwi 

frequently of * 

Iu hvil< 
is no doubt 

against the interest of the man whu made it is iccciy mw ' »*• tin i ‘ 

• - - \\ lint .= tlic meinm, »f ‘ ls I* 



ileath for ill put pose- \\ hat i» the meanin 0 ,f s ye e -yl 

I adopt the mow of Baton Bathe in the cn e of n e 'J > " , . t0 t> 1‘ , 

C 3i3 that it mu the puma facte n^mii t lua intircst wli? t i - 


yy mat it mu the puma facte n e aui nua »••»**'■ ; , nn wiij> j * 

meaning of tin entry ‘-t Hiding alone mu t be naunat t tr0t |«cc«l u *' r* 1 

if ”... . III... IQ r*u -.-.O i rt.nnffllor JIalt im* v „ t » . 


Him', 13 Ch I) 373 I rr Clm'dtor pH'—j «n j ■ 

• • • Vfls fl declinuw»,[,|! 


In "Ihssci/ \ , _ 

tion to the cflect that m order to l>e adinr -iblc - . „ lCt , „ _ 

the entry must I take it Ik. out y\ Inch under no eire ^ ^ |T J ‘ 


the entry must I take it Ik. one yyhich unucrnweuv , #r t f 

for idumt i 0 c or benefit who in ule it In T/ lit »>• r 1 

HQ BD 415 the Court of Yppcd ruinrkul that tin ^ . f « l 
in ewdcncc mu t be ugmn«t the in ten. t of the |>ir on aj ^ (HL gV ||i*« I < 

ami ‘notanadmi ion which m iy or may not turn om . ^ jn jh w 

to have been again «t hi* interest In fite/fry Vlttcrv «il' ' i,v 

(1912) 2 K B 317 = 81 I- J Ui W» lord ,hi ^ * 

qunhhc.it ion tli u it niu-t be shown tli it th» stnleim nl ^ rltl l‘ * t 
the d “ceaseil contrary to hwmUn L In this sUte oi v n ^ 

linin’ up for consideration I»efore the Court of Yppiai u jj j^i- , 

/ h>f>l \ Voueti Dufprt/n Verw Co-il ( oinpaiig I **' 1 ' r . j toa> * , * 

II »U 1 he t limit nl wlmhwn -oti„ht to be j»«t " . |0 n inrr» 1 ^ 

tnetii of iHUrnity mnl a promw mad by llu ‘jet t 0! ip , 

l he child, vrho claimed eonijien* ition und r the - [ ork T n fj>-r p . > 
h dtjK-ndant on l!u -hv.-a^l fy,rl J % s if v - 

ntd ob'emtlioii that ns !>• tween tin d< r (i of !>' r ' ' _ , t> i- r 


tlentil ob'ervatioit that •• - " *- ... , n v < 

-* Q II Q II ITi tint tin Mateiiu'it 

nHilJ_ mid* nruhib! for the p. r»on liim-lf am* 


u .jfi i-nt tint l!t« tit ni^nt t prntti ft i»**«a ‘ 


PRINCIPLE 


Si' 


iking it, lie i- inclined to tin forma atw ‘ if there is mij real ddleience 
■tivten them,’ proceeds to In } (town categoricall} the tests of ndmi sibilitv of 
nteincnts igunst liitere-t According: to the learned IjOuI fustue, (a) the 
xea-td mu&t have had jur-onnl knowledge of the facts he was stating, (b) the 
ct should have been to the deceased - immediate prejudice, (c) the statement 
mt have been to the knowledge ot the deceased, contiary to his mtert st, and 
l) the intei e«t mu t be either pettmmij m proprietarj The case went up to 
ie Hon c of Lord 1 ’ Lot ch Loiebmn ami Moulton appaientlj acceptul the 
mint of the liw a* laid down b} the Court of Vpoe il , hut Loul blunt was 
ol pup ned to a B ree with it St / hyil \ Poiirtt buffo i/n Mram Cool com 
tin/ Lltf, 11914) A C 7H = St I J Jv B IOjI Ihe other learned holds 
iade no comment on thin point Hit -tab ment was held admis-ihle bj the whole 
Iou c on anothei gtound Pirn ninth in \ J Im uguppn, 3d Ind Cas 9G9 

In a probate >uit it was dieted that the te-titn\ destiojed her will at the 
"lie when ‘die was not of «>ouiul mind, meinorj oi understanding tmlei the 
> iU which had been destiojed her hii'.hmd took a lift interest in her istite 
diertas under m ante-nuptml -ettlement he wa-, in thp event that had 
lappenetl, entitled ah-olutelj to hti e tite V statement In the husband, who 
n<l died befort tho suit w is brought that lie ditl not think the testatrix was of 
omul mind when she dcatiojed hei will was admi iblc m evidence as being 
n di pangement of his own title bj limitm- it to a life estite 1 units Mtlei 
!< 1 1j It 202 


Difference between English and Indian Law Actoidmg to English Jaw, 
3ulj declarUion-* oral or written, ot di^a-ed pasons made while the declaiants 
worn m t portion to 1 now of the mattcis -tated, and winch art. ngain-t pictimarj 
oi mopriotaij mtoie t, aie (ulnm ihle in evidence Pn Bm/fn/ J tn Oleadott \ 
Wm 1 C A M 42} Ihe pruusion luideimg relevant an> statement which 
would have expoaed a man to cuminal pio-ccution is a depaiturc from English 
taw >o aeeoidmg to this clause a declaration which would subject the decl i 
i »nt to a pro-edition of civil action i- also vdims-ible Ibis seems to he a 
*iep u tun from the rule lud down in zhisscj. Pen age 6u»c, 11 C A F 303 In 
tiutia e the question was whethei A was liwfullj married to B A statement 
i deceiSL.l tErgjmm that lie perforimd the marrige undei circumstances 
wlaieli would lendei him liable to i criminal pro edition was not deemed to be 
ipyint *is a -t dement igunst liiteie-t s tejih Dig Ei -Id 2V Loul Lgnhurst, 
c-w/ir do/, in d ecln mg his opinion that tin*’ cadence should be rejected obsened 
*" ,,0 t trtu th it the declinations ot deceased pet sons ait, in ill cuctiin tamos 
jeoivablp in evidence when m e -ome wav oi othei they might injurious!} aneifc 
,e *■ Ihe pirtj making them Ivor is it true that because while living a 
J. lt ' "ould bp excused from answtiuig a*> to ceitain fa* t-, his deaerations as to 
»o e fu^t-j Ik conic evidence ifter his deith ihese art not corielative nor 
Responding piopositions * Lout I mughnm in that ease added lo «nv it 
ti I 1 it 6 ‘ l0u }d confc s i felonv for wlueli lit would lie liable to prosecution, that, 
icrefoip the m<>tint the gruc « lo^es over him all that wi -aul bj him is to he 
or it* n ’ in evei} ai tion and pio^ecution again*! another per-on, is one 

f Hl ? wo-t monstrous and untenable piopo itions that can be advanced \o/t 
„s ,4 s ° ‘the inteie t involved must according to tho English Law be one 
■ i I^uniuv or propuetarv nature, no othei interc t will suffice lint tie 

Imhin L iw \ laid down m -ub action (>) of section 32 of the Evidence Act 

, * '« uaa the scope of this excentum ind put- a penal mteiest on the same tootin* 

, r i'-imui oi proprietaij xnteie t Pn Sftadt LuU 7 in Mahonietlj 

( A I It 192b f ah ,4=89 Iml Ci 2o2 (2">8) a statement which 

yoiU« 1 h ue exposed the deelai mt to a criminal piosicution or to a suit foi 
i gt " " 0ul(l hemlnn si hie is a piece of evidence in anj proceeding m which 
/ > evidence n relevant to the i -ue or i up- being tned in such proceeding 
f ir t’lonfr j io Mohammad \ J mprroi 89 Imt Cas 2 >2 {2~A) 

Principle Xhe exception presuppose like nio°t of the others fir 3 ! A nece* 
r *‘ , t> for re oitmg to hoirsvv i e the death of the decl irant, or some other comh- 
t tion rendering him unavailable for le tmionv in Court, and *ecomllv, a circnm 
t "tuitnl tu inn tee of tm tworthmes-, m lhi« m tance, the circnm tanee that the 
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fact stated being against the declarant’s inteie^t, is not likelj to have been 
stated untiuthfullj IT igmoie S 14)5 

Necessity pnnciple The Necessity principle, ns here applied, signife* * J 
impossibility ot obtaining otlier evidence from the same source, the ‘ lf 
being unavailable m person on the stand Whenevei the witness n P , j 
unavailable, his statement should be received Death is univeisiin t 
to be sufficient Manley v Curtis 1 Price 229, Phillips v W/f, iv ^ 

106, Ban oios \ IT kite 4 B AC 328, Spat go v Broun, ft | 

In Fitch v Chapman 10 Conn 11 Williams J said Ihe case3 i e t lut, bv 
“ evidence is admitted seem to proceed generallj upon the pnn J . p ( 

the decease of the peroon better evidence cannot be had ’ But the p 

necessity is broad enough to assimilate other causes Illness ^ 
should be equally sufficient to admit the statement, as well a> 
juusdiction IT tgmore § 1456 The circumstances under which ^ 

is receivable is stated in this section But m England jjn A* 

is not considered sufficient to admit such declarations In P ar , j a lW 
3 C imp 458, the declaiant had suffered an apoplectic A? 


3 nt aim « 

The question w i» whether 


bv Jus pn\sician to be in extiemii ine question w piienbnp 

of such i person would be admitted In rejecting the evi*w» * | enC e 
L G f said a No case has gone so far as to admit 9,1 when * 

I tun afraid to establish a precedent It is difficult to dc . t ,i t in,e 
patient is past all hope ot cure If such a lelaxation of tuje& Lid 1 

permitted there would be veij sudden indisposition ana reo , sl |,i L "l>“ 
this section of the Evidence Act, a statement against interest ; i /j n0 t W 

the declarant is absent fiom the jurisdiction and hi* attencuin ^ Cl rcm 1 ' 

procured without an amount of delay or expense, which u . ^ \ Coni, 91 

stances appears to be uniea«onable Asiatic Steam N Oo \ 
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The bi-i* of thu, exception >’ 


Circumstantial Guaiautee The basis, or tm= except-*^ y l one s m tfir 'r, 
experience that a statement asserting a fact distinctly ' l » » and 13 ,i 

entirety unlikety to be deliberately false or heedless!} me (injr In 

sufficient!} sanctioned, though oath and cro*s examination a ^ nr eflg"i |n V.l 

, nwley L It 2 Q B %2B, BlacI bum J ‘When the qjMJ ,,1 ij 

pecuniar} interest of the person making them, ami never co tnt thtli ,ts 
able for the person imnself, there is such n probability ot miki»S , -i 
statements have been admitted after the death of' the pe “Th e "!* 1 v 

bnnilorlj m halo, ^ Lalor, 4 L R Ire 631 DUgihbon 6 / ^ 1,1 ° r ,| ii- 

against which the statement appear^ to be made W •* ep tal '/ J 
suppty that sanction which iftei the death of the party, 1 Q , , (,tbwi 

tute tor an o ith In Itow > Admr \ Mid in, 14 4ju " ( i u |irit«> nin *i, 

said “Expenence Ins taught Us that when one mak . in , it 1 
paragement of his own rights or interests it is generallj J ru f' f fie [T,, 

law has deemed it safe to admit evidence of such deem , jiiin , p 

for the exception to the rule against second hand evidence Q e ]f it} K y ] 

likely to make a false statement against hi* own in , n ot , «V 
supposed to be the best guarantee of truth But this reason „ jntci* f i 

when n person while making a declaration prejudicial i rah ° ,tr 1 
something which is injurious to other persons Oes _ i92t> k' 1 -jt,*' 
lex Pei Shark Tal C J in Mahommed v Emperor A » ‘ n.oj >K 
Ind C as 252 In7he/»rv Oldbunj Urban Dnk id Cbunejl, ,% r atioa’ 

81 L T K B 60S Lord Justice Moulton said 7 that dcchnm 11 
mlted as evidence m our jurisprudence on the l round » ^ f a i ( 

h} persons ngiun B t their own interest are extremel} unimt ) J, 

Ongin of the rule In .lmm Bunbur> 16 (171*)) #o<l JJ’JjX- 4 

monc} received bv the steward were allowed at >» iner * j/vtJ 
A Dili's Tins case was approved in Harpur \ BroeJ , * *' •imd ,r 

— ‘ ’ - ' e 17~, There it is said /. Ajili'W 

n rl in i if ihI in evidence, lx*cau c * j}nrh n,> * 4 


033 cited in Thayer Ca* Ji • — - 

as »l nppears rentals art admitted m evidence, 
chnrg» « himself with the specific sumo 
27 r b Ijinl PlPnl-oroiii/h ol> erred 


In Po/d Bfune \ j, r r* 
« Tli, ton tent 3 ol 
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adverse to the title of the poison who had possession of it, it diminished his 
interest in the fine on renewal, m the same proportion ns it raised the lent to be 
reserved The paper was written by a confidential agent at least, though it does 
not appear that he was the immediate «tewaid of the estate at the tune, but 
certainly, as the contents show, by one who hid an intimate knowledge of it, 
and it was in some degree recognized authentic by the then owner of the 
e late, the tenant for life, b\ this endorsement written upon it ” \\ hen any 
part of an entry against interest is admissible in evidence, the whole of it is 
admissible, not merely the word*, winch tell immediately against the intere-t of 
the deceased Tor instance if the deceased gave a receipt for money paid to 
him in discharge of a debt, the whole receipt can be read to the jury not merely 
the word “ paid ” and tile amount Pouel Ei 307 The leading case on the 
1 subject is Iltgham v Jhdguay, 10 East 109 Theie the qup-tion was wbethei 
one William Towden Tumor was bom before or after the lGtli Apnl 1768 ine 
plaintifl, in order to proye that Ins birth was subsequent to that date, tendered 
in eyidence the following entries from the day book and ledger of a man mid wife 
who had attended the mother of William Towden jmnor at hi-, birth and was 
‘ since deceased — 


Day Bool Enti ir <? 

‘ 22nd April, 1768 

03 * Richird Fallows •> wife Bramhall Thlm* circa hor 9 mutulm 
cum forcipe, etc 

paid ” 

Then followed m the same page the entry in question without any 

inteiyeningdate — 

Win Fowden junr s f wife, 79 i 

Films circa lior 3 po~t mend nat etc 


Ledgn ruin/ 
“Win Towden junr , 1768 
Aprili« 22 Films natus, etc 

W ife 

26th Haustu-. purg 


Pd 25th Oct , 176S 


£ s (1 
1 6 1 
0 15 O 


* Thesi entries were tendered m eyidence to show the precise day of the birth 
of Win Iowden, Jun The evidt lice was objected to But the jury found on 

, this eudence that Win Fowden Jun was not born on the 2nd but on the 22nd 
vprd 1763 Laid Ellenhorough C, J m delist ring the judgment «aid ‘ I 
v should be extremely sorry if any thing ft 11 from the Couit upon this occasion which 

V } v0lJ M in any degree break in upon those sound rules of evidence which have 
wen established for the security of life, liherti and property , hut m declaring 

rf our opinion upon inadmissibility of the evident e in question, we shall lay down 

n ? , e which can induce suji ruinous consequences nor go beyond the limits 

°* “jo e cases which liaye been often recognized beginning with that of 11 arren 
v v Oieenulle 2 Strange, 1128(1740) The question is whether the books of a 
if n , ian uud wife, attending upon a woman at the time of her delivery and making 
i charges for such hi? attendance, which ht thereby acknowledges to have bet n 

* i paid a re eyidence of the time of the birth of the son ns noted in those entries * 

.V * The figure 38 referred to the ledger 

V, T This was the designation at the time of the father of 1\ m Fowden, Tun 
5 ui question 

V ♦ These figures referred to the ledger, the entry in which follows 
M 01 
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I think the evidence here was pionerlj admitted » upon tie brad 
prmciplo on which receiver's books have been admitted, namely, tM . 
mime was in prejudice of the part) making it In the imj®' 1 ^ 

charge? himself to account for so much to his employer in tu . ,s 1 ® th other 
replied by his entry a claim which ho would otherwise have had up J 0 {j, er 

loi work performed and medicine? furnished to his wife .and P t 

delivery ts the time for which tho foimer charge is made , ttio a 
the 22nd of April when it appears by other cv idence, that the man . ^ 
m fact attending at the house of Win I owden If this entry ^ fyl 

when the party was making a claim for his attendance, it wouiu . {the ,y M J 

deuce against him that Ins claim was Mitumed It is kuo io h . w , 

pud only shall he ndnntted in evidence, without the conte , 

to what it refei? , we must, therefore look to the rest of the en )» f erence h 
demand was which he thereby admitted to ho discharged *») , j e a part o| 

the lodgei tho entry there is virtually incorporated wun a ^ the bo** 

the other entry of which it is explanatory Ihe di c b , f hfl" 

m lus own handwriting repels the claim which ne no Thew 

had against the father from the rsst of the evidence as it now f v 

fore the entry made by the partv w is to Ins own immediate p J j nn inter* 5 1 

had not only no interest to make it if it were not true hut ■ . ot | ier evident 

tiie other way not to discharge a claim, which it appears tr n these 
that ha had So » tho principle to ho drawn fn 2nh»!' 1 ? 

beginning with ]Vatren\ Grennillr supia, down to Mr \ aW j Bn**; 
279. is that if a person havi a peculiar means of knowing evidence w* 
decimation of that fact which is against his inteiest it i*gk j, pgj 
Ins death if he could lime been examined to it in hi* lift j BW \ ‘ 

lb, ,1 But m Oloadown a Mm, Cr L M 4)0 at 423, JWL; , 
expression reported to have been it-sed by one in that cas ( 9 quilificatm . 
is if he could have been examined to it in his life tline . down V® 

not introduced in any other case , but the rule » lb JJ „ ed th e e g|„ 

any such qualification and I have great doubts whether 1 n 0 i r ]ietl dee" 1 
sion If I did Sco>le v Loul Bainnqlon and Bositoijh v w 
the House of Lords are against it ' flimjd Cm* U ■* ns{ peouajJ 

Statements against pecuniary interest ‘^'^mirnberof d lu tr ' t '° | a i 
intrest sxys Piof ff iqmoie “furnishes the greatest mmjw o 

difficulties as well ' IPtjrmoie § 1102 A statement » « 0 f P»P " , 
when its tendency is to take away 01 lessen the pcctum y J iry Jiijj W t 
the person making the declaration or impose upon him Pj* t t j ie pec un 
any kind Marl dec, , s El 318 also a declaration n» W of c |,u^ 

inteiest of the declarant who makes it whenever it has tli e ^ pr nn 
with i pecuniary liability to another, or discharging p, t 32 » ■*, 
whom he would otherwise Ime a claim Doe v m clu .LtU 

Lloyd 1C&K 275, HiHs-Ci 1S4 Though the statemer « "jiumrnMff , (r 
veilial or written one-, vet it is more frequently exemplihe > books „f cou , ,, 
deuce, and paiticularly ill boohs of account Where there "r^ 
of tasi a stewards, bailiffs or receivers subject to the mepe ■ ^ jnrb 
which the first entiy is generally of money received cha . » nh g atf y v IWU t 1 
it, they ate doubtless, within the principle of this ru .., l{eton v 
4 T n fill, Gfitmv Wellington 3 Brod A Bmg ^’ 9 A W 46* 
B&C 317 , Stead v Heaton 4 T K 669 Short v I# J ^ ^ - 

nmh v George 8 B & C o>6 Dean v Caiderott 7 am m ^ v ' J 
3 Bm? N Cj 40S, Wynne v rgnihitt 4 BA- Aid 3<o» ^ been 
A1 A, FI fifi Plaxlon \ Date 10 B A C 17 But it ’ M* 
further to include entries in private hooks also, too * tjce , ir i* rl 
cn tody of their owner their liability to be produte (Jm)9S ,bIe a 

deemed (security against fiaud and the entry ^ nC cOU n * °.f vt ' 

charges the party making it with the receipt ofm ^.j in ^ 

inr on or acknowledges the payment of money due t0 * rttig ,,j c re*l n* Jl^ 
cists it would he evidi nee agunst htin and therefor* g fa j f { c 1 jj 


against his intere t to hnn; 
\ Gree m die 2 Str 1029 


it within this exception ‘H2T"* ' jo9 
Ihgham v Jbdgiim, 10 T'* 
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Mellon, 10 B A G 317 But the entiy of rt intie memorandum of an agreement S 32 
is not sufficient Qheenl Ei £ 150 wheie the settlement of n pauper 
attempted to bo proved by showing n contract of lining and son ice, the books 
of hi a deceased master, containing minutes of his contracts with his servants 
entered at the time of con trading with thtm, and of subsequent payments of their 
wages, were held inadmissible , for the entries were not made against the writer s 
interest, for he would not be li ihlc unless the sen ice wen, pti formed, nor were 
the) made m the conr e of his dutv or employment JR \ II r oi lit 4 Q B 132 
In generil. the interest or burden involved m the fact stated miut be a positive 
one and of such importance as would natur ill) be piesent to the mind of the 
declarant Oi cent Ei § 15u , see nl-o Smith \ Blaleij, L R 2Q B 32b A 
given fact may or may not bt> against inteiest accoiding to the attendant 
circumstances , for example, th it one is a partna maj or may not be against Ins 
interest acLording to the state of the firm s assets Ramies \ Ramies, 30 AH 
128, Humes v OBiyan, 71 Ala 428 In the last mimed case A brought a suit 
against X and Y as partner A haung died, the suit was pressed against X 
i done X denied Ins partnoiship with Y and to prove his ca-e onered decimations 
i made b\ Y to the effect that he (X) was not a paitnei It appeared that the 
business m which it was claimed X was a paitner, was at the time Y made the^e 
declaration", insolvent The Gouit held that this fact mule the declaration- 
r against interest, within the exception, saying ‘This fact, it must be noticed 
> ibof vitil unpoitance, as affecting the question of inteiest In the ibaenco of 
the fact of insolvency, it is manifest that the converse proposition that Humes 
i "as i paitner of the declarant would be a declaration against his interest 

This is so because, if true it would entitle, Humes to a half interest in the 
partnership as«et* The assertion, therefore, that Humes was not a 

oartner, haung been made at a time when the partnership business had failed, 

' 'I was a declaration exonerating him from a pecuniary liability for the partnei 
^hip debts and, if true to this extent doubled the ultimate amount of Glover s 
' U s) liability So it is clear that whether n statement is against interest 

oi not depends upon circumstance 1 * A statement b) Y that X is not a partner 
i h not aguust the interest of Y when the fiim is solvent, but it is so when tue 
mm is insolvent 


A deed whereby a mortgagor nioitgoged his life interest in real e tale under 
the \\ ill of i { per-ou therein named is admissible after the mortgagor e death to 
show that such a Will existed is the deed amounted to a declaration by the mort 
eOgor against his interest as limiting hi" estate to an estate for life under a paiti 
cular Will Slij v Dredge 46 L J P 63 A declaration of F deceased that her 
husbaud made a W ill, and that he thereby give her a life mtcie-t in his property 
and legacies to others amounting to £8 000 or £9,000 was admitted in evidence as 
b ing a declaration against pecuniary or proprietary interest nude by a detei ed 
P'r on on the ground that F would if hei husbind had died inte tatc have been 
entitled absolutely to a moiety of a certain sum mentioned in a marriage settle 
ment Mood v Russell 29 L R Ir 91 Upon the principle of written de 
durations being admissible, where they are against the pecumiry interest of a 
Person making them, the accounts of i deceased trustee, containing acknowledg 
ments of money received by him on behalf of his cestui que trust and for which 
fie was 1, able held admissible igaintsfcthe us, tut que liust _ Bnght v Jsgcilon 
-J L J Ch 852 In an action by an executor for a debt due to the i c tate a 

parol statement by the testatoi agamst his pecuniary interest with reference to 

such debt is admissible Watson v bandford 40 L 1 39 Declarations made 
a testator are evidence a" nnst a per on claiming in the character of his an 
mimstmtor South i South fC ir A P 401 In au action of trover to recover a 
watch, the defendant pleaded that it was not the property oftheplamtm it 
appeared that the watch had formerly been the property of the father of the plain 
u “ n , nd the defendant who wue brothers 1 he defendant proved m evidence letters 
m administration of his fathei s effects, which had been gr intent to him Held that 
the plaintiff. m answer to this evidence was entitled to give evidence of conver 
s^tions in which the deceased had st ited that he had given the watch to the plain 
Smith v Smith 3 Bing N S 29 In order that an admission made hy a 
ucui man may b. admissible in e\i l» nts on the ground tbit it was against his 
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mtuestjit must hive been actually ig unst his mtcre t at the tune a 
nude , it is not sufficient that it might possibly turn out af tern arils, to 
against his interest EduauU, Et pai te } 14 B D 415 ( 

Against Proprietary interest ‘ By declaration against p r °prietirj in^ ^ 
we mem statement* made by i pnty while in possession of an e 
a more limited in fen st in the lind, and in disparagement of ° om £, ^ |, aTe tan 

it These di cl nations aie evidence foi or against stranger’ j Jiujuidf 

received both is to flu tenure md extent of the property and tne , _-* 0 f tt# 
whom it ava-. held without being confined to the extent oft ’ fo rtnc etjih 
pirty in possession , though they ire more generally offered wi ^ , c j irJt!0n s t* 
title or interest in the property The principle on which tne e 

received lies in the presumption of absolute owneiship arising jj, in afe 
When i party in possession of land admits tint he holds ale s ^ 0 f rears ^ 
simple as for instance, that he is tenant m tul, for life for a . cuts down b 
at will, lie manifestly cuts down his own intei est in the tan< > . a 

own title , and it is not likely that a man would do this if lie r A 
interest than he claimed or stated ” Nort Et 180 ,°eeal j V t ^ 
192, Peaceable y Watson 4 Taunt 16, R a Birmingham, o ni nf ilurn J *®| 
It ^ rxeter, (1869) L R 4 B 341 In R v Birmingham,^ , *,*>■< 
‘It is now well settled that a statement igainst inte '^ t j,ng 9 bd* < 
pei -.on is, with certain limitations admissible evidence in p n per-on’y 
strangers There are numerous ca*es which show that ^ „ v ,,lence 


strangers mere are numerous cases wiui-u «•«» — , • e cv nlencf 
possession of real property, which possession is jjnma / , n terc‘» 

tenanev t» fee, any statement that he makes to cut “ nt jellin', 
admissible in evidence after bis decease, as being a »wt t j,e 
interest ’ Similarly in the Baton Bode s Case, 8Q, ( l Jj ie po ce Vji 


tion of the deceased father of the claimant, who had bee ^ ffj 5 
the property that he only occupied and managed ^ 

admissible ns being against the interest of the person nia r tt hatevfJ J? «,» 
which shows that the declarant has no interest in the J , . jQ M. i 

admissible m evidence under this cliuse Grey ' y lt in „os e sion 0 
This is based on the well known lule of law, that n ,P e ^® thereof ft', Jr 
is presumed, until the contrary appeals, to be the ow j e there ^ 

Ibid, see Will, Et 193 TJ ebbv II innood, 7T R 397 ^ 0 ftb^ 

not applicable where the declaration simply relates to ja more 
occupied by the declarant since theie is nothin B to show . flg er t hi-* f°r> p 
his interest to deny his po session of one clo«e than it , 11 A , 9 e 

of another Crease v Bat ell, (1833} 1 C M A J* “ana ,t 
“It is difficult to see on the other hind says JA , land At 1 '* 
principle to treating declarations by a deceased occup n ^.al(ho u P t 

the existence of an easement over it as being with n tne ' CI ,ts the ^ 

is no presumption of law that lund is held free from inters |r/i, 

of their existence might well be considered a statement ~ £- t Jn 1 

however been decided otherwise m "cicral cases , , .*, on of ? . (0 1 * 
Tims where a que tion of public way was m l-sue the « . planted 1 ^ 

occupier of land made whilst planting a tree stating , 4 not i 

the bound try of road is not evidence of public right t 7 Add ‘ 1 1 

of general reputation but of n particular fact l c a one j t ef * 

cf irholcs v Chadmel 2 Moo A Rob 307 A 5 ert p p a* f"' * 

tit t«ohold and not 11 freehold or that one a pos~c* ,0 ”. JV , j F I’ i ' , 
tru tee for another are admissible Waller y Hatton ) , 7 * t 1 

IMatby o I sp 1 7*>e \ Jours 1 Camp 3G7 , readable „ \l A %•* 

Came v A « roll 1 Ring N C 15" Doc v 1^* 

declaration by the per on m po3 ion that his into ^ 

r v lor bis own life only would Ik» primary e \ uhn l -‘ o t ! n 1 ^ j 
.1 ath Dor, l I lehh y Long/, ell, lb M A M 497 r °ma^ *T 

propnt tary in tore t in lands e\uleuc after the death o 1 * l[nll j r 1 , f i~ 

hwr !*••» n at the time 111 actual possession La To, we y * f<cur ,rr . 

V dechm tion or n written entry by n deceased per-ou ,i,l P ^1* 

that he wit- tenant at h> much rent, md ha 1 paid it* ** paym 1 *^ ** 

non ngnin 1 proprietary mterc t, to proa c the f act 0‘ ‘ nt * 


C-R pnosrcuriON am> suit tor d images 


the tenancy, Rex \ Rrdei Guardians, 10 B A S 433 Declarations of n 
deceased ptr-on claiming n limited interest undci a particular \\ ill of property 
of which he was in possession, nre admissible to prove the fact that the AViU had i 
lofru exi touce, nml certain persons were named executors therein Sly v Dcdgc , 
h J h J P M On an issue ns to the right of L to n fisher), entries of n deceased 
receiver clnrgmg lumself with the receipt of rent from n ->ub receiver, duo from 
per on* (of whom tho sub-receiver was one), for fixing n net in tho fisher), are 
evidence in «upnort of L\ right Pet aval \ Wison 7 Ex 1 = 21 L T Lx 1 
Deoianilions mule bj persons m disparagement of title to land are admissible in 
evidence under section 32 (3) of the 1 vidence Act, *f such declarations vrcio made 
wild tthc declarant was in actual posse* ion of the property Ramtlasy I /» 
tUniirlas, G3 Ind Cm GS5 

Criminal prosecution and suit for damages It has ahead) been stated that 
according to 1 n e 1t«h law, a statement ngam*t intercut in order to bo admissible 
mu t Ik* n B niiist ‘pecuniary” or ‘proprietor) interest” It is not sufficient, for 
in tmee that the -tatement yy ns made under eircum«tance« yyhich shoyv that the 
per on making it would bo liable to criminal prosecution (Sussex Pecraf/c Oisf, 11 
LAI 103), although that yvould seem to bo n cn-c in which he would be liable 
to n pecuniar) penaltj, b> wa> of fine or to something admittedly y\oi&c, it, im 
pu onment Cockle Cas JOi IDS But the Sussex Peerage Case, yyfuch was decided 
in 1314, was neither -trongl) argued nor tho Judges considered the precedent'*, so 
a I) ickward step was Liken and an arbitrary limit yvns put upon the rule of accept 
ing declarations against interest Ihcncc-fonvnrd this rule was accepted m F 
< ' L '°y ,l > 1 C A K. 27G, PajKHihcJ y Dndguater, 3 E & B 180 i Im 

V(*s/*x Iceiage Case plainl) nitioduccd a novclt} oven at tho time of its inception 
, 5 *2 r ® l J{ nt s, ich statements yvere ndnu^ible In Hitlets Trial 5 How &t ’ll 
i loo, 11 92, which was decided in 16G0 the accused was charged ns being the 
of King Chnrle , it was disputed —and has nevtr been clearl) known 
whether Gre 0 or) Brandon, the common hang man officiated on that occasion 
tne executioner being marked, the accuse l Hulet tried to prove that Brandon did 
the deed \\ ttness sud “When m) LordCnpdl Duke of Hamilton and the Pail 


Lt T '\^ ere , 13 ^ 1C in trument thit did it?’ He then brought the nxt and 
Kissed it, and gay i bun five puces of gold I heard him c ay Sirrah were not 
n “aul’ Saith tho hangman, 4 f he) made mo cut it off , and I had thirty 
poumis for in) puns’ Similarly in Standcn \ Standen Peeke 32, yy here the mar 
riage register entry recited the public ition of ban® the clergyman’s declaration that 
c married without bans yvns received See also Poit til v Harpei, 5 CAP 590 
> igmorc § 1176 So it is plain, enough that this limitation, besides being a fanly 
oaern novelt), is inconsistent with the broad language originally emploj ed in 
“Pi roilS0n and principle of the present exception to the Hearsay rule 

urthermore, it cannot be justified on grounds of polic) The only plausible 
A, ° n .°f policy that has ever been advanced foi such n limitation is tho possi 
ty , Piocminf, fabricated testunonv to such an admission if oral Thi^ i' the 
cient ntsty weapon that Ills alwa>& been drawn to oppose any reform in the 
„ * Cs ot Evidence, ux the argument of danger of abuse This would bt igood 
gument against admitting any witnesses at all for it is notorious that some wit 
fr S 'u IU1< 1 that it is difficult to avoid being deceived by then lies The 
Ini i ? an > rule which hampers an honest m m in exoner iting himself is a 
oau rule, even if it also hampers a villain in fal el) passing for an innocent Tho 
omy practical consequences of this unreasoning limitation are shocking to tho 
sense ot justice , for m its commonest application it requires m a criminal trial 
ie rejection of a confession, howevci well authenticated, of a person deceased oi 
u nne or fled from the juusdiction (and therefore quite unavailable) who ha-, 
vowed himself to be the true culprit The absurdity and wrong of rejecting in 
cnmmately all such evidence is patent” Wigmoic § 1477 In the United 
Tn J 3 also l ' ie English rule is generallv followed But nevertheless some 
expressed dissent against this 'barbarous doctrine ” Ibid In DaneUg v 
r\ i d «fafes 228 TJ S 243 Ilolmes J dissenting said “The confession of Joe 
^ ' Smce dcce ised, that he committed the murder for which the plaintiff in 
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S. 32. eiroi was tried, coupled with circmii'limc s pointing to its ttuth, would jure i 
a very stron 0 tendency to make iny one out side of n Couit of Jutii/'* mot 
tint Donelly did not commit the crime flic rules of Lvidcncem the man 
mo bised on oxpcuonce, logic and common sense, less Inmpered by hi toryt n 
soim pints of the Hubstintivc liw iinreisnu decision hj this toud 
the ndmissibilit) of such a confo-^ion , tin Ln„lish ci*C3 since the “epara 

of the two couutiics do not bind u«, the exception to the hears u rule 
Line ol declur ttions ngmn«t intercut is w« 11 known, no other ‘‘tutement i ’ 
against inteicst as i confession of mnrdi r it is far mon calculited to 
thin dying declaration*, which would be let m to lnngn man, and wlieI \ ffe 
lound the accused with so many safe guards, tome of which seem to me , _ 

I think we ought to g:\e linn the benefit of a fact that if proved, com “? £ j, j 
have such wught lho hntory of the law and the argument* agun't t . 
docti me are so well and fully tinted by 1// 11 ipmoic that theic i non 
them foith at gt cater length ” , ration 

bo also undei the Indian Evidence Ait, the thud tn ein winch Jfr iui t 

agunst interest me leeuvahle under tint el mse, that of its it ot . , ( 0 a 

either pecuniary or pioprietary lnteic t, but such as to subject the aec 
pro edition or civil iction, ippems to depart from the law laid uo«J 
Peciaijt Case supta ( Vide illu-dr ition f) lint it may well ® u tion, or 

dcclarition by which a min makes lum-elf li iblc to a criminal p e<un iplv 
pay incut of d images, ofius at good a gnarantu for its huthfmn eo ^ or der to 
igun-st his pecuniary or propreitary interest Norl EilV* . statement 
make such statement admtssiblo in 

must expose him, to a criminal prosecution oi to a suit for aimd^e ^ ^ 

it w is made Stohe’s Uwlo Ind Code Vol II 874 , see al o Aichoias v 

21 C 21G ,, . l v v tatenient 

Wheie an accomplice incunnnated himself and the appelian ^ j it w fl 

to the police detailing the incidents of the crime, and he sub a eque n 0 f hi 

contended that the st itement of the iccomplico ww inadmi-s»mie y , on 3 > (3) ot 
death Hits statement was. admitted by the tu d Judge unde ffl c on 

the Evidence Act as one made by a dcccised p rson Hus nunns r \ lol** b 

finned by the High Court Uwa^ E micro, 2 0 \V N 5=^ tr ,al 

P L R 129 = 87 Ind Cis bUP C=4G Af L J 01 P ™ mS WTj 
forgi ry one of the accused who has mul° a s*a f n’ut before the i 1 a jmitM 
tute died before the commencement of the trill fhe state i r*j/ thd ft 

by the Sessions Judge under section 82 (i) ot the Evidence Ac Bls JflijW 
st itement was in idinissible since its maker had alreidy renu . S ] M> D b jn “ 
to cumin il prosecution at the tune it wis mid' 1 Emperor v . pitf" 10 
L R 248 A worn m stated that she hid witne set! a niarder to ‘ ^ t hc«f 

Doolal anrl to the Police in the course of an investigation ten > j 

She then died before the mquny Doolal deposed to the & th lt ^. 

tiess before the committing Magistrate and then disappear . . T1 j enC e 
the statements of the deceived were relev nit under s W neire *8?, ' 

for she having witnes ed m offence and not hiving informeu . 
ofhcei or Sligistrite exposed herself to i criminal prosecu 

Empoo, 1GNLR 30=56 Ind Cis 532=21 Cr L J 48b 

Statements of sundry facts against interest Theie t, d ,ol L 

in their ultimate effect be agunst the pi opuetary oi pectin J cb ,1 ” l( ' ( 
m their immediate ind mrrow aspect theie miy be u° s . t 11,11 .u 

These ficts, however may nevei the les3 b- facts so de-id y °j;{ so 00 n 
that no one would be inclined filsely to concede their exi ureC | 3 e ti * L, 
rtCneril principle they should therefor^ be wl nitted No u i or th-> but .j 
bo founulited except in the sug 0 e tion th it the interest J j u{ ,t i e 

imposed by the fact stated should be one so palpable and pos « lib! 

natuiilly have been picsent in the declarmts mmd Ir J thee Rl P„o 
Smith r Blade, j L R. 2 Q B 32G, a letter by i cleik notil>w ^ d t „ ? o# ‘ 
of the arrival of B s diaft with three huge cases at the office j g3 id 
state the terms of the contrict with B was rejected BW ^ ft’ 
is no more thin im admission that he his tlu care of the three 
itrnvevl it the o hv , in l the possibility th it ihit statera nt mig llc 
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incase of their being lost v» tin inteicst of too remote a nature to make the stale ^ 
mint admissible »n evidence ’ In Shj\ Sly E R 2 P D 01, declarations by 
one m m" a loan tint Ins estate was a fife interest under a Will were admitted to 
show the existence of thoWill In Flootl v Duwcl 29 L R Ire 9G declaration 
by a wifo as to the existence of u ill bv her husband hv which she profited less 
tli m by his intestacy was admitted In Lloyd v Pouell Dnffri/n (1911) A C 
733, the question was whether a workman s compensation-claimant was a defend 
ant, the claimant hem" conceded!} nn illegitimate child, the deceised’s statements 
admitting his pnteriutj, held admi"ible as conduct Ecul Lorehom L G also ad 
nutted the statement ns n statement of n fact constituting a legal duty to support 
the child and therefore s rmb\c a fact against intere t TI itjmoii • § 11(51 In P v 
IT o»//, 4Q B 131 an cntr\ of n lining it a certain wxges in the deceasid mastei’*. 
pm ate hook with n metnorindum of pi\ ment was held inadmissible in evidence 
I he rea«on for the rejection is thus given hy Lnul Denman C T The book 
hire docs no* «how any entry op'oriting against the interest of the parfv The 
meinonndum could onlj Fix upon him n liability on the proof that the services 
referred to had been performed and whetlici on dispute, a jury would have found 
him liable for the sum entered, or more oi less, we cannot say ’ Trom the above 
statement of law it is clear that the liability involved in the fact stated must not 
he a mere conditional or contingent one 'But this limitation” sax s /'/ of 
I) iQinoie, “cannot be supported ind would, if consistently carried out, piativilly 
nullify the exception in tins icspect The liability to pay conditionally is none the 
le^s a liability , moreover even contract is subject to some conditions imposed 
by implication of law The incut ring of i contract liability of any sort is on 
principle a fact again t interest II ujinoie % 1461 

Statement, meaning of " It mu-t be lemembercd that it !■> not merelx the 
statement that must be again=t tin inteie t, but the fact stated It is because the 
fact is against intercut that the open ami deliberate mention of it i- likely to be 
true Hence the question vvhethci the «titpment of the fact could create a 
liability is bo-ulo the mark ’ TI ujiiinie § 1462 

Preponderance of interest— Credit and debit side— No motive to misre 
present In some cases it has been stated on the an ilogy of other Hearsay' 
exceptions that theie must be no motive to mi»repiesent and this has been put 
<js m additional requnement Gleadou v All ms, 3 Tyrw 301, Mml s v 
Lnhfie 3 Bing N C 403 But ” --avs Pi of If igmoic 'theicia no such nddi 
tional requirement I he real object of this mode of statement is to furnish 
a ti t for a not uncommon situation,— the situation in which along with 
tne disserv mg interest, there is also a more or less palpable interest to be 
Ri rved by the fact lhe leal question is, shall we attempt to strike a balance 
between the two opposing internets and admit the statement only if on the wliolt 
1 0 disserving interest preponderates m piobiblc influence 9 Or shall we regnid 
tne disserving interest as sufficient to admit, and leave the other merely to affect 
the credit of the statement? The fonner alternative ha> bv the Courts been 
generally followed’ Uigmoic § 1404, Shot t v Lee 2 Jac &W 477 Cleat 
\r'il mot 4T &C 54 But in Taitloi v William L R 3 Ch D G05 Jewel 
u ■** acted in accordance with the latter alternative In that case he said f ‘ It 
h no doubt, an established rule in the Courts of this country tint an entry 
against the interest of the man who made it is receivable in evidence aftoi his 
death for all purpose-- What is the moaning of its being against his interest 9 
hdopt the view of Mi Dm on rarl e m the case of Deg v Inhabitants of Lonir 
1 Icy foul, 2 Sm L C 7th Ld p 333, that it must he prana facie ignuv-t his 
interest that is to say the natural meaning Of the entry standing alone must be 
agiinst the mteiest of the man who made it Of cour-t, if you can prdvc 
j u««c that the man had a particular reason for making it and that it was for 
jui interest, you may de troy the value of the evidence altogether, but the ques 
\ \ 11 a< Imis-sibility is not rt question of value The entry may be utterly 
woi tn less when you get it, if you show any reason to believe that he had a 
fc> t * 0r m *'T mg it and that though appaiently again°l his interest, yet it was 
or it but thnt is matter foi subsequent consideration when y ou estimate the 
vaiue of the testimonv ’ See nl-o Dunes Unit v Dunes Greditois 30 Ala 
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of® methS°rJlT tn f‘ m0 r f th ' s <»estion” ?ij s Prof TIi gmm ‘bfteo 
which 'll the n p , aj ment received (thus agiimit hia ir.l-b 1 

entrx of this ohrm I ^fi e ^ <ls included (thus in favour of his intere t) the debit 
^ nS, t eld,ng , to , th ? P^ment, and conversely an agents Mi 
eaualled or eTeeTl 111 ! (!' i tho receipts creating liability lie on l!ie wt il 
ST!, , by Pnnients or cred.ts m his favom 1\ hen in 4 

creTtmw bnh.I.r, 1 e° f I ’? 5 ''" cnt received, or, in the litter CM, of a » « 
Sin” hert ‘l ’ 13 ?°1 ght t0 bp used, the argument Ins been mule that «- 
S?»hT 63 o£ , lh ? uceount together, the writer is not left with fin) lub!l| 
n,,d perhaps appears to hive i claim for a balance, the matter cannot I* •»! 

Vouch, ? Moo A VshflL ZT? n ™.b, ™?pted at i\7« Pw^J ><’ 


y nu v A r “ f r> o®, e , c argument, accepted nt i\/si Faun 

the pnfpini 00 ^ ^ ** has smee been lepudmted The answer to it n > M! 
pniintm .inf., lr } terest m making the faaounng items does not really nffect, ft J 
rff ; i Sin ere f against the individual charging items, the tf 

hr nhiAflfJ? taLen M themsehes are to be tutted ” 11 igmorc § 14C4 
Kn R fi ?,? v , a 7 ce , d ln RoXie Y Brenton, 3 JI H) 2 C 6 , by V 
to t e 1 111 le J ect| ng the objection said "A man 13 

! l i 0r the P ur P° se Of getting ft discharge” So account 
m Tf ^ e J vn ^ er upon the whole discharges himself PerColwty 

m D v 11 orth, 4 Q B 134, see also T Yittuim* , (iroam. o02 


Statement admissible for all facts contained m it— Separate entries 
f P S ipl(> L 9 thnt thL 8fr»temenfc is made under circumstances fairly guaranty 
iht r° f ,n P e * rt > and accuracy it is obvious that the situation gi" r '" > 

222 ^ ctn ® Ss of 'yhateaer he may say while under that influence In other f° , 
the statement may be accepted not merely as to " c - -«-•"** ,n ^ 
but also ns to e\ ery fact contained m the same s 

lktco.it 1. . _ r-T t Tt . 


since settled See also Stead v Heaton, 4 T R G90 , Doc y Cart urW(*i w 
I 62 -, D “ ue f. v Humphe,, S) 6 M &W 153, 11 \ Bummgham fr 
nin i/ In S, l nih ' Blaley L R 2QB 326, a \ery wide te - 1 is I^/KV 
S al ? •f* W , he ^ e he sa,(1 “ Ifc 18 admissible ns evidence not 

which is against interest, but of nil matters in> oh ed mor j 

with the statement In Doe \ Bents, 7 C B 504 the accounts of the j 

contameij on one side items charging him -elf with the receipt of mon*, ( 

on the other side items discharging him by showing how the innnr^a r j 

heen disbursed The d.sclmrgmg entries were not admitted 
T r ! ,C » ree ' C h ? 3 no /ntere^t m -peaking fnl-ely when he %•,!> 

himself, but it is ob\ lou-Iy his interest to fnl-ify the account quoad 
charging part of it Where the charging part of the nccount-i r»f>r* 
diFchnrgmg part it ma\ Ihi n«™, 0 tv <sowher?«^ , 


chargint. part of it Where the charging part of tho account' r ‘ f 'Y 
discharging part it may lie nece-«nr\ to read tho whole ^o where 
contains Mivtbing explnnntorj of tin- former tint mat refi.lfr tbf v 1 
ndinis-ible But that is not the cn o here ’ In tlic -amc ca«e 

It mm lw> *h»t n .1 , ,, , _ _ .1 -c^InrrltllMl " 


miimssioio Bat that is not the cao here' In tlic -ame cn«o r 

. iV^ n \ 1 ^ , nt ” person in charging him-elf, makes a dochnitiwi ^ ^ 
intelligible without looking nt the other eidn of the account, and 

rccour-e mu-t nece>sarilj he had to lioth sales But the »tt m_< of « 


ijc unci to iioui sales 

in the account- in question which were not referred to 
pram the items of charge which nt re ’ ’ ’ 

ltlD DlWiimnlinn ll.n, , 


noi ruerreti 10 in u* 

».,vr »vmi UI cnarge wmen were admitted and real were prop; r* 
tln »:r: ,r T, Pt,0n t » 5,nt th0 ^ rntr,< * 3 «re fnl e I* at least a -tron ? a* * r - 
r ot,lfTa ‘rue CreyirellJ sud ‘ If the di-cJujV^ 


,TV“' U «r ot,,era n,x ‘rue CremtctU J said ‘ If the ' 

I" ^ ‘TH 01 *? ,ircr . ««!> resortevl to for the purpo-e of exphininff v * • 

55?, * 3 i y r *%'}r nc f ^ nl ° }lark * v T ' ,h " 1 IJ,n O fei 4 

i' 4 T , A mqUl \ Waterford l \ AT Is R -^',,11 

m nS" II { S 11 t2 ‘* tW 1 Vd/«r,f IX 11, old V H n/d cffill 1 - 

514 \ rh*U, 17 Ir L R > 703, A «»7 Wr V ‘ 
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Waterford, 1 V ACEx.R2S3 291 > 9 >, rhe Sinflsurr, 82 L T 33') The c ,, 
following tost is «uggc>ted b) Pi of Wigmotc “Going bxck to the living prm ® 
ctple, a more useful test appears to be tliiv All parts of the speech or entry 
maj be admitted which appear to have hu n mide whilo the declarant was in 
the trustworthy condition of mind which permitted him to state what was against 
his interest fins being the fundamental punuple, any reference to collateial 
records which amounts to a repetition or an incorporation of them would make 
them a part of the ad u resibli statement’ Entncamxde at a subsequent occa 
*!<m when the original entri s are complete, are clearly excluded Doc v fiilc) 

4 Moo A P 3S1 , Knight a If aterford 4 Y A C Ex R 283 (204) 

in Ilcg v Oicrscer of Birmingham, 1 B &. S 763*31 L J M C Co, Coe’ 
mm J obserxod “ I should be prepared to say that as soon a-- it is established, 
wtucli it now H on the authority of Ihgham \ Ridgicmj supra and tho other 
ca=e’ that you may receive tho declarition of the deceased person as showing 
J! 0 * 011 . 1 ) something ad\er~e to his interc >4, but all incidental facts contained in 
!% ♦ declaration, so far ns they are not foreign to it, it follows is a consequence 
tnat those counter ll facts may beproyedby tho declarition ” In Danes v Hum 
pnreys G M A W 153, Parle J (afterwards Baron Pail c) said * Tho entry of 
a pay ment against tho interest of the pirty making it has been held to have the 
euect of proung tho truth of other statements contained in tin sam< entry ind 
connected with it The statement of a deceased person, so far as it is against 
tae pecuni iry or proprietary interest of that person, is admissible under sub 
action 32 Evidence Act, not only against that person but also 
ftnlM p , ersons m °ntioned or referral to therein, prow Jed thu the reference to 
♦ho 11 * P^ons > 3 not foreign to thit portion of the statement which is against 

sfno" .r th0<lechrftnt Although in cases of tho above kind the whole 
surement of a deceased person is admis ible in evidence the v ilue which the 
va> irt will attach to such evidence will depend in each case upon a variety of 
“Jpunwtanee’ If the statement happens to bo recorded m a document it must 
natumuy po sess greater value than when it depends upon the evidence of a 
icness who purports to have heard it The Court m each case yvill al o have to 
consKior whether or not tho statement m question bears on its free the appexr 
wh ° f trata » n ^ so circumstances under which it cam< to be made and 
® mcr n °t the deceased person had x motiye m making it or an object m 
ammg the pxrticular person whom bo charges with complicity in the crime m 
question Mohammad v limpet oi, 89 Ind Cxs 252 

ft * 9 n °w, however, well settled that declaiations of deceased peisons 
J* m" mteresl: * pecuniary or proprietary, are receivable not only to proye 

much contained in them as is adverse to the interest but to prove collateral 
to fh j i in a ft events so far as relates to fxets which are not foreign 

... ® ueclxritions and may be taken to have formed a substantnl part of them, 
naval* it ^ tlrn C 1 m Reg y Birmingham Oi ei seers, 1 B ilS 703 where a 
tion (T ec ‘ ara don by the deceased father of a pauper s husband as to his occupa 
nnJir\ ^ tenement as tenant at a certain rent yyas held admissible to prove the 
i 7 a£ et ® statement vet Pollocl C B in Milne v Lenta THAN 78G 
U»o) , smith s Leading Cases , Vol H, 12th Ed at p 31G 

statement unde by a Hindu widow in a prior suit that she had mort 
hndv! pro P ert y f° r raising a loan in connection with the performance of her 
g . . D an of STa( lh and other necessary expenses was admitted in evidence under 
etion 3 • i3) m a suit by the reveiMOners to recover the property, which the 
rr., r .^ a ( ° ee had purchased in execution of a decree obtained on the mortgage 
® t ie w hole statement should be til en as one and not split up making the 
xa m - 7 T>^ ar ^ n ^ one admissible Situ Ram v Khublal, 5 Pat 168 — 94 Ind Cas 
w-7Pat L T 573 -A I It 1926 Pat 255 

ccmrs ^ en t ? 10 B tateraent must he against interest The fact stated must of 
® uave been against interest at the tune of the statement else the influence 
pnQo would not operate Middleton v Mellon, 10 B A C 317 In that 

, rp J said Warren v Qrcenullc 2 Str 112^ Barn) y Behbmgton, 

cinle tWwi • Higham y Ridguay, 10 La«t 109 establish this general pnn 
i ><■»!* where a person has peculiar means of knowing a fact, and makes a 
<50 
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declaration or written entry of that fact, w Inch 13 against his interc«t «/ rte f* »i 
it i«» evidence of the fact as between third persons after his death ” In the same 
case Parle J observed “This case however, falls within the exception net£ 
Q arily engrafted upon the rule, viz , that an admission of a fact made by ® 
ceased person, which is against the intercut of a party making it at 
evidence of that fact as between third persons M See also Percnalv M 
7 Ex 1, per Parke B , Lalo t v Laloi, 4 L It Ire 691, Exmite Pdu f nh. » 
TollemacJie 14 Q B D 415 41G , Smith v Plate y, LR2QB 3%, MJ 
Allen, 13 Ch D 32G The chief application of this rule was to the caWJ 
endorsement of pajment on bonus or notes before the claim wasting 
The creditor’s receipt of pajment, m part or in whole, was a fact j 
his interest, hence his memorandum endorsing upon the instrument w 
his receipt of pajment would bo a statement of fact ngain&t interest, toe ^ ^ 
pajment thus evidenced, would be bj implication an acknowledgment to ^ 
promise) by the d n btor, and thus would at common law surace tog ? 
beginning to the period of the statute of limitations I Vigmore § l*bb » 

Lend Bai rington, A Strn 826 The reason of tins rule was thus stated ' 0 f 
C J m Addams v Sett zinger, 1 W &S 244 “ It is impossible to co 

a motive for fabricating such a memorandum while the right or act 0 f w hit 
unimpaired To suppose that a ci editor would =et about the commas 30ni 

is at least a moral forgery, to obviate the anticipated consequences . ^ 

apprehended supineness when ho might bj bringing mimednte suit p 
occurrence of thes« conveniences altogether is absurd ’ -out tne*e en fl (i 


.* ,««3 clearly in contradiction to tne wmri " n 

Per Lord EUenbotouqh m Bor v Bn/ant 2 Chmp 322 In Brim ^e- 
5 De G M &. G 12, the leading case on the subject, it was he ) 11 [ , p 0 ti* irtj 
ment made after the Statute had run was not evidence ami tan j^ v( [ d 
baned by the Statute See aUo Turner v Crisp 2 Str 827 , «*{' 3 Tvr^ 
England, 2 Ves 43 Short y Lee, 2 Jnh A W 488, Gleadon V A* km ’ 

301 , Neuhold v Smith 29 Ch D 877 . . , *as W’F, 

When the declarant could not have had the slightest idea that . A m pltt^r 
to be prosecuted, and so the conditions in his mind that are ® u ”® f 

sub section (31 were not in existence the statement could not De j n i (a 
clause 3 of *ectton 32 Pqa To y King Empnoi, 7 L B fv 0 
90=14 Cr L J 510 , 

a aid thit * D 

Statement to he made Ante litem Mb tarn ’ It 1 * j»ometini« ^ j l((r 1 iio" 
statement (as m otliei heirsaj exceptions) must have been mnue u ^ ir , n (»)ii 

began But this is only saying that the declarant s partisan a» , P 

gation must be regarded aa counterbalancing the interest prejut ^ ca ge h 1 -,. 

stated This however might not be «o in a given instance, ana e 1 

be judged on its merits U'igmo/e § 1107 , c ee al=o Whaley v 

Jnr N P Phip Ev 3rd Ed Add , , p 

t ncfoa> in ^ 

Statement may be verbal as well as written V stateinen ^ ffr itttn 
this “ection as well ns under the Lnglt&h law may be verbal ns j irjat nqk^ f 
a verbal statement of fact against int ie*t is admissible R * .Zintn .1 
LJ M C 03, Bmley v ill inson 13 Ch D 283 pw»{f3' 01|W 00 r 
Bernard, 2 Pick 532 Lain ewe v Knnhtll 1 "Mete 537 -Th® h#' I* r 
point in the English ca«e of Ftthhon v Clogg 10 M '* #* flatly |S j j,r 
foundation In ii y Birmingham supra BladbwnJ s ud 0 nttf P r ° , , 
any distinction in this respect between a written entrj mijt # j,irol „ 
parol? I can see a grcit difference between them m p ir o! ^ 

ment 1ms in manj cases no weight at ill But, when the JO* r * ‘“'‘"i 
ment having been made is «ati'faetord> proved I cannot e ce fi ,'’v nC tipn i } 1 
regards admi silulitj, between it and a written one and so no in , ^ tat 4 *-^^ 
m tho case* ^eo nl 0 Jay nut v Ilaji 12 Ind Tur N eta t 

be in writing it is not necessary that it should have been ,» purl* lU 

shown either that tho body of it was written by tho por*on c « 1 1 5 Q **■ ‘ ' p 

charge {Barry y Brhhnwlon 41 It 514, Exeter v II arreii i> p 

Or that it Ima boon adopted bj that person, m who e«oever haa 
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be (Doe \ Haukim 2Q B 212) , and m the latter cise it is not neces^arj, to 
call the agent who wrote it II tUs Ei 2ml Ed p 190191 

Contemporaneousness of entry Declarations % un^t interest are acinus 
sible e\en when thej are not made contempor uieouslj with the facts Doe\ 
Trufoid, 3 B A Ad 890, Smith v Blalcy L R 2 Q B 326, Whaley \ 
Masscrcne, 8 Ir Jur N S 281 

Personal Knowledge The qmilihcations of tin detluiant with refeience to 
testimomil knowledge of the f let need not be a*’ those ot the ordmarj witness 
Create v Barret, 1 C M <LK 919 , Pcrcnal y Yamon 7 Lx 1, Tay § 6C9, 
Pfnpson 3id Ed 242 In Ciease \ Barret , it wh held "that it was not necessary 
that the deceased person should hue hi3 own 1 nowledge of the fact stated, — 
that if the entrj clniged himself, the whole ol it bee imt admissible against all 
person^ — and that the absence of such knowledge went to the weight, and not 
to the admissibility of the evidence” See al»o A \ Hanmanta 1 B 610 
Although the above ct^e refers to clause (2), jet the reasoning is applicable to 
this clause as well But in England the rulings on this point are bj no means 
uniform Vide Doe \ Robson, 15 East 34 Shot t v Lee, 2 Jac A W 488, 
Bail C r -v Iivj, 2 Russ 7G , Middleton v Melton, 10 B A C 317 , Glcadou. v 
!Ui ns, 3 Ijrw 302, Marks \ Lahee 3 Bing N C 420, Peimal \ Xanson, 
7 Lx 1 In the above cases it was held that the declarant must be shown to have 
had a competent if not a peculiar knowledge of the facts, which form the subject 
inattei of the declaration Tail § GOO But the statement must distinctly 
"hP 01,1 the fact of winch it is oneied a an assertion II igmoie § 1471 In 
llaadou v Pany, 3 Tiunt 303, a bill of lading signed “contents unknown was 
lejectcd is being in effect no declu ltion of what the chest contained Similarly 
Doe v Long field, 16 M A W 514 the assertion of ui estate ' by life interest ' 
legirded ns ambiguous and inadmissible See nl«o Plaxton v Dare, 
10 B A C 19, Doe v Bcrton, 9 C A P 234 

Extrinsic Proof Extrinsic proof must be given of the declarant s death 
(unless it is presumable from the lap-e of time) oi other circumstances which 
necessitate the ndnu sion of such evidence In cises of written entry it must 
ue °hown to have been executed bj the person alleged to be the declarant In 
£ j * ' /w, 2 Jac A W 4G7 PlumcrM R said In ill these cases (of books 
uy hailifl , etc) the first point is to prove the character of the individual who wrote 
^ ln *bi3 the) cannot be evidence ’ If igmore § 1472 , Phip Ei 
oio ^ r. • see also Doe v Lord Fliynne, 10 E \«t 209, Maubi/ v Curtis 1 Price 
^-8 Btdlen\ Michel 2 Price 427 Baron dc Ratten \ T\o 4 A E 56, Doc v 
l 7 C B 486 Either the signature or the body of the entrv mu‘t be m the 
unawriting of the declarant, but it is not npecs'-arj that it should be in his 
nanOwnting ns well ns signed bv him Wigmore § 1472 ln Bang v Babbington 
* i It 514 Kenyon L C J said “If the entry be not in the handwriting of 
steward it must be signed bv him but here nil these entries were written b) 

uic steward himself ' See aho Doc \ Story 6 O A P 139 W here it is written 

} another on behalf of the declarant, it must be proved that it was authorised 

r adopted by the deceased Lancum \ Lotcll, G C A P 437 Bradley v 

'T ,es 13 C B 822 Doc \ Hankins, 2 Q B 812 Phip Eo 3 id Ed 243 V here, 
nowever the document is thirty jears old and produced from proper custody, 
us authenticity i„ assumed II ynne v Tyruhelt, 4 B A Aid 376 A declarant s 
lforo lTU 89° l )rosume ^ a * tcr n t ^° rp( l uuc ^ number of jears Han \ 

Moreover if the declarant purport to charge himself as the agent steward 
or receiver of another, it is ncces«arj in addition to give some proof that he 
; Pa Y> occupied an alleged position , except (*) where the ngency is a public one 
? '") perhaps where the entries nrc ancient, produced from proper custody, and 
nr "tiong internal evidence of genuineness (Tags GSJ, Phip Ei 244) 

Declarations ngainst interest — Admissions Declarations again e t mt#*re«t 
confused with admissions or confe sions. Thej are received upon 
sin ^ lll liron t pnnciph a As has already bet n «Lited, ndmt ei ion and confes 
n,ln, 8 t* Rr i° ' vauors of proof Declarations nrainst interest, on the contrary, are 
muted ns direct evidence of the fnet~ declired The) arc the tcstimon) 
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pog'ps ion of certmn propcrtie- on tin giound that -he had no right to them, her 
hu-band having died tin undivided inembei Tht widow set up a division and 
relied inter aha, on a mortgage executed Ij her deceased hit-band and attested 
h> the plaintiffs continuing a tecit il to the effect that the tnortg igor was in poa-i s 
feion of the properties Ihld that the atte lotion lij the co -haiera wi- an 
nek nowit dgmmt that the) laid no tight in tin pioptrtj alienated and tint it was 
nomi -lble in evidence a- a fetntement again -t mtirc-t under - 32 of the Evidence 
Act Gmnamulhu \ J eilu Amnia, 19 L \V 194=79 lad Gas 2= Y [R 1924 
'Ian 542 A statement nude bj a deceased ‘-apindn ns to the cncum fauces 
undtr which he received a sum of mono} in connection with tin idoption is 
udiiii ihle ns made agnin-t his pecuniar) oi propritiniv interest nndei & 33(3) 
of the Fvidence Act lkmajtalt \ BaUundata 36 u 19=18 Ind Chs 9S9 The 
'QWsptdra in this ca-c wa- mlnu -llili not onlj undei -eetion 32 clnu&e (3) of 
the Imliin Evidence Act, ih a decimation made b> the widow agnnst her pro 
prietnrv interest, but nl«o bj ieu«on of «■ 90 of the Act Ilari Chuitamnn v 
uorv Ialshman 11 B S‘* In a -uit for iccount bj the representations of V 
deceased, t viduicc was adduct d of a document purporting to be a cop) made bj 
the dcee 5 ieeet of un ateount furnished him b> the defendant containing an uitr) 
?i a °f R" 5,00U In the deun-ed to the defend infc, and the purcha-e In 

the dehndant of tht compan \ s pnpo foi the deceased Held that bj it elf the 
wxniinont iiai lnndnu—ible But when further evidence was given by a witness 
that the dece ised had stated to linn that the document was a correct statement of 
nis account with the defendant, held that -uch evidence was admissible and that 
with the addition of this evident! the document also was admissible as contain 
ingoneentrj bv the defendant again &t In- mtere-t / aijnub v Badjee , 2 lnd 
ur IN ^ 54 Where the qne-tion, whether tiieic was paitition between tht 
ancc-tor- of the pnrtie- oi not, is m i&-ue, the statements made b> the deceased 
ance tors of the parties tbit there wn- partition are udnu—ible in evidence as the) 
ire statements ogoin-t proprietor) mteiest of the persons miking them Jaitium 
' Aaroltam A I E 1029 Nag 131 

I A landlord purchased tho holding of this tenant at a sale in execution of a 
utcree for money obtained bj him n„nin-t the tenant- In the sale certificate 
Inn/VT 1 °l t le folding was 2U bijios m nil Held, that statement by the land 
ow f 1 1 " e . tenant held undei him 20 bighns of land was not a statement in his 
wn tavour but one against hts proprietary interest within the meaning of this 
0( . l,be Hand Bttuas v Maharaja Joguidta 2\alh, 24 lnd Gis 283 AVhen no 
win l tvl y enct - H adduced m a c i&e e\< ept the written admission in pleadings, 
men adnu-sions are relevant undei cction 19 or action 32(3) of the Evidence 
J 1 ' 1 18 ad\ i ‘.able that such iccord should bo marked as exhibit and then refer 
Cl* 7 o? s ?c 1 ^ enC0 in the judgment of the Court Appatn v JSa/yappa 20 lnd 
g |, 25 M L J 329 A road tc-s return filed by a Hindu widow is adims 

>e m favour of the rever&ionarv lieu under section 32 clause (3) Larhnn v 
drum, » C L J 633 A statement made by a deceased bopmda is to the 
adorn 8tanCeS i unt ^ pr w hich he received a -uni of money in connection with the 
?fn,r nc 'nnBsible as made ngnm-t Ins pecuniary, or propnetai) interest 

of the Ev idence Act Danaloli\ Balsundara, 30 M 19 = 18 lnd 

bv ? ec ? wa tions held not admissible under this clause An admission made 
niter j H u Pf in his statement of nfiuirs that a debt is due from his, is not 
exi i * ? " R th admissible in evidence against his assignee in Inn! ruptcj of the 
°* ^bt, merelj because it might turn out that there was a surplu 
43 0 c editors Eduard Ex parte 14Q B D 415 Beitll Ex parte 

a 6tn/< n D 720 0n a question relating to tho rent paid for a particul ir propertj, 
beuiL n nt ns t0 r( ceipta fiom an agent, -igned b) a deceased prinupil i° as 
ace nr ^ ains * 1 mtere«t, equally admissible in evidence with a statement b> a deceased 
who i\ RS t0 r ? cei P ts from a tenant. Bat a rent roll signed b> a deceased solicitor 
w „ 'V 5 P R1( ' to audit the accounts bv testing the arithmetic but not b) examin 
uther o' Tr i ncr ' i trut, h as to alleged payment-, is not admissible in cv idence 
mdit bn 1110 4,eneml ground of peuumrj intere t, or on the general ground of tin 
■LT 210 *1? “ ecn made in the ordinary course of business Pu«m v Moat, 44 
•Entries m ulo by a deceased attorney are not evidence of business done 
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S 32 by hun Gale \ Parhinton, M'clel A Y 357 Entries of a debtor and cre^ 
account, m books of a deco ised attornev , are not ndmt«ible as evidence in' 1 " 
because tliere aie items on the other side of the account that are a “® 1 ' 
Whaley \ ( at lisle 17 Ir C L R 792 Entries made in books of aceimt t 
by a him ot solicitor*, '•honing moneys received and paid by them on 
the trust estate ire not admia-ible in evidence ngam«t the tru tees as ^ an at 

ledgment of liability by them after the death of one partner in tii^nrmo 

mere ground of being entues against intei est by the deceased partner, ^ 

late where they ire not shown to have been made by him per onsuy 

personal direction Fouataine, Ini e, 78 L J Ch G48— (1909) 2 Ch 3^ ^ 

accounts between a mortgagor and a deceased mortgagee of a bugM “ 
book kept by the lattei in his own h indenting containing entries 01 ^Lour! 
made by him by the mortgagor as well as disbursements made by himo . 
of the barge is adim sible on behalf of the mortg igee’s esecutoi 
containing entries igainst interest The Smftome 82 L T 3bJ 
ind ledgei of a deceased bioker, debiting him-elf with the price <h 
is not evidence of the purchase, as an entry against interest, w . ^ ° 
been to the advantage of the deceased Horsey v Allen 13 Ch w t) 

a partner during his life tune said that certain moneys m his hm 
him individually and that statement was sought to be put in ev ? 

death Held that it was not an admission against his interest un ( iij-U 
madnus-ible Huabai v Dkanjibai 29 Bom L R 437 = 10-> In « . ^ ^ 

R 1927 Boin 433 Statements of deceased per ons under s 3^ k fulfill I 
ldnussible m evidence only if certain conditions -pecineu tiier ^^jlt 
lo prove adverse possession against a certain person a statement 1( j nl itv 
another th it the tormei left the place more than 20 y ears before 
under s 32 Ml Bhagbhan v Mt Khatun 80 Ind Ca 118 
possession of a house the defendants counter-claimed a sum oi j on # (i 
• then father m building a portion of the house Reliuicewa i . j^oi 

ment made by the defendant father in his will as to the amount I j lim at ^ 
the disputed hou-e and al«o upon a memo of expenses written jj ( jf p 

•same time The Lowei Appellate Court enlarged the countw-c 

neither the Will nor the memo was admissible under s o-» ir f, cU l.ir J 
statements m the Will made by the deceased that he had spent i^ 0 ^. u n‘tJ_ 
in effecting the repairs of the house was not a statement ^ 
pecuniary or proprietary interest uul it could not be beta in 41 1* 

made m the ordinary course of business Han laulya v * , ptf* 1 
192 = 22 Bom L R 57 = 35 Ind Ga= 316 The declaration of a a { c ,rt 
to the effect that he had destroyed a Will which gave him a lit pjc-unv.? 
freehold property , was admitted as being prinia facie ngj in -iihougb on * * . 

an-ing from In': possession of it of his being the free-holue s (ictu.' 1 * 1 ? 

examination of all the facts it would appear that the dec! a ratio ^ f oc t,t^ 
bis, advantage becau e apart from the existence of a a» i 

interest in the property Benton v Pottcll 91 ^ J/ J ,, 

127 Jj 1 528 A statement by a deceased landlord that the „lj s nn<l *\ , 
the land is a statement against the landlord s proprietary ’?> gg, ’W b 
ndmi=sible under cl 3 & 32 Ahdnl A it v Ebrahvn ,'7. 1 | e fen<l <inW V 
question was whether cert un properties in posse «i°n £ 1 ™ m , n iten' , ' ,c< °v 
ancestral or self acquired so ns to be chargeable with w m the r% 
plaintiff, n statement by a person who gave the defendants » , t jjeir I*” 11 »i 1 

ties in her possession on the ground that that they nl o m <* 

pertics with here, is evidently ngainst her interest and ns JJj 1 M V 
section 32 clause (3) Mandan v Mandan II Ind Gis , U .t 0 

The evidence of a decex-ed pereon m n proceeding under ^ jh<» 

Act would Ik, admissible in evidence under action 3- (*v. j t ponefd * x * 
was against the pecuniary or proprietary interest of * n *■ 

mt winch relate*! ‘•okly lo a question of title Shyiniana 71 f r r c 

G C (Hcvtr od C A L T 374-9 C L J 497 V C) f*"}, rt« ‘ 
of certain lands ns plaintiff's im/ar brahniatler on W " 1 , 

W ill of the purchaser of the till* vans produced showing *P. C , 
title ll'hl that the recital of brahmnller title in the *9 
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f m Iml . Cn9 833 A statc mont by a plaintiff ns a 

rnrtlVr 1 i° e ict * l \ l berfithcr tol 'l l»“ r tlnt he had mortgaged the land in hint 
IndV i« r ‘"^‘mi^.bloun.ler^thia section l/i Nya 1 la \ Aya Tidal, 29 


..( .Y V . G0< -l B R 09 15) 1st Qr 56 An rtciuil in a conveyance by one 
nnti i1 m " twousrli ndnn«ibk ngam-t the maker of the conveyance is 
i niimis ibli nguii'it the other defendants under ution 32 (31 of the Evidence 
X<L tmbir Ui\ Lulffcc ll, t >1 C \Y N 990 

>> Statement ns regards boundary In Rajah Lcelanutul \ Wt Ijikhaputee, 
11 was held that n mortgage deed is n statement ngunst the 
mnS!^ lrj i t,,c person nuking it and then fore a stitement tn a 

deed that so much rent was piynblc on tin property, was also a state 
t ni ‘Me in evidence It is difhcult to «ee how this argument could be 
„ ,°. n "ectton 92, and pos lhlj the leirned Iud„is consulted them el\es 

governed by Act II of 18.T» In \tngau*\ IJharmappa 2d B 63 tilt above 
itiifLVS i °" <h ft nil 11 " a * tbit a mortgage is ngunst the proprietary 
iroo i 0t t ‘ , ° ®^cntant, and then foro a stUcinent of boundary in the mortgage 
s nitim ibh Tim uew wis dissented from by the Madr is High Court m 
at ‘WWWWU Nvayamt, (1910) M \\ N 663 = 8 Ind Cus 2GS = 9 M L 1 
Uni S ! ' Nara*v/ip, (1911) M W > 779 = 26 Ind Us 747 

'•r tins tl UisQ it is the statement not tho document which must be against 
*' rj mtcrt ' 1 °f tho per-on making it Parties making statements 
fip/» nr ° n0 *‘ m,t ri ^ *° their ,n ^r o f" 5 hive no occa ion to Ik accurate It i® 

1 lls reason th it statements to lie mlinis lble must be again t tin interest of the 
apmnVrn m ” *hi ' ltnt It cannot lie sud that a stateim nt of boundaries is 
th«ii n lh ° P ro P r,ct ' r y interest of tho ptr-on linking itexeopton the assumption 
nwmf Cr ^ P crs °. n mu t he presumed to own tho universe until Ik m ikes a state 
own C1 . r , cumstri hmg Ins title On the contrary a por-on may hi presumed to 
t J 1 Until he brings into existence an effective deed with the boundaries 

iHr.il. er V n ant jjs Mieh it is a document not against but m favour of ins pro 
1 1 in lnt £[° 1 harnppanna v hanqa Sit amt, 107 Iml Cis 293 = A I It 1928 
«nqio 1 o “ ut !' different mow was taken by tho Calcutta High Court in recent 
e “ ‘- 0 according to that High Court where the executint of v document con 
n.wi rncila so ^ boundaries of other lands is d< ad, such documents me admissible 
muter eeu, on 32 Shrilh Nelabuddm v Xafat Chandra, A I h 1927 Cil 230 = 
‘Thni I 58 ?-*® Ind Cna 907 In that ca«o J/i Judnr B B Chose sud 
i. 1 1 * su 1 e h documents are admissible under s 32 of the L\ idcnco Act has been 
whrtfti R i u ' t ' 1 ' 03 111 different Courts in India Tiierc is a question 
It » ef um cr “ ie Lngli«h law a statement in such document would he admissible 
\ I , nnec °Y' r y lo cltc nn y English ctso other than the leading ci-e of Iliqham 
unilVr^K a, i > “ k U 307 =>10 List 109 Whether such evidence is admissible 
. . woLvidence Vet wa& considered m fivour of its admissibility in several 
riii p enr h p st of which is Lcelanund Suv/h v J/< Lai hputee, 22 W R 231 
, . . r,l p® wils elaborately discussed and tollowcd in tne case of Ainga 
Hi h Q tmn Pl ,tl > -3 B 63, which agun was followed m the Bombay 


i.i , 0, S ^ R 4U0 - 2 Ind Cos 874. and in our Court in tlm case of IbUullah v 
u'L„,,y La1 > lb c W N 252 = 14 CLJ 467 The euesnue followed 
nmlnii.i 111 tho c, » o of Nat tear v All hu, 11 A L J 130 = 18 Ind Cas 752 
«**> cn es were subsequently followed in this Court in hnrd Chamat v 
r a *t*B 15 C L J 7 = 13 Ind CV 120=17 C W N 108 and m tho 
110 — 2 f "t 6u> Ah v Lnt f e Ah> 4 ' 1 C 159 = 21 C W N 990 = 41 Ind Cas 
annuli ° . i ^ 919 It is contended however, by the learned advocate for tho 
in suel) 3 1 mt Stckl0n 92 of the Lvidenee Act does not really apply to statements 
Chamat l0 '' l,lllen ts and his contention is supported by tho c isa in Pramatha Nath 
othm * ' Knshm Ckandio, A I R 1924 Cal 1067 = 28 OWN 1092 The 

1 03 ? lte d by him do not really touch the question In the case of Sorai 
icIia >Ji v Umrd Ah AIR 1922 Cal 251 which is pm ported to liavo 
ftoi , m tho ca e of Ladlui Kushna v Sarbcsuai Aaq AIR 1925 
th* nil<1 , ln , the case of Chooni Lai v Nilmadhnb AIR 1925 Gil 1031, 
has nn+ nt nViu ^bm^ibility of such a document under s 32 of the Evidence Act 
at nu been considered See also I tomotha Natli v R tjah Bejoy Singh, 


m caso of IIiji Bibi v H II bn Sultan Mahamed Sha 
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S 32. WC L T “>87=99 Ind Cas 910- A I It 1927 Cal 234, IkajaMi v, 

Inti Ga* SOI TrimbaJ \ Gauesh, 08 ilnrl Cns 311, Ibdul v 7o«aW( fo'™- 
Gas 329 

In Ifryn/i Lccl/mund \ 1// Lai hpatle, 22 W R 231, the question bef^ 
the Court was whether the rent payable to the remindnr by the Qltaticali hirm^t 
certain period was Rs 75orRs Yio The remtndar relied upon a ■WJ'* 
prepared by the then remind nr many vears preuoush of the Ohatualhym- 
in the mehal, in which there was a recital against the name of the property* 
question that the orignnl rent was so mticli and the increased rent was 0 ( j 
1/r Justice Marlby held that till-. « Lite men t was inadmissible Hi *u . 
cannot bring it under an> of tin rules of evidence which allow a ^tatemeu ^ 
deceased person to lie putin evidence It does not appear to me tone 

ment m an> wav detrimental to his mtir. rt On the contrirv » t 
the rite of rent, of course it would bo his interest to state it to be a» » 
po -lble ’ It is clear that the mcw of law tiken In W Jit'lM •* r j ^ 
consonant with the principle underlung this clause There ia 
„uirantco to the trustworthiness of such i statement Nevertheies » y 
( owh G J and 1 nihe J, said “ We cannot concunn the opinion ot ^ 

Tudge that this statement was not admissible m evidence It is 1 

which the interest in the inch il of the per on making it »s reducea a 
it is against his interest and against his propnetary right The f “, ^ jhicb 

cut down the proprietary right, to subject it to the tenure or incumD 
i'' mentioned It is true that in one part of it there is what may be j rW t 
against his mtero'-t but in his fn our, namely the amount of tne 
and increased rent payable by him But when a document oi in , |} , n 

dered in evidence it is not to be divided into parts, and the pan - j,, 3 mtere-* 
fnoui of the person making it rejected and that which is aguin ^^i 
accepted The question is, whethei taking the document as a j.J notin'' ® 
the interest of the proprietary right of the pei-on m iktng it j" nnncipl* Bp* 
v due of any particular part of it that may be looked at. but tne t a „„]* 
which th9 admissibility ot it is determined i-. whether it has wen 
such circumstances as m ikes it reasonable to -.appose that it was i p( j n 

md the statements are true This judgment has all tidy been utpriH’* 1 
beginning of the para To give this cl tuse a propei interpret * )] r 

contained in a document must be distinguished from the documen 
over as has been pointed out by P/o / R tgmoi t m order tom 
admissible under this section the fact contained in a * 1 a"®” 1 it 

statement fir less the document containing the statement, m . j t j, e rent 1 
interest of the declarant The fict contained in the statement 3 j, ut in * 

Us 175 and not 75 which is not iguust the interest of the dec i . , nf nt of a 
fuom In the circumstances there was nothing to impeach the J » ■ (53 an 1 y 
htshre Mnrkbij The case reported in 22 W K 211 was foUowecI m ^ -rf. 
latter in 11 Bom L It 409 = 2 Ind Cis 874 without any di cu* 1 (» 

But following the derision in 22 W R 231 a Bench of the jn the , 

consisting of Moorlerjce J, and Carnduff J extended the rule t 

rcut ds of bound iries in the deeds of sales as well AbdullaH v m?i> * 

C W N 252 = 12 Ind Cas 149 = 14 C R J 467 In delivering ^ 01 * 
Court observed “Now the statement in those deeds that the tr ^g hi 1' 1 „ 
of the land conveyed or mortgig* d and that he was eithor exting ^ fl nipn^, 

m the land by an absolute sale or placing a restriction on it hy ^ 0 f th 
was undoubtedly one against the pecuniary or proprietary ,n cibJ 'V, } 
making it Consequently the statement as a whole would no > fyfs* 
dence In Xatuar v A lUiu 11 C L T 139-18 Ind U* In * , 

followed 23 B 63 and 10 G W N 252 without assigning any JV j,d I » 
Charmar v Sibdhan Pandey 17 C W N 10S-15 O L 3 <, fTJ( j net * . f 
recital ns to the boundary of a land in a lease was admi ime r u rf f w . f p 
a person who was no party to that document In tmbor «* ; . n Ja» 4 ‘“ 1 
159=21 C W N 996=25 CLI 619 a new reason of stt^o $ $a 1 
thus stntetl by \[r Justice Mookerjee “The statement by th‘ ^ 

land then conveyed was limited by cert 11 n boundaries wi ^ 
their proprietary interest did not extend over any land ouis 
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mentioned The entire statement wi-> con^quontl}, admissible ( Ewham v c 
JM/tf-ay, 10 El t 109 Ctanir \ I it-] raid, 11 L R Ir 10G , Percival r ' 

Aafivon It R 2 Q B 12G,and A* \ 77r iter L R 4 Q B 3 11) Tho principle 
is thit tho statement is accepted no m r 1} ns to the specific fact against the 
interest, but nUo ns to men fact contun d in the statement ” bee nl»o Kangah 
v &,nt 311ml G\s 631 But in Pi mil i’!ia \ath Ghoudhury v Krishna Chandra, 

28 C IV N 1092 = A I R 1021 Cal 10G7 Greater J di®scnfing from 
Abdullah \ Kunj Behan, 16 C W N 272 oliaenul *• But with great respect to 
that learned Judge (lfr Justice Moolcrjce) the reasoning by which he arrives 
at this view does not s 'em to mo at nil conclusive and I find great difficulty in 
seeing how n moro description of boundaries in a document between, third parties 
can be sud to be a stitement against the propnetarj interest of tho person 
making it It may well be that, for B ome ulterior purpose boundaries may not 
be correctlj described m a document and if tins is so, how a statement of 
that nature can bo and to be ngun t tho proprietor j interest of the person 
making it, it is some what diflicult to ascertain ’ This view is supported by 
tho following observation of Sir Richard Garth in Brojcssuan v Budhanudhi, 

G C 2G8, where the learned Chief Justice obstned f ‘A recital in a deed ot 
other instruments is in some cases conclusive, and m nil ca a es ev’dence ns 
against tho parties who make it But it is no more c\ idenco ns against 

third persons than nnv other statement would be ” See nl«o Brojomohan v Gam 
Prosad, 30 G \V N 761 Chooiu \ Xtlnndhab, C L I 374, Pad ha v Soibe- 
war, 29 C W N 169 

It has already been stntid that anj declaration made by one who is in 
possession of any description of hereditament tending to limit his interest there 
m to any le*s estate than the whole fee simple is admissible in evidence after bis 
death as u •statement against his proprietor} interest Wills Ev 19 2 And a 
fortiori if it shows that ho has no interest in the land whatever Ibid This is 
based on the well known rule of law, that n person in po* 0 e8*ion of land is 
presumed until the contrir} appears to be the owner thereof in fee simple 
Greyx Redman, 1 Q B D 161, Crease \ Barett 1 C M A R 931 lhe rule 
therefore is not applicable where the declaration simply relates to the limits of 
the land occupied by tho declarant, since there is nothing to show that it is more 
ftgamst his interest to deny hi* po *e**ion of one close than it is to assert his 
Possession of another Ci ease v Barrett, 1 C MAR 919, Wills Ev 2nd Ed 

*93, Phip El 3rd Ed 246 The view that such a statment mide by a person 
cannot be mado admissible in evidence agunsta stranger is supported by the 
principle of the decision of their Lordships of tho Judicial Comrntttee in Shrun 
vas Das v Meher Bai, 49 1 A 36-41 B 300-21 C NV N 558 So the state 
ment by a person since dead that certain lands lie on the bound iry of the land 
rorming the subject matter of the document cannot be regirded n* having been 
a gain t the pecuniar} or pi opnetary interest of the person making it within the 
meaning of section 32 (3) of tho Evidence Act and is consequently inadmissible 
^evidence Kumud hitman v Diisool Roy, 101 Ind Cas 512 = 45 C L J 
too, see also Dandapam In re, 8 Ind Ci* 2G8, contia Lain Singh v Sahadeo 
Smyh, 36 Ind Cas 610 

CLAUSE IV 

Principle The grounds of admission of such evidence are (1) death or other 
inability (J) necessity, ancient facts being generally incapable of direct proof 
'‘mi (3) the guarantee of truth afforded b} the public nature of the rights, which 
rends to preclude individual bias, and to render mis statements difficult by 
exposing them to constant contradiction Phip Ev 2o7 

Death or other inability That such declarations are admissible in evidence 
in case of death is well established In the Berkeley Peerage Case 4 Camp 416, 

Mansfield C J said *The declarations of deceased persons, who are supposed 
to have had a personal knowledge of tho fact* and to have stood quite disinterest- 
ed, are received m evidence In. case of general rights, which depend upon 
immemorial usage, living witnesses can onl> speak of their own knowledge to 
want has passed m their own time, and to *nppl} the deficiency, the law receives 
CO 
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tbe_ declarations of thoso who arc dead " Similarly m R v Bedfordshrt,itk 
B 53 5, Lord Campbell C J said "The admissibility of the declarations of dec^ 
persons m such ca«cs is sanctioned, because those rights and Iiabdiu^ as 
generally of ancient and obscure origin, and may be acted on only at 
intervals of time, direct proof of their existence therefore ought not taw 
required ” 

The Necessity principle Tho necessity is here to bo found m the £ ^ 
dearth of other suti«tnetory evidence of the desired fact, by reason of fftucji ^ 
are thrown back upon reputation as a sourco of information In the exe^f ® 
for land boundaries and customs tins necessity is found to exi t where the f 
is an ancient one, and thus living witnesses are not to be had iVtqmore s i 


Circumstantial guarantee of truth The third requv ite u that such 
tions must guarantee a fair degree of trustworthiness In TTnyiiv i 
7 A &, E 353 on appeal 5 Cl A I 720, Collman J asked Where few ^ 
proved by reputation whit is the guarantee for sincerity f ^ 

(counsel) answered 'The publicity of the transaction ana toe 
interest in the fncfc being rightly ascertained " Coltman J S31 y j i 
principle on which I convene the exception (of reputation as to P uWh ' 
to rest is this, — that the reput ltion can hardly exist without ^ ^ 

of many parties interested to investigate the subject, and such w« - m 4 
is presumptive evidence of the existence of an nncientnght, °f $il 

cases direct proof can no longer be given" In the same case ^ evl j< 1* 
"There are, no doubt, exceptions to this rule, m which hearsay 
is admissible One such exception is to befoundmtheeftscorpu ^ 
There the geneinl interest winch belongs to the subject would leaa i 
contradiction from others, unless the stitement proved were true, a “*l “ d, 
nature of the right excludes the probability of md vithnl bias ana , p j 
sanction of an oath less necessary ” Ibis principle is very tuciQiy ‘ j 
bv Mr Justice Loomis in South H e*t v William*, 18 Conn 507,wheren . $ 

‘ The law does not dispense with the sanction of an oath and tne 
cro s examination as a prerequisite for the admission of verbal testirn J^pi 
it discovers in the nature of the case some other sanction orte ttleeme » * 
for a certaining the truth Tho matters included in the class U1 P; tel * 
tion are such that many persons an deemed cognizant of them mw ' 

their truth, so that there is neither the ability nor the temptation 
that exi&ts in other cases, and the matters arc presumably theisUOJ 
discussion and critu ism which accomplishes in a manner the P“‘P ^ ^ 
examination After passing such an ordeal, it i« rt«on«w ^ rfi 

the result as an <stibhshed fact’ tl igmore § 158 j feotbeg 
credibdltv consists m the concurrence of a large member 0! per onv ^ „ r i-a’i 
in, and therefore, likely to uncertain the truth of nn opinion wni is ^ 1 
would bo surely challangcd ll r if( Ei 2nd Ed 222 IVruthiV u ’ 

313 in H L 4 Bing N G 4S0 R v Bedfordshire, 4 E <G B 63 1 lift‘d 
Ongin of the Rule At the time of the iWimte nnniergcncc 0 t 1 * 

rule — that is by the end of the 1G00 8 there remained in existent » ** 


rule — tnat is oy me enu oi tne lUUU 8 mere remained m — s ^ - 
more or less Ioost* of receiving the npute of the community on V ar r „^ *• 

' e»rt to common 

ml practice b ii«V, 

s evidence f -* 

herwise knovm^ 
SOflhoHc 


At that time, the jury s triditionnl n°* 
source of its knowledge w 19 still a rf 
understood that the exclusion w he n ofTn 
the jury could in any ace have const den 
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Scope of the Section “Evidence is to bo id m it ted from old persons, 
of what they have heard other person*, of the same neighbourhood, who are 
deceased saj respecting the right Weeks v Sparks, 1 M A b 689 ‘The law of 
England lays down the rule that, on the trnl of issues of fact before a ]ury hearsay 
evidence i« to bo excluded, as the lurj might often be misled b> it, but makes 
exceptions where a relaxation of the rule tends to the due investigation of truth 
and the attainment of justice One of the questions relates to matters of public 
and general interest But the relaxation has not been and ought not to bo 

extended to questions relating to matters of mere private inteiest , for respecting 
these direct proof may be given, and no trustworthy reputition is likely to arise 
We must remark, however, that although a priv ate interest should be involved 
with a matter of public interest, the reputation respecting rights and liabilities 
affecting classes of the communitj cannot be excluded or this relaxation of the 
rule against the admission of hearsay evidence would often be found unavailing 
If the question were whether a bndgo be a public bridge, which the public 
have a right to use and the country is bound to repair, there «eems to be no doubt 
that evidence of reputation would be admissible, and thero seems to be no reason 
for following a different course where the question is, whether the country or an 
individual is bound to repair Hero the private liability of the individual comes 
in but the question of the lubihtj of the countrj remains ’ Per Lord Campbell 
G J in R v Bedfordshire, 4 E A B 533 'The exceptions to the general rule 
excluding hearsay evidence, which peirrit the introduction of reputation or tra 1 
tion, or of declarations of persons deceased, as to matters of public or genera 
interest, or questions of pedigree, do not extend to a question of private boundary, 

m which no considerable number of persons hive a legal interest rcr u j 

J in Hall v Mayo 97 Mass 416, Green v Chelsea 24 Pick 80, Dumaicn v 
Lleitel lyn 15 Q B 791 , Queen v Bedfordshire, 4 E A B 533 

The best way to prove ancient rights is to provo particular acts and usages, 

™ far back as living memory goes, and then adduce evidence of reputation in 

regard to the preceding time Annlesea v Ilathcrton, 10 M A W 218, 239 
is not however essential to the admissibility of reputation that taer ®, sh0dld ,P® 
any evidence of modern user , the absence of it only effects ^t^oi q oan n, m. 
admissibility of such evidence Geasev Barret, 1 C M AR 919, 960, vun 
men v Lleuellyn, 1 Q B 791 (804) , Wills Ev 229 

This clause permits proof *o be given of a statement of a deceased person that 
in his family or m the subdivision of the caste to which he belonged such and 
such a custom obtained of the exigence of which that person would have been 
hkely to be aware but it does not seem to permit evidence to be given ot a state 

ment by such a person that on a particular occ ision the custom was foU 

i arbah v Chandra Pal 8 O C 94 (104) It is admissible evidence tor a witness 
to give his opinion on the existence of a family custom, and to state, as 
grounds of that opinion information derived from deceased persons -But, it 
must be the expression of an independint opinion based on h|^ sa X 7 *r 
repetition of hearsay Gu> urn Ihwaja v Siiparamdhua)a,Ji A. = 

L J (P C) ,267 = 5 0 W N 33 = 27 I A 238=2 Bom L R 831 

Statement Such statements may come in tho shape of individual u=ser 
t'ono, provided they genuinely purport to represent reputation, find [many _other 
forms are to be recognized m the precedents For example tho official return 
fan asscmblj of the tenants of a m inor rehearsing customs, fees, n , 

was akays regarded as equivalent to a reputation among the tenants, and as sued 
£ alwivs receivable Gooditin v Spray, 1 f R 473 , R^ v Par^ o T 
5 14 So alao maps of parish boundaries prepared from information of o 
"}?“ are olso receivable P R v Milton 1 C A K U592 see also 

Alcocky Cool , cited lPh Ev 251 N1 buts eePolbrdv Scott Pea R 19 Ihe 
%Tn TnlQ £ applicable m the case of old surveys Sullen y 

Earl Prownlow L R 2 Eq 252, Ibuk* v Berruigton {1914) “{J 
303 Map prepared b\ or bv the direction of persons interested in the matter 
may also be received Hammond v Bradslrcel 10 Ex 390 Pipe v F«Wi"r, 
& E in Copies of Court rolh c m also bo admitted under thi= 6-ction 
t laxton v Dare, 10 B & C 17 So aho deeds and lea es, between private 
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persons may, in a given ca c e just effectually be the vehicle of reputation 
of Newcastle v Pi or tone, 5 B A Aid 273, Sasser v Barring, 3 Dev L «•» 
White v Lnle, 4 Model 223, Cooms \ Coethci, 1M A V 309, Brett v Bww 

1 M A M 418 The verdict of n jtirv may also amount to a reputation u 

Feed v Jackson, 1 East 357 Lawrence J said ‘‘Reputation would have 
evidence as to the right of way in this cise, a fortiori, therefore, the nnain 
twelve men upon their oaths” But now there is no justification of j"® 1 . 
of such verdict on the ground of reputation in as much as it ls'ireuo ot to 
when a jury’s verdict was a conclusion upon their own knowledge inane 
Ev 1st Ed 422, TI iqmorc § 1593 Similarly in Pimv Curell 6 51 a 
Aldcrson B said ‘‘That was when the jmj w is summoned at umneto ^ 

functions were less limited than at present ’ In Brisco v Lomax, , 

Littledale J said “It is not reputation , but it is ns good evidence as rep 

So nlso Patterson J said “Now it is certainly difficult to say that a re ^ 
be received merely as evidence of reputation for a jury are summone ^ 
country at large, and are not themselves likely to know of the matter aJ a 
the matter has been before a jury, the verdict is generally given in evi 
sort of reputation ’ See also Neill v Did e of Deionshire, L K o App an j 
Wigmore ^ 1593 Similarly judgment*, decrees, and orders ol ^ ft 
similar bodies, if final, are admissible ns evidence of reputation j^ 2e0 ftlie 
Ait 30 But here also the persons acting as Judges had no pW 

fact except what they derived in the course of that proceeding f 

2 B A Aid 256 Eiam v Fees 10 A A E 155 but see Duke of rittf n 

Braxtowe, 4 B & Ad 279 Under this section a statement may b n bad 
or verbal The absence of leputation % e the fact that no °ue ‘ g efl fnua- 
ever heard of the right, custom, or boundarj being ns alleged 8 o ^ (i tj 
sible as a negative reputation Drinl water v Portei, 2 O & ^ ’ 

v Hitherto n, 10 M AW 239, Wigmorc § 1595 f public 61 

Declarations as to public or general interest In ° P nt3 jnah 
general rights or customs or matters of public or general inteiesi 
by deceased persons of competent knowledge as to existence or IM 

and as to the general reputation thereof m t!ie neigbbourho' °a ii t0 public 

motam are admissible feuch statements aie known as declarauo Seiik'J J 

general rights Cockle Cas 213 In Wee/ s y Sparke, lM “ , g n0 t 
said “ I take it that where the term 1 public light’ is u c ed, « job 

‘ public ’ in the literal sense, but is synonymous, with general, „ j n publ^ 

cerns a multitude of persons ’ In the same case Dampief «/ . ^ lt bee 

rights it is not disputed that reputation is admissible , “ , a3 ntf® 0 !. 

extended to other rights which cannot be strictly called puw lc . { gtr ictly 
parishes and a modus, which comes the nearest to this ca«e , ^nad® 1 sib' 11 1 
ing is a private right, but has been considered as public as regi ^ r ” capie r3 wid 11 ®,* 
of this species of evidence, because it affects a large number o ^bich f° r [i, 
district The above case is generally taken as the leading ' j of® 1 *,, 
first time laid down the law clearly although it has been disapp oqqIUO^ ^ 
point whether the right in question was public or P r,v ' 1 e tim e3 it fil ^ 
“ Sometimes the word ‘public means the public at large PO nvent l0n1 ?rj ” 

a section of the public such as tenants of a manor, or i _ g A C 1 ‘\ 
tenants in the district of Cornwall mentioned m Fowe v Ben, 1 _ p. 53S atp *7, 
Per Vaughan If dhams L J in Mercer v Denne, (190o) mter cs’/d, 8 ? r 

Public rights are those in which all the subjects of the King_ ^ ISS 7 A 1 , 

instance rights of highway (Read \ Jackson 1 East 3 j j ofH n ^ l !lf rt r 

550) of taking tolls on the highway {Brett v Beals, M A 13 

river hank (-Dn«7 icater v Porter 7C AP 181), of using P 0 _u tg are 
Utckie 15 Q. B D atp 595) ferries and the like General 
which some class of the community has a common interest ^ g2, tmK r 
which are fused on the customs of manois ( Doe v Session nans V "1; 
Barrett 1CM A It. 919) parishes (Benyv Banner Tea If r wbic 8 j V 
fl899J 1 Ch 2411 or cities (Lauborn v Cnip 4 M. A V 3-^ £ 
connected with the boundaries of countries (Clans v ’ l{€S ’ n ,\ nneient 
hamlets (Thomas v Judins G A 

of manore (Barnes v Man son, 1 M A S 77) , Wills Ev 2nd us 
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The question next ari-e-, about what sorts of matteis nnj reputation be 
received as trnstworth) 1 ho principle alieadv examined prescribes the answei, 
— that tho matter must be in its nntuie one about which a trustworthv common 
leputation could fairlv arise, t c about which an active, constant and mtdlurent 
diacu«-ion bj the members of acommunitj would result in a residiuum of fair!) 
trustworthj conclusions As a rough and re id) te ? t we must say that the matter 
should be one of public 01 genei al or public and general interest and this is the 
common phrasing , though it varies loo-el) But this is ‘■till onl) a rule of thumb 
To decide difficult ca-cs it is nece-«ar) still to seek the living pnnciple in d ash 
anew whether tho mattei is of -such general inteiest to the communitj that b) tho 
thorough sifting of active, constant and intelligent discussion i fairlj tru twortln 
imputation is likclv to au-e Wiqmorc 15SG , see also R v AnUobus 2 A A 
E 793 , R v Bedfordshue, 4E A.B 535 Dedirations made ante litem motani b) 
persons who are now dead lu inspect of a question relating to i matter of general 
or public interest even if they be no more than evidence of reputation or heai a\ 
evidence, are admisible Bit soul v Neuaj, A I R 1929 Cil 533 

Interest ‘'Thetcun 'interest here does not mean that which is interesting 
from gratifying curio itv oi a love of information or amusement but that in 
which u class of the community have a pecuniary mteiest or some interest by 
which their legal lights or li ibilities are affected’ Pei Laid Campbell, C J 
m Queen v Bedfordshire, 4 E A B 535 


Opinion What is offend must bo in effect n reput ition not the meie 
assertion of an individual But reputation includes and is often learned thiouji 
me ns ertions of individuals , it is theieforo coustantlv necessary to distinguish 
between (a) assertions involving mere individual ciedit and (6) assertions mvolv 
uig a community reputation The common form of question put to a leputation 
witness was “What have you heard old men, now deceased, say as to the reputa 
tion on this subject t* Thus, though m form the information may be merelv what 
deceased persons have been heard to say about a custom )et in effect it comes or 
ought to come from them as a statement of reputation If tgmore § 1584 , see also 
Banes v Morgan , 1C AJ 590 Dnnhuater v Porter, 2 C AK 182 Eat l of 
Owarionv Villeboi's, 13 M v. W 332, BroOlebanl v Thompson, (1903) 2 Gh 
P*> constantl) speak of “ reputation fiom deceased persons 

, * reputation is no othei than the hearsa) of those who inaj be suppo-ed to 
na\e been acquainted with the fict handed down from one to another Jlu/ham 
' .■** idguaij 10 East. 120 So m such a case it is usual to f admit the evidence 
Dr°ld persons who are deceased have been heard to say on those occasions ’ 
in Weeks v SparJe, 151 A t 679 In Mercer v Dene (1904) 
t* i the suit was for enforcing fishing right I that case depositions 

aken m 1639 under an information bv the Attornej General stating the point 
o which the sea extended was excluded In rejecting the evidence Pauiell 
observed at p 543 “ I am of opinion that these depositions are not admissible 
Will assume that this was m the nature of v public right which the Crown was 
(tempting to enforce The question is whether the depositions of witne«sc- 
men in that amt are admissible in the present case on the question to what point 
> e sea ^tended The depositions of decea ed witnesses in other actions arc 
wTni * 1® aga,nst Strangers amongst other case- if tliey relate to a custom where 
reputation would bn evidence, but then those depositions must be depositions 
of re P ut *ation and not of matteis of fact. It appears to mo to he well 
settled by authorities that reputation ns to the exi tence of particular facts is 
Trti ' ee n ^ so Ireland v Pouell, cited in Raj v Bliss 7 Ad AE 555 In 
land v Pouell, supia, the question was whether a turnpike stood within limits of 
. an d though evidence of reputation was received to show that the town ex 
nnucdto a cert im point >et declarations b) old people since dead that those houses 
fW? nLrl> s * 00 ^ where none an) longer remained were rejected on the ground that 
o rV* ^tements were evidence of a particular fact In Mercer v Denny (1903) 
»K5 i on a PPeaI from (1904) 2 Ch 344 332 tho deci ion of Fiirtidl J was 
Gm ' Horner, (1913) 2 Ch 140 (132), Foicke v Bcnng- 
tnenfc ‘<T l “ 308 So the reputation must he general So tho hearsay «tate 

c 1 know the right and custom to be such and e uch ia not receivable , but I 
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and such” is admissible The deceased individual declarant M m J 
mouthpiece of the reputation Whenev nr, therefore lndiwlum dmar . 
offered the} must appear to be in the words of Baron Wood, jne 
received reputation ’ 11 iginore § 15S4 In Moseley v Duiw 11 

Mood B and It must be proved that the declaration establishing 

tion and the nets done (b> the communit}) m consequence were t e 
received repu*ation The principle use of evidence of this c ort onJ( 

the act done or declaration made was not a now thought adopteci 
particular occasion, but the consequence of a received notion 0 ejphinw? 
a custom inquiring the performance of the act, and accounting ror „ y 
it b} such dpcliration Such evidence should always be gener out 

7 A A E 550 Coleridge J said “It is a rule that evidence of repm ^ t 
be confined to general matters and not touch particular facts , g 

Denman, L C J said ‘ He does not a c ^ert that he has h ea .« bounds 
what was the public road , but he plants a tree and asserts tn <Jivi<lual 
the road is at that point It is the mere allegation of a fact oy ; n0 { froei 

That is he knew it to be so from what ho had himself ob . rWlarnnfs ®1 11 
reputation ” So if the declaration should merely eT PT 9<J , „ .r renutation J" 
opinion it would obviously not comply with the denmti J,ber<» 

order to <lo this it should not onlv be declaration of one of , but k° ul 

body whose common opinion makes the reputation current nre similarly [? 
also express the current opinion of himself and all others apP^jL 

tere^ted But if the declarant’s circumstances were suen tn ^ it wul 

competent to testify as to what the common report upon tue J e xpre s si<m 
presumed, till the contrary is shown, that las utterance , , t ion e*P rt . 
opinion common both to himBelf and others Not only tb ? common repoj* 
the common report as opposed to indiv idual opinion, but t t0 prove 

imputation must assert not pirt.cular or inchviduil fwts te«i m s, gllt 
disprove the right, but a general conclusion is to the exist Qn ^ but v y 
it must be, so to ■’peak, a general verdict not only of ?i 22o BerUfy * C *L\ 
to general effect of all the facts I VilU Ev 2nd Ed pp _ 935, Dr^jU 

Case 4 Cam 411, 415 see also Crease v Barett, 1C M & • & E 99, 

Porte* 7 C A P 181 But m Barraclough v » * t on » g*J ot 

Denman C J said “ I do not agree that it is neccss y , them d* 
opinion as to the publicity of 1 way to state that tn y founded 0® p 
reputation, although these statements ought in reaii j g r eputu . ^ 

reputation The statement of each of the deceased pe , w^eaut , s 
some extent ” In R v Berger, (1894, 1 Q B 823, One J of 
establish that, although hearsay evidence is good ev £ ac j 3 from ff 
matters of public interest it is not good evidence 01 P a J, u * s ” a 

inference of fact may be drawn in respect of individual r g ^ ^ ad® 1 
Opinion must he of competent person The re Pi lt ^°^) nS who^^rt) 
must obviously have been formed among a olass 0 P tltu t e intd* 1 , , if 4 
position to have sound sources of information ana 10 - v Sp rK ? u yi 5 

the formation of the reputation Wigmore § 1591 In ut1 tton 

S G98 Le Blanc J said “And the only evidence otrep^ yj 

received was that from persons connected witn me clls tom 13 . . p 
generally adopted upon questions either of prescripts 0 j oW° e ^ !cipj p 

after a foundation is once laid of the right of pro ' ¥ Q being ^ ^ 

the evidence of reputation becomes admissible such cv ’ tbesc r'S* 5 ;./ c e5' fl , 

what old persons who were in a situation to know tntl0 n u P?",pj j 
been heard to say concerning them Evid ence ® Pj tberc> n ' ‘ e3 a! * 

points is receiv able, because all mankind being mt t j, c earn® l WrS- 

that they would discourse together about them, having 14 East tuef , 

information Per Lord Kenyon m Moreitood v ” r* XT A R 9-r - 
is thus laid down by Parke B in Crease v Barrett 1 C , but .fll" 

of rights or customs which are not properly spe P iKf 

nature and concern a multitude of per ons “ CGe „ r ant With 
is not admissible unless it is derived from persons con ve , 0 { bifc 

hood But where the right is reallv public a 
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same situation, touching the matter in contest, with the party relymgon tjtf * 
ration (J Ionlton\ Att Gen, 2 Russ A My 160) Ponell Ei 343 Dtd ir V 
made in the obvious interest of the declarant will, generally speaking, t* J 
ed (Broel elbnnl v Thompson, (1905) 2 Ch 314,352), though, if n6 jh 
uisen, or no claim has been contemplated, the mere fact that the ckc ^ ( 
might tend to support the declarants own title will not of it s elf M ^ 
to exclude them Doe~\ Danes, 10 Q B, 314 Hahbury Vol j ^ 1 * 
* there must be, not merely facts which lead to a dispute, but a lts m ' x j 
or controversy preparatory to a suit, actually commenced, or di P ute ' j , 
that upon the very same pedigiee or subject matter which constitute ne ^ 
m litigation ’ Pci Loul Denman in Danes v Lov tides, 7 ^cott ri ‘ . (> 4 
also Slaney v IT adr, 1 Myl A Cr, 338 , Butlei v Mountqarrct, < » 

(i33 , Freda td v Att Gen 44 L J Pr A At 1 ^ wJ j, 

Statement admissible under clause (4) W here a U ajib l{ t i 

signature of the settlement ofhcer and theie was internal eviue , Jr 

prepared on the information furnished to the settlement officer D) _ (l0n ? 
of the Milage it was held that entries m it were admissible t 
clause (4) is well as under section 35 of the Evidence Act mj 

,St ngh, 12 0 L J 571-2 0 AY N 872-L R 6 0 101 Neithn dw ^ 
clause (5) of section 32 of the Evidence Act justifies the aami nno( | ier or 
evidence upon the question whether a particular person surine Y 
fhe question whether a man was at the time of his death jo - 
from other members of his family, nor can the grounds oi op*" _ be 2 t 

person as to the existence of a custom, even if stated to a > . gfl (, <11 

pioved under that section Musammat Paihati v Earn Ghana pa 

CLAUSES V AND VI w 11 d 

Clause 5 in fact, le-enacts 8 , ecl J?!J b i‘ u „leMiB ablT 

• - stations are not admissible um_ ^ , , 

ut son 1 Bing 8G But on birt 

of Act il of 1855 as well as by this «echon dechr Umns of y 
special mean'* of knowledge would be admitted Oriental (j nre n jnn ( 
J-> M 183 Thus in India tho declarations of servants ^ f , u n 
Mohimtt Chundcr v Mothora Nath, 9 W R of the n,em .L 


Scope of clause (5) 

B\ the English law these decl aration; 


Momma ununacr v moinora ±\am, v » ** * ~i, in 0 f t&e i« 
made by a deceased family pnest as to the relatmns P h t * «r I 
tho family may be given under this clause winch i wi ® ^ 

fntmlj pn«t SUamlal y Uadi, a, 4C L R 171, „ fa,p thj ‘J' {1 v 

*■*0 also where the question was as to the existence of nJ m ei«l» r , nf - 

of a perron (since deceased) employed as mw/itai Oy f n offlr , '? L a £ 

• * ’ '• ’ ave been made simply Irorr | 1 memf" r , , 

»« — i- "«♦ ,v, nL been a ^ jt i, 


family which appeared to have 


from lus being instructed n« such mul tear, he not h mu*, , b ^,3 

family, nor intimately connected with it nor haung h “ > 0 { ocli’” n 
knowing it concern 11 was held inadmi lble under sub e«io j ^ 1 \\ ^ 
the r \ idcnCL Act Sonyram Smyh v 1 fo/an Baht 1- C , in tcrc'^ 1 P ^ * 
But tins clauso does not cover statements of facts mam- > / opP°' l, ?j V* 1 

- f — 1 ' ct . »P m re" .Mtanent 6 ■ * 


d«nnl 111 tho course of litigation, of pedigree-, -ct *1 
\nra,n v Chandi, 9 A 167 -A A\ N 18S7, 118 


pho 

\»rrai/i v UhantU, 'J a it>r — a a 1031, * iu ,1 ext h * 1 *’ , m *+ 
t<> be relevant by the 5th clause is a statement re , 1 ' ,lll,f T _: 0 im no«<s i»° , re l * 
r< lition hip between per-ons nluo or dead (the language 1 c l3 i 
ns to xv lio e relationship the person making the “titemen j, t«> f v 

knowlclM ’ Ml Li 6th FJ 110 It has been ho • 

Madras High Courts that this clau o is not lnn«™* ,n ‘ in «b «^ h J ,-V"* 
I nchn.l Want- ' GatJ.nr, 13 0 ,« », ® 18 ) '?,? » «**?£*■ 

in dispute i-, the exi fence of a partietilir relation tj P . . 

lmt npplie* nl-o to ca es in which the oue tion »s wben ' ^ ^ ( 4 

1 1 ;i Chandra v J Jjmcar, 20 C 7 *8 Dhunmull \ J . frt », }[dvh T 
Ort'itlal G ^ f vtmxuvj \ \nrannh 1 25 M ltvl . c j art ^ I 1 
Oudli *■ Wi (. 2b> IJnt it has nenr l><^n held ‘J 1 ^. 

adtni* ion t,f what for tin -ale of hr vity wt wiljc.au * 

' * survivi 1 another, « n * ” ** * 


tion wht tli r n particu! tr ixt on 
clnus- i!o'-4W*tJfi tifi tbeitlmi •'ion cf h -an* i> 


111*00 


the q (I 
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S 32 knowledge” But this clause no where mentions that special knowledge is 
necessary The scope of the section is thus stated by Mr Field m his Evidence 
Act “ The statement provided for by the sixth clause is a statement relatin'* b 
the existence of relationship between deceased persons only It w notww^ 
that it should have been made by a person who had special means of hnowiwp'j 
but it must be contained m a will or deed relating to the affairs of the family » 
which any such deceased person belonged, or in a family pedigree, or up° n * 

tombstone, family portrait or other thing on which such statements are usually 

made ” Field Ev 6 th Ed p 139 , , , . 

Pedigrees which did not constitute ancient family records Banded a 

from generation to generation and added to as a new member of the famuj 

or was born, but were drawn upon a particular occasion for a specific 
by members of the family — must be treated as mere declarations made 
persons who respectively drew up them or adopted them Such of them « " 

madeyost litem motam are inadmissible in evidence But in order to mas 
a statement inadmissible on this ground, the same thing must be shown « Lj^l 
been in controversy before and after the statement was made £<»«* ‘‘.y 
v Mathw a Prashad, 13 G W N 1-10 Bom L R 1088 = 8 C L J 
Cas 175 The word marriage an clause (5), Indian Evidence Act, j>u 
a mala marriage, as such a marriage is recognised as lawful by the » s 
ing the Shia sect of Mahomedans Anjuman v Sadik. Ah, 2 0 0 no . T 
English Law Declarations relating to pedigrees are allowed 1 w e * ^ 
were made, before the commencement of the suit, by a deceased P® rs ® n A re frr 
the person making them was related by blood to tbe person to whom 
or was the husband or wife of such person McKehet/s Ev 2 / 1 » see ms 
bury Peerage Case, 7 H L Cas at p 26 Under the term ‘reaiffl ^ orinl „-r 
braced, not only general questions of descent and relationship, bui mH 
part ot the then genealogical fact, the particular ones of birth, m ^ 
death , and their dates,, either absolutely or relatively to some oi 
other event , as well as that of a failure of issue Ooodcie Et 44/ ^ ^ 

Difference between English and Indian Law as regards 
necessary to observe that the English law with iegard to evidence nta!0t d }" 
pedigree differs in some respects from tbe Indian law wmch is One 

clauses (5) and (6j of section 32 and in section 50 of the Eviden^^^ bir 

such evidence in this case will be admissible which consists ot (1/ ^ 
a deceased person regarding relationship who had special me ™L, srlu ed, 80 
when the statements were made before the question in ai«pui6 » . ( jj c r i" 
(2) like statement in a deed or will relating to the affairs of J , oU te rU " f ' 
any family pedigree etc , when made before the question in «' P tQ yell 11 '*' 
Section 50 provides that when the Court has to form an opinion a g to 
ship of one person to another the opinion expressed by conau ^ F 
tence of such relationship of any person who, ns a member o re j eT1JD t ‘ v t 
otherwise has special means of knowledge on the subject! ' j n 3. ^ 
MullicL J in Bibi Fatma v Abdul Kasim, A I R 1928 Pat 
428 In India it is difficult to prove such facts as the date R t |tV 
lapse of may years, and it would be unreasonable to demand j enC0 
evidence as would justly be demanded m England Buttno v V 

such as to carry conviction to the nund Kauai Sha Ara i J 
Begam, 11 C W N 130 (PCJ-IHLT 429 ^ fift| by & 

Necessity principle The Necessity principle t» ^ er ^_ j enC c in 
general difficulty in obtaining any other than traditionary cviu jjf> i- n * 
of family history Wigmore §1481 In Yonks v 1 oung, 10 
L C end ^Courts of law nrc obliged in cases of this kind to 1 jjj, 3*^ ^ 
ordinary xules of evidence as it would bo impossible to e , sulj*^^ 
according to the strict rules by which contracts nro e*tnbli be {ne j4 vt % 

property regulated (by ) requiring the facts from the mouth 01 l e u bs ! v 

the knoa ledge of them In vises of pedigree, therefore, jj jjluiA 

secondary sort of evidence — the best the nature of tlio subject j n j^v * 

liahing luo descent from the only sources that can be **“ 0 f p.-! Y 
Peerage Cate, 1 Ctnip 409 MansfieUl O Jr aid *In mane* 
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relating to the existence of i elation ship between -deceived persons onlr h ** 
not necessary that it should have been made by a person who had special 
of knowledge, but it m ist be contained in a will 01 deed relating to the i-a 
of the family to which any such deceased person belonged, or 
pedigree, or upon tombstone, family portrait or other thing on which <och«s 
ments are usually made Field’s Evidence 6th Ed p 139 , Norton Et re- 
statement in clause (5) According to the general testimonial pn^P 
the testimonial statement may be in any form It may be oral or written, 
consist in words or m conduct , it may be made by the declarant s own wrawe^ 
by assenting to or adopting the writing of mother This is equall) true, 
the statement offered be an individual’s a->seition or the family rep 
more § 1495 , see also Colbei t’s Estate, 51 Mont 455, loung y btcite, 

Relations by blood, marriage, etc whose declarations are 
As to persons — whose declarations are received, and the limits otaonu ^ ^ 
tion” there was much more uncertainty m England than now fj} ' .j j 
case of Craig d Annesleg v Earl of Aglesea, 17 How St Tr * ne Abua. 
which involved the question of pedigree, the general reputation in p 

hood ith' called for and gi\en in evidence In Morcuood a o'* 

330, which was decided in 1701 Mi Justice Gi ose smd "I ^ 

pedtgreo tried at W mchester where there was a strong reputntio J 

the country one way and a great number of persons were exam _ ^ 

Justice Grose joined the bar m 176G In If v Erisucll ) r, m ,ly 
Lord A cni/on said “I admit that declarations of the members ^ ,, 
perhaps of others living in habits of intimacy with them art ■ T&x r»/ art aJ 

as to pedigree ” In II alker v I Vinsfield, (1312) 18 Ves p HO, 

“The question whether a physician or a servant who has attenu j, 

be admitted as one of the family has not I concede, keen* 0 f t pi * 
Johnson \ Lauson, (182i) 2 Bmg 80, it was held that declar 1 7 So** 

and intimate acquaintances are not admissible In Danes \ w tob K 1 

N R P 188, Baron Parle remarked, during the argument, cj 

relations tlnwo was no limit, but as to n connection b) n , l> n ut m Shrt* 
«eem to go farther than the husband not including the witc rtpcaW [ , 

Peerage Case (1857) 7 H L C pp 23,20 wh.Io Lord # 

intimation, it was thought by Lout B/ougham that tho declar 1 0 f bet* J: 
been held reem able and hy Lord St I conauh with tho cone - jq- Inf , 
other Lord" that clearly they should bo received Thaga w j *o mt3 1 

a Randall, 2 M A P 20, it was held that tho declaration of n t0 j | * 

statements made by her former husband that his citato \ 
then to J r s heir, were admi-sible to show tho rcl»tion a nip 
plaintiff to J F In delivering I 113 judgment Bst O J 'T 
ornfhmty by blood, therefore is not necessary and for this |{ 1 | ' f 45 , 

n party by marriage is more likely to bo informed of tho « . ^pret > 

which he is to become n member than n relation who 13 Ul 1 t j l0 put au'** \ 
blood ns by frequent convi mtion «, the former may hear ^ 

characters of branches of tho family long since do m .. if tb'*? 

dccea od per ons mu t bo Liken with nil their imperfection" « . u * v 

hare been made lioiu tly and fairly, they are rcc< liable 11 ^ |r <* tb ct j f 

made poif litem niotnn they are not ndnus-uble, «■» the p irry ^ pr v ^ t, 

l»e np sumed to hm an int»Ti«t, nml not to htvn ixprj*, |„^it ‘ ♦ 

unbiased opinion 4 *« , c a I-o/>>*a Henry Il\ A 'loo » 1 * mike , 1 

13\ei tbl In 1 nglaml, wife s rtlatm"* arc not comp* t<*nt ^ j . * 

a* to hti'ibaml ■* family, for tin m on that (except in th , ul y /y* 4 * * f/ 

wif ) the relation hip muU tx> n Wool n lationdnp ", -p ^ t 

7 II L 2'k 20 Similarly the dOarifi >ns of tho* w *. ^ fl *•**/]• * 

llJ'T.itimat lie* with tho family to whit h tho d ■, }<ualion n ^ r i ^ 

rai«Mb*rt on the t,re und that a ba Lard u in law fili'U >•* J u ^ Jr 

2 'to. A IuiIl Ji) <1 mhirlr in (n*/*n x IhjUom ** «L-re * r * 
t rtttutV ( nnirftt ohvn.d I can W'll uni r»Land tea .^^"*11 
hi Ix to t** iSik tu« ! end wrll known in 11 ft mJjr a m-* ** 

!»r aP nr t u> f urr rn of it but in thl* ra« lb* P * 41511 
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own ntxounl, i« films nulUwt In our law The quo tion h, whether n declaration 
hj one brother nm bo admitted a* to another urothtr having had intercourse 
wiihawoman muf Im mg had n child b> her, I think it ought to bo excluded’ 
Put under chu«o (h) the ihx.1 intmn of ftn illegitimate member of tho family 
would Ik» receivable, if, for m a tanci, lu bred with and was treaud as a member 
of the fund) , abler, if ho was kept apart from the fanuh , and his existence and 
connection ignored or kept «ev.r» t \ort f i / s9 The peculiar state of India, 
however, and more particularh that of its name inhabtLancj, has guen n«c to 
the adoption of n difiinnt principle there and the Indnn I Mdonce \rt enacts 
th it m cn««.s of pedigree, the declarations of ilhgitiniah mcmlars of the family , 
and nl o of percons who though not related b\ blooil or mnrrnge to the fanuh, 
were intimateh acquainted with its incmlKr* and state, «lmll he adnu siblo m 
evidenci after tin death ol the d<-cl irant, in tin saint manner ind to the s ime 
extent ns tho*c of deceased mem In r- of the fanuh ’ Goo'le ic Pt 4 10 

The law presumes against \iu* and immomlit) and on this ground pro mm s 
“tronj,Ij in favour of innrmgi It will lie vcr> html if strict proof of the 
marrng^ ceremon\ isinvnnuhl) m«i toil upon \ ears after it took plai,e without 
‘tuj regard to the class to which tin. parties belong lhe law therefore n luxes 
the nibs of eudince mu! m thenb^no of evidence to the contrir) consuhrs 
it «afe to j>n«ume inarrm,« on proof of repute and conduct a-> ma> be indicated 
b\ rilntile stati ments of pi run* most fnvournblj Htuated for knowing the 
relation hip the bthiviour of tin connh finch other, and the treatment accorded 
to tin m and their gt ner il repute It i tin *0 principles that underlie s 32 (5) uid 
(G) and s. 50 of the 1 vuh.net \ct f handrail ara \ ^ atmapulla OMvs I, I 1G3 
Statement must be made before the dispute arises Declarations made 
daring the course of a contrours> nre to bo regarded ns lacking m the guarantees 
of tru t worth moss In the traditional phri c, tho declarations, to be receivable, 
ma«t have l»een made ante litem motam II igmore 1 1 S3 In Itcrkelcg Pcciagc 
1 Camp 401, JDns/W/C J end 'In the Ingl'sea Cause man} declarations 
of deceased persons were given in evidence but after an attentive examination 
I can not find that an) of theso hid been made after tho dispute bad occurred 
I am not nnarc of nnj other nu thoritj upon tho subject in our law, but 
tho distinction of declarations ante litem motam and post litem motam is clearly 
taken in a foreign treatise of great leirning, entitled Dc Probatiombus I 
nave now onlj to notice the observation that to excludo deductions }ou must 
show that tho Its mota was known to tho person who made them There is no 
such rule The line of distinction i«, tho origin of controversj and not 
the commencement of the suit After tho controversy has originated all 
declaration are to be excluded, whether it was or was not known to the witness 
If an enquirj were to be instituted in each instance whether tho existence of the 
controversy was or was not known at tho tinio of the declaration much time 
would be wasted, and great confusion would bo produced For these reasons I 
conceive that the deposition now offered in evidence is not admissible w In the 
s unc case, the reason for the exclusion is thus stated by Ilcalh J ‘ When tho 
contest has originated, people take part on one side or tho other, their minds 
wc m n ferment, and iftlicj were disposed to speak tho truth, facts nro seen by 
them through n false midiurn It would hold out an invitation to fabricated 

! testimony if declarations could bo received in evidence which have been made 
when tho content was actually begun Similarly in Moulton v Ath Gen 2 Russ 
'l 1G0 Brougham L C observed ‘‘If there be lis mota, or anything which 
has precisely tho same effect upon a person s mind with litis conics lati that 
i Person s declaration ceases to bo ndmis°iblo in evidence It is no longer what 
I ■kora Eldon calls a natural effusion of the mind It 13 subject to a strong 
'suspicion that the party was in the act of making evidence for himself If he be 
m such circumstances that what he says is said, not because it is true, not because 
he believes it but because he feels it to be profitable or that it maj thereafter 
become evidence for hun or for thoso in whom he takes an interest after his death 
\ jf deluded Tho question then always will be, WaS the evidence in 
me particular circumstances manufactured or was it spontaneous and natural 9 ’ 

1 n more § 1483 So where declar itions are made past litem motam , they are 
ot admissible, is the party making them must be presumed to have an interest. 
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and not to have expressed an unprejudiced or unbiassed opinion Per BcdCJ 
in Doe \ Randall, 3 M A P 20 

This rule of evidence was familiar m the Roman law, but the term *u * 
wis there applied strictly to the commencement of the action, ana fffi 5 m 
referred to nnj earlier period of dispute But in our law the term w* 'W 
;n the classical and larger sense of the controversy, and by this to f® 
understood the commencemtnt of the controversy, and not the c °Jl me ?P t, . 
of the suit fay § 692 , see also Berkeley Peerage, Case, 4 Camp 417 f ^ 
v Alt Gen 2 Russ & My 161 Geey Ward, 7 £ &B 509 lhe jroroj t 
which evidence of this description is excluded is the supposition t > 
controversy had once arisen, parties would be lihelv to range them . »L 

sively, if not actively, either on one side or the other, or to have im ( 
impressions from thosp who had , and thus the testimony would ■ ./y. 
ed at its very source Qoodne Ev 457 In Berkeley Pierage t e, g ^ 
417 Mr Justice Lau rence said “We know that passion. prejudice 
even good will, tempt many who preserve a fair character ' wi ^ 
deviate from the tiuth m the laxity of conversation Can it be P ^ h 
a man stands perfectly indifferent, upon on existing dispute P mfC ^ 
kindred? His declarxtions post litem motam — not merely otter 
ment of the law suit, but after the dispute has arisen, for that w 
meaning of the word lis — are evidently more likely to mislead I & e r- 

direct them to a right conclusion, and therefore ought not to be re jp ’ 

denee ” In defining the meaning of the word lis U tllse J jn a { leaf 
garret 6HLC 641, observed “The Us would surely ' 

from the time when the parties had respectively ^sumea 

Similarly Broughman L C in Mo niton v Alt Gen 2 Russ & 7 , m tookF-l 
"Prove that the person concocting or making tne aec 0 f 

in the controversy Show me even that there wa 0 a c° n . tp . P j 80 J I “J 
proceeding, with a view to which the pedigree was manuia , ^ pulp 
hold that it comes within the rule which rejects evidence fabric 
by a man who has an interest of his own to serve ’ « £ p * 

It was once said by Baron Alderson in Waller v Be aUl f&ts 
that it was sufficient if at the time of the declaration the n fteriruJ=*? 

it - x». i . onnf.rnveraV . on ! 


(for example the birth of a child) as to which the controver J etgy fl n! 

This, however, obviously cannot be sound , for it is to tne }, c (uin o‘ 
nothing el&e, that the bias is to be attributed Althougn - gcott ' i 

Alderson was upheld by Lord Cottenham m Davies v X/Oiw» jy flt* , 
198 has since been overruled Tag § 629, see also an , £ C 

L J P AM 217 In Rally y Fitzgerald b Ir Eq 31k 
“The point of enquiry respecting the admissibility ot sue ^ t 
existence of u state of facts out of which a claim has arise n ^ jyuvs r K\ 
of a controversy or dispute respecting the claim ” Similarly _ jyfj t* ’7*, 
des, supra Lord Denman also observed “ There must be n ° . 

may lead to a dispute, but a hs mola, or suit, or ’controv J ^ ^ 

ouit actually commenced or dispute arisen, ana that up tl0tI * b, ( 
pedigree or subject matter which constitutes the question m b ^ 33'’.', J 
Berkeley Peerage Case 4 Cunp 401, Slanely v Wade r. J V PL C ~ 

Butler \ MountgarreWl H L Cns C33, F> cdncl v Alt uen lora icvi« f, ’'; 3 * 
Bahadur Singh v Mohar Singh 24 A 94{107)P C, theprmcipm |I|f(M aiji 
sisted of statements made by the plaintiff as to their descent wl/n ,ts 6 


Tho Judicial Committeo held that they were a^missib 
then claimants not being really in dispute « ,«,on wo** 1 " r i i 

There seems to be no doubt that the principle of esc support 1 

to what was done in prevention of dispute even were » , , ^ »tl "J . > 

of the declarant , and although in the belief that his title W. ^ 
the same circumstances ns the party seeking to a vail mm 
Thus m Ooodnght > Moss Cowper 591 , Lord Mansfield i a , 

utneo saul “ I have known advice given to a latiier 
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be evidence, because you cannot be sure, that in admitting the depoatioibd 
witnesses, selected and brought forward on a partictlnr side of the que 1 , 

embarked to a certain degree with the feelings and prejudices j ,e j 0 ”® 1 
parti culm side you are drawing evidence from perfectly unpoluteu .j 
where the point m controversy is foreign to that which was before _ 

there never lias been, a lis mota, and consequently the objection ao 

Personal knowledge It is not necessary according to 
that the declaration should contain only matters v?i thin the ,? e /j " < or,, 
of the declarant Wills Ev 218 In MonUon\ The Att Oen ** . ^ 

147, Loul Brougham said “Another restriction wis a S 00 ^ 1 given 

you cannot mount, ns it were a hearsay upon a heai say , but m otV 

in ev ulence as hearsay must only be of the first degree, so t ^ 

words, that after connecting A with the family, it is compete , 01Tn j^r 
to give in evidence declarations made by A as to what came wi pec ting ^ 

sonal knowledge, but no declarations as to what he haa distinc* 1151 

family from others There is no warrint, however, for t i, e party 

lho declarations tendered in evidence may either refer to _ to ^ 

of his own personal knowledge, or as is much more frequent y A uce d a« en 

he heard from others to whom ho gave credit , for they are * > Jj, c htbf^ 

donee of reputation in the family, and that is the only fraditi° n can i! 

d it ion in a family can be proved, and the subject matter of qt1 tement3 ,, 
perpetuated in testimony ’ feo declarations may be bos seJ ,10Qp 3 L 
to him by a relative who has such person knowledge {Doe |V 0 f hev , 

oi they may be based on tradition involving any number ot f am ily and* 1 ® 1 
so long ns it is the tradition of deceased members of tin >« t j V> 
strangers Qoodrvjld \ jtfoss 2 Conp 591(594) Whit To j n tend p: Eh 
=11 (514), Shedden v Alt Gen 30 L J P AM 217 Bu “"j «1A » 

found on family liearsaj or tradition, the declaration ■ 9 , e " s!1 ble, since'! i . 
different documents which are not produced it will be o0( j evd lepc 

more than a reproduction of documents which might mdee D ° duce d ml*. , 
reputation themselves but ought for that P u rP° se, J. the aeclarflM 1 ' w 
Davies v Lowndes, 6 M aG 471, Wills Ei 21 » Bu* a^smad^ U 
deceased widow, respecting a statement which her husband n w hicb h > “ „ r 
who his cousins were,— as also the declaration of a fehtn* J{ t hi * 

generally that he ha9 heard what he stite9 —have be ce ff0U id 

not so the mam object of ralaxing the ordinary rule ® f 0 , g ise d relat‘d 3 
lated, Bince it seldom happens that the declarations of d as ^ W ^ 
matters within their personal knowledge Tay 9 W > A gn 10 ‘ w 

2M &P 20 Stanley v II ade 7 Sim 611 , Hobson v Alt a y«J ^ 

500 So also proof by one of a family that many y re putat l0n , l ]n 
brother of the person last seised had gone abroad, tha n(>ver ‘ 

family was that he had died there and that the Wltnes death 

family of his having been married, is presumptive eviaem, 
i8*ite Doe v Banniny v Griffin, 15 East 293 ], c «ibk 1,1 /■„ 

Declarant s means of knowledge The ordinary \ 

situation would be that the declarant must appear t . 

or fair opportunities for acquiring knowledge on tne J sUC |, i 
in England ‘the tradition must be from per-ons h S f r0 m th« r ® itr< 
with the party to whom it relates, that it is natural and 'j t j, a t th pT , * ti » 
habits and connection, that they are speaking the t » y e3 _ 51-4) g0 . 
bo mistaken,’ (per Loi d Eldon m II hit Cloke v 2*»«, , oW iedge 

— * ♦»*.* should have had personal Kno r ! 

each and all » 

j facts as accepted by $$ r< 


' m v - 

not necessary that the declarant should have had P erS0 T,_i 
stated It is not that they have, e 

tion but that they at least know the facts as nccepieu uj >*"“"31* c- f , , 
tradition, and that this understanding, based as it was ° r V’* w jedgo 
is pnma facie trustworthy , II ujmore § 1480 Pcrsonaltno ^ ^ Jf / 
therefore necessary Monkton v Alt Gon 2 RuaS & __ rn e<l 
Case 4 Camp 41G Tho difhculties then that nri“e a*e ©onw th0 t |,a* J, 
the lino between declnrnnt3 that may fairly be suppose j /* 

and those that may not Tho que°tion hero are of two gen 
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a line be drown between those who art relative*, *. e strictlv numbers of the S 32, 

familj* ’circle, and those who are not, i & rv mts friends neighbour* ami th*» 

like? feecemllj, shall nnv line be drawn Ik tween different Linda of relative* 

for example according as the) arc near or distant, or ns thc> nrc rdattd bv 

consanguinity or b> affinity 9 The required qualification then, in gemrnljna) 

bo supposed to be present whenever thero nr* found persons * hkd} to know tin 

facts ' * having nn opportunity to know the fact* or holding a relation rcnderuif 

it very probable tlmt he would lenrn them trulj ' If it is so the lmo nee l not 

be drawn strictly nt relatives But the language of Jjonl £ViI m* uhe interrn 

of the person in knowing the connections of the famdj (rbir/rr v Yottny 13 

Vet 110) does require the lino to he drawn there excluding non relative*, 

IPtgmore 11SG, 1437 ^ce nl«o Annnicy v Uigkrra, 17 How St Tr 11CO, 

Itxnn »\ H olstltt/ 2 Ivoe Eccl 135 Duehrmof Ktngrton s Tnnl 20 How St Tr 
355, Ittrftlei/ Vctragf Care 4 Camp 101 If afkrr \ II mg firli 13 Vrs 
413 Johnson v Loir non, 2 Bing 8G, Car eg > O Shangfai'wy 7 Fur 140 
Pohnt v Qray, L R 12 Ch D 12G But “ *uch n narrow tc t seems t*o narrow 
Lvm m Lnglnnd, whore «o much of personal advancement and mt*T-l 
pro spent) for tho individual depended upon his famil) rnnk nnd his right* of 
inheritance, it «eems too much to saj that only tho*e who Iisto this immnhat' 
jwpertj interest in learning the fnmilv lu«torv can no«*ihI> have tidcqrmte 
information , for famii) phvaicinns and chaplain* old servant*, and mtim’e 
friends maj, in ca*en !>e equal!) nnd sufficuntly informed.” IT imnorr 5 1437 
HiO onlj reasoned defence of the narrow rule i* found in Johnroti v 
2 Bing i?G where declarations oF one who had been a hous* Iwr in th* family 
for 2 1 >ears were rejected liesl C J in giving the rrn*in of the rejection *n 1 
“Lvnl noo of that kind inu*t he subject to limitation othcrwi«e it mM lv n 
K»ur«i of great- uncertainty , and the limitation hitherto permed nam-ly t*** 
confining of such evidence to the declarations of nJation* of the frmtlv nPcnl# 
a mb nt once c rtam nnd intelligible If the ndmrsibilitv of «och md<mr* 
w(n» not *o restrained, we should on ever} occasion before t*-* testimony ro H l** 
nitmtlvd, Iiato to enter upon a long inquiry n« to the degree of Intinarv or 
confidence that •ulxishal between th' nartv and the decrawd dec!»rarJ ” 

“ It may !>* noted,” si y* Prof lliynorr ” a to tin* rraiomn'* frrt, th-t It# 
rc^ilt i* inconsi»!ent with the general language usd in ih« e-’diT J4 b-ul 
ophibrn* and Is supportable cnlv on the nnrrow te«l rf 7x>r-f f nhrr Mme 
mentioned second!), that the #j>vn! rm»on given nnmHv, the in-’’mr'*''tr**ee 
of on invutigation into surce* of knowledge l* ntiona’r- » m t 1 * law rf 
r Tltlenee , for no Co irt i* allowed to decline to invr*tir*te tie Kmrcr* of n 
Witnr** « qualifi alien# so far n* mar b* nevr»*an whda m ra-h r**" j* * » ire* i 
gotlon nee-ll»e no man tMiotn than th Judge # diMirriion perm tr , and, 
iHtlhe proof of Intim* r in tV bouv^iold woall «un-1v t»e r« x**r-e t-b-s* 
than proof of family in«mlv*r*hn* 1* often f wind to 1>* II i’*" o f ll“7 
BpetUl tatant of kaowledge In orlrr ta render a liucioti 
uaderwctJ'n 32. eln*« ( r »i it i« neeeiory tbit pno( c * ee^njxtrrl l^cwi 
iwl be given Th* harden of pr^f l* up^n tV par'r *bi rtf r* #ucS nAnr 
^ en * que»tion d idiuanihlp llie *uirr»at# ( ( mnmM « In in’ t 

to K» apeaking from <!mnd from ribfn lm ini* tire 

ef prrwn* fmm wbetn det rM ti jetlaJ >d ’<v } sr^yyn \ 

/Vci f, Mva. 1» J " ftiritilh « liettw-4 l‘ s 

,i l u c rriwa biurf »p*f»U <1 U vlo.fr, #*• i 

the eateeval lm; made (w (,•'* lnfitotwr f I « rrttiiis pr«« v leesh, J 

*r q«e*t i<sn is sdatwKV in ♦Trlenc*- i *• I* ^ »e% r a 

I«cL*Ju« »<X \\,b m»\ 1 It P,M>jA ;*-!'/ Irl fML 

#)«i leef*- t <• ll/»u * «jlt 3\ *» It; 

t.v»,V t It t^hOri'a ”» learn *u e» r » «,w,r fi 
* y-vikwi a t« ~r<,' [ r.ei a veiVt t* i' e tw-Jr t * vw * li u > t 

t-*t )L*s-.rt? e »t *-'*• »' v* ki. * r* , 

^^•Uko t .MiWn M 1\,N SV* •*»•■»!« tm vl' j*. 

st.J-e%«v» c { l k , 1 1! t-» « * I f , k awir 

thp U.’f s'ufce t ~ \ f ,,- ^rg: "» 

t tfi t*x** * » * v * fra* « «' *» * v *«*> *t er » , * P , ‘ t' » j. ^ ^ 
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be admissible in evidence Under 32(5) Anandi \ Naild Lai 22 A ^ J t 
46 A 665 Unless it 19 shown that the person who files a pedigree m w 
special means of knowing relationship between the parties the pecngr ^ 
be received in evidence and it cannot be accepted as evidence that ne ^ 
ledge Proof of special source of knowledge is a pre-requisite to tne > 
of the document in evidence and until the document is received in ^ y, 
presumption can be made from the statement contained in it 
Sender, 90LJ 186-4 U P L R (0 C ) 79 ^ 

Qualifications of the declarant Upon the general principle 0 > et 

knowledge, the qualifications of the deceased declarant m3 _ 8 jj 0ira r 

whatever is relied upon as equipping him with information m , 

advance Banbury Peerage Case, 2 Selw N P 764 , ‘'eeaLovaj ' Lj^ mth 
Ev 213 214 In India the existence of special means ol t 

declarant is pre requisite for admitting such declarations In » tv&3 H 
Eanjan Bahi, 12 C 219-12 1 A 183, d deceased muktenr 9 In 

m to prove the relationship amongst membeis of his client At tbat^- 
allowing the evidence Sir E E Colhei said “It has been object ^ ^ 
muktear has no special means of knowledge, and therefore ^hereapf^ 1 
Withm the description of persons mentioned in this section Jadtes. 

that he had any other knowledge than as mukhtear acting to* , , n timSttIi 
19 not shown to have been a member of the family, to nav ^ t j, e farm 
connected with it, or to ha\e any special means of kn°wi c. e within 1 ” 
concerns Therefore m their Lordship’s opinion he does n >f g gp a j 0 &) 
description of a person having special means of hnowieog that «- 

Bahadur v Bhupendai Bahadut , V A 456 P C whflttbatr^ 

declarant has sufficient acquaintance with the family to kno , ^ fiTj- 

tion is T Yiqmoie § 1490 Evidence of statements made hj ^ given 
priest as to the relationship of the members of thefanulj r h 

clause 5 of section 32, which is wide enough to include the 1 i 

Lai v Eadha Bibee 4 C L R 173 
settlement Court is admissible in evidence 


So also the pedigree^ |. vl ^„ c e W 

settlement Uourt is admissible in evidence under t> 32, cl 5ott pedi^*, 

upon proof that the person making the statement containe 1 ^ fo. Sin , 

dead and had a special means of knowledge . a 
lnd Cas 199 The statement 111 a pedigree, made iby a .deco ^ thereof £ 

branch of a family, regarding the descendants of another jn fV i!e 

any dispute arose as to the latter is relevant and a to an J r 

Syamanand v Rama Kanta, 32 C G So al-o a statement on l) of* f 

tionship contained 111 a document signed bj scv eral per on > rj tW d(H 

are dead, io admissible in evidence under ol (5) of sectioi - time® ^ 
Mmadhab, 2G C 23G=3 C W N 8S, A pedigree hw ol n( ln^;p 
regular settlement and accepted 


bj the Settlement Court 
7 the pedigree was gU ch 


evidence, unless it is proved how the pedigree vviw 1 <Y r Mother such K’* l> 3 *‘' 
upon the statement of a person since deceased and wnc ^ a3 7>s *•- 
special means of knowledge Mohammad a Brijraj,o San l 't** 

death of one II a Mahomedan lady, the question arose , g0 ,veiv •* ^ 

the legitimate children of Z a predeceased boh 011 produce** ,A. r *r 
Certain documents bearing dates from 18G0 to 

II asiha office, in which H then living has described ‘o docum** *.« 

their mothers as the inutta wives of her son Ilrhl th * . j lB ,l the h> 

admissible in evidence ns containing statements by one ^ not * n , ft 

of knowledge made at times when the present controvtr } • ^ ^ > * y' 

plation Baler Alt Khan v Anjuman Ara &mm i2oA W } * 

UnlmniiiiirHl J lalhumnl IOC 6V> (!’ J 1 

of Muma the second wif. oflus maternal gran din uwr by " » i 

suit ns the next of her husband to set aside an idio*™ 1 . , R 0 f J/j * . fr - 
favour of KiJarnath hularnath denied the relation I 1 n ’ 

[Ushanlil Mathumnl produced a will made by the wi , fllirP ) ^ 

suit In which she tnte<], * I have no l^sue or nny nc j\ r 1 ti 

n.late»l t> me ns u daughters son and Rhaimtt Lai as ), j n ^ 4 
hroth»r Tl»e*<* are mj relative* on the husband e * lyifJ* U 
evidence Lori Shair observe<l "In this situation * 
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opinion that in the most solemn form, this lady had declared facts which mu s t S 32 f 
have been within the scope of her own knowledge, and, if her \ersioq of the 
facts be «onnd there can in their Lordship’s view, be no doubt that the judgment 
appealed from is correct” Statements as to the date of birth of a person con- 
tained in his deposition and jn affidavits filed by him are admissible in evidence 
under section 21 (1) read with section 32 (5) of the Evidence Act, if made by a 
per on having special means of knowledge whether personal or hearsay Ratn 
1 Mia u Goppa, 33 Ind Cas 909 Where the Courts below had rejected the 
evidence of certain witnesses on the ground that it was hearsay only and had 
not conformed with section 32 of the Evidence Act, and on the face of the evj 
dence it was sometimes uncertain whether the witnesses were speaking from 
their own personal knowledge or from information derived from others, but the 
Courts had considered it from both points of view and held it inadmissible, the 
Judicial Committee saw no reason to differ from the estimate which the Courts 
formed as to the credibility of the witnesses m the former ca^e, nor, in the latter 
case to question the manner in which the Courts had applied the provisions of 
section 32 Safiqunnissa v Shaban 26 A r >81 = 9 0 W N 105 P C Sowhera 
the witness is speaking from hears iy he must show that his knowledge is derived 
from the person whose statement is admissible under thi3 section Vide Jagatpal 
ismgh v Jageshar Singh, 25 A 43=7 C W N 209, 

Statements are admissible to prove the facts contained in the statement 
on any issue In England declarations are deemed to be relevant only in cases 
in which the pedigree to which they relate is in issue, and not to cases in which 
« is only relevant to the issue Steph Dig Ei At l 31 So evidence of this kind 
13 ? n ^ y k a ^ miS31 ble in England when questions of pedigree are directly m issue 
not where they arise incidentally in the course of an action Thus in an action 
for goods sold and delivered where the defendant pleaded infancy it was sought 
to prove the plea by n statement contained in an affidawt made by the defen 
dant s deceased father in a chancery suit to which the plaintiff was not a party, 
but it was held that there being no question of pedigree in the action the evidence 
was not admissible Haines v Guthrie, 13 Q B D 818 see aLo Figg v Trc^r 
oitrne, 11L J Q B 46 This rule thu-5 interpreted, say s that declarations, 
otherwise satisfactory, can never the less be used in those cases only where 
the issue invokes as material a question of pedigree, i e geneolagy —chiefly 
therefore inheritance cases Wigtnore § 1503 This view seems to have its 
origin in the observation of Lora Ellenborough, C J m R \ Erith 8 East 539, 
where he observed “ This was a case in which the question was, whether the 
declaration of the father of a bastard child as to the place of his the bastard s 
birth, was competent of that fact ? The only doubt which has been introduced 
jnto this case has arisen from improperly considering it as a question of pedigree 
Ihe controversy was not as in a case of pedigree from what parents the child 
has derived its birth , but m what place an undisputed birth, derived from known 
and acknowledged parents has happened The point thus stated turns on a 
'ingle fact, involving no question but of locality and therefore not falling within 
the principle of or governed by the rules applicable to cases of pedigree , and is 
to be proved therefore, as other facts generally are proved according to (ho 
ordinary course of common law, that is hy evidence to which the objection of 
hearsay does not apply ” In deciding this case Lord Ellenborough appears to 
nave gone directly against the previous practice tide It v Grcenicich, Burr 
Settl Cas I, 343 , R v Niitlcy Burr Settl Cas II 701 , R. v llolg Trinity Cald 
Just Peace (Settl Cas 141 cited m Wigmore § 1502 |note 1) In Harbcrl v 
Ttickal, T Raym 84 where the question was ns regards the capacity of a devisor 
to make a will, Ins father s entry of ago m almanac was admitted Histori 
cally these declarations were fir«t customarily (though not exclusively) u«ed in 
England in inheritance case** whero the pedigreo or genealogy of a claimant 
was directly a part of the issue but on principle, the kind of i«sue involved m 
the litigntion ought to hive no bearing on the ndmis'ion of thc«e cla«s of declara 
tion« A deceased father s entry in a family Bible is equally trustworthy or un - 
trustworthy whether the issue subsequently anunghapp ns to be framed upon a 
claim to an inheritance, a plea of infancy to a promissory note or an application 
to appoint a guardian Wtgmorc § 1j03 In th» majority of American jurisdiction* 
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this limitation is ignored So the declarations are now admitted 1 whatever & 
general nature of the lasue, -and whether or not the isaueisoneof genwlV 
pedigree, or descent, Wigmore § 1503 In Inhabitants of North Brook pea 
Inhabitants of Warren , 16 Gray (Miss) 171, the rule is thus laid down 
the authorities seem to limit the competency of this species or proof 
where the mam subject ot inquiry relates to pedigree, and -when the ’new 
birth, marriage and death, and the times when tho c e events happe ^ 
directly put in issue But, upon principle, we can see no reason tor 
limitation, If this evidence is admissible to prove such facts at ail it 0 ’ 
so in All cases, whenever they become legitimate subjects of judicial ^i r,"? 
tron ” Similarly in the colonies the rule laid down in Haines v Uut nr 
13 Q B D 818 was not followed In Mahomed Syedol t 
Yeoh Ooi Gark, (1916) 2 A G 575=21 C W l N 2o2 a plea of ^ 

in a salt for mortgage But evidence of entry of' date of defendant 
by his decea a ed father in a booh containing famih records •of® , (p- 

and marriages was held admissible, 'under Straits Settlements ... r- 1 
nance, 1893 So also under section 32(5) of the N f 

evidence is admissible In Dhanumal v Nam thunder,! C «> r 
265 r a plaint in a former suit, verified by a deceased mem De , 
and ns such having special knowledge, was held -admirable Kfre 
(5) of thcEvidence Act, to pro\e the order in which certain P®*. ® r J i 
and-their ages In delivering the judgment of thp Court- Bow . j, i 
'‘It was contended on the part-of the plaintiff on the -authority . jj, eC ji a twj f 
cases that n« the question at issue in ihiB case did not 
of .an} relationship by blood, .marriage or adoption the ^ i 

and the statements were excluded by tbe ordinary rules . ..gihflVte* 1 ’’ 
think that on this point the law in India under the Evidence 
thaJnw of. England and that the effect of the section l9 *® . „ 

made by such a person, relating to the existence of such i .ftt the F*' 

to provo the foots contained in the statement on .any issue, a ^ 

was admissible hero to prove the order in which the -son 13 ‘ tl «f lic tcril5’ F*' , 
vv ere born, and their ages, and when udnnttcd, to-mj mmo, icca H bi» u \, 
that the defendant was the son who was horn on the Oth Ju dA* 

in Nam Chandra v Jogcsuai , 20 C 758, for *kc .purpo t 

of a .question of limitation, it was nccessarj to prove the ,. mcn tA is* * ,i 
birth. The plnintifl and one of his witnesses ouch spoke 1( , fm£r tothf'* 1 '!, 
him by relations of the pluintifT who were sinco deceased rei £ the 
tho plnintilTs birth Tho defendant objected to such ovidcnc .v 0 
of frames v Outline L R 13 Q B D 818 In delivering u 
Court observed ' In the discussion which nro a e on the poini ta rv 

«lronclv urged for the appellant that the statements of dece V* uC( j-f #***, 
to tlio ilnto of tho plmntm s birth were not ndmis a iblc ns . oft tfe & a 

22 of the Indian Lvidcnca Act, and tn support of that con t the y» 
frames \ Guthrie, was referred to It was further *4, mdeahn? *-"a 5 
England, in this n e pect is the same ns tho law of India, nut <J , is 9 

point wo must bear m muid that when tho Lvidcnco -ivc -*.uW * 
counlrv this quo tion of hearsay evidence was not then s o i ut f 

now Nome of tho text-books supported tho contention, tn at (j. t. 

nlmis'ihlo to prove the dnto of birth, and looking at ulu and lJ j r ,t 

nation J2 we think that the view was adopted by the I/Ogi .. A-t / j „ 
a statement is admissible in evidence ’ The case ot & / mu*** 1 T 
Sreedam Utundr, 13 C 42 has been pnicliuiJlj onrniiw ij ^ 

(Jvtndra sujmt |b> r' r 

Kind of faets that may be the subject of the 


On «*C. 

•a fhotutl onir i» jurama -rnmiij --- 

/ J m lterkflMj IWmry Qxie, 4 tump 41b, ‘•are na *°*~ &*«**** 


I nD^itib lliO'n fid« for tue tru*twortbine ,, !» of whien 

rbottld onlr lx admit! -d **1- a only tran wetton y c ^ 


• ^ m IK-rneiry j rmir vuw-, •* - c --nt TT ^ 

n-latbns of the jwn^ Tlierefort* what is lhm ifroppeu in 
i J*h may tv pr^amM to be tru<* " Tbe pn°cq > * '* . | 

toeW w.ii, wbHi tl^» d^laraiwns may b eonoernw to t-f 

merlr a« o’ impertanc>f in tS* fatnilr life flu^ certa.nlj’ m 





HEARSAY OF -FAMILY is OT - EXCLUDED 


541 


date o£ birth, .marriage, and death, and the (fact and degiee of relationship-*-^ ' S. 32 
Imnlwaya been conceded But ihere has been more or less fluctuation 'and 
uncertainty about the exact limit3 to be apphed> and upon certain classes or "facta 
some doubt still unnecessarily exists Wtgmore § 1500 In Gnmitadcv Stephens 

Kent Assizes, 1697, -Bull N P 294, as to what are questions of pedigree, it has 
been said ^Hearsay is good evidence to prove who is my grand father, when 
he married, and what children he had, etc , of which it is not reasonable to 
presume I -have better evidence So to prove my father, mother, couBin, or 
other relations, beyond the sea, dead, and the common reputation and belief 
of it in the family gives credit to such evidence ” On the authonty of R v 
Erith, 8 East A39, the place of birth or death — something more than theiact of 
birth or death — has by some Courts been thought to be inadmissible But the 
question was finally settled in England in Shnlds v Boucher, 1 Dig A Sm 53, 
where Knight Bruce said * If the place of birth m Bex v Erith had been n 
genealogical fact as it was not,- had been material, namely, for any genealogioal 
purpose, which it was not, Lord Ellenborough and the Court of -King s Bench might 
possibly have -dealt with the evidence differently” Seo also Lord Brougham 
E G inj \Iankton \ Att Qen 2 Rues AM. 156, where he observed butdeclara 

turns of the nature of pedigree, that is to .say, of who was related to whom, by 
v hat links the relationship was made out, whether it was a relationship of con 
sanguinity or of affinity only, when the parties died, or whether they are 
actually dead, every thing in short, which is, strictly speaking, matter of 
pedigree, may be proved as matter relating to the condition of the family, by the 
declarations of deceased persons who, by evidence dc hors tho-e declarations, have 
been previously connected with the family respecting which their declarations are 
tendered ’ Moreover since the proof of a particular relationship .often depends 
on tho proof of some specific fact, such ns birth, marriage or doath, or tho date 
or place ot such event or some incident connected therewith, or tho place of 
residence of some particular person of family, or other matters of family history, 
these facts are also regarded as matters of pedigree within the moaning of tho 
rule when they thus tend to prove a relationship which is m question Wills JZi 

-12, Monklonv Att Gen 2 Russ A MyL 147, 156, Betti / v Ncif 7 Jr CL 
17 A statement ns to the age of a member of a family , made by bis sister is 
no doubt admissible after her death under section 32, clause (-5), illustration (e) 

Ihc principle of tho decision in my opinion is that time of one's birth rolate^ to 
the commencement of one’s relationship by blood and a statement therefore, of 
one s age made by a deceased person having special means of knowledge relates 
tho existence of relationship within the meaning of section 32, cl 5 Oriental 
Goiernmenl Secui ity L A Co v Narasimha Chan, 25 M 183, 209, 210 , spo jUso 
Rim Chandra v Jogeswar Naram, 20 C 759, Bipmbehari v Sudam, 13 C 42 

Contemporaneousness of the Statement. It is not necessary to show that 
tho declarations wero contemporaneous with the events to which they relate, for 
as Lord Brougham has well obsorved, such a restriction “would defeat the purpose 
fovwhmh hearsay in pedigree is let m by preventing it from going back beyond 
the lifetime of the person whose declaration is to bo adduced in evidence , 
and to u«o n homely illustration — it would render inndmissiblo the statement of 
a deceased person ns to tho maiden namo of hiB own grandmother Ifonlton v 
Att Qcn 2 Ru^s A .My 157, 158 , Tag Ei § G39 


Hearsay of the family ns to particular facts is not excluded. “In c n«e* 
of general rights, which depend upon immemorial usage, Jinng witnesses can 
only speak of their own knowledge to what ha9 passed in their own time, and 
to supply tho deficiency , tho law receives tho declarations of persons who are 
dead 1 here, however the witness is only allowed to speak to what he has beard 
tho dead man say respecting the reputation of the right of way or of common, 
or the like A declaration with regard to a particular tact, which would support 
or negatiNC the right, is inadmissible In matters of pedigree it being impos- 
Fihle to provo by living witnesses tha relationship of pa«t generations, the 
declarations of deceased members of the family are admitted, but here as the 
reputation mu*t proceed on particular facta, such os mamages, births, and the 
Ithe, from the ueccasitv of tho thing the heorear of the familr m to theee 
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particular facts is not excluded General rights are naturally talked of in the 
neighbourhood, and family transactions among the relations of the parties 

Therefore, what is thus dropped in conversation upon such subjects may bo pre- 
sumed to bo true ' Per Lord Mansfield in Berkeley Peerage Case, 4 Camp 401 
Cases under clause (5) Very liberal interpretation should be given to the 
words '‘when the statement relates to the existence of any relationship by 
relations ” Statements made by deceased members of the family about oertsi 
facts of family history and statements regarding the seniority of memow» 
the family are admissible in evidence under clause (5) Krishna Lalv ' 
104 Ind Cas 299=1 Luck C 97 = A. I R 1927 Oudh 278 A statement as to 
the cxi tence of a relationship is admissible even though it wa3 made in P ^ 
ous suit in which the issue w is the same as in the present suit uow 
Baldeo Sukul, 105 Ind Ca« 26 Oral evidence was given by a per«on a b 
relationship between two parties and he based his information on 8 ". A 
prepared by his father The pedigree was not put m evidence, aorany . ^ 
tion laid for letting m secondary eudence Held it was inadmissible , , [(W 
mat v Kujrpamyyangar, 91 Ind Cas 462= A I R 1926 Mad 475 
ment as to relationship made by an attorney in the discharge or m* 
within the scope of his authority is admissible under this clause 0 j e j,y a 
\ Bishesicar 5 P 777 Inam statements concerning a ,* jn V hv Burn*"* 
person who is neither a member of the family nor connected with * * 
himself nor haung any special means of knowledge are ,na dm is ' -o^qglnd 
Idm Knshnamacharlu v Sathulurt, 1925 M W N 117=* — L jOipuai 
Cas 648 = A I R 1925 Mad 823=48 M L J 467 Entries ■" 
on pedigree and attested by all co sharers are admissible uaaer , 

Baijnalh v Rajja Singh, 120 L J 571 = 2 O W N 872 If e 
person os to his parentage is admissible under s 32 ill (k) « 

Ind Cas 407 = A I R 1925 Oudh 5J7 , . nA , ernl ty beff 

A statement by a person in a mortgage deed as regards tus V mUC h rs tb'* 
any dispute arose is admissible in eudence under this [clause sin , father ** 

son when he grew up would have had means of knowledge tna 
a particular person Santu v Tara 10 O & A.L R l 226 m X b y 8 
is admitted in evidence it must be shown that they were ma ^ b i ed c “ 
haung special means of knowledge of the relationship >» “ ^ pon 

an old genealogical tree which no longer exists the person who 966*1 
for the old document must be indicated Jhobaliv oaL fti J- - i. c3 tion W * 
P 585 A recit il as to the date of birth in a guardians hi ] P other con^ tl0 ., 
person having special knowledge is admissible in evidence wn re hti 0 ffW D 
ire fulfilled Prohladv Bamiaran 38 O L J 313 ■ A 1 ‘‘ t '“ e ”™cute3 by MW 
own relationships made by a person in a will or mortgage ^ixjobj** 
admissible in evidence under s 32 (5) of theEvidence Act,and ^ ou ld 
because it related to his own relationship Such a construe ^ 
illustration (k) [to the section wrong Jlullan/i yema 
Sumbbamnoit, 13 M L T 515=19 Ind Cas 740=25 51 L < J ^° bfl recciv^ 
made by a deceased sapinda as to the circumstances under w , ef th' 3 cl . ^ 
sum of money m connection with the adoption is admissiD fialsv* ^ 

as it relates to the existence of relationship by adoption Van , (^jurt w t 
36 M 19 = 18 Ind Ca« 939 A pedigree filed m a Bttaea^ tn dc t 

preparation of Khewnt cannot be put in evidence as a * irp0 e d r A« s 

32 (6) It can be admitted only under 6 32 (5) for ^bich P«»P of « tff*, 
proved that the document represents a statement as to the c pccI al 
relationship by blood or marriage made by a person who £ the 
knowledge m respect of the matters thus stated and niaae o fi < gee «l-° %.,y 
now in dispute was raised Mathura a Bhutan, 15 u by td* ■*’ 

bah % Ttlok Chand, 36 Ind Cas 66 A statement in a will ^ 

describing his adopted son, aged so and so as the 6 ® Io . D ^r tbe \1 

to prove the age of the 'boy under s 32 cl« 5 and b o r <T 3^* V 
Knshnamacharxar \ Yeeraialh, (1913) M. AY N 355 = 13 . lb? ‘ ij 
L.J 517 — 19 Ind Cas 452 The que°tion for decision i was I 

Ian t wan the legitimate daughter of one K and R /of d pf 0 **’*' 

that R wju not the legally married wife of K, and in proo 
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compromise and a decreo between It and another person by which R obtained § 32 
only a small amount as maintenance He also relied upon a statement made 
by R on a certain occasion admitting that she was the concubine and not the 
married wife of K. It was held that the statement of R was admissible in evi 
dence under section 32, clauses (3) and (5) Parbati v Maharaj Singh 10 Ind 
Cas 183 A statement made by a person before a public officer ns to bis son’s 
age is admissible m evidence under * 32, to provo his son’s age Bappa Baja v 
Kondu Raja, 9 Ind Cas 324=9 M L T 220 The statement of the deceased 
maternal grandfather of the testator is admissible in evidence to prove the 
letters age Deberam v SomaneJa , (1911) 2 M W N 383 A pedigree prp 
duced in a Settlement Court is admissible m evidence under section 32 clause 5 
upon proof that the person making the statement contained in the pedigree was 
dead and had a special means of knowledge Katin Singh v Balraj Singh, 10 
Ind Cas, 199 Hearsay evidence is not admissible under section 32 clause (5) 
of the Evidence Act, to proie the case of fosterage, in as much as, even if it be 
assumed that connection by fosterage can amount to relationship m any sense 
of the term the relationship is not by blood, marriage or adoption Pnnee 
Mirxa v Nouab Qudsia, 24 Ind Cas G43 The term * adoption m clause (5) 
of section 32 of the Evidence Act is not to be interpreted in a restricted sense 
The relationship between n mohant and his chela is a relationship by adoption 
within the meaning of that clause A statement in a will that A has one chela 
B and has no other chela , is one relating to existence of that relationship within 
the meaning of clause (5) of section 32 Aehyutananda v Jagannath , 21 O L 
J 9b =27 Ind Cas 739=20 C W N 122 Statements contained in the plaint 
m a previous suit as to the existence of relationship is a statement within the 
meaning of section 32 of the Evidence Act and having been made by a person 
having special knowledge of such relationship and before the litigation in the 
subsequent case arose, it is adnus&ible under clause 5 Maulad Khan v Abdul 
Sailor, 15 A L T 349 =39 A 42G Where the question is whether A born on 
a certain date is of age an entrv in a book containing the refiord of births 
deaths and marriages in the family kept by his father who is dead, that he was 
born on a particular date, is admissible under this clause Mohamed Syedol v 
Yeo O 01 Qark, 21 C W N 237 ~ (1917) M W N 162=19 Bom L R, 157=39 
Ind Cas 401 (P C) A statement by n Muzumdar that the estate should be 
banded over to X, as the sole wife of a Zamindar is admissible under s 32, as 
made by a person having special means of knowledge Knshna Theiar v 
Bamasami (1917) M, W N 201=33 M L J 277=40 M 871 

In Achyulananda Das v Jagannath Das, 20 C W N 123 = 21 C L J 9G = 

27 Ind Cas 739 one Baghabananda Das was the Mohunt of a ninth known as 
the Khumkukul Math He was succeeded by his Chela Sriram Das After the 
death of Sniam Das, Jagannath Das the plaintiff claimed to be his lawful 
successor as his guntbhai The defendant resisted the claim on the allegation 
that he had been adopted by Srtram Das as his chela The plaintiff proved by 
satisfactory oral evidence that Baghanananda Das had two chelas, the senior 
Jagannath and the junior Si tram Against this view the evidence brought 
forward by the defendant is the recital in the will of Baghaiananda that he had 
no one else as his chela except Sriram Das The question is whether the state- 
ment is ndmissible under section 32 clause (5) In delivering the judgment 
Mr Justice Mookerjee observed On behalf of the plaintiff it has been argued 
that the section should be strictly construed and that the statement in question 
should be excluded, first because it relates not to the existence, but to the 
non-existence of a relationship, and, secondly, because the relationship between 
a Mohunt and his chela is not a relationship by adoption On behalf of the 
defendant, it has been argued that the section should he liberally construed, and 
that it is only by a liberal construction that the view taken in the cases of Bam 
Chandra v Jogeshwar, 20 C 759 231 A 37=23 0 670 (P C) and Dhannumull 
v Bamchandra, 24 0 265 = 1 C M N 270, Can be defended In answer it has 
been contended by the plaintiff that the view taken m these cases, tir that a 
statement as to date of birth or marriage of a person is admissible as n statement 
relating to the existence of relationship though in accord with illustrations (ft 
and (m) of section 32 is opposed to the view taken in Bepm Behary r Sudani 
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13 C 42; Sattnh Chnnrlra \ Wohcntlra Lnl, 17C 8 19 nntl font Krishna t 
Mmttndrn Mohttrii 20 C L 1,302 It it not nec'smry for oar present pnrpo* 
to determine whether tho fluctuation of judicial opinion indicated tn the ho 
pets of decisions mentioned is more nppi rent than rciu, nnd whether they Bit 
not ho reconciled by n recognition of th« principle tlmt a statement « i0 r 
time of commencement of relationship is so Indissolubly associated 
existence of lt-elf of the relationship, that it may 1m rightly -regarded* r “. 
tindiio stretch of language, ns n statement which relates to theextstfu««n 
relatiomhip Oriental etc Co, U v Xarashmha, 23 M 183 and 
Kuril \ Hainan 21 Iml Cos 519 But whatever view may be adopt ™ , 
that question, it does not directly affect the point raised before us for era , 
tlon, tin fir-t, is tho relationship between n 3 [oh wit and bis chela a wl® 1 ( 
b> adoption, and, secondly is a statement tint A liasoncfflfw l*® 0 ^ 

other chela, a statement relating to the existence of a relationship 7 » ^ 

opinion that both thc*o questions should be answered m theuffir^ure ^ f 
first place, there is no reason why the term ‘ndoption «hould be ,* n 13 -foccd 

restricted sense, tint the expression that A has adopted B as niswi^on 

in judicial decisions of the highest authority In the second place* L, j be 
‘ relates to the exigence * is obwoualy ten comprehensive flna ” 1P s <tod 
construed in the narrow aen c e suggested by the plaintiff* This view 
with the decision of the Judina! Committee in Mohunt Jlhaipcan ^ 
Jtoghunandan, 22 1 A 91-22 0 313 I\ C In that tbo cog»^ 
office of Mohunt lay between one HaqliUncmdan, who claimed to oe * 
of deceased Mohunt Ifonqrtb (both of them chela* of Chalurbhuj) oau 
who claimed to be the chela of Iloi/rjrib The plaintiff* contended in , 
nntiwns not tlio chela of Ifoifgrtb, while tho defendant asserted m , [yp 
WU3 not the chela of Chalturbhin and. consequently not the 
A petition by Cftai/ar&Atf/ way adduced in evidence, containing ttre ^ 
he had mo other chela or heir besides Iloyrmb , and this was 
to disprove the allegations of Paghunamtan tliat be nlso was , p0 j ja h 

The statement wus treated ns admissible m evidence but was ^jj^ssibfo 111 
conclusive ” So also statements, mado by a deceased person are f rf j a0 on 
evidence under s 32, cinuso (5) of the Evidence Act not only to P p f inct# 
ehip'by blood, marriage or ndoption, " but nlso dateof birth on tn ^ ^ piod? 
A document containing a statement of a deceased person ^ ernfef cf 
of succession obtaining m a particular family is nlso ndmissi r fl jf qcv 
P atambar hunt \ Hainan Verina 24 Ind Cns 519 «ee nlso 
Aoraui, 7 lnd Ca<* 218 uesti<> n8r< ’1 

"Where on the* death of one H, a Mahomedan Lady, * Jj ib*®, 

whether 6 and W were the legitimate children of Z, n predweas 
co were H'a heirs certain documents having dates from loou to , j tSt; nbfL, 
produced from tbe JPastia office and jn -which H, then * lvin F , g( jn 
ancbW J as her heirs and their mothers ns the mutla wives ot n ^ s t mo® 
admissible in evidence ns containing statements bt one who W 
of knowledge made at times when tho present dispute wavnot Wcoap 1 ® , 
and further, a ipetition presented to the TFasiL* office by o 
with F ft fccm of»Z, since deceased whose legitimacy was notque ___ _ n „ that 
H ; S husband, who had recently -died, as their grandfather, ana P 
IT^isifca allowed to hmtibe allbted to them; was also held artm1 ' 
matte by F agomst his own interest, and* as.gamgto*prov ^ 
legitimate horns good as F’a Baker Ah v Anjuman, 7 y n * |0 n n 3 ttr Q > 

25 A 236-5 Bom L Kt 410-30J A 94, The legal 0 fl 

nity^vaised by s 112 of tho Evidence- Act is applicable only ^ estaW 1 i*n f 

married -£ouplei A person claiming ^ as an i illegitimate son , an ^c»^ 

alleged paternity* like any other disputed question of ireian 

course -rely* upon statements, of deceased persons under >s *-» f 

opinion expressed by ^conduct under s 50 of the Evidence " ’ 


. j under s 50 or the Jiviaenut- Gbp ais \**BC g 

such ^presumption oidact as may be warranted by the evidence , ^j, 
Artvna uhell&m- 27 M 32 Hearty -evidence though >tcf be 
ie not'tinftdnnssihle in~questions of ipedigree, and by the- jWomj ^ case*" 01 
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description the declarations of illegitimate members of the family and al=o of S< 32 
persons who, though not related by blood or marriage to the family, are 
intimately acquainted with its momber3 nnd state, is admissible m evidence after 
the death of the declarant, in the same manner and to the «ame extent as those 
of the deceased members of the family Qhurreeb Hossain v Usumonmsa, 1 
Hay 528 Where the question is as to the age of a person, the entry of his 
date of birth in the school regi ter based on the statements of lus deceased father 
is admissiblo under s 32(5) and also under section 35 Munna Lai v A ameskart, 

AIR 1929 Oudh 113 A settlement of pedigree is admissible in evidence either 
under « 32 cl (5) if it be shown that it amounts to the statements of deceased 
persons, who wero members of the family and as such had ‘special means of 
knowledge and further that these statements were made before there was any 
controversy us to the point, which i« sought to be established by the said 
pedigree Saifarazv Iiajana, A I R 1929 Oudh 129 

A register of baptism, while evidence of that fact and of the date of it, 
furnishes even if it states the date of a person’s birth, no proof of the age of 
that person further than that, at the date of such ceremony, the person referred 
to was nlivady born Evidence regarding the date of a man’s birth has been 
held under certain circumstances to be admissible under 32 (5) of the_Evid?nce 
Act, but, tn the ca«e of an entry in the register m question, there is nothing to 
show by whom the statement entered was made, much less that the person 
making the statement had any special means of knowledge Af> Collier v 
3frs L Baian 2 N L R 34. In an application for letters of adminis- 
tration, the rights of the applicants to be considered the next heirs of the 
deceased depended on proof that the relationship between their great great-grand 
fa her nnd the great-great-grand mother of the deceased was that of full brother 
and stater To prove this a Kurts nama or genealogical table, made by the an- 
cestors of the deceased “by the pen of a gomosta and alleged to have been filed 
hi her m 1804 in a suit to establish the same fact, and a certified copy of an 
eua'-nmna, or deed of exchange, dated the 17th January, 1782 nnd corroborating 
the Kunsnama ns to the relationship were produced by the applicants The 
Kurtsnama was held ndmi stble in evidence Shaxadi \ Secretary of Slate 
foi India, 34 C 1059 P C 

Cases under clause (6) Entries made bv a parent or relation in Bibles, 
prayer books, missals, almanacs, or indeed m any other books or in any document 
or paper, stating the fact nnd date of the birth marriage or death of a child, or 
other relation, are also received as the written declarations of the deceased persons 
who respectively made them Tay Ei § 650 These statement"’ may be made by 
the declarant s own writing, or by assenting to oi idoptmg the writing of another 
This is also equallj true whether the statement offered be the individuals 
assertion or the family reputo IVtgmore § 1495 In Good) ight v Moss, Cowp 
594, Lord Mansfield C J said “An entry m i lather's family Bible an in- 
scription on a tombstone, or pedigree hung up m a family mansion (as the Duke 
of Buckingham s was) are all good evidence Similarly in I oules y Young, 

13 Ves 140, Et shine L G said “Inscriptions upon tombstones are admitted, ns 
it must be supposed the relations of the family would not permit an inscription 
without foundation to remain So engravings upon rings are admitted upon 
the presumption that a person would not wear a ring with nn error upon it.’ 

That the document containing the assertion i> a formal one— as a deed or will — 
does not make the assertion inadmissible Murray \ Milner L It. 12 Ch D 
845 Doe v Pembroke 11 East 504 Smith \ Tebbit L E IP & D 354 “buck 
statements’ says Lord Blackburn in Sturla \ hcccia, L R 5 App Cas 641, “by 
deceased members of the family may bo proved not only by showing that they 
actually made the statements but by showing that they acted upon them or 
assented to them or did anything that amounts to showing that they' recognized 
them *'A pedigree, whether m the shape of a genenlogical tree or map, or 
contained in a hook, or uoral or monumental inscription if recognised by a 
deceased member of the same family, is admissible, however early tbo period 
from which it purports to have been deduced- On what ground is this admitted ? 

Jt may be that the simple act of recognition of the document, and consequent 
/icknowledgment of the relationship stated in it, bv members of the family, is 
/ C9 
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some evidence of that relationship, from « hat* vor source? fata information 
bnve been domed, becan o ho was likoh from his situation, to enquire wk 
truth of such matter?, ami from his menus of knowledge, to ascertain it 
tho reason why n pedigree, when made or : (.cognised by a member of » 
is admissible may be, that it is presumably made or recognised by ! ® c 
qnente of his personal knowledge of the individuals therein stated to be rew 
or of in foimntton received by him from «ome deceased member of ww 
latter knew, or henrd from other members who lived before his time M 
it may well be contended, that, if, tho facts rebut that presumption, 
that no part of tho pedigree was derived from proper sources of mi , 
then the whole of it ought to be rejected , and so also if there be s o 
uncertain and undefined part, demwl from improper sources ^? t ,L firea 
framer speaks of individuals, whom ho dc c cnbes as living, wo thins , {| 
able presumption is that he knew them nnd spoke of his own peraoniu ^ 
and not from reference to registers, wills monumental inscriptions jn 
records or hi°tory , and consequently, to that extent the state' me ^ 
pedigree are derived from a proper source, and are good evidence oil ^ 
ship of these persons ” Per I oitl Denman in Dames v Lounaes, 7 •- 
211-213=0 M A Gr 525 When a statement is made in a wH“" * 
person in his own interest or in view of a litigation, it should not r 
'weight But when a certain person is described in the testator 
adopted son, that statement is a strong evidence of the formers re p tfW 
the testator Chandrcssuar v Bmhesuar, r i P 777 Entries m fl 
books regarding the relationship of parties are admissible unne 
Amnt Sana v Prabh Dial, 89 Ind Cns 989 

Will or deed Written declarations contained in wills or dee* 
sible to prove relationship Man ay v Milner 12 Ch D 845, , 

RIP & D 854 Sucn declarations are admitted on the princip ^ u p 
the natural effusions of a party who must know the truth, and /tempt# 
an occasion when the mind stands in an even position, witaou * , 13 

to exceed or fall short of it Pei Lord Eldon, vi If faUlods **** , 49 l 
514, Htgham v Pidguau, 10 East 109 Berkeley Peerage Case, 4 , L^Ie®' 
1 *«w tn become aa»“ , l( | 


the relationship stated m the wills or deeds in order to beco" 5 ® fi ii A^ rlt 
rsons Pam iiaram v Monce, 9 heen «et<] 

,Sf 

by a competent Court < 


ne between deceased persons Ham iiaram v Miy ' iee, u t uV* been eec " , 
agreement is admissible as evidence of pedigree even when it a jj 30’ ( 
by a competent Court on other ground-. Timma v , n ot re® 1 

al-o section 17, clause (6) of the Registration Act (III 0 , y 7, f n otp ur P orl 
inadmissible in evidence if the words ot omf F, 


n passage m a will inadmissible in evidence 11 me w«n» ''V.jV states ony r s 
operate to extinguish an interest m tho present or m future , er 
facts Such a statement would, if proved be admissible als ° 
clause (6) of the Indian Evidence Act (I of 1872) Chatnan n ot p 1 ^ .1 

20 B 562 But the incidental recital of a child s age in But w**®, 

exact age of the child Lilmoni v Zahamnnsa, 8 IV R j^ ris hna i» n ^ nrr \j , 
lecital is not incidental it is admissible in 
Veerabalh 38 M 166 = 19 Ind Cas 452, see al«o Oriental troic 
stmha, 25 M 183 (207), Pam Chander v Jogesnar ° ‘ ’ 
v Doraisinga 16 Ind Cas 943= 24 M L J 49 » ce a f P ire t ?,je 

The recital in a family conveyance by a trustee is ev J u c 

Slaney v Wade 7 Sim 611 So also an old and cancelled j meUiwC-, 

ns evidence of the existence and relative ages of certain <* jj 

the family from whom both parties derived title Doe v te j)oe V , 
The probate of a will is not a primary evidence for this purpo , ff j| it « a. 
1 M & R 466 Dike v PolhiU 1 Ld Raym 744 men* M- 

signature of the testator must be proved unless the age ot in in® » f 

circumstances dispense with such proof it is said, howe » ent 1 ' 1 ® r 

hook "or ‘original roll ’ of Ecclesiastical Court, contain! ? f p 
the will, are admissible in evidence to prove relationship " , n d^ 3 
A P 46 So recitals of descent nnd description of F fl * m th® F jV 
family instniments, will be received, provided the deeds c ° 
custody, and are proved or may from ago be presumed, to ^r artn y » > 1 

«ome member of the" family to which the statements ret?* 
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Pr Mm 111, Hastings Peerage, Pi Min 200 , Barthictcl Peerage, Pr Mm 62, 
Hengatc \ Oascoigne, 2 Coop 417 , De Poos Peerage, 2 Coop 541 , Stoles \ 
Danes, 4 Mason 2bS cited m Pay Ei §651 But the execution of the deed bj 
a relation is an indispensable icquistt Slaney \ Wade, 1 Myl A Cr 338 
Fort v Claris, 1 Rus« 604, Tau Ei §651 Though a person cannot claim a 
titlo under an unprobated will he can telj upon u statement contained therein 
indicating the relationship of the purtie Ilitnaiam v Pambaiai, 7 P at 783=9 
Pat L 1 484- A I R 1928 Pat. 459 A statement, in a will left b> a deceased 
person, to the effect that he and his brotlieis were living, earning and holding 
property separately, is not admissible m evidence under anj clause of section 
32, nor under an> other section of that 4ct Ookuldas v Chandibai, 4 S L R 
22o*10Ind Cas 967 


Family pedigree A pedigree which has long been hung up in a fanulv 
mansion is good evidence to prove relationship Guodriglit v Moss, 2 Cowp 594 
The words “family pedigree” m clause G should not be construed according to the 
standard adopted bj the Courts of England in regard to the pedigrees of English 
families Peoples of England widely differ in their habits of thought modes of 
expession and indeed in their entire system of family life Jang v Arjun, 
AIR 1928 Oudh 125 Where a pedigree brings one down from the remotest 
ancestor to the generations living contemporaneously with a person m whose 
time it is prepared, the document is a record of familj traditions as to pedigree 
and of the existence of persons contemporaneously alive The authenticity of that 
part of the record which embraces the names of persons who existed before the 
living members, re-ta on the ubsence of anything showing directlj or inferen- 
tial^, that the pedigree was prepared with any motive other than the natural 
motive for preparing and preserving a record of family traditions relating to familv 
pedigree Such pedigree is admissible in evidence Ibid In Kali a Pi osad v 
Mathura Pra sad, 30 A 510=351 A 510=1 Ind Cas 175 tho plaintiff gave m 
evidence three pedigrees The last one was ruled out of evidence as having been 
made post litem moto The second was admitted as i declaration made b> 
decei ed member of a faintly touching the familv reputation or tradition on tho 
subject of his descent mnde ante litem moto The first pedigree was al<=o admitted 
in evidence under the same conditions as the Mjcond As regards all three 
pedigrees Lord Atkinson observed at p 522 of 30 A “They are not ancient 
family records handed down from generation to generation and added to as a 
member of the famil} dies or is born, but documents drawn up on a particular 
occasion for a specific purpose by members of a family, and muit accordingly 
be treated as mere declarations made b} the per ons who respectively drew them 
up or adopted them ' But m Jang Bahadia v Arjun Singh ubi supia, the Comt 
observed ‘Nor do we think that the first portion of the ob ervation of their 
Lordships is intended to lay down an exhaustive definition of Tamil} pedigree 
as used m cl 6 s 32, Indian Evidence Act 1872 Those two words simplj 
indicate the highest and the be«t tjpe of family pedigree The decision does not 
“how that a pedigree not conforming to that standard cannot be a family pedigree 
See also Nam Deo v Ganoba 86 Ind Cas 847 = 8 N L J 29 Where the 
relationship m a pedigree table is corroborated in material parts b> the oral 
evidence and the table pruna facie satisfies all tho conditions prescribed by 6s 
32 (6) and 90 of the Evidence Act, a presumption should be maae for its genuine- 
ness Jagdeo v Velhoba 105 Ind Cas 81 The mention of a certain common 
ancestor of the paities in the pedigree table recorded at the time of settlement 
indicates that tho land in dispute was occupied b> him Sandhi v Dam, 96 -Ind 
Cas 349 Where in a pedigree table tlic common ancestor 8 name appears and 
the sons are found to bo in joint possession of the property holding equal shares 
the presumption is that the common ancestor held tho property Fateh Nurx 
Jtwan, AIR 1923 Lah 964 A familv pedigree may be a pedigree 
kept by a member of the family or b\ another person on its behalf and it can 
he admitted in evidence, if it is written by a family bard for tho purpose of 
keeping a record of the family even for its use and the use of the family Such 
a record can be admitted even though not signed bv the person making it, 
Anandi v Nand Lai, 22 A L J 6o7= 16 A 665= A. I R 1924 All 575 , see also 
Yohanstng v Dalpat Sing, 46 B 753=67 Ind Cas 235=24 Bom L R 2S9 


r. 32 . 
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S, 32. The words ‘‘fninil) pcdipm" m clatifio (G) of section 32, do notnece eJ 3nIyndjj e 
Buch a pedigree ns is m the po^s^-uon of n member of the family concern™ 
ror do they indicate tint the nctu d po a< *< *-mn of the record owl be vitn to 
fftmuj concerned In order thntn “family pedigree’ be ndmiwble in 
under this clause it is es«ontml that till the writers of the pedigree e homa 
apecinl means of knowledge Isthntui v Mohratn, G3 Ind Cas 90S. .. 

It is valid to Mistime after the death of n person that a P™ l “T ee “j* d 
hie general agent in a suit to winch the deceased was n party was ,L j ralW 
instructions and such pedigree if other conditions he satisfied would be * - 

bio m evidence in subsequent litigation Batbhad v Snpal 21 0 0 
Ind Cns 308 Where the plmnliUs filed tho family p-digrce extracted^ ^ 
settlement Rtcord nnd it was «i„ncd by some persons name<l in the p? » ^ 
was held that the document might be treated not ns a family pwigrte i.Urio 
under section 32 clause (G) but as a statement made by deceased per 300 ’, 1 T 
he acquainted with the facts ns to tin existence of certain relationship ~ 

Khclat 21 Ind Cas 271 A pedigree was filed before the Settlement ' . , 
year 1871 after being signed by thepn/anri nnd by two Lambardars 
both of whom nppenred in the j>edigree itself nnd ns to whom there Qg cerl 
to doubt that they wero now dead, nnd wns signed by the faettlem , 
having been attested or verifiul before him Jlcld that in view 0 , B pnbli 
stances, under which it was prepared, the pedigree should ho accept ^ uvaft ^ 
document withm the meaning of tho definition in tlioEu(ItnwA» 

Sarju Dc y Ram Ihrakh, 18 Ind Cn« 210 Entra-s in W 

note book arc admissible m evidence upon n question of * an *“; 1 C nV mord* 
(hey should be received with caution nnd subjected to severe sc t 

to guard ngninst tho possibility of fabrication Collector of gg 0 f to 

Otilra) 1G Ind Cn« G25 Although a presumption under sec timc of 

Evidence Act mny bo nmde with respect to a pedigree filed at ,. ontheg 1011 ? 1 
Regular Settlement of the Province nnd found on tho settlement n cU 4iw 
that it was more than 30 years old nnd that it was produed from v v that**!* 
yet before such pedigree can bo admitted in evidence it must oe ’ 

admissible under clause 5 or clause G of section 32 of the Evitl rvfar din®, 

Prashad v Bhutan Singh, 14 Ind Cis 339 Where a pedigree pw* lhat it b»j 
settlement proceedings was produced in evidence, and it was i an 0 ffictal boua 
been by a person who was neither a member of the family no bal 
to recoid such pedigree that there was not sufficient evidence Adopted , 
signed by any member of the family, lhat its contents * up0 ti that b 
members of tho family who wero privy to its preparation anc r ecoruC“>. 

the entries in the lhaiat made at the time of the settlemen p (5)® 1 - 
was held that the pedigree was relevant nnd admissible un ^ e ft » ue JfaM ™ 
Evidence Act, though the entries in it were not of great > , 

Kayeslha Patshala, 25 Ind Cas 823 , . ce of the p' 4 !-** 

In a suit for possession based upon the rights of mheri . Qr a p efll A 
as collaterd heirs of the last male owner through a common _j ain tiffo w erfl ' $ 
of the family was produced in evidence to show that tm 0 v |, e in*® 0 * D t 
collateral heirs The statements in the peligree were ■ ,5“ d«»<? “O' 
in evidence on the ground that the persons by whom it wa 
called as witnesses nnd no proof was given that they w garde* *• 
descriptions in section 32 of the Indian Evidence Act &oi /-< 

23 A 72=2 Bom LR 492=5 C W N 49 = 27 I A lBdr V^derc^ 

horoscope— evidentiary value of A horoscope may be ten {judi* 4 to 

5 or clause 6 of section 32 or under ss 17, 18 of the JSvtde . re jatia£ r on* 
(6) of section 32, it cannot be admitted as it is not a sta , t . on betW^Jtotn 8 
existence of any relationship by blood marriage or a V MteroC ul °* 7 0) tir‘f 
deceased ” Where it only purports on the face of it to o does r> ot ,l 3 { t* 
shm between a deceased person and a living person, tnis shown 

such a case Moreover to come withim this clause it £ eivm& ev uL b 

writer is d»»ad or cannot be found or became j [ 0 herd ra tZ to* 

Earn naraijan v Monec Bibee 9 C 613 In Satish Cham d eB ce 
G 819, the question agam arose whether a horoscope q J 4 

clause In answering the question m the negative retnar 
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' Then the next question is with reference to the horo^pe Thi*. horoscope ka> 
been admitted as coming within section >2 of the FvnUnee Art and within dt.W' 
G of that section That clause make< entries- nvuh hr persons evahneo on 
questions of relationship bv blood marriage* or adoption, vrluxv the deevased 
per-oa had some special meins of knowledge \s to that it is enough to *a\ 
that it is not shown that the peis-on who had made tin- horo*eopi. had anv v P<xi d 
means of knowledge, and that the question which we lm». to invuh is rot one 
erth^r of relationship by blood, or m image, or adoption " But it is submitted ui it 
ro special knowledge is required under dan** lb) and if Uu hon'^ope has h& n 
tendered under elau-e (5), the ca-e of Rinin^min v Vtinec vrhun it put port, 
to follow, do°a not seem in point A' regards the meaning of tin words on 
que-tions of relationship” the interpretation is also not sound I i«h -supra > *e« 
nl-o A. A H Evident -iff p 3aG F Xote A horoscope is receivable m 
evidence under section 32, claii'O (3) of the Evidtmx Vet and not uiphr Claus© 
(2) or (6) of that section, but the part) making it must have had specnl im ins 
of knowledge Bam nallnn \ Uuruqappa, 33 I ml Cfts 069 « 191b M AA A AN, 
see also Chuah Hort v Khaic 31 Ind La* 037 = 19 C AN Is 787 1* L Jaif/rn 
Fiat v Chabildas 13 B 7 In Bidya dhan \ i’mn Gojxtl > CX AN A cvlvui 
the Court admitted a horoscope, not qua horoscope but a* a statement uiuhr •*. 32 
tlau-“5 made either ns famil) astrologer or a *tat«. men t adopted b\ the fither 
hi Kumar Krishna charmr x Vteraullt, 19 Ind Cis 452-obAI 10t H hite C J 
said ‘ An objection wa« taken to tho evidence of thi* witness with rehrcnco to 
tbe horoscope on the ground that the witne s was not the wr Ur and that la. ha 
no personal knowledge of its correctness I he m in who made the horoscope 

is not called The learned Judge 'terns to think that this horoscope a* a 
piece of evidence is worthies*, and I think so too ' AA hero a full horoscope 
prepared from a *hort horoscope was produced in evidence aud the ptisan who 
prepared it was examined as a witness it was held that so far ns the into of birth 
and the parentage were concerned, the horoscope represented what had bet n etnUd 
to the witness who prepared it before the present dispute had arisen and could 
be used both as corroborative or rebutting evidence ami for the purpose of 
refreshing memory Ifarbahadttrs Chand Ibtj, lb Ind Ons. 400 = 210 C. 2i)S 
So a horoscope can be u«ed to htlp in proving the dnto of birth «trttcd m it onlj 
under section 159 or ICO of the Lvidcnco /Act, if tho per on who read it soon after 
it was written, is exnmineu a* a witnes ShcmUrqn v CViimnijf, 71 Ind Gas 
140 A horoscope innj b’ put in ns an admission Jlaja (fauudan \ haju 
Goundan 17 31 134 

In Amardwl Singh v Ihn Pcnhad Sahit 5 Pat L I 50 r »-l P L. 1\ 
>11=58 Ind Cas 72, a horoscopo of /Airh/iH Ztoya/, purporting to In mnde h$ 
one Ram Aandan A r anv who was dead, was tendered in evidence' and proved by 
his «on to he in his fathers handwriting Tht question was w I k tlier the boro-* 
cope could be admitted m cwdcnco to prove tho ago of lurhhu Da gal In 

admitting tho horo e copo Miller C J observed “Tlu.ro is no diqmU ns to tho 
relationship between nnj of tho nartics and but for tho illustration (/) appended 
to the section, I shoul 1 have taken the mow that tho horoscopo is not ndmi^iblo 
for the purposo for which it was tendered I am constrained to hold that the 
document is admissible however hj reason of the lllu tmtion 7 ho question 
was nl°o considered b> Cojtc nnd lhcachrofl JJ in ZDiuudm Mohan /Toy v 
ftamlnshna, where carlur mithoritas wore rovu wed and it was decided that Mate 
ments as to ngo made by deceased persons in the circumstances cohtomplnh d «a 
the section wero admissible Ihe horoscope howevtr is men.lj evidince nnd is 
not conclusivo nnd in face of the otlu r conflicting evidence in tho ca°o I should 
hive been inclined to remand tho3sa«e for further consideration on tin-* point 
had such a course been necos^irj V statement nbout the dnto of the son a 
birth bj a father at tho time of preparing a horoscope i* admissible in tvidi nee 
under s 3- cl (5) ns it was the date of commencement of a relationship {«»«! 
milai v lmiamn/at, 10 h AA OS -50 Ind. Ca* 110 


Principle of authsntlcatlon 3 The principle ofjnuthentieatton as npph 
ta , to proof of the execution or gtmuncncss of. ft writing, is m general 
applicable to a wrihng off ml undrthi present exc*ption * Slaneu v 1! ads, ] 
I\ A Cr 31b, Tray Jtrragr 10C A I 15t 2To special con«ileration« her > 


s. 33, 
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S. 32,. need attention, except as regai ds the necessity of proving the handwriting of 
< entries in family Bibles or the like Tho fundamental idea of authentication 
is to connect the writing with the person alleged to be its author flow a " fle 
the present exception the testimonial statement may be the assertion e,t * ier f < " . 
individual member or of the family Hence, it is not necessary, where a ia 
Bible or family tree is offered ns embodying tho family repute to prove tae W 
to be that of an individual member, for its adoption by the family 
family assertion Wtgmore § 1496 , Bee al c o Perth Peerage Case, 2 H b , 
Hubbard v Lees, L R 1 Exch 258 The reason for the exception mthecaeu 
family true is thus laid down by Bigelow C J m North Brookfield v , ' 
Gray 174 “They nre m their nature public, openly exhibited, and * 
to the family, and therefore may be presumed to possess that authentic y . t 
is derived from the tacit and common assent of those interested i 
which they record ” But such public exposuie of the writing is i na 

when it contains the signature of a specific member of the f amilv an ^ 

tore is authenticated So a signed chnrt of a family was admitted „ i,,! 
Alt Gen, 2 Russ & M 163 In admitting the signed chart Lorav ^ 
said * It is urged that the principle of all those cases w . ^ 

such a pedigree as this, which was not hung up or m nny way 

But why is it that publicity is relied upon in those cases ? ” ft y 1 , on u pon 

Bible the public wearing of ring, the public exposure or an * tnan h>b 
a'tolnbstone and the public banging up of the family pedigre t j, 0S(? caw 
arc all relied upon in respect of their publicity ? It is because in ( t fc e want oi 

the publicity supplies a defect, there existing but not here exi £> W iin 
connection between the pedigree, the tombstone, the ring, r ptl0n i 3 « 
particular individuals members of the family r not more» r 

would not be suffered to remain if the whole of the famuJ f am ily B|bk 

1§«8 adopt it and thereby give it authenticity * bo also in tne i ca u ot to 

there is no necessity of proving the handwriting of the entri . is«J>°^ 

handwriting or authorship of the entries is not required' aS ev^ eD ^ 
to have been the family Bible or Testament foi then the ent , any 
derive their weight not more from the fact that they t i, e , are to ^ 

cular person than that being in that place a family rep^ry kept’’ ^ i 

taken as assented to by those m whose custody the booh p eera qe 

Jin Jones y Jones , 45 Md 160, Wtgmme§ 1496, Berkeley 
Camp 421 per Lords Ellenborougli and Redesdale > 5 flj, 

Ex 169 , Goodnght v Moss 2 Cowp 591 , Slaney v Wade, 7 bi 


bui if Peerage , 7 H L 1 


Value of statements under clauses (5) mad (6) 4 evi<le nC f’ [f* 

referred^ to m section 32, clause (5) of the Evidence Ac J g op Gfl t ® 
they must be received with great caution, since they ax e j(um n8 T r , 

objection that tho parties making them are not subject to a •> mnkm? ... 

the caution is all the more needed especially when the V ' -.wjmgwl 11 ®" . 

could not have had any certain knowledge of the matter fc ^ part \ j 

made the statement Sangram Singh v Raj am Bai, deal ia** « « 

“Courts of Justice lend a very unwilling car to state men i/0 r , «.mi 

said said Mr Justice Corlon of the United States Supreme fail , 

Count y Copper & 21 Ho» (T S) 493, 604 It J JjJS*# 1 ft V 

testimony as to declarations of a deceased person “ho CJl « 0 

regarded upon the least conflict with tho P/ob'jbilities <> to declar*. t jt 
tirtis, (Surrogate Court) 43 M.» C (N V)437 Te-timonyto M 
deceased persons concerning matters of pedigree is *1° -cad persons®" 
for the same reasons that testimony to declarations or d n eight fl 'J ri Tr rt i’. 
subjects is weighed with great caution Hocrre s Facts on » flood v 'r 
of Evidence. §§ 1150,1160, Matter of William*, 128 Al", Sl , 

65 N J Eq 310 Similarly m Smith v Cooper, 16 Beav 1 1 ^ a 
M 21 said ‘It is a trite but just remark, that if onewn ^ |3 » 

assumed any two persons may be proved to bo related » j weig* 1 ." i„ r 
observation in the«e cases, that the difficulty cons i«ts ihe 

considering the evidence relating to some one link, wnicn j eoce jn ** 
the claimant with that of the intestate It is a rule oi 


kind 


CLAUSE vn 


351 


cases, that declarations post htem motam are not receivable in ev idence All this 
is evidence of declarations made before any question arose as to the succession 
to this property, but there is no trace that they were remembered or acted upon 
until after the contest had arisen And though no complaint can justly be 
urged against persons for not giving the evidence before the occasion requires it 
Vet it must always bo borne in mind m judging of the evidence of this description, 
how extremely prone persons are to believe what they wish And where 
person * are once persuaded of the truth of such a fact, as that a particular per-on 
■was the uncle of their father, it is every day s experience that their imagination 
is apt to supply the evidence of that which they believe to be true It is a matter 
of frequent observation, that persons dwelling for a long time on fact 1 ’, which 
they believe must have occurred, and trying to remember whether they did so or 
not, come at last to persuade themselyes that they actually recollect the occur 
rence of circumstances which, at fir^t, they only begin by believing must haye 
happened AVhnt was originally the result of imagination becomes in time the 
result of recollection, and the judging of which, and drawing just inferences 
from which, is rendered much more difficult by the circumstance, that, in many 
cases, persons do really by attentive and careful recollection, recall the memory 
of facts which had faded away, and were not, when first questioned, present 
to the mind of the witness Thus it is that a clue given or a note mado at the 
time frequently recalls facts which bad passed from the memory of the witness 
I look, therefore, with great care and considerable jealousy on the evidence of 
witne ses of this description even when I believe them to be sincere and to be 
unable to derive any advantage from their testimony Once impress the witness 
with the belief that Charles Cruch, the father of the intestate was the brother of 
their grandfather, and the further steps follow rapidly enough In the course of 
a few years, by constant talk and discussion of the matter, and by endeavouring 
to remember past conversations, without imputing anything like wilful and 
corrupt perjury to witnesses of this description I believe that they may 
conscientiously bring themselves to beheyc that they remembered conyersations 
and declarations which they had wholly forgotten in 1830, and that they may 
in truth bona fide believe, that they haye heard and remember conversions and 
observations which in truth neycr existed but are the mere offsprng of their 
imagination It is also necessary to remember that in these cases from the 
naturo of tae evidence giyen, it is not subject to any worldly sanction, it being 
obviously impossible that any witness should be convicted of perjury for 
speaking of what he remembers to haye been said m a conversation with a 
deceased per on " Not t Ex 190 

CLAUSE vn 


Scope of the clause The “ transaction ’ spoken of in action 13, clause 
(a) is one by which any right or custom was created, etc. It applies to private 
ns well is public rights Customs also may bo private ns well as public , 
ns for instance the custom ^of a particular family ns to n particular order 
of sue t.snon (Rajah R i; Kxsnen Singh v Jlam/oi/ 19 "ty It C R 8) but 
0 cnemll> sp aking customs nro in their nature public or general Reputation 
as to matters of general interests is not confined to oral declarations. It may 
lie evidenced by ricital* in deeds or “other documents in the language of this 
clause So it is clear the words 4 statements, written or verbal ” at the beginning 
of this section do not govern this clau« ft Parol evidence of reputation as to 
matters of general intere ts or rights may be given under clause (4) and not 
under this clans. In England such records of pnvato boundaries title or 
possession nrv not admissible in ey idence The law is thus laid down by Kenyon 
L C J in Morcicood v Wood, 14 Di«t 329, where he said “ Evidence of repu 
tation upon general points is receiy able because all mankind being interested 
it is natural to suppose that they may boconver ant with the subjects and that 
they should discourse together about them having all tho same means of infor 
million Bnt how can this apply to private titles 7 How 13 it possible 

for strangers to know anything of what concerns only the«e private tp leg ” r n 
Imln uncKr elnusi 7 o( section 32 prirce njhts os writ ns customs can h- 
prove', hj deed, will or other documents i! .he, relslo io nr.y such tmmnct 
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Sf32, os la mentioned in section IB, clause (a) On principle there i nothin? to 
object to the reception of such evidence Under this clause private boundary 


1U mo iccc^HUU Ul 9UCII eVlUBnce UIIUCl U1I0 uauoo --- . 

titles or possession can be proved “ If such evidence may be offered ^ 


customs and boundaries of a private manor, boundaries of a pan h 
duties (Stett v Pnckett, 2 Stark 466, per Abbott C J) the principle rtnf* () 
cover any other property rights in which a number are interested >n ^ 
inquiry and discussion, whether the right is in substantive law called & P u . 


inquiry ana discussion, whether the right is in substantive iaw v ei»i 
or a private one ” Wtgmore § 1587 So in Weeks v Spark e, 1 'I ™ 0 , ( 


or a private one Wiqmore $ ltiSY So in weens v oparht, i « ~ . , 

the distinction between private and public rights have been repudiated * . 

■nam 1 1 T,. MW Tinillfi.il J SHU 1 


uvvt M5DL di uuimssuiiiiiy was Him uown in uinii uw » ~ , , , .ji 

It that where the term ‘ public right ’ is used, it doe 3 not mean pu dug 

literal sen^e but is sj nonymous with ‘ general’— that is what concern# ^ 

tude of persons In the same case Dampiet J also added l v P 
evidence) has been extended to other rights which strictly canno ^ 
public, suoh as manors, parishes, and a modu , which comes the ne “ 1 - 4*1 
case. That strictly speaking is a private right, but has been c 


luai, oniony BpCUh-Ulg 19 n priViUU llguu, , qJJJCP 

public as regards the admissibility of this species of evidence, becau j enC t 
a large number of occupiers within a district ” But in England t 


of extending the admission of Reputation evidence to private rights ^tfirr 
by Baton Parke in Dunraven v Llewellyn, 13 Q. B 809 (18o0) ® , v, 3 ff v 3 b' 
distinction in this respect between public and private property r 8 f jad 


...o.u.ui.uu »« tins luoppui uenYeeii iiuuiw auu r-r , -,e® 01 ’ 

down In that case he said “Reputation is not admissible in tne aU ppor 
separate rights, each being private unless the proposition can 0 

ed that because there are many such rights the rights have a pnn |Q «udi 
We think this position cannot be maintained It is impossiM . ^ ,j p 
ft case wheie the dividing point is, what is the number of r ' 8 n " j P* 
cause their nature to be changed and to give them a public cnara ^ n 1 tup> 
number of these private rights does not make them to be of a P uw 
T> .L.v/. A f AD Mt T, „ - mi. IX 3 23 . . 


«'*«coc pi IV lie rigiu9 uoe9 not un*u mem uw . * . 

R v Bedford shire, 4 E & B 535 , Doe v Thomas, 14 East 3-4 h* 

But in America the Jesuit is otherwise The earliest Engitsni' 

, private titles, and it is 


clearly been to admit reputation as to p 


to find, on question of private boundary, that reputation waa regtt^ r ^,j not* 
without question in the early American cases Thayer Oaf prin«P/„ 
IVmmnrA S 1RR7 A mar.ni thic mnlication Ol tne * wt* * 


Wtgmore § 1587 But even in America this ipplication pt eTI ,jer.ce> 
confined to reputation of boundaries That the title cannot De & 
conceded Ibul . rP 3 artc<l l 11 

Old maps and old surveys so far ns they have been usod ana fl f ter 


community m dealing with the land, may be taken as representing, correct 
«f 1 IQA ni»] nr, am *l,o th» MUntnlMltV «3 W «E Mil < 


of use and criticism, the settled reputation of the community as to 
of the tenor of the map oi the survey R v Milton, 1 C A K u , v |»i£ 
Brad Street, 10 Ex 390 Pipe v Fulcher 28 L J Q B 12 , 1 
7 Ex 429 Billie n v Michel, 4 Dow 297 , Smith v Fart Broil'* 


12, Danirt r 
Broun tong £c j t 

252 , Foickc v Bernnqlon ' (1914) 2 Ch 303 , Freeman \ ^ ee J‘ muni*’* 
Biddet v Bridges, 34 W R (Eng) 514 So also under this^cl^ jJ*^ f 


of private titled such as old deeds and leases may «> ? f ® l . V i C 1 V> 3 , ft 10 ",' / t 
effect unllj be the vehicle of reputation While v Lisle, 4 r," v pt’ 

Coethcr 1)1 AM 399, Horton v Dire 10 B A G ■% j" l 4 II > 1 
M A M 418 , Curxon v I omax 5 Esp 00 Doe v MTiii j fix- 
423, Cowman v I dltbois, 13 M A W 313, Beau fori v ^> n 4 , 

Wtgmore § 1592 A t nC B t ^‘ir 

.In It v Milton, 1G A K. 53 upon the trial of an »na«j' frr* 


in n v union, 1 U 1 v. 53 upon the trial oi i that tv* ’ 
parreh for the non repair of a highway, where, in order to sn . fi a 
question was not withm the parish, a map was < produced wow ^ i 


some thirty years before by a surveyor from Information dt«*‘ , {, f I IW t 

nted out to him the boundaries f « 

, r.1,1 rnan* a .Unit, mflD WOUfil . 00 |3 S* 


parishioner who had pointed vu, iu uiu, mu ^ #l -« - 

proof conld be given of the old man’s death, tho map r **Ii 13 " 

evidence of reputation, though it came from tho cfie«* of 


Yort Fr J90 


Is 


CIruv (7) of Ruction 32 docs not declare nil reputation 2> - , 1 

only that which consists of statements contained in n deal, vuif t ^{ t 
relating tonny transactions hr which nnv n s ht or cudom "as 
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modified, recognised, asserted, or denied, or which was inconsistent with its S 32, 
existence The clause therefore, does not provide for the admissibility of parol 
evidence of reputation in the case to which it applies Of the documents which 
are admissible under this clause, judgment and decrees are not in the least im 
portant held Ei 6th Ed p 144 , Bansi Singh v Mir Amir 4li 11 C W N 
703 But where the question was whether a tenant held lands under the Nal-di 
or Bhaoh a j stem of rent, and the Court founded its decision upon a statement 
in a hebanama executed by a tenant s deceased grandfather, held that the 
hebanama was inadmissible in evidence under s 32 (7) read with c ection 13 (a) 
of the Evidence Act Bansi v Mir Amir, 11 C W N 703 

Customs To prove or disprove a right or custom, it is not enough to 
adduce evidence ot a transaction in which or m the course of which the right or 
custom was asserted or denied The transaction will be relevant under section 
13 (a) of the Evidence Act, if it be only by which the right or custom was 
asserted or denied Bansi Singh v Mir Amir Ah, 11 C w N 703 In a suit 
to establish the existence of a family custom, a deed containing a recital of the 
custom as alleged in the plaint and a covenant to do nothing contrary to it, was 
tendered in evidence by the plaintiffs The deed bad been executed before c uit 
by the present plaintiffs and by another plaintiff who had died after the institution 
of the suit Held that the deed was adims-ible in evidence on the plaintiff’s 
behalf, though they could themselves be called as witnesses but though the deed 
was admissible, the custom ns against the defendants mu«t be proved ah unde 
Hunonath y Kittanand 10B L R 263 


Ancient possession In England the rule has always been that private 
rights could not be proved by leputation, except by what was called evidence of 
ancient poasession Therefore ancient documents (provided they are proved to be 
genuine and come from the proper custody) were always receivable to prove even 
pnv itt rights Nort Ex 191 &o ancient documents which purport to be part 
of the transactions to which they relate as distinct from a mere narrative of them 
and which are produed from ft proper custody, not only prove themselves, but 
me received ns evidence that those tran*actions actually occurred This is So 
whether the rights in question be public or private provided the controversy refers 
to a time *o remote as it is unreasonable to expect n higher species of evidence 
Pouell Ei 285 In Iloe v Ramngs 7 En^t 279, Lord Ellcnborough thus laid 
down the reason of the rule ‘Ancient deeds prov ed to have been found amongst 
deeds and evidences of law may be given in evidence, although the execution of 
them cannot be proved and the reason given that it is hard to prove ancient 
things and the finding them xn ’’uch a place is a presumption they were fmrl> 
and honestly obtained, and reserved for use, and are free from suspicion of dis 
honest) This paper therefore having been found amongst the muniments of 
the family accredited and preserved we think that it was evi 
denc» to be left to the jury of the amount of nnuent rent at the time it bears 
date*’ So ancient terriers are received to pro\c the amount of vicarial tithes 
Pearson v Beck 8 Ex 452 «ee nl«o Bishop of Meath v Marquis of Winchester, 
3 Bmg N O 183 , Doe v Pitlman, 3 Q 11 622 In Walcolmson v O'Dea, 10 
II L Cns 593, it was laid down that the true ground for admitting a lea«e js that 
it «hows an act or acts of ownership Thus the production from proper custody 
of an ancient lei®© granted by A is evidence of an act of ownership over the 
locus tnquo by A nt that date, and is presumptive evidence that he was then 
owner m fee simplo of *uch land Clarkson y Wooilhousc 3 Doug 189, see 
also Blandy-Jchms v Earl of Vunraien (1899) 2 Clu 121 , Powell Et 287 So 
to prov on personal pre^nptivc right ot fishery, ns appurtenant to a manor old 
licences on the Court rolls granted by the lords of the manor, are admissible 
Rogers \ 1 lien, 1 Qimp 309 Old rent roll* or Court rolls are received to prove 
rights to which they refer Heath v Dane, (1905) 2 Ch 678. Entries in old 
parish books art* adnit ‘able ns evidence to prove who were the owners or occu 
piers of the property nt a previous time Smith y Andrews, (1891) 2 Ch 67S 
Pair ell n 2S7 So it is clear that the existence of a document of ownership of land 
(a deodj lease, or licence) nifty be evidence that the maker of the document had 
possession of the land nt the time of making it It is occasionally said thaMfie 
70 
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document* themselves are nets of possession, but that is mcotrect These doca 
ments nre merely evidence of possession iho rule is thus explained l bv-Wra 
Cairns, L C m Bristow v Cornuean, L It 3App Cas C41, 0o3, 683 ‘'Old leases 
have always beon considered to bo admissible ns being evidence of facts of 
ship I understand this to rest on the principle that when at a distant per 
as to which there is no more direct evidence av nibble, you find a person cla 
to be tho owner of property, and willing to make himself repon; sibl e as 
the titlo to it, and another person willing to ngree to give rent for the P p 
and to enter into a solemn engagement ns n tenant of it, admitting nisi ^ 
title theso circumstances, nro of themselves admissible as evidence ot title ^ 
are real transactions between man and man, not intelligible except on id 
of title, or nt least an honest belief in title The payment of rent un ^ 
lease is a further and additional fact al^o admissible ns evidence on ‘ . 

principle ” In tho samo ca°e Lord Black bin n said "In as 8 , m m 
time all the witnesses who could provo such possession are dead, the > r f ^ 
ancient documents, cither with or without evidence of ancient pay® 1 ® 
to be given ns evidence from which the jury mny properly draw an i i flI1 
there was such possession For in the ordinary course of th ! n ^| e8S foefi 
make leases unless they net on them, and lessees do not pay rent ^ 
m possession, so that ancient payment of rent adds weight 
identure ” . , , .t,, Te s^s 

In Malcolmson v ODea, 10 H L Cas 593, the Court laid down ue 
the rule thu9 "The proof of ancient possession is always attenaea w ^ ^ 
Time has removed tho witnesses who could prove acts ot ow V n<x I 
personal knowledge, and resort must necessirily bo had to writ am oi»t ] 

anmn lur.ffnr. flro ndmltt.pd OVCtt When t ne J « Kntli 


...... la UUHU931LUH JDa* 1 * 

to ft fishery m a private pond as to one in a public navigable upo 


is, that ancient documents coming o— 
the face of them to show exercise of ownership, such as a lease ip 
be given in evidence without proof of pos«es a ion or payment oi ^ l3 rule 
as being in themselves acts of ownership and proof of possess! , s pro^ 

sometimes stated with the qualification, provided that P°s e . ^ «>ioV® f 
hnve followed similar documents, or that there is some prooi o , certuM 
in accordance with the title to which the documents relate proof of 

erty allowing of continuous enjoyment, wit nTtt hrnent P huD 


the case of property : 


whether the absence of proof of enjoyment consistent ° , u. thetu^ 1 
to the admissibility or only to the weight of the evidence pr ^ 

In Blandey Tenkim v Dura avert, (1899) 2 Ch 121, a ni ®° a ' quedi^^L 
alleged acts, of trespass on unenclosed land in Wales, ^fiv^niis 0 !^ fyihi 


alleged acts, ot trespass on unenclosed land in t nf Jniis e iW p ifn 

the admissibility of a document dated in 1659 In holding i ...ujjty oi. 
M R said ‘I ernnot bring myself to doubt the tt ^ l g WXD ^ V. 
document What it is worth is another thing It is an nncl j nC{? 
cannot tell whether an ancient document is admissible in ort9 to „ c< y. C f} 
body till you look at it You must look at it to see what it P F. It ai 
When you look nt this document you hud it contains a g rea e j«e he " 
upon the face of it that JenI ins must have been in P 03 . q ^ s ®i Ln^sa d* e » 
not have brought an action of trespass He speaks _ bat $ 
used m tho documert itself It is not an act of ownership ■* 

document which shows that the person m possession is 'LT it t*. 1 ,**? 


---- - - irion m ])us 

against some body by making him take off his cattle Tfii* r* 

' ■" ’ ' ’ - ay it is** act of ***•«* 


of an act of ownership , I do not sap u wr uu ho*, w. t,ue »• - , p- 

now well settled in English Law is applicable m .Pg 6UrV j>ed ^ 


possession m prior generations, where no evidence hi* 

documents themselves which embodied acts of clairoot^o ^ 


— V .ves «uicu ciHuuurcu uwa ■>»*« « JjWir ‘ ^ 

1 Yoodhouse 5 T R 412 , Rogers v Allen 1 Camp 309 , Dot* ^ NV® 
— ~ * ether,- M &. M 399 Doe v Pttbnatt, 3 H 


520, Coombs \ Coether, 
157. 
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Other cases A deed of mortgage containing an assertion of title ns owner S 32 
by the mortgagor is relevant under s 13 of the Evidence Act as evidence of the title 
asserted Where the mortgagor is dead the recitals in the deed as to how he 
got the title are also evidence under *. 32 cl (7) as statements made by a deceased 
person m document relating to a transaction mentioned in section 13 Nallasna 
Mudahar v J?ovan Bibi, (1921) M W N r »6Q = 14 L W 327, see also T r t salaski 
v Dorasinga, 29 Ind Cas 974 Under section 32 of the Evidence Act a state- 
ment of boundaries in documents of title is legal evidence in a suit between 
third parties, if the third parties are dead or outside the jurisdiction of the Court 
Lain Singh v Sahadeo Singh, 36 Ind Cas 610 The case against this contention 
is Ningaua v Bhunnappa, 23 B 63 but this decision seems to have been dissented 
from in all the High Courts m India save that of Bombay Vide Sanapalb v 
Fota, 25 Ind Cas 747 = (1914) M W N 779 (Madras), Abdullah v Kunxa 12 
Ind Cas 149 -14 C L. J 467=16 C W N 252 ( Calculta ), Imnt v Sndhar 
Panday, 13 Ind Cas 120=15 C L J 7 = 17 0 W N 103 (Cal ) Falitary Alkhu, 

18 Ind. Cas 752 = 11 A L J 139(4 llahabad) In all these cases it has been 
held that under section 32 of the Evidence Act a statement of boundaries in 
documents of title is legal evidence The only case which expressed a contrary 
View was that of Abdul Ah v Syed Began Ah, 21 Ind Cas 618=19 OWN 
468 But that case dealt only with documents prepared in the course of litiga 
tion and not with transactions affecting title In a suit for recovery of 
possession of certain lands as mshar brahma tle> the plaintiffs relied upon a 
recital of brahmatter title in the will of the father and a recital in a judgment 
in a claim case, which was not inter pay tics, to prove their title Held that the 
recital in the will was not admissible m evidence under section 32 (7) of the 
Evidence Act read with section 13 (a) and that the recital m the judgment not 
inter parlies was not evidence Satindra y Krishna, 36 Ind Cas 882 s Bast 
Nath v Jagat Kishore, 35 Ind Cas 298=23 C L J 583 = 20 C W N 643 

CLAUSE VIII 


Scope of the section The meaning of this clause is that when a number 
of persons as a emble together to give vent to one common statement, whi"h state 
ment expresses the feelings or impressions made in their minds at the time of 
making it that statement may be repeated by the witnesses and is evidence jf? 
V J lam Dutt, 23 W R Cr 35 (38) These statements are admissible on the 
general principle that they appear to be natural and sincere Illustration (») 
exemplifies this clause This illustration is based on the case of Du Dost V 
Bresford 2 Camp 512 This was an action for destroying a picture, the 
impression produced upon the mmd by the picture was allowed to be proved 
on the defence, by witnesses who swore to the exclamations and declarations of 
other spectators not being themselves put into the witness box. In that ca=e the 
plaintiff a painter had painted the picture of the defendant s brother in law 
and hib wife The former was extremely plain and the latter very handsome 
Some misunderstanding having arisen the defendant refused to receive 
the picture whereupon the plaintiff exhibited it in public with the title “ Beauty 
and the Beast The defendant cut the picture to pieces, and therefore the action 
was brought to reco\er d images. The defence was, that the picture was a 
libel, calculated to bring the defendant into public ridicule and that he 
was therefore justified in destroying it To prove thi=, witnesses Were 
called who swore to the impression produced by the picture on their own 
minds, m that it was intended to bo a representati\e of the defendant’s brother 
in law and his wife, and to the statements of recognition b> other spectator 55 
The evidence was received by Lord EUenborough, who held “that the declarations 
of tho spectators while they looked at the picture in the exhibit room were 
evidence to show that the figures portrayed were meant [ rather were understood] 
to represent tho defendant’s sister nnd brother m law ” " What the witness 
said ns to his own feelings was m the nature of original evidence What he 
n ported the bystanders to have said was in the nature of hearsi} Now the 
Inttcf.arredvnbkMrcloNant' Aorl Ei 192 103 But Prof IV, /more 
sl ^, ut temnccs should be admitted ns eudence of knosvledeo or belief and at 
act bcm S obnoxious to Hcar-ny rule ■ Conduct nnd wml utterances 


/*' 
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S 33 tho learned writer “ mnj betraj knowledge or belief of the actor or speaker) ta 
so fnrn3 the specific net or utterance is of a tenor which cannot well be 6U PP^, 
to have been willed without tho minor existence of that knowledge or oeu 
The important thing is that, so far as tho evidential fact consists id 
utterance of words, it is receivable for tho pre«ont purpose as circumsu ^ 
evidence , and that so long ns it is offered for that purpose only not a 15 an ^ 
tion to bo credited like testimony it is not obnoxious to the Hear«ay ™ , 

example, A’s mention of X’s insolvency is receivable as circumstantiate 
of A’s knowledge, but not as testimonial ovidcnce of X’s insolvency 3 
§ 266 It is submitted that when such utterances are offered to pr , w( j 

moninl fact it may well he considered ns nn exception to the xjear&ay 

this vlnuse lias its proper place under this section although the mu'tra ' 
misplaced So nl=o to piovo that n libel referred to the plain tin, evw ^ 
he was public!} leered at in conscquonce of the libel is admwsible w , e0 f 
M AP 99, PhipEz 339 In Chase v IIoiccll, 151 Mass 422 (Am) 
the rottenness of n tree’s root was in issue and to show ^knowledge ) . ^ 
remarks of citizens were offered In ndraitting the evidence A no ^ fTI 

"The acts of persons m looking at the root were an important P 1 " , con dition 

dence From this it might be inferred that they noticed the dec j 

of the roots Tho lemark* unde at the time rendered it c gj 

view of tho roots gave notice of the defect to those who then c t0 f jcile 

also on a charge of conspiracy to procure crowds to assemble m « arnla w™ 

terror in H M’s subjects ev idence by police of complaints ^ # j m , a ibtt 
requests of military assistance made by several of the „ g 7 But 

without calling the declarants j? v Vincent, 9 C &P 275 ' from F rso f 
the statement of a police officer based on the information col. lecte cann0 t w 

of different places and afterwards put in second hand before cne Q r 

received as evidence under tho clause Queen v Ram Putt, a ” ^ Ps for 

Illustration (n) Illustration (n) gives an instance of the sort o ^ ^ 
which this clause is intended to provide The object often 1S ^ i 1D goriiDP tc 
much the feelings or expressions of individuals ns the general 
sion of a crowd or other public bod> This is to be gathered fro pre a 3 ions 

used by individuals forming the crowd, and evidence ot su 1 £ g vritne 3 - 

admissible, though it is impossible to call the individuals them may ob % 
Cun Ev p 170 ‘With regard to illustration (n) to section .*-»*, ^ 
that the case do not belong to section 32 at all The evidence sseS 
admissible, whether the by standers could be called or not as » , aD( j eV idenC» j 
the by standers, on seeing a camcature, called out 'there is \ . (be 
given of their words, what is relied on i« not their statemen > ^j 3 the 

of recognition, the fict, that is, that the carncature atone 
X to the minds of those who see it Mark Ev p 34 , ^ in ^ 

Condition of admissibility under clause (8) “It will be o ^ ^ jwH®, 
sub clauses as in illustration, reference is made to a number . his (fl | 
If these persons were known to the witness and could ne V 
could not be admitted under the section If they were not K - 0 f tn A, 

be found, it is not easy to See how the fact that thereWvere ■ j that v 
material In the English case* it does not seem to have ne Et 11th A p 
persons who made the observations could not be called 


Relevancy of certain 
evidence for proving, 
in subsequent proceed 
ing, the truth of facts 
therein stated 


33 Evidence given b\ a witness m i judicial ■Pf® j afl if 
oi befoie an\ peison authoiiz prov*^ 
tike it, is relevant for the P ur P“ V J : „r * * 
m a subsequent judiciu procee 
later stage of the same judicn P 
the truth of the facts which i ^ giflfip 

the witness is dewl or cannot be found, or is incap 1 of jf W 4 

evidence, or is kept out of the ti) by the idtei&e P or 
presence cannot be obtained without an amount ot 
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pensc tv Inch, untkr the circumstance'; of the case, the Coiut S, 33. 
consideis unieison ible 


Piov lded — 

tint the proceeding w is between the same parties 01 then 
lepresentatnes m rntei e^t, 

tint the achei^e party in the flirt pi oceeding had the light 
rnd opportunity to cio^s-examme , 

that the questions m issue weie substantnlly the same m 
the first as m the second proceeding 

Explanntxon — A enmiml tml 01 inquiry shall be deemed 
to be i proceeding between the piosecutoi and the accused within 
the meaning of this section 


Principle 1 he securities which have been deviled by municipal law for 
ensuring tho veracity and completeness of the ovidence given in Courts of 
Justices, vvrv, ns might be expected, m different countries, and with sj stems of 
law to which tho> nrc attached BntEi % 54 In Anglo Saxon Jurisprudence all 
depositions of witnesses must satisfy tho following tests, namely (I) they must 
be taken under oath or solemn affirmation, and (2) when deposing the witness 
must be brought face to face to the part) against whom he is deposing in open 
Comt, so that he maj be cross-examined by the latter This security is termed 
b> Bethnm as confrontation Iklhams Rationale of Judicial Evidence, Bool 
III, Ch A/A This was established long ago ‘The other side ought not to be 
deprived of the opportunity of confronting the witnesses and examining them 
publiclj which has alwajs been found the most effectual method of discovering 
truth” Duke of Dorset v Girdlcr, Finch's Pro Ch 531 (1720) The main and 
essential purpose of confrontation is to secure for tho opponent the opportunity 
of cross-examination The opponent demands confrontation, not for the idle 
purpose of gazing upon the witness, or of being g-zed upon by him, but for the 
purposeof cross-examination which cannot behnuexcept by tho directnnd personal 
putting of questions and obtaining of immediate answers There is however a 
secondary advantage to be obtained by the personal appearance of the witness 
the Judge and jury are enabled to obtain the elusive and mcommunicible evi 
dence of a witness s deportment while testifying, and a certain subjective moral 
effect is produced upon the witness This secondary advantage, however, does 
not arise from the confrontation of the opponent and the witne=s , it is not the 
consequence of those two being brought face to face It is the witness’s presence 
before the tribunal that secures this secondary advantage — which might equally 
be obtained whether the opponent was or was not allowed to cross examine In 
other words this secondary advantage is a result accidentally associated with the 
process of confrontation, whose original and fundamental object is the oppo 
nent s cross examination Tf igmore § 1395 Nevertheless the secondary ad 
vantage incidentally obtained for the tribunal bj the witnc s s presence before 
it— the demeanour evidence — is an advantage to be insisted upon where it can 
be had No one has doubted that it is highly desirable if it is only available 
But it is merely desirable Where it cannot be obtained it need not be required 
<Jt is no essential part of the notion of confrontation if stands on no bettor 1 
footing than other ev idence to which especial value is attached and just as the 
original of a document (« 66) or a preferred witness (s 69^ may be dispensed 
with in cases of unavadability, so a demeanour-evidence may be dispensed with 
in necessity Such necessity is established by the unavailability of demeanour 
witness by reason of death illness, and the like W igmore, § 1396 So when 
the unavailability of a witness is proved lus evidence is admitted because “ on 
a former trnl he was under oath ana subject to cross-examination by the other 
party The mam object of producing the witness upon the stand had been 
attained Per Bos eman J uv IT S v Reynolds, 1 Utah 322, Per Earle J in 
People ^ ^;<,125N Y 150=2 N E 319 
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S> 33 In slating that this rule mainly depends on the right of cross-examination, 
cnro must bo taken to guard against the error of imagining that, whenever a party 
has had tho right of cross-examining a witness, he will bo liable to have the state- 
ment of that witness adduced against him in any subsequent action lb swiu 
bo so only m tho event of his opponent being the same in both suits (Mor<l 
\ Nichol, 3G L J CP 80) , because the right to use evidence, other “ aa 
mission*, being co-exten«ivo with tho liabhlity to bo bound thereby, the 
in tho second suit has no powor to offer evidence in his own favour, , ^ jv* T 
It boon tendered ngamst lnm would hnve been clearly inadmissible 
Verb,,, 1 A & E 783, 78G , Taylor § 4G9 The principle involved m jJJJg 

identity of the matter in issue is to secure that in the former proc ^ 

parties were not without tho opportunity of examining and cross esamin i g 
very point upon which their evidence is adduced in the subsequent p ^ 
And though separate proceedings may involve issues, of which some 
common to both, the evidence to those common issues given m a 
proceeding may (on tho conditions mentioned in section 33 arm g L 
in the subsequent proceedings” In re Rami Rcddi, 3 M 48 (52) , not 
v Shrmnai , 39 B 441 = 19 C W N 729=42 I A 729 (P C) ^ 

Scope of the section Declarations under oath are admissible (* y, 

the witness who mado them is dead, (b) or is physically or mental y ^^ 

of being present at the trial , (c) or is kept out of the way ay ® e xpen ,, ‘ 

(d) or if his presence cannot be obtained without an amount ot ^ J s0Il8 ble 
which, under the circumstances of the case, the Court considers uar m jbe 
Provided the following conditions exist (a) The person ag 
evidence is to be given must hnve had the right and l opportunity 
the witness when his examination was taken (b) The (c) 


nv a 104 . The chief re a s 0 “ and Vl Ti 
the want of the sanction of an . oatt. 
le the witness But where testimony fe parW“l 
mg. in which the adverse litigant Bg oto° 


for the 


same person Me Kehys Ev § 164. 
of hearsay evidence are th 
opportunity to cross-examine _ 

oath, in a judicial proceeding, in which the adverse upon 8° ^ ^ 

where he h"d the power to cross examine, and was legally ca testimony . 
the great and ordinary test of truth being no longer wanting, sU b»eqn eDl A,„ 
given is admissible, after the decease of the witness in ay ^ r X , 
between the same parties Bull iV P 239, 243 , Mayor of V ^ s0 rec« T , 
3 Taunt, 262, Glass v Beach, 5 Vt 172, Greettl Ev § 163 « “ t be fgj 
if the witness, though not dead, is out of the jurisdiction, or . or has W t 
after ddiegnt search, or is insane or sick, and unable to pm u 

summoned, but appears to have been kept away by the a aver v ‘ testim 
P 239 243, 1 Stark Evid 264, R v Ensuell, 3 T R J 0 /’ 7 , f the 
thus offered is open to all the objections which might be taken v sf'fvr 
personally present Wright v Tatham, 1 Ad & El 3, 21 , 0 ftfeJ£, 

12 Wen 41 , Todd v E of Winchdsea, 3 C & P 387 ' Se °"™ ed tf* 
deuce Act gives the Court new power*, which require to be ex ‘ ftg 0 er» 

caution There is no doubt that it is still necessary (just as el[ {ser 

to produce every witness at the trial unless it is proved to jt is, a ® 0 , $ 
impossible to produce him, or to be so difficult to^ao e j \[acpb< rs0,, u u th 
circumstances, unreasonable to insist on its production * nil , R T „ Art 
Queen v Mowjan 20 W R 69 Cr , R v Piyan, 4 C u » »" 

2 A 648 In England the law on the subject is this stnte m a cal * h* 

case where a person has been examined in chancery* CCf jf »* A.p 

between the same parties his deposition may be u«ed in ev ^ j3 poi 

proved that the witness is dead, or by reason °f 8l * .Table 1.1 J 

attend, or teat he ib out of the kingdom, or otherwise not am ® 

of the Court Injv Wood (1737) 1 At L 445 “In this ca ^ 
is the best that can possibly be bad and that answers wna rf* • » C c< 

Gilbert Evidence 61 The deposition, if published could 9 co®*« 
unless it was proved to the satisfactfon of the Court that me l y e « a 
1* examined at the trial. Per Lord Eldon m Andrews V ’ 



SCOPE OF THE SECTION 




This section embodies the law ns to depositions taken in a former proceeding S 33 
being admissible upon a subsequent occasion It specifies what evidence is 
receivable Tins is whatever is delivered bv a witness either in (a) judicial 
proceeding or (6) before nnj person authorized by law to take the evidence 
Oral evidence therefore is ns receivable as when it has been reduced to a formal 
deposition 1 \ori Ev 194 

The deposition of a witness is not admissible under section 33 of the 
Evidence Act unless ono or other of the requirements of the section is satisfied 
The mere fact that the witness did not appear ns a witness when cited on behalf 
of the defendant on one occasion but was not examined, will not be a ground of 
admitting the prior deposition Brajaballav v Akhoy, 30 C W N 254=93 Ind 
Cns 115= A I R 1926 Cal 705, Qhulam Haider v Fmperoi AIR 1929 
Lnh 5-12=30 P L.R 192 It i« impossible to lay down any nard and fast rule 
for the application of this section Each case must depend upon its own facts 
and the matter is essentially one for the exercise of discretion on the part of the 
Court applying it Jati Mali v Emperor, AIR 1929 Lah 765 , Mahomed v 
Mussamat tattan 12 P L R 1919 The power given bj s 33 of the Evidence 
Act requires to be exercised with great care and caution and the Court must 
insist on a strict proof before holding that the requisite conditions have been 
satisfied Nga Nyo v Empcior, 1 Rang 512=2 Bur L J, 205, per Oung J It 
is far preferable and safer precaution that the Court should record its reasons 
for holding that the necessary conditions of this section have been complied with, 
pnor to admitting Buch deposition into evidence The section presupposes a 
consideration of the grounds prior to the admission of the evidence and if the 
reasons too are recorded prior to the admission the order would constitute a more 
convincing proof of the considered adequacy of the grounds than a passage in 
tbo judgment subsequently written which may easily assume the appearance of 
a subsequent statement of excuses for a previous ill-considered action Nga Nyo 
v Emperor , 1 Rang 512=2 Bur L J 205 Deposition in n civil euitis 
admissible in a criminal case between the parties where the witness is dead 
Debt Smgli v Emperor 52 Ind Cis 385=20 Cr L J 625 The application of 
s 33 of the Evidence Act, in criminal cases ought to be confined within the 
narrowest limits Where a witness is m Uenal, justice requires that he should, 
if possible, be examined at the trial m the presence of the accused Where the 
evidence of a witness is not material, there is no need to introduce it under s 33 
It can onlj be in very extremo cases that it is right to make use of the evidence 
of an absent witness under s 33 in a criminal trial where the evidence, if true, 
would be extremely material Emperor v Lakshman, 1 7 Bom L R 590 

In the absence of proof of circumstances specified in this section of the 
Evidence Act, the importing m bulk m a civil suit of depositions of witnesses 
recorded in a criminal trial was a serious irregularity Bal Gangadliar Tilak v 
Shin Shrvnbhas Pandit 19 C W N 729 = 13 A L J 570 = 39 B 441 = 29 Ind 
Cas 639 P C Admitting evidence given m a former judicial proceeding under 
section 33 Evidence Act, without explaining reason for so doing, isan irregulanty 
Empress v Fateh All , AWN 1881, 38, Queen Empress v Ram Saruo 
A W N 1898 22 , Queen v Mewjan, 20 W R Cr 69 Queen v Lakhun 21 
W R Cr 56 The copy of a desposition is inadmissible in evidence, under 
♦section 33 unless the deponent is dead or cannot be found or is incapable of 
giving evidence, or his presence cannot be obtained without an unreasonable 
amount of delay or expense, and, even then, only when the proceedings are between 
the same parties or their representatives in interest and tne adverse party in the 
first proceeding bad the right and opportunity to cross-examine and the questions 
in issue were substantially the same in the first as in the second proceedings 
Chalaun Smgh v Suraj Knar 2 A. L J 91 If that fact is a statement made 
by a person who is not called or cannot be called, the statement cannot be 
admitted unless it comes Within the purview of subsequent sections of the Act, 
for example ss 32 and 33 Bela Ram y Mohabir Singh 9 A L J 351 To 
make a previous deposition relevant, three elements have to be established 
namely first, that the proceeding was between the same parties or their represent* 
otives in interest , secondly, that the adverse party m the first proceeding had the 
opportunity and right to cross-examine, and, thirdly, that the questions in issue 
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were substantially the same in tho first as m the second proceeding BajKman 
NntyaKah, 7 Ind Cas 892 = 32 CL J 434 Any statement which was not refcva 
evidence in tho previous proceeding should not be admitted m the second prow 
ing Pellat v Fenars,? B &P 542 Small v Narain (1849) 13 Q B S40 
Pre\ious deposition can not be used in a subsequent suit merely to confr 
dieting a person m such proceeding Bhaiamma y Ramanna, 78 Ind Ci n' 

Affidavit An affidavit of a person who diod subsequently ind who hi 

not been subjected to cross examination is not admissible under Sa wf# 
the Evidence Act Dot aiswanu \ Balasundaram, 33 M L T (H 
Ind Cas 243= A I R 1927 Mad 507 = 52 M L J 477, see also V/rJM-n 
Miisst Bibi Sona, 8 Ind Cas 897 

Admission of improper evidence by consent A and B were jointly ^ 
Prior to this, another criminal proceeding was going on between n ^ 
present complainant The Magistrate admitted depositions of three mi 
in the previous proceedings, in the present trial, although A w\s not ft P 7 ^ 
those proceedings at the request of the accused’s counsel or at least « ; 
consent It was held that the evidence thus put in by consent was not ^ 
admissible as the conditions under which alone evidence ofab ent wi Jf/ 
admissible under s 33 of the Evidence Act had not been fulfilled AM 
v Govmd Piasad AIR 1928 Rang 284, Ghulam v Emperor, A 
Luh 542, Umat Hn,i v Enwnor, A I R 1923 Mad 32=46 M 11 0 f 

Sami v Smgaram, 41 M 731 = 34 M L J 526=46 Ind Cas 849. ^ 
Umu 46 M 117 But m a civil case such deposition is allowed by c ^ a 
in a ci\il case a deposition given by witnesses m a prior suit may w ' ^jr* 
evidence in a subsequent suit b\ consent of parties even though suonw * ^ sT 
alive LdLshinn deianma v Knshliah 39 M L T 198=104 Ind wl 
irregularity in the admission of such evidence is cured by c ®£ qe UL 0I oi5«.M)M 
Badha Iushen v Kidar Nath, 22 A L J 761 = L R 5A 536 = 40 A ^ 
Cas 874 = A L R 1924 All 845 The provisions of th's seetion ^ ^ 

for the benefit of a party to a suit and ho may waive their beneni 

a civil suit where no question of public policy is involved Jatnaov 0,7-1?' 
Rally 43M 609 = 38 M L T 532=28 M L T 23 = 50 Ind U / R9 »l 
M W N 3G0, ^ee al c o Lakshman v Anirit Gopal 24 B 591=- B ^ ff,r 
Previous deposition, how proved What tlie deceased Witney | rom j*t“ 
be proved by any person who will swear from his own memory, { C# 1 '*?. 
taken by any person who will sweir to their accuracy Mayor oj . proTt 1 r 
Day 3 Taunt 262 Chess v Chess, 17 Serg & R 409 It P ' 

tho Judge’s own notes Glass ford on End 602, R v Ga a\ r«> 

"One mode of proof of such depositions is the production ot 1 . i jrpf %l 
or the oath of some one who was present ami heard the evidence ^ j n //r 
Mot yan, G Cox 107, R v Bird 5 Cox 11, Slmett v Bonngdon, j ^ y pw 1 

Palmerston s Case, the evidence was rejected, because the wane n 13 " 

effect only, and not the words But it may bo doubted J” lC * * 

particularity is requisite, for tho very words could seldom bo rem .^ n( | ^ 

lapse of time Where n note has been made by a reporter or a . fl 
he could of course u-e tho note to rofresh bis memory, and from ^ 
short hand writer might be able to swear to the very worn* *- ^ 

(.(isc, A AT 275 A ort Ei 194 It was formerly held, ” ^ 

calltd to prove what a deceased witness testified on n l0 ^ (0 (}.r 
required to repeat his preci-o words and that te°timony merely tn m** **, j 
them was inadmissible R > Jolhffe, 4TB 290 But fhi^y 
now in»Htod upon It stems therefore, to bo generally c0ns J. n th<* for ** „ r 

the witness is able to state the substance of what was sworn i(h, 

Cornell v Green 10 Sag A It 14, 1G Miles \ O I?ora,J l n , f < b R 

Iahox r > Randolph 31 II v Rnicley 1 Mood Cr C 11 1» ^ *.* 

Alt 400 , Jack son \ Bailey 2 Tohns 17 But he must state «n* i 

of what was said on the particular subject which he is caueu » ^ 
state only wlmt was said on tliat subject by the decease*!, on 1 - jn fc * a,* 

chief wuIkmu also giving the sulrttnnce of what he sum r»*j jo Wb** 
examination it i* inadmissible ll off \ \Vy*th, 11 ^rg A- “ 4 * 
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depositions are writUn it may bo proved either bj office copy, or examined or S 33 
certified cop) Phtp Ev 4th Ed p 409 I ho word 1 ? descriptive of the witness 
putat tho head of n depo«ition, form not part of it and nro no CMdence to prove 
the facts «tntcd Magbulanv Ahmad, 26 A 108 (P C)=3l I A 98 = 8 C W> 

N 241 = 6 Bom L R 23S , Lai thman v 39C L J 90=80 Ind Ca* 

357 1 seo also Muhammad y Abdul 50 Ind Cis 431 Before admitting a 
certified cop) of n previous deposition, the tdentitj of the per «on who gave his 
evidence mti«t be proved Biajaballai v Af shay, 30 C W N 254 

Oral evidence The deposition may have been oral as m the common case 
of a ilia toce witness in a civil suit If that oial deposition can be proved to the 
satisfaction of the Judge, it is as admissible ns a written deposition But it 
is of course open to much observation in ns much as the memory is trencher oil'., 
while a written record of wbnt is snd abides Lit&a saipla manet * Some 
forcible remarks on the supenoritj of written over oral testimony will be 
found m the case of Bunuaree Lai v Mahaiajah Hetmnain, 7 M I A 156 
AVf Ei 194 

Judicial Proceeding The evidence taken in the ejectment proceedings 
before the revenue authorities cannot lx- legally relied upon in n suit in Civil 
Court to recover possession b) per e ons ejected in consequence of the proceed 
mgs m the Revenue Court Sai » Khan v Jan ilahmad 10G Ind Cn« 

313= A I R 1928 Lah 43 Where certain proceedings were conducted before 
a Magistrate who had no juri-diction to conduct it, the evidence of wit 
nesses examined in such a proceeding is inudmi‘' 5 ible on a retrial before a 
competent Court Buta Singh v Cioun, 27 P L It 447=7 Eah 396=97 Ind 
Cis 752 = 27 Cr L J 1168= A I R 1926 Lnh 582 The evidence taken in the 
sunimnr) cn«cs is no dobut admissible upon the conditions and for the purposes 
descubed in the Evidence Act, c g under «ectton 33 previous evidence is relevant 
under certain circumstances when for instance, the person gave the evidence 
in the previous proceedings is and cannot be found Nga Sed v Nga Pit 22 
Ind Cns 676=U B R (1913)1,181 

Before any person authorised by law It is not necessary that the evidence 
should have been given in a judicial proceeding Any deposition taken by a 
Magistrate in his ministerial capacity could be receivable, if not excluded on any 
one of the grounds mentioned in the section So a deposition taken before n 
Coroner (I? v Pig 4 F & T 1985, States Campbell 1 Rich 124, R v Butcher , 

04 J P 608 but see R v Coule, 71 J P 152) a British consul of Zanzibar 
(Empress v Dosbaji, 3 B 334) a Special Registrar ( Jehclo v Jaifanessa, 18 C V 
N €05 , Jekah y Faifane^ta, 20 Ind Cns 0 Ol) nn arbitrator (It v Amanulla, 12 
BLR App 15) or a Commissioner appointed under Civil Procedure Code to 
take dow n evidence (Civil Pro Code Older XXVI)is ulmi silile in i subsequent 
case In earlier Calcutta cases it was held that deposition tnken by the Commis 
sioner should be formally tendered in evidence (I\ is(ai un > Yitndo, 3 C W N 
239, Kusnm v Sah/aiam 30 C 999, Hemantay Ban! u 9C W N 794) but in 
Dham Ram v Min h 36 C 5G7 a contrary view was taken The ev idence of witnesses 
examined in an enquiry held by a Sub Registrar under s 41(2) of the Registration 
Act as to the genuineness of a will is admissible in evidence in a subsequent 
suit between the same parties ruamg an issue ns to the genuineness of the will if 
it is to be proved that the witne ses were dead at the time of the suit and that the 
adverse party at the enquiry before tbe Sub Register had an opportunity of 
cross examining the witnes e a Lanla Lahdnnanna \ Laid a Vaulhan, 3j M 
L J 6o7=(1918)M W N 931 

Previous deposition should have been recorded in accordance with law 
In a trial the deposition of a witness nui~t be recorded m accordance with law 
In criminal cases <uich law is laid down by sections 263 264, Chapter XXV and 
ss 503 509 and 512 of the Criminal Procedure Code Order XVIII rules 4 17 
of Civil Procedure Code lay down the rules which must be observed in taking 
down depositions in civil ca«09 V hen any deposition is taken in accordance 
with law the Court «hall presume that the document is genuine (Igfes 80 of 
the Evidence Act) 

7i 
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In wliat proceeding it can he used Eithe r in an entirely neffj mhual 
^.proceeding, or in a -subsequent stage oPthEf''same proceeding &uck prniois 
deposition may be used if other conditions aic satisfied A trial beforeT'MP* 
trate or Court is a continuation oi sub equent stage of the proceedings w*™- 
a Magistrate first took up the inquiry which led to the trial A deposition tv 
upon one charge in a criminal proce dmg maj bo used m another erimi 
proceeding arising out of the same transaction, when the deponent is “ e ? a ’ * { 
at the time of the second proceeding Thus deposition taken on a . 
assault and robbery have been admitted on a charge of murder, {when deam 
from the violence used to perpetrate the robbery R a Smith, 1 R " j j j,> 
Ev 105 In Rangaswanu v Sundara, ajiilu, 3j Ind Cas 52=31 iu » . # * 
it was contended m second appeal foi the first time that the eyu , e . nTfl been 
the suit, before a defendant was newly made a party, -houlu no l/j, a, a t the 
used against him and section 33 of the E\ dence was relied upon " ' ‘ j a ^ 
new defendant was not entitled to take that objection in 'second app^ 
of the Evidence Act has no application to tins case UJ 

When the witness is dead Evidence given by a witness vt ^ 
action is relevant for the purpose of proving the matter stated |3 
proceeding or m a later stage of the same proceeding, when the wan ^j, en » 

Steph Dig Ei Art 32, Mauor of Doncastei v Daij, 3 Taunt i - ' to 

deceased witness, or one who from other causes has become incap ■ „ jj 

evidence, has sworn upon a former trial, it is admitted on the p > c r jj ( jj j, l 
the best of which the case admits Pei Johnson J in State J u > un ir«» 
609 So death has always been the tj pic il and acknowledged c r 

ability, and is equalty conceded to suffice for depositions and 

mony TT igmore § 1403, Gilbert’s Ev 60, Laid Motleys Case , k > wucc J 1 
a II ood, 1 Atk 444 R v Custio (Trichborne Case), charge ot<-> ff |, cn n 
305 Such depositions cannot be admitted in the subsequen 
witnesses are living and their e\ idence is procurable Huns p/ihr , > 

2 0 L K App 4, Uiatann v Suraj !AU 91 , Bhoohm mIW ,» 
23 W R 343 Mahomed v Falan, 12 P L R 1019 

one of them being dead and the othei absconding, given before t,„. e been s 1 " 4, 
held admissible at the Sessions trial even though fre^h charges n 

"chin 8C L R 273 fc of the r' JlkV 

The absence of the witness from the i ur| °diction,^” ^ 


of the Court s process, ought nko to be sufficient, and i a *o --- _ kS 

majority of cn=e a Fry v Wood 1 Atk 415, Roe v Jones, 3 IjO .an) jj 1 * i 

Mere absence however, innj not be sufficient and it i* ‘ *j f y Of ^ 
it widen ce or an absence for j prolonged or uncertain time ,^ne >t |,in j 

Fi § 163(g) It is not nece-'-aij to try and take the (t>, M |nn vn 

‘■ecurc his voluntary personal attendance Minn M J _ hr a ^u r 
11 ". , contra Shi sir, \ Burlington 47 la 302 The depo^uon ^ 
where he denied on oath that ho had presented a certain P etl * u en uch 
purported to be from him is held to be inadmissible as evidence ^ j,i 
might have been brought info Court but w is nof ffhooot/n J 
23 W R 343 } 

Illness Illness bv causing inability to attend, has the fl ani<’ v Cir * * 
I o>d Mori*!/* Cose, Keying 55 F/i/ v Hood 1 Atk. 3 C * . 

C A.P 1 13 , Rogr, i v Roborg 2G A I CO, conti a Doe v „ ii*** 

221 The p!irt«o emploj ed ns n test is “so ill as toD" r< oar t s 

the application of the principle should be left “‘P trw. » c . 

fhornfon\ Britton 144 Fu 130 Qrcnil Fv § 103(g) Th J 

illne s need onl> l>e in probability such that with regani to Jjw ^j ti . ijer" ^ , 
to Union j* tho trial cannot Ik* postponed 1/ igmore s- 14 -? AO 
dine s is a question for tho determination of tho pro iding ,, d 

(l!)10)lk 59 1 Stephen™,, L AC 165 

ill ns not to In nbh to travel sufliuentir indicates u 

common «*n, and the 'ability ’ M to lx considered , /i* «neb * 

of path or danger to tlu witness 1 hat the illness *hom« f r 

iRtl^nu ticabl t » tnle ch< witness a di jiositi in nt his home 
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Court to be the correct limitation (Rente*; \ 34 N J L 341 , Smith 

\ Mooie, 34037 C 185} , but this is certainly incorrect, for a deposition obtained 
from n person during illness could not he any bettor than his former cioss exn 
mined testimony or deposition, and would probably be much less trustworthy 
Mathnis J m IfiHcr v Russel, 7 Mart N S La 208 ” Wigmore § 1406 See 
also Fnr\ Wood, 1 Atk 445 , 11 \ Satage 5C AP 143,/? \ Harris 4 Cox 
C C 440, R v Harney, 4 Cox C C 441 , R \ Ullner, 4 Cox Cr 441 R \ 
Stephenson 9 Cox Cr 156, 11 v Bull 12 Cox Ci 31, R v Melton 9 Cox Cr 
296,/? \ Barrel, 12 Cox Cr GOG R \ riiompson 13 Cox Cr 182, R v 
Hceson, 14 Cox Cr 42, R \ iVelhngs, L R 3Q B D 428,/? v Pi unleg, 
16 Cox Cr 344 So where a witness is 87 years of age and is ' in such a great 
state of nervous excitement that it would bo attended with great risk to her life 
to bring her into Court to give evidence ” or where it might bnnj* in an attack 
of appoplexy there was no actual dis a c or illness, only a predisposition to it, 
his previous deposition was not admitted R \ Thompson, 13 Cox Cr 182 , 
R v Fan ell, 12 Cox Cr G06 Tho degree of illnes* m every case is to be 
decided by the Court R \ Xoals, (1917) 1KB 581 

Cannot he found Inability to find the witness is an equally sufficient 
reason for non production, by the better opinion ( Oate s Ti ial, 10 How St Tr 
1285 Anon Godbolt 236 , Gilbert Evidence, GO Bnller A P 239 , Thompson 
\ State 106 Ala 67, Mitchell v State 114 Id 1 Shall el fold \ State, 33 Ark 
539 Sneed \ State, 47 Ark 539), though there arc contriry precedents {hold 
Morlegs Case Kelying 55 , 7? \ Iiugan, 8 C A P 169,/? v Scaife, 8 Q, B 
243 Cray v Sprague 12 Wend 45) the sufficiency of the search is usually and 
properly left to the trial Court 8 di cretion Oieenl Ev § 163(g) If the witness 
lins disappeared from observation, he 19 m effect unavailable for the purpose 
of compelling his attendance Such a di appearance is shown by the party’s 
inability to find him after diligent search fho only objection to recognizing 
this ground of unavailability is the possibility of collusion between parly and 
witness but supposing the Court to ha satisfied that there has been no collusion 
and that the s°arch has been bona fide, this objection loses its force T Vtgmoie 
§ 1405 “If a party cannot find a witness, then he is as if were dead to him’ 
Jnou Godbolt, 326 This principle has il«o been accepted by Jc/fictts L GJ 
in Oates Tnal, 10 How St Tr 1227, on the assurance of Oates to the offect “My 
lord it has ccfst a great deal of money to search him out, but I cinnot any 
where meet with him, and that makes my case so much worse that I cannot when 
1 have clone all that man can do to get my witnesses together 

1 he complainants in a criminal case were not examined and instead the 
deposition of one of the complainants in a prior case in which another accused 
had been charged with a similar offence were put in evidence A police constable 
gave evidence that nn attempt was made to pioduce the witness but she could 
not be found He Id, that 1th e evidence in the former ea^e should have been 
admitted ns evidence in this case nnd a further attempt should be made to enforce 
the attendance of tho witness Dicarka\ Empeior 25 O C 142 = 1922 Oudh 
2o4 , see also Emperor v Dost, 2 Cr L J 518 , Queen v Lakhi 24 W R Cr 18 , 
Khem Singh \ Emperoi 88 Ind Gas 30 = A I R 1925 Lah 319 Emperor v 
Kangal 41 C 601 But when it is proved that the witness could not be found his 

S revious deposition is admissible Ajod/na v Emperor, 56 Ind Cis 582 = 16 
T L R 30 


Insanity "^Insanity equally renders the witness unavailable R v Ensice'l 
3 T R 707 , Morler v State 67 Ala 62 , Thompson v Stale, 106 Ala G7 A 
witness who has become insane is no longer qualified his testimony in Court 
is no longer* available and by universal concession his former testimony or 
depo ltion may be used Wtgmore § 1403, R v Marshall < Car A M 147 
•Them is no real or practical difference between the death of the mmd and the 
death of the body » Morler v Stale, 67 Ala 62, per Somcrulle J Even tempo 
rnry insanity makes a witness unavailable R v Mat shall, Car A M 147 

-Loss of memory etc Loss of memory by disease or old age nlso rtndero 
the witness unavailable Rv 11 them 8 Cox Cr C 453 , Rolhrocl v Gallanhm 
(.91 Pa -112 , Cent R Co v Murray, 97 Go. 326, Euing v Diehl, 76 Pa 373* 


33 



5G4 


THE INDIAN EVIDENCE ACT 


S 33. 


Dtaijlon v TlelU, 1 No tt A, M 217 Los of memory by lip=e of time roll 
also have the same effect as loss of memory by disease or old age Jify 
Woods, 26 Pa 378 , cont/a, Robinson \ Oilman, 34 N H 297, Wotl v 
Lewis, 102 Pa 32G, Giccnl Ev 163(g) But the Court must be « 
the fact of the loos The difficult} it. that the witness must be called in o ‘ 
that this fact may appear, so that in practical application there ivoui 
dispensation of his presence , more over he might in some ca«es be a 
use the deposition or report tho testimony ns a record of past reco ec 
U igmore § 1409 State \ NO 11 atcr If oil s Co 107 La 1 , Jaelv > a, 
Pa 378 , conli a, Cool \ S tout, 47 111 531 , Stearns Lumbei Co v Boom,™ 

E 217 #{ 

Loss of faculties necessary for testimony Like insanity al&o 1 j^ e ? ^ 
any one of the faculties necessary for testimony furnishes an equairea > ^ fI( 
the loss occurs through disease or through senility This may be tn Rlmdne^ 
tho lost faculty is that of speech It \ Cod burn, 7 Cox Cr jfayiVL 
may also render a witness unavailable for certain kinds of testira i 
v Blythe, G9 Tex 509 , II igmoie § 1409 So where a witness ^ 

his deposition in Chancery was used for those parts of his . 9 fbfui 
depended on his consultation of documents Euisman v C r0 ° ’^ ven before 
1166, Houston v Blythe, GO Tex 509 (512) Where evidence 
a committing Magistrate but in the Sessions Court the w,tn ? ^ cinn ot if 1 
speechless this section does not apply to the case ami the gw* j n( j ft 
facto be treated as e\ ltlence at the Sessions Moti Ram v -& }n I ’ 

152 = 24 Cr L J 904 

Incapable of giving evidence The capacity to S l \ e J* 1 ^ethin* f lC,r j 
in section 33 of the Evidence Act need not be a permanent °”® inC ipiblc®‘ 
of permanent incapacity might satisfy the words of we fc ^ 
giving evidence In the matter of the petition of Asgur tJosi * the vo™ 
L R 124 , but see In the mattei of Pyan Lai where it was flri incap 
“ incapable of giving evidence ” in section 33, Evidence -Acw sec hon 

bility of a permanent kind The Court has no discretion un,j e givm. 
idmitting a deposition, when the witness is found to be fimporar) ca 1 t.i 

evidence But where the absence of the witness is “ u ® £, { , 3 proven 

the Court has a discretion to admit the deposition of a wune , t0 doso o 
be either actually impossible to produce him, or to be so ( n sup 
it is unreasonable to insist on his production In the matte j ^ j^n for 

Kept out of the way by the adverse party If tify th , e %$( 

the opponent procured to abspnt himself this ought or it 'j, a3 or h®* 0 f 
his deposition or former testimony — where the offering " . fu* P 1 *] .jj 
searched for him whether he is within jurisdiction or n0t > should on<£ 1 0(f1 
abode is secret or open, for any tampeung with a wi re3 ult ot "*1,01 

eatop the tamperer fiom making any objection based on hroid P rinC,p r B 

chicanery it igmore § 1405 (4) This rule is based on offJ1 0 ” a, 

justice, which will not permit a party to take idvantage o a w ,tne * tor ^ 

a case where three prisoners. were indicted for omirJment of onP ,°^min id" 
prosecution was proved to be absent through the procurem . the w 

Court held that lus deposition might bt. read in evidence a 8 fl «nn*t y* led 
had kept him out of the way but that it could not be re C,^? nn ,n 

two men R v Scaifc 2 Den 281 = 17 Q B 238-6 Cox. 243 ° * gjl b 
Morleifs Case, 6 How St Ir 770, R^ Harrison « v t 

a GatciuJ B N P 243 R v Guttndge 9 C A .P 473 
proposition that if a witness be kept out of the way by oU thoflty < p i 

•statements on oath will be idmissible rt~ts partly °" greed * r 

decisions both in civil and criminal Courts Taylor S 1 » 

(g) U S v Reynolds, 1 Ltah 322 . former I; 0 *** 

Proof of unavailability of witness I ho proponent o ^ «,t> «t JL t » 

or the deposition is of cou o ordinarily the pirty to prove u VCT soa ft 4 
»ng thereto m consequence of the witness s unavailability i i princtpl 
former tostmiony is offered no difficulty arises in apply ,nJ v V # i 1{ , witm* ^ 
v Traction Co 121 Ja G05 » igmore § lilt As evidence ot 
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nb-cncoor non rp-idtnet replies rtcciud during the seaich ought to bo admissible, 
whether or not the} are testimon) themselves tliej servo ns circumstances xndicnt 
mg due diligence of the pnrtj seeking tlio witness W tgmore§ 11H Where 
tho witnc sis nvnihhlft for testify mg bis deposition is not usable “The \er> 
meaning of the plim-e tie bene cs*c implied that it was conditonul and that the 
witness nui't bo re-examined if capable Per Dt Lushington in Weguehn v 
If egneUn 2 Curt Eccl 203 So also when the deposition of a witness was 
allowed to be read when he was present in Court, this was also illegal Campbell 
J in Dunn \ Dunn, 11 Mich 292 So nl o if a witness is withm the reach of the 
procc 9 of the Court his prcaious deposition is inadmissible 1 non 2 Salk G91 , 

Illagiaic v Ulagraic 1 Deg A. Sim 2 >2, 2 jD Under this section, tho evidence 
of an absent witness taken m the Arnj, i trato’8 Court cannot bo received m the 
Sessions Court without proof of tho circumstances which make it admissible 
Such circumstances should bo proved liho anj other fact bj tho evidence of wit 
nosv s ami a mere report that a witness is dead or absent is not sufficient Queen 
Impress v JSgn Po L B U (1872 — 1892) 114 Khem Singh \ Emperor, 8S 
I, ul Cas. 30 =>7 Lab I* T 1(T>=2G Cr L. J 1030 That it wabsolutclj nccessarj 
to examine a qualified medical practitioner before evidence of w itness too ill to 
attend can bo admitted under section 33 of tho Evidence Act cannot bo laid down 
ns a proposition of law rocililns for obtaining qualified doctors in England 
are verj different from tho o in India and an argument ba ed on tho analogous 
English law would not npplj here llijan v King Emperoi, 31 C AV N 903= 
103 Ind Cis 840=28 Ci L J 7CG = A I R 1927 Cd G79, It v NoaUs, 11917) 
1KB r >31 but see H v Cohen, 34 L J 623 A previous deposition can bo ad 
nutted in evidence onlj under tho provisions of s 33 of tho Evidence Ac*, but 
before it can bo placed on record of a criminal trial tho Court must decide judicially 
that a proper effort had been made on behalf of the prosecution to secure the 
presence of tho witness that in spite of that effort ho had not been traced and could 
not be found out, or that ho was incapable of giving evidence, or was kept out of 
tho wa> b> tho adverse part} or his prescnco could not be obtained without an 
amount of delaj or expenso which, under the urcun«tinces of thcca-e the Court 
considers unreasonable Ohulam v Emperor , AIR 1929 Lih 542 Annatn 
v Enipctor, 39 M 449 = 23 Ind Cas 518, Umar Ilajec v Emperor AIR 1929 
Mad 32=40 M 117, Sajjan Singh v Empeior G Lab 437 = A I R 1925 Lab 
418 Emperor x Kangai Mali 41 C G0l=2G Ind Cas 161 = 15Cr L J 713 
falconer v Ilanson 1 Camp 171 , TI tedeman v Walpole, 1891 Times, June 15 
Presence cannot be obtained without an amount of delay or expense 
etc It is only m extreme cases of expense oi delaj that tho personal attendance 
of a witness should bo dispensed with Empress v J lulu, 2 A G4G ‘lhe 
prisoner certainly had a right to expect that the witnesses should be brought to 
give their testimonj lira voce before tho Seasons Court, and any expense or delay 
that might be necessary for that purpose must, in the absence of special fact® 
be taken ns reasonable rather than unreasonable Per Phear J in Queen v 
LuUiun, 21 AV R 5G Cr Inconvenience to witness is no ground allowed under 
this section Empress v T Burke, 6 A 224 AV r hat delay or expense is reasonable 
or unreasonable depends upon the circumstances of each case Of the circum 
stances of the case, one of the chief which tho Judge ha^> and ought to weigh, is 
tho nature and importance of tho statements contained in the deposition It 
would be unreasonable to incur much delay and expense ,when the facts spoken 
to in the deposition are of the nature of formal evidence for prosecution, or supply 
omething in the case for prosecution, as to which little or no dispute exists or 
are facts to which other witnesses speak besides the deponent, and which witnesses 
are produced at the trial Per White J in In the matter of Pi/ari Lall 4 C L R 
504 (509 510) But where the absence of the witness is due to temporarj 
causes, his previous deposition cannot be admitted **lbid JjThe mere fact that a 
witne s changed his lodgings after giving mochulel a for appearance in the Sessions 
Court and much del vy w ould be involved in searching him are no grounds for 
admitting his deposition m tho lower Court In such a case it must be shown 
that such a witness could not have been found if reasonable exertion had been 
made to find him Queen v Luclhy, 24 AV R Cr 18 Eoshi y Empress , 5 C 
Uo8=b C L R 3o3, Empress v Dabee Prasad, 6C 532, Queen Empi ess y 
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Jacob, 10 C 113 Section 33 o[ tho Dviilenco Act docs not ju till a Mw 1 " 1 ' 
when proceeding under e 491 of the Criminal Procedure Code, in u«in fl ' ® 
taken in a previous criminal trial in supersession of ev idence giun m tnep 
*22 IV It 30 Cr The Court to 


of the accused ..Queen v Prosonno, ^ » u vn. os: 

to ndnut tho deposition of n witness, if it rs proved to be either actu'uiy i 
to produce him, or to bo so difficult to do so or if it is unreasonable t ^ 


his production In the matter of Pop) t Lall, 4 C L It ^34, 

• „ o« v Bengal Coal Co , Jo C 751 , .Yea Ba v % IC 

-A; I R 1937 ltftng 213, 77, ! 


Cns 037= D — , . — eitJ 

shay, 1/ It 1C P 099 Lmprcss v llami llcddi, 3 M 4j ^ Imv ,„ 

is procurable his subsequent deposition is not admissible _ onoo ^, D „ 
23 \V It 313, Fmpcror \ A 'on In, 1AU 099 ’lhe "hole ■>»< “”“) (»■ 


frnii 3 


depositions h that tho} are a provision in ndvance for obtaining . { ra ,iitiona! 
one who will not lie nvmlablo at tho time of the trial, i e, i „ m fad 

phrase, the} are taken <le bene esse, conditional!} Ilf the w [S ^tke 

nvailnblo at the time of the trial, tho principle of confrontation i coue tinih 
should bo examined uta iocc on the stand Ibis Pn.muP ,1 States o' 
indicated Qrecnl El & 103 (t) In cert un States of the un» 
Amenca, Mich deposition is admitted where tho personal attend crl g c e of thf> r 
would mvolvo them in great pecuniar} lo^s nncl involve jjjsW* 
personal intrest without any per«onnl advantage’ Atkinson on prn^f 
A R Co v Busscn, fc93 Ga 534 But this rule is not Bustainaji^ j 
The notion that an} citizen s private interest should be , w hole <' on,m uI 1 
duty to the commuiiitv is a false one flie principle to the f at " 1 ® ’ « 

uul ever} member of it, should jom in rendering all possibl ^0 

ment of truth and justice is a fundametal one in civilize ^ 

Proviso— Para (1) At common law testimony gn e ’i l ate , r T, r 
civil or criminal proc eding is admissible in a subsequent, pr0C eedin (1 
the s ime trial tn proof of the facts stated provided t bat , , gj « 0> j: to 
between the "ime parties or their privies Phip & 1 gon not > ‘ 1*,^ 
offering a deposition or an answer in evidence ngam e t a P for 1 

the original suit, MmsfieU L C J said ‘ That l« 

because such person has it not in his powei to cross esCe pted c ' tffef n 

Moss Cowper 593 So ‘ examinations upon oath, exc p depend” « CI o-f 

of no wail unless the} are made m a cause or P?°?® e ni f op portunij T j! Jl 
the parties to be affected by them and where each an. jfyisvw 
examining the witness’ Per Lord Kenyon, L C J Qj a( f pato* t U 

70 7 The law on this subject is thus summarised by f trll J, » f ,b» 
When } ou give in evidence any matter sworn at a _ flur a dver ‘ tf 1 

between tho same paities because otherwise you oispo J cin pot b® * 

libert} to cross examine ’ Gilbert Ev 68 So a depo gu]t f a nd «* , r itur i - 

evidence against any person that was not i part} to , jt 1S ag>u n . 

because he had not liberty to cross-examine the witnes tQ which j, 

justice that a man should be concluded by proofs in a ^is P 3r \ e nts | r . 

a party Buller J Trial at Nisi Prius , 239 Ihe words usea ^ Te yr fcf fP 
1 The proceedings must be one between the same par ua gc wo* 3 , j | t **, 
in interest ’ This refers to the former proceeding tne inter® «rt, f , 
more accurate if it had been “ those whom they r p ^ 196 . An' 

effect is the same as that of resjuduata and estoppel r - p4 


effect is the same as that or resjuauaia uiu are privi? s p ] a 

here used as representatives interest fact I 1’^] 

P 117 , Hi UesJ said^ 

former parties is really meant 1 


Bishesuai, 8 P it L T 510= 


, Ind Cas per^^‘ „ 

InJ/iigu,., W21 It C P ™,n>U's/*£' th J’ 


r . t persons claumng under *h®£ tg an d \ 

was n trial between different parties having t0 cxanimo® 1 ’,^ 0 r ‘V J 

plaintiff had noprnity and ns he had no opportu y |u«ticet 0 jr.n0 n V** 

the witness it would be contrary to the first prmcip nsl0D T (T , lt! g ib ff J 
wav affect his interests by the evidence given on tn , V parties ^ (An). ^3 
in Lane v Bramcrd, 30 Cox 579 The real rea on ot 1 ^ j, 37^ ^ 
is thus laid down by Gikhnst J in Bailey v Woods, ^ jn ;V bich 
the testimon} be given under oath in a judicial procetxi 


«v 
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litigant wa3 n partj and where he had right to cross examine and was legallj S. 
called upon to do so, the great and ordinary testa of truth being no longer 
wanting the testimony so given is admitted in any subsequent suit between the 
parties It seems to depend i athei upon the right to cross examine them than upon 
the pre ise i onunal identity of the patties * oee also Summons v State, 5 Oh St 
343 \\ here there are two or more charges arising out of the same allegations 

made by an accused, the testimony of a Uecea°ed witness in a prev ions proceed 
mg flgunst the accused is admissible m evidence m a subsequent proceeding 
ngunst the «ame accused, although the prosecutor in the second case is the 
widow of the prosecutor in the first Queen Empress \ Bhabhutgai, Rat Un 
Cr C 347 = Or Rg 38 of 1887 To satisfy the requirements of this section the 
two suits must be brought bj or against the same parties oi their representative 
in interest, at the tune when the suits are proceeding and the evidence is given 
Sda Nath v Moliesh Ghnndci, 12 C 627, Queen v hhri, 8 A 672 = A YY N 
1886, 277 

Where the parties of the pre-ent suit were not parties or representatives of 
the parties of the previous suit, in such a case, a deposition made m the formei 
suit is not admissible m evidence in the present suit Mnnmoyee v Bhooban 
Moyee 15 B L R 1 = 23 W R 42 , Queen Empiess v Ishn, 8 A G72 = A W 
N 1386 2o7 , Queen v Bana 3M 45, Emvnor\ Vaman, 5 Bom L R &99 
(601) This «cction (loos not applj to tne deposition of a witness in a formei 
suit when the witness i® himBelf a defendant in a subsequent suit and the 
deposition is sought to he used against him not as evidence given between 
paities one of whom called hun as a witness but as an admission ns against 
himself Soojan Bibi v Achmut 14 B L R App 3=21 W R 414 The 
parties maj be differently marshalled that is,, the plaintiff in former suit imj 
be defendant m tho latter and nee iersa If right v Tatham, 1 A A E 3 

In If right v Tatham supra one T claimed against W as beir of J M while 
W claimed undei a will of J M T first filed a bill in Chancerj against Y\ 
and three others and evidence was taken on an issue framed at law in which 
W was plamtitl Then T brought an ejectment suit against W in which John 
Doe was the nominal plaintiff It was held, when the testinionj of a deceased 
witness B at the former trial was offered in the second aclion, that (1) the nomi 
nnl difference in the parties on T s side, and (2) the addition of three new parties 
on \\ s side, could not prevent the u®e of the testimonv as between T and \V 
In admitting such deposition Tindal C J, ®aid “ Mr T the les«or of the plntn 
tiff m this action, had preciselv the same power of objecting to the competency 
of B, the same right of cross-examination and of calling witnesses to discredit 
or contradict his testimony on the former trnl, ns he would have had it if Mr W 
lmd been the sole plaintiff m that suit or as he would have had now if B had 
been alive anil subpoenaed as a witne&3 ” Wigmore § 1388 It is further well 
settled that the former testimony is receivable if the then party opponent, though 
n. different person had the svmc property interest that the present opponent has 
Ibid 

Tho parties are deemed to bo the same when those between whom the ev i 
denco l* offered were on opposite sides in the former case and a judgment or 
other determination could in that case have been made between them alone though 
other partu s were joined with both or either California Chv Pro Code § 1910 
Aside from the provisions of the Code, it is well settled that depositions taktn 
in an action between two parties are admissible m actions between their metes 
sora m wtere-t Qretnleaf Ei §§ 164 553 It is not an unsafe rule For 
while the successor in interest may not have an opportunity to cross-examine 
the witness jet the per on in whose shoes he stands had, and this io sufficient for 
every practical purpose Briggi v Bnggs, 80 Cal 253 (Aw*) But such depositions 
taken in other actions are not to be received in evidence, unless the parties nrc 
the same or in privity, and unless the issues are substantmllj the «nm& Thus, 
where husband and wife were each injured on a ferry boat at the same time and 
b> the same cause, the deposition of the husband taken in an action bj the wife 
against the ferry companj for an injury to herself, m which he was plaintiff 
only by reason of being her husband, was not received in an action bj the wife 
as his nUnnm«tratnx, against tho companj for the injurj to him learn v* 
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Trcsf Jcrsay rem/ Co , 143 Pn 12 2 Whore n plaintiff brought two actions 
obligors on the same bomb a deposition taken at tho instance of one defenw 
could not bo used bj tho defendant in tho other action It could not wn» 
by the plaintiff m the other action, and thcreforo for want of muiui alitv c • 
not be used bj tho defendant therein, “ns n man who cannot be prejudice 
deposition or proceeding m n suit shall never receive any ndrnntige fro 
Oibb Ei j o'), Broun v Johnson, 1 5 Grntt G 14, Burr Jones § 683 . 

In seeing whether a person is the legal lenresentative of a,1 °“ ier ^ r{ ] nlu 
the purpose of rendering ovidtnc3 admissible under section o3 regi 
be bad to tho state of affairs when tho cwdence is sought to be admitted ^ 
the defendant in a subsequent suit was the natural son of tiieplaintm uip ^ 
suit and claimed in the subsequent suit not ns the natural son of tn e P 8|1 
ns adopted son of a third person Held that the deposition in j jj 

was not admissible Sri Raja Jlaiuv Raja of Fillayur, 51 31 ^ 
122 = A I R 1028 Mad 991-5", M L 7 894 (T B) The words 
in interest” mean that the parties in tho second proceedings in ^ £ 
is tendered must be the repri sen tatnes in interest of the par 11 t u ^rou"' 1 1,1 
proceeding, or m other words should be persons who derive their ^ ^Juh 

claim under them, or shortly are their privies Section 33 mtere^ 10 

without tin) reference to the subject matter of the two A j & E] 
\olved in each case must bo tho same or similar Doe v Dario/ iter /» ^ tfail 

783 Krishna Rao v Raja of Pillapur, 102 Ind Gn« /lo^A . j thf 
733 The wording of this proviso is perhaps n little defective u “ ^ g ff hom 
words ‘their representative in interest” the words should have he , inJ t^d «« 
they represent in interest” or the word ‘is” should have been jjirf 

‘was’ so that tho proceeding may be rend ns the second in CT1 

common law depositions taken m a judicial proceeding are t3 j^ there 111 

dence in a subsequent judicial proceeding in proof °t the wc jfolsW 
provided the proceedings are between the same parties or their pn JS thus 
Vol XIII, p 54G The rule limiting the admission of such clepoj & 0 * 
laid down by Lord CotUnham in Humph eys v Fensanh or wipe®?® 
“Depo&ition can only lie lead for or against those who are pan j for a 
the suit m which the depositions were taken , and they cannot g r { j r ifU t 
unless they can be read against hint ” feo evidence taken on between 
admissible in a second trial if although the two trials *> f(? prH'i)l ‘ 

same parties the second trial is between per-ons who gone t j/th Ed j y, . 
former parties or are then privies in estate Taylor on ^ ^ ’^fined ir ’. . , 
The vague expression “representatives m interest has not n plU tit J 

Evidence Act but whatever scope mav be given to those wor j. 0 th r» fl<r 

include privies in estate Partner* and joint contractors are w partner ^ 

for the purpose of making admissions against each other in re es £,tp «o a . t 

transactions or joint contracts and must be regarded as g v idenc p 

lpndcr their statement admissible under the proviso s oo 
Chnndresnar v Bisheswar, 5 P 777 jhe * tC ?* 

A forged receipt was filed in a civil case by the defen ™ r 0 n ff 
was tried for having abetted the forgerv Before the trial i v this Z \ 

signature was forged, died and could not be examined l cC Again ‘ ^ 

the deposition of K in the civil suit was not admissible j/ 2 } y t-m 

accused who appeared only as a witness in that ca«e h ^ 

42 A 24 = 17 A L J 893 = 52 Ind Cos 394 = 20 Cr L JW* ^ ^ 

For the purpo es of this section n purchaser or we a jj, j/u > j, , 
is a representative in interest of the mortgagor Masnu ^ e t itc j* 

Cas 111=8 Bur L T 104 A Hindu widow in P 083 ^ 0 " “ cr *ioner 
husband completely represents the estate and consequently the n ‘ ^4 

said to be the representative of the party (t e the wicio ' q 1* u* 

of section 33 of the Evidence Act Raj Kiiman v Anh/« A ^ , gnti in ^ 

In delivering the judgment in that ca9e Mookerjee J saia the c,ara , .v,/ •' 

it would be difficult to hold that the two proceedings are bet je 1 

or their representatives in interest But it has been argaea ;> r-V/V. f 

Hindu widow m possession of the estate of her husband, 1 cn a pm 

that estate, and consequently the position is the °amc as it 0> 



PROVISO-PAR V (2) 


569 


suit as n full owner, lieeim** n dtxnee was a«, un-tf hei in n contested litigation S 33 
would bind the inherit mco hatama \ Rajah of Shnagunga, 9 M I A 53°), 
Perlabnatamy Tnlokmath, 11 C ltJG =• 1 1 I A 197 Reference may in this 
connection be also made to the observ Uions m the case of Vrm Moi/ee v Bhu 
bun Moyce, 23 \\ it 42 = 15 B L R 15, in which Couch C J expressed the 
\iew tlrnt po**nblj upon tho principle of the ruto of the Lngli^h law of evidence 
by which when there nrc several remainders limited by the deed, a judgment for 
or against one of them is evidence for or against the next m succession, 
may ju tify tho use tinder section o3 of tho Evidence Act, of a deposition in a 
suit brought against a widow beforo any adoption m a subsequent litigation against 
the adopted son Pykct Grouch, 1 Ld Ray in 730 , Dor v Passing ham, 2 C A I*. 

440 ine^o nrc obviously weighty considerations, and though we do not fully 
deude the point our pre»< nt inclination is not to hold the previous deposition 
inadmissible on the ground that tho fir t element ^1 c that the proceeding was 
between tho «amo parties or their repre^ntatnes in interest, has not been estab- 
lished A party is lubie to have a deposition in a previous proceeding u=ed 
against him in a subsequent proceeding, only if his opponent is substantially the 
°nmo in both the proceedings Morgans Michol, b R 2 C P 117 

Proviso— Para (2) The rule of common law is strict m this that no 
evidence shall be admitted, but what is or might have been under examination ot 
both parties Puller \isi Fruit, 240 lhc opportunity to attend and to cross 
examine is nil that 13 necessary, and if it is not availed of the principle has still 
been satisfied Mooie v friplct Vn, 23 S E 69 So the generil principle is 
that m nil cases where the party has> without his own fault or concurrence irre- 
coverably lost the power of producing tho witness again, ho should be dispensed 
from doing so, if there is at hand his testimony already subjected tocross-examma 
tion and this generd notion underlies all the cases of dispensation Green I 
Ev 163 (f) The doctrine requiring a testing of testimonial statements by cross- 
examination has always been understood as requiring not necessarily an actual 
cross-examination but merely an opportunity to exercise the right to cross 
examine if desired The reason is that, wherev er the opponent has declined to 
avail himself of the offered opportumtv, it must be supposed to have been 
because ho believed that the testimony could not or need not be disputed at all 
or be shaken by cross-examination In having the opportunity and still declin 
mg, he has had all the benefit that could be expected Irotn the cross-examination 
of that witne 9 II tqmore § 1371 Star! ic ri 07 “The rule of the common 
law is that no evidenco shall be admitted but what 19 or might be under the 
examination of both parties But if the adverse party has had liberty to cro&s 
examino and has not chosen to exercise it, the ca e is then the same in effect as 
if he had cross-examined Here then the quo tion !■> whether the defendant had 
an opportunity of cross examining Pci Fllenboroitijk I C J in Ca' , enoie\ 

Vaughan 1 M A S 6 

A deposition is considered a partial ippresentation of facts, a 3 to all 
person who have no opportunity of bearing out the whole truth by cross exnmina 
tion Per Lawrence J m Betieley Peeiagc Cate, 4 Camp 412 , gp e also Lord \ 

Colvin, 3 Dr 222 Allen v A lien, (1894) P 248 Since the competency of the deposi 
tion taken in former suit depends upon the fact that the adverse party or those in 
privity with him, had the opportunity, to cio'S-exannne the witness, if it appears 
that the depositon was taken without authority, or without the saction of an oa*h, 
or without such chance of cros^-examm ition it should not be received although if 
due notice was given, it is not necessary that any cross-examination should have 
been actually made Fitzgerald v Fitzgeiald, 3 Swab A T 397 , see also 
Lawrence v Maute 4 Dr 472 Macombie \ I»/on 6 M A G 27 In a warrant, 
case until the stage provided for in s 2">6 Cr Pro Code m reached the accused 
has no right to cro®s examine and consequently the evidence of a witness given 
before framing of the charge is not admissible under s 33 Empci or v Mo then s 
AIR 1929 Cal 822 In that c ise Camming T - ud “The prosecution now 
desires to put in ns evidence under s. 33, Evidence Act the statement of Mi 
Milne before the Police Magistrate & 33, provides that in certain circumstances 
evidence given in one judicial proceeding is relevant in a subsequent judicial 
proceeding provided that the adverse party in the fir=t proceeding had the n»ht 
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and opportunity to cross-examine That the accused had the opportunity ofcro 
cxaminmgthis witness, is I think quite cleir He wis asked t0( ' 0 ®°* ) / lt ‘ 3f ‘ re i.i 
to do so But I think it is also clear that at the stage at which the c 
arrived he had no right to cross examine Now as far as I can c ee the ^ 
in a warrant case has no right to cross examine the prosecution witne 
after the charge is framed No doubt s 256 (Cr Pro Code) does o p ^ 
bit cross examination at a previous stage but that is not the same as say s 
the accused has any right to cross-examine I am of opinion thatun 
of the case provided foi in s 25G is reached the accused has no n © m 

examine That being so in the pi esent case the accused had no rig 

examine and so the evidence of Mr Milne is not admissible in 
s 33” Butin Manyal Sen\ Emperor, A. 1 It 1929 Lahore 840 
examined by prosecution but no cross examination was put to n UD # 
charge it was discoveied that he w is too ill to attend the Court subject*' 

to answer the interrogatories The result was not that lie wa ^ ^ 

to cross examination It was contended that the statement . ® was adnu -1, 
his evidence could not be considered It was held that such ev, ‘ , ce30 f end* 
sible but the weight to be attached to it depended upon the cnci ** jjjj 4^ 
case See also Mahararah of Kalhapur v S undaram Jyer, A noocct ion 

= 48M 1 This section docs not applj where ltis obvious that tt . s 1(143* 
for cross examination Emperor \ Phagunnia Burmin, av j n( j O 

Cr L J 147") Emperoi v, Bal ir Salieb, 18 Bom B K ^ i$<!4 <>■> 

269 = 17 Cr L J 249, Queen Empress v Burke, 6 A -24= A ^ 

A deposition taken in an ex parte proceeding cannot b r parties even 
section in a subsequent contested proceeding between me j j a th>tnr 

where other condition^ of the section are satisfied Joy Many 

A L J 881 „ . , . hp method of 

The words “ oppoitunity to cio s examine include i ^juminw i 

interrogatories, which, for many years were the ohwt mode , ^ j or *h 
in the Courts of Equitv and tlie Admiralty Courts of x ng > 0 PP orla , nl !o. 

provision is made in the Common Law Procedure t0 rfn der t h f . 

administer cross in ten oga tones under n commission is . g^deni/ 

dence elicited by the cio&s interrogatories relevant under s oo minU w F ^ 
The words do not imply that the actur 1 presence of the To 

oi his agent before the tribunal taking evidence is neces 3 j e3< j to i” 1 ®, 

presence would be to put a ‘•train on the words ot s oo lln( Ter this f n , n 

mence, and much difficultv would be found in getting e yd® ^ flC cu pi F f ^ 
section, where a party is m police custody The net f 1 „ ins t be pr 0 '^ 
had full opportunity ol cioss examining if not admit' ted, of » 

evidence can be admitted under section 33 I he < P fln( j fornu n 1 ( 

obtained by a commission issued by a committing ^lngi , , ^ j vidian- 
of the record of the enquiry i admi sible under » oo Q liee n » 4 
piovided the requirements of that section are «ati , mci ’ol> 

Mama Chandra, 19 B 749, ■see nl»o Queen rmpresi v & 1 
Bom L R 7G1 , pi-oceilur* , L r ^ 

In nn enquiry under Ch ipt< r X^ HI of the Crinu j4 

witness was examined by the piosecution but lie was no ^ jiion 
accused, in the Sessions trnl the witness having W whether ^ ef j.W # 
jn under s 33, Evidence Act Held- it is doubtful wne ^ ([ 

admissible under section 33 of the I valence Act , i o, the FT # if' 

evidentiary value is very small indeed Uuv ing reg” L. tne «c9 «"*' * 
Sessions enquiries not to cross-examine tho prosecutjo nC fU cu , 
conclusion of the enquiry when the charge is drawn ”1 ' , flr jjy lie*' 1 *. rfv v# 
worth while to defend him elf in the hr t Court it wo , nC d by . 

accused had the opportunity to cro« -examine a witness J (he pro** At * 

cution, where the nccu-ed did not cross-examine any r , o h* . j 
nesses and was not asked by the enquiring M.H.tratpw SbO-*;V»i' 
cro SHxmmnntion Ibrahim v King Emperor, li ^ , w .. n o»i r 

iOG-UCrl J 70, sec nLo 2 ^ nr 7 r »'» Depo-itkm of a 
in the absence of an nccu-eti who has absconded ’'._i,i, h that " 
to 1h usp<I m n sultsequent can?, it i-* neces ary to , 
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depo«ition ««■< taken, tlio accused hail absconded, and after due pursuit could S* 33 
not bo nrre ted Queen \ Ftuaree, 21 "W II Or 12, Queen Empwss v„ Sahib 
Singh, A \\ N 189G, 182 

Failure of cross examination There may have been nn adequate opportu 
mty of cross-examination, so far n= depends upon tho nature of the tubunal or 
the state of issues and parties jet the required opportumtj may nevertheless 
practicdlj have failed through circumstances connected with the conduct of the 
examination These circumstances maj be distinguished under six heads , (I) 
the death or illness of the witness intervening to pre\nil or curtail cro«s examina 
tion , (2) the witness's refusal to answer on cross-examination or the party's 
prevention of his answer, (3) the witness s answering the direct examination 
‘non re^ponsivelj ”, i c without dealing with the subject of tho question , (4) tho 
framing of tho direct examination *o ns to prevent adequate cross-examination , 

(5) the lack of interpretation of tc«timon> of nn alien etc , (b) sundry circum 
"lances preventing adequate cross-examination Wxgmorc § 1390 

IFihicas’s death or illness — In cn^c of death of a witness before cross 
examination his testimony is inadmissible, if nny delaj is caused by the laches 
of tho party offering it Kemble \ I i/nns 181 In 801 The same result would 
follow if his illness was temporarj and the offering part} could hnve produced him 
before tho end of the trial Clements v Benjamin, 12 Johns N Y 299 But 
where death or illness prevents cross examinations under such circum c tances 
that no responsibility of nnj sort can be attributed to either the witness or the 
party according to Prof Wxgmore it seems hiush measure to strike out all that 
has been obtained on tho direct examination But lie admits that on principle 
such txaminntion should bo rejected Wtgmore § 1390 According to this section 
such deposition is clearlj not admissible In England the ca«e law on the subject 
is not uniform I ide Jones v Fort, 1JI AM 19G R v Hagan 1 Jebb Cr 
C 127 R v Mitchell 17 Cox Cr 503 \\ here, however the failure to obtain 

cross-examination is due to tho default of the cross examiner such lack, of cros« 
oximinntion does vitiate the foiirer deposition I? v Hyde 3 Cox Cr 90 
Parnell Commission’s Proceedings, 7th daj, Times Rep pt 2 p 66 (18S8) , Wiq 
wore § 1390 This is according to the principle that he had an oppoitumty 
though waived the same Ibid 

Where a witness (lied after the examination in chief and part of the cioss 
examination was finished Held that her deposition could not ho admitted m 
evidence under this section because tho evidence was not concluded lor it 
might bo argued that x sub«ecjuent cross examination would have destroyed to 
a great extent the effect of the evidence m chief Xa> sing Das v trokul Piosad 
25 A L T 775 Such evidence should not ba otdinarily acted upon Rex v 
Vadala 7 W L T 41 = 5 Ind C xs 512 But where the statement of a witne *> 
was recorded by the committing Mngistrxte and tho accused did not exercise the 
right to cross-examine him and the witness died subsequentlv before the ca-e 
was tried by the Sessions Judge, held that the statement was admissible in evi 
dence under section 33 of the Indian Evidence Act -Itimuddi v Lmpcror 
31 C W N 410=101 Ind Cus 661 = 28 Cr L J 485 = A I K 1927 Cd 398 
Through the mtness s i e final to ansuer or the fault of the party offennghim — 

Where n witness after his examination in chief declined to inswer the questions 
put in cross-examination, his examination in chief is not admissible in evidence 
Smithy Griffith, 3 Hill N Y 333 But such a rt suit does not follow when he 
evaded one oi two questions Gibson v Cold thuaile 7 Ala 281,294 The law 
on the subject ia thus laid down by Chief Justice Shan m Saiage y Blanchard 
20 Pick 167 172 ‘ So far as objection goes upon the assumption th it a deposi 

tion mu t be rejected because some of the question a of the adver&e party are 
not answered, as a geneial rule it is untenable (But) ca es may be supposed 
where if a witness is mamfestlj favourable to the party taking the deposition 
and declines answering pertinent and material question" to facts apparentlv 
within his knowledge it would be a good ground for excluding tlio deposition al 
together It would show that the witness had violated Ins duty and his oath m 
not telling the whole truth, and the deposition could in effect be taken ex narte ” 

T1 tgmore § 1391 1 
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ie*pomtic ansuers 'I Ins ohjtction is obviously applicable to 
interrogatories onl> Marry \ II cl el I Colo 2, 0, II igmore § 139- 
Tloough lari of mtcrin elation for n nitness alien, deaf and 
'Where the cross-<xnmi nation cotihl not lie conducted for want of a eon>P 
mt< rpreler because tvith net is givr n m foreign language, the jnrtj 8 W“i> A 
the evidence is |,i\en is denud the right of cross-examination, lo - 
English practice is thus liitidlv stated bj Lot d Heading C Jinjfy ,, 
(1916) 1 K H 337, 339 “ V hen it foreigner w ho is ignorant of»the Jtagj ^ 

guago is on trial on an indictment for n criminal offence and is un« ’ , ^nd 
evidence given nt the trial must he translated If he does no , f nce 

the English language, lie cannot waive compliance with the rule ina , . COD ^ D fi 
mint bo translated, he cannot dispense with it bj express or imp j $ 
and it matters not that no application is ninde by him for the n J 0P (edM 

interpreter It i*» for tlio Court to see that the necessarv mom 
convej the evidence to ln*» intelligence, notwithstanding that, e application 
ignorance or timulit> or disngard of his own interests, he make ' offence i 
to tho Court The reason is that the trial of a per on for u cr , paired a 1 

not a content of private interest*! in which the rights of parties ,^^ 5 ^ 
pleasure Wc have come to tlio tonclusion that the 0 ' . l3 that the 

the wi°ci course when the foreigner accused is defended 0 ) c . bilialf 
evidence should be interpreted to him exetpt when be or co T » «|, m feifitt® 
expresses a wish to dispense with the translation and theJ e ^ p»ht |s 
permit the omission The right to interpretation being conce oW i or hi 
satisfied if -omehow nn under tnndsng is attained, cither oy tetin <r tbir® 
counsel’s knowledge of tlio language or by the help of an . Moreover 
person and the piocise method of attaining it is . s0 flb t° ,e 
the opponent is al*o entitled to cro-s-examiiie the ,nter I * .r. the 01,(1 

the correctness of the translation, and to call other witne oe e' 
prctntion IVigmoie § 1393 , c , 0 esau llP ,.u 

Whether the deposition of a witness who cannot oe or the h 

account of some organic defect, such ns defects of speech n , p , 
should he admitted in evidence it is for the trial Judge to ed 1 - ^ 

Halbert 55 Vt 22 8 The same principle nl«o apphes when „„ 

or dumb or blind felts \ Jlciphg, 201 U S 123 II tgmor § ^ ^nt from 

Sundry insufficiencies of cross examination Where a par ■ l3 pre^^jj 
the Court at the time of the cross ex unimtion, hut n — witne s. 
cm hardly he said to have no opportunity of cross exa 429, U » - 

in »omp cises it has been held to be so Crone v Pete s W1 tness ti e 

such objection is not at all tenable where the depo it tfl cr oss-es _ T 

his absence is read over to hnn and liberty is given t , 0 99 R* nfr , 

the witness It v Smith R A R 339 P v Forbes t he Wjj,. 
Hole 1 Cox Cr 226 Ernie J said ' The reading « The ob « ‘ 
presence is equivalent to the taking of it in ms P r _ ftjn ination ^ je- 
to afford to the part) chaiged nn opportunity for cros 0>e r o» •£,. v v 
opportumtv h is been held to he afforded by a re . g secured 0 , 

position wheie theie is one prisoner onl) the object i» n , ccU gj » o r 
there are many pusoners But mere reading °^ £ ’ r _ en to f> ini 
(ion already taken is not enough but libertv must be gi This P r i nC L P riW a 
examine R v Dag 6 Cox Cr r >5 Wigmore a 1 and thewbr 
applies where the Judge limits the tune of cros** examine : > ©56, "Z ,ffst 5 

the party of his right to cross exunrne Ibid Under . accused i j,e 
the Magistrate is bound to produce the witnesses w . cb'ir^ j 0 {? tb** 
cross examine Where a witness leaves the country . f i e no='boa trf 
can not be produced without undue del i> and expense m Ea 
chnrge can be admitted in evidence undei this section , r r 1927 R 
104 Ind Cas 637 = 28 Cr L T 861 = 0 Bur L J iflns0 f 


Section 33 whether controlled by s 350 The go , P. section R. 
33 of the Indian Evidence Act are not 111 an) waynne ,ggs=23 * 

Code of Criminal Procedure Lelal\ Cioun 101 lod _ 

199=28 Cr L J 451= V I B 1927 Bah 332=8 Bah 01 U 
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Proviso, Para (3) Uthough the sestion, by using tbe word “ questions 
in the p ural seems to impiv that it is es e ential that nil the questions shall be the 
«nme in both the proceedings to render tbe evidence admissible, that is not the 
intention of the law The principle involved in enquiring identitj of the matter 
m issue is to secure that in the former proceedings the parties were not without 
an opportumtv of examining and cross-examining on the icry point on which 
their evidence is adduced in the subsequent proceeding Though separate 
proceedings maj involve roues of which «ome only are common to both the 
evidence of those common issues given m the former proceedings may, on the 
conditions mentioned in s 33 arising be given in tbe subsequent pioceedings 
Ram Rcddt v Seshtt Redd,, 3 M 48=2 Weir 756=2 Weir 455 Unle sthe 
roues were then the same as the} are when the former deposition is orlered, the 
cro s-examination would not have been directed to the same material points of 
investigation, and therefore could not have been an adequate test for exposing 
inaccuracies and falsehoods Wigmore § 138G It is absolutely nece sary that 
the former statement was sufficiently tested bj cross-examination upon the 
point now in issue It is sufficient if the roues were the same or substantially 
the Mime for the purpose Empress v Rvehia, 7 G 42=8 C L R 273 Tl i gmore 
S? 1387 The general rule in this shape is nowhere disputed Taylor <3 464 , 
Chakauri Small v Si< aj Rua>, 2 A L J 91 (96), Foolhishori v Robin 23 C 
411 P/tip Ei 4lh Ed n 407 But there is natural!} much variance shown 
m the strictness of its application in specihc cases Vide R v Smith, R A R 
339, Doe v fbsfci 1 A A E 791,7? v Ledbetter 3 C A K 108 7? v Dilmore, 
6 Cox Cr 52 Hv Beeston 6 Co\ Cr 423 It v Lee, 4 F & P 63 R v Castro, 
Trichhorne Ca«e Broivn v Tl lute, 24 ’N R 456, Edmunds Case, (1909) 2 Cr 
App 257 n tgmore § 1387 

In 7? v Beeston G Cox Ci 425, deposition of a witness on a charge of 
felonious wounding with intent to do bodil} harm, was admitted on itrnlfor 
murder, the act being the same I11 admitting the deposition Jams C J said 
‘The presiding Judge must determine in each case whether the pn onei has had 
full opportunity of cross examination , and if the charges were entirely different, 
ho would not decide that there had been that opportunity but wheie it is the 
same case ind onl} some technical difference in the charge, the accused generally 
has had full opportunity of cross-examining” In the same case Alderson B 
said " The que tion really is whether the deposition was taken under such 
circumstances that the accused had full opportunity ol cross examination ” 
“Tbe situation ” sa>s Prof IT tgmore ‘ is one that calls for common sense and 
liberality in the application of the rule and not a narrow and pedantic illibeia 
lity On the whole the judicial rulings show a liberal inclination to receive 
testimony already adequate!} tested , but there is yet room for much improve- 
ment” Tl tgmore § 1587 In deciding whether the questions m roue are 
substantial]} the snme it is always a useful test to c ee whether the same evidence 
will prove the affirmative of the issue in both Field Ei 6th Ed 149 , Tl oidroffe 
Ei 8th Ed 356 R v Roclua Mohata 7G 42=8 C L R 273 Doe v Foster 
1 A A E 791 

Depositions of deceased persons are not admissible under e 33 of th* 

1 valence Act unless the subject matter of the dispute m the two suits is the 
Eime and also the subsequent suit is between the s ime parties or their repre®en 
tntives m inteie«t Raqhulhushana \ T idt/a Vandhi 34 Ind Cas 873 In a 
mt under s 9 Act I of 1877, for possession of a certain house evidence given 
at a former ca c e for criminal trespass, m respect of the same house b} a person 
since dead is admissible in evidence under s 33— Foolfossory v Robin Chundet , 


Explanation This explanation is inserted for the purpose of excluding, 
the objection which arises when the depositions nre taken in criminal case, that 
it cannot be used on a subsequent proceeding for want of mutuality or reciprocity 
because tho Queen is the prosecutor in all criminal proceeding® Rort Et 198 
The effect of the explanation would appear to be that a deposition' taken in 
criminal proceedings mav be used in a civil suit, and i-onverselv provided that 
™ e conditions ^of the section are observed Field Ei 6th Ed 148, see also 
Marl by Lv p 33 A prosecution was instituted by S against A at the instance 


S 33. 
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S. 34 ami on behalf of I for criminal trespass m respect of a certain house, find on b’ 
own behalf for assault and insult fe gave evidence at the trial in s uppo»* 
these charges F subsequently brought a crvil suit again et N for the pos 
of the c arne house under section 9 of the Specific Relief Act S died I 56101 ? 
institution of the civil slut At the trial of the civil suit the deposition o ^ 
the Criminal Court was tendered by F as evidence on the i sue 01 jx> * , 
Held, that S being dead and the proceedings being between the 1 ^ 

the issues being substantially the ^me, the deposition of n was au 
loolkis&onj v Nobin Chandra, 23 C 441 

STATEMENTS MADE UNDER SPECIAL 
CIRCUM STANCES 
m books of account, legalitly kept m,ie 
coui^e of business aie i elegant ^^ ne ' e ‘ ?, 
lefei to a mattei into which the Court i 
inqune but such stitements «hall notau 
Mtfhuont e\idenct to cliaige an> peison with liability* 


34 Entue^ 


Entries m books of 
account when relc 
v uit 


II lust tat ions \ , , r j f> 

A sues B foi Rb l,U0u, and shows entries m hi£ account b°° 3 e u0 { «o* 
to br indebted to him to this amount The entries are relevant, » 


cant, without other evidence, to prove the debt 


Principle 4 The it a^ons ju&tifv mg the admission of this . 0 defined 
untested as they are by cross ex munition have not been as c j fpE 
the Judges as m other Hears vy exceptions , but they seem , 

more § 1522 It has already been st ited that in order to admit ™ pi 

is an exception to the Hearsay rule, two principle® niu«t be at _ 0 f tfi 1 

necessity principle and (2) the principle of circumstantial S , |S c ji » « 
worthiness Vide notes on section 32 supra On the f ice °* ' t [ lp «itu?l ^ f 
evidence the second principle is well satisfied In ^ have sub* ' i 

one where, even though a desire to state falsely may cas “ "T** I n tbe 
more powerful motives to accuracy empower and suppian ^ , four 

ca~c of entries nude sy stematicallv and habitually for the rec , reP (iisun^ 
of business dealings experience of human nature indicate _ { . 

related motives which operate to secure m the long run _ t j,j 0 [L t 

piobvble trustwoithmesb and make the statement fairly for 

hi bit and sy stem of making such a record with regularity 0 f 

through the interest and purpose of the entrant and the in (0 cow 1 , 
be relied on, by very inertia, to prevent casual lnnccunW re cord fl ^ p 


the possible teinptUion to mis statement \z) «“■ l. - 

couise of business trm sections, an error or mistatement is im*-** 31 /; 

detected and the result disputed by those dealing with the en ^ r omP^ ... .a 
cionot sifply be made if at all except 


Idling with me j c 0 mP rr« 

by a systf malic ty»% \ 

plan of falsification As v rule, this fact (if no motive flUcuiV (,n? 
would deter all but the mo-t daring and un-^crupulous from ^ i)» d# 


»ui out uie nio-t unring wu un— **•,>*• , , in *■" r« 

the ordinary man may be nssumed to decline to unilertn , | jtton to ‘ ,i- 
thi* operates w ith fair effect to <=ecurc neenraev Pj 1 * ,{j Cr etipe/’o ' « - 
entrant makes the record under a duty to an employer ^ 
is additional risk and disgrace from the superior m i pl ,f,le of 1 , *r 

a motive on the whole the most powerful and mo i e ^ ^ j »a * tfT 

11 1 amore § 1522 The third reason is thus stated hy n N t 1 1 

Dims, IBinn N C WO "The clerk li-.il no inttrcrt ,,1* , 

if he bad any intere-t it was rather to make a trt Amun ^ 
would lie likely to bring thsgrxce vvith his erriplover 0 jf*e 4, j» 4 f 

which tlic entrv was made was open to all the <‘l pp ^ j 0 Jfi'i ?* 1 

entry if false would bo exposed to speedy discovery 1 . . t i 11 

flmtmba 8 Ind Ca« 81 = 13 C Ij J 13 r l { f a * 

In order to understand the Necessity principle, kiad cl 

phop book is concerned we must go back to the tune wi 
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was first admitted At that tune a party was disqualified as a witness foi him 
self, and since in certain class of transactions he was thus totally without 
evidence obtainable from othei 3 , certain past statements of his must be admitted 
by \crj necessity Thus the principle of necessity and the principle of oircum 
“tantial guarantee were both recognizut » and the ca®e stood on the ordinary 
footing of an exet ption to the Hear ay rule, without reference to specific excep 
tions W hen parties were made competent, on their own behalf, a main reason— 
the necessity disappeared , but the form of the rule was established before this 
change was made and its limitations can therefore be understood only by 
keeping in mind that the original attitude of the Courts in establishing it was 
precisely analogous to theic attitude towards other Hearsay exceptions — II ig 
more & 1536 As regards other regular entries made in the ordinary course of 
business this necessity principle is absolutely wanting {tide next topir) 

' It is recognized that to use a system of regular accounts to sustain h 
particular fraud is so difficult and dangerous a procedure that the Courts may 
guide their decisions by using entries in such n system, ti nth and accuracy and 
contemporaneous record being almost mdi«pen° ible for a due carrying on of 
such accounts Mukundram y Djyaram, 10 N L R 44=23 Ind Cas 8*13 
“It must be confessed that to forge elaborate accounts extending over six vear a 
or even to in ert new sheets in such accounts, would be a most dangerous under 
taking, and to make the different books correspond exactly would be a task of 
almo t insuperable difficulty ’ Jasuant Sing v Shco Barain, IGA 157 =>21 1 
A 0 .The principle is to admit only such statements lecorded by a party 111 
hia own behalf as by their nature and circumstances are ordinarily boyond his 
power to tamper with, undiscoveied, for the purpose of a paiticulnr case 
Mttl undram v Dmjai am, supra 

English rule —History of the exception In England an exception to the 
Hearsay rule exists lor regular entries made in the couise of business , but there 
are two distinct branches to this exception one concerned with such entries in 
general, and the other with entries by a party in his own shop books Oreenl El 
i 115 In cases of regular entries made in the course of busmens, it is mdispen - 
able foi the use of these statements that the entrant be unavailable ns a witness 
Death is usually spoki n of as the condition on which they may be used , and 
death is certainly sufficient Absence from jurisdiction should equally suffice 
Elliot v Dtjcke, 73 Ala 157 On the same principle, insanity ( bnion Banl v 
Knnjw 3 Pick 109) and illness hindering the presence of the witness should 
equally suffice, and m general ' the ground is the impossibility ot obtaining the 
testimony, and the cause of such impossibility seems immaterial Noitk Bank y 
Abbott 1 13 Pick 471 That which gives trustworthiness to such statements, 
and ntlords a reason for leceivmg them as an exception to the rule, is the habit 
and ay stem of making the entries ns part of the ordinarv and regular course of 
business, removing the ordinary motives for untruth md adding certain safe 
gmrds for coi rectness Per Tindal G J 111 Pools v Eira «, 1 Bing N C 649 
In order to understand the present condition of the law vs jvgirds Dirties 
shop books it is necessary to notice briefly the historical lelation of the two 
forms of exception, this and the preceding one F 11 t, there wis in England, as 
early ns the 1600 t>, a custom to receive the shop books of divei«e men of trades 
and handicraftsmen in ev ideate of the particulars and certainty of the ware* 
delivered nnd this whether the books wert kept by the party himself or by a 
clerk and whether the entrant were living or dead But there was more or Jess 
abuse of tins evidence in ‘leaving the booh_ uncrossed and any way discharged 
and still suing for the claim , more over, the whole proceeding was also dts 
poraged as mv oh mg the making of evidence for one & self for 'the rule is that a 
man cannot make evidence for himself. In 1009 Stat Jac I C 12, after 
reciting the&e considerations, forbade this use -of ®hop books ‘in anv action for 
any money due for wares hereafter to be delivered or for work hereafter 
to be done except (1) within one year after tho delivery of the wares or the 
doing of the work, (2) where a bill of debt exi ted (3) between merchant 
and merchant merchant and tradesman, or between tradesman and trades- 
man, foi matters within the trade That Statute was continued in 3 Car 
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I C 1 § 22 pml 10 Car I, C 4 Tho higher Courts, appljing jupmujJ 
tint a man cannot make evidence for himself, ultimately made the exciu 
complete b\ refusing to recognize those books at nil, wr the expi 
of the j ear In the lower Courts, where the jurisdiction was 
small claims the use of these books continued (Vide Thayer, Caw on 1 
pp 471, GOG, 51G for a full collection of tho historical material) , an . ](| 
Rule of Court has re introduced tho use (to an extent somewhit in e t 
tho upper Court- (Rule of Court 1893 Orel 33, R 3, Ord 30 , H 7 ssamw 
bj Rules of Tulj, 1902) But before the end of tho centurj of the a £ ^ 
the entries of a deceased clerk (oven a clerk of a party) began to ^ 
on considerations of necessity, ns an exception to the He.irsay . - 

distinctly understood that their u«e, though affording some eoncess c 
was a diHercnt thing from the use of books kept by a living P 1 ™? foal 

\ Lord Tornnq ton, (2 Ld R 873) is the ease most frequently ta^en^ 
inaik of the rule, but tho usage is earlier than that case (I V V Court 


1 I d R 732 , Sir BtbyLaU % Case, Theory of Ev 93 ) The •Mod®** \ 
inaj be gathered from the following passige in Lefcbure v ^ niu 

4 So far as the Courts of justice hn\ e gone (and that was goj n £ _p pre t j, er c m 
perhaps broke in upon the original strict rule of cwdence) tha e9j(l n» 
«uch evidence (entries) bj a servant known in transacting t .j on the 
gold smith s shop by a cashter or book keeper, such entry, SU P" . he Bi'' e 
of th it ervant that he used to make entries from time to tune keeper 

them truly, has been leid Further, whero that servant, agen , i[ yem nIorj 
has been dead if theie is proof that he was the servant or ? g ® n _, ter (and) 
in such busmcs-3 wa3 intrusted to make such entries by ms that it i 

it was the course of trade-on proof that ho was dead one i * ^ Qa f 
handwriting, such entrj has been read (which was . , ! f nhiated that aw 
And that was going a great way, for there it might be J rea'on °‘ th 
entiy was the same as if made bj the master liimseirj j gone s ?„i r 
difficulty, of making proof in ca^es for this kind the 0> u 
The admission thus covered onlj the books of a clerk of a p J t n iain s W. 
there were instances fore shadowing a wide principle > (toman v peake A . 
247 , I Voodnolh v Lord Cobham, Bunbury 180, v ^ 9 J fffl 3 pl^ 

Cm 150), find finally tov Turfo,d ?B A Ad Mfcto J, 



clerk of a partj, or a partj himself Oiccnl El § 120b 

English Law hen x person in the regular cour ~ or recoru - k 
peiforms some business transaction and makes fortbwiin , , s B fter h* j,, 
which he has no in tore t to falsify such return or ‘ hon# and l *■ 

evidence against all person-, of the performance ot tne ir g m J> 0 pf 

as a declaration in the course of duty Price v Tort WO 1 guar# # 

v Ot ay, 12 Ch D 411, Sturla v Freccia 5 App C bu*«nf d 

its credibility, is the accui acy which is generally P[ orfl x> f 0 r the P r , f( * 
With Ev 2nd Ed p 178 So in England when A sues is " p 
goods °old an entrj in A's shop books, debiting & witn i B phip Er 1 
for A to prove the debt Smith v Anderson 7 O a ‘vy, B jj 0 p book w k ,r 
where A sues B for the price of goods sold an entery m the debt 

C and not B with the goods is evidence against A to <np t ! ie orthm r \ |Tf i 
v Scott, 6 C A P 241 Entries made in a ledger or diary »> flhre an 1 q ! 
of business are not admissible in evidence if the writer though d [ ,t> t ,j r** 
though he has absconded oris kept avvav bj the other si > go the L T oi 
as a witness he may refresh his memory by referring to pngl |3 h 

contemplated bj this section is not admissible according 
law Cun Ev 11th Ec 90 Field Et 6th Ed p lu4 f 0 rmit T 

Origin of the section The*pr«.sent section, whichis «nd Jj t5 .l 
Jaw of Frince and America, is a reproduction of the twn* t3> 

‘ the production of a merchant s or trades man s book or ncc ^ eIJC e (# 

fairlj kept in the usual manner, was deemed presumptive 
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probatto) of the justice of hi-, claim , ami m &uch cases, the suppletory oath of the 
party (jtir r amentum Suppletnam) ww admitted to mike up the plena probatto 
necessary to a decree in hts f ivour ’ Faij'or 5? 712 By the law ot France, too 
the booh3 of merchants and tradesmen n gul nlv kept and written from div to 
day, without any blink, when the trade smart his the reputation of pro bat j 
constitutes a semi proof and with his suppletorv oath arc leceived ns full proof 
to establish his demand Qreent Ei § 119 cited in Tayloi § 112 The same 
doctrine is familiar m the law of Scothml by which books of merchants and 
others, kept with a cert un rea>onablo degiee of ngulanty, satisfactory to the 
Court, may be received in evidence the party being allowed to give his own oath 
in supplement of such imperfect proof It seems however, that a course of dealing 
or other “pregnant circumstances must m general be first shown by evidence 
ah unde before the proof can be regarded as amounting to the degree of semi plena 
probatto to be rendered complete by the oath of the party Tay on Evidence pp 
273 — 277, Greenl Ev § 119 A part} ma>, under this section, corroborate other 
evidence of a debt being due to him bj entries, whether by himself or another 
in his own books provided the books have been regularl} kept in the course of 
business Cun Et 10th I'd 17 1 

Old law under Act H of 1855 Section 43 of the repealed Act II of 1855 
lays down “ Books proved to have bien regularly kept in the course of bust 
ness shall be admissible as corrobonti vc but not as independent proof of the 
facts stated therein ’ So, even b} that Act a man was not allowed to make evi 
dence for himself by what he chooses to write in hts own books behind the back 
of third parties But where there was other independent evidence of the truth 
of the transaction to which the account's referred they were admissible ns corro 
borative evidence provided the books were first shown to the satisfaction of the 
Court to have been regulnrly kept in the course of business Nort Ev 198 
see nl o Divarfa Doss \ Janl»r Doss 6 51 I A 88 But such books could not 
be used ns independent evidence Rai Sri Krishcn v Rat Hum Kishcn 5 M 
I A 432, Dual 1 a Doss v Darla Doss 2 Agr 308, Ramknstov Huirydos 
Marsh 219, Jaqun Kooer v Raqlioonundun 1U 5\ r R C R 148, Allyat v 
Jugut Chund/r 5 W R C R 242 Oopal Mundal v A abbo Ktshen 5 \V R 
Act X Rule 83 Account books are le^al ev idence to corroborate oral testimony 
Rajnarainv Olivia 5 5V R Act X Rule 30 Ram v Hm ry, Marsh 219=lHa> 
569 Dooimuv Stevens, 2 Ind Jur N 8 5 Zainab v Hadjee 2 Ind Tur N 
S 54 Oanga v Inderjit, 23 5V R 390 P C But the linguage of Act II of 
1855 differs very materiallj from that of Evidence Act (I of 1872) The only 
limitation m section 34 is that statements contained in documents of this kind 
shall not alone be sufficient to charge anj one with liability This change of 
Yria TfiTiie mb Vvntrd alteration in the law Per Marlbj J in Bclael 
Khan v Rash Beharec 22 IV R 549 , but ®ee Surnomom v Johur Mahomed 
10 C LR 546, iklouhy Taral, 16 C L T 328=17 C 5V N 744 A hath 
ehilta book is a document kept especially ns a security for the vendor, and in 
the absence of fraud it must be considered binding upon him Gopec v Abdool 
1 Ind Jur N S 353 


Scope of the section This section state* that book° of accounts regularly 
kept m the ordinary course of business are relevant whenever they refer to a 
matter into whiuh the Court has to tnquin but such statements shall not alone 
be sufficient evidence to charge a per on with liability Now section 34 does 
not make books of accounts mndmi sible unless corroborated It states di tinct 
ly that such books are admissible but not sufficient by themselves to charge any 
person with liabilities Even though they are uncorroborated they are still evi 
dence It is not correct to »ay that such books are inadmissible They are 
admissible. It is not therefore correct to «ay that such books of accounts are 
inadmissible unless corroborated if required to charge a person with liability 
It would be more cornet to say that though admi sible they do not establish the 
facts required to bo proved, i e , that a person owned a certain sum of money 
unless corroborated Per Cunimmq J in Gopesaar Sen v Bijou Chand, 32 C 55 
IS 630-53 C 1167=108 Ind Cas 833= A I R 1926 Cal 851, Belael Khan \ 
Rwh Beharee 22 55 R 549 Dulha Mindat v Grant, 16 C L T 24 , but so, 
73 


34 
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S 34 Aktowh v TamL Nath Qhose, 17 C AV N 774=16 C L J 338, Emm t 
Narbada, AIR 1930 All 38,Ditdrfoi Snnf, 18 A 118, FaruMr m 
Kumar, 71 Ind Cft9 300, Surnamoyiv Johur Mahomed, 10 0 B_R j i 
v Mahcaaja, 82 Ind Cas 794, Deonarayan v Duarka, 9 Pat L T 6i9 ^ 
expression ‘ corroborativ e evidence/ 'independent evidence’ and «ub*tantiw 
evidence * tint nrc found m many of the reported decisions bearing upon seeti 
34 of Act I of 1872 are somewhat out of place m view of the wording o 
section *ind have but been handed down to us from the words 'fcorroborativ ^ 
‘ independent ’ that appeared in section 43 of the old Act and these word’ 
is the word 'substantive’ thnt wero used in the decisions thereunae 
present section deals amongst others with the relevancy of evi' “ en . c , ff 
“"ome instances with its prob itive value , The only material ^ 

as between an entry relevant under section 34 and one relevant nn ® 1 . j 

32 cl (2) is that in the former case the peraon who made the entry m t0 

able as a witness while in the 1 itter case he not I find it 
appreciate on what ground the legislature could intend to exempt en * j eTin t 
under section 32 clause (2) from the disability that it imposes on en % j 
under section 34 by the second part of that «ection, and 
always felt inclined to take the view that such entries, no matter wn ^ jj iw 
relevant under one action or under the other are not to be conS ^ d ^. ver n mid) 
sufficient to charge any person with liability The other view, no ^ 

that the latter part of the section 34 npplie- only to such entries e( j by the 

vant onlv undei section 34 and not under section 32 clause (3) « p,, nr abat v 
high authority of Sir Laurence JenI vis C J, in the case of Jftwry 
Balaji Srtdhar, 28 B 294 and has been accepted as correct in • J « j* J 
Oobm Naiayan, 10 Bom L R 811, Dukha Mandat v IF vf” i¥>S and ll 13 
24 and AUowh v Total hath Glw.li, 17 C W N 774=16 0 L J fgVlItJ;' 
perhaps too late to content it if this other view is adopted it sri0 “; ovai laf / 

it was intended by the legislatuie that where the maker of the enxry „ on with 
as a witness the entry alone will not be sufficient proof to cnarg r\ l3 nr 
liability but where the m iker is not available a» a witness but in nm? p3fl 
vant by reason of one or othei of the conditions mentioned mui y for 

graph of section 32 being pre ent there is no statutory °h* 1 S“ . e (B r M * 

any thing else to found the liability ’ Per Mukherji J in GwW j ojj-l"* 

Chand, supra see also Jamah Bum as v Sna human Deii 4b u r 

Ind Cas 733 = A I R 1927 Ctl 8o3 It is essential 
reliance is placed upon books of account to establish that they _ e thcC orrl , f 
lnrly kept m the course of business but it is not sufficient to p ^ 
nos of the books the entries themselves have to be proved, un ^ Iffl* 1 ,,' 1 .* 
for such proof is removed by the adnn -ion of the oppo ite P*> r v TT j. r the I nJl i 
\ Haji Motasuddt 15 C L T 021 = 13 Ind Gn a 078 un ^ . 
Evidence Act entries m books of account regulary kept ^ ^ mpnXMT. 
business nrc admissible in evidence not only for refreshing ^ t 
the witness but also ns corroborvtivo ev idence of the J ( | |0 p<irW J j 
Books of account which profess to record facts relating on y jj |C 
transaction in question, nrc le-s leliable than a book wncr of b J * 1 j’ j 
recorded in common with other trinsnctions in the ordinary co jv-.ni u 
Bhxoy Bong v Jlamanathan, 29 G 334 P G=C C V N 4m ‘, bP * fco* \ 
378= 8 Sar 253 It is not nece-san in n suit on accounts 
accounts came to be written and that thev wen- kept in regular It, ^ 

If a gomastah and n member of a firm wero examined $&*?{/ 

accounts were regularly kept the accounts miy be held to nav , jj p I** j 
the absence of evidence to tho contrary Btccha I al\ •«» **** c ntnot* 

A party who calls for an account book is bound by an hilh* 1 

therein Slab Fenhad v PromoUm 10 \\ R 193, Jivre*n 
A 713. P C , n O*" f 

Account books The n marks of their Lonldnps of the n jd 1 } 
Jvnrant v £>hro Warn 10 A 157 (1G1) = 21 I 

vanctv m uccount books ‘kirao mnv Ik. of no evidential r "* ,j, j. ( f * 

man » privnte ntonl prepaml l*y him as may lie in nrc<,r< , ** *** r 

nml convem ne* Oth^r iw counts may be so kept, and , 
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external circumstances, as to carrj conviction that they are true ” "And,” their 
Lordships continue " the Evidence Act, section 34, therefore, enacts that entries 
in boohs of account regularly kept in the course of business shall be relevant 
evidence, though not sufficient of themselves to charge an* person with liability 
The admission of such entries on behalf of a person making them is an exception 
to the general rule laid down in section 21 of the Act 

"The word books’ m its ordinary sense -igmfie-s a collection of sheets of 
paper bound together m a manner which cannot be distorted or altered except 
by tearing n part The binding is of a kind which is not intended to he movable 
in the sense of being undone or put together again A collection of papers in a 
portfolio or clip, or strung together on a piece of twine which is intended to be 
untied at will would not in the ordinarj English, be called a book But w o 
narrow a signification would not do m India where accounts are often kept on 
sheets of paper Inced or threaded together in a manner which allows removal of 
any sheet at any tune by the untying of a knot Of this class are the bahts 
of practically every Mar wan banker in India The definition of ‘book’ given 
m the English Copyright Act 1845 section 3 is that the term means and includes 
‘every volume, part or division of a volume pamphlet sheet of letter press, sheet 
of music map, chart, or plan separately published” This is a special definition 
for the convenience of using a single word to answer the purpose of a particular 
Act, and would obviously misrepresent what the Legislature had in mind when 
enacting section 34 of the Indian Evidence Act It maj be pointed out that 
<ven the Maruari bafus, though capable of being unbound without damage, are 
not made in that form for that purpose, but when properly kept are paged 
and intended not to be taken apart at any time for any purpose I think the 
term ‘book’ in section 34 aforesaid may properly be taken to sigmfj ordinarily, 
i collection of sheets of paper bound together with the intention that such 
binding shall be permanent and the papers u ed collectively in one volume It 
is easier however to say what is not a Look for the purpose of section 34, and I 
have no hesitation in holding that unbound sheets of paper, in whatever 
quantity though filled up with one continuous account are not a book of account 
within the purview of section 34 

When the article produced is a book we have still to «ee that it is a book of 
account, for that is the only kind of book to which the section opens the door 
of relevant evidence I am alive to the dictum of the Privy Council in Deputy 
Commissioner of Bara Banki v Bam Par&ad 27 C 118=2G I A 254=4 
C W N 417 disapproving of the dictum of West J m Munchcrshaw Bexonji \ 
Xeio Dhurumsny Spinmny and Weaving Co, 4 B 576 at p 583, as giving too 
limited a meining to the section But there is nothing m that case which gives 
any undue extension to the woul ‘ account ’ be y ond its usual significance To 
account is to reckon , and I am unable to conceive any accounting which does 
not involve either addition or ‘•ubtraction or both of these operations of anth 
metio A book which contains aucce««ive entries of items may be a good 
memormdum hook but until tho c e entries are totalled or balanced or both, as 
the case may bo, there is no reckoning and no account In the making of totals 
and striking balances from time to tune lies the chief safe guard under which 
books of account have been di tingimhed from other private records as capable 
of containing substantive evidence on which reliance may be placed. A private 
diary may be most regularly kept and contain records of facts contempora 
neously made, of the utmost value It may be used for contradicting or corro 
honting a witness or refreshing his memory and the like under sections 144 
1"»7 159 nnd others of the Evidence Act, for such u°cr does not make tho 
document itself evidence (Of Aim;* v Itanqayya , 1MIICB 168) It may 
al*o come in under section 32(2) if the requirements of that section are satisfied 
But no entry in such a diary can be filed as documentary evidence of the facts 
stated in it m favour of the person making the entrv if he is a party to tho 
suit It would be excluded by section 21 of the Act, and section 34 provides 
no exception in favour of it The reason for such differentiation between a 
private diary nnd a private account h manifest An account, regularly kept 
necessarily results in a continuity which rnnke^ fraudulent addition extremely 
difficult nnd dangerous, it i a chain of forged links into which the subsequent 
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S 34 AUowl IT Tara 1 Nath (Mow, 17 C IV N 774=16 C L J 32 S , Emmr 
Narbada, A I R 1030 All 33, Duarla\ Sant, 18 A US, Fm-Mir <5 
Kumar, 71 Ind Cl’ 300, Surnamoyix Johur Mahomed, IOC LR 5io, wj 
v Mahauija, 82 Ind Cas 791, Deonarayanx Duarka, 9 Pat L T oiU ^ ^ 
expres ion ‘ corroborate o ev idence,’ 'independent evidence ’ and 
evidence * that are found m many of the reported decisions bearing upon 
34 of Act I of 1872 are somewhat out ot place in view of the wording ■ 
section nnd have but been handed down to us from the words ‘feonobora w 
‘independent ’ that appeared in section 43 of the old Act and the e wor 
as the word ‘substantiae* that were u«ed m the decisions thereun 
present section deals amongst others with the relevancy ^ o' ev ’ de j 
some instances with its prob itivo value , The only maten ^ |0 
as between an entry rele\ ant under section 34 nnd one relevant un l flval 
32 cl (2) is that in the former ca=e the person who made the entry m 7^g cu j t j 
nble as a witness while in the 1 itter ct=c lie is not I find it y er ^ ^ jn 
appreciate on wliat ground the legislature could intend to exempt eni re i e yan 
under section 32 clause (2) from the disability that it imposes on e " „ j 
under section 34 by the second part of that section, and person j # 
alway s felt inclined to take the view that such entries, no matter wn ^ a [ on i 
relevant under one section or under the other, are not to be conS L ver jijmd' 
sufhcient to chaigo any person with liability The other view, iw ' re rele 
that the latter part of the section 34 ipplies only to such entries w 1 .j j,y tin 
vant onlv under section 34 and not nndei section 32 clause (a) ^ t 

high authority of Sir Lam cnce hnhm C J, m the case ot J®' fckari J 

Balan Sndhar, 28 B 294 and has been accepted as correct ^in van J ^ ^ J 
Gobm Naiauan, 10 Bom L R 811, Dukha Mandal v W iV(7ra«>i ,},{!< 
24 and Aktowh v Taiak Nath Gho’di , 17 C W N 774=16 C b ^ tW 
perhaps too late to content it If this other view is adopted it ig aT ailab[t 
it was intended by the legislature that where the maker of the en j r30n ffitn 
as a witness the entry alone will not be sufficient proof to cnarg l3 reK 
liability but where the m iker is not available ns a witness but m n , n (rp3T* 

\ ant by reason of one or othei of the conditions mentioned m * look W 
graph of section 32 being pre ent there is no statutory obng <, (n y pm 
any thing else to found the liability ” Per Vukherjt J m Gop j ojj"! 

Chatid, supra see also Jainab Bisins v Sna Kumar i Vein 4b v - c a-e- v ‘ 1 ' , 

Ind Cas 733 = A I R 1927 Gil 85 j It is essential in every ^ n<* 
reliance is placed upon books of account to establish that they ove the corr 
larly kept in the course of business but it is not sufficient t l . 

nes- of the books , the entries themselves have to be proved, un ^ j tna w fa 

for such proof is removed by theadmi •'ion of the opposite par J , f t h e Ido j 
v Haji Motasuddi, 15 C L T 621= It Ind Ca« 67o ^ coo r< * .[ 

Evidence Act entries in bool s of iccount regular} r^P the U J 

business are admissible in evidence, not only fo % ^^story which JJ ltr 
the witness, but also ns coiroborative evidence of the s , 1 * 0 the P 31 ** , 
Books of account which profess to record facts relating °n / saw 

transaction in question, are le^s leliable than a book wlirs c of b 051 ? p 

recorded m common with other tr redactions in the ordinary . pom 

Bhzou Hong v Iiamanathan, 29 C 334 P C=6 C ^ 

378= 8 Bar 253 It is not necessary re a suit on accounts ^ o0 f b« ^ 
accounts came to be wntt* n and that they were kept in regm j e po^ ? 


If n gomastah and a member of a firm were examined pro*%-} 

accounts were regularly kept the accounts m vy be held to n , p K *, 
the absence of evidence to the contrary Biccha Lai \ ■«» entn^ 

A partv who calls for an account book I*- bound by all 10 

a..!, p wm .AriM> in \v T? 103 Ranes»«rix 


therein Slab Penhadx Promotho 10 W 
A 713. P C 

Account books The remarks 

v Slwo Aaram 16 A 157 (161) 


of their Lordships of tflC t 

J, unrant v S/ro Aaram 16 A 157 (1G1) = 21 I A 6 nro »n«r ^ ^ 
variety in account books Some may he of no evidential va , j,, p ‘J i 
man a private record prepared by hint, ft’ may l>e in ivcordan ^ tvilj 
ami convenience Other account- may be so kept nn< * 
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external circumstances, ns to carry con\iction that the} are true ” "And,” their S 34 
Lordships continue “ the Evidence Act, section 34, therefore enacts that entries 
in boohs of account regularly kept in the course of business shall be rele\ant 
ewdence, though not sufficient of themsplves to charge any person with liability 
The admission of such entries on behalf of a person making them is an exception 
to the general rule latd down in section 21 of the Act ” 

“ The word 4 books ’ mit9ordinnr} sense signifies a collection of sheets of 
paper bound together in a manner winch cannot be di=turbed or altered except 
by tearing a part The binding is of a kind which is not intended to be movable 
in the sense of being undone or put together again A collection of papers in a 
portfolio, or clip, or strung together on a piece of twme which is intended to be 
untied at will would not in the ordimrj English, be called a book But to 
narrow a signification would not do m India, wheie accounts are often kept on 
sheets of paper laced or threaded together m a manner which allows removal of 
any sheet at any time by the untying of a knot Of this class are the bahts 
of practically every Mar u an banker in India The definition of book’ given 
m the English Copyright Act, 1845 section 3 is that the term means and includes 
'every volume, part or division of a volume pamphlet sheet of letter press, sheet 
of music map, chart, or plan separately published ’ This is a special definition 
for the convenience of using a single word to answer the purpose of a particular 
Act, and would obviously misrepresent what the Legislature had in mind when 
enacting section. 34 of the Indian Evidence Act It may be pointed out that 
oven the Varuan bahis, though capable of being unbound without damage, are 
not made in that form for that purpose, but when properly kept are paged 
and intended not to be taken apart at any time for any purpose I think the 
term ‘book’ in section 34 aforesaid may properly be taken to signify ordinarily, 
a collection of sheets of paper bound together with the intention that such 
binding shall be permanent and the papers used collectively m one volume It 
is easier however to say what is not a book foi the purpose of section 34 , and I 
have no hesitation in holding that unbound sheets of paper, in whate\er 
quantity though filled up with one continuous account are not a book of account 
within the purview of section 34 

When the article produced is a book we have still to =ee that it is a book of 
account, for that 19 the only kind of book to which the section opens the door 
of relevant evidence I am alive to the dictum of the Pray Council m Deputy 
Commissioner of Bara Banki v Bam Parsad 27 C 118=26 I A 254=4 
C W N 417 disapproving of the dictum of West J in Munchershaiv Bexonji \ 

Nieto Dhurnmsny Spinning and Weaving Co , 4 B 576 at p 583 as giving too 
limited a meaning to the section But there is nothing in that case which gives 
any undue extension to the word account’ bey onri its usual significance To 
account is to reckon, and I am un iblc to concede any accounting which does 
not involve either addition or subtraction or both of these operations of anth 
metic A book which contains succe sive entries of items may be a good 
memorandum book but until those entries aro tot llled or balanced or both, as 
the cise may be, there 13 no reckoning and no account In the making of totals 
and striking balances from time to time lies the chief Mife guard under which 
books of account have been distinguished from othei private records as capable 
of containing substantive evidence on which reliance may be placed A private 
diary may be most regularly kept and contain records of facts contemporu 
neously made, of the utmost \alue It may be used for contradicting or corro- 
bonting a witness or refreshing bis memory and the like under sections 144 
177 159 and others of the Evidence Act for such u c cr does not make the 
document itself evidence (Of Ramjt \ Banqatpja, 1 M II C R 168) It may 
nLo come m under section 32(2) if the requirements of that section are satisfied 
But no entry m such n di iry can be filed as documentary evidence of the facts 
stated in it in fn\ our of the person making the entry if he is a party to the 
suit It would be excluded by section 21 of the \ct and section 64 provides 
no exception in favour of it The reison for such differentiation between n 
prn ate diary and a pm ate account manifest An account, regularly kept 
necessarily results m a continuity which makes fraudulent addition extremely 
difficult and dangerous it is a chain of forged links into which the subsequent 
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interpolation of a link of former} without discovery is almost iraprachcsW* 
The man who wishes to def r md4n«- neighbour genaw^eftyoids keeping 

accounts, or, having kept thenf*t>upprts <; eslhem VfrfiWwour of weaving Ml 

hood with truth in regularly kept account is too greir^iffi continuous t 

populir, because of thp mathematic il connection running through them 

these safe guards of truth are entirely absent in the mo3t regularly ep* 
private diaries and subsequent mteipolitions to m&et an unexpecte , 
and facilitate fraud are gencrilly possible without difficulty and e 
discover} It is clear that the Legishture, which 8^' ^ ^ e . 31 w 

experience had such considerations befoie it when it enacted, by secti n { 
exception to section 21, in favour of books of account 1 , a ' Q j 

opinion that the Legislature did not intend to include m that c , which 
record in which there is no process of reckoning Therefore ^ QV , ( j 
merely contains entries of items, of which no account is made n placed b* 
not a book of account for the purposes of section 34 Paperp K f or? 

D W No 12 m this case are entirel} devoid of totals and whmh couH 

the entries in them never ripened into account', and such entri time W jthoJt 
obviously be fraudulently idded to or penned through at an) Qjnt/ 0 » 
hindrance or discovery are not admissible under sec ^ l( ^! 0 0) Ln,)=lO ^ 

A J G in J Mund Earn v Duyaram, 23 Ind Uis 893 (b<«, 

L R 44 


Entries of books of account 




Section 43 of Act II of 185? wis ns follows — ‘‘Jiooirs ”e’nnd 

in the course of business shall be admissible ns corrobor ^ ff0n i 

dependent ptoof of the facts therein stated’ I n wlfw e beeu res^ 3r % 
' regular!} kept are substituted for the words ‘proven to ( nn tl B i 

kept” and in illustration to the section the word used is n seC tion 3* 
‘proves’ It is apparent, therefore, that the law emoocu 43 0 f j\ c t I* 
Act I of 1872 is not quite the same that was contained m . yvonb o 
of 1855, and this seems to be conceded on all hand - Vs of w* 0 ?* 
section 34 indicate thit the section deals with all £ ntr !f s f 1 _i flCP maku 1 ? 
regularly kept in the course of business— in the i./ to <-nq«' r,? ' ‘ 

relevant whenever they refer to a matter into which tl, e v^oi , etatpn ifnl , 1 i 
nextly, providing that when sm,h entries are sought to be Ji i tr they 
n Mr h n „l<. rn nrnnQP~n n moli In nli.ir™ nn\ nC^On With Jlau “ rllU f » . 


a particular purpose — namelv, to charge an} person 
not alone bo sufficient evidenci for the purpo c e 


Section 


32 ch ue 
' who i’ 


not mono uo suiiivuru* rvianiui iui , i „ „ p er On 1 rt 

makes relev int a statement consisting of an entr} mnac account but" K 
n witness before this Court in books -not necessarily boo 0 jio of * 

m the ordinary course of business A book of account rornes bothu i 

books and where an entry appears in n book of nccoun 31 make* 

section 32 clause (2) and section 34 The illustration to 0 f buuiw . 
plain that if the book of account i> regularly kept m the c |he«w 
entry will be relevant notwithstanding that the per°on wn v j, lC h |H r . # 
not been examined to prove the truth of the trance 
relate s and notwithstanding th it he is available as a’ w 1 !?, , t i,e old n e ‘* a, 
Qopemar Sen v Chand 32 C 3\ N 590 (> Si) »« tfb kcr t 
185> hooks to bo admissible hnd to bo proved to have t»e * i , 0 have j 

course of business ’ I n the later Act of 1872 the words p . ^ TV; 

Thi' amounts to material nltemtion in j ]C 

uth tho nccc' ity of nnv formal P r00t * tntnn ,,K:< ‘ , , s i w 


have l»otn droppeil 

tore hns diopen ed with tho neco' ity of nnv tormai I’ 11 ™ 1 f ’,'ntnn‘ ,|C V,«t 
kept up in the nguiar course of business. It is a matter kff 

to whither the books in quo tion were book** of account an t q f 

regular course of business Emperor \ Xnrbada, A J -«> k,i, rtUC h *•''* 


regular course of business Emperor \ Xorlxvia, A i “ Alhough ^ \\ t ,l* 
A liook of account may be said to be regularly kept j r1 n s ' trl ^ <■* 
not entred up from day to day or from hour to bourn A n j, n g t" 

“ ’ '* ’ rar Pratap,bT ' ' ' £ „rc 


pi nn CJmtvIrfitrar Prosad v Htilirtirar 
“regularly or ‘ sy “temntically 


«rar Pralap, 0 1' < > • krr < r 

.... ’ meiujs tbnt the account «r^ « 

to n pet of rub <» nr a ay tem VTlirther th* accountant «a» . i>-e * 

erstem do iy or not Nor is there nnvthm^ in the section 

mu t I nn *lnl>>riiteor reliable one Hotli tlio e ni3*j , ‘ 
cell nc< of Ih «y»um and the element % with which it n ft 
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th* weight of the evidence of afa^Ttft^cjjlOt ! it§ ndrais lbilitj 'Ihe ffgbgl£$i 
memoranda of accounts kept geneftilty'ficcdrding to the tnosE^ldmentnry a) stem, 
though often departing from it tire admissible in evidence, hut would of course 
have no weight A esheo Jiuoy Qonesh, 95 Ind Cas 128 = A I R 1926 Nag 
407 If would bo giving too limited meaning to section 34 if it be held that 
books of account regular!) kept in the course of business’' mean books entered 
from day to day or from hour to hour ns transactions t ike place The time of 
nuking the entries mav affect their value, but would not, bj the mere fact of 
the entries not being made from da) to day or from hour to horn make them 
entirelv irrelevant The Deputy Commissioner v Ham Par shad, 4 C IV N 
147 = 27 C 118 P C =26 1 A 2 >4, Mtnchershati Dexonjt v The New Dhurtimsay, 
4B 576, W is not approved “Finally, when we have got book& of necount, 
properly called we must see that the) have been regularly kept This does 
not mean as. is frequentl) supposed that they must bo maintained in n particular 
form favoured bj bankers, usually calico the mahajani system Their eviden 
tml valuo will of cour&p depend upon their formality and the checks against 
fraud secured by method of keeping them , but that is not to be confused with 
iidim sibihty V single account book, however simple, if regularly kept will be 
admissible As, regards admissibility section 34 makes no difference between 
the ca«b bosks and ledgers of a large bank and the da) book of a house keeper 
The difference lies m the weight to bo given to the entries therein But where 
the fact of regular m untennnee ami generil nccuracv of a account book is not 
admitted, it mu"t bo fornnllv proved Mukuidam v Dai/araml ON L, R 
44=23 Ind Cn* 893 

Though nn unstamped acknowledgment of debt tu the plaintiff’s book, by 
the defend int, is not ndnus iblo against the defendant under tho Stamp Act 
vet the book itself is admissible ns corroborntive evidence of the plaintiff’s c’aim 
Debt Ditto v Mian Singh 43 P R 1874 , A aln v Basanta Mai, 33 P R 1873 

Accounts prepared at considerable intervals from mtmor> or possibly 
inadequate materials cannot be treated as proof of the actual income and 
expenditure of the estate to which they relate although they ni i) bo useful in 
ca«5ps where the) corroborate other evidence Baja Govala Naidu v Subbammal 
31 M 291 = 109 Ind Ca« 153=28 L W 151 = A 1 R 1928 Mad 180=51 M 
L J 703 

Where there were onl) tho account books and the generil statement of the 
plaintiff that there were dialings between him and defendant held that the 
dealings were not proved under « 34 I vidonce Act, in the absence of evidence 
of specific sums having been paid Butav Tnlol , 100 Ind Cas 862 = A I R 
1927 Lnh 903 Nivayan v I tlhoba, 100 Ind Cas 863 = A I R 1927 Nag 177 
The mere production of nccount books without more does not prove anything 
Mere proof of the existence of certain entries in books of nccount kept in the 
ordinary course business is not sufficient to charge a person with liability The 
law requires proof not only of account books generally but of each item 
Mathilda v Fritz , 23 L W 272 = 96 Ind Cas 429 = A I R 192G Mad 935, see 
nl«o Abdul v Shirje 1922 hah 378 Mere entries in books of account are not 
by themselves sufficient to charge any per on with liability The reason is that 
n man carnot be allowed to make evidence for himself by what he chooses to 
write in his own books behind the back of third parties There must be indepen 
dent evidence of the transaction to which the entries Telnte Bemv Bisan 89 
Ind Cas 371 = A I R 1925 Nag 445 PInintiffs own statement on oath m 
support of entries, can he sufficient to support the entries in plaintiff’s account 
books to fix the defendant with liability Firm of jodha v Ditto 84 Ind Cas 
909 = 6 Lnh 1 1 J 504 = A I R 1925 Lah 242 This section does not limit in 
any wiy at all the nature of the material upon which Court may rel) to support 
tho statements m a book of account Such material may take the shape of 
contemporary vouchers receipts or other documentary evidence or of sworn oral 
testimony Kallu Mai v Bhauam, L R 6 A 375= 83 Ind Cas 333 = A I R 
1925 All 742 , see also Fesutadif/anv Subba 52 Ind Cas 704, Abdul y Puran 
w 9 in B oJ 9 T 4 rr 7 ,5:, 1014 > Hamasuamt v Bamanathan, (1914) M \V 
.N 24U=22 ind Cns 627 Where a claim based on entries ln account books is 
entirely denied plaintiff must prove the various items of his nccount by 
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independent evidence, as the entries cannot in themselves charge any per on mu 
liability Oaneshi v flic Firm of Mangal Bam Alma Bam, 76 Ind Cas lo7 w 
a suit for recovery of water cess, baht entries showing tint in previous ^ 
tlie defendant has been paying cess at the rite demanded, are admi ibie 
evidence Pi abbu Dujal v Ham Chattier, A I R 1923 Lah 59a 
Where original accounts were kept in a rough boook or on , s 
ind were after an interval of time entered in the regular books, the boots ^ 
be rejected on the ground that the entries were not made in them regmar y 
diy to day Mangah Prasad v Uarnlir Das, 11 Ind Cis 9> » rt# j 
plaintiffs can eisily produce independent and trustworthy evidence m s Pi Q 
entries in their account book 4 -, it would be unfair to defendants ana .» 
....... * . r -I bvanyc< ,u ' . 


principle to accept as sufficient proof the entries, uncorroborated by any^ ^ 
other than a somewhat vague statement by one oj the pmmtifts^^^ 
practically that the books speak for themselves 


OmgiBamv 

r w j\ iyi xnu ois iuo An entry ni the ■ paimat* 

sufficient evidence to establish a light to property which is oem ulI 
\ Vasudeian, 7 M 297 A single account book, not otherwt e 
ldnussible in evidence particularly when it is supported by , /»i»w / . 
evidence Jita v NeLi, 4 Ind Ca« 495 = 51 P W R 1909 Entnes ^ ^ 
is evidence by way of conoboiative of other testimony nnw ircr* 

regular course of business It is not sufficient to prove that tn u „ n Smft ,T 

taken from books which were regularly and correctly kept V i 

Sayad Sarfuddm Rat Dn Cr 0 344 = Cr Rg 37 of * t he c«^ 

account books are proved not to have been regularly WP 0 f cont^ 
business, yet if they are proved to have been kept on behalf oi ^vact * 

tor& by its servant or agent appointed for that purpose tney are kep* ^ 

f bc°r. tv M 


idmi'Sions against the farm Beg 
pursuance of some continuous and uniform practice m t 


pursuance oi some continuous and uniform practice a <bo0 ^ oi®* ~ 

business of the particul ir person to whom they belong thev » , 34 Fv‘ dl , 

Av.fchm the menninf? of 


regulaily kept in the course of business’ within the meninng 0 ^ 

• ; Ground Ramchand 6S L R 193=14 Or L 

Absence of entries effect of Although this sect on ^ 


ADsence 01 entries enect 01 Aiinougu il v nnt to 01 iv.,*#' 

book of account relevant, such a book is not by itself, rel ® T Queen V!'L j 
alleged trin«action by the absence of anv entry concern ” 1 ? r./ 

v Grees Chunder, 10 C 1024. In Kamalapati Banerjee v ^& 3 „ e rer r 7 t 
Ind Cas 291, the Court observed ‘ But even if the ncC0 H" 1 (here the *l u . t 
ind it was established that the entries weie not to b e 1 the defend 

is at lea°t doubtful whether this would be any evidence = , 7 C. 1* h . 

7 he Queen \ Qrecs Chundei supra and In the mallei of Jiff ft|P{1 plerjm 
seem to indicate that though the entries 111 books of aco , ( not 
extent provided by section 34 of the Evidence Act, such 11 The *® e f 1 

relevant to raise an inference from the absence of any e ^ /“ r r t 

apparently supported by the observation of Lord Jfn / v 

Ltkhpah Koer, 30 C k (2171-7 C W J. 102 ^""3 u fC 
was taken in SagwmuU \ Muwaj 4 C W N cev” j p {font O’ ,ii*i 
have been held that the cases just mentioned did n ° tlon of the A ct *. ^ 
alienee of an entrv is no evidence at all under any "Cc oac h n0**,*,«i* 
< vidence that there is no entrv in the account book, j n Jmo 
under section 31 may be admissible under sections 9 anu the fl*'* 

v izerdhari Panday Mr Justice Moot erjee J said In 1 ^ t ] lu , j„.> 
that it is not evidence, reliance may possibly bo placed 1 I /*,;/ 71 * , , - 

Empress v Greet, Chunder supra and in the matter of Of , n p< Jt V. \- H 
The«e ca*e* however if they decide that the absence^^ of VJ 
cument is not ndniis i bio in evidence at all under ni j . l0n 0 f tv 

I valence Act cvnnot be acceptetl as giving ft correct i to *■ 

n matter of fact in neither of the'c ca^cs wn- the quo « ^ ih" ct * ** 

form y\bnt was argued was that -cction 34 di I n tf m t 
mis ibli for tlio purposes stated It was pointful ol {H , ki t he i w* 
^gurntuU v \I inraj supra that undtr -■» 9 a' 1 ” J 1 

abs* nee of rental in a document may bo mod m 0 r l/yta • 

who — - ■■■•** • 1 * ~i=erraiuin 


not a party to that documant , ami the ob*erra£iO” 
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the cise of Bam Pershad Singh v LdkhpaUkoer, 30 C 231, must be taken to he S 34 
restricted m the same manner ” 15 CL T 7 = 13 Ind Ca® 120=1"’ C W N 
10S » see al-o Imambandi v Matasuddi 15 C L T 621 = 13 lud Ct® 678, Ah 
Nasar Khan v Mans! Chand, 25 A 90=22 A W N 207, Pragdasv Daulat 
unit, 11 B 2j7 , Debendrav Arm, 1925 Cal 65, Taiakumar v Aran 37 C, 

L J 319= 74 Ind Cis 383, Kasam v ffajt 67 Ind Cas 327 OangaBams 
Larhnn i am 19 C W N bll = 28 Ind Cas 705, Imam bandi v Ha/i Muhaddi 
28 C L J 409 = 45 C 878 


Jama wasil baki papers Where certain entries are admissible under 
section 32, the position is that there i& no statutory obligation to look for any 
thing else in order to found the liability It does not follow that such entries 
should neceas inly, in any event be regarded as conclude of the truth of the 
statements therein made When such entries in the lindloid’® papers are “ought 
to be used ngamst the tenant their evidentiary value has got to be carefully 
approved, the entries themselvc** being scrutinised and the circumstances in 
which they were made being considered with extreme care Qopcsuar Sen \ 
Bejoy Chand Mahata\ 32 C W N 580 =o5 C 1167 Jama bandis which 
formed part of the record of the proceedings of a settlement under the Bengal 
Regulation are admissible under this section being in the n iture of books of 
account as corroborative evidence but not ns in themselves sub3tanti\e evidence 
Dionarayan v Duarka 9PakL T 679=109 Ind Ca& 136 = A I II 1928 Pat 
429 Although 7emindan papers cannot be admitted under s 34 of the Evidence 
Act as corroborate e evidence without independent evidence of the fact of eollec 
tion at certain rates they can be u®ed as independent evidence if they are relevant 
under s 32 clause (2) of that Act Charitar Bat v Kailash Behai i, 4 Pat L V 
213 =(1918) Pat 145=3 Pat L J 306=44 Ind Cas 422 In in application 
under section 103 of the Bengal Tenancy Act foi settlement of fair and equitable 
rent the landlord filed certain colli etion papers for showing i ariation of rent 
from time to tune Pile collection papers were produced by an officer of the 
landlord who deposed tint they were in his custody There was no evidence ap 
to who wrote these paper® nor as to who collected the rent, there wis neither any 
evidence to show when nnd by whom these entries m collection papers were 
made Held that the collection papers were inadmissible in evidence Aktouh 
j \ laral Math 16 C L J 328 Jama uasil baki papers have no weight except 

| as corroborative evidence Sarnomoi/i v Joliur Mahomed, 10 C L R 345 

i Belaet Khan i Bashbehary 22 W R 549 QopalMandal\ habol nsto 5 \\ K 

j {Act X) 83, Kherromonec v Bcjoy 7 \\ R *"’33, UmedAli\ Uahibullah, 47 C. 

, 266 3 eshuvadiynn \ Subba banker, 52 Ind Ca® 704, Divar! a Das v Sant 

, Baksh 18 \ 92, Mahomed Mahmud \ Snfar Ah 11 C 407 (409), raijuddm x 

Jgnikama), 71 Ind Cas 300, Jonah \ Sna Kumari 46 C L 7 2i3 = 104Ind 
' Cas 733 = A I R 1927 Cil 855, Urned All \ Habibnllah 47 C 266 = 31 

' 0 L J 69 The fact tint collection papers may be adnu®sible under s 34 of 

f the Evidence Act does not present their al o being admissible under s 32 of 

' the Act if the condition prescribed b\ section 32 are establi®hed Bhaba Sundan 
i y Taira \asya, 6 Ind Cas 369 

jt Account books, entries, how to ho proved. Where certnin account books 

I were produced in the original Court by the plaintiff and all that was proved wa® 

'j that they were in the handwriting of his father and the hooks were not eien 

'i examined m detail in the original Court, and the particular entries upon which 

the plaintiff relied were not selected and exhibited, it was held that the entries 
3 ought to have been pointed out and proved and evidence should al«o ha\c boert 

* given m detail as to the character of the hook® themeelve® Ihnmmmim v 

f\ ilcramba Chandra 8 Jnd Cl® 81 = 13 CL T 139 In that ca®o the Court m 

* delivering the judgment said ‘‘It is easentnl, m every case where reliance t® 
placed upon books of account, to establish that they have been regularly kept 

is m tho cour«o of business It is perfectly true that ns laid down by their 

A Xvordship® of tho Judicial Committee m tho case of Deputy Commissioner v Cam 

A l’<n shad, 27 C 118 = 2o I A 231 = 4 (X V N 417, they need not lie written tin 

J from moment to moment or from day to day But it is obvious that if they hare 

Wn written up canmlly once a week or a fortnight, though the\ mav lie 
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S 34 Admitted in evidence, obviously they do not possess the -same claim toccnfi’ a 
that attaches to books entered from day to da) or from hour to hour fl* jw 15 ^ 
take place ( Munrher Shnw v New Dhummsay , 4 B 5<o) .4”.*.* 
procedure to follow therefore, is, as laid down by tneir Lord hipsor me 
Committee in Ditarka Dass v Janki Das, 6 M I A 88 (93) to call ibe 
has kept the accounts or some person competent to “peak to their gum ' 
prove that the book*, have been regularly kept and that they are gener 
But this is not all that is necessary, section 34 makes the entries j™ 0 *’ i, 
are entries in a book of account regularly kept in the course or bin . 

therefore not sufficient merely to prove the correctness of the boo “ ; 

themselves have to be proved unless indeed the necessity wr , i l 
removed b> the admission of the opposite party In the ca ^ c 
account books were produced in the original Court and all that i fti- 
the side of the pluntifF was that the books were in the handwn o , ^ j 
Kali Prosonno Chuckcrbutty The books were not even 
the original Court The particular entries upon which the P lain . ^ jo 
even selected and exhibited In this Court some of the entries ha | uck j * 1 
at all Obviously the proceedings m the origmiu Court w - ^ 

considerable laxitj The particular entries upon which the |P , n n t- 

to have been pointed out and proved , evidence should aLo ha ^ fjl # 
detail as to the character of the books themselves We nave . f u u r «crc "'! 
the books closely and we are of opinion that the) require n _ Ke pr—* 
than has been applied by the Courts below, before the plaint ^ i 

to u«e an) entries there in support of his claim It must be 0 f ihe r’ s t 
that the books purport to be private account books of nr eu-o'l x 
and the) ought, consequently, to be carefull) tested before t ) |{ f „ 

the defendant In fact when they are u-ed in favour °i favour cT, '7j 
not be overlooked that the plaintiff is allowed to use in hts tber^ f ^ , 

which he or his predecessor in interest ha3 created the v >0 j enC ,» W * 
assured that the book- are thoroughly reliable There t3 ,„<! rtf’ > 

that the khatci books containing the memoranda of ti a© r i . veri d 
of a (lebutler estnto ns well ns that on the ny e-tate of the f 

by him soon after the furd, embod)ing the expend*, an ^ un n*rr 

accounts were prepared It was found that the c M nn ,| rols ' , 

regularly in the ordinary course of bu a int*3 The ma und 1 ' 'r 

regular!) prepared upon the examination of the 01111 ,"v ,.i,i el nfti 1 ' 1 |<i 
should be regarded ns the original accounts and are ncim „ p ( :ry 
« 34 even though the khata books mn) not be f°, r l t r 7 comin £ n1 ,,ii C>ui“' Vt * 
v harendrateth, 9C W N 421-32 C 582 W hero » ; w dofk ** 

n decree for the plaintiff on tho evidence of hi? accoun ^ j,, (ar" ^ 
keeper, who deposed that the entries in the account noOK , Qf {, n' , 
rnnda supplied to him b) the plaintiff on the da) a °" ' th» b^**Lf-* 

wns supplied it was held that the plaintiff not having Pj for Kin- f, «• 1 

b) himself going into the witness box or bv accounting i /At ? 1 * 1 

going into the witnesshox was not entitled to succeed y 

Him, 03 P R 1897 Ilk », - 

W here there are entrie- in plaintiff a baht account p rid*^ - ( 

the report of the commi* loner i" correct and regular acco ^ j » * ^ 
in the part of the country to whrh the partus belong a orrt *t, it 
tifTs statement on eolemn nffirmation that the account 1 . . j n0 f 1 t , *■* 

certain disputed Huns mterpernd in the account n0 »p<‘ _ * 

umpl) because ihev were not n Imitted b) defendant , B •if' p < 
was adduced in regard to them as there i* no rea«o * . * J 

fhoul 1 have l*e«n interne rsc 1 m an olherwis true ac ft ^ * 

p Ik 1910-147 V I.R 1010-117 Vacant 0 - 4 ** 

ireeedent to accepting entries in account bo-ak^n iK* a*^ ' < 

Indian I ri lenc Act that it ehouM lie prove* l*o« ” ^ s * 
wril-en and that they were regularly kept in tn* ro , ^ jt , »** 
n»c*-»tarj: is that thc-»» shotil 1 b*' other eri lene in •upp'* . . n } t v t . ft* 
to b*> cstali|i*h««! Th- t stimonr of one of th- p im bn 

ttVo w*r» examined a« *ntne»s for the defen e 
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corroborative evidence of the accounts to charge the defendants with liability 
Bickha Lalx Jai Pcrshad, P L R 1900, 5 It is unnecessary to prove, b} in 
dependent evidence, the correctness of ever} ‘■ingle item of an account extending 
over seven }ears in the absence of nn> denial ot the correctness of an} of those 
items Mao dec Ran i \ Laljee Sahoo , \Y R 1864, 174 Plaintiff sued for the 
amount duo to him on several Aim As drawn b} the defendant The main question 
was whether the hundis were genuino or false The first Court found that the 
kundi* were forged and dismissed the suit The High Court on appeal gave a decree 
to the plnintiff, deciding that the hitndt', were genuino and the defendant’s nnsuer 
was fal e Certain account booh3 filed b} the plaintiff and the evidence connected 
with them formed the mam ground for tho decision of tho High Court in favour 
of the plaintiff The Judicial Committee likewise observed that not onl> was 
there no discrepancy between the several account books but each book contained 
that nmount of difference which was appropriate to its character The committee 
nl«o used tho better test of genuineness than the correspondence of the books 
themselves and that was their correspondence with other evidence and agreeing 
with the High Court on the entire evidence, confirmed the decision of that Court 
iasuanl Singh x Sheonarayan, 16 A. 157 = 21 1 A 6P O 

Plaintiffs sued to recover money duo ns balance of a running account and 
relied chiefly on their account books The lower Court found that the books 
were regularly kept, and assumed in point of law that by reason of having been 
regulnrl} kept, the books would by themselves constitute pnma facie evidence 
against the defendants of the matters therein entered The various items entered 
in the books not having been specifically proved by the plaintiff, the High Court 
held that the entries alone would not constitute, under this section, sufficient 
evidence to charge tho defendant with liability On the evidence however, one 
of tho plaintiffs bav ing given evidence with reference to the account books 
bating the amounts advanced to and ropaid by the defendant and no question 
having been put to him suggesting that he was not speaking from his own personal 
knowledge, such evidence along with the evidence of a witness for the plaintiff 
and the entries m the plainttCTa account books, was sufficient to uphold the decree 
given to tho plaintiff by the lower Court Ditarka Das v Sant Baksh, 18 A 92= 
A \V N 1895 283 

“There is frequently confusion in the subordinate Courts ns to how an 
account book should be proved and used under section 34 aforesaid It is com 
mon practice to call a witness and examine him, n9 to the particular item 
sought to bo proved b} getting lnm as it were, to read them out to the Court, 
sometimes when he has no personal knowledge concerning them and they are 
not in his hand writing , meanwhile, it is taken for granted without formal proof 
that because the book is tho Uiata or rokar of ‘ome firm, it is regular!} kept 
The question whether or not a book is regulnrl} kept is one of fact, to be proved 
(if not admitted), according to the circumstances of each case Where an entry 
properly admitted it is mere waste of time to have its contents repeated out of tfce 
mouth of n witness who merely reads it and cannot supplement it with fc.* 
personal knowledge Use of an entr} to refresh memory is one thing its p»rof as 
substantive evidence under section 34 is another but this distinction is emszznJy 
lost to sight by Judges and practittoners A clerk called a* a crs~ 

depose —1 remember paying out Rs 100 as a loan to the defendant ^ 3 * 0 =® last 
jear Having now refreshed my memory from an entry mad® tl L-p tr-r o m my 
master s cash hook I can „tate that the date was the 15th Jon® 121& That H not 
a case of evidence under section 34 of the Evidence Act. Bn czp-pr^. the account 
book had been produced and the entry tendered in eni * 35 * Then the deposi 
tion of the clerk might have been in the*® nr — T tn'-v the defendant 1 

remember that be came to my master’s .bop ard b-— wjrn® money last year 
I cannot remember the amount lent or the ds*® d ^asn though I saw the money 

r ,d aJi al80 rl a rt 1 “‘fts C ,K rk "“M 2n •*** hen in my master - 

<lay book Ilm book (Erinlni A, tirym so tus! ,n nhirk the oom 
made U ‘3 regularly kept. they occur *»»«*%■' 

Tk t0 . l l™l K < ’i. b ?. 1 ? n ^? i 'VU dlri = i3 '=■='" Into a ledger •wy , , ' 

ThiabookJIkh'b'tBlutb.J^.f.j., n,. i*,'i 

loan should b° in it* i V.= im'ynr the Conti trow ' 
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, admitting the entries tendered by the plaintiff and using them tocorrobors 
witness, and piove the amount and date of the loan It would be wa«te c 
and to mi«is the point of section 34 to get the witness to give oral evidence < 
contents of the entries by reading them out Once they are qualified for aim 
under s 34, the Court itself can read them and use their contents for its it 
ation ” Mnl unda \ Daynram, 23 Ind Cas 893= ION L R 44 

But such statements shall not alone be sufficient evidence Secti 
of the Evidence Act declares that entries m account books regularly kept i 
course of business should not alone be sufficient evidence to charge an} p 
with liability Ghasla v Rancho), A M N 1881, 6o Section 34 of the 
dence Act only lays down that a plaintiff cannot obtain a decree bv ® 
proving the existence of certain entries in his books of account, even t 
those books are shown to be kept in the legular cour&e of business tie 

have to show further by some independent evidence that the entries repo 

real and honest transactions and that moneys were paid in accordance 
entries No particular form or kind of evidence in addition to the en^ 
required Any lelevant facts which can be treated as evidence m 

meaning of the Evidence Act would be sufficient corroboration of tne e 

furnished m books of account, if true Yauiadiyan v Subba Raid.tr, 
Cas 704 , see nl«o Rama Suami v Ramamthan, 22 Ind Ca* G < , ” ■ 
Kala 22 Ind Cm 403=47 P L R 1914, Bern v Bmn, 89 «« y , 
Kalu \ Bhauam, 88 Ind Cas 383=A I R 1925 AU 742, 

71Ind Cas 259 Jodha v Ditta 84 Ind Cm 909 Oomuar J j 
32 C IV N 680, Rampayam v Balaji 28 B 294, Dhula \ , 

24 Oanga \ Indrapt, 23 W R 390 P C, Qanashi v Rum 
UmedJhv Ilabibitlla, 31 C L J 68 But such entries arc evidence , 
the person making them Nmgaina v Bhatmaypa, 23 B 03, cla h htto _ , ( 
96 Ind Cas 429 = A I R 1926 Mad 95o Jodha Mai v Ditto, o* 

909 = A I R 1925 Lah 242 ^ 

Where some entnes proved bogus— whole books are discredited 
books are sufficiently discredited if a certain number of entries tncre frror 
to be bogus by independent evidence which precludes the possiniwy f> *v 
accident Seth Maganmal y DarbanW 24 N L R 40=30 Bom 
107 Ind Ca* 113 = 47 CLJ 222 = A I R 1928 P C 39 

35, An entrj in any public oi othoi official book, f < 
Relevancy of entry iecoid > " Htin g 1 hot in 1«W» W 
in public record, made and made bv a public servant in » on i 

m performance of 0 f j lls official duty, or by an) other j* . k 
tuy pirfoimance of a duty specially e,, J n j i 

the law of the countiy in which such book, register or 
kept, is itself a i eluant fict |p 

General Principle An exception which in practice is by ^ j,v 
ert an its employment is the exception admitting statements nc fir*} 
in pemmnee of official duty The principle of Isecessity, whwn ^iK 
another is found in all the Ilcirsav exceptions is satisfied 
insanity or other like emm instances, ns in section 32 supra, _ 0 jda, 

but in the practically unendurable inconvenience of summon £ i apfrC (i 

from their posts on the innumei ible occasion 9 when thpiromcift* r''\ f 

are to be proved in litigation in this and ensuing exceptio , ^ j «i- 
application of the principle of necessitv is found relaxed 0 £ _ 

an absolute impossibility is ngnrded ns sufficient The note 8 * J ^ f \ 
tb a high degree of expediency In none of these exception* t ^ (t *■ *; 
as required that the witne«s lie shown to lie unavailable .iijn-f 
irinsm* Or the like circumstance In the present except**. ^ f 
mtr) it is highly expedient, if not practically necessary to n* * 

it meat of nn official m c« rta*n classes of cn°e mrtea 1 of * , j t 51 

attend and te«tifj lmi before n Court or by deport* 00 
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sioner The public officers are few in whose daily work something is not (lone S 35. 
which must later be proved in Court , and the tnals are rare in which testimony 
i«< not needed from official sources Where there is no exception for official state 
mcnts hosts of officials, would be found devoting the greater part of their time to 
attending as witnesses m Court or delivering their depositions before an officer 
The work of administration of Government and the needs of the public having 
business with officials would alike suffer in consequence Although, then, there 
is strictly no necessity for employing hearsay , m the sense that the personal 
attendance of the officer is corporally impossible to obtain there is neverthe 
less a high degree of expediency that the public business be not deranged by 
insisting on the strict enforcement of the Hears ly rule lVigmot e § 1631. 

Greeni Vo § 162 (m) 

The second essential for an exception to the Hearsay lule is tint some 
circumstanti \1 guarantee of trustworthiness be found to take the place of oath 
confrontation and cross examination so far is may be Two reasons are stated 
by the Courts as justifying the present exception in this respect The first 
reason is related in its thought to the presumption that public officers do their 
duty In this case the guar in tee of trustworthiness justifying the exception is 
usually said to be the official oath or duty Qieenl Vi § 162 (m) In R \ 

Aickles 1 Leach Cr L 3rded 43b the Court observed "The law reposes such 
n confidence in public officers that it presumes they will discharge their several 
trusts with accuracy and fidelity and therefore whatever acts they do in dis 
charge of their public duty maj be given in evidence and shall be tiken to be 
true, under such a degree of caution as the nature and circumstances of each 
case may appeal to require ’ Similarlj Erie J in Doe v France, 15 Q B 758 
said ‘It depends upon the public duty of the per on who keeps the registei to 
make such entries in it after satisfying himself of their truth ” In Irish Society 
v Bishop of Demy, 12 Cl & F 468 Parke B said 'The bishops m making ihe 
return discharged a public duty and faith is given that they would perform 
their duty correctly , the return is therefore admissible on the same principle on 
which other public documents are received ' The fundamental circumstance is 
that an official duty exists to make an accurate statement and that this special 
and weighty duty will usually suffice as a motive to incite the officer to its fulfil 
mont Possibly the duty may not be one for whose violation a penalty is ex 
pressodlj expressed Possibly the officer may not be one from whom in advance 
an expioss oath of office is required No stress seems to be laid judicially on 
either of these considerations nor need they be emphasised It is the influence 
of the official duty, broadly considered which is taken ns the sufficient guarantee 
of trustworthiness, justifying the acceptance of the beamy statement If tgmoi e 
§ 1632 

An additional reason and requirement is said to be the publicity of the 
document which ensures the probability of the correction of the possible errors by 
the public who have access to it and the subjective incentive on the part of the 
official to state correctly that which tho public’s inspection would detect as falso 
if ho recorded fal cly Greeni Do § 162 (m) The principle, upon which (a 
previous decision) goes is that it should be n public enquiry public document and 
made by a public officer I understand by n public document there to mean a 
document that is mado for the purpo e of the public making use of it and being 
iblc to refer to it 1 think the very object of it inu«t bo that it should be mado 
for tho purpose of being kept public so that the persons concerned in it may 
have access to it afterwards Slurla v Fncena , L R 5 App Cas 623 'This 
n a«omng is plausible” says Pi of If iqmore, ‘ and doe« no doubt add to many 
oflicinl documents a spcciat natuie of trustuorthmess But it should not bo 
regarded as justifying a definite limitation of the scope of the exception for its 
strict nmihration i could exclude many classes of official document ichtch arc in fact 
admitted and ought tn reason to be admitted Apart from a few jurisdictions in 
which by Statute the right is expres ly given to every citizen to demand inspection 
of official documents there are everywhere numerous official documents of which 
inspection cannot be demanded except in casual cases of person having a specific 
interest in the subject matter —for example, the account books of public officers 
It can hardly bo suppo ed that tins bire pos lbility of inspection can have any 
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“ It lms nlnmlj boon seen say s Jhof II' 'igmore ‘that an essential quail S 35. 
fication of a witness is that m general his knowledge or belief should ho based 
on personal observation , and that testimony based on any thing sort of this is 
receivable only in a few claves of cases in which the source of knowledge 
is for practical purposes equivalent to personal observation It has al«o been 
noted, that the same pnnciplo is applied to persons whose hearsay statements are 
receivable under the exceptions to tho Hear-nj rule, and the application of the 
principle ha® been noticed from time to time in tho foregoing exceptions How 
fur is tho principle to bo maintained in tho present exception ? Must tho officer 
who-e statement is admitted havo personal knowledge of the thing recorded 
certified or returned ? In general, there cm bo no doubt dint tho principle applies 
hero as elsewhere , but tho pnnciplo itself need not be and is not judicially 
employed to the extent of unpracticil strictness, and it has its qualifications 
and exceptions, lm«ed on good $en«o and practical convenience If igmore § 

1C35 So it is at first sight unsatisfactory to accept an entry ns evidence of a 
fact not occurring within tho personal knowledge of the entrant At the same 
tune there are reconciling consideration® In the first place, there is in the vast 
majority of instances no controversy at tho time and no motive to deceive the 
official , his rtcord is, on the whole, of sufficient trustworthiness to ho at least 
worth receiving in evidence In the next place, the secular registers must m 
any case bo founded on the testimony of some one else , and a discrimination 
between entries founded on the reports of physician® midwive® undei taker 9 , 
and mini ters and entries founded on the reports of parents and other family 
member® would bo out of the question Finally in strictness, thp Registrars 
do not have personal knowledge of even the most fundamental facts, of which 
their entries nro accepted without cavil for example, how can a minister always 
c av with personal knowledge that the persons married by him were M and N, or 
how can a Registrar usually have personal knowledge that the child registered was 
actually born to S, or was a boy or a girl ? If wo are to insist with pedantic strict 
we a s upon tho entrant s personal knowledge it will be found that the regi'tera will 
ceaso to be of much practical service for any purpose On tho whole then it is 
sound pohev to receivo all regi-ters a9 evidence of the facts required by law to be 
recorded II tgmore § 164G In India this policy has been adopted both by the 
Legislature and by the highest tribunal I ide Act VI of 18S6 (Registration of 
Births, Deaths and Marriages) s s 19 A, 20 and 21 Lekhraj Knar \ Mahpal 
Stngh 5C 744 (751) P C , Sn John 11 oodroffe m his Evidence Act accepting 
the test laid by Mr Phipson states Ine principle upon which entries m ft 
register are received depends on the public duty of the person who keeps the 
book register or record to make such entries after satisfying himself of their 
truth It is not that the writer makes them contemporaneously, or of his own 
knowledge, for wo person m a private capacity can make such entries Plnp Ev 
5th Ed 320, Doe v Andrew ?, 15 Q B 756, per Earle J, Sturla v Freccia, 5 App 
Gis G28-644 per Lord Blarkourn , Lyall v Kennedy 56 L T 647 T1 oodiojfe 
Ev 3GG But if we are to accept that test many entries which have been held 
admissible under this section would be inadmissible The test laid down by 
Pi of Wigmore should be followed The Court is to see whether there was any 
motive on the part of the individual to deceive the official who is entrusted to 
make the entry 

Scope of the section To render a document admissible under section 35 
tlnee conditions must be satisfied Fir t of all the entry that is relied upon 
must be one in nny public or other official book, register or record secondly it 
must be an entry stating a fact in issue or a relevant fact and thirdly it must be 
made by a public servant in the discharge of his official duty, or nny other person 
in performance of a duty, specially enioraed by the law Samai Dasadh v Juggut 
Kishore, 23 C 366 (36S) So this section relates to that class of oases where a 
public officer has to enter in a register or other book some actual fact, which is 
known to him , as for instance the fact of a death oi a marriage Saiasuati Dasi 
\ Dhanpat Singh 9 C 431 = 12 C L R 12 In applying this rule certain 6imple 
anil generally accepted limitations prevail There must be an official duty to make 
the record report or entry in question This duty may be expressly provided for 
by Statute or Ordinance, or it may be implied from the nature and functions of the 
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S« 35 office Gicenl El § 162(«) Such writings (tho«e which the law requires i to be htf 
for the public benefit) are admissible in evidence on nccount of their public mtn'f 
though their authenticity be not confirmed by the usual tests of truth 
the swearing and the cioss examination of the persons who prepaid ‘ hen j, 
ire entitled to this extraordinary degree of confidence partly hecaiK 
required by law to be kept partly because their contents are of P u “ 1 ^ , M 
and notoriety, but principally because they are made under the RaBCtl , 
oath of office, or at leist under that of official duty, by accredited agen pi ^ 
ed for that purpose Moreover, as the facts stated in them are en 
public nature it would often be difficult to prove them by me * < 

witnesses ” Pe> Wayne J in Gaines v Pelf, 12 How 472, 570. 3 

1631 feo “official registers oi books kept by persons in public o > ^ fpc0r j 
they arc required to write down particular transactions, or to en eV ,j fnC p 
particular contracts or instruments are generally admissible ot j m ary 

notwithstanding their authenticity is not confirmed by those usual ninff tb 

tests of truth — the obligation of an oath and the power or cross ^ ^ 

persons on whose authority then truth and authenticity may aep ^ entre 
been said to be because they aie required by law to be kept oec unr i r 
in them are of public interest and notoriety, and because they ' « , . ^ < /Vf 
tho sanction of an oath of office or in the discharge of an oi fjjifr 

Fowler J m Ferguson v Chffotd, 37 N H 85, 95 s ccn ,ji r 

this section all public or official books, etc, fall .under , y an J oli fr 

md notorial certificates log books and any book which * ' are 

companies aie requited by law to keep Norl Fv «j Ce orer" 1 “ 

instances where records are kept by persons occupying puoi s , n ulir n 

in occupations of a public nature These records though bo . U illv have * 
kind to those of which the Court nm take judicial notlC ^f, L 0 f thatch i J® 
sufficient degree of publicity to bring them within the “ 0 f rfh't’r 

matters They are however deemed to have sufficient guar ^ ^ jr 

to render them admissible if offered m evidence ' sec i,on cannO* , 

exceptional privilege given to public records gi\ en by , n0 t permit 1 * 
extended to entries which a public officer is not expected t a ^ > 
to make Ah Mum v Mamkchand 25 A 90 (F B Jr„wlv an<> fficl ''Lr% 
Madhabrao v Deonaf, 21 B G95 Where a document » ^ Jt r 

ment it is admissible in evidence under section 35 of the bv hoff n 

be possible that m the ca^e of such a document if it corn ^ lt v 

particular part was in excess of the official duty by rea °* v j 

existence that part might not he admissible / T, T l-*' 

22 C W N 439 = 23 M L T 382 = 20 Bom L K 712 ■"-° u 

of'Wj^'d 


Another exception to the hearsay ru j? ns c'<j 

at. Xw.nmeiit.5 which are ad ro II 3,01 ooi 


Cas 1 (P C ) 

ton tain eel in public or official document 5 which are ndm , ®‘ D gjj «*Vd 
the truth of the fact 5 recorded even against strangers ,f lC StaW h ^ (j*j 
jnents and recitals in publi" matters contained in no J P 3 jf A ,(/ 
proclamation (R v Sutton 4M AS 532 R v del Berenger, f p^ir* 
fc-peech from Throne Address to the Crown from either n Co'^pA * 
% Prank hn, 17 How St Tr 03G-63S) Slate paper (£»«««* 

2G6) diplomatic correspondence (7? v Franklin, 17 no ^ 3i>) er f t 
v United Ins Co 7 John* 38 , Talbot v Seeman. i Crar* « j IoB -e J r , 

mentary Journal (upon all matters properly before upon ' }' 

Randall, 1 Cowp 17, Root ^ Kmq 17 Cowen 613, 1 ut a w f 

matter 5 Oates Case, 10 How St Tr 1365--1107) aro . A, 1* \ j , , 

not con cl u ivc evidence of the facts recited (Rv Green /V ly 

7 rarkhn, sup Ut Gen v Dradlmtgh 14 Q B D W‘)*{ n 0j‘ , t‘ 

Official registers are admissible in proof of the facts re i»n^ 

is required by law to In kept for public information e /M T 7 ' ‘‘V* 

« ntn has been inadi promptly, and by tho proper ol ihe f 


of the 


I nglimtl n church record of baptism , kept by aclerj,' . jheeV ,J ,,**('*, 

Church is admissible « v*.n before Ins di nth, accompani ? . pi* 

nh ntity of thr child to prove the date of its ba^ti ^ r y uboa* 


1< ntity of thr child to prove the 

birth because tin clergyman has no author ilv to mal 
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birth or any entry concerning it in the register Diaycot\ Talbot 3 Bro P C 
(2nd Ed ) 504 Mai) v May, 2 Stn 1073, If then v Lait , 3 Stark R 63 Doe 
v Bai ne\ 1 AI & Rob 389 , Stark Ei 4th Ed 299 note ( j ) , Be 71 intle, L R 
9 Eq 373 , R v IVeaur, L R 2 C C R 85, R v Tayloi 96 L T Jo 443 In 
the church of England, from the time of the Reformation, registers of baptisms, 
weddings and burials were kept by the orders of the Crown as head of the church , 
and, in the words applied by Loid Chief Baron Oilbeil to the original order of 
Henry VIII on this subject, ‘When a book was appointed by public authority 
it must be a public evidence Glib Ev 3rd Ed 77, Lord Cole , m Noy, 14G, 
Hubbock on Succession, 470*474 The Ordinances of the English Commonwealth 
in 1644 and 1653 provided for the registration of births deaths and marriages 
Scobell 5 Ordinances 76 236, Dudhfs Case 2 Sid 71 But these Ordinances 
were annulled upon the restoration of Ch irles II And registers kept under 
ecclesiastical authority continued to be admitted in evidence by the Court*’, 
although not required to be kept, nor declared to be evidence by nny Statute 
This is probably the meaning of Lord Holt s dictum that such registers are 
evidence from ' the nature of the thing and of the additional words attributed 
to him by one reporter of least authority— ' though no law for it ’ Stainer \ 
Bui gesses of Droihti h, 1 Salk 281 =■ 12 Mod 86=fekm 623=Holt 290 About 
the time of the decision of that case Acts of Parliament began to be passed 
which were repealed or altered from time to time, for the registration of births 
oi baptisms, marriages and burial", generally limited to the Established Church 
and (unless foi a few years towards the end of the 18th centmy ), the law ot 
England does not seem to have provided for registering births oi deaths of any 
person, or baptisms, marriages or burials, m any form evcept that of the Estab 
lished Church, from 1706 until 1836 when the genearl Registration Act (6 A 
7 Will IV C 86) was passed ( Hubbock on Succession 457—477, 493 where the 

Statutes are cited) Now registers of biptism are evidence of the date and place 
of baptism (Hubbacl , 493), but not of the date or place of birth (A v Chapman 
4 G & P 29 77 then v Laic, 3 Stark 63 , Burshardt v Angerstein 0 C & P 690) 
s o also registers of marriage are evidence of the fict and date of m image Doe 
v Banics, 1 M A Rob 386, R v Haites 1 Den C C 270 I rom registers of 
death the fact of death and the place of death are proved Re Vatens Trust, W N 
1887 p 128, Pouell 3rd Ed 302 The English Judges, adhering to the principle 
of admitting in evidence as public document", those registers only which the law 
required to be kept, hav e considered all others ns mere pm ate memoranda and 
have refused to admit .registers regularly kept by dissenters unless supported by 
the testimony of the person keeping them or other witnesses, Birt v Barloti 1 
Doug 171 Neuham v Raithbcy 1 Phill R 315 Ex parte Taylor 1 Jack & Walk 
483 = 3 Man A Ry 430n, Doc v Bray, 8 B A C 813 = 3 Man A Ray 428 77 hiitud 
v If aters 4 C & P 3 7o I icc Chancellor Sliadicell refused even to admit an entry 
m the register of the Roman Catholic chapel of the Sat diman ambassador in 
London ns ev idence of the baptism of the ambassador’s son D'Aghe v IVt/ei 
13 L J N S Ch 39S “The principle on which even times in n register are 
admitted,’ -ayed Mi Justice Eaile in an old cast, ' depends upon the public duty 
of the person who keeps the register to make such entries in it, after satisfying 
hiniMJf of their truth Doe v Andicus, 15 Q. B D 759 See also Conumi v 
Bea'lnj 3Ha„g Eccl 651 Athlone's Claim 8 Clark A Fin 2G2 Earldom of Perth 
2 II L Ca" 873 874, Coodc\ Coode, 1 Curt Eccl 764—767, Hubbock Succession 
161, 3G5 3GG 514 , Kennedy \ Doyle 10 Allen 161 (Am) So in colonial or 
foreign marriage" other evidence is required Bunlleux 10 15 P D la 
Dent v Dent Phip Ev 302 Ring v Amy ibid * 

An entry stating a fact in issue or relevant fact The entries referred to 
in this "cction differs from tho e referred to m section 32, clnu c (2) by reason of 
the public or official character of tho books m which they are made They are 
also it will be observed, evidence though the person ol=o made them 19 alive and 
not called It does not appear that the entry must have been contemporaneous 
Xhey are equally without the sanction of being under oath , but tho official 
character of the transaction appears to afford a jmma facie guarantee for it* 
truthfulness— stronger, perhaps than that which obtains in respect of hook* 
kept m the ordin irj course of bu^me*** Roil Ft 200 
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TuMic Book, register or record The public nature of booLo mdta 
meats admitted under tins exception mu®t l>o proved or sufficiently app 
pn hminarj to thoir being received in evidence It is-nlwajs a que tion 
mmntion b> the Court whether t!ie document shows on its face, or 1 ? J 
evidence proved to be of a character which will justify its ndmi«io |( 

no definite rule which can he Hid down on this subject, as overj co-c p j 

own circumstance Mchchy'* Uv 313 This section contains n ^ 
'public book, register or record ” According to section 74 of t , m{ 
dence Act, the following documents nro public documents U /„) of 
forming the acts or records of the nets— (i) of the sovereign 
oflicial bodies and tribunals, and (in) of public officers, le e wLfy 
and executive, whether of British Indio, or of any other part 
dominions, or of a foreign country , (2) public records k P ^ ur j, f 
of private documents” “I do not think’ says Lord t>l .■ en se of 
Frercta 5 App Cas C23, “that ‘public’ there is to be ml not i 

meaning the whole world I think an entry in the ~ . n manor 

public in the e en«o that it concerns all the public intere ora j e unttd 
And an entry probably m n corporation book concerning v, ^ puW |P 
or something in which all the corporation is concerne i herosdebT" 
within thnt sense But it must be n public document and i ft docun> pl11 
public officer I underhand a public document there , being*‘h!ej® 

that is made for the purpose ot the public making use so < > duty 

refer to it It is meant to be where there is a judicial, or q un der the «J 

inquire, ns might lie said to bo the case with the bishop > ^ ]? flC lmg “ 

issued by the crown Thnt maj be said to be quasi r lt raU t bet’ 11 ' 

the public when thnt is done , but I think the very o J g concMgflfj 

should be for the purpose of being kept public, so that the p ^ 1899,1 

may have access to it afterwards (Vide Fians\ Ur marn^ ^ 

241) In many cases, entries in the parish register, ot t e3 reW |B ; 

deaths, and other entries of that kind, before there tvcr ® t jj e common b* 

them, were admissible, and they were “public then, bee , j( , a public 
England making it an express duty to keep the register, 0 f a register «"» 
merit in the eense kept b; n publ.c officer for the P"P»^ 0 V I 1&Z 
made it admissible I think as lar as my recollection go S , an ything </' 
pledge myself to its accuracy, and so far as I have f!_„ mC nt of that 
will be found that, in every case in which a public doc . t j 1 at it £ f 
been admitted, it has been made originally witn , fhayM pit 

retained and kept, as a register to be referred to, even , en ts aa“ 

432 Easadbandi or Choukidan papers are not public a p j, B , H 

admissible under section 35 Thakur Sinqh v Uhanaj > ' *1 ma y m 
Ind Cm 125= A I E 1926 Lah 452 A *nrf. „ 

be a public record within the meaning of s 35 of tne i^yi^^ public 


be a public record within the meaning ot s oo dim 1 '" , m a puOi« ^ 
not follow that every report regarding a particular tac^, ^ latter, ' ^ >p 
n superior officer and made in pursuance of orders give / 0 fS^ e i i0 
sible evidence to prove such fact Malikarjuna v a 

14 Ind Cis 401 nortant to 0, £?S»t9t 

Other official hook, register or record It « ‘™JL 0 n hw, ;L<ier 
whenever it is the duty of a public official eit ’ 1 ^ r ? fc S fo i, e kept 83 ^ 

to record certain facts in any book which is intended pr0 ve , fi fi’’* 

referred to ever after,’ the book is admissible in evi , ^ jj e record I ^ t 

such official made those entries, but also that the fac *, men t, whether ^ 
book is true And this rule extends to every public docume ^ ^ { „„ , f 
or not, which is “made for the purpose of the public (jpuiUd**. nor 
able to refer to it ’ Poitell p 271 An entry made in a f ufV 

births and deaths is not admissible in evidence where being® 0 / ]' 

proved to be signed by the station writer, the reg => 0^0=64 ^ n . n of*’* t 

bo kept by any law Mohammad v Empetor2 . - , ,j, e prov ,s * . 

Ihe statement of a witness to a Police Officer, u or office . 

Cr Pro Code though reduced into writing, is not a P’ , nCC , 0 any 
and the writing in question cannot be used a3 ev guto 

prove that the statements contained therein were, m w ci 
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is not a record -within the meaning of siction 35 of the IndiQti Evidence Act, and 
the document in question is .not therefore admissible in evidence under the 
provisions of that section Isab Mandal \ Queen Empress, 28 C 348 =>5 C W 
N 65 The certificate of guardianship is no evidence of the age of the mmOr 
under this section, for it is neither a book noi a register, not ft record ke£t by 
anj officer in accordance with law Satish Chandra v Mohendra Lai , 17 C 849 
Teiskhana papers prepared hy patuans under section 16, Reg XU of 1817, are 
not papers of the description contemplated by section 35 of the Evidence Act 
Samar Da^adh v Jaagul Kishore, 23 C 366 It is doubtful whether the provision^ 
of this section cm be taken to applj to an entry in a pubbc register or record 
kept outside British India Ponnamtnal v Sundaram Pi Hat, 23 M 499 A 
Teiskhana Register (so called from the number of column b in the statement or 
register) prepared by a person who is called n patu an and submitted to the 
Collector m accordance with the rules framed by the Board of Revenue Under 
§ 16 of Reg XII of 1817, is not an official public document Bay Nath v 
SuKhu Makhan, 18 C 534 This section does not apply to ordinary corres 
pondence, though that correspondence might be conducted by officials, fdr the 
entries must be in something which is either "a book, register^ or record, and 
they must be made "by public servants in the discharge of their official duties ” 
Jijoijamba v Vengalaksmi, 7 M L T 117-=* 5 Ind Cis 827 The register of 
Minpatdari villages being clearly an official document, m the absence of 
anything to show that any particular part of it is in excess of the official duty 
by reason of which it came into existence and that in consequence that 
part may not be admissible in evidence, is admissible in evidence under this 
section Rai Bliaiya Piracy v Deo Bahadur, 22 C W N 439 = 23 MLT 
382=23 0 L J 1 = 47 Ind Cas 1 (P 0) 

Public Servant The term “public servant” in this section mu6t be inter 
preted m the same way as a "public document in section 74, Cl 1 (in), namely, 
ns including the servant of a foreign state Daharaj B hanudas v Knshnabat, 28 
Bom L R 1225=50 B 716 = A I R 1927 Bom 11 The term “public 
servant has not been defined m tbi9 Act For the definition of the term vide s 
21 of the Indian Penal Code and s 2 (17) of the Code of Civil Procedure (Acfi V 
of 1908) As regards who are public servants vide 12 B H CR 1 , 8 A 201, 
7 B L R 448=16 W R 27 , 15 M 127 , 2 1 M 428 , 6 Bom L R 54, 7 W 
R 99 Various Acts in British India have declared certain per°ons to be 
public servants e g Coroners, (by s 5 of Act IV of 1871), Appraiser of PrCsl 
dency Small Cause Courts (XV of 1882 s 52) Forest Officers etc 

Register or record A register or recorl differs from a return or a report 
m that it comprises in a single volume ft seriesof homogeneous statements recorded 
by entries mado more or less regularly , it differs from a certificate that it is kept 
in the official custody A return or report differs from a register m that it is a 
single document made separately for each trnn c aotion ns occasion arises (perhaps 
filed or indexed with others haying but a separate existence of its own) , this 
difference arising usually in practice from the circumstances that the statement 
deal with something done outside the official precincts and therefore not fitted 
for entrj in ft single office volume The return differs from the certificate m that 
it is preserved in official cu a tody A further distinction, within tins class between 
a return proper ftnd a report is that the former deals with something personally 
done or observed by the officer, while the latter records the result of Iua myps 
tigntion ns to something that has occurred out of his presence A certificate 
differs from a return in that it is not preserved bj the official but is given out 
b) him to nn applicant for the latter s u«e It -differs from a register in that it is 
not a senes of entries in a single volume B tgmore § 1637 


Discharge of his official duty In order to make an entry admissible 
under this section, it~mu«t bo shown that the entry was made b\ a person m the 
discharge of his official dutv or in the performance of a dutj enjoined especially 
bylaw Tarak Chandra v Prasunnn Kumar 28C W h 679=39 G L J 383 
=78lmLCas 710= A I R 1924 Cnl 634 In delivering hie judgment m the 
above case Mr Justice Mookerjee observed "It does' not also appear that the 
person who made the entry did so in the performance of ft duty specially enjoined 
75 
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by f he law The paper therefore in my opinion does not come under section So 
ot the Evidence Act nt nil The section is based upon the circunwtance that in 
the case of official documents entries are made m the discharge of public duty by 
nn officer who is the authorised and accredited agent appointed for the purpo-c 
4- he law reposes such a confidence in public officers that it presumes they 
discharge their several trusts with accuracy and fidelity The circumstincei 
relating to tins entry do not stand these tests It is likely that the books TO* 
kept for the information of the Collector but that does hot make them bmdm 
as ofhcial records of the facts contained therein ” 


Any otter person in performance of a duty, etc An entry in a 

dars register of births and deaths was relieif upon as proof of the daw on 

wuh or a person The entry was admittedly not made bv the ChauKWT W 

there was no evidence that it was made by any other public servant or in 

Was the duty of any public servant to make it Reid, that the register ff 
admissible under s 35 of the Evidence Act ampat v Oaun Saw* 

° 68j 

Wajih ul arz An entry in the ttajib-nl-arx, is admissible m uk rt 
custom under s 35 and its validity does not depend upon the question ^ 

the ivajib ul arz has beeh verified by the proprietors of the village or no t 

Hasan v Abdul Walud, 101 Ind Cas 820=1 Luck C 73 A 
village administration paper prepared h\ a village official in which are ^ 
the statements of persons possessing interests in the village relating te ' . J# 

rights and customs As ouch they are of considerable value in the ciet , wlll) 
of such rights and customs But statements which merely narrate me cf 
and purport to give the history of the devolution in certain families no ^ 

the narrators stand m no better portion than any other tradition the 

incidents in question stated in the uanb ul arz are incidents noi ■j. 
memory of men living at the time that they are prepared the entries ^ «jfe 
ul-arz cannot be considered of accuracy as to tradition and it worn 4/, t 
to accept the statements in the icatib ul-ar - Madan Singltv* , fn p 
OWN 1029=105 Ind Ca« 24 The entries m xia Y ib ularx contrary 
have been made after due enquiry by the Settlement Officer, unW Ini 

is shown by the party alleging it Manya v Sitaram, 23 N L ft - , (>s> 
Cas 438= A I R 1927 Nag 147 Wasiq Ahv Atom 4h lW\ a jZ m pUl 
A. LR 1928 Oudh 409 Surtax Koer v Mahadco JJux 29 O O ^ > 
Cas 657 = A I R 1926 Oudh 332, Subha Singh v Rustam 8uHfr * { cU 
(Supp) 240 Entries in uq/ib ul at z afford evidence of the exi te 
of pre-emption in the village Jonat Nat am v Nageshai, L ft Jhitfce of s 
<% 133= A I R 1925 All 6b3 It is not neces-ary |byifl«»< 

6listom recorded m a uajib ul-ai v or Riwaj i am should be support j fl ir3Jl tr 
Baiji Nath y Bahadur 2 O W N 872 = 12 O L J 571 A n e . n ‘ r / therC H WJ 
ill an 13 prvna facie evidence of the < xistence of a custom un ‘ e “ ^jctelK* a 
thing In the uajib-ulaix itself winch negative* the idea of s,,c “ ‘ a ble or ** 
there is other evidence to the conlriry or if such custom is * fawn S’l'y/i 
enforceable, the presumtion would be that such a custom exi a t^ Vaibh 1 i 
Babulal 21 A L J 822 = L R 4 A 557, Slier Muhammad v > 

A L J 801, Sher Mahammad y Dost Muhammad 78 Ind 
v Ram Qhund, 46 A 674=82 Tnd Cis 52G=1924 AIL 753 ,, y tbe 

evidence ns to pre-emption as ngnmst the pi una facie case pr°j£V «. r the pf! ^ 
uUarx consisted in an entry of imlarad in the column , jnerdf/Ji i 

pre-emption, held that, if tho meaning of the wort! nadaraa, « n0 j 
meaning no entry, such an entry, though in a public document % or jbft 
under section 35 of the Evidence Act to prove that no custom e-w- m* 
custom has epa^ed to exist because no entry ns to the cus^m 
)t Ah Nasar v Mamh G hand 25 A 90= A W N 1902 -07 

Declarations ns tho«o of 'Kanungo entries made in t e jatr * 

( Ha/ ib- wf-a rrr •?) by the officer charged bv the government w* J0 ib'C 

answers to official inquiries ma/le under government direction fl ln»* j 
ut succession prormting m particular families are P r,r *.* *. f f t)r ria , »v e 
evident* AS purporting to be made by thp proper officer in tiiei* 
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special dutj and presumnblj with <luo regard to the rules laid down for his 
guidance Mussamut Parbah \ Pant Chandia Pal, 10 C L J 216=»13C~ 
W N 1073=31 A 447=11 Bom L R 800=36 L A 123, see also 
Musammat Lah v MurhDhar, 8 Bom L R 402 = 23 A 483 = 3 A L J 415= 
10C W N 730 Lelhraj y jtfaJijial Sm?h, 5C 744=6 C L R 503= L R 
7 I A 63 , Isnv Qunga 2 A 876 Muhammad Hassanv Munna, 8 A 434, 
Qolul v Mohataj, 2 A. L J 790, Deot i v Sri Ram, 12 A, 257 , Supmindhwaja, 
v Gartn udhitaja, 15 A 147, Uma Prasad \ Gandharp, 15 C 20, Sadhu v 
Raja Ram 16 A 40, Gantrad/tuaja v Supertmrfhtya, 5 C W N 33=23 A 37, 
Ah Kasn v Mamch Chanel 25 A 90 ' 

Rnvai i am An entry in a Rncaj t am recording a special custom is prima 
facte proof of the custom I^abh Singh \ Mt Mango, 8 Lah 281 = 100 Ind Ca9 
924 = A 1 R 1927 Lah 241 Hie Ruoaj i am being a public record prepared 
by a public officer in the discharge of hi*> duties is admissible m evidence ta 
prove tho facts therein entered and the statements contained in it form a strong 
piece of evidence Mt Noiaint v Jouahir Singh, 89 Ind Cas 724 Entries in 
a % -am even when unsupported by instances are important pieces of 
evidence on which Courts can act Mt Tabi v Satidagar, 1924 Lah 698 , see 
also Samaii v Ahmada 4 Lah 189=73 Ind Cas 452 = A. L R 1923 Lah 517, 
iVaurfoo v Baljit, 5L L J 203= 69 Ind Cas 495 

But a statement in ft rtuaj i-am opposed to general custom and unsupported 
by instances possesses very little evidentiary vftlue Budha v Fatima Bibi 4 
Lah 99=1923 Lah 401 


Recitals m judgments A recital in judgment not inter paitcs of a relevant 
fact is not admissible in evidence under section 35 of the Evidence Act 7}tpu 
rana Seelhapatn v Rol I am, 45 M 332=42 M L J 324=30 M L T 160=66 
Ind Cas 280 (F B ) In delivering the judgment of the Full Bench Ktimara 
steam* Saslrt J said M The contention of Mi A" P M Mcnon for the appel 
lant is that a judgment is a public record within the meaning of section 74 of 
the Evidence Act, that a Judge is a public servant and when he writes a judg 
ment, he makes a public lecord, and that a statement in the judgment is, there- 
fore nn entry made by a public servant in a public record, which, if it relates 
to a relevant fact would be evidence under section 35 irrespective of whether 
the judgment in which the statement occurs, is or is not between the =ame parties 
In support of his argument he refers to the decisions in PaibuUy Dasst y Pumo 
Ghttnder, 9 C 586 , Byathamma v Avullo, 15 M 9 Thana v Kondan, 15 M 
378 and knshnaswami v Pajagapala 18 M 73=4 M L J 212 Forth© 
respondents it is contended that the relevancy of judgments is governed by 
sections 40 to 43 of the Evidence Act and that a judgment not inter paries is not 
evidence It would be straining the language of section 35 to hold that a 

Judge when he writes a judgment is making entries in n public or official book 
register or record and that every statement made in a judgment is an entry m 
such book, register or record If section 35 is applicable to judgment and if 
the contention of A/r Menon, is accepted the result will be that every judgment 
would be admissible to prove a relevant fact if it contains any statement ns to 
a fftet m issue or relevant fact, even though the judgment may be between 
persons who are total strangers to the litigation in which it is sought to bo filed 
m evidence T find it difficult to hold that the Legislature which in sections 
40 to 44 ha3 carefully defined the limits within which judgments are admissible 
in evidence, would have ra a previous section pract\call> nullified th© provi 
sions ns to the relevancy of the judgments by including judgments in the cate 
gory of public or other official books registers or records, Then after 
dissenting from the judgment of Pnnsep and OKtnelluJJ in Parbutti/ Dasst 
v Pumo Ckunder Smgh supra and explaining Lekhraj Kxtar v Mahpal Smgh 5 
C 744=6 C LR 593 the learned Judge continued "Tbe correctness of this 
decision (i e. Parbutty Dasst v Pumo Ckunder Smgh,) was doubted in Sundar 
Das y tntimululnissa Begum 1 C IV N 513 and in Pam sundar Gopey 
Ilanbakt Dhubi 37 Ind Cas 911 In that ca«e the learned Judge also ex 
plained th© cases of Baythamma v Aiallu, supra as well as Thana v Kondan 
supra bee al o Ramasuamt v Appaut, 12 M 9 In this connection it should 
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S 35. be- borne m mind that “although a judgment not inter partes may be 

evidence m certain circumstances 1 = a fact in issue or as a r ®{® vai ". , 

possibly as a transaction, the recitals m the judgment cannot be u 
dence in a litigation between the parties ” Per MoolwjeeJ in A<w . 
Jagat Kzshoie, 35 Ind -Cas 298=20 OWN 643=22 Cl ^ 
Bamprokash v Anand, 33 Ind Cas 583 = 43 C 707=20 C W N 60- ^ 

J 621 = 18 Bom L R 490=24C L J 116 On « consideration ot tw*^ 
nties and the provisions of the Evidence Act it is clear that e ect ^ ^ 
not render a judgment not inter partes evidence But judgment *« d" . t 





Birth registers A copy of the Birth Register is adm 
section being an entry m a record made by a P u jl} lc T ser y^ nt R Qq = 9 3 Ind. 
his official duties Chah aiarthi v Pushpavathi, 23 L, *» ' ® oFJSiriha.’ 

1005= A 1 R 1926 Mad 985 Where an entry in the Kegiswr« mJ j ( 
Deaths kept by a deceased village Chowhidar is not proved t . ence SU 

by the Chowkidar himself, the entry could not be admitte -A sw » «1< 

Balak v Gaya Prosad 20 A Xi J 601 =L R ^A 468 = 1922 
Sampai v Gaun Sankar, 10 Ind Cas 713=14 0 C 63 A Register^ , 
Deaths kept at the Police Station is a public document , extract theivfiA * 
of section 35 of the Evidence Act and a certified copy of on c \ 
is admissible in evidence Sheikh Tamijuddin \ SheiUi kept by * 

822 - 46 Ind Cas 237 The Birth Register is an official regis e ft ye 
fapadar who is a public servant m the discharge of his oinc i irtnun ml, a 

fore relevant under s 35, Indian Evidence Act GehtmuU**' 

L R 38 = 35 Ind CV 551 

Death registers Death registers kept in Police St ition i» ^ 

Slab Deo v Pam prosad, 87 Ind Cas 938 -A I ^R " ceg be bouna 
register is a public document and will in ordinary circu , j^ n g a ppc ^ 

accepted ns conclusive of the dates of the death of the reco 

Suami A I R 1925 M W N 232=88 Ind Cas f49-A } “ R(Cubtt ^ 
The register of deaths maintained under para 367 of the J* in the •il'SJv 
official register and that its entries are made by a publi J j t bc F« ^ 

of his official duty and as such are admissible under secf.oii 
Act Zait un nissa \ Hast at un nissa 22 O C 124=5- 2bG Ar j t £* 
itnmalinqa Beddi v Kotau/i/a 33 M L J 60=411 t)jg j^pj on ‘ a, 
Madras Act III of 1899, the Registers of Births andD ^ corn e0no 
directions of the Board of Revenue since the jear ^ 

section Ibtd Jocument £ 

Batwara khasra A batnara khasra is not a P“V?J n prepared - 
meaning of s 35 of the Evidence Act but if it had . m the»> fr 
provisions of the Estates Partition Act by tho Deputy l. JiamsarvP ^ 
of his official duty it is admissible ns a public docu flr0 kJj'A 

Bam Aarain Teicary 7 Pat 85 Entries in ® 3 0^ r ? r P qK E ,gG lad p a, 
of evidence Cheitia hath v Babar Alt 29 C W N 3dd : ^ fof u . 

I R 1023 Cal 635, Tnlokex Lata, (1932) P 447 ^ A ;»■ 

po^cs of a partition which affected the public reyen on ly -t^. „ 

for what it is worth though it may be for a , s not n ^ 0 rf 

v Brojendra Kumar 90 Ind Cas 043 A batwara fl t a* ‘ t 
the meaning of s 35 and an entry made therein in th ^ ulcnc** A c V,f <f J 

sesoion is not admissible in evidence under s 3. » oi * _ ^ nlte «tton^ v. 

section 13 it can be put to show the hi 
creation of the tenancy SatUm Saran 


sounders 3->oi me * O ,. e «tron ' v'* 5 

htbtorj of the plot r 1023 P {J? 

creation ot tne icnancy oannn Aaron v Ambtea „ nC<; of ^ [3 , u * l < \ 
weight cannot be attache'll to a partition paper in the pirr 8 ^ 1 ^ (V r 

ation o' to the hi tory of the document, when J* ^ um ar A* r -»^. 
In who*, pretence anil for what purpose TaioAum thv * 0 j v* * 

7J Ind. Cn« 383-1023 Cal 261=36 C L J,3S9 _ /^ on Act, PI 1 


raent paper prepared under . 
came within ecriion 35 of the Fridence 


51 of the I states I artition^j 
idence Act a* n public 
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Jung Bahadur 8 Ind Cas 890 «ee also Nandalal v Mohant Charupat, 17 C L 
J 462=17 C W N 779 = 18 Ind Cas 143 Moln v Dhiro , 6 C L R 139, 
Pcrma Roy v Risen Ihy, 25 C 90 Whore a Collector according to the proyi 
stons of Bengal Act, VII of 1876, makes entries in a register kept by him held, 
tint such entries are entries made in an official register kept by a public servant, 
and tint certified copies of such entries are admissible m evidence under section 
35 of the Evidence Act So$h% Bhoosan v Girish Chunder, 20 C 940, see also 
Bamsarup v Bamnaram, AIR 1929 Pat 32 A baluara chitta is not ndmis 
sible m evidence under s 35 of the Evidence Act Isuar Chandra v Taranath , 
1 Ind Cas 807 Entries m batuaia khasra pnpors are admissible in evidence, 
but it is for the Court to decide m each particular case whether the evidence 
furnished by the batuara proceedings is «o valuable as to rebut the presumption 
of the correctness of the Record of Rights Juqdco v Bulaki, 63 Ind Cas 226 
see also Qolab v Sycd 36 Ind Cas 515=5 Pnt L W G A baluaia map 
prepared in a partition proceeding between the proprietors of an estate is no 
evidence against tenants of the estate if it was prepared after their tenancj was 
created Banamah v Satis 56 Ind Cn s 138 Certified copies of papers in the 
collectorate which prana facie appear to bo the record of a partition made m a 
proceeding under Reg XI A. of 1834 between predecessors of the parties to a 
suit are good and admissible evidence, quite apart from any thing contained in 
section 35 of tho Ev idence Act Khetra Nath v Mahomed, 23 C W N 48= 15 
Ind Cas 921 

Entry in a certified copy Under this section an entry made on a certified 
copy indicating tho date on which it was completed is certainly relevant But 
when an enquiry as to correctness of such an entry hn 5 been started on its 
accuracy having been challenged by a part* and in such enquiry a report is made 
departmentally by a copj ist to his superior officer such report is wholly outside 
the purview of section 35 and cannot be referred to as legal evidence without the 
cop} ist being cited an witness and called upon to depose to the statements m the 
report Nixam Din v Mahomed Iqbal, 103 Ind Cas 619= A I R 1928 Lnh 
643 

Record of nghts fbe record of rights which is a public record prepared 
by a public officer appointed under the statutory authority of tho Local Govern 
ment is admissible under this section and a record will have a presumptive value 
of its correctness Faxlar Bahnian v Golam Cadir Mia, 30 C W N 089=96 
Ind Cis 9 ">9 = A I It 1926 CU 862 Under section 101 of the Bengal 
Tenancy Act, a Rpvenue Officer has power to prepare a Record of Rights m 
respect of lands in any local area notihed by the local Government He has no 
power to record the existence of any local custom that mny affect such lands as 
part of the Record of Rights as under s 102 of the Act a village custom is not 
one of the particulars which has to be recorded If a Record of Rights contains 
an entry ns to custom there can be no presumption uuder s 103 B of the Act 
as to its correctness and although under s 35 of the Evidence Act it is relevant, 
jet the burden of proving the existence of a custom lies on the party who relies 
on the custom Suresh Chandra Bai v Sitaram Singh, 57 Ind Cas 126 

Guardianship certificate— evidence of age In Sahsh Chandia Mukho 
padyay v Mohendra Eal Pathak, 17 C 849 the certificate of guardianship was held 
to be a document which could not be considered to be a record kept by a public 
servant specially enjoined by law of the country See also Gujraj Kumcar v 
Ablakh Panch 18 A 478 = (1896) A W N 158, Harihar Prasad v Edul Singh 
5 Pat L J 460 = 57 Ind Cas 333 But it was pointed out in Mohan Laly 
Mohammad Add, A I R 1926 Oudh 8 that the certificate of guardianship so 
far as the province of Oudh was concerned was issued by the Court of a 
District Judge m accordance with para 258, Oudh Civil Digest They are to be 
issued in a particular form prescribed therein So in the province of Oudh a 
certificate of guardianship issued by a District Judge to a guardian appointed 
by him of a particular minor is a record made by a public servant in the discharge 
ot his ofhcul duties and an entry in such record is therefore admissible under 
-tmn o5ot the Evidence Act Imeer Hasan v Ejax Hussain, AIR 1929 


35 , 



598 


THE INDIAN EVIDENCE ACT 


S 35r Other documents admissible under this section Where a Idnanjoj 
duty it was to furnish information to the Settlement Court on questions re 
to title and consequently who had no °pecnl means of knowledge as 10 , 
ship of a talukdar s familj made abatement to the Settlement Officer in » 

of his official duty and the same was recorded It was held that tae ™ 

was admissible in evidence on the question of relationship under » 

Lai Hanhar Pratap v Biskeswu a> Balsh, 3 Luck 326 =o 0 \\ A ^ 
Ind Cas 422 = A. I R 1928 Oudh 307 A survey register which is 
by the surveyor who recorded it is admissible in evidence Aoiuuim/ ' “ 

Ba Hlue, 5 Bur h J 110 = 98 lnd Cis 166-A I R 
Suami v Ananthachai , 4 Mjs L J 264 The remarks ma " 7 evl hnce 
Officer m re°pect of a village at the time of inspecting are admissm v j, Tl 
under s 35 of the Evidence Act, being entries in a ^pul bhc rec . T 

public servant in discharge of his official duty Slieo B 1007 Oudh 
Bishunath, 2 Luck 4=4 0 W N, 15=99 Ind Cas 876= A * / Governed 
74 The entries in a prescription register maintained 0} ^ „g although 
compounder m a Government dispensary are admissible un . ’ no t ^ 
the particular compounder or compounders who made these eni tp,, ^ L 
called qs witness D'Ctuz y D’Cniz 1 Luck 203 = 103 In 
R 1927 Oudh 310 c { th' 

Where the subdivision al officer directed an enquiry by a pro 
circle into the matter of the complaint by virtue 01 s 1 1 , r3 « »!©■' 

it wa3 held that the result of the enquiry embodied in the p ^ 9o9=0}* 
sible in evidence under this section Jagdat v Sheo “ ai > , ter of *'% 
Ind Cas 287 = A I R 1927 Oudh 323 The qu.nqnenniu r ^ deJlce to reg 
kept under the Bengal Regulation 4S of 1793 is admissible poiay^ 
the presumption under the BT Act = 50 (2) Bern Chanda v 
86 Ind Cas 538= A I R 1925 Cal 1037, but see to lg* 

28 C W N 679 = 39 C L J 389 The idea of P«P«iDgj»W ft ^ mj* 

year by year how much land has been under crop and how m e y flr e*i« I ] t 
view to know the actual state of cultivation in eachviUve - J 33 Tk® 
in evidence for that purpose Sitaram v Honatrao, 90 ' i the 

information being an official record made by a public scrv , lan( jmi , 

of his duties comes under section 35 of the Evidence A * n 6 A ^.f.v 

evidence without formal proof Mohan Smalt *£l >n Pf, r0 i, o The cont<’ I,t3 ° 

85 Ind Cas 647 = 26 Cr L J 551 = A I & 1925 All 413 jne, he > 
report may be used as a corroborative piece of eviuenc It cannot^ 
plication of the accused in the offence i= not an after tno g fj m peror, f „ 
be used as a substantive piece of evidence Mohan oing Comm 1 Q ‘° , r jb» 
An Inain Register embodies the conclusions of t . t j, p y cn»W , T 

such enquiry as he chooses to make Thepresumpti es tent 

findings after investigation There is no rule prescribing v Yi0?' u ,fr| 
vestigation lo be made by the Commissioner vhewnt 13 

88 tea Cas 616-48 M L J 465 Entries m a 116 F ,S l" 

Protap Chandra Deo \ Jnqadish Chandia , A J 14 ~ n f bu a * n ° ? , rvi* 

the Sitjoha are made by the Pattiari in the ordinary cour particO'Y ( fit 
good evidence ns to the rent having been collects „ 3 r<j/ L. It * g jfj 
Raghunath v Khuman, L R 5 A 150 {Rev ) Sarjn ▼ Lunf “• 

Entries in assessment rolls are relevant evidence w n' e l[am v J 

74 Ind Cns 47-A I R 1023 Rnntr 57-lBur EJ r 

11 lr Eq 003 Sicifl v U Taman, 11 Ir Eq 002 , 0 ( nno ""J. t“ 

The statement of n Court that a per on admitted t v ,dencf y 
in a cn«e nend ng btfore it is relevant under s 3 j oi v flu i*' 

statement forms part of the record ThaUtr ^^.TVter 1^‘ % 
Prasal 74 Ind Ca= .225= 1923 Oudh 61 d A?5!;|£ «f 


I* , 


hv a Tashiidar under the orders of the coUector in a ^errel^.^, ,, 

admissible in e\ idence under this section ItothaHBrno „ 

11 II L J 132-72 Ind Cn. 214 Eitractn from ,ml & % .1 

5 and it map showing the party in possession as mortgnr. J0 pro^y, ^ 

n* mortgagor though relevant are not sufficient by then . un ckr * 
tencc of a mortgage Jfa Mem V Gale, 1 Rang 502 ° 


f 


OTHER DOCUMENTS ADMISSIBLE 


the entry in n Revenue Register No VII is a relevant fact Although such entry S' 35. 
in the register recording on the alienation does not prove the alienation or the 
ownership of the alienor at the time it was made, jet it does create a presumption 
that a report of the alienation in the terms recorded was made by the parties to the 
alienation Maung Hlaing v Maung Chit Su, 1 Rang 135=1923 Rang I9G, 
see also Ram Jiup v Debt Pershad 47 Ind Cas 754=5 0 L J 513 The peon s 
return in execution proceedings being an official record made by a public tenant 
m the discharge of lm official duty,is admissible in evidence Heramba Rath 
Snrendia Nath, (1919) Pat 405=53 lnd Cas 20 

A recital in a public record ns to a statement made bv a public servant with 
reference to a particular statement of the grant bj the Government may be 
admitted, under section 35 of the Evidence Act as proving that the public 
servant made the statement that ho 19 to have made, if the fact that he made 
«uch a statement is a relevant fact SanLauicharija y Manali Saraiana Mudaliar, 

51 Ind Cas 876 

Revenue Records arc not evidence of title for they are kept for fiscal 
purposes and it is not part of the duty of the Revenue Officer to record title 
But when the facts recorded are facts which it is the duty of the Revenue Officer 
to record, then his record is evidence of those titles under section 35, Evidence 
Act Bibi Saheb v Say ad Mn Mahomad, 9 S L R 143=32 Ind Cas 548 

Though survey entries m survey records may not be sufficient evidence to 
prove that a certain land is poramboke they nre good evidence where the only 
question is a- to the extent of poramboke land Kalayl \ Secietary of Stale , 2 
L W 413=29 Ind Cas 154 

The Settlement Records prepared under Reguhtion VII of 1822 are 
relevant under s 35 of the Evidence Act Raghunandan \ Bibhultbhutan 12 
Ind Cas 147 = 39 C 304 

An entry of the ward's age m the Administration Report of the Court of 
Words is evidence of Ins age under 8 35 of the Evidence Act An Chathar v 
Rama Reddun 9 M L T 214=9 Ind Cas 567 

Under section 3 j of tht Evidence Act, a statement made by the Survey 
Officer that the name of this or that person was entered as the occupant of 
certain lands could be admissible if relevant but it would not be admi®sible 
to prove the reasons for such an entry as facts in another cn«e Qovindtau \ 
ltngho, 8 B 543 , sec also Metharam \ Jamal 2 S L R 82 Settlement records 
are made by settlement officers in accordance with the directions to them, which 
nre executive instructions So entries of mortgages made in them in the course 
of official duty are merely a piece of evidence relevant under s 35 of the Act 
the weight and probative value to lie given to them being a matter to be decided 
by the Court Mi So V v Kga Pyan, UBR 1905, Evidence 3 

The language of Regulation No VII of 1823 regarding the particulars 
which a settlement officer had to enter in the record prepared by him, is 
extremely wide The information which he had to collect was intended to be 
utilized in the Court of Justice w determining the rights of litigants before 
them The settlement officer was directed to ascertain ‘‘ the real nature and 
extent of the interests , more especially where several persons may hold interests 
m the same subject matter of different kinds of degrees ' This would include 
the case of mortgagors and mortgagees whose interest® in property are of differ 
ent kinds of degrees and entries in Iheu als and khatians would be admissible 
under s 35 to prove the existence of a disputed mortgage Robert Skinner v 
Chcndan Sin(fh, G A L J 197 = 31 A 247 

1 he hutardhar papers drawn up under the Punjab Land Reservation Act 
nre public documents provable by certified copies thereof Shamasuddm v 
Ganevh A. I R 1929 Lah 328 

Where the question is as to the age of a person, the entry of his date of 
birth m the school register based upon the statements of his deceased father is 
, admissible under s 32(5) and al o under section 35, the entry being m a public, 

i register stating a fact in issue and made by a public servant in the discharge of 

, his official duty Munna v Kameshn AIR 1929 Oudh 113 

A settlement pedigree is admissible in evidence under s 35 if it be shown 
j that it was prepared by a Settlement officer in the discharge of public dutv 
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Ear far at v Itajana, AIR 1029 Oudh 129 There can bo no o-,— - . 
refer to settlement Reports or District Gazetteers, whether they aw 
speaking evidence or not under s 39 of tho Evidence Act Joge>nUwM 
Makbul, 47 C 879-25 C W N 857= GO Ind Cas 984 

Documents not admissible under this Bection A sale certificate is * 
public or other official book, register or record as it is much the same as 
hente of guardianship which has been held not to answer the description 
Charanv huviud Mohan, 110 Ind Civ* 521 = A 1 R 1928 Cal 8 jo 
cess return is only admissible against tho maker Suarmmoyi ^ “ 

Nath , 42 C L T 14 = 89 Ind Cas 747 = A I R 1925 Cal 1189 
question is whether the accused were present at a meeting of an uni re2JS ,&-r of 
tion, and tho prosecution produced a document purporting to **• l J; oeal 
attendance mamtaned by the unlawful association, it is necessary t ^ 
testimony that it was in fact a register of attendance kept tor f 
recording the names of tho persons who were present at the meeting 2o4=S8 Ini 
appearing over their names Baud Samp v Emperor, 7 Lah L J , u 
Cas 92=26 P L R 5G6=26 Cr L J 1078 In such a case, ! M'®f adin ,s# 
drawn up by the police at the time is not admissible in evidence . g jV i 

it proves nothing beyond tho fact that the police exp cted 1 ^ hi 

amongst those present Uaua Sarup v Emperor, 88 Ind tas •> . j rf gi ter 
2G4=26P L R 5GG = 2GO L J 2078 Certain entries from a 
at Bikaneer which were not proved, are not sufficient to snow J'w 

was actually at Bikaneer at the time of the entries Mt Ghana 

Lah 607 , . r 0 nd the , 

Where the question was a to the date of death of one k cer taio^ 
nppellants produced in support of their assertion, that Jj (]y mWfi 

an alleged pnvite register in which the crucial entry was ePP . ]t 
ted among faded brown entries and wn° seen in pi°, D0U L 

that the register was not of such a character as to enable tne ' # ^ 
affirmatively that the entry in question was made at the date s. <?h 

v Snramulu, 48 M L J 541=1924 P..C 136 A * „on =0 » 

existence in consequence of a demand by the Collector un record 

Land Registration Act is not a public or other official book, v* (j 0 U*cWts % 
being merely the record of information supplied by some or SiW’Vfc 

admissible under section 85 of the Evidence Act V , a< ^ of one o* - 

Pat 333 A passage in a District Gazetteer describing the , * e ghoffj" * 
leading families of the district cannot supply the want or a v ^ Os 6W , rf 
family and the members of it Bohnwkwmf v Bi 5 "* 40 ^ jjj (C recom F j 

certificate of age of a private patient is not relevant a F e0 f re T 

section 35 of the Evidence Act but could only be used for 
ing the memory when he is examined as i witness Te feren<* 
Subbarai/a, 33 Ind Cas 142 Where, in reply to a cer tfuit ^ 

Collector the Tahsildar sent the following refort T beg to n ot DOtJ* 
Munsif of Inaiaram reports that the chanties referred » ■ » the ffl« l u 

menced ” held that this report was not admissible in ® v,de , he a port jji* 
chanties had not been commenced on the day when . 

Malhkamtnnv Score tarti of Stale 35 M 21=14 Ind ^as am€ of » P jjal 
certain lands are entered in the Government records m tne > , in th° a '\ a( , c 
person is not sufficient by itself to prove that person s own ( „ot fr’® 

J?andarang v Anant, 5 Bom L R 95G Reg XX ox loll n jjjjin i t 

the Daroga any duty of keeping a register of Ghoithdan . n ^ 3 apP^Xjt i* f 
tho precise- and un inform character of the entries as to sue jonW *“ ueA 
register kept under the Regulations held that their could . aS|nC e s thj^f f* 
were made under proper direction in the ordinary coitrse ^uon “jLj,*. ! 
aide the statutory duty of thoperson who made them t A* 

Evidence Act aid not cover such entries, but e . jy C. " 

they ore admrsible in evidence Sheonandan v Jeona f* 

1 Ind Cas 376 » fmtrto <»jud>rr 

V here n paper book of Calcutta High Court ref at g ^ a b«eni«* ^ *• 
tried to put m evidence in a case in n Patnn Court liew ^ c f u> f 
that the papers printed in that book were the true r 
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documents it could not bo admitted Santofhi v Rameshar, AIR 1929) Pat 43 S 36 
Document neither shown to be prepared by public servant nor shown as forming 
the net or record of public officer is inadmissible Qouri Shenkary Emperw, 

AIR 1930 All 26 The proceeding of i confidential enquiry containing an 
opinion on an exparte investigation is inadmissible in evidence under this 
section Baldeo v Sheoraj, 56 Ind Gn~ 807 A porcha slip granted in the 
course of survey oroceedings is not a public document nnd is madmi°sible m 
evidence to prove title or possession Bam Bhagitan v Empei or, 47 Ind Cas 
82=19 Cr L J 886 

Official reports, registers, etc value of Although official reports are 
valuable nnd m many cases the best evidence of facts stated therein opinions 
therein expressed should not be treated as conclusive in respect of matters 
requiring judicial determination Mortand Row \ Malhar Row, 55 I A 45 = 55 
C 403 = 47 C L J 150=107 Ind Cas 7 = 30 Bom L R 251 = 32 C W N 621 = 

AIR 1928 (P C) 10 = 54 M L J 397 (P C) Where the origin of an entry 
in a Revenue register is not known an entr} itself might afford an indication of 
the rights conferred but where the origin itself is not in doubt and where accord 
ing to the entrj itself the foundation source of the rights can be traced it is not 
sate to rclv upon the entry itself but recourse must be had to the origin itself 
to discover what the rights conferred actitallj are Piriha Singh v Mohammad 
Ah, 13 O L J 126=94 Ind Cis 183 = A I R 1926 Oudb 427 The matter 
for adjudication in n Court of Revenue for the purpose of mutations of names 
is primarily the question of possesion and an enquiry into the title of the 
claimants for the mutation of names is wholly bejond the jurisdiction of that 

Court Achche Mir~av Ahmad Shah, SO W N 693 = 97 Ind Cas 922= A I 
R 1926 Oudh 594 A villago note prepared bj a Settlement Officer is only a 
ptec" of evidence and no presumption of correctness is attached to it Bliaquan 
Singh v Lochiim an, 3 Pat L R 925=90 Ind Cas 579= A I R 1925 Pat 754 
Absence of entries in official public book This section only provides 
< nn j entry in an official book which is duly mado by ft public servant in the 
execution of hi3 dutj, is of itself a relevant fact ' But it is no evidence for th6 
purpose of proving the absence m them of any particular entry In the matter 
ofJuggun Lai, 70 L E 356 The Perqannah and Kunngo Registers nro not 
kept punctually and are not admissible in eudence to prove an omission of an 
entrv as to lal herajas Bipra Das v Vonot ama 45 C 574=22 C \V N 396= 

47 Ind Cub 49 The Thai officers not being empowered to measure and record 
lakherajai of ie3S than 50 btghns in area, the omission of lahheraja't in the 
thak statement wns not of any probative value Ibid 

36 Statements of facts m issue oi lelevnnt facts made 
in published maps oi charts generally offered 
for public sale, oi in maps or plans made 
under the authouty of Government, as to 
matters usuallj repi evented or stated in such 
maps, chaits or plans, are themselves relevant facts 

Principle This section deals with two kinds of mnps namely (1) maps or 
charts generally offered for public sale, nnd (2) maps or plans made under the 
authority of Government ‘ Public maps, generally oflered for public sale havt 
been admitted to 6how matters of general geographical notoriety such ns the 
relatno situation of towns and countries” Malsbun / Vol XIII para C57 
‘■The admissibility of the first kind depends on grounds similar to tho«eon which 
n Judge may refer to a dictionary for the meaning of a word or to historical 
work for information of matters of public historj The publication being 
accessible to the whole community nnd open to the criticism of all, the proba 
lnlities are m favour of nnj inaccuracy being challenged nnd exposed Field 
Et 143 (7th Ed ) The person or persons who prepared the map m question 
being unavailable both tne principle of ISecossitv nnd the principle of the 
Guarantee of Trustworthiness are satisfied Hence there is no objection to admit 
this exception to the Hearsay Rule As regards the second class of maps, the f 
70 
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Necessity principle as well as the principle of the Guarantee of Trustworthme** 
are satisfied in the same way as in section 33 The admissibility in tma 
depends upon the authority, hence on the one hand, the returns of the Govern- 
ment surveyor are admissible to evidence only those matters which he » 
nzcd to do, and on the other hand n private person s survey, if raa “?I!IL, 
special warrant or if otherwise sanctioned by proper authority, may ww 
admissible TI igmore § 1665 , Eians v Murthijr Tydfil, { 1899) 1 Ch 41 ( * 

Scope of the section As regards maps or charts offered for P u ^‘ l f 

this «ection refers to the physical features of the country, eto, ana a 

maps or plans made under the authority of Government, the action re 
only to such features but also boundaries of village® estates, ana Uii 
maps) fields if lately Stoke’ s Anglo Indian Codes , Vol II p 878 j 

Orton, Step Dig Art 35 where a map of Australia was received 
situation of places where the defendant was alleged to n RfoOl l’CW 
case in various stages see Rea v Cash o, alias Orton, L R 9 H ’ r f 
C C 454 , 5Q BD 406 14 Cox C G 436, 6 App Cas 229, , 

546 Under the rule excluding declarations as to private bowio. p* 

maps are not admissible m England to prove boundaries of that c g ffyvr 
v Laktn, 7 Gar & P 481 , Bndaman v Jennings, 1 Ld “ it 
force v Heai field, L R 5 Ch D 709 This section does not req . 
authority under which a map is prepared, must be an authority g 
Oa/hoo Damor v Jagat Pal, 11 C V N 230 = 9 C L J 415 ^ 

Survey maps No general rule can be laid down ns to 
assigned to a survey map as a piece of evidence It is g®°“ C JV ^ e p to 
sion according to the boundary demarcated thereon and may n , upon * 
been adin tted by those concerned and in each ca«e it mu®t he a ' jwnue 8^’ 
circumstances if it raises a reasonable presumption of utle j JaJ T nan ^ n T t 
maps are not conclusive and may be shown to be wrong w Ljhcr b , 
oolmid 2 Pat 839 Thai and survey maps are not conclusive ns 
which formed part of the bed of the river were included intuep ^tr 

ment of 1793 It is not permissible for a Court to act on the a rvyk 
1793 a state of tilings existed diffeient from what appeared » ' 71 

beiore the Court Secietaru of State foi India v Upendra A® -g pjJ 1 

849= A I R 1923 Cal 247 = 30 C L J 330 Maps S 

revenue purposes are official documents prepared by compe 
due publicity and after notice to parties interested -they m<(( j e 
valuable evidence of the state of things at the time they 0 f nl ueh * 1 ' 
not conclusive but in the ab ence of evidence to the contrary 
Kali Prosanna v Hemania, A I R 1924 Cal 977 seated on i r » 

As a rule ex paite statements in survey maps «houId be . bo* ***£,>. 
basis as books of account and regarded not ns n primary P. ^ ^ 

corroboration of other direct evidence But where suen 1 - re is tel ' -«. 
distant times and no direct evidence of the matter mentioned , n jicate » ^ { 
available tlieir value assumes greater proportions, and “ . nopC ndl 
of nfTairs which may be presumed ns not unlikely to have *j^ at no jt + 

be taken into account and roli-d upon with more certain*) . (impn t*f ^ 
fast rule can be laid down as to the value to be attached to ^ j R 1 
nature of an ancient date Kumar Kama! hya v S« rcn , urVe j- ir*P ' . p 
281 But C C Ohose, J emd It is perfectly true that ^ ** \<*-* 

direct evidence of possession at n particular tune, namely * n _j, e tber /VgV* 

purvey was mnde In each c ise the Court has got to tlecl< ? on 0 f title * ] ( a 
of possession is sufficient to raise n reasonable presumpi ^ ted 
map is an official document prepared by competent person 
such publicity and notice to persons interested ns to be nc " I'T \j 
evidence of the state of things at tho timo they were 1 > T 

Surewlra, 3t C N 410 = 102 Ind Cas 370 = 40 0 1* „ Is- 1* 1 

Cnh 3-17 see also V it sit litbi v Deo Kandnn, 5 Pat. L J b " , V 

09 Ind Cus.293 

\\ In re the parties con°cnt to I>e bound to regard the r*pl» Y r 
l>y tlie survey authorities as conclusive they cannot n 
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correctness of the same Babn Raghunalh \ So Ifcimcsuai Singh 1022 (P S 36 
87) Kistti an maps (survey jimps) are under section 36 of tho Evidence Act, 
evidence between the parties quantum itilet The) are primarily evidence of 
possession but evidence of po-'-o-'uon is always evidence of title Chaudhui y 
Nazirul v Abdul, 3 Pat LT 140*64 Ind Cas 326 There i * vrima fane 
presumption m favour of tho accuracy of that and serve) maps and it is for tho 
part) who impugns their accuracy to prove hi» case Such a map may be shown] 
to be incorrect b) the admission of the parties or adjudication by a Court or by 
evidence intrinsic or extrinsic to the map in question Taramom \ Gopal, 65 
Ind Cas 182 There is no genernl inflexible rule of law that the facts stated 
on the thak or survey map must be presumed to have been in existence at the 
time of the permanent settlement The question is essentially one of fact and 
must be determined on the facts and circumstances of each case Profulla Nath \ 

Secretary of State, 21 C W N G39=3t C L J 320 * 57 Ind Cas 29 Maps 
and BUiveys made m India for revenue purposes are official documents prepared 
by competent persons and with such publicity and notice to persons interested 
as to bo admissible and valuable evidence of the "tate of things at tho time they 
are made They are not conclusive and may be shown to be wrong , but in the 
absence of evidence to the contrary they may be properly and judicially received 
in evidence as correct when made Jagadindia v Secrctanj of State, 7 C W N 
193*301 A 44=30 C 291 P C=5Bom LG 1 As they are not conclusive, 
they may bo shown to bo wrong but in tho absence of evidence to the contrary 
they may be properly and judicially received in evidence ns correct when made 
Mtrxa v il/wnsfti 12 C W N 273 * 3 M L J 212 The thal and survey 
mnps are valunble evidence of tho 6tato of things at the time they are made, 
but it does not follow that they show conclusively what was the state of things 
at the time of the permanent settlement Ananda Ilartv Secretaiy of State, 

1C L J 316, Mirza Shamshcrv Kunj Behan, 7 C L J 414 Unless it can 
be proved that the person agaiQ°t whom a thak or survey map is attempted to be 
used expres«ly consented to the dilmeation or admitted the correctness of «uch 
maps, they have no binding effect hnstomoni v Secretaiy of Slate, 3C W N 
99 A survey map ns well as a thal map is admissible as evidence Jugdish v 
Choudhry, 24 W R 317 , Sashee Moolhee v Btsetsuree, 10 W R 343 } Koomodim 
v Poouoo 10 W R 301 Survey maps are not evidence of title in a dispute regard 
ing a right of fishery Broma v Lalht naram, W R 1864 120 A survey map is 
not sufficient in the absence of other satisfactory proof of title or of long auto 
cedent possession to establish a plaintiff s right to the land and to disturb the 
defendants present possession Collector of liajshahi v Doorga Soondery 2 W , 

R 210 But a survey map and proceedings may in certain cases form evidence 
sufficient to prove title Oommut Fatima v Bhujo 13 W R 50 , Kabo Coomar 
v Gobmd, 9 C R R 303 Smm Lai v Luchmun 15 C 353 , Mon Mohun 
Watson & Go 27 C 836 P C *27 I A 44=4 C W N 113 A survey map 
sought to be set aside may be used for the purpose of testing tho correctness of 
an Amin’s report Padoo Manee v Bisseshur, 5W R 34 If there has been 
a Government survey the survey map must be taken ns evidence Jtadha 
Choudhrain v Gtrdharce, 20 W R 243 see also Pro*anna v Land Mortgage 
25 W R 453 Gtiddadhur v Tara Chand, 15 IV R 3 Burnt v Achumbit 20 
W R 14 Radha Chilian v Anund Sem, 15 W R 444 Alohesh v Juggut, 5C 
212 The fact of a later Government survey map having been prepared does not 
affect the presumption of accuracy, under the Evidence Act of an earlier super 
ceded map Jaggessurv Becuut 5C 822*6C L R 519 A survey map is 
a piece of evidence like other evidence m a case and can be of no effect in 
determining the burden of proof Kaiain Singh v Nurendro 22 W R 296 
«ee also Tanm \ Fakrantssa, 15 Ind Cas 459 

Thakbust map There are three kinds of thak maps in existence (a) eye 
sketches in which no actual measurements were made (6) maps in which rough 
magnetic bearings were used and rough linear measurements made and (e) maps 
made from careful magnetic bearings and careful linear measurements Sashi 
Bhusan Baneiyee v Ramjas Agantala 3 Pat 85* A. I R, 1924 Pat 402 The 
thak authorities had nothing to do with title or possession and no deduction as 
to -title or possession can legitimately be drawn from thak map DelmdraLal 
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v Seneta ni of Stale, 31 C IV, N 473=103 Iml GV 13=460 1. J3 -A 
I R 1927 Cil 403, Jagaduuav Sceretari) of Slate, 30 I A « f ^ 
291=7 C W N 193, Satcouric \ Sect elan, of Slate 22 C M2 
evidence of possession it the tune the survej was made Satkotix z < ^ 

State, supra, Pogose v Mukund 22 W R 36 , Churu v Zeouta, ^ c i 
But such maps are not intended to represent and are, m 
tenure subordinate to Government revtnue-pajmg estate® Monm 
W R 277 Thak maps are good evidence of possession, butt 
evidence \aries enormouslj In the cisn of a thak map containing geet-i 
marks and m disputed boundaries signed bj the parties or their ac ^ 
and representing land which has been brought under cultivation x(mi nisr 
sion of ryots whose names are known or can be discovered ^ 0 f «; UC h a o' 1 
papers it is very valuable evidence of possession But the va i an draark® d !»• 
is greatly diminished when we find that there are no natur botusdarn 
neated thereupon , that the land was jungle when measure , nflt j, (r sw 
are not discoverable from a mere inspection of the map , an » t ij e correct"’’’; 
zemindars nor their agents have by their signatures, ad ^Jtboc- 

of the thak Joy tar a v Mohomed Mubarak, 3 C 975= 11 0 B ^ 
the thakbust map is a part of the thak survey, it is not n ^ 
m fact a scientifically prepared plan but merely a rough s if » ^ ttiono^ 

unscientifically prepared plan showing the number and appro , £ 0 ]lowed 
thak marks or dhuis for the guidance of the revenue survey rou^hb f i, 

and who, having picked up and verified the thak marks 1^ ^ e 
thakbust map, prepared the revenue M map hy accurate **§ ,, 

expert survej ors with scientific instruments /Twnao/w ▼ . , gurTe y « 
Cas 1027 = A I R 1926 P 385 As the object of * 
is to ascertain and delineate the boundaries of the es 1 tate ^f rirnip j pirt of an *1 i 
of the District the entry m a thak map that certain lands 1 1 ev ,jence 03 

become a relevant fact under this section , and such entne ^ H 

a Court may act Abdul Hamid v Kxran Chandta 7 O ^ [ir t or * , * 

Entries in a thakbust map are not sufficient to en at the* 1 ?? ' i„« 

hold that disputed lands were really included m an . the 
Permanent Settlement They may be good evidence ns { ^ 

of a particular plot was at the time of the Permanent » . that * 

Joyqomnd, 2 Pat 849 It cannot be presumed as a ma t ( j fl t the t> m ! ^ 
of things described in the thak and 8unoj maps r j 141 , pr . r 
Permanent Settlement Sect etary of State v H axed, d ^ me-isu^® i b t 


rermnnenii oeuifnieni ocvieturi/ ui , , 

bust khasra prepared by the Amin m connection w f ' men ts 
minary to the survej ot n vlllnge is a rough Kg‘ sl “[’ ' crson s 
have no evidentiary value unless it is proved that trie p fcnoWinP? rk*. I F 
therebj had notice of it and opportunity to controvert it ■ Singh p v 
in tho statement before the Amin- Jagdeo Narain v , A jnfip w 

603=36 O L J 499 = 49 I A 399 (P C ) An entry in »' " ,„s «•' 

prepared in the presence of the representatives ot c c 0 thak n 1 * 5 !., s.< ,f 
in evidence Bidhumukhi v Jitendra, IOC L R , 7 r W h ”7 _ T , V'-*' 

stble in evidence under thii aection Rajkwnar v Ba ^ » conebr* 1 ^ p * 
Vukht v Bisessuree 10 W R 942 But entries in it nr* vo ^ l2 " 
Oolitl v IlaraSundan 9 C W N 383, Kahtara v ™ ' pvl dence f ^ 
A thak map prepared in 1859 was held to be P , permanf" 1 r J * 
boundaries of the parties in dispute were at the time ■ ot " a Sun'll” ^ »-«• 

and also as to what thej admittedly were in iaoJ , .{fa fyisi 0*9 c f K 

hnndhu Soolar, 1G C 13C As regards the value of tMK *> 

of tho right of parties in a tidal river, vide Satcourt un - 

22 C 552 garref 

In ca»e of dispute between Thak orep*^, ll 

re\enue survey map which was carefully and nccura • > ,b!<* f, j-"' . 

offirers and trie that bust map do not agree it is Q» j oWT1 * 

thakbust map unles** indeed the demarcation pillars, P , 
by the thalbust nulhonties are still m an^ 

the Ixmndarj pillars ns shown in the map or the *’£*_. ( j 3 »a. 
collated b> tho thakbust authorities furni“h sufficieo 
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survey map prevails over the tkakbust map The signature of the revenue S. 36 
survejor on the thak map does not mean that if the thak map is reduced to the 
same scale as the revenue survey map, then the two boundaries will necessarily 
agree but merely that the surveyor has satisfied himself that the boundary 
accepted and intended by the demarcation stuff has been correctly picked up on 
the ground, and correctly surveyed on the revenue map Shashi Hhusan v 
Ramjas 3 Pat 85= A I R 1924 Pat 402 Keshabji \ Sashibhusan 90 Ind Cas 
1027 = A I R 192b P 385, but see Maharajah of Cooch Behar v Rajah 
Mahendrata Ranjan, 4 C L J 465 where it is held that there is no in 
flexible rule that a survey map must have the preference over a thak map 
There is no general or definite rule making it incumbent upon the Courts to 
follow either the one or the other , the Court may if it considers that the thal 
map is more reliable* follow that m preference to the survey map Wheic the 
thak proceedings and the decision of dispute took place in the presence of the 
predecessors of the parties to the suit, he thak map is a valuable evidence in a 
suit between the successors of the persons who were present As a goner il rule 
the thak and the survey maps should agree, where they differ, the one that 
more clearly agrees with the local landmarks is the one which should be 
followed There is no general or definite rule making it incumbent upon the 
Court to follow either the one or the other, the Court may, if it considers the thal 
map more Reliable follow that in preference to the survey map Abid Ilossem 
v Doitcurnj Pal 6 C W N 629 

Topographical survey map When the question was in which of the two 
adjoining villages — the boundary line between which admittedly corresponded 
with the boundary line between two perganahs— the lind in dispute was included, 
held that a Topographical survey map of 1869, in whtch the boundary line 
between the two perganahs was given, was admissible in evidence under section 
36 of the Evidence Act When vergannah boundaries are found entered in such 
map, the presumption is that they were so entered in pursuance of instructions 
received Assuming that Topographical «urvey maps wore not prepared for 
revenue purposes they are official documents prepnred by competent persons, 
and with such publicity and notice to persons interested as to be admissible and 
valuable evidence of the state of things at the time they were made They are not 
conclusive and may be shown to bo wrong but m the ab ence of anything to the 
contrary, they may be properly judicially received in evidence as correct when made 
In cases of boundary disputes the fact that no satisfactory evidence ns tojpo««ession 
is obtainable do n s not relieve the Court of the duty of settling the boundary line 
on tho evidence before iL Held on second appeal that, in the absence of better 
evidence, tho lower Appellate Court erred m law in not accepting a Topogrnpbi 
cal survoy map as evidence of pos e«sion nt the time tho map was made Oajhoo 
Damory Kolwar Jagatpal, II G W 17 230== 9 C L J 415 

Other maps Where a certain map was referred to in the report of the 
Commissioner but the map was not produced their Lordships of tho Privy 
Council received the report of tho Commissioner ns admissible in ns much ns 
no objection was taken to the report and the Commissioner himself was neither 
examined nor cross-examined Karcsh Paragon v 9 ccretan/ of Stale for India, 45 
M L J 441 = 50 C 446 = 50 I A 121 = (1923) M AN N 611 The map in 
respect of area which is tho original record is the settlement map and tho entry 
in ilio Rhasra is no more than a copy in n different notation mid therefore 
tho Rhasra is no more reliable than the map, nor is it an independent piece of 
evidence Laharam v Ourmukh Rao, 99 Ind Cas G28 = A I R 1927 Isng 
204 Maps prepared under tho Calcutta Survey Act hnve great evidentiary value 
as regards question of title Debendra v Surendra, 31 C A\ N 419 = 102 Ind 
Cas 370 = 45 C L J 474 = A I R 1027 Cal 3-15 A site-plan prepared lor 
the purposes of a case can have a very little probative value on tho question of 
title Lntries in such documents in support of title of a Municipal Board 
are no more than admissions in favour of the Board and are not relevant Oattri 
Shankar \ Emprror AIR 1930 All 26 

Under sections 36 and 83 a map prepared by a Deputy Collector nnrticularlv 
for the settlement of land forming the settled bed of a river is not mini i««ible 
Ranto Prasad v Jagat Chandra, 23 C 33o V map prepared for one purpose ( 
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existence of any fact of a public naWi J |( 
statement of it. made in a lecital con 


statement of it, made 
any Act of Pailnment, or in any -■ ( 

General of India m Coimci'. OT - 


Act of flj 


S 37 cannot bp u 6 ed for another purpose Preomth Mozumdai v Durga HC 
h J 578 = 10 Ind Cis 376 Where maps and plans were prepared by 
authority of Government for public and not for a private purpose, such niap 3 ar 
plans are rele\ mt facts under section 36 of the Evidence Act BwitMtmi 
Senetcnif of State, 112 P W K 1913 = 1 13 P L R 1913=63 P R 
Ind Cas 799 A map prepared by a / anungo, is not relevant under 
section Tanm Sail at ^ Fahiannissa, 15 Ind Cas 459 , 

Chittas Chittas prepared by Government are admissible m 
their value will depend on the circumstances of eat h ca e 
Sarala Bala, 105 Ind Cas 61 lhe bat warn waps and chittas P re P' ir ^_».. ct 

54 of the Bengal Estates Partition Act (VIII of 1876), are admissible 
independently of s 35 of tho Evidence Act where «ome (w VS. 

the maps and chittas are given 3latiiiai v Dhannu Mollah 59 in (j s* 
Slaps and plans prepared by vaiuans who are government - |a p | A R 
admissible under this section Jiakimutalla v Seetelanj of otate, 
1913-18 Ind Cas 799 

37 When the Comt has to fonn an opinion « 

i r r„„j. o Txtihhe niM Ul 

Relev an oy of state 
ment is to fict of 
public naturecontuned 

SUSSSS, Aot ’ or ot 

any othei legislative authority in d jgj,] 
constituted foi the time being under the Indian Cornu 1 * ’ fl ] 
the Indian Councils Acts, 1861 and 1892, or the I ntlia ” „ t ip 
Acts, 1861 to 1909, 1 "a oi in a notification of the G°' e ™ 
pcanng in the Gazette of India, oi m the Gazette ot 
Go\ eminent, oi in any printed p iper purporting to bo ^ 
Gazette oi the Goieinment Gazette of any colony or] 
of the Queen, is a lelennt fact t . >t ,i , iW 

legislative recitals— Principle It is deal, in the 
meets concern matters not within the personal knowlea-. extrinsic a, 
the recital deals not with the legislative proceedings but wit 3 ^ DD«' r 
follows then, under the general principle (wife notes under ® « e 3 there 1 ,, 
head personal 1 nowledge of the official making the entry), tn > .foment ^ 1 
official duty to investigate and obtain adequate information, #n arru 
not be received The publicity and solemnity of the ( “ cc J?m_ ca nn 0 t 0 
sometimes advanced {tide It v Sudan 4 M 4 S But, ne*^ 

suffice to give it any weight as evidence in controversy jpfW n, .L^ 

enough that the Legislature has within itself the flUth0 , mP (he ,»« 
properly for if it can give such authority to others it can a -iwalioP 
for itself Accordingly when the recital is not a r ? er -pceirsble » 
statement of the result of due mvo'tigation, it should ne , in ** jj 
wns m fact the distinction applied to thp u=e of recitals 0 I p (fr af ‘ \ 1 
Peerage Acts and tho like If \gmorc § 16G2 In If'' family rflK t ,r A 
Cl AT, 295 302 Lyndhursl L C admitted the recitals 1 01 « 1 IoW ih'*' R * ‘ 
°aying ‘It is a well settled practice of this Hou e e n un je 4 * . 
of a statement in tho recitals of a private Act of ^ ? ril " ..afaction of 1 is" 
of that statement has b^en previously proved to the * t f/r « 1^*?* r 
to whom the bill has been referred But in « t «M»tton of 1 * 


above ob^' 10 " 
but ni>not«o"« 


711 L C 1 13 Lord St Leonard « rt femnj 

/ C said * That u«e<! to lie tho practice 

recitals will not therefore be evidence g oe also rot*' 1 * 

* ^hstituu d by \ctXofl914 Pch 1 imdeuce 

T The Hat paragraph added by s * of the liyhmj 
1S99) was r» pealed by the ‘Schedule II of \ct X of 19H 




RECITAL CONTAINED IN ANY ACT OF PARLIAMENT GO? 


D 411 (432) where Brett and Cotton L h J expressed doubts ns regards such 5 3? 
recital* “ But statutory recital ” *nys Prof H ignore “ have not ordinarily *uch 
a basis Tht> may represent morel} tho partisan prejudgment* of the majority , 
they ma> represent onl> general conclusions in which tho recited particulars 
have not been vardted with special attention, the} may ha\e been inserted 
without any in\e tigation at all , mid the} are in general only a statement of 
motives— an nppolog} for the passage of the act rather than a deliberate 
binding fact H ignore § 1G62 These observations have been demonstrated 
111 India and ns such tho admissibility of recitals in the Statutes of Parliament nnd 
in the Indian Acts should depend upon the nature of the recital and the circum 
«tances under which the Statute or the Act has been passed “For to assume 
that the recital in every act of Parliament is even prima facte evidence of the 
facts recited in it, would lead to vers extensive con*equon es, and might e ometimes 
perhaps bnng the truth into hazird I tde Argument of Denman and 
PlnllippS in R v Sutton 4 M A S 532, 539 These consideration* indicate it 
as the wi*cr course to reject ordinnnl} such recitals as evidence should it nppenr 
that the recitals offered m a given case art not merel} allegations resting on an 
unknown ba*i*, but are in fact the findings of tho Legi'dntnTo after proper 
means of information lnvc been deliberate!} sought there seems good ground 
for their admission as official statements made with due authority and upon 
adequate sources of knowledge U igmoie § 1GG2 The reason for the reception 
of this kind of evidence is thus «tated b} Baky J m R v Sutton 4 M A S 
532 (019) When we consider in what manner an act of Parliament is passed 
and that it is a public proceeding m all its stage* nnd challenges public enquir}, 
and when passed is in the contemplation of law the net of the whole bod}/ it 
seems to me that its recital must be taken ns admissible ” But the reason set 
forth b} the learned Judge is not sufficient to meet the objection raised b> Pi of 
Wigmore neither it guarantecss tru*tuorthine*s m the contingencies contem 
plated by Prof 1 Pig mo re “The appropriate functions of the Legislature are to 
make laws to operate on future incidents, and not the decision of or forestalling 
rights accrued or vested under previous laws Hence such a preamble as the 
present ought in such a controver a y to be taken to answer the purpose for which 
it was intended, that is an npolog} for the passage of the act nnd the reason whj 
the Legislature so acted Such a preamble is evidence that the facts were *0 
repre*ented to tho Legislature nnd not that they are realty so Elmondra/f 
v Carmiducl 3 Litt 472 , 480 So the better opinion seems to be that “the 
Legislature has no jurisdiction to determine facts touching the rights of indivi 
duals ' Parmakc v Thompson , 7 Hill N Y 77 (80) 


Recital contained in any Act of Parliament, etc f ‘The rehearsal! o- 
prtamble of a statute is to be taken for truth , for it ennnot be thought a 
statute that is made b> authorise of the whole realme, ns well of the K'ir>~ 
tho lords spintmll and temporall and of all the commons, will rec^>* z .--r 
against the truth Coke upon Littleton 19b So a recital _m a p^^- An, 

was held ad mi sible Leistei v Bai/don, 1 Plowd 384, 39G, 39? IL t 
M AS 512 But in England recital in a Privite Act was no ?.-> — ~'o?ri rV r 
Peei age Case Le Merchant s Rep 27 G , Beaks v Bictt 3L A 31 4.' £*£ 'Bci'thii 

distinction is nppnrentty not only without principle to E: cm „ e!.C> Hi- 

adopted to indicate the true grounds of trustworthine** T 7V"77>'~ S* c, ~ 
according to English law where certain public rfhtr oatra-re* 

had been committed m a certain part of the coin*-r,sr£ x — rwHimjtbnn 
was issued, with similar recitals, and ofiirrar s r-rrri f ^ thro-Jrc 
conviction of the perpetrators tho*e were hPd -r-i ^ » c j. 

of the existence of those outrages, to m that *■+ 

information for a libel on the Got?— r> ~ ^ 

4 At & 8 3 !2 So also a racial f T , 

Statute is good evidence of -—j ~ --*r ® * 

proof and this whether the 

Bercnger, 3 MAS 67 M ^ 


Bercnger, 3 MAS G7 €0 Br 
831 Similarly legislate r*s x 
they relate R y Prz'JZz. 

House are the 


* C Op t EUhap o t S** 


c* — — 5>w c* thr r= s - K 
— - 27H *■' Sc-X" €?7 Th * v ± ■ 

“2T* f 5&- SOTj-r. c r thx. ^ 


S 37 


60S 


THE INDIAN EVIDENCE ACT 


before it Jones v Randall Cowp 17, Root v King, 7 Co wen 613, 10' 
Ihadlaugh, 14 Q II D GG7 Qrtenl JJv & 491 IIih section makes no “ 
Unction between Public nncl Private Acta find recitals contained in ^ 
Statute n ns much relevant as the same while contained in a r' aw'u 
But m I nglnml recitals in Priv ito Statutes mar be evidence °t 
recited as between the persons in whoso behalf they arc cnB( r‘ . g [ m « 
5 501 Thej nrc not however evidence against the Btmngers to tne A ^ 
tb off v Carmichael, 3 Lilt (K> ) 472-11 Am Dec 8G This rule '9«PP^ I( 
oven where the Act, though privato in its nature contains a cia ^ , , reoeflled 
to bo Public not Drill t Deals, I Mood) A. M 410 Socfon 9 o f tie ^ , 
Act II of 1853 ran ns follows “Any recital contained in ) . 

Governor General of India in Council, constituted for the p P pitotf 
Laws and Regulations hereinafter to bo passed, of any fact ot v 
shall bo deemed, before all such Courts and persons, to bepri J =p C tion 
of the truth of the fact recited This has been incorporated i 

Whether such recitals are conclusive A recital „ f temen t, « 

thougli it may in some conditions ho ndmi->s:blo as on omci ^ , - mten^' 

conclusive testimo ly lho recitals of the Legislatures are c ^ rD ( iri <itions® 
merely ns explanations of motives and purposes and not evidential' 

controverted fact They could not, without gross injuaMce b 
conclusive and this is generally conceded Wigmore § declaration 

Wise, 9 B AC 712 R v Green G A A E 513 So a leg 
of fact that are material only ns the ground for enacting a ^ Court 
stance thnt the use is a public one— may not be held con ® “ iu^ by nece^ 1 , 
but a declaration by a Legislature concerning public conditi y fj ei gh , 
and duty it must know is entitled at least to great re3 P e j /t n ,h e rivi e, the f 60 ' 

U S 135 = 41 Sup 458 As a contract or mi estoppel, or otaer^ 
may be binding , but that would not be due to iany rule o* jj 0 f l8w 


may De oinumg, out mai wouiu not no uu« r r 

§ 1352 This is only prwia facie evidence Vtde s LX. ot dJinB ,u. a 

Executive proclamations Executive proclamations cert ,fi c ate a « 
classify , they are precisely neither register nor return t , ve act « i 
far as recitals of fact therein are german to the doing oi ine supposed w® j 

they nre on principle admissible The executive cann r | the 
express authority because be lias no superior A nd > '”“,1 0 
the executive should suffice to make admissible any *"' g ( 


WfiS 


ie executive should suffice to make ndmissiDie any * g (be dip* ■ 
ur recorded by him in the lino of duty Wigmore § - 19 6uffi cient fa/kbf 

correspondence communicated by the President to tong - recl ted i., eB t 
of the acts of foreign governments and functionaries toe , J8 j 
v United Ins Co 7 Johns 38 51 A foreign datod ffi", y 
proof of the day when the state of war commenced state c t 

Esp 266 Bradley v Arthur, 4B & C 292, 304 UM, 1 

also admissible Thelluson v Costing 4 Esp ' 266, K ,v v fle 

Tr 638 , Radcbffe v Union Insurance Co 7 Johns do, eV ,dence 1 j 8 lf 
Cranch 1, 37, 38 The Governor General s proclamation a JaW irere 
neces-ary preliminary proceedings to the coming mto i° r 
made Stone v Nash, 2 P E I 415 {Canada) g9 ,ble , ndlf 

Government Gazette The Government Gazette is a "^ meI1 t, as flte ibr 
evidence of such acts of the executive or of the U c ] a m<au>n 9 ^ for 
announced to the public through that channel, 8Uch iiiK, 8 nub !l K 
like R v Holt, b T R 436, 443 Alt Gen v t heP» ,* 

besides the motives of self interest and official duty publish 
to accuracy, it is to be remembered that mtentionAuy ^ not go ^ J 
emanating from public authority, with knowledge teat j to ot , n fa rfj 

would be misdemeanour 2Pinl Er 108 But ,«t ■ ^ 

public functionaries having no relation to the anay f£ ptn \Ei § 

is not admissible evidence R v Holt 5 T R 443 Green t ^ ?I 
8 of the Repeated Act II of 1855 was enacted as foUows app0 in^ 

Acts oi State whether Legislative or Executive, nonun ‘ w nn y 6^ . , p^°* 

other official communications of the Government appear 6. ^prints / 
may be proved by the production of such Gazette, and 
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of an} fact of a public nature which then were intended to notify So under § 37, 

that section the Calcutta Gazette mid Gazette of India were admitted in evidence 

Queen v A intruddm, 7 13 L II 63=15 \\ R 25 (27) The Indian Evidence 

Act embodies the provisions of the 1 n„h-h lav? rendering the Government 

Ga cite provable by mere production it constitutes the appearance m anj 

such Ga-ette of Proclamations Acts of state. Nominations Appointments, and 

other official communications, proof of the fact it=elf It renders recitals in 

Acts of Legislation prima facie evidence of the fact recited,— and the publication 

in the Gaxettc of certain defined public advertisements of a Government or 

Judicial nature proof of the publication under duo nuthoritv Goodeie Et 307 

The Government Qa ette is nl«o evidence of various Acts of state at common 

law It v Bolt, 5 I R 436, 4 G \ Mieal 9/one 8 Price, 89 , laylo) § 1662 , Phij) 

Ei 4th Ed 711 The appointment of an officer 111113 be proved by the govern 
ment Gazette It \ Gar<lnei,2 Gamp 713 see nl 0 Gieenuood v 11 oodham, 

2 Mod &, II 303 where the Government Go xetie wns admitted to prove the 
din ion of a parish lhe Government Gazette containing the advertisement 
of sale, and a printed paper pui porting to be the conditions of sale alluded to 
m the Gaxetle and issued from the Master t> Office in the -name of the Master, 
were admitted in evidence to prov e the actual conditions of the deeds of sale 
Jatmdia v Brajo W R (18041 50 flit inference of knowledge of a fact is not 
conclusive e\eu where such knowledge is presumed from the publication of a 
fact in the Government Gazette Hanatv Rive 9B AC 712 

Gazette of India Previous to 1803, the Government of India had no 
exclu ive organ of its on n , its notification, orders etc, being published in nnj 
of the Local Gazettes of the Local Governments as was necessary In that jear 
the Gazette of India was first published as the Gazette of the Government of 
India exclusively , and Act XaXI of 1863 was passad to give to publication in the 
Gazette of India the same effect ns publication in any othei Gazette m which 
publication wns prescribed by the law then 111 force \ ide « 1 of Act XXXI of 
1803 Fields Ei 7th Ed 152 

Proof of gazette The intoleiable inconvenience of having to prove the 
genuineness of printed matter purporting to be published by the Government has 
led to n general concession by judicial decision or by Statute (vide s 84 infra), 
that such purporting publication, nt least when in the form of a standard official 
document constantly used and referred to are to be assumed genuine Two 
principles howevei are m tact usually involved first, the admissibility of a copy, 
proved to be printed by official nuthonty, ns hearsay evidence of the contents 
of the original, and secondly the presumption of genuineness of a particular 
printed document purporting to be of such official origin The two questions 
are seldom separated either in decisions 01 in Statutes a ‘•nnction of the former, 
principle has usually been regarded «9 carrying with it a sanction of the latter 
also U igmoie § 2151 In U \ Forsyth It & R 274, to pi ove the publication 
of ft notice m the Gazette a printed paper pm porting to be the Gazette was 
putm and no evidence of its authenticity was ofleied The Judges seemed 
to think that the production of the Gazette would be sufficient, without proof 
of its being bought of the Gazette printer, or where it came fiom lliqmore § 

2151 Section 81 of the Indian Lv idence Act enacts The Court shall presume 
the genuineness of every document purporting to be tbe London Gazette or the 
Gazette of India or the Government Gazette of any local Government, or of any 
colony, dependency or possession of the British Crown 01 to bo a newspaper or 
journal or to be n copy of a private Act of Parliament printed by Queen « 

Printer, and of every document purporting to be a document directed by an\ 
law to bo kept by any person, if such document is kept substantially in the 
fonn required by law and is produced from proper custody ’ 

Fact of a Public Nature The fnct as to the existence of which the Court 
has to form an opinion must be a fact of n public nature Field Ev 7th Ed 
152 But the word public is ambiguous It may signify ‘open to nil 
"capable of being known or observed by all or it mnv signify “ having an 
interest for persons in general ’ ‘ or it may signify made or done by an officer 
of the Government” I \igmore § 163ft Ihts Act does not define what are 
77 
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facts of a public nature ns distinguished from facts of a private nature But * 
seems tbit a fact is mi fact of n public natuie, when it is open to all » t cipalw 
of being known or observed bj nil and m winch persons in general have u 
interest ns well ns which is done bv nn officer of the Government, executiv 
legislative or judicial 

38 When the Couit has to foim an opinion as to a Invof 
Rele.ancj of state "W conntiy, any statement of «uch lair ton 
mentis ns to *1115 law tamed in 1 book purporting to be punted 0 

contained in law published undei the authority of the Govern 

K r h ment of such counti} and to contain M 

such law, and any report of a ruling of the Courts of such country 
contained in a book pm porting to be 1 lepoit of such ltdmg , 1 
iele\ant 


Principle There is no rea«on why an officer maj not be authorize ^ 
printed copies as well as to give written copies, nor his there been a J, ^ 
that such authorized copies are admissible let it cuinot be sm« to 
authority has ever been implied from the nature of an ,, ?% ,f. e 0 k«l 

printers copies have been usually legnrded as admissible, but . 
printer authority, though a general one is express rather than imp 
objections that have been made in connection with the u«e of pr ,n * e rin %, plea, 1 
chief!} had their souice not so much m a doubt of an} of these 
in the difficult} of presuming the authenticit} of a printed c0 P^ a( f 0 f an ofhad 
be nn official one The doctrine of presuming the gemunenes Y fl< ^ 

seal has served to furnish a mode of authenticating certified copies, trpe 

naturall} been a hesitation about extending this doctrine to imprc ^ 
purporting to represent an official seal or certificate Thus it is W'l |f , 

tication of the cop} rather than the authority to furnish it tnai ^ an* 
have arisen TT igmoie § 1G94 Not that the printed Statutes n r j ^ 
authentic copies of records themselves , but ever} per on is CP bor”*'* 
the law and therefore the punted Statute* are allowed to lie ev m .nil alrta fT . 
they are the hints of what is supposed to be lodged in ever} ma t j lU « •tnJ™ 

Bulla J fi infs at A is* Pi ms, 225 1 he reason of their reception , entl(< p* 1- 

b> Duncan J in Jones \ Maffet 5S i(R 532 Such authorize j p 3( hn' TfrC ! 
lication would be more satisfactory evidence than a sworn copy ^ g lfl (ute ^ 
mistake or corruption or falsification It is not the heiu?” » „ prm tir , 

which gives them authenticit}, but b} the publication by 1 1 {he gF* 
^o far as foieign law 11 concerned ‘ C uch a course seems c<1 !| ( _ . e fln d 
convenience and swing of expense that it affords to all P , r0 u! 1 "J 
confidontul relation winch exists between the state The rU , _ ’ 0 r iiiip 0 ' 1 !^ 
to he almost entirel} fiee from nil} danger of abu e, anu jj 4 
could easil} be detected railman J mUmcn/v Ikmj lM ► 

H Hjmoic k 10S4 Section 84 of the Imlnn Evidence A " ^ be prin^ 
Court shall presume the gemunenes-. of cverv book purporting ( 

published b} the authorit} of the Government ff hW ircl 

Scope of the section The words "nn} country are fn<h an '^4 

India, Great Britain and othei foieign countries and a* ” . or|Z ed fj 1 , 
Briti h Statutes as well as foreign laws can he proved by wo rcls ‘ fo*®. 

the Statute of tlie countr} concerned But it seems from . [on (he d* ’ 1 _, 1 
opinion that the Legislature did not intend to include in tins unl j,r *• J . . . 

1 vws as well as laws of those countries of which a Court of f ' c j € jj) in ^ 
take judicial notice Those laws require no proof , .j Jf> (joinHi ^ 

But if it ho nece>s ir} for a Court to form nn opinion ns repo 1 j ^laico * 

of which it can Like judicial notice it is to refer to the nuta . n <>c cnif ^ 
l>ook containing the p irticulnr law Moreover this section , fY«’ '’.it * 
the ^tatuto-lnvv but nl«o witli the Judge made law V ben the 1 

was on Kte«l m 1872 then* was no provi ion m an} other a *3i* 

the Court to ascertain the case-law from the nuthori ed lt t l w 
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as well as unauthorized reports were jn existence at that time, and if wc give S 
this narrow construction to this section, it would stem that in ca«es of foreign law 
authorized leports of foreign eounfcrits would be udmi sible to show the foreign 
case 1 iw but authorized reports of the dome-tic Go\ernment as well of the British 
Government would not be admissible lahing every thing into consideration it 
is better, it seem*, to extend tbe meanm 0 ot the section ind to mnki it include 
Statute law of India, Greit Britain and other foreign countries 

Book purporting to be printed or published The distinct authority for 
puntmg the laws need not appear in any cisc where they purport to bo published 
under the authority of the Government Pei Mai slon J mllil/v Cutlci 38 Mich 
196 

Foreign law, how proved The laws, of other nations and States — not being 
laws of the forum at all, except by adoption— will not he judicially noticed Grrail 
Cv § 0(h) So in regard to foreign laws the established doctrine now is that no 
Court takes judicial notice of the laws of n foreign country, but they must be 
proved ns facts Ibid §480 Where a Court con l-ts of a Judge and a Tmj 
the better opinion is, that such proof should be nddic sod to the Judge and not to 
the Jury Story on Conflict of Law* § t>38 The next queston i» may the terms 
of the law, if it h a Statute bo proved by an expert witness (Vide s 4~t infra) 
instead of by an exemplification oi othci copy > It is usually said that in such 
a case a copy must be used But the argument for the opposite view is that tin 
-tnto of the law at a given tune, consists not merely of the worrit of the Statute, 
but of such additional elements ns the construction and effect gi\cn to them by 
usage and judicial decision and the repealing or modify mg effect of later Statutes 
so that to testify to the condition of the Statute law is not necessarily to testify 
merely to the terms of a document and this may he allowed without producing 
the Statute or a copy of it This argument ha-* much force but Ins 
rarely prevailed, except that expert testimony to the judicial interpretation of a 
Statute already proven by copy would not l>c objected to Mosti/na v Fabiiqai 
Co-vp 1G1 174, Pielon 8 trial JO How St Tr 509, Iaitoh \ lit gyms 3 Stark 
178 Alnan v Fttinnal 1 C M il 71 291, Millore v llemriek, 1 Camp 15’) 
Ikiron dc Mode * Caic, 8 Q B 2n0, Cocks \ Pat dag 2 C ilk 270, Xchony 
find foil, 8 Benv 539, btistcx Peerage Case, 11 Cl A 1" 113 Drcmcrv Ficcman 
10 Moore P C 102 Grcenl Ei § 483 The pirticular question is whether the 
udento of a foreign * written law' should he pre-ented in the «hnpo of a copy 
or merely by recollection te timony of one quihiicd to know it II ujniorc § 1271 
In fknoiuf Code s Gxse 8Q B 2">0 Pattcnon J said I quite agree that n 
witness con\ersant with the law of a foreign country may he n-,ked what in his 
opinion the law of that country is But I cannot hi lp thinking thit, ns soon 
ns it appears that he is comg to speak of « written law his mouth is clo cd 
The general rule is not denied, that when the contents of a written instrument 
nro to be proved, the instrument itself should bo produced, or when the in*tru 
meat from its nature is provable by an examined copy then such oxannnedcopy 
I cuinot seo why the rule should not lie tlu same m tlie cn-c of a foreign written 
law I tlunk tho ruli would In ju«t the s-um if the que lion related to the 
I reach Code ns exi-tmg nt this moment If n witnc s wore n Lid what flu liw 
now is with nsjvect to n bill of oxchangi in bmnc« nnd wen imnudmtelj cro <- 
examined ns to whether that law was not in writing nnd answered that it was 
l think n copy of the law must lx produced ^o nl*o Justice hton / »av * 
Generally speaking authenticated copies of the written 1 »w\ or other jmbbe 
mstrnimnts of a fonign Government are expected to lx produced lor it is 
not to be presumed th it any civilized nation will refu«e to givf such c*>pi« duly 
nuth nticaled which nr u uni nml n x\ yn for the purpo-^ of ndmmi tning 
Judin in foreign countries It cannot fv presumed that mi application ton 
for* u,n Government to authenticate its own edict or law mil !*e n fu^al ' htorir 
on (onflirt of Isnr* § 6JO 

Veconhiig to this section eviJ< in'll <f f»n vn Matme Cfln RITPn |,v 

the nuthon-ed copy of the statute of the (on ign rumen t. But i-ctioa 

of the \rt «av s that it can he proved ns well hv the opinions of persons specially 
skilled in each law Now the que-um i« t»h ther then nro two mod « of 
proving a for ign ttatut*-, or thi\ conuinphte proof of fmxi^n «pi»ut« under 


612 


XHL INDIA* EVIDENCE ACT 


S. 38 


different cncum&tance* The question is thus answered by Prof IJ l H mft 

I But the answer to this is clear It may be conceded that if the question irer 
puiely and simply directed fo the contents of a specific statute, the proof 'horn 
be by copy of its terms But m the usud ca^e thu is not the question t 
inquiry is ns to the st itc of law at the piesont time or at a given time past i 

inquiry can be answered only by taking into consideration tneappropti 
statute, if any, the pre existing rule of custom or judicial precedent as we 
by the statute, the validity of the statute under some possible cop “ titutio , 
the actual effect of the statute is determined by prior and subsequent j_ 
application of the constitution and by judicial construction of tt 

words In short, an answer as to tiie state of the law at a given moment ( 

be n mere lepioduetion, offered in place of a copy, of statutory wor », 
statement of a net fact separate from the words of a statute qn 
many considerations in which the woids of a 6tntute are hut a g(fr 

The accept mce of a mere copy of the stitute, far fro ni “ ec thev 

accuracy, would on the contrary tend rither to nusleid, by ig anl ( 
other material elements ’ If igmoie § 1271, see also per (v 
Cohndge JJ in Baton dc Bode's Case 8 Q B 250, Sussex r 9 g B , 

II Cl & F 115, Coclsy Pm day 2C A K 270, if notes c ® 430 

in some cises a copy was required Vide, Ha) ford \ Mortal * *} 8® 
Boentlmcl v Schneider, 3 Lsp 58, Clegg v Levy, 3 Cinip lob if* A 16b 

4 Camp 115 , Aha v Hodgson, 7 T R 241, Hale v Rooer ^ ^ p 

Jnghs v Ubheiuood 1 Lsp 520 K B In Sussex Peerage Vase, ^ the 

- ei extreme ®aid 


matenal* of knowledge ofleied to us We liave the witness® an iBooks are 
law which he says is coriectly laid down in the e book® ^ . j aW iisdi 
duced but the witness, describes them as authoritative l* oor . htitfr'® 


tne witness, describes them as auenonumve * Vkf’die I nr, but 
in a case of foreign law, could not be taken from the book o tnd 

witness who described the law If the witness ®avs I k n °w p8S andof® ? 

book truly states the law, then you have the authority of we 0 £ a foretf® 
book’ So it is clear that although an authorised printed cp) 1 . cann ot^ 
statute is admissible m evidence under this section, tor B j, e call* 
proved from such authorised edition alone but «.ome exp« ^ 22 * n ‘ < 
to testify that it contuns the law in que-tion In England ay . any® 

Viet Cap 61, a ea«e m ly be stated for the opinion of a J ll P£, v 41 ft Bj 

His Majesty s Dominions to ascertain the law of that part 2 P g3^»l J° , 
LokIv Cohin ID AS 24, Lor in v Prince*? of Coorg 3D ^ay be {** 
O S 109 So also by St it 24 and 25 Viet Gh 11, a sinnlm;, case T few 
for the opinion of a Court in any foreign state with which 4th &*• . ^ 

entered into a convention for ascertainment of such law t V wor k to J** 

An unauthorized translation of the Code Napoleon Is n , 26 C 

reference can be made under this section Christian v f' o r din acrS 
3 C W N 614 Under this section the Ceylon Insolvency man vf? 
be looked at to decide the question of ‘he defendant s lian 3 ^ 

v Miilhu Kumai Stianvj 14 Ind Cas 560 _ evpr , be 1°^ 

Rulings of the Courts Reports of ridings need 0 ° rt to be * 
lished under nuthoi 1 ties if only the book containing them P i. ^ So* t J 
of the rulings of the Court of such country Held Ft , g 0 f aCO un “L jjf 
mg to this section renorts of case^ recogmsed bj tne u forei ^ 

be evidence and be relevant and receivable A ort f - u - j cnt the ^ a i.o 

is concerned where the law is found in usage or judicial P g 4#, ^ , 
mony from an expert is concededly receivable Oreei rern ed. t* 1 ' 3 
section 4*3 ‘■'o far as the Law Reports of this country t j I( , latter 1 ^i,!! 
admits authorized ns well as unauthorized Law Reports w hevcttf’ , i*j h f 
n 1 zed by the Court “But no Court shall be boun cn «e drt Ju 
receive or treat as an authority binding on it the ^-P 0 , 5L.it/ other tha n hi 
nny of the said High Court or by the Chief Court of t-iuci j $ ,4 j * 

published under the authoritv of any Local Government Report* „ 
Inhan Lau Itrportt Act (\ J /// of 197J) Rut the Indian il the 

no application to n decision of the Privy Council and weir pnrT c 
at liliertv to reftr to an unauthorized report of the neci*ion 
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and, if the} are satisfied th*\t it is a correct leport the} “ire bouucl to follow it S 39 
Shitja til mull v Unw ulumro, A I R 1926 Mad 20=48 M 84G==49 uLJ 498 
In Alulbul Ahmed v Baikal Das, 4 C W N 732, an unrepoited case, namely 
Jagabandhu v Deenu, 4 C W N 734, was referred to the Coui t But the Court 
observed We are unable to agree with the ruling in that case , and as that 
ruling is not reported, we are not bound, under -ection 3 of Act X\ III of 1875, 
to follow it and to treat it ns an authority binding upon u* ’ ^et, also bourmdra 
•v Surnamagee, 5 C W N 307 = 28 C 171 But m Mahavied Ah \ J hr Ba-ar 
Ah, 5 C W N 326 = 28 C 289, Maclean 0 J «nid ‘I ctnnot howler part with 
this ca-e without taking the opportunity of expressing mj dissent from the view 
taken bj Jii Justice Rampim and Ah Justice Pratt in the case of Alai but Ahmed 
v Ralhal Das Haxra, 4C W N 732, where they held that the} were not bound to 
receiv e or treat as an authority binding on them an unreperted ca*e or ruling b i«mg 
that view upon section 3 of Act XVIII of lb75 I hat section was framed to 
constitute a monopol}, if the Judges so desned, for the luthorized Law Reports , 
it only siajs that no Court shall be bound to hear cited the ‘report’ of an} cn^e 
etc, it does not prevent the Court from looking at an unieported judgment of 
other Judges of the same Court This has oIwa}sbeen done and ought to 
be done A judgment is none the leoS an authority because it hns not been 
reported oilierwi-e the question of whether or not a judgment could or could not 
be regarded, would depend upon the mere whim of the Reporter 1 therefore 
respectfully tWewt from, tine view on tlus point ev-pre-aed ia the case reported 
m 4 C N 732 ’ Biett and Baneijec JJ concurred with him, see abo 
Trustees P D v Venkata Chalam 92 Ind Cas 710 An unauthorised report of a 
High Court ca e is> entitled to respect 8N L J 153= A I R 1925 Nag 414 
Unauthorized reports are on the «ame footing a« an nr reported case 24 0 C 
319 


HOW MUCH OF A STATEMENT IS TO BE PROVED 

39 When anj atiteinent of which evidence is given 
forms part of a longei statement, or of a 
com edition oi part of an isolated docu- 
ment, oi is contained in a document wfcTA 
foims put of a booh, oi of a connK^I 
of letteis oi papers, evidence shMI Jerp-irc; 
of so much and no more of tie 


What ev itlence is to 
be given when state- 
ment forms p irt of v 
conversation, docu 
ment book or iaerie« 
of letters or paper* 


conversation, document, book oi senes of letter? r - as fch- 
Court considers necessary in that particular ca.=e to tdl caVr- 
standing of the natuie and effect of the statem*^. trrZ rf n> 
cumstances under which it was made 


Principle “Entirety of parts is equally ai r::r arM a. 

mg of an utterance A word is int**rprttaH» «r- 6, T-~- of dj- r f 
same word in another part , a clause is rxrir^z v~j. 3rcr r =n 
om. sentence qualifies another an I pimjirr xa- ^rtt r« J T z ™ f * 
tlie whole exposition W e mu t «r — a- ^ £ 

remainder for its own sake, but T—mxx v>- c ranre fi/ ^ 

Ime the true «n«e and effV disaar EniP-rf t^* H W**‘ 
essential as verbal precision , 


different construction is, • 
produced if th» 


set to 




ll hen a man ^ 
«>pv of tfc-T Sc^-^aPfs 


; t rrrrt copy ct a 
e- Sir the nr u*" “ 
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sentence may varj the whole «ense anti import of the thing' produced, iwi t 
it quite another face ” Buller,J Tnals in Aist Pun* 228 ( 

Scope of the section Whether the statement be in civil or ctm i 
proceeding (admission oi confession), the whole of it which contain 
ment must be read and taken together , foi thus alone cm the who ‘ , 

the person m ikmg the statement intended to con\e> be certnniy . 

It would bo unfa r practice to extinct what is ngain c t the interest o ^ £ 
while the ven next sentence might contain a material qualinciti n , 

203 , Cobbet \ Gtcij 4 Exch R 729, Em I of Birth v Battersea o ^ 

Tempei bij \ Scott 5C AP 341, fkotnton v Stephen 2 M & it 1 *» 
whole is leceived and considered, the true meaning and miport ^ v , 

is good evidence against him cannot be ascertained “"fi q™ wn Vir 

&t Ir 2 j 7 In Algernon Sidney’s Tnal 0 Bow St hi 817 ,o- p 

arguing passages piecemeal •said "My lord if jon wm i \ 0 of rt 

piec<s jou will make all the penmen of scripture Wopne . 0 { , r 

iccuso Dmd of saying there is no God’, and accuse the J 

'Christ was a blasphemer and reducer, and the Apostles, t 0 f t { t u 

JcfTnsL C J slid “t-ook jou, Mr Sidney, .£ there be «nj £^,.1' 
explains the sense of it, you will have it read imteei. , you 
little It is true, in scnpture it is ■'aid Clherc ’Awl in o' 

not tale that alone, but jou must sa\, The fool hal m t h, !£* 
There is no God’ Now here is a thing imputed to > _ ji for it ’ * 
if jou can »ay there is any part th-t IS '!’ ., 0V ° U ,vL ni j m i 5; ,ion of a uV- 
rnlo ipplies to convei-ations in general, includin 0 t lC hment W 

nent and to inconsistent statements of a witness n eu v R c^ount ho* 
a series of letters in a correspondence, or of entries » ^hico [, 

involved, it is sometimes difficult to draw the line bet v /fatf v /fcirt f 

r fflct pait of the same statement and those which n , p ^) >) t* 

Stark 6 , Slut qe \ Buchanan , 10 A A E 59 , Boe v Bog, . J0|J ur 
scorns that so far as the letter or oral statement put in as lettering 

n rAf^rence to a remark 01 ' . , 


r made 


partj offering II, me tinivrior si-ueiiurni. »u«/ "Y c; 1-7 Tint tno 11 *" »t* 

Co v Hoag, 104 hi 2b9 Ticket J Ins Co, 14 Graj 4 j 7 " D ,i> b * p 
of what he said at the same time and relntin D to the c a ment ** „ 

in evidence 3 ct it does not follow that nil the parts ot t0 con w<* . f » 
retarded as equally worth j of credit , but it is for «'C , ,| . ,|pcm^ t 

all the cm.iimst'tnceN limt much of the « hole »««"«•"' otrn /*%! 

belief, including ns well the facts fls-ertid bj the pari >1 T 
tho-c making against hun Smith v Btandi/ IvV <v i ‘ “ 4 C 7 

M 257 Brrmonx Woodbt idgc, 2 Doug 783 B\ ~ nn d<>r ** 

cA,h An .ttcl.wlA, ,l» nn v.».nn« nn.l former testimony RUim 


in replj, or contains within it a reference to a rtl V „ flaring 
enng it, the anterior statement may be put in f' p ut t jjongn tr 


section includes depositions and former testimony t 
Prince \ Samo 7 V A E 627 rt h,erv«l 

I bboi C J in the Queen’* Case 2 B A B -9<» 0 ..... 


‘The 

of the * 




woot o j in uie Queen * oa*e j ^ -w., - . tor 0 i .. , 1 
tions ot n part} to the suit, rclitne to the suuj cho° , ‘ rtr »r 

themselves evidence ngnmst him in the suit and it a nil' e , f *' ^ * 

witness as to an> thing which might have been *’* t j [(1 T rh<’i'* ^ f , » 

counsel for that partj has a right to lnj befon “ ,e so m ufh <*’ " . r*i 
said bv his client in the «amo conv or ntion n0 ^ nation h ’ 1 f ,v- f 

or qtiahfv tho matter introduced l>) the prev ioU'* °* th . p r r , 

not prop«rlv connecteil with the part introduced up° •i^f.mt, 
providid onlv that it relate to the subject matter of ^ ( ^ ptrW #l >- 
not Ih ]ti t to tnki p irt of a comers ition as .C rn tm ^ ,v* w 

CiwiiR to tho ,mrt\ nt the Birne ttm. [lw 1 *"™^^ ^nret , | . 
said on th* nine <x ui ion But this liberal all ^ JJ}P » * j 
len«t Im deiiendetl II j /moir S 211 1(h) hi I rt ' . Ou f/n * * v 

iMnmnn L C J nf.rnng to the above pn» s »» l " J not 
cannot n s. nt to it \\ o will mere!' observe trial t an< j mV \ 

nnBtrt r t > anv one tnn propo e,l In the House °‘ 1j ® ,-jsarr * 4 ^ 

♦rtnetly r*j,anb«l as extm judicial that it was not ^ n0t , n t 

answrr t t j } ^ ,, ue „ ou e i, nt wn , propo<4-.l tha‘ tbs* 

Lori 1 1 hn or nnj of th«* other Ju Ig> s wliO concurred 
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domed bj Louh Jhdeidale and Uynfotd, anil that it does not rest on an 3 
previous nuthorit) ' flic Indian Legislature has wi olj loft to the ch ere t ion 
of the Court as regard** how much of tin statement, com oration, document hook 
or scrie- of letters or papers «liould be admitted Under t 39 <=0 much of the state 
meat made bj nn accused can be given inevidence ns the Court considers neces-ai \ 
m tint particular ease to the full understanding of the nature and c fleet of the 
statement But so far as the admissibility of the words deposed to is contained 
thev an. still governed bj the provisions of ection 27 winch trust ho constru d 
a» fmournblj to the accused as po ®il>le for it is a section which makes 
an exception against the accused contrarj to the general sections, nnmelj sections 
25 and 2G which arc m lus favour hat am Dtn\ rmpctoi, A I It 1929 I ah 
•US So section 39 cannot be invoked for the purpose of letting in a confession in 
respect of which the bar created bj s« 24, 2 j and 2G Fvidenci \ct ba» no* been 
amoud by 9 27 Saffian \ Lmjieroi AIR 1929 I nh 314 

By whom such evidence be giveu and how much The principle under 
lung the section however nisi s two sorts of question* hr t, whether the pnrtv 
offering the ndmis ton must, a** a piehmmnrj condition, put in the whole, or 
1 other parts of the com creation document, etc , secondl), whethei the part) 

1 whose statement it 1 9 mnj afteiw arils hj mu of explanation put in the 

rtinnimler or other part®, or other -titement 9 It does not com to he gencmll) 

, requited that the put) offering the admission must put in at the ‘■nine time an) 
more than that which he desires to u«o — whether a speech or conversation 

. {Eaton 1 Inal ll How St 'll 423 7? \ O Connell 5 Rate Tr >. S 1, 19G) 

or a writing {Coimdif Irtat ll How St Tr 423 , Set a v hurt 4 Den 42G) 
and so far as the portion of it allowed to be given is concerned the tubstniico is 
, sufficient without tho preci«e word 9 whether of an oral statement (/? \ Edmond', 

, 1 Suite fr N 5 7b >) or a lo-t writin„ Hat do s 2 rial, 24 How St Tr G81 
' As to a letter forming part of a correspondence it docs not seem usual to require 
the preceding letter- to bo put in, unless the) are expre « 1 ) leferred to m the 
one offered A part) against whom the admission is offered and who wishes to 
explain the same mnv put in onlv ®o much as is necissar) foi his purpose, 1 t 
' to qualif) or explain the portion put in against him Pi tnce v Samo, 7 A A E G27 
So no utterance irrelevant to the issue is receivable and no more of the lemain 
r dtr of thi utterance than concern- the nmc subject, ami i® explnnntorj of the 
J first part 1 * receivable The renmuulci thu- teemed mcielj aids 111 the construe 
t turn of the utterances ns a whole and is not in itself testimon) People v Sell 
le'-iel 1% K k 47G = 9GN L 41 , Unjmoie 2113 Bulimia hath v Chandra 
/ Mohan, 1 B L R A C 133= 10 \Y R 190, Pul, n Behan/ v Matron 9W 
* It 190 

\ Statement A statement mn) be verbal or written and it ma) nl o be in 

a civil or criminal procteding 1 r admission or confes ion hilmoncy v Pama 
wogiaha 7 W R C R 29, II v Chal 00 Khan 5 \\ R 70 Phan v liman 
11 \\ R C K 523 Mieil h Ifoodhoo $W R C R 39 


Conversation * It is undoubtedl) the general rule that whenever the 
statement's, declarations or adini «ion 9 of a part) are made subjects of proof, all 
that was -ud b> him at the Mine tune and upon the same subject is admissible 
mhislnoui and the whole should bo taken and considered together This is 
essential to a complete understanding of whit he intended to txpie-s bv the 
particular phrases and languvge which he use 9 To give effect to general state 
ments, without regard to the qualifications with which the) nie accompanied, and 
b> which the) mnv be matenall) modified, would manife-tl) lead to error, and 
be Id civ to be (breed) productive of injustice All therefore 13 to be heard and 
weighed before it can be affirmed that the force and effect of language whether 
written oi ®poken aie full) and ju®tl) apprehended ’ Pei Vend J m Com 
v hpye\, U Grn) 323, 324 II ,gi >01 e § 2094 Complete certnmtj as to the 
true meaning of an utterance can onl) be ascertained by considering every word 
in it The change onus ion, or addition of even a single word mnv radicallv 
alter the meaning But foi oral uttei uices such verbal precision need not and 
cannot be required lhe general rule univer-ally accepted, is therefore that 
the substance or effect of the actual words spoken will suffice, the witne s stating 
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tins substance as best ns he can from the impression left upon hi9 memory Tbi* 
rule is applicable to oial utterances generally,— including admi ions, 
nations (whether ns forming contract* or merely as achms B ions), am! the ii 
It applies also to an accused s confessions and to seditious utterances. r 
Hunt 1 State Tr N S 171 (2)2), It v Edmonds , 1 State Tr N S 

0 Connell, 3 St Tr N S 1, 100, H igmore § 2097 For a put) sadim m 
and conversations involving admissions, and for oral words charged n3 f“Tv 
or defmnntor), the proponent need prove m the first instance that , parton y ^ 
serves his purpose 11 igmore § 2009 In Stuart v Sherman o Conn 
Homier C J sud ‘It is coirect principle that the whole of a convex 

he taken together, in order to show distinctly the full meaning anct Sf ' “ p1[ t 
part) The question is merely this whether a particular con versa , 

of u preceding conversation because a negotiation begun wa9 e tiip ^ 
(Here) the conver ation, in the manner above mentioned, was noun _ ar [,(iiial 
past and future cannot thus be brought together in order to to from 
identic The law never intends that a party may make evidence . 
his own declarations, but merel) that the meaning of a conver j fy 

be perverted b) proof of a part of it only ’ So the application o i K ^ 
convcr ations including oral admissions and confessions ney 
entirel) on the circumstances of each case II igmoie § -1U 

Document It seeing reasonable thnt where a party ? r0 ,^ l “f e !i | g docunif 11 
in evidence, he must be considered as producing the 0 up*' 

his opponent has therefore n right to refer to any part ot n a . (locuo 1 *? 

In other words ho ma> extract the remaining contents beforj l6f 

(provided the) be relevant to the subject mattei) and extras 

]urj, on the same principle that he mav hy cross .exfljnma , ev , nt to m 

1 witness all facts within thnt witness’s metnor) provided „ 

subject mattei ” Moody A Robinson Note to 2 Mo & Kod ^ ,n«« 

Account books Wheio the statement is contained in ™ int L?ji0\ 
account book, the rule will not warrant the reading of distinc j n /WJ 

Cott\ Doiaid, 3 Stark R 6 Gregory v Taiernon, 6 C constita^ 1 ® 

v HotUus, SONY 49 r 602, dgiloom J smd "The book «,,, £ 
entire series of accounts between the&e parties, and tor me J eeC [ as ''J" t 
mav be regaided as if thev cont lined nothing else whatever er or *c c V 

had all been presented in Court b) the plaintiffs on a o , P cq upartii c 
current In such a ca&p could the defendant be peri , "’{v# 

entries from the account and exclude the residue , 1 Q ^ 

2118 , Daiston v Oxford, l Lq Cas Abi 10, Ron. land v (fence, it ^ 

Letters or papers As to letters foiimng part of a corre j S gwhey w® **$}* $ 

seem usual to require the preceding letters to be put m m So five!* 

referred to in the one offered II at son v Mooie 1C A " / ,^ e pIiinhD f 

plaintiff read three letter of the defendant admitting py the sanie ^ 
the defendant was not allowetl to lead other letters ot u jj l(C ] ia tian W „ t 
book dealing with the same correspondence Sturge v j , 

"*98 In that case Denman J in delivering the judgme cjicdy ® j,i 

series of copies of letters written from time to time on pri fife , l! ' nt d 

things as if they had been kept in his counting hou«e ^ 03e letter* 0 rtf p 
proving what n party said m one conversation .one opP° a,te 

these conversations maj be proved without aui thonzi | t wr oie > n 
bring forward for this own benefit what he himself si written in * 6 * 

conversation or a different letter But “where ^ m the P ri ,^ n * itivl*! 
another it may often be unintelligible without to that e* lon q, J* 

By referring to the lettei to which he is replying 1,16 , /„/ v I" 

- — * -c „ ’ p er Hoar / in Z> W,HV m 


it a part of his own communication ’ 
Graj 4 j7 


as tne ciourr conBiaers necessary Great P r0 hft , n trOtlu c0( * n ci 
occur if the whole of long rambling statements wer0 * nf con* r4l „ 1 , 

the ground that the whole of the document or documents , J( , pverf , 4 ^i » 
lie before the Court The Judge is therefore constitute^ ^ flf>| & 
referee bj whose decision is limited thequnntity of the a 
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the statements which shall be put in evidence His di cretion is to be guided 
In the principle of letting in so much and «o much only, ns makes clear the 
nature and cliect of the 'statement, nnd the circumstances under which it was 
made Xort Pi p 203 The Court would exercise a «ouud discretion in admit 
ting only so much ns explains or qualifies the statement Prince v Samo 7 A 
A L 07 is the leading cv*c on this subject In that case Denman L C J said 
'AIj opinion was that the witness might ho ashed as to every thing said by the 
plaintiff, when lie appeared on the trinl of the indictment, that could in any way 
qualify or explain the statement ns to which lie had been cross examined, but 
that he had no right to add any independent history of transactions wholly un 
connected with it ’ 


JUDGMENTS OF COURTS OF JUSTICE WHEN 
RELEVANT 

40 The existence of any judgment, oulei oi deciee, which by 
Pm mu. judgments h " P r «' ents nn y Court from taking cogra- 
relevant to bar n second zance or 3 Hint oi holding i trial, is a lelevnnt 
suit or trial fact when the question is w hether such Corn t 

ought to tike cognizance of such suit, oi to hold such tnal 

Judgment of Court of Justice when relevant Judgments in Courts of 
Tubticcon other occa ions form an exception to the exclusion of evidence of trnn«ac 
lions not specifically connected with facts in issue Step Intro 164 Judgment* are 
snul to be of two kinds — ih Item and in Peironam 1 lie former term seemsnover 
to have been clearly defined hut it is commonly under tood to apply to all judg 
meats affecting the legal status of some subject matter, person or tiling eg 
Admiralty judgments in ca-es of forfeiture or prize, Divorce Court decrees grants 
of Probate nnd Administration, nnd adjudication in Bankruptcy Such judgments 
are conclusive evidence against all per on s, whether parties or strangers Such 
judgments are always relevant {tide section 41) Judgments m peisonam are all 
ordinary judgments between persons not bo aflecting status Such judgments 
i bind only parties and privies to the facts in issue Privies are divided by Coke 

i (Co Lit 271 a ) and other writers into time clas es (1) In estate (or interest) as 

donor oi donee lessor and lessee or vendor nnd purchaser (2) In blood, ns 
i ancestor and heir, or co parceners , (d) In lait (oi representation) as testator and 
, executor intestate or administrator tenant nnd lord claiming by escheat, or 
successive incumbents Tho samo rule applies to these prives as to original 
•, parties, viz > that a patty claiming through another is estopped m the same manner 
as the original party All judgments are conclusive against all persons of their 
1 legal effect ns distinguished from the fncts upon which they are bn=ed { Cockle 
* Cas 44) 

The distinction between judgments in im nnd judgments m personam vias 
t thus laid down by Blackburn J m Castnque v hm le I/R4HLpp 427 — 
1 429 Some points nrc clear Where a tribunal, no matter whether in England 

‘ or a foreign country, luis to determine between two parties anti between them 

only, the decision of that tribunal, though in general binding h» tween the parties 
J and privies does not affect the rights of third parties ; and if, in execution of the 
judgment of such a tribunal process issues against the property of one of the 
f liti 0 nnts, and some particular thing is sold as being lus property , there is nothing 

^ to prevent any third person setting up his claim to that thing for the tribunal 

( f neither had jurisdiction to determine nor did determine, anything more than that 

J the litigant's property should be sold, and did not do more than sell the litigant's 

{ interest if any, in the thing All proceedings m the Courts of common law in 

i England ore of this nature, and it is eveiy day s experience that where the 

» Sheriff, under a fieri facias against A ; ha3 sold a particular chattel B, may set 

up lus claim to that chattel either against the Sheriff or the purchaser from the 
f Sheriff And if this may be done in the Courts of the country in which the 
judgment was pronounced, it follows of course that it may be done in a foreign 
j country But when the tribunal has jurisdiction to determine not merely on the 
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St 40. rights of the parties, but also on the disposition of the thing, and does in theexwcw 
of that jurisdiction direct tint the thing, and not merely the interest of any 
cuHr party in it, be sold or transferred, the case is \ery different 
settles as to the right or title, or whatevei disposition it makes of the prop* 
by sale, revendication, transfer, 01 other act, will be held valiu »“ * 
other country where the question comes directly or indirectly in ]° T. 
before any other foreign tribunal This is very familiarly known . ^ 
case of proceedings m rein in foreign Couits of Admiralty, ^ketner i j 
causes of prize or bottomry, or salvage or forfeiture, of which such uo ^ 
rightful jurisdiction founded in the actual 01 constructive po c esu 
subject matter ” .. 0 [ (fe 

All judgments whatever are conclusive proof as against all per » ^ 
existence of that state of things which they actually effect w; hen t 

of the state of things so effected is a fact in issue or is deeme . n t qo 3 CA 

to the issue {Stephen’s Digest Art 40 , see also Oopi v ^' ier0(l ’A ca u 
194) The only cases in which a judgment is conclusive are tho 
section 41 In all other cases, a judgment i~ under this Act, J ^ 

By section 40, the existence of a judgment, etc , is declared to De ^ l 

‘by law’ its existence and production bar a second suit or trial 
proof of its own existence and of its legal consequences not si p j ^ 1 
but against all the world, but not of the truth of the fact on w . ec tt<Tfllen ,f 
judgment delivered by a Court of law upon a matter thoroug y _ 

' ’ * mthoritv I he maxim of the law 


-at, is evidence of the highest authority 
pro veritae areijntur, a matter already 

and this for two reasons — first on account of the solemnity fn/wt** 

ing such mdgments, secondly on account of the principle ^ 
lit sit finis litium (It concerns the state that there Aioulci , , 0 f a JJ<\ 
suits) Hence the maxim, ti onset m rem indication I he , .jj the 

ment is proof of its existence and of its legal consequences a e (3 , n eM 11 
Thus m action by A against B for malicious prosecution L t h of th p ** 
the judgment of his acqutttal on the former trial, that is P* ja r 

tencc of the judgment, as a fact, and of his legal acquittal 

n ,t. nn ho n . 1 ,^ ,„«! rpf-.over money wmea it 


action by a surety against the principal to recover money v 


1 evidence *" 


been compelled to pay on his guarantee— if the siirety P t hat 
judgment of the Court in the suit in which he was compeueu iv njan j* v 
of the amount of damages which he has sustained n *, ’ aamc 
for a crime and puts in evidence Ins former conviction tor i j a j^oi* J R 
judgment is conclusive both as to the fact of the judgin ^ gcc oP<f 
legal consequences, — that is its efficiency to protect him iro 
ment, for the maxim of the law is Nemo debet bis texarip ^juchi* 11 ij; 
No man ought to be troubled twice for one and the same er t jn #J ® y^ 

another application of the maxim inlet est t eipubhcce.etc , the 

the one maxim looks to the case of the individual, the 01 that*, 6 i f 

public at large — No>t Ei 30o 206 So the general pnn«I conf-'L,* 
existence of a judgment, its <1 ite and its legal consequtn j ot &'■ f c , 

proved# as against all the world by the production 01 1 ntt , on of # 
of an examined copy, (for a judgment being a public trn furn 

character must be presumed to bo f uthfully recordetlj, 0 P irt pj ! 


tee also AOinn-tn v t'aies/i Aalfi v u \\ JO c ■ j 

Abdul Latiff v Abdul Iluq 23 C W N 62, Baidyanath v auj ^ *<£ 

Sections 40 to 43 of the Evidence Act deal with the M j. J*j, 

judgments Ter Milter J in GajyuLal\ patch Lot, G , n which ^ 

the cases, which tho Evidence Act provides for, nrc w f„ c b it tT r tf 1 

of u Court 19 in the nature of n law, and creates the ry, mmling tn „ ,iA 
exi L Stf]> Introduction pp 167168 Decisions woul'io® pBt9 i« 

the parties to the suits in which they were given _ " 0 f ifc* ^ , .1* 

Income rel \ 1 u 1 t in another only if they fall under si rrmj 

A»» v ibt.r Mil tamed 19 S L It J7G-1926 Sind IGI , 
tvl>eu tiu Court lias jun diction to doudt the ni liter an 'I on * 
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not do so because that matter has been decided before Lnkshman y Bamdas , S 40 
A I R 1929 Cal 374 (r B ) 

Judgment, meaning of The word judgment in sections 40—44 means any 
final judgment, order or decree of any Court Step Dig Ev art 39 

Scope of the section In Ranrhhoddas v Bapu Narhor, 10 B 439, 

Seargent G J said ' In the Bombay case [Naranjt v Dtpa 3 B p 3), it is plain 
that f Veslropp G J is alluding to judgments on material issues between the 
same parties or their representatives which were conclusive under the old law 
And it is not clear from the report of the case before Couch C J ( Neamut Hi v 
Goroo Dass 22 W R C R 365) that the judgment there in question was not 
of the same nature We do not, however, think that exclusion of such 
judgments is a necessary inference from the Evidence Act without calling in aid 
sections 11 and 13 Section 40 may, we *hmk, without unduly straining the 
language, bo read as including them In Soorjomonee Dnyee v Suddanund 
Mahapallci, 12 B L R 304, the Privy Council held that the term cause of 
action m clause 2 of Act VIII of 1859 was to be construed as including a 
material issue and we think that, similarly the terms 'taking cognizance of a 
suit’ may be construed a3 including a material issue in the suit between the same 
parties , in other words, that section 40 was intended to include cases in which 
the general law relating to res judicata inter pat tes as then understood applied ’ 

This section provides that the existence of a judgment, decree, or order is a 
! relevant fact if it by law has the effect of preventing any Court from taking 
cognizance of a suit or of holding a trial Per Millet J in Gujju Lai v Fateh Lai, 

6 C 171 (176) In the same case Garth C J at p 190 said It is true that s 40 
1 might have been more clearly worded It is in fact, much the same defect as 
s 2 of Act VIII of 1859 which was pointed out by the Privy Council in case of 
1 Soorjomonre Dat/ce v Suddanund Mohapatter, 12 B L R 304 But I 
cannot doubt that it was intended to include all judgments which hy 
I law operate to prevent a Court whether civil or criminal, from taking 
' cognizance of a suit or trying any particular issue The words ‘holding a 
■ trial are amply large enough to admit of this construction, and it is 
j not because in some other Act the woids ‘holding n trial,’ may have been con 
F strued to refer to criminal trials only, and wo ought to confine their meaning m 
i the same way in s 40 of the Evidence Act ” See also the judgment of Mittcr J 

| in page 176 An entry in a record prepared under s 108 of the Bombay 

j Revenue Code by the Survey Officer, describing certain lands ns Uioh is by 
l force of s 17 of the Bombay Khoti Act conclusive and final evidence of the 
| liability thereby established and the Civil Court cannot look behind the entry 
l And under the circumstances mentioned above, the evidence of a decision 
) otherwise relevant under s 40 of the Evidence Act ns proof of res judicata earlier 
, than the date of the survey entry where a Civil Court adjudged the land to be 
i dhota, and the evidence that the khots have never received that, arc inadmissible 
( for the purpose of depriving the conclusive effect of the entry by tho survey 
, nuthonty All these matters must hue been shown to the survey officer before 
. he arrived at the decision of which the record is the entry Bam Chandra v 

r . Jbghunath, 20 B 47o see also Balajt v Balbuiy 21 B 235 Qopal v Dasarathi 

21 B 244 Gopal v Magcshcstcar 21 B C08, Antaji v Mad /tab 21 B 480 
j Where a subsisting judgment, order or decree relevant under this section is set 
! up by one party as a bar to tho claim of the other the latter can show that the 

• judgment, order etc was delivered by a Court without jurisdiction or was 

j obtained by frnud or collusion, and it is not necessary for him to have it previously 

• sot aside by a separate suit Bann Laly Dcapo, 24 A 2 12= A W N 
1902 38 Tins section simply renders admissible judgments which operate 

1 ns pleas in bar of the action of the kind known as pleas of res judicata or 

• otherwise under some other rule of law This section has nothing to do 

,i with question of evidence beyond the admissibility of the judgments because 
J a plea of res judicata is not a plea as a matter of evidence but only n plea 
,1 barring the action ns a matter of procedure as distinguished from the mles 
V of evidence The Collector of Gorrakhpin v Palakdhan, 12 A 1 (F B )44, see 

! also Slid Bam v Amir Bcgam, 8 A 324. Where a judgment inter partes 5 

/ 

f 
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contain, i Recital of the pleading-) it is admissible in evidence, if the recital reW 
to a point in issue UdamaiUhnl v Paiainesit ara, 85 Ind Cas 996— °6 I* '* 
4G0— A I R 1925 Mad 1019 

Foreign Judgment A party who has submitted to the jurisdiction *^ 1 


foreign Court is bound bj its judgment when such judgment is within junc- 
tion and does not offend thn the principles 'of naturil justice 
which do not affect the jurisdiction of the Court do hot vitiate such ] U( ^\ 
even when they are such as will, in the view of the foreign Court, iw f 


tjvtsii wuen nicy -in - sucii is win, ill tue view ui mo lumg*- - — -- „ , ^ 

judgment thereon nullity Gudatu v Maradugula, 30 M 292 , see al r> 

.. -7 Hf in-. < - tn ouKmi Sion tUM V 


v Chokalinqa, 7 M 105 As regards what amounts to st\bmi sion tj; 
raman v Iburam 18 M 327, see also Copin v Adamson L R , 
Emanuel v Si/mon, (1908) 1 K B 302 Section 13 of the Civil Froee JJ" lT 
runs as follows 'A foreign judgment shall be conclusive is to J . 

therebj directlj adjudicated upon between the «ame parties or , .i 
under whom thej or any of them claim litigating under the s ™ 10 ** j ic ti. 

(а) where it has not been pronounced by i Court of competen ] r 

(б) where it has not been given on the merits of the ca«e , (c) , . w0 f jjt 

On the face of the proceedings to be founded on an incorrect 
national law or a refusal to recognise the law of British India m ^ r* 
Such law is applicable ( d ) where the proceedings in which the J 0 ^ laIIJ( vH r 
obtained are opposed to natuial justice , (e) where it has <* in ^ u 
fiaud (t) where it sustains a claim founded on a breach of any 1 

British India ’ t !, e w <* 

So a foreign judgment operates as resjudicata except , hhtx \jrr 
pecihed in section 13 of the Civil Procedure Code of 1908 B<* J , { j, u dicatel : 
that, 13 B 224 ‘Where a Court of competent jurisdiction t , on nr 5 ' 
certain sum to be due from one person to another a legal " , fflfB , mi** 
pay that sum on which an action of debt to enforce the J v nll | 
maintained It is in this wav that the judgments of foreign an( l 13^ /A 

are supported and enforced ” Per Parti B in FI illiaw v r 6 Q ® L 
633 , Russel v Smith 9 M & W 819 Goddard v- Gray *■» ^ 

So where the subject matter is a ies so situated “i eits and ^ 
lvwftfl control of the state under the authority of which a uv <pnfr 
authority has conferred on the Court jurisdiction to decide as dm 

of the thing and the Court has acted Within that JunSf L trv it m'S^ * t 


lire biuug urn tuc cuun iris icicu • v • nfrV !■ *" ® , T 

is conclusive, whether, according to the law of another co ua •V 3 Qa* 1 **} 
fight or wrong Carl E/at v Wmqon AIR 19^8 * n .fsonain 'Ll, 


ix. v Wmqon A 1 tv ^ »■ 

Imile, L R H L 414 So sll foreign judgment! <nP” 0 „ , f*',; 
nounced by a competent Court for the purposes or e Pjj lin a!^rjJ , y t 
analogous to home judgments provided they are hnfti « f, t 
the Court pronouncing them Duchess of K* ngstons cas 1F .". p p 0> 1 
Iiicardo v Garcias 12 Cl AF 368 Nonuon v F/eeman r 

Previous Judgment to bar a second suit A ^ *F 

judgment in rem is not admissible m evidence against 1 0 J* 

pirties to it noi derive title thiough such parties,^ Ind *" 


u irnca 10 11 nui uerive uue imougu sneu 0111111=1 ** r- - rT7 ny jn" ‘ 

therein Keslio Piosad v Kustanath AIR 1926 Pa* *?r ar i S ** 

Under ■section 40 the existence of a decree is a relevan anC( . of ^ <■* 
is whether in view of that decree tlie Court ought to take fl s to 


is whether m view of that decree the court ougnv iu question a* * . , 
or to hold the trial This means that it is relevant on w ^j ( , rP Cod* * p! 


it it is relevant p ^ 0 C X]itrc „\W 
it operates as resjudicata under section 11 of the Civil 1 , / lt ecoro , % 1 

* of judicial focisjons ^dicn ^ „ 


other general principle of finality ot judicial lec-ww*.- ^ • '• / « 

recent decisions of the Judicial Committee {ndr infra) p t r n P , 

to this country although not incorporate! in that fiec*'® , 0 , 1 * V * ’ r i. 

Beni J ladhah v Sarhanand 43 C L J 135 — 95 si®<*P 3 r*' 


Cal G93 at n 700 A previous decree for rmt between 

1 ’ ■■ Llne tf,,l.h 1 cI«. , nft'f^A. 


Fk» ad mi sible under this section for proving «»•» •**; , ^, Tl0 t a»-* ■ # 

decreed and so no suit would lie for the rtnt of tb . j-ite c . 
won! I nl«o conclude the trial of the question ns to whit , 1{ in b 
the date of that suit if the decree showed that thfl* 9 0" r *' 

jinailj doci<le>l in that emt Ibid * It is not compet-w tu * 


Is*' 
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case of the same question arising between the same parties, to review a previous S 40 
decision If the decision was wrong it ought to have been appealed igainst 
Per Lord Macnaghten in Dadar Bee v Habin Meriean, (1909) A C at p W, 

«ee also Huntley v Gaskell, (1905) 2 Ch 656 Mangma v Wnghf, (1909) 2KB 
959 , Humph) les v Humphries, (1910) 1 K B 796 

Res judicata by general principles of law AVheie a matter his been 
fin all) settled between the parties, the mere fact that tho decision was given m 
an id ministration suit does not affect its finality Peerethv Mai not, 12 Ch D 
182 A question finally decided at one stage of n suit cannot be reopened by 
the parties subsequently in the same suit The decision is res juihiata upon 
general principles of law and apart from the limited provisions of section 11 of 
the Civil Procedure Code George Henri/ v Admimstratoi Genet al, 25 C W 
JN 015-48 C 499 - 60 Ind Cis 691 = 40 M L J 423=1921 M W N 313-19 
A L J 366 = 23 Bom L R 648 {P C), see also Bam Knpal v Mussumat 
Run Kuan, L R 11 I A 37 at p 4l=G A 269 Syam v Sect etary of State 
36 11 141 Pean v Dutlait, 18 C W N 9o4 In Sheoprosad Singh v Rama 
nandan Prosad 43 I A 91=43 C 694=20 CNN 738 at page 744 Sit 
Lautcnce Jenkins in delivering the judgment of the Judicial Committee" of the 
Privy Council observed ‘But in Mew of the arguments addressed to them 
their Lordships desire to emphasise that the rule of res judicata while founded 
on ancient precedent, is dictated by a wisdom which is for all time ‘It hath 
been well said’, declared Lord Cole, “inlet est rei piiblicae til sit finis litium 
otherwise great oppression might be done under colour and pretence of law 
Priddle v Nappet 6 Coke 9 A Though the rule of the Code may bo traced to 
English source it embodies a doctrine in no way opposed to the spirit of the 
law ns expounded by the Hindu commentators I tjnanesiata and Rillanta 
who include the plea of a former judgment among those allowed by law, each citing 
for this purpose the text of Katyayana who describes the plea thus 'If a person 
though defeated at law sue again he should be nnswered, jou are defeated 
formerly This is called the plea of former judgment JSee ‘ the Mital shat a 
(n/aiahar) Bk II Ch 1, edited by J R Ghorpore p 14, and the Mayukha 
Ch I, Section 1 p 11 of Mandhl's edition ] And so the application of the rule 
by the Courts in India should be influenced bj no technical considerations of 
form but by matter of substance within the limits allowed bj law” The 
decision of i Probate Court on the question of relationship of one of the 
parties with the deceased is tes judicata in a subsequent title suit Ditijapada 
v Kahpada, 31 C W N 898 Lachmi v Bhuthi 8 L 384 (F B ) but 
see Lahtmohan v Radharaman, 15 C W N 1021 fa o also m T B 
Ramchandra Bao v A N S Bama Chandra Bao L R 49 I A 129 = 45 
M 320 = 26 C IV N 713 their Lordships at page 137 of the Indian Appeals 
stated “How the proceedings were commenced is a matter that is not material 
provided that thej were instituted in the manner that gave the Court jurisdiction, 
for they ended m a decree made bj the High Court and appealable to this Court 
So the real principle is that if a matter has been brought out in a Court having 
jurisdiction to decide that matter, the decision on that matter would operate ns 
res judicata although the Court might not he the same Ditijapada v Kahmda 
31 C IV N 893 see also Badar Bee v Habib Mcrican K'oordm (1909) A C 
623 , Hook v Administrator Gcncial of Bengal, 48 I A 187 = 25 OWN 417, 

Bom Rom v Nanhn Mai, 1 A 102 — 11 1 A 181 , RamesuarSmgh v Hitcndra 
Singh 29 0 W N 413 = 40 C L J 431{P C) Kalyan v Sitabai, 33 B 309 
(F B ) at p 330, Mating Hemat v Ma Htag I L R 1 Rang 2o3 

Res judicata The following rule was laid down by Sn WilUam De Greg 
C J m the Dutchess of Kingston s Case 20 How St Trial, 355 (357) ‘ As a 

general principle a transaction between two parties m a judicial proceeding, 
ought not to be binding upon a third, for it would bo unjust to bmd any person 
who could not be admitted to make a defence, or to examine witnesses, or 
appeal from a judgment he might think erroneous and therefore the deposit 
of witnesses m another cause in proof of a fact the verdict of a jurj m find 
the fact and the judgment of the Court upon the facts found although evi 
against tho patties, and all claiming under them, are not, in general, to be 
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to the prejudice of stringers Fiom the variety of cases relative to 
being given in evidence in civil suits, these two deductions «eem to Mow t 
general!} tiuc first, that the judgment of a Court of concurrent jurim® 3 
directly upon this point, is as ft plea, a bar, or as evidence, conclusive, Wart 
the same parties, upon the same matter, directly in question in another U® 
secondl}, that the judgment of a Court of exclusive jurisdiction directly up- 
the point, is in like manner, conclusive upon the same matter, between we 
parties, coming incident illy in question in another Court for a different p 
But neither the judgment of a concurrent or exclusive jurisdiction is evi ^ 
any matter which came collaterally in question, though within their jun ^ 
nor of any matter incidentally cognizable, nor of any matter to be i ^ 
argument from the judgment ” But a former judgment 
paitie-3 on the same subject matter will operate as an estoppel ana ne * . ^ 

only when it is so pleaded, or there is no opportunity ot *jo p .» |n 
Otherwise it is only a relevant fact from which the Court may araw ^ i 
m favour of the person who tenders it a-> evidence toognt 
B A Aid 662 , , .u prom'*’ 

But 4 the plea of tes judicata ns ft bar to an action belong gmoit, 

of adjective law, ad litis ordination em , but difference of opinion P titnte 
jurists is to whether the rule belongs to the domain of prO<e 1 . En lm 1 

a rule of the law of evidence as furnishing a ground of estoppe 
and I may say also m America the rule is usually dealt wit 
the law of evidence, for there judgments in personam, w ^(oppfl ^ 
judicata are as often treated as falling under the category f rlfn cd o-* 
record Sit James Fitx James Stephen, the distinguished jurist 
Indian Evidence Act (I of 1872) and whose views have b m , t o r 

Indian Legislature in framing section 40 of the Act adopted n t 

the only logical and juristic classification by treating the ru (linJll i» p 

falling beyond the proper region of the law of evidence, ana , 
procedure properly so called That the effect of the plea " W a i,, lg atr' 
in the result operate like an estoppel, by preventing a p J ( | 0 ubtw £ 
from denying the accuracy of the former adjudication, c ™ n ° i 1S pquiUT cl 
here the similarity between the two rules virtually ends , a ^ t ^ 

that the ratio upon whtch the doctrine of estoppel, P r °P j *■', 1S found™ 
distinguishable from that upon which the plea olresjuaix 
also Raicharan v Kumud 25 C 271=2 C W N 297 n the 1'* * ^ 

Sections 11 and 12 of tho Civil Procedure Code, laJ 4 ^ as resj 1 ^ 1 
a previous judgment of a domestic tribunal in a civil suit i £ 0 UoW3 , 
in a subsequent civil suit The provisions of section 11 r 

No Court shall try any suit or issue in winch t e ^ u0 , n 5* f 
substantially in issue has been directly and subst'mtiauy ^om twyw ^ 
suit between the same parties or between the parties u n( (o U7 ^i 

of them claim litigating under the same title m a t/ouri ^jjg^uenm 
subsequent suit or the suit m which such issue has d 
and has been heard and finally decided by such Court # *uit * v » 

Explanation 1 The expression former * !U,t , -/not it ws ,,n 11 

has been decided prior to the nut in question whet , ((j-" 

prior thereto - nn ipptem.‘’ ol ,i fo** 

Explanation II For the purposes of this section t 0 f upp* 

shall be determined irrespective of any provisions as » 

the decision of such Court , w th<* 

Explanation III The mathr above referral IteUt*’! eS ? , 

bnvo been alleged by one party and either deniei 
impliedly by the other , , to bsvf k-'- 1 

E planahon ir Any matter which might and jofvv 

ground of dofonco or nttick m such former suit shall ( 

mntter threctlv and “ubslantialh in issue in such suit. l 1 ** 

Eeplanahon 1” Any relief claimed in th* P^"*' W iW n " 1 
grante.1 |,y the decree blmll, for the purposes of this section, 
b^n refund 
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Explanation VI W here persons litigate bonafide in respect of a public S. 40 
right oi of a private right claimed in common for themselves and others all 
persons interested in such right shall, for the purposes of this section be deemed 
to claim under the persons so litigating 

Section 12 of the Civil Procedure Code runs as follows Where a plaintiff 
is precluded by rules from instituting a further suit in respect of an) particular 
cause of action, lie shall not be entitled to institute a suit m respect of such 
cause of action m an} Court to which this Code applies 

A judgment in nersoimm is conclusive only between the parties to the record 
and their privies Res inter alio * acta alien nocere non debit —Tilings done 
between strangers ought not to injure a party , or Res inter alios judicata nulletn 
into ahos predicum facit — Mattel s decided betwen third parties do not affect 
strangers or any but themselves Between such parties the facts actually 
decided by a Court of competent juri diction cannot be again litigated Boilem 
v Ruthn 2 Ex 6G5 if”, as remarked by Lord Kenyon C J in Greathead y 
Biamley, 7 T R 456 * an action be brought and the merits of the question be 
discussed between the partie* and a final judgment obtained by either, the parties 
are concluded, and cannot canvass the same question again m another action 
although perhaps some objection or argument might have been urged upon the 
br»t tri il which would have led to a different judgment ’ The same le irned 
Judge in Man rott v Hampton 7 T R 269, sud " If this action could be 
maintained I knew not what cause of action could ever be at rest After 
recovery by process of law, there must be an end of litigation, otherwise there 
would be be no security for any person 

Stay of suits "No Court Bhall proceed with the trial of any suit m which 
the matter in issue is al&o directly and substantially in issue in a previously 
instituted suit between the same parties or between the parties under whom 
they or any of them claim litigating under the same title where such suit is 
jiending in the same or any other Court in British India having jurisdiction to grant 
the relief claimed, or m any Court beyond the limits of British India establish 
ed or continued by the Governor General in Council and having like jumdic 
tion or before his His Majesty in Council 

Explanation The pendenev of \ suit in a foreign Court does not pre 
elude the Courts in British India from trying a suit founded on the same cause 
of action’ Vide section 10 of the Civ il Procedure Code of 190S, see also 
Meeljee v Kasouji 4 C L R 282 Ball issen v htslian Lai, 11 A 148 
Itamahnoa v Raghunath 20 il 418 VenLappa \ Vanjui ath, 16 il L J 52G 
Bmeswar v Qanput 8 C L R 113 kanjit v Bhagabuttg 7C W N 720 
J lahadeo v Qojaahar 1G C W N 897 Silal v Gaya 19 C W N 529 
Padamsce v Lalhamsee 43 C 144, VenJata v Venkata 22 M 256 , Sua Prosed 
v Tncinndas 42 C 92G This section does not apply mprely because one issue 
alone is common to the two suits The words ‘ the matter in issue m the 
section denote ‘'the entire subject m controversy between the parties’ 
Vellachaim/ v Muthiah Chetliai, 103 Iud Cas 274 The object of section 10, is 
to avoid v conflict of judicial decision In order to stay a suit under that 
section it must be shown that the cause of action as di*clo ed in the jileadings 
the matter directly and substantially in issue and the relief claimed are substnn 
tinlly the same in the two suits Identity of reliefs is not necessary ns under 
the old Code But the mere identity of one or more issues apart from their 
importance and bearing does not suffice Dm Shaw v Gahtaun, 29 Bom L R 
382 « 102 Ind Cas 229= A I R 1927 Bom 245 see nl=o Kubcran v Roman 
A'an 83 Ind Cas 421=48 M L J 251= A l R 1925 Mad 574 

Omission to sue for the whole of the claim Every suit shall mclade the 
whole of the claim which the plaintiff is entitled to make in respect of the cause 
of action , but a plaintiff may relinquish any portion of his claim m order to 
bring the suit within the jurisdiction of any Court Where a plaintiff omits to 
sue in respect of, or intentionally relinquishes any portion of his claim he «hall 
not afterwards sue in re«pect of the portion so omitted or relinquished A 
person entitled to more than one relief in respect of the same cau e of action 
may sue for all of anv of such reliefs , but if he omits except with the leave of 
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Itiw 1 <h»i, lo «»“ fftf all «» h lt« •) »U ntrt afirmn *1« * * fr* 
•onmittM i orit <■ | iif|v *■* * f tin* nit« pn o!hsriiio*i an*! « f'lht n**' r ' 
far if* j*rtf mnnrr and it-* armnc tinhr d f * ,r < C / 7 ? 

•hall U \\ «•« «**I fr I^rrtjt Jy lo r I »i Oft** r*ii»«* ft! W*** R Or "Hr 

. » Id/ hirritrt t, t, 

PrfTlom Acquittal* tx Convictlosi t *riion l»rt of 
dim <. <>•!** !*• i*' uln !i Hr* a »uhi+«|U'nt Im! tun* n« folio** L . 
hn one* I* jr | lir n I otirl o! r»n>j--i/*nl J m*d« *wn H #r 
ruMKtrd or atjutHM «*f *u h »>PVnc*» *hnll wml »urh connin’ 3 ^ j,, 
trnmm* in t te< n i 1» hiht** i<» !*• itiM nfitn f r lh« *yn* f ‘ r 
rtnn* fn-'t* (o+ any «*thrf oft«nf«i f ,r which n difVrrnt cMrg** »n>m ■ *■ ,jj fl 
Rgnui»l him mi ht Im Utnnnl tin <J*>r action 2 or, f r 
Urn remw i«l tmdrr *<-«tion - VT . p jv! ^ 

\ jH-rm i RcunitiM « r convi. i»-d of »n ofTrtic roar U w "' r _ i ,*j- 
nn\ di*tmrt olf n* - * for whl hn k pint rhnrj'o nn„ht rW<* * 
fiim on ih f finrr tml un li t w*i m .1 ■uh-w'ttion (IJ 

\ j^r mi r mvi lid of nn v o^Vnc** con* itiuu'dbl’ nfi J a te ■ * jtj, < 

c*** which lojfith r niih oji ft- i n>nMil»!«l « tlithtml olirn j -> 
which In wn* comict«*d mny l» nltrrvnrd* iri**d for *uih w i . ,i, <l (**rinh t * 
if l ho fonMi|iirtiiTi tmil not Mpp*n«l or wrrr not lnown 
biM* n*d nl ilir* ijijjo trh*’ii ho wn* r»>nrjri^) . « |,r a^f *• 

\ jm rftnn ncMum it or ionvict«'tl of nny off no f 01 ’ ,» ^ 
m*i> iiotnnh tuKim. mh ninintinl or o^nurtwiij »k fJ 

will imjr im f for nml oilier of!» nc. con tJtuiM hjr thr tvn for nr^-*‘ El 
Imu committiil it iln Umn l»% winch Im Ka< hr*l In’ll 
m iho olH no imi h n huh In i<* ul* ijurntly chnrj:^' 0 f prw^[- 

f-ryhnnh »»» 1 lm «h mi« ft! of n n»ni|*lmnt tfir Ktopp S. ct1 ,liur r 

Uiiilcr Rftction J l*> th«* iti^hnr^i ot tin* neeuwh or nnj ^jp 
chnrpp uu«i«*r m-cOoii iT I i** not nn nrqiiitt'il for trio p»r{*o 


Judgments bow proved 


^fOll 

HnmrtvoinniiRnrreori d* 1 

of n pirn of im/iAi/n or lo *«how tfitn lie lm < rvcquire'* _ n( j proc*^ 1 j 
lo t ronu titli or n^hi riihcr l*\ the jmlMnent nlono or *>> * dn< ^rn3 tb< **■ r 
tnkrn for u« onfori'rmi nt, tin wlmk rci-onl "o * v r ns 11 . |ht* e^L, 

nuigi** nuiotlH citlur nroiliici-d or o*emi*hfieih nmi f x ^,y , a ngtilv ^ r .,f 
ficntioj mn t fihow on iii f ic that tin rrtonl i* complete n ^ ^ 

tlip rcconl Ik* ptuchfd with parol U hat Ion on in 

document vriu th* r "i original or n coji), c '' n ,.'T,Jfr«orilo rtntrrI 
jtuiumi procmhng it »m«t, mgrmrnl nppe*irti , nt yierr<- 
procpcdmc Inn boon fmnlt\ comph trd lai/for r i 1W” 

41 A final judgment, order or dccieo ot ’ \° tc , Q/f 
Court, m the oiciciso of F°" ur ,«ln 
Itrli inner of cprtnm nioninl, admiralty or ir eol ' „ rUcs 
t,on, wluoli confus upon or 

fiom any 2 ,orson nn ? to n nT 
which tlLclttrcs nm poi son to l»o enbtiei „ot 

clmrnctoi, or to be entitled to nn J spcciti ^ 

against any specified poison but absolutely. * s ' * 

the existence of anv sucli legal charactei, oi 
such person to any such tiling, is relc^ ant proofs 

v Such judgment, oidu oi decree is conclu* 511 flCCrllC il 
' tlmt any legal chaiacter which it con ei s ;Q 
the tune wlien such judgment, older or < c 
operation , 
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that any legal cliiractu, to •which it declares anv such S 41 
pbison to bo entitled, nccmed to that puson at the time when 
sucli judgment, oloidei 01 dtcite] declaies it to lmie acciutd 
to that pei son , 

that am legal chninctei which it takes away fiom any 
sucli puson cea'sid at the time fiom winch such judgment, 

# [01 dei oi dociee] declait-d that it had ceased 01 should 
cease , 

and til it anything to which it declaies anj peison to he 
so < ntitled was the propci tv of that peison at the time fiom 
which such judgment, * [ordti 01 deciee] declaies that it had 
been oi should be hu piopeitv 

Principle The principle of the coticlusivenev, of judgments in tent is 
regards mt mu is, Unit public policj for the neace of society lequires tlmt matteis 
of son il status should not b( left in continual doubt and as regards thing?, tint 
„«nerallj speaking e\erj one who tin lie allected hj the decision ma> protect 
hi" interests bi becoming a paitj to the proceedings Plnpson Ei Sul Fit 36 r j 
Judgment m rein meaning of V judgment m rem Ins been defined to 
he the judgment of i Court of exclusive oi at least peculiar jurisdiction, declnra 
torj either of the nature and condition of some particulai thing, or of the condi 
lion unl “tutus of some particular person 2 Phillip? Et > It is an ndjudica 
tnn pronounced upon the status of ®on\e particular subject matter, hj a trihunnl 
having competent authoriti foi that purpose It differ-* from a judgment m 
»ri wm/ii in this that tho lattei jndgment i*. in form ns well as m substance 
b tw on the parties cl rnntng the right , and tlmt it is «o inlet pmtes appears bj the 
lecord itself A judgment in tent is founded on u proceeding instituted not 
again®! the person ns such hut against or upon the thing oi subject matter 
it elf nho e stato or condition is to bedeteimmed It is a proceeding to deter 
mine the state or condition of the thing it elf and the judgment is a solemn 
declaration of the ?latn? of the thing and it in?o facto renders it what it declares 
to be H oodruff v /'ey/or 20 Vt 0") The most concise definition of a judg 
ment m teat is that 'it is an adjudication upon the ?latu? of some particular 
subject mnttei b> a tribunal having competent nuthoritj for that purpose, 
depending for its effect on this principle that it is a solemn declaration 
proceeding from an accredited quaiter concerning the statu? of the thing adjiuli 
infetl upon which very declarrtion opei ifes accordingly upon the status of the 
thing adjudicated upon and tp?o facto Tenders it such a-< it is theiebj declared 
to be £ Smith ? Leading Cas ^8 >,' >% I do not think saj s Sn Barnes Peacoc! 
m hanhi/a Lai \ Padua Chat an, in 7 \Y R ^38 (F B) at p 342 ‘that 
Ah Smith? defimtim of a judgment m inn i* lccurate But If/ Tu?tice 
Holuaij has not I thuik attached sufficient import nice to the words used bj 
Alt Smith * whicli \er> deelarntiou operates upon the ?tatu? of the thing -djudi 
cated upon and ip?o facto renders it such as it is tlierobv declared to be * 

This would not be tho effect of a finding upon a question of status in a suit 
vi pei sonant though it might have been «o under the civil law in a suit t/i inn 
not for the purpose of asserting a right against n particular person but for the 
piu pose of adjudicating upon the status 

Scope of the section This action consists of two parts The first part 
makes the judgments, etc lelevant The second part makes the judgments 
conclusive evidence in certain matters The conditions necessary for making a 
judgment relevant mnj In considered under two heads , those having reference 
to the contents of the judgments and those to the nature of the proceedings m 
which the judgment is sought to be relied upon First with ref eience to the 


* These words m s 41 wherever thej occur were inserted b> the Indian 
Evidence Act Amendment Act (18 of 1872) * 3 
79 
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judgment alleged to fall under s 41 it must he (1) of a competent Court n ith 
exercise of Probate, Matrimonial, Adimraltv or Insolvency jun diction, (')* 
must («) confer upon or take away fiotn im pei-on nij leg'll character, <» 
(i) declare nn> pei'-on (/) to bo entitled to m\ such character, or («) to u .* 
to any specific thing, not as against am specified person, but abM>lute 
Secondly, with regard to the proceedings in which the =aid judgment , 
to be relied upon as a piece of evidence, the existence ol jtnj *ucn e 
character, oi the title of any “uch poison to any each thing mu B t ben 
Pei Tuabfi 1 6 / in fladha ht^hen v 1 It Qangabai A I* " i 
121 = 22 S L R 103 A judgment can he conclusive if it f^lls iimler v. t 
part of thi** section No doubt tins section makes no distinction ^ 
positive oi a negative judgment or between the point adjudicated upon 
grounds on which the decision is ha ed but it arrives at the 
more simplified ni inner It declines the purpose** for which the JUj ’ , 
competent Court operites as conclusive against the world am 60 1 . in. 
purposes relate to the status oi whit is icfi rred to as leg'll on meter . 

it specifies three purposes onlv it piovides that the judgment 1 . 0,(1) 

only for showing (fl) that the judgment has confeirtsd a legal on . ’ t jj, 
that it has declared that a poison had *uch a legil character; oi (if < 
declined that the legil character of i peison winch subsisted had c jj 

Per Pup Chand A C J m Ibid So a decree of duoioP, though conct 0 *^ fl wr 
persons that the paities have been divoiced and th it the parties ’ e trlu h 
husband and wifi is not even relevant agunst strangers, tntf », lie c < R 

the decree was pionounced existed Kanhaija Lai v 7ara/M o j^li 
388 =B L R «hip Vol 602(1 B) The only kind of negative juug^^ 
is contemplated by tins section is that which express!} takes away ^ 
a legal character which has upto that time subsisted Jvth ’/an 0 W()U Monb 

38B 309=23 laid Cas 323=16 Bom L R r » (F B) Tim time ft«" 

he conclusive pi oof of the fact that tlje legal character cense< 
which such judgment declared that it had ceased oi should cease ^ ^ 

\.n order adjudicating a person a= an insolvent and ^ g M nn I 

in the Official Recetvei no doubt operates as a judgment »» tnn , ^unitu* 
on which the Older isba«d has no such effect There i a The p 1 in ! 
between the effect ot a judgment in iem and a judgments* /w • ( j lP fr «*i> 
adjudicated upon in a judgment m inn is alwavs a-> to tne siai . U1 |*nifni 1 

i> conclusive against the world as to tint status whereas , m noth” 1 

oeisonam the point whatever it may hn which n adjudicate! P 
as to the status of the ie*) is ( r nclusivc between paities or pr v ‘ 

v 1ft Qangabai nbi \ npta , see al o Ilnlhtntyne d Co v M 
B 435 =■ 6 ) I T Q B 610=75 T 1 <b / ,s the (k‘' lSI ? I V° u 

3\ here a judgment operates, is i judgment m inn i whd . 

Piobate Couit doe aindtr s 41) it is not subject to collati ^ partie 
r< mninb in force it is conclusive not onlv on the per °n rr, llin n/rttti ' s 
judgment Imt upon ill per ons and all Couits Pint 
8 undai i 34 ( L T 457 _i, n ,i pv h 

' The whole que tion of judgment m iem in India w , falhr* .^ 
sed in \mal alammn \ InaJala 2 Al II C R 276 , . ^7 I" l L, 

7 W R 338 (r B) Jognidta Deb v lamndiaDeb H u * thi^V 
rulings learned Judges specifu d wli it weie judgments t» , j 0 f th* In e-, 
nnd what were not mil the result wi- embodied ui^ , j9I-~ 
Evidence \ct' Itohmnal\ Dibit /ithnt 11 Ind Ca^ jr 

the sake of ^implicit} and in orderto avoid the difficult' . nt , nt of * J /» 
ting judgments m iem the legi lature lias adopltd tf) p vinyr a~Iitl* ri » 
Sn Rune* Pearork 111 Ranhi/alal v Rulhn/'haran n 1 l ,j iP nilgu'i r* 
deleft Committee Vfter diseiwsing tin !u«torv and tmorj » > vf if ^ J r ye 
rtm Plnlhm J and Iloilo ten if J m 1 at al alammn v I”' 1 „ Inch im*^ 

at page 288 observed < The r» «ult «euns to he that the r* m them 
ment conclusive only again t the parta sand thos vrhoein - n d {hat >•< 
to certain exceptions which arc offspring of po itive I*' . ^ B n« 

for tin exception mnv In generaliv -tated to l>e both * n „ ”* f ntf 
I five, dint die nature of thi proceeding , by which th ^ 
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generaUv not unjust extension oi putie lendeis it pioper to u>e the {judgment 
against those not {ormallj partie ibis decision was in the mam approved 
o£ bv Perttoil C J in 7 W R 335 (F 1» ), see il o the Skua Ganga Case, 9 
M I X 339, {hnmlbhoif \ T ulbebhay G B 703 ilns section ts exhaustive 
as to judgments m ion Bahmat v Riba 7tiloa, 14 Xnd Gas 486= 14 P R 1912 
Under this section oulj the hnnl judgments of the Courts of Probite, Matrimony 
Admin U\ and Insolvency can ha\e the opei ition of e-toppcls or conclusiveness 
against ill the woild as judgments m ton and m those cases done all the world 
is thus supposed to be a part} Y bit Ei 214 Cunningham Ev 187 The four 

classes of judgment*, etc which done ire to be conclusive, iffect, it will bp 
observed the talus of a per on oi thing {when that is iclevant) cither by (a) 
tonclusivelj proving that such peisonal "titus iccmed it the tinip of the judg 
ment and confirmed it oi (b\ wheie the judgment, etc does not confer but 
bunplv dedvres the stitu^— -tint Mich stitua accrued when the judgment, etc 
declares, it so to luvo dono or (c) when the judgment, etc , t ikes away a penonnl 
status— that it ceis°d when the jud 0 ment declareil th it it ceased oi should 
cease oi (rf) whcio tin status is that of i thing— that the title to it accrued at 
the tune when the judgment declnes it did or should where the \ eating is in 
futnro Nuit Et 213 , see also RndhaJ cssm v J II Ganqabai 22 S L R 105=1928 
bind 121. Judgments declaratoij of stitus, pas ed by a Court exeicising anj 
other jurisdiction, such is ordinary decrees decl it itory of uloption or legitimacy 
will not be operitive except agim t the putie?, to the judgment and their re 
pre«ciitativts as provided by section 40 tun Ei 187 , see ilao Uijun v 
I Itlhma AIR 1928 VII 395 No judgment except passed by a Court in the 
exeiusc of Probate, Mti‘nmonial, Admualty or In olvencj jurisdiction upon any 
matters indicated in " 41 can have the efleet of a judgment vi ton and therefore 
a judgment holding thnt A is not the ulopted son of B is not conclusive against 
the whole world 1 > jun \ Mailt hi a 20 A L T 197 *= V I R 1928 A 395 

Probate Jurisdiction Tin 1 Court* m India exerci c the Probate jurisdiction 
under Vet XXXIX of 1925 But this section is applicable to probate grant'd 
to Hindus before the passing of the Hindu \\ ills Act (XXI of 1870) ft ru>h 
Chaniha\ Biow/ton 14 C 8G1 In that cise Tinclyan J in delivering the 
judgment observed f Hr Binnojec contends that as the tc'-lntoi died befoie the 
Hindu Wills \a citne into foice and as the executor of the Will of v Hindu 
djing before thnt Act came into fotce wis i mere manager having no title to the 
estate the probate neither conferred i leg »1 charictei not declared the executor 
to be i ntitlod to am hgal character I have examined the cases which have been 
cited but I am of opinion thnt % 11 of the Evidence Vet applies to this ense 
It is quite tiue that a Hindu executor was at an} rate until the passing of the 
Hindu Wills Act onl} a manager, but ns «uch manager he hid cprtmn powers 
over the estate, and for man} purposes he represented the testitor It mav be 
th it the probate did not confer upon thn executor anv legal character, but I tlnnk. 
that the efFtct of probate is to decltri the person to whom probate is granted to 
lie entitled to the powcis of an executoi, whatever hi* powers ns such m i} be 
Die wor Is h gal chnractci aro not an> win rc defined but 1 think th it it is quite 
clem that it is intended to include tin case of m executor The fact that this 
ection h i* been frequentlj applied to cases of persons after the Hindu Mills 
\ct came into force shows this The only legal character which the Probate 
Court dechres a pr on to be entitled to is that of executor It confer" the 
character of nlmmistritoi It doe not declare it. **>0 the section would be 
nn mi lights unles ‘legal clnracter included the office of an executor Ido 
not think that tho circumstance that in the pirticulnr ca > the powers of tht 
executor mav be limited, make" anv diflorenc* m the construction of the 
section ’ 


The probite of n M ill which is onh granted after (-atis factors evidence ha 
Uni furnished to the Gmrt of adeqit it< cipicit} on the part of the te«ta tor or 
te tainentarv mti ntion untainted b> fnud and of duo execution (Jones v Goodrich 
o Moo P Cl 6) con tituti'tho title iWd of th* executor, without which this clmrac 
ter cannot IvcrccOem^d and with which it cannot in guicril 1 m? impugned, id anv 
« u , rt 0,1 Eurutor 74, 75 IMm \ Duudas, 3 T R 125 homes \ 

Duke of TTcUmglon, 0 Bcav 579, faghi on I tide n't, Oth Fd p 1952, Coivha 
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\ Condia, 11 App Cas 511, Ual'/oiigadliat Ttlal * kaku&rbai °6 B i? 
Gu filths \ Hamilton, 12 \ os 298, Ilorinus/i v Dosabhai, 12 B 161 Bamp 
Hams IS L T Q B 115 The decision of n Probata division a J“™ 
in tern \<W \ Hetfv, 1 Lees 235, I Urn v Dimdas, 3 f R 12o ^findinnw 
OH^uitial to tilt judgment in tho prolmtr* action cannot be said to operate 
finding in icm but all that ib essential to lliu decision that thcpxecotorwen 
to probate must be taken to bate bitn conclusive!) deteinnnert ana tn«ei 
probate is conclusive proof of tho duo execution of the Will whieh i* tne 
lion of the title of the i xeciUor Chandieshuai \ Ihsheshuai , A 1 ■» , 


hi «= 5 P 


777 But where a judgment operates us a judgment ik J ' L ((|l 
decision of a Probate Court does under section 41 of the Indian Evia ^ t , 
is not subject to collateral attack , while it remains in force, it is con ^ ^ 
onlj on the per-ons who me parties to the ju Igment hut upon 11 , " * |jlrt 

all Courts ” Such a judgment furnishes conclusive evidence of tn P [,„[ 
decide not onlv against the parties who are the actual litigants in , „„ 

igainst all other- and unless it can he shown citnei: tint c0 H u ion oo 
jurisdiction, or that the judgment has been obtained b> ffauu 
evidence can be admitted for the nurpo®o of disproving the * ? 

Ii \ Duchess of Kingston, 20 How St. Troll ^eils 0 ^ 1 ™ 1 / jj /Hkwis ' 
79 Ind Cas 44, Komallo Charan v VilrnUun 4 C 3C0, 

N W P 268 In ic Mil mow, Singh, G C 429 Ran?’ 

N clxxvi Chinn Sami v Harthai ahm da, 1G M 380, Jaqan 

25 C 354 t p,, u admit * 

So the action of a Probate Court of competent jurisdiction p-dureo' 1 

Will to piobate or lejects it is not dul) attested and executed is j u 1>e a»lj’ 

proceeding in tern and so long as the ordei rem uns in force » 1 . j> C }• ,, 

the due execution and the validity of the WiH Saroda v Go k-aH. 

91 But when an appeil has been preferred the matter cea es n)1 j t i 

and became® res subjudue m other words till the final order h , theory 1 ' 
the Court of appeal either in ifhrinince or icveisal of the dec* , f t |, e 
Court, theie is no decree which operates as a judgment in rem 
Ibid , , ^.wnicorJ't 

The decision of i Probate Gomt cannot be impeached >n nrc fil 3 e K f 
Couit bj showing th it the f icts on which it immediately r en j uit 

when these facts arc tliemselve® put directly in b«ue m a s g eve r 

judgment does not furnish concluaive evidence of their trutn prin med the 
it. may have been for the Court proceeding i» rem to have det rT , fjS/ 12 Q *r t,, 
before it idjudicated upon the principil point Bute/' , , 3 t r fltiO n f® , 
The fact that prob ite of the Will of a pei&on oi letter® of a , j],at the 
rotate have been grmted is not prinui facie proof of the 1 , j Ru° 

dead Thompson v Donaldson 3 Esp 63 , Moons v De tse '., j r Eq b <• | 

French v Fiench l Dick 268, but see R ilh, v T f l u^Z T)ivision he "W 
Again though a prob ite cannot be granted until the Probate • j ien gran 11 ? t j, 

of the genuineneos of the Will when granted, and thoUa , 0 , r m 2 
title of the executor cmiiot be impeached in a Court of law 2 aViII 
Will was forged st 11 if i pxrtj be indicted for forging , r 0 f fh' 5 
will not be conclu°i\e, if mdeeil it be pinna facie evidence ‘in aft 50 ' 1 ', fo 

ant Yoelv IVelli, 1 Lev 235, Ii v Butter // R & R 34j held 'Lis* 

393 But in Man/anoh v Emptess 4C W N clxxvi it j, 0 t open 

the Civil Court to find whether a Will is genuine, an “ 0 j havin'' ‘ 
Criminal Court to find to the contrary or conwet an) P£f a , j n the p3 1 n (V^ 
that Will in the face of thit finding b) a competent oou t j jp O' - ' 1 
it was further held that this section provides that the finum 0 t 

in sueh matters is conclusive See also Field Ei 33o j 0 f siidi 


kn order gi-antmg letters of admmi-tr ition ia conelas 1 ori j c r ^ 
th< It gul char ict r of the grantee is relevant , also 6 , th<? * 

• e proof that the legal character which it confer® ac f op- r f tr f- f 

ord* r or decree declares it to have tccrued Bat it * n , lt i the 

preennJe the starting of crtmin il proceeding on t nuittei flPPy ^ adnun’ ^ 

not ,n issue m the proceeding relating to ten » jo-fy Iv * 

Va/» Vnt/iwx Emjicror, 4 Rang 251 97 Ind Cas 1054 -A i 


when 
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Neither would the production o! a probnto preclude a puty from show mg S 41* 
m » common I w Court either tint the te-tator wis in ano at the tune when 
he executed the 3Vill l Urn not \ Mamol, l Str 671) or that his domicile was 
not then m I n gland ( tVlulkei v Hume 7 II L C is 120 , Brad foi d v I 
L R 29 Oh D 6 j 6), provided tho object of his evidence was not to impeach 
the title of tho executor, m which case it would Ik. inadmissible Tayloi on Ei 
1433 But where the point-* were directly in l sue and actually decided by tht 
Court between the same partic- or persons claiming undei them the judgment 
t/i ran will be conclusive evidence of the matters decided in it. S/vntci \ 

Hi lltams, J L R P il D 230=40 L J 1’ d M 13 1 oi uv-tinu, if, in a 

cuit foi administration, the sole question be, which of the two pirtic* i- mst of 
km to the intestate the sentence of tho Probite Division declaring that as far 
as appears by the evidence, tho defendant In-* proved himself next of km and 
th it administration bi gnnted to him as °uch will lie conclusive evideiiu of 
the ulittonship of tho pirties tn a subsequent action between them foi dKribu 
ton, instituted in unorhei Court Bairs v Jar /son 1 Plnll 332 Lou luci v 
Taylor 4 Bro P C 703, Dogltoni\ Cnspen 3iL J I* A M 129, Thomas \ 

Kctti tche 1 Vo» fc°n 333 But the Drobatc is conclusive as regmds the dm 
execution of the Will, thi validity of the Will and the appointment ot executor 
IIvmusji\ Bat Dhanbnt, 12 L 10 1 But refusing of the grant is not conclu ive 
Qanesh v Itamchan h a 21 B 3Gi, Chuina Sami v Ilanhaia 16 M 3bU This 
qui stion w is considered in Bainant Debt a humund BanJhu 14 C W N 924 
and the Court delivering tin judgment observed *1 lie judgment in n prolntf 
pro ceding operates ns i judgment lit i cm and, as has been repeatedly held an 
application for probate of n Will is not subject to the law of limitation {In ic 
Than Chandia hoy GC 707) A probate proceeding, therefoie while it enjov> 
the ndvantigo of exemption from the law of limitation leads to i special result 
tint a dect-ion therein properly obtained opeiatcs ns a judgment tn icm though 
it is cleai fioin the cases of Arunmoyt v Mohembamlh 20 C Sbb and Rama 
nawlan v 6ltco}iiat>au, 11 C L I 623 that questions of considu able nicety may 
an«o as to the precise matter m respect of which such decision opei ites as n 
judgment m ten I It would not, in out opinion he right to upply to such a 
proceeding th* provisions of section 103 (of Civil Procedure Code of 1882) which 
by their v try term« me plainly in tended to apply to suits for enforcement of 
cause of action This view is supported by the decision o! Gancsh \ liainrliandia 
21 B 503 In this ease it was ruled tint the refusal to giant piob itc does not 
conclusively show that the Will propounded is not the genuine W ill of the test itoi 
and doe* not prevent the aljddicntion of tho question in a subsequent proceed 
mg in othei words the judgment of a Court by which probate is refused does 
not necessarily operate as a judgment tuiemm the same way ns a judgment 
by which the probate is granted No doubt, such a judgment if it declares that 
tho Will is a foigery, oi that it has not been duly executed by the te tutor with 
a sound ch«po°ing mind oi that it has not been duly attested, m ly tike away 
from tho executor named m the Will the legal character of on executor and fioin 
the legatee* and beneficiaries their legal character and this result may bo final 
in ngnin«t all persons intcre ted under the Will, hut every refusal to „iant 
probate does not conclu ncly how that the ill propounded is not the gemum 
Will of the testator The decision ni vy be based upon entirely different ground , 
winch do not touch the question of the genuineness of the Will Such a judg 
ment c innot operate conclusively nule<« it embodies i final decision against the 
gciiuiuenc s of the Will The learned Judges of the Bomb iy High Court whil* 
they lay down the proposition caiefully guarded themselves, liowevei igaimt any 
oxprcs-ion of opinion upon the que tion whether, if an nsue had been nu'cet 
upon the question of forgen of the Will and had been decided the decision 
might not he conclusive The true ltile is thus formulated in the case of 
Sennit v cy'hullx 10 Gralt 353 ‘4\ hen a Will ha- been propounded by a 

pirty interested and fairly rejected on the merits it would defeat the policy of 
the law and bo productive of many mischief**, if it could be again propounded by 
the -uno pirty or by others who might be interested and the contest thus renewed 
from time to time The sentence therefore, against the Will must be regarded as 
a "ontcnce again t all claiming under it it stands upon n footing analogous to the 
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ea&is know n as judgments tit j cm, which being adjudications upon tt 'ik 
matter -no regarded is him! and couclusne notonlj in the Courts in irno 
ire pionounced but m ill others in which the sime que tion ari»p ‘ 
ha6 been adjudication on the ineiits, whetlici the uljuihcition he for or 
the v iliditv of the W ill, it is *i final settlement of the mittei inu J j ^ 
colhteiallj attiched, impeached 01 ivoided m the «ame oi in an* i tr * 
xnj of the pirtie- then to m b\ am person m puvit) with them , in ^ , 
a refusal to idnnt a \\ ill to piohate is conclusive of the .1, p I15 » 
support the decision I iceman on Judgment * Vol 1 , section oi l j_ 
othti hand if probate his been letuscd, not on the merits hut n ’ er ^ ( iAj 1(U 
of the insufficiency of some milter ot fonn or procedure then > n i j, 
that the instrument is not entitled to probate, and, theieroie i 1 j tt 
impounded Lilly \ 1 abb in 10J Mw-ouri 477 - 23 ini ^ (i \C 
mmiftst theiefore, that it the ipplicition bj an executor tor p 
has bun di misled foi default that f vet b} it elf c innot d * (ntlP . 

lot pi >b ite hv anothei pu*on foi example, a ligitee "ho . j,o has m* 1 * 
undti the Will if so, it would he futile to hold tint an exec ^ v o' 
defudt c mnot ptopound the Mill igun Itomani v Att»tt > , j s ,t i f 
The finding as to the execution ot the Will of the Pi oh tie Qi m ik t ^ * 

ritt the pirlies and privies to the probito procetoin e 
Buheuai \ 1 R 1927 Pat G1 t m „{ a a " f 

A. contentious probite pi oceedings must tike i . i t | n ,mi in , 

iccoulance with the provision of section 8^ of the Probt , section M * 
^cl, such proceedings constitute 1 suit within the m® tt Pro* . 

the Cud Piocedure Code and theafore, the findin 0 ° . m md 

m s«ch proceedings, that the testator w is not of sound ti P ' , the partK 1 
dle„rd Will wa-, nude would opente n-. res /ndicci (a b ,, n0( k * I ~ 

proctodin-?" illhough the judgment m such pioceeding a ct m '"V-' 

ment such is is contemplated in siotion 41 of the Evi r ^ n an) 

such judgment does not confer upon or tihe awaj from ) I, 
chnrieter Kalunn Chand v SUnbai, 23 Inti Ga 
B 309 \l B ) 


fs- 


Undei the pioM-ions of the ection a hn d th‘ 

planting piohate is a nul 0 imnt mi cm and it is to || ciusi» wnwrJie d *' ^ \ 


relating to the genuineness ind validity of die '' dl i 
Itamojc, 5 M j s I J 107 -tc Uso Monmohim \ Danya 

Lhc expression It gal chm icter ’ m section 41 of * 

reference to i judgment of a Court of Probite me™ ( ' cnc0 to a ' "/Itrt * 
fritor or Executor and that onlj though when it has r ,_ mert tof * , fc. 
Court it includes wifehood and widowhood, and a) i" ,* er g or PPL < c , t 1 ' 
ProJmto ifc conclusive pi oof that the pei on to " 1 , po» dajlf iiH y 
hecn granted has been clothed with the powers aj 1 ' 1 .r « (lDlt ^ 
dueasrd ind of nothing else 1 h JSgiO’ v “* s ' lfl< . ' 

61 — 10 Ind Ca* 987 , lui n ffron * '«!>t 

W lure it i& alleged that letter-* of administration ^ r jo r , t 

the proper course ia to ipplj to the Court which ST' IU ^,, 1 ,^, t « 4 : a, i* 
s line Hip grant of 1< tters of adnunisti itmn *=0 lo,, K w [ ill 1 
<aidenc« ns regard-, the prop< r evidenc of the jo>g f,ih 4^’ . * <f 

confemd on the extciltor DirapU \ ‘janh V i • > . „ final 

Matrimonial jurodiction lln- S"<-lnm j„. ion 


mairimomai jurisaicuon uid =-> ■ ■ . .. on win* t* r 

(otupcfent Court in the exeici-i of mitrimonial J ,,r * u^-an* 1 * . jjr* 

or tnh* *, nwav from nn\ person anj le,. d ch iraeUr » uc j, 1 . f fti 

|*ervon hut nb olutolj is relevant when the existene , r whwh 11 it 

is relevant and is eonelu ive proof that nn> legal cii , ( | vn , J f 

from a n v such person « e isevl at tho time from whien \ * , |k t s , 

had c<a*»d or should con** ff'bi v ^ w f >l, 11 , rirno nuil lurt*’’* ^ f' 

37 r i«9 I* I T J9" In India tin < ourt . * "V B e„ uw 

th ? Ind. in D.vorce Act (Act IV of 18G9) Imhmi Chn ! w* fl \ 
\\ of 1S72) Parsec a Tarn ice and Divorce Act f\ ^ct 

Marring I), solution Vet (XM of l«GC>nnd cpoud '' srI ' 


INSOLVENCY JURISDICTION fi°l 

A sentence of divorce Ins or nwj have a dual nature A judgment of 
livorce u a cleciet m tem, so fu is it finds the stalls of the parties bj dissolving 
heir matrimonial obligation Butnifaias it disposes of anj othei than the 
nnrriage relation, it is in ptisonam 'Feem Judg 4th Ed 584 Kanliyn La! \ 
iulha < Imran 7 V R 333 The English Coiuts lme held that no foreign Court 
ins powei so far as an> consequence'* in Englind aie concerned to annul the 
narriage solemnized in Engl uni between Inglish subjects Bngrj\ v Briggs 5 P 
D 163, Pam/ \ Lindsay, 1 Dow 117,7/iif JI ikon * Tiu*t* 3") L T Ch 243 

decrees of the Divoice Court prouded they nltei statu* r g , decrees of judicial 
leparation, or tor dissolution oi nulhtv of mariiage but not a judgment of 
ululterj not followed by a dieiee, fall under the section Pi up Et 3G3 
Needham \ Biemtm L C 1C V 583 Section 20 of the Indian Divorce Act 

IV of 18691 does not make the proviso in section 17 applicable to the confirma 
tion In the High Comt of a decree ot nullit} of mairnge made !>} a Dtsfnct 
Judge and such a decree may therefore he confirmed before the expiration ot 
*>ix months fiom the pronouncing thereof As urmng the provi c o m -ection 17 
to be ippltcable to a decree of nullity i decree bj the High Com t eon firming 
the same befoie the ai\ months penod h is expned cannot on that ground he 
treated ns made b> i Court not competent to make it, within the meaning of 
sections 11 and 44 of the Indian Evidence Act 1872 and i** therefore imdei 

cctiou 11 conclusive proof thit the mnmage was null and void Eduard 
Canton v L H Cation 22 \ 270 (r B) If a mairiage between Mahomed ms 
were set asido upon the ground of consanguinity or affinity or for instance in 
the cise of a Mahomed in th it the m image was with the sis*er of another wife 
then living the ^decree could Ije conclusive that the marriage has been set aside 
and that the relationship of husband and wife had ceased if it existed but if 
would be no evidi nee agmist thud parties for instance m a question of 
inheritance that the two Indies were sister 7V> Peacock C J in hnnlnjn 1 ,il 
\ Radlta Chat an, 7 W K 38=*B L K Sup ^ oi 662 (r B) 

Admiralty jurisdiction Vdjudic Uions on the subject of prize*, or enfoice 
ment of mm Hone hen* me among the judgments generallj designated as 
judgments in icm Wen v Dunda s 3 Tom Rep 125 So judgments in tern 
include ju Igments m ( onrfs ot Vdnnraltj in can es of prize, bottomrj '•dvage 
iforfeitme or thi like wlmie the jurisdiction i* founded on the actual oi con tiue 
itivc poises ion of th> subject mattci ( Caitrigue v Imne L R 4 H L 428) 
[Oi inmilime lien (. Utmm Gan/ \ Chat herd etc Banh, [18971 1 Q B 160 ) 
lodgments in condemn ition ofpioportv ns foifeiteil are al o judgment in inn 
Oei/n v Igudo) ~ T It 696 

1 Insolvency jmisdiction As regards the jurisdiction of the High Courts 
Jto i \eiuse insolvency jurisdiction i tdr Lettei» Patents of di fieri nt High Court<», 
i ns well ns tin* PrP'id ncj Town Lisolvcncj Vet (III of 19d9) mr as the 
jurisdictions of mofFtsil Courts are concerned vide (be Provincial In olvencv Vet 
f (V of 19>0) A judgment in buikrunti v jnoceedings ha* the effect, in England, 
# of n judgment in i em, but tin* effect it owes to the Bankrupt*,} Act 46 A 47 
) \ ict O >2 « 132(2) «ce al o Pr/mite Leirroijd In rclanld «. 10 Cb D 4 \ 
ci editor who has unsiicces fullv opjio«etl Ins debtors application to be declared 
4 an in olv cut on the ground that lie hid mule fraudulent transfer of property 
i cannot in a subsequent suit rai*( the pica that the transfers were fraudulent 
ind void He i barrel! bj the picvious decision which is as a judgment tn tern 
f under this sect on Lamyan \ HauluHn / ai 16 A L R 201 The decision 
, of the Insolvency Court amoiinls to conclusive jiroof as to the title in respect 
A of the ajieufU things chimed bj the applicant, not morel} a against him but 
j nb olutclv within the meaning of tins section Pita ram \ Jhttjhar 33 Ij„j 
; Ca* 798 see nl o Mu**mnnt \ Mathura 40 Ind (V 102 Tihmm v P C Dn*« 
i 17 A L T 737 

,) N here A npplud fo the Bombay High Court to be decl ired an insolvent 
y and a creditor of bis unsime sfullv opposed the application on the ground that the 

V debtor had made fraudulent transfi r«, the i reditor is liound bv the decision of 
ly the Bombay High Court and cannot m a subsequent suit filed in the Pun mb 
y Court rai«e the pha tliat tin transfir of the pror>crr} in i*mt wn fraudulent and 
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void, ui^pite of the fact tint the property m que&tion is situated in the ljWj 
1 he estoppel is not based mei elj on the piovisions of 8 41, Evidence 
even if it could be held thit the decision was not a judgment inrtm, p 
judgment inter pai tes and binds the creditoi Ram Raiain t I'" r S n 
Ind Cus '563=55 P E 1912 = 242 P W R 1912 v 

An ordei of an Insolvency Court refining to adjudicate a P ers t i 1 
on the giound that he was not u member of a firm vvhrcti naa . 
insolvent is not i final order which conferred upon’oi took a«av j ^ 
legal ehai toter within the meaning of this section and hence it is j 
intern Being a paitnei in a firm is not a legal character v 

Madias v Off Assignee of Rangoon 46 M L J 580=19-1 . i 

L T (H C ) 90=83 Ind Cis 174 see also Radha \ 

AIR 192b bind 121 = 22 S L R 105 An 'order adjoilieitm - . I 
m-olvent and vesting his property in the Official Receiver ^ r 

as a judgment m inn hut the grounds on which the orde 
siu.li effect Radha RiAtnt v 1 It Ganjabai, AIR 19-8 >~ 

R 10 > fJ 

Judgments in. othei cases The decision of an JJ l,™ for per-® 
minor in pioceedwgs lelating to the appointment of the gu M Jl0 tom ,lfe ' 
piopertv oi both of 'such imnoi or in curator-hip P roc ** .iLhreJ c^V 
judgments in t nn enumerated m this section, which i nr ^ P* 
against the world rinsatna \ Sahib Ifni 7 Ind Caa au - ^rfniini i" 
On an application foi probate of a V ill under the Tr 
Act 1881 which was opposed by the widow of the alleged J er t| ) eGu ir 
it appeared that an application has previously been :m 1 ,c lt lie * a 

and Ward- Act IsOO on behalf of the widow for a decl ft Ue^l 

guardian of the person and property of the infant so ^ ffb»*r f 

and that an application had been oppo eel b\ the ptese ? { j,y> the "['j. u 
lo be testamentary guardians of the propel ty nppo*"^ ^ /fr’i 
paopounded and that the Will had been found to be ® 'for the c 
question of genuineness of the V ill was not tesjitaica /./,,« T * 4 
proceedings umlei the Piobate and Administration Ac ? a j{ 

haiaborda 10 M 3S0 A judgment of a Civil y 

adoption is not adim sible between third parties a _e , ^ (l , * t 

matters decided therein Gw it Mahadei v Jagaliaj cl , \H 

Lolly Radha Chum 7 W R 33S Ymalalamma \ 

M H C It 276 ^ ^ l<* 

Value of judgment in rem in'subsequent cml K !fjpl * 

Dtichrst of Kingston <s Case 20 How fr 155, 537 the l 
indicted and tried m the House of Lords for biffi ) , j t he fan®, j, 1 
Kingston m Jlnith, 17G9 during the lifetime of her ) x rrl 1!r( in 
The Duchess pleaded that m a suit for jaetitntion ot n in the \ v 
against the Farl of Bristol in the Ecclosia-licnl Four , .wjirtd |l, u l i | ' 
Comt of the Bishop of London it had been decreed a j f, 0( l *k. r 

1769 that «he was a -pinster, and that the 3 art they * t i 

maliciously boasted and publicly asserted (though tnl ptich”’ 1 . ,r* r ‘ 

and contracted together in matumony It wns onjt , .i.d not c tT ,v f d“ 
Fee lea inst ical f onrt was not binding on the Crown, n nil' £*4 *Vr "** 
tion from prn\ mg tlint in fa* t there was a lawful nuum r. to tw I' { 

-uch decree on the grounds (1) that the crown was 11 nj)taii ,c '^ v M i '* . 

in the I^ulesn^tical Court nnd (2) that the decree ‘ (j f( j in f i 
collu ton of th« parties to such proceedings Sir » of ^ 

the unanimous opinion of the Judges) ud ' _ ir «l a« c ,fl(r ' „ .-i! r " 
sent* nee of affirmation of n marriage Imre lieen jV 0 cl um ^ „ 

on a question of legitimacy nn mg incidint-illy ll F . u , M n a tin ' , i ~ 

\ sentence in n ct=e of jaetitation lias been !M r«onal * ! .i 

a»rvil no against n marrin„i nn 1 m lik rt manner c**''* wf v* ' 

dinl'ty found'- 1 on ft supjxjsol marringe , , l,t r ] - p 

l * the mutt, or at 1-a t the parties again *t whom the er . tr 
juries to the m ntence and hn 1 nrqtue-cf 1 und<r H* 
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rtere parties anil had acquit, -ceil But although the law stands thus with regard 
to civil •’uits, proceedings in matters of crime and especially of felony, fall under 
a different consideration fir’t because the paities are not the same , for the King 
in whom the tru t of prosecuting public offences in vested, and which is executed 
by his immediate orders, or in his name by nine prosecutor, is not party to suih 
proceedings iri the Ecclesiastical Court, and cannot be admitted to defond, 
examinfe witnesses, m any manner intervene or appeal , secondly', such doctrines 
would tend to give the Spiritual Courts which are not permitted to exercise any 
judicul cognizance in natters of crime an immediate influence in trials for 
offences and to draw the deci ion from the cour e of the common law, to which 
it _olel> anil peculiarly belongs But if i\ direct sentence upon the identical 
question m a matrimonial cause should be admitted ns evidence, yet a case of 
] ictitation is of a different nature, it is ranked ns a cause of defan ntion only 
The entence lias only a negat*ve and qualified effect in , ‘ that the p irty has 
failed in hts proof, and th it the libellant is free from all matrimonial contract, 
as far ns yet appears ’ But it has b«.en contended that this opinion of the 
fudges, when ta\en apart fiom the reasons on which it is founded, is not 
entitled to much weight, it being merely an obiter dictum unnecessiry for the 
decision of the points submitted to them 2 Smith L C G7G, G77 In 
answer to the reasons, it is stated that nothing can bo more inconvenient or 
dangerous than a conflict of decisions between different Courts and that, if 
judgments m rein me not regarded as binding upon all Courts alike, the most 
startling anomalies may occur Taylor Ei § 1G80 But so far as section 41 
of tin, Evidence Act is concerned, the finding of the Civil Court in such matters 
is conclusive Manjannh \ Bamdaa 4C W N clxxvi But this section 
does not operate «o as to preclude the staiting of criminal proceedings on the 
matter appearing in the case but winch was not in issue in -the proceeding 
lelnting to L°tters of Administration Mali Muthu \ Servai, 4 Ivang 251 = 97 
Ind Cat. 10 j 4 = A I R 1926 Rang 202 see also Oates \ King Emjieior, 38 
11 J 163 

42 Judgments oideis oi decree 5 ? other than those men- 
tioned in section 41, me iele\ant if they lehte 
to matteis of a public mtuie relevant to the 
mquiij , hut such judgments, oiders oi decrees 
are not conclusive pi oof of tint which the} 
stite 


Relev ancy and 
effect of judgments 
ordei 8 or decree’ 
other than those men 
honed m section 41 


Illustiation 

A sues B tor trespass on his land B alleges the existence of a public 
right of way over the land, which A denies 

The existence of a decree m favour of the defendant, in a suit by A against 
C for a tiespass on the same land, in winch C alleged the existence of the same 
right of way, is relevant, but it i not conclusive proof that the right of way exists 
Scope of the section This se-tion admits all judgments not as ies judi 
enta, hut as evidence although they may not be between the same parties 
provided tiny relate to matters of a public nature relevant tv the enquiry Per 
Garth C J m Gajju Lai v Patleh ImI 6 C 171 (191) T B. So by this section 
judgments relating to matters of a public nature are declared relevant, whether 
between the nine parties or not Pei Mittei J in ibid at p 174 see also Collector 
y Pahd dhnrt 12 A 1 (F B ) The rea-on foi admitting such judgment is thus 
tated by Pontifex J in Gajjulal v Fateh Lai at p 183 “ In matters of 

public right the new party to the second proceeding as one of the public, has 
been virtually a party to the former proceeding and therefore he is properly 
excused So decrees of competent Courts are good evidence m matters of 
public interest such as the existence of custom in succession m particular com 
munities £uch decisions form an exception to the genernl rule which excludes 
jes inter alios actae Bat Batjiv Bat Santo! , 20 B 53 “ This section is the 

sum of Taylor’s section 149G( = § If, S3)” Norton Ei 22Q, «ee also tfadhab 
Chandra v faince Beuah, 7 M R 210 The, law on the subject is thus stated 


42 
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S 42 bj Taylor “ Uic exception ju««t sin tod !•» nllowed m favour of venlictM-d*' 
monts, and ollici adjudications upon subjects of a public nature (3mkom^ 
hilltn, L II 9 I q 471), such ft 5 ) customs {Bred \ Jackson, 1 Fa t 3->< > 
Burnet, Pen It 150), prescriptions, toll-* boundaries between piri J he J ,coumi 
or manors J3uscoe\ fjomax, 8 A. A I 193, TJiam\ liees, 

153), rights of foiry (Pun \ Cm ell, 0 "V A V 234, Huniphillv 

Ir I, R 13), liabilities to rppan roads ( II v 5/ Pancras, Pei « jj J . 

llunqhton, 1 E All 501) or scm walls {II v Leigh 10 A AE 393) 

(i Croughton v Dial e 12 M A W 205) nnd the like In nil cwsof »»«» 
ns evidence of reputation will be admissible, adjudications; ^ , n 4 if>i 
purpose are regarded ns a species of reputation —will al o be receiw . 
too, whether tho parties in tlie second suit be those who litigated tlie ,N ffl g 
utter strangers 1 he efitet, however of the adjudication, when a tr 

so far vnrj, that, if tho parties he the «*ame m both suits, they t) 

the previous judgment, but if tlie litigants in tho second suit w j„,(f 

tho parties in the first the judgment, though admissible, will nos _ Af 4K 
Deed v Talbott, 1 East 357 , Croughton v Dial e, 12 31 & W 20-> jjj „ * 
the enactment of this section such judgments were held nun* A qfl 

country Doorga s An; em/m CW K 232, Madhabv Tootne, i 

Tolaram v Mohan 2 Agra 120, Venlata v Subha, 2 M H O l . „], 

Ongan of the Rule It has often been ‘■aid that verdicts °^ u ”l\otd?nc^ 
ments, decrees and orders of Courts of competent jurisdiction, ^ fffn , 
reputation, nnu possibly, when juries were summoned at L this imi T 

consequently assumed to be acquainted with the subject in com ^nultfi 
have been a correct mode of stating the ground on which vermc , Kep^ 

Taylor § 024 Thus m Deed v Jackson, 1 East 357, Laurence J a fl 

tion would have been evidence as to the right of way m ta ^ | j) 

therefore the finding of twelve men upon their oaths except' 00 M , 


possible justification of the admission of such evidence a& an e ,ury ^ 
Hearsay Rule Wigninre. $ L)99 Because “that was , ,u„„ ntore fIl r. 
summoned de vicineto 


tiat w is r;i, an at P re 

summoneu ae vicineto nnd their functions were less him tec upto th? 

Pei Aide) son B in Pun v Curdl CMcfeW 254 So '“Sheni)”}, 
early part of the 18th century was meiely ? “a relic of *“ El 4** 
verdict was a conclusion upon their own knowledge * a >{u pr *he iury » ve L, 
Teat Ev 90 ft, 168 ff Butin the modern practice ne ,th * r J ^ instfji 
nor a judge s decree can well be regarded as a vehicle or r P percfi'^ 
sense That its acceptance was anomalous practice ca , , ,.jj 
E ngland in the middle of the last century it was ba« f C / 18 |s) Wltf i 
a ‘sort of reputation In Bnsco v Lomax 8 A A L - . v uta tion ’ 
said “It is not reputation but it is as good evidence that V* ^ 

same ca«e Pallet son J said ‘Now it is certainly dithcu ^ gum mon 00 ' ^ 
can be received merely as evidence ot ipputation , for a jury . , e j. to k" 0 -i f 

the body of the country at laige and are not themse . t ls gen 
matter Yet where a m Utei has been bpfore a jury, t n ® term ,t T 

given in evidence as a sort of reputation if I may, . r So "J , 
Calendar J said ‘ It is not precisely evidence of reput . e*t-il>I* SfVt 
be the principle on which they are admitted, the rule ha 
too many authorities to be now questioned (Etansv Me pi 

in all cases involving mitteis of public or general j nte V feC {K in ‘ u / Lori 
ts endence, a verdict or a judgment upon the matter < ^ 00 tne ^ ]? 

pronounced m a cause litigated between strangers to t' n® ' 1 pX1 ting 1 „ Jk t nj 
is also admissible not as tending to prove any spechc t by fl 
but as evidence of the most solemn kind of an adjuci * ‘ 

tribunal upon the state of facts and que tion of usag doubt * fit ^ pot 
Abmqcr in Pint v Curell, 6M AW 266 Tiuloi §6-4 hut it * 4 c<>rt 'tft’p t,l ' a 
verdict or decree should properly have an evidential „ V T,1 lh« »» 
to be forced into evidence on the ground of reputation an DeiO'**' 1 ' 'l 

to the Hearsay Rule If igmoie § 1593 In Ned v Duke] rece ife<l c i^'r 
Case 147 which was decided m 1882 such evidence was n D <r er Lal A c V 
the Reputation Exception to the Hearsay Rule hut as b 

explamwl in notes under section 6 supra In that ca e 


JUDGMENTS RELATING TO PUBLIC MATTER 


635 


"such evidence, admissible m ca-e-, »n which evidenco of reputation is received, g 42 
’ is not in itself in an> propel sense evidence of reputation It really stands 
upon n higher and a largir principle, &peciall) in cases, like the present, of 
t prescription it comes within the category of ics gestae and of declarations 
accompanying acts lhe effect ol this evidence is extremely strong 
1 to establish a state of possession and < njoyment of the fisheries ’ In the 
sime case Loid 0 Hogan said l I think the proceedings were admissible, not 
j ns evidence of reputation, which I agiee they are not, but of something higher 
and better than reputation of the possession in fact at the time of the bills 
\ being filed of the several fishery Lvidence of acts, and proceedings with 
reference to the river generall) — the leases, the covenants and reservations the 
H actions, the judgment*, the licence*, and the successful assertions of right under 
the patents — was propeily admitted ’ Lord Blackburn agreed thnt the Court s 
1 decree ‘13 perhaps not properl) evidence of reputation but as strong or 
stronger than reputation ’ In Rogers v Wood, 2 B it Ad 256 a decree of 
" Court by certain Judges was excluded when offered as reputation The Court 

* observed Here the persons acting as Judges had no knowledge of the fact 
except what they derived in the course of that proceeding ’ But see Duke 

s of JSeucadte v Braxlouc, 4 B A Ad 279 where Paike J said '‘Though they 
1 (Justices) are not proved to be re°idents in the county or hundred the) must 
from the nature and character of their offices done be presumed to have 
„ •sufficient acquaintance with the subject to which their declarations relate ” 
f Similarly in Eians v Rees, 10 A & E 155 Denman L C J said ‘ (The 
opinion of an arbitrator ns to a boundary is) formed not upon his own 
\ knowledge ns declarations used b) way of reputation commonly are ’ But the 
sounder view appears to be that adjudications on particular cases are analogous 
, to the presentments of particular aots in customary Court* and are to bo regarded 

* nther as res gestae or acts of ownership than ns reputation This is the view 

4 that has found mtfet favour with the Courts (R v Bnghtside Bierloio 13 Q B 
' 933) and it seems to receive some support from a recent case in which it was 

held thnt old depositions are not admissible under this head of evidence if they 

* contain testimon) only as to particular facts 1 lercct y Denne, (1904) 2 Ch 631, 
i 1 (1905) 2 Ch 638, B tils Ei 234 

\ Cases in which judgments were held admissible where they relate to 

public matters In the case of customar) commoners, a verdict in an action 
' tor or agninst one is evidence for or against another claiming the same right 
f Reed v Jaikson, 1 East 357 , see Petrie v Mittal, 11 Ex R 569 Poseoe Ev 192 
■ So a verdict with reg ml to a public right of wa) Reedy Jackson 1 East. 357 
>! A judgment in favour of a lord of a manor on 1 quo tiarranlo for usurping 
a franchise is evidence of the right even against copy holders of inheritance 
'' Coinanou Bail of v rifieboTs, 13 M AW 313 In n suit for pre-emption based 
^ on custom evidence of decrees passed m favour of such a custom in suits in 
'' which it was alleged and denied is admissible evidence to prove its existence 

5 The most satisfactory evidence of an enforcement of a custom is a final decree 
t based on the cu tom Gu> dagal y Jhandu, 10 A 585 , see also Lochman Rai v 

j Akbar Khan, 1 A 449 , Shimbhunath y Gagan Chand, 16 A 379 Hamath a 
JHundtl 27 0 379 (391), Kalian Das v Bhagaathi, 6 A 47, Akbarkhan y 
t Sheonaiagan , 1 A 373 Sheobotan v Bhairo 7 A 880 Judicial decisions 
J recognising the existence of a disputed custom amongst the JninS of one place 
j are very relevant evidence of the existence of the *ame custom amongst the 
J Jams of another pi ice unless it is shown that the customs are different, and 
J oril evidence of the same kind is equallv admi sible There is nothing to limit 
d the *copo of^ the enquirv to the particular locality in which the pexson netting up 
l the custom re*ides Hainabh y Mandil, 27 C 379 A judgment of a High 
J Court as to the transferability of similar tenure in an adjoining village of the 
J same pergunnah is admissible as evidence of such usage under section 42 of the 
Act Dalglish v Gvxuffcr 23 C 427 In a suit brought b> the trustees of a 
j temple to recover from the owners of certain lands in certain villages mono) 

J claimed under an alleged right as due to the temple Held that judgments in 
, other suits agam«t other persons in which claims under the same right have been 
t { decreed in favour of the tru*tee& of the temple were relevant under s 42 of the 


S 43. 
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\ct ns relating to matters of n public nnltm liamaiamiv j 

When thi ([tuntion n* to the nature of inleast of n certain family and * « 
shrine was decided by u decree, tlint decrie, iliou^h iiotojwratingMjWJjf 
between the portion in a subsequent emt, is (dill admissible under tni 
to allow that the disputed villages fur in |» irt of the shnne 
hcshnnao 1 *i It 025 (9 15) , w o also luihl nstinn v <• tertian/ of km , » { ; * 

< 1S.J) l he decisions as to tin rale of rent in previous suits art ^ 

« v uli rice of local though tin knnntH in the cn^s o^oro ^ 

pirtiCb to th< in J ntnaut Vitnrja\ I ana Chart 1 1 M 3C1 The .^t 

It v mtili in niconlnnu with Milage custom has won recorded w 
oflictr is important twdenteof custom, hut not conclusive proot o ^ f 
Hit a Singh, 2 A 19 ihit proof of n cu tom whereby the zennn ^ |n ^ 
i« i ntitlrd to one fourth of thi purchas* money when rt hous ^ |. 0 f^liii» 
Milage is sold pnvntelv is not proof of sundar custom in F° 
execution of deems Kalian Dai \ Ilhagirathi, C V 4i(r *>) 

In dialing with the c i to of n particular family* the eudeneeg'^^j ^ 
lions hitwem immliers of that family which rai e the question ltl jgment & 

toons of Courts ns regards the caste of a family an. relevant 11 'j 8|) jelcrs"' 

evidincc tho recital in the judgment of thecvidciiw of the wane ' . j e jof&r 

especially when the oiigmnl depositions Imvi been destroyed > jg, Ap 

Maharaja of Kohapnr v S Sandora,,,. 18 M 1=\ I » A I R ^ 

nunt is ronclueivc proof of its correctness GopiSnn da ri ' *j W ger f. 

Cal 191 Previous judgment is sometimes admissible ao , ffj3n ottV 
Remarks made incidentally in judgment about another p , the 
in suit are not admissible Hie proper way I K s? 

'"’v# 


who made it Bonn an hi \ Sheochand, 8'i Ind Cis 795“ A between 
384 When a question of status is in i«sue, judgment C((lt «uil» 


parties in mutation cases succession certificate cn e- Aentn/y 

possession etc are ad mitsible m evidence They arc of » . . v 1/t B 
and constitute proof sufficient to shift tho burden « mcljrincnt not 
A I It 1924 Nag 387 It .» well settled tint, "It f 

pailes nmy he used in cvtdnico in certain circumstances a , ul | 

a relevant fact, oi possibly ns n tr msnction, the recuais J 

be used ns evidence in a litigation between parties Has . Rifflf'iJ. >1 
20 C W N 043-23 C L T TO J- 33 ind Cns 29S sec jjojj 
Ham mam 24 C 533 (r 0), DMlo \ 1 ^ 1,0 Pmal, , Wfi, 

I A 10 Tepn v Ra/am 23 C 5'-2 C ^ L C 593 S 

.’OI A 24-0 C W N 3S6 3/alcammonv O Dea, 10 n u 


Cortmcan 3 App Cas 04 1 


The defendants m a civil case for damage were fried and 

ions Court at Fat idkot of the murder of L and senten ( ,n . . f 


Sessions Court at Fai idkot of the murder 


irt# r 


for life, and after the expiry of about three years they w t r ®^ ria i 
tion with various other prisoners) at the time or tne brougW, ^ iti 
plmntifia who were the minor sons of U !■’» broth -?’ J ( '° “ 


'released 

plmntitts who were the minor sons of Ij, Hnll us Oii'-I' -, 

suit claiming damage ihe judgment of the 1 nrI *hnt def en ° 
offered a-5 evidence- in the civil proceedings for provi o i tnis sible J n s *H‘ r 
ihe death of L Held that such judgments were n0 , , m ( er est °‘, a (r iil * 
Bishcn Das's Ham Lahhaja 106 P R 1915 The mor o {ute suC^ , n ]t>H 
of the public m the details of a murder trial cann° ^2, and 
matter of a public nature’ within the meaning or sec ^ nJl tter 
of the Paridkot Court is not therefore relev ant as reiati g 
nature Ibid . , jflifl 


43 

Judgments 


Judgments, otdeis ot decrees, otlie an d & ‘tip! 

_ tioned in Motions 40, 41 nf a ” c h 
... ,nt unless tho existence Of bOT > , Its 


tl0 m^ l n sections 40 
to 42, when relevant 


HUS'* — - l W Inf 

older ot decree i‘ [ ■> f' ’®*'i l0 n of *1“ 
v *mt under ^oiuo other pro 


/ 
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j Illustrations fcr 43, 

(a) A nnd B «epiritel> B uc G for a libel which u fleets upon each of them 
C in each c« e ays tint the matter alleged to bo libellous i« true, and tin 
circumstances nre such th it it is probably true in each case, or m neither 
'> V obtains a decree agun-t C foi damages on the ground that C failed to 
* nnkt out ins justification The fact is irrelcv mt as between B and 0 
1 il>) A pro-ecutes B for adultery with G, As wife 

B denies that C i- A’a wife, but the C ourt convicts L of adult* n 
Afteiwards C is piosecutcd foi bigimy in mairying B duiing A s lifetime 
C &a\s that she never was A’s wife 

The judgment agam«t B is irrelevant as igain^t C 
(e) A prosecutes B for -haling a cow from him B is convicted 
A iftcrwards sues C for the cow, which B had -old to him before lus 
, coiiMcttou As between A and C, the judgment agunsfc B is irrelevant 

(d) V has obtained a decne for the possesion of land nguntB C Bs 
c on murders A in con equence 

The existence of the judgment is relevant, as -howiwg motive for i crime 
* (e) A is charged With theft and with having been previouslj convicted 
1 of theft The previous conviction is relevant as a f ict in issue 

* if) A is tried for the muidtr of B The fact that B pro-ecutcd A foi 
Mi bel nnd that A was convicted ind sentenced is reliant under section 8 as 
showing the motive for the fact in issue 

Principle It is well settled that a julgtuent tit pci sonant is not ulnufted 
m a suit between -trnngeis oi i party nnd astrangci < xccpt m a question of 
public or general intere-t J hough the above mle is well settled, the iea°ons 
, of the rule nre by no meins cleir Such judgments when tendered against 
"ti ingeis arc sometimes haul to be excluded a- opinion evidence It v Ion tame 
1 lot can 11 Q B D 1028 , sometime- ns hearsay {Step lit 14 I lliait s 820) 
though it has been objected to this view that even if the Judge were c died a- a 
witness h* would not be competent either to pronounce oi to prove his judgment, 
but moie coinmonlj on the ground expressed in the maxim res into alios acta 
{oi judicata alien noceie non debcl it being considered unjust that a m m should 
be affected, nnd till moie that he -hduld be bound by proceedings m winch he 
could not make defence cro sex inunc or appeal) This however, though i 
legitim \te ground for refusing conclusivenc&s to «Ueli judgments, seems no 
satisfictoiy leason for denying them admissibility since it is to be remembered 
that the objection of re-> tnlei alios acta will not sufhco to exclude other and less 
solemn acts of strangers if relevant to the issue Phip El 3id Ed 3S4 So 
where the instance of judgments orders or decrees is a fact in issue or a relevant 
fact under some other provisions of tho Act, the judgments orders oi decree- 
are not excluded 

Scope of the section Se< tion 40 deals with judgments which render the 
matter res judicata between the parties section 41 deals with judgments winch 
nre cnlled by English lawyers as judgments in icm nnd which from their special 
character nre conclusive ngam^t all the world , and section 42 deals with judg 
ments wh ch as relating to matteis of a public nature are rele\ant though not 
conclusive, between stringers to the suit 11ns section contains the general 
rule of exclusion, namely that all other judgments are irrelev ant lo this rule 
however there is a highly important limitation A judgment though mndnu 
sible for proving the truth of what it a sorts may he valuable as evidence for 
some other purpose Its very existence may be a fact in is-ue, nnd then of 
courso evidence of it may be given or it may be a fact relevant within «omo 
one of the classes of relevant fncts given in the Act nml then, again evidence 
of it can be given [tick es 8 11 13, 54 cxpl (2)) Cunningham Et 190 So 
this vection expressly contemplates cases m which judgments would be adnu 
sihle under other sections of the Act, which are not admissible under s 40 41 
or 42 So the cases referred to in this section are such ns the section it«el£ 

* rhia lllustiation was added to s 43 by the Indun Evidence Act (18727 

Amendment Act, 1891 (3 of 1891) s 5 1 
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Illustrations £» 43 , 

(a) A ami B sepiritelj sue C foi i libel which it fleets upon each of them 
G m each ci«e m>s thit the matter alleged to be libellous is true and th* 
circumstances aie j»uch th it it is probably true in each case, or in neithei 

\ obtains a decree against C foi damages on the ground that C failed to 
make out hi3 justification The fact is irrelevant as between B md C 

(b) A prosecutes B for adultery with G, As wife 

B denies that C 1 * A’s wife, but the ( ourt convicts B of adultrn 
Afterwards C is piosecutcd foi biguny in manying B dmmg A’s lifetime 
C say-. that she never was A’s wife 

f lhc judgment against B is irrele\ant is i gainst C 

(c) A prosecutes B for stealing a cow from him B is convicted 

A ifterwards sues C for the cow, which B had sold to him beiorc lus 
conviction As between A and C, the judgment igunst B is irrelev int 

(d) A has obtained a decree for the possession of land ngun°t B C, B» 
son, murders A in consequence 

lhe existence of the judgment is relevant, is showing motive for i crime 
* (e) A is charged with theft and with having been previously convicted 
of theft The previous conviction is lelevint as a t ict in issui 

^ (f) \ is tried foi the murder of B The fact that B pio-ecuted A foi 
libel and that A was convicted md ‘•entenccd is relevant under section 8 as 
showing the motive for the f ict in issue 

Principle It is well settled that a julgment in yenonam is not idmtlted 
in a suit between strimgeis oi a party and a strangei * xeopt in a question of 
public or geneial interest 1 hough the abov e 1 ule is well settled, the lea^ons 
of the rule are by no means cleu Such judgment-, when tendered again «t 
«tringeis are sometimes said to be excluded as opinion evidence R v Fontaine 
1 toi can 11 Q B D 1028 , sometimes ns hearsay ( Step -lit 14, 11 bait s 820), 
though it has been objected to this vmw that even if the Judge were cilled a a 
witness he would not be competent either to pronounce oi to prove his judgment, 
but inoic commonly on the ground expre-sed in the maxim res inlet alios acta 
(oi judicata alien nocei e non dcbel it being consideied unjust thnt a man should 
be affected, and still moie tint he ‘-hduld be bound, by proceedings m which ho 
could not make defence cro sex inline or appeal) Thi« howevei though a 
legitimate ground foi refusing conclusiveness to such judgment*., ceems no 
satisfactoiy reason for denying them admissibility since it is to be rcmembired 
that the objection of ica into alios acta will not suffice to exclude other and less 
solemn acts of strangers if relevant to the issue Phxp Ev 3rd Ed 3S4 Po 
where the instance of judgments orders or decrees is a fact in issue or a relevant 
fact under some other provisions of the Act, the judgments, orders oi dectees 
are not excluded 

Scope of the section Se< tton 40 deals with judgments which render the 
matter rex judicata between the parties, section 41 deals with judgments which 
are called by English lawyers a-, judgments m tem md which from their special 
chai icter are conclusive against all the world , and section 42 deals with judg- 
ment-) wh eh as relating to matters of a public nature ire relev mt though not 
conclusive, between stringers to the suit ihis section contains the general 
i lilt of exclusion namely tint all other judgments are irrelevant lo this rule, 
however there is a highly import mt limitation A judgment though inadtm 
sible for proving the truth of what it as'vrts may be valuable as evidence for 
some other purpose Its very existence may be a fact m is no, and then of 
cour-e ev idence of it may bo given , or it may be a fact relevant within some 
one of the classes of relev mt facts given in the Act and then, again, evidence 
of it can be given [tide ss 8 11 13, 54 expl (2)] Cunningham Ei 190 So 
this section expressly contempl ites cases in which judgments would be admi 
sihle under other sections of the Act which are not admissible under s« 40 41 
or 12 So the cases referred to in this section are “mob, as the section it«cl£ 

* rhis Jliitsli of ion was added to s. 43 by the Indiin Evidence Act 118721 
Amendment Act, 1891 (3 of 1891) « 5 
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illustr \t( ®, n v , when the fact of any p irticular judgment ha\ mg been given is a 
matter to bo proved m the case As for instance, if A sued B for “lander, in 
® »>mg that ho had been convicted of forger}, and B ju tiffed upon the ground 
that the alleged slandei was true, the conviction of A foi forger) would b< a 
f ict to be proved b) B like an) other fact in the ei®e, and quite iricspective of 
whether A had been actually guilt} of the forger) or not This would be one 
of the m in) cases alluded to in s 43 Per Gaith C J in Gajjit Lai v Fateh Lai, 
6 C 103 Section 43 declaies all judgment®, orders oi decrees, other than those 
spccihed m sections 40 41, 42 to be irrelevant unless the existence of the judg 
ment I s - itself a fact m issue or is relevant under some other section of the \ct 
ret Beaman J m 1 lahamad v Hasan, 31 B 143 (152) In Collector of GoiaUt 
put v Palakdhari 12 A 1 (23) r B , SI* night J said “I do not think that in 
tal ing this view I am doing an) violence to the lnnguigc of s 43 of the Evi 
dence Act, which if I understood it aright, declares thnt judgment®, orders and 
decrees other than those mentioned in ss 40, 41 and 42 are of themselves irrele- 
vint that is, in the ‘*en«e that they can have nn> 6uch effect or operation as 
mentioned m those recited sections qua judgments otders and decrees, but I do 
not tike this to make them ab^olutel) inadmissible, when they are the best evi 
dence of ®ome thing that mav be proved aliunde ’ So a judgment or decree not 
vitet partes is not idmissiblc in evidence under this nction unless ns a fact in 
issue or as a lelev ant fact undei other sections of the Lvidence Act HUendra 
v Ramcsuar 87 Ind Ca® 849 = 0 P L T 034= 4 Put 510= A 1 R 1923 Pat 
025 see al o Ka\lu Nath v Jagat Kishoit 20 C IV N 643 = 23 C L J 5b3= 
35 Ind Cas 298 see al® o Shanf ai Gancsh v Kesheo AIR 1930 N 1 (F B), 
Shamsunder v Rami helauan AIR 1929 Pat 739 


Existence of judgment etc is a fact in issue —If the object of the judg 
ment be morel) to prove the exi®tenc< of the judgment its date, or its legal 
consequences the production of the record, or the proof of an examined copy ia 
conclusive evidence of the facts agaust all the world This rests on the gronud 
th it a judgment is a public transaction of a solemn character, which mu t be 
presumed to be faithfully recorded [Alnnaih v Paresh 9 C W N 402 (410) J 
Therefore, if a p irt) indicted for any offence has. been acquitted, and sues the 
piosecutor for malicious prosecution, the record is conclusive evidence for the 
pluntiff to establish the fict of acquittal although the parties are necessarily 
not the ® ime in the action as in the indictment (Legalt v Tolleury 14 En t, 
302) , but it is no evidence wh itever, that the defendant was the pro editor 
even though his name appeal on the back of the bill or of his malice or of 
want of probable cause {Parcell v Macnamara 9 East 361 , Incliedon v Berry 

1 Oimp 203 N A , Aqhore v Radhtka, 14 W R 339, Keramat v Gholam 1 
IV R 77), anil the defendant notwithstanding the verdict is still at liberty to 
prove the plaintiff s guilt Taylor § 1607 , but see Jadubat v Sheosaran 34 A 
26 So a judgment against a master or principal for the negligence of bis 
®erv ant or agent, is conclusive evidence against the ®ervant or agent of the fact 
that the master or principal has been compelled to pay the amount of damages 
awarded , but it was not evidence of the fact upon which it was founded, namely 
the misconduct of the servant or agent Greeny hen Raet Co 4T R 59U, 
Pickard v Hitchcocl faM & Gr 165 per Cres&ucUJ, Tijler \ Ulmer", 12 Ma«® 
166, pa Pari ct C J Taylor § lb67 ‘So a judgment recovered against a 
surety will be eviih nee for him to prove the amount which he has been compuleii 
to pay for the principal debtoi but it furnishes no proof whatever of his having 
hecnli gaily liable to pay the amount through the principal s default Atnpv 
A orman, 4 Com B 884 The ®amc doctrine will appl) to other ca«es where 
the part) has a remedy over as for contribution, or the like Pouell v nayton, 

2 N R 371 hip v Bi igham, 6 Johns 158 Griffin v Brown 2 Pick. 304 

an action against n suret) whire the defence was th it the plaintiff hau J«5cne« 
certain monevs from the principal in satisfaction of his dam at , it was nem 
tint the plaintiff, on traversing this plea might put in evidence a 
recovered from him by the a -ignee of the pnncipil for the amount 

ns money hid to their use not indeed as conclusive proof that the money ni« 

been paid to him by the principal in the way of fraudulent preference, « ‘ J 
showing thnt he had actually repaid the money to the assignees, and as generally 



IRRELEVANT UNDER SOME OTHER PROVISIONS GS9 

explaining- the transaction Pichaid \ Hitehcocl , G M & Gr 151 ’ Taylor § S, 43 
151 

“If the object he to dibcrcdit n witness by proving that he Ins given 
different testimony on n former trial, the judgment m that came, though the 
litigating pirties be strangers, will be admissible foi the purpose of intioducing 
the ev idence of Ins formei statements Chatges \ Shorn in, 12 Mod 343, 
fovtei v Shan, 7 Serg A R 150 ” Tagloi § 1G68 In an ejectment, the question 
being as to the legitimacy of the plaintiff, his mothei wlio wis a witness stated 
on cros» examination, that she ‘ was nevei before the Magistrate about the child, 
that she never said the child was bom before marriage, that she never affiliated 
the child ’ Held that an order of affiliation made by Magistrates, who were 
dead was admissible for the purpose of contradicting the witnes- 11 atson v 
Little,*) H AN 472 *29 L J hx 270 

Irrelevant under some other provisions of this Act Ordinarily i state 
ment of opinion made by the JmRe m a prev ious judgment not mle> pm tes 
is no evidence m a subsequent case Hamath v Mohan Lai , AIR 1929 Lih 
123*10 L L J 519 Judgments in previous suits is regards the value of the 
entries in the revenue papers are admissible in evidence Lagediai v Hanumnn 
S‘ngh, 7 L R 10 (Rev) 

In a suit by plaintiffs for a declaration that the sale of suit land is not 
binding on them, the land being ancestral land, the judgment in a previous suit 
by the same plaintiffs but not inlet paries for a declaration that alienation of 
put of the land in suit was no' binding on the ground of the land being 
ancestral, can only be tieated as admissible tor the pui pose of showing that on 
former occasion the right of the alienee to alienate part of the property m suit 
was called in question on the ground that the property was ancestral The 
finding of the Couit in the previous suit that the property was ancestral is not 
relevant Partap\ Molhu 8 Lah L J 492 = 9Glnd Gas 998=27 P L R 544 

A judgment between the plaintiff ancl third parties is not admissible though 
the f lets found therein may support plaintiff’s title, disputed in the present suit 
Raji/iflj Prosa/l v Kheslio Piasad, 5 Pat L T (Sup) 1 A I R 1925 Pat 68 
Where title of i party is m question a previous judgment not inter pa) les 
though not re? judicata is a valuable pioof of title and is admissible under s 43 
re id with s 8 Abdul Maud v Ttikmam, 101 Ind Cas 774 

In asm %sing the market vxlue of a piece of land the price paid m other 
transactions relating to land in the neighbourhood is admissible in evidence, as 
previous decisions m Land Acquisition cases are relevant m a subsequent case 
where the market value of the land in the same neighbourhood is in issue 
Madan Mohan v Seerelan/ of Stale, 78 Ind Cas 557 

An order of the Board of Revenue is not evidence m a cise before the 
High Court but the latter should riot make a decree m dis onance with a 
decision of the Board withqut fully considering and giving all weight to the 
reasons advanced m the making of that decision 1 [anno Choudhw y v Mtuidn 
3 Pat L J 188 = 5 Pat L V 97 = 43 Ind Cas 393 

One N, who was a usufructuary mortgagee of the share of one It leased 
her right to recover profits in that share ns well as her own share to the 
defendant for a number of year- R redeemed his share but the defen 
dant s name continued to be recorded as a le-see There was a litigation between 
the defendant and R and the former was held liable to account for the profits 
of R'« share during the years in dispute He brought a suit against the 
latnbardai in the Revenue Court for recovery of profits of the shares of R and N 
for the venrs m suit fhe suit was decreed on the ground that he was a recorded 
co-sharer The lambarda) brought the present suit for a declaration that the 
defendant had no right to recover profits the lease in his favour having come to 
an end by the redemption of mortgage The defendant pleaded an arrangement 
between himself and R bv which he was allowed to remain in posses ion during 
the unexpired portion of the term of the lease He produced the judgment of. 
mortgage suit between himself and R in evidence II eld, that the arrangement 
pleaded by the defendant could be set tip in defence and the judgment was 
admissible under the provisions of s 43, as being relevant to prove Jt 
Mahomed Ahmed v Ma*th ulla Khan, 13 A L J 317*28 Ind Cas 387 
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S 43 


Recit'd in the judgment in the claim case is not evidence under this section 
Satmdta v Krishna human, 36 Ind Cas 882 

As li rule judgments, orders or decrees are admissible if thej are admissible 
undei the provisions of ss B, 10, 11, 12 or 43 of the Lvidcncc Act So far as 
a judgment in a cn«o under s 9 of the Specific Relief Act is concerned it doe 
not come under s 41 or under s 42 and it is relevant only under s 13 amiss 40 
and 43 that i- to saj as evidence of a transaction or instance where the right to 
possession was claimed or disputed and also as evidence to show that there 
Was such a judgment or decree, or in order cither to found a further claim or 
detei mine whether cogni since should or should not taken of a suitor whether 
a trial should or should not lie held Chhadel v Sjtd Alt, 83 Ind Cas 979 (981) 

Judgment of Criminal Courts in subsequent civil cases In an action for 
damages caused to the plaintiff by hie negligently =4 irted on bis land by the 
defendant the fact that a Criminal Court had found that the fire was accidental 
is not evidence and the judgment of the Criminal Court is inadmissible in 
evidence Mating Pint v Mn Ih&Ngue 1923 Rang 143=* 2 Ring 549, see also 
ih v Shed h, \2 W R 477 , 4 gharry Radhdha, 14 W R 329 The judgment 
of a Munsiff who, disbelieving the genuineness of the signature of the executants 
of a bond on which a suit had been brought directed the prosecution of the 
pluntiffs in the case of forgerv, is not legally admissible in evidence in a trial 
for the offence Gogin Chundet v Empiess, 6 C 247 = 7 C L R 74, set also 
RajKttmnns Banin Sundari, 23 C G10, Pci Rami/nm J In JSitga hurtda 
Sarnia v Kashinalh 3W R 26 the decision of the Criminal Court was sought 
to be used as evidence in a civil suit but the Court held that thfe decision was 
not conclusive See also Rarnlal v Tnlaiam 4 A 97 Bissonauth v Bara 
Gobnida, 5 W R 27 Doorga Das v Doorga Charan, 6 W R C R 26, Ooma 
iiauth v Raghiinaulh, Marsh 43 Taiapada v Kahjmda, 28 C W .N 587 
But in Raj humat i v Bama bundati 23 C G’O at p C18 Ghosh J '■aid *1 
am not prepared to siv that the decision in the civil suit would not be admissible 
lit criminal cases if as I understand it to be the mam issue m both the ca«e_s 
is identically the same See also Manjanadi Debt y Ram Dass, 4 C 3\ N 
clxxvi In a uit tor malicious prosecution the order of the Criminal Court 
acquitting tho plaintiff 13 admissible in evidence Although the reasonings in 
the judgment and the conclusions drawn fiom them are not binding or con 
elusive yet the judgment may be looked into for the purpose of seeing what the 
eiununstinces were winch resulted in the acquittal Rai Jung Bahadut \ Rat 
Gaidai Sahog 1 C W N 537 see also Jadubai v Sheo Saran 21 A 26 

The judgment m a criminal case is admissible in evidence to sliow what 
order has been made who the parties to the dispute are, and what the land in 
dispute is ami who h entitled to possession Krishna hath v Mahomed Mafr 
21 C W N 93, Dinomoni v Biojo Mohim, 29 C 187 (P C )=G C AY N 387 


Judgments, etc are admissible, meaning of The general principle is ^nt 
the mere existence of a judgment its date andlegal consequences, are conclu 
sively proved, as against all the world by the production of the record, but that 
it furnishes no proof whatevei of collateral ficts even though, as between the 
pirties to such judgments themselves, such facts must have been proved. The 
judgments in pet sonant though generally binding upon the parties and privies 
thereto may be ti«ed as against third persons, for the purpose of proving conclu 
lively against them, in the absence of fraud upon them the relationship between 
the parties mid of the extent of the relation, though the judgments cinnot be 
used m favour of such third person Abinnsh Chandta v Paredi Kath J 
G M N 402 Judgments and decrees recognizing rights between parties to 
a suit or between persons whom they represent are not conclusive hut are 
admissible in evidence under s 13 though the parties in the present suit are 
different from those m the former suit Naranji v Depa 3 B 3 see « o 
Zmnut 4h ^ Boo, oo Da-, 22 M R 305 Lalshma,, v Amnl 24 B CM 
Govi v hheroil A.I R 192j Cal 194 Tlie faetr that n judgment is admitted 
m evidence tn order to prove that there was litigation which terminated in a 
certain wiy does not make nil the recitals «n that judgment put of the evidence 
in the -ubsequent action ibdul I nUf \ Abdul Hug 23 G W N 62=81 Ind 
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Cns 667, see also Tnnutana \ Roll am 12 II L J 324 (T B)=45 M 332, S 44 
hadimalh \ Tagat Ki^hote 2ft C W N 643 = 23 C L T ”)83, Laroda v Uma 
Kama, 6ft C 170 Where a judgment inlet patted contnins a recital of the 
pleadings, it is admissible in evidence, if tlieiecital ipfer* to a point m issue 
Udamnnthal v Pat a mean at h \ I R 1ft >r » Mad 996=8") Ind Cas 99G=22 
L A\ 46ft Statement-* in the judgment as to the respective claims which the 
pai tics put forward are not evulenci at all Chhadel \ bayad Ah 86 Ind Cas 
979(981) But where the pleading is not available and the Mib«tnnce of the 
pleading it> narrated in the jttdgmt nts the judgments furnish evidence of the 
allegations made by the parties on that occasion Kaifash v Bijoi), 72 I ml Cas 
fiftft, see nl«o Pm hath/ \ Pm no, ft (. 686 Bhai/a \ Pande dC L 1 621, 

Byathammay Aiallu 1>M 1ft thnnia \ Kotulat 16 61 378 Krtshmsuamt 
\ Rajaaopala, 18 M 73 Malcotnson v 0 Dca 10 H L C 693, Lyell v Kennedy, 

(lSSft) 14 A C 437 Ketly Deiomhtte 8 A C 136 

44 An} pnt\ to ,i suit 01 otiioi pint ceding mi} '.lion 
rrmut or colliiMon ,lnt "" Hgment, oidei m electee which Is 
in obtaining judgment iele\ mt unuti section 40, 41 oi 42, and 
or incompetencj of winch Ins been pioved by the advene patty, 
onrt, maj be proved w H delneied bj a Court not competent to 
delnei it, oi w is obtained by fraud oi collusion 

Principle If a judgment be i direct and decisive sentence upon the point 
so long as it stands, it is to be ndmitted ns conclusive evidence upon the Court 
and is not to be impeached from within jet like all other acts of the highest 
judicial nut horitj it is impeachable from without, although it is not permitted 
to show that the Courts were mistaken, it inaj be shown that they were misled 
I raud 13 an extrinsic, collateral act which vitiates the most solemn proceedings 
of Courts of Justice Lord Coke says it avoids all judicial acts, ecclesiastical or 
temporil Pei Su TT llliam De Oiey in The Ditcher of Kingston s Case 3 
1/ou St Ti 355, 537 The principle on which this section rests is thus stated 
bj Loxl Btougham in Randan v Bechet, 3 Cl ilT 379 “It is said that the 
whole of these proceedings spring from a decree of the Court of Exchequer in 
Ireland, and that that decree being ptonounced b\ a Court of competent juris 
diction upon parties legally before it cannot now be questioned in another 
Court of coordinate jurisdiction, but if brought into dispute at all should be 
brought into dispute m the Court where it was originally pronounced I agree 
generally to the propo ltion, but I must add to it, this one qualification, that 
j ou may at nil times in a Court of competent jurisdiction — competent as to the 
subject in itter of the suit itself — where you nppe ir as m actor, object to a decree 
made in another Court upon which decree your adversary relies, and you may 
either as actor or defendei object to the validity of that decree, prov ided it was 
pronounced thiough fraud contrivance or covin of any de cription or not in a 
real suit, or tf pronounced in i real and substantial suit between parties who 
woic really not in contest with each other This rule has been embodied in 

the Indian Lvidence Act Bari alunnissa v Fa-'l Jiuq, 26 A 262 (283) So 
under tins section the defendant is entitled to show that the decree is obtained 
by fraud Ibid see also Hara Krishna v Ramesh, G2 Iud Cn> %2 = G P L J 
373 

Scope of the section When one of the parties to a suit tenders or has 
put m evidence a judgment etc, under section 40 41 or 42, it is open to the 
other party under tins section to avoid its effect on either of two grounds, (n) 
want of jurisdiction in the Court which delivered the judgment, {b) that the 
judgment was obtained through fraud or collusion A oit Ex 218. Section 44 

lays down that any pirty to a suit or other proceedings may show that any 
judgment, order or decree which is relevant under s 40, 41 or 12, and which 
has been proved by the ndver-e party, was delivered b\ a Court not competent 
to deliver it or was obtained bv fraud or collusion Ptayag Human v Sua 
Prowl 93 Ind Cn- 385= A I R 1926 Cal 1 = 42 C L J 280 (428) This 
'•ection was construed by Maclean C 7 and Banerjee J m the ca*e of Rajib 
81 



C42 


THE INDIAN EVIDENCE ACT 


S 44 Pawley \ 1/iUiam Sendk, 2" C 11=3 C W N 660 find it was held that a party 
to a suit can show that a deciet obtained by the opposite party against him m 
another mt was obtained bj fraud and it is not necessnrj for him to bring 
an independant suit foi netting it aside See also Ahmedbhoy v Vullubhoy, 6 B 
7 OH Manchha Ram \ Kahdas, 19 B 821 Nistanm Dassi v A undo Lai Bose, 
30 C 369 = 7 C W N 353 When a decree which has been obtained bj fraud 
is sought to be used against a peison, he is entitled to show the true nature of 
the decfee, notwithstanding the fact that lie has not previously taken steps for 
cancell \tion ot the decree But wheie he is a partj to the decree and the 
materials on the record show that he did subsequent!} act in accordance with the 
decree, he cannot be peinnttcd to challenge the deciee unless he set-5 out apecificallj 
the circumstances which constituted the alleged fraud on him and on the Court 
Puhn v Salya Chatan, 73 Ind Cas 548 ‘Tins section provides tint anj 
partj to a suit or other proceeding may show that an\ judgment, older or decree 
which is relevant under section 4U, 41 or 42 and which Ins been pioved by the 
adverse party was delivered bv a Couit not competent to deliui it or wa 
obtained bj fraud or collusion lhe applicition of tins rule it will be obsened, 
is limited onlj to cases in which a dicrec is treated as relevant under section 
40, 41 or 42 of the Indian Evidence Act None of these sections has anj 
application to execution pioceedings Section 40 deals with the question of 
lelevnncv of a judgment order or decree as barring a second suit or trial 
section 41 relates 10 the relevancy of a judgment in rein while section 42 deals 
with the question of re/ev incj and effect of judgments relating to matters of a 
public natuie When however, an application is made for execution of a decree, 
the execution proceeding is a continuation of the suit , it is incumbent upon the 
Court to execute the decree liecnuse it is the duty of the Court to give to 
the successful partj the fruits of the litigation Consequently the principle 
which underlies the cases of Rajib v LoJhan, 27 C 11 and Nistat mi 
v Nando 26 C 891 has no application to proceedings m execution of 
decrees" Dtvta Nath v Bhaguandm 14 C L I 648, pet Modi et jee J Section 44 
is applicable not onlj where a previous judgment i>5 attacked on the ground 
of fraud or collusion but al«o where it i* alleged to have been obtained owing 
to the gross negligence of the guardian ol the person disputing it Ram 
Rahannay Saul an Yet amnia, 74 Ind Cas 218 = 18 L W 49 = 47 M L J 
324 = A I R 1923 Mad 718 = 33 M L T 46 The principle laid down in 
section 11 of the Civil Procedtno Code is sub&tnntiallj modified bj the provisions 
of “ 44 of the Indian Fvidence Act ind the pnntiple of les judicata does not 
operate m the ca*e of w deciee obtained bj fiaud Sri Iiculha JvWiau y TT aj id 
Ui Khan, 111 O C 334 = 36 Ind On- 746 «ee also Imirn Kumar v BanamaU , 
21 C V N 794 Tins section lajs down not onlj a rule of law relating to 
evidence hut also a rule of procedure Rajib v Lahhan, 27 C 11 = 3 C W N 
GOO Section 44 of the Evidence Act does not purpoit to enumerate the ground" 
on which a decree can be attacked bj a separate suit Shami Nath v Jlamja «• 

9 A L T 1 = 13 Ind Cits 80=34 A 113 Y consent decree will, except m the 
case of fraud and collu-ion, be binding on all parties thereto t o long a it 
subsists A partj to ■stub n decree cannot escape from its effects merely by the 
plea that his consent thereto was given bj his pleader m exte-- of his nuthontv 
3 lie exceptional ca e of fraud or collusion will have to be spocificallj alleged 
and substantiated bv the part} -etting it up Bad antlia v Mohendra, 1 C L 
I 0» To set aside a decree on the ground of fraud it is not sufficient 
to prove constructive fraud but an act uil positive fraud a meditated and 
intentional contrivance to keep the parties and the Court m ignorance of the 
renl facts nnd obtaining a decree bj that contrivanc< lithen bniqh y Wasatca 
Sinr/h 92 Ind Cas 317 = A I R 1926 I ih 177 M here a partj wants to avoid 
a ju lgment on the ground of fraud or collusion such fraud or collusion as i 1 
con tempi ited bv section 44 of the Evidence Act, must be raised in the defence 
AmUKa v Kah C/mndra IOC 33 A 122(421) Where a partv seeks, under 

•‘cction 14 of the Evidence Yet to avoid a judgment on the ground that it was 

delivered bv ft Court not competent to deliver it, that meompetenej mu t f* 
patent and not Intent— a manifest lack of jurisdiction on the fact of the pro- 
ceedings II o*}ro v Gana hutuh, 3 A L R 187 The competence of the 
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foreign Court cui nl-o he «liow n under s 44 of the Ludencc Act Sita Dcvt \ 5 44 
Gopalixuan,d Put L 1 407=111 Ind Cns 762= A I R 1928 Pat 675 

Not competent The wonls not competent” in this section refer to a 
Court acting without jurisdiction Kellilamma v Kclappan , 12 M 229 (230) 

“ Turi'diction maj he defined to be the powti of a Court to hear ind determine 
a cause, to adjudicate or e\pici-e nnj judicial powei m relation to it, in other 
words bv jurisdiction 19 meant the authority which a Court has to decide matteis 
that are litigated before it or to take cognisance of mutters presented m a formal 
waj for its decision ” Pa Jfool crjee J m Hndoy Xalh \ Ramchandta, 24 
C \V N 723 (h B)atp 732=31 CLJ 482, ste al«o Sukhlal \ Tata Chand , 

33 C 63(71)=9G \\ A 1046 T B An examination of the cases in the books 
discloses numerous attempts to define the term <f jurisdiction ’ , which ha= been 
* total to be * the power to hem and dcteimine i -ucs of law and fnct, ” ‘ the 
mithont\ In which judicial officers take cognizance of and decide causes ’ “the 
authoritj to heir and decide a legal con tnnersv ’ ' the power to enquire into 
the facts, to applj the law to pronounce the judgment md to carrj it into 
execution ” lit imt/ Xdth \ Ramchandra, ttbt supia see also Ashulotk \ Behai •/ 

Lai 33 C 61 = 11 CM\ A 1011, Chatagudi \ Vatadaraja, 30 C 193 Thi-> 
jurisdiction of the Court maj be qualified or ic tucted bj a vanetj of circum 
stances Thus, the jurisdiction may have to be considered with reference to 
place, aalue, and nature of the subject matter The power of a tribunal ma\ 
he exercised within defined territorial limit's Its cognizance maj be restricted 
to subject matters of prescribed aulue It maj be competent to deal with contro- 
versies of a specified character for instance testamentnrj or matrimonial causes, 
acquisition of lands foi jmblic purpose- recoid of rights as betwern landlords 
and tenants This classification into territorial jurisdiction, pecuniarj jurisdic- 
tion and jurisdiction of the subject matter is ob\ iousIj of a fundamental 
charactei Per Mool erjee J m Elndaif Aat/i \ Ramchandra 24 C W N 723 at 
p 732 A judgment pronounced by a Court without jurisdiction is \oid Ibid 
When a decree is aoul and a nullitj it is not onlj the dutj of the Court which 
pnsst d it to ignoie it hut of e\ery Court to which it is presented Kunja Mohan a 
Manindta Chandra , 27 C W N 542 So where the decree presented loi execution 
was made b> a Court which apparentlj had no jurisdiction, whether pecuniarj 
or territorial or in respect of the judgment debtor’s ner&on to make the decree, 
the executing Court is entitled to icfusc to execute it on the ground that it was 
made without jurisdiction Got a Chand Haldat v Ptofulla Kumat Roy, 42 

C L J 1 (F B ) JunyltLalv Laddu Ram 4 Pit L J 240 (F B), Imdad 
4 h v Japan Lai, 17 A 478, Haji Musa \ Pitt manatul, 15 B 216 , V Suhramama 
v Yailhuialhu 38 M GS2 , Roop Narain v Ramayrr Smyh 3C L R 192 
batendtav Gopal 17 C L J 634 One must be careful to distinguish ever 
ciso of jurisdiction from existence of jurisdiction for fundamental^ diffeient 
arc the consequences of failure to comph with statutorj requnements m the 
is&umption and m the exeicise of jurisdiction The authority to decide a 
cause at nil and not the decision icndeied theiein is what makes ujj jurisdiction 
and when theie is jurisdiction of a ptr-on and subject matter the decision of 
all other que-tions arising in the case is but an exerci-e of that jurisdiction 
Since jurisdiction is the power to hear and determine, it does not depend eithei 
upon the regularity of the exercise of that power or upon the correctness of 
tno decision pronounced for the power to decide nec« -sarilj carries with it the 
powei to decide w rongly as well as rightl\ Htidatj ± \alh \ Ramchandta, 24 
C AV N 723=31 CLJ 482 In Malkarjun v A arahati 27 I A 46=25 B 
337 (347) =5 C W N 10 Lord Hobhoii*c said “A Court has jurisdiction to 
decide wrong as well n& right If it decides wrong, the wionged partj can onlj take 
the couisc pre cribed bj law for setting matters right, and if that course is not 
taken, the Jdect&ion, howev ei wrong cannot be disturbed See al o Ratnesh 
Chandra y Jfoomta/ 45 C L J 24 

The plea of re & judirala can be ati-factoi llj met b\ showing that he 
judgment, in which the issues pleaded were decided was delivered by a Court 
not competent to deliver it If the Court was -o incompetent this would be 
a complete answer under this section of the Evidence Act Abdul \ Kad%r 37 
B 363 (569)= 15 Bom L R 672 In Satdat Mai \ Aramaynl, 21 B 203; H 
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S 44 is contended that the o,dcr of adjudication of the Madrid Insolvent Court upon 
which the vesting Older was trued was deliveied by a Court not competent to 
delivei it within the meaning of section 44 of the Evidence Act lhe objection 
was based on the contemon tint the creditor's petition in the JIftdr is Court 
disclosed no at t of insolvency which could legally justify an adjudication under 
section 9 of the Indian Insolvent Act, Stat ll&12Vict C 21 In delivering 
the judgment St) achetj J observed It appcirs to me that this argument 

ignoies the distinction between an order which a Comt is not competent to j>as 
and an outer whit h even if enoneous in law or m fact, is within the Court’s 
competency To sustain in objection th it the Madrid Insolvent Court’s order 
is a nullity conferring no title to the debtor’s estate on the Official Assignee, it i c 
obviously not sufficient to prove that tho older was wiong To hold otherw ise 
would virtuallj eicct into a Court of nppeil horn the Insolvent Court, not onlj 
this Court but eveij Court in winch the Offiu il Assignee might sue oi be sued 
and would bt inconsistent with section 41 as well is section 44 ot the Evidence 
Vet Wh it, then is the test of whcthei an older of uljudication in this case 
was not merely wiong but an oidei which the Insolvent Court was not 
(omnetent to make 9 In Kethamma v Kalappan, 12 M 228 it was held that the 
words not competent in section 44 referred to a Court lcting without junsdic 
tion and that the deciee ot a Couit m a suit which should have been di&mi ed 
ns birred bv section 244 ot the Code of Civil Piocedure though wrong, could 
not be tie ited as passed by a Court not competent to pass, it In article 4C of Sir 
James -Stephen s D/yrst ot the l\w ot Evidence, the mle of English law corres 
ponding with section 44 of the Indi in Evidence Vet is st ited to be that whenever 
a judgment is offered is evidence the paity agun^t whom it is so offeied mat 
piove th it the Court which give it bail no jun diction The ‘competency of 
a Couit and its jurisdiction aie thus synonymous terms They donum the 
right of i Court to adjudicate in a gi\en matter They do not mean, in a cisi 
where tint right exists the coming to i couect conclusion upon auv question of 
law or f vot aiwng in tint matt«r’ ^ee also Cr pa/lc Coates, 5 Gh D 9^0, 
Britain v Kvmnird 1 Br A Bmg 432 lhe competuicy of a Court does not 
depend on whethet a point which it decides bis beon rused or aigued by party 
or by counsel It cannot be said that whenever a decision is wrong m law 
or violates a rule of proccduie the Court must be held incompetent to deliver 
it It has never been and could not be held that i Comt which enoncoit&h 
decrees a suit which it should hive dismissed as time barred or barred by the 
rule of res judicata acts without jurisdiction and is not competent to deliver its 
decree ’ Vide Wvodruffc Ei 2nd Ed p 379 , 8th Ed p 413 cited with approval 
in Win Rain v Kalian Das 2bA j22(52b)=l ALJ 217 = 24 A VV N 110 
The above statemnnt of law is in the main founded on the elaborate judgment of 
lhe late Chief Justice Su \ithnr Stiarei/ in the case of Caston v CWon, 2- 
V 270 

Although a Court cannot set aside the proceedings of another Court for 
want of jurisdiction, yet when n mitter arises before a Court in the ordinarv 
cour«e of its jun diction, and om of the pir ties relies on, or seeks to protect 
himself by the proceedings of another Couit then in that way the jiinsdicln.it 
nf the Gwirt whos« procef dings m plradnl nny he enquired into Ganesh 
Pairo v Run Vnjfctf, 22 \\ R 301 see also Golab \ G/iomlhunj 2 C L J 
381 = 9 C VV N 93G Kalla Pi osnd \ hanhija Tal 7 N VV P 99 Pear// v 
?rnj nf State 30 C L J 401 (45S) SuUirani v Croud// 10 AV R 281 A 
decision m i previous execution proceeding which merely lays down what th* 
law i and is found to b< erroneous c innot have the foicc of iei judicata in a 
subsequent proceeding for a diff rent n li* f Baij \ath\ Padmanand Stni/h 31 
f 818 Section 20 of the Indian Divorce \ct No I\ of 15G9 does not make 
th' provi o in section 17 npplicible tl th* confirm it ion by the High Court of R 
dn ree of mtllitv of marriage made by a District Judge and such a decree mai 
therefor* l** confirmed liefore the expiration of pit months from tho pronouncing 
♦h* reof - \s ununt, tin provi o m section 17 to he applicable to a decree of 
nulhtr mlntw bv the High Court confirming tin same Ik fort the «ir months 
period has fxpired cannot on that ground lie ire ited ns nude br a Court not 
comjK tent to make rt, within th*. meaning of Portions il and 14 of the lnaion 
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Evidence Act and tlurc fore under "tetton 41 ^inclusive proof that the marrnge S 4 
wn* null mul void Fib i end Gaston \ L II Cation, 22 A 271 (F B) 

Fraud, meaning: of U I tans ct jus nun tjuam io habiintit,’ (Fraud and 
justice ne\i r dwell together) says Loid Coke It vitiates, the most solemn proceed 
mgs of Courts of Justice savs Loul De (rreg C / in the Duchess of hint} 
s ton** ease 20 lion St Tr 355 It avoid" all judictd acts ecclesiastical 
or teinponl, Uud-, see also ShctUlcn v Patruk, l Matq 535 But the difficulty 
v* that no th fimtion »*> B ivu\ m the Act of the word ‘ fiaud Lhis section 
provide'- tint am parlv ton suit nun ‘■how tlntnnv jiul„ment \\i« obt lined by 
friud It 19 clear *»a\6 Mat tin C J m Bhiltiji v Baluant, A I K 1927 
Bom 510 = 29 Bom L R 1040, that *>onio limitation muH lie put upon that 
section For instance if putt V, and Ins witnesses in a paiticular suit came 
into the box and committed di liber lie perjury on nutcrial points, that is cleirly 
fiaud On the olhei hind if n decree i*« eventually pitted in fuvoui of that 
party, i\en on the perjured evidence it cinnot be open to the opponent to ‘•tut 
uuw action on exactly the kwh. evidence on the «olt allegation that the previous 
evidence was wrongfully believed by the Court If that were so, theie would 
he an end to the doetrm* of iff judicata 1 here could he no finality in litiga 
tion becmi'-e utlnr party might nlternatelv bring thee cioss actions with 
varied results ad infinitum Consequently the authorities show, I think, that 
if the cwse merely turn" on, in cllect are heating of the previous suit on 
«ub«tnnti ill v the sime evidence, then the Court will not lieu the second suit 
On the other hand it is to my mind clear that in a propei case the Court ha" 
jnn diction to set aside a dturce which has been obtained by fraud practised on 
the Comt If, for instince the existence of certain evidence lias been stoutly 
denied by one parfcv ind the Court has been induced to frame its decree on the 
basis, that that tvidence did not exist then, if tint evidence is afterwuds 
discovered and H is of such a nature that it it had hi cn befoie the hrst Court, 
the probabilities uc that the Couit would havi arrived at a different conclusion 
then, it miy be when nil the circumstance" au looked at that in that ui«e the 
Court would set aside the original deuee ’ 

In \anda Kumai v Ram Jtban, 41 C 99=19 C L J 457=23 Ind Cas 
137 -»1SC AN N 681 at p 087 Jenkins C J sud “The jurisdiction to impugn 
a previous decree for fruul is beyond question it is recognised by section 44 
of the Evidence Act and is confirmed by a long line of without} But it i" a 
jun diction to be exerci ed with cue ind rcsenc foi it would be highly detn 
mental to entourage the idea in litigants that the final judgment in a suit is to 
lie meuly a prelude to ftuther litigation flu fiaud used in obtaining the decree 
being the principal point in issue, it is necessary to establish it by proof before 
the piopriety of the pnoi decree can be investigated Decrees may be (1) by 
consent, (2) cxpailc or (3) after contest apparent or real and though each is 
liable to bi attached for fraud, the character of the fruul would vary with 
the circumstances of each ( asp On< who seeks to impugn a decree pas ed nfter 
contest takes on linn elf a veiy heavy burden and it is not satisfied by merely 
inducing the Court to come to the conclusion that the appreciation of the 
evidence and the ultimate decision in the former suit was erroneous \ prior 
judgment, it has been s ud, cannot be upset on a mere allegation of fraud oi 
c illusion it must he shown how where, ami in what way, the Band wa* 
committed ” See nl o Shaddcn v Pah id , 1 Alacq 539 ‘ The fraud must he 

actu il pO"itive fraud, n meditated and intentional contrivance to keep the p irties 
and tin Court m iguonnco of the real facts of the cues and obtaining that dferet* 
by that contrivance * Pei Sir John Roll , L J in Patch \ H aril L R 3 Cb 
App 203 Although it not permitted to show that the Court was mistaken, 
itmay be shown th it it was misled ’ Pa Loid Dc Greg in Lite Duchess of 
Kingston s Case, 20 How St lr 544 Loid Selboine quoted this dictum «" 

"Ound law in Ochlenlnm v Papehn , L R 8 Ch App 695 at p 698 So also in 
Hi/oH v Palmer (1899) 2 Q B 106 = 68 L J Q B 709 Loid Lvidlai, said at 
p 110 As n general proposition I think it dangeroua and undesirable to 
summarily stop an action to set aside a judgment on the ground that it has been 
obtained by fraud ' So the fraud contemplated under this section must be a 
fraud practised on the Courts below Rnjuant Piasad \ Mahan t Ram x 17 Bom 
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S 44 k R 754=37 4h3=42 I A 171 P C feo the fiaud mu t not consist 

in the fact of a fraudulent defence having been set up , it mu-t be fraud in 
procuring the judgment, such as collusion oi the like between the parties, 
or fraud in the Couit itself Cummell v Seucll, 4 Jui N S 708 Thu 
it may be shown that the seal of \ Court ln« been forged Noel v If ills, Nor t 
219 The truicl clearly as it seems to me, must be actuvl fraud, such that there 
is on the part of the person chargeable with it the malm animu% the mala mem, 
putting itself in motion and acting in ordei to take an undue advantage of ome 
other person for the pur|»o&e of actually uid knowingly defrauding him I 
apprehend the fraud, must be fiaud which you can explain and define upon 
the face of a decree, and that meie inegulanty oi the insisting upon n 0 ht which, 
upon a due investigation of these rights might be found to be overstated or over 
estimated, is not the kind of fiaud which will uithonse the Court to set aside a 
solemn decision which has assumed the form of a decree signed and enrolled ’ 
Per LokI Cairn s L J m Patch v Tlartf, L R 3 Ch 203, see *al*o Chen \ 
Jhom>ton 2 Sch & Lef 80S 

In Foil la v Lloyd, L R 10 Ch D 327 decided on appeal bv Janie', 
Bayyallay and Thesiqei L JJ , the suit was dismissed on the ground that the 
fraud was not proved, but James L J on hts own behalf and that of T/testge* 
L J sud 'Assuming all the alleged f ilsehood and fr lud to hat e been sub 

stantmteci is uch a suit as the present sustainable ’ That question would 
require any gi ave consideration indeed hefoic it io answered m the affirmative 
mure i* litigation to end if a judgment obtained m an action brought out 
adversely between two litigants <nii jut is and at arm s length could be set aside 
by a fresh action on the giound that perjuiy had been given to inteirogatorie 
or a misleading pioduction of documents, or of i machine oi of a process had 
been given ? There are hundreds of actions tiled eveiy yeai in which the 
evidence l-s irreconcilably conflicting ancl mu-t be on one side or other wilfullv 
andconuptly peijured In this case if the plaintiffs had sustained on tin* 
appeal the judgment in their favour the piesent defendants, in then turn, might 
bung a fresh action to set that judgment aside on the ground of peijury of the 
principal wit no s and subornation of peijuiy, and o the partie might go on 
alternately ad infinitum Theie is no distinction in puuciplc between the old 
common law action' and the old chancei y suit and the Court oujat to pau c c 
lon„ before it establishes a pieccdent which would or might make in mimberle a 
ca os judgments supposed to lie final only the commencement of a new sent s 
of actions Perjuries f alselioods frauds when detected, must be punished and 
punished severely but in their de«ne to prevent parties litigant from obtaining 
any benefit fiom «uch foul means the Court must not forget the evils which mat 
arise from opening such new sources of litigation amongst such evils not the 
least being that it would be certain to mnltiplv indefinitely the mass of tlio*e 
very perjuries falsehood 5 ! and fraud ’ In the same case Bay y ally L J n| d 
I d< ire to lesirve for my «elf the opportunity of fully considering the quo f ion 
how hnvm„ regard to general principles amt autlionty it would be proper to 
ilral with case * if nnd when any such “hill aria in which it shill be clcirlv 
pi over! that a judgment has been obtained bv the fraud of one of the parttr* 
which judgment but for such fraud would hive been in fiaymu of the other 
rile e ob er\ ation* which were obiter dietn were cited bv Petheram C J 
in Mahomed Qolab \ Mahomed Solhman 21 C G12 He then continued at p 
619 “The principle upon which the*e decision* riat is that where a decree his 
lietn obt lined by a fraud prncti ed upon th« othir side bv which he wa* prevent 
f il from placing his case In fore the tribun il which wa* called upon to adjttdicue 
upon it m the way mo t to hi advantage the decnc i* not binding upon Inna and 
that the decree may l»e *et a*ide bv a Court of Justice in n sepirat* suit tnu 
not bv an application made m the *uat in which the decrie was, pa ed to th« 
Court by which it w is pa* ed but T am not aware th it it ha ever been 8ii„gi stm 
in nnv deride,! case and in nay opinion it n not the law that liecause a person 
n„nm«t whom a decree hti» been pa ed tallages that it i* wrong and that it wa* 
obtained by perjury committed by or at the in*tance of thi other party whicn 
i« of course fraud of the worst kind, tint he can obtain a rehearing ot tne 
que non in dispute in a fre h action bv merely changing the form in which he 
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places it before the Court, anti alleging m his plaint that the first decree was S 44 
obtained by the perjury of the person m whose favour it was given To so 
hold would be to nllow defeated lttig mts to avoid the operation, not only of 
the law which regulates appeals, but that of that which relates to ics judicata 
as well ” The observations of Su Comai Petheiam in the above case were mere 
obilet dicta But the Mew his Lordship espiessed mis cited and acted upon 
in Abdul Hug v Abdul llafc 14 C W N 695, Man An Mosujul Hug 
v Suteiuha Xath, 16 C W N 1002 , Xanda C oomai \ Rumjiban, 18 C 
\V X 0S1, Xaltm \ Han, 29 C W N 325 Saiat human i llrditi, 29 
C \V N U, milamala \ Rami-liamn, !1 C W X 2% contra, Lakami 
Chum i Nm Ah, 39 C 030=1) C W X 1010 Venknlapin v SuUa, 20 
V 179 

A Division Bench of the Madias High Court has in 1 end atappa v Subba, 

29 M 1?9, taken a contrary view and ruled that a suit lies to set aside a 
judgment on the ground that the defendant had obtained it by fiaud m that 
he had committed dibber \te perjurs and suppressed evidence The learned 
Tudges {Bodham and Mooir JJ) there declare that the law in England has 
hif n authoritativelv and hnally laid down in Abovcoff v Oppenheimei, L R 10 
QBD 295 and 1 adala v Lauc*, L R 250 B D 310, and that it is the same 
in India “ With all deference, be it said, we doubt the completeness mid finality, 
oven ui England, of these two cases They are, of course, very high authorities 
hut in eich of them the judgment impeached is a foreign judgment and foreign 
judgments unquestionably stand on a footing of their own ” Pi lestman \ 

Thomas, 9 P D 210 and Cole v Langfoul, L R (189S) 2 Q B 36, are the 
only Fnglish ease*, we know of which at all support the Appellant Munshi 
Mosaful v Sui end i a hath, 1G C W N 1002 «1004) In Dal ci v H ouhuorth 
G7 L J Q B D 301 II right and Darling JJ held that a judgment m an action 
could not be set aside on a subsequent action brought for that pmpo«e on mere 
proof that the judgment was obtained by perjury on the part of the plaintiff* in 
the former action 

In Manmdranath v Han Mandal, 24 C W N 133, Mi Justice Challeijec 
laid doM'n the following rules, with respect to the question as to vvlmt constitutes 
fraud for which a decree can be set aside 1 the first is that although it is not 
permitted to show that the Court (m the formei suit) was mistaken, it niav be 
shown that it was muled , in other words where the Court has been intentionally 
misled bv the fraud of a parts, ami a fraud has been committed upon the Court 
with the intention to procure its judgment, it will vitiate its judgment The 
setond is that a decree cannot be sot a-ule merely on the ground that it lias been 
procured bv perjiued evidence See al o Saral human v 1 lechei Mollah 29 
C W N li In Mill famrdri v Ram Chamlrn 31 C V\ ^ 258, Ur B D 
C/oJi J said <e Vs all the recent cases which I hu\< already cited ha\< 
followed the pievious decision of So Comer Petheram in the ca«e of Mohammad 
Oolab v Mohammad Sulhman 21 C C12, I do not think that it is at all nece* ary 
to refer this question for the decision of a 1 ull Bench It is al=o not possible 
to define the grounds upon which fraud can be found for which a plaintiff may 
he entitled to bring a suit for ‘•etting aside n decree The oniv thing that can 
be dihmtcly laid down is that the mere allegation that a previous decree had 
been obt lined upon p* rjunil evidence is not a ground on which a previous 
decree can bo inipe iched 

In Ram A arain Ial \ TooU Sao, 5 P I, T 2*9=1 P L T lt9=(1920) 

Pat 93 = 58 Ind Cas 1S2 the Court observed ‘I do not at all agree with 
tho view that the test is whaher the original suit was a fal«e suit I he te t, m 
niy view, is whether there was a fraud practised in relation to the proceeding- 
m Court by which the defendant in the original action was prevented from 
placing his case before the Court Until this is found the Court, in my judg 
ment has not armed at the f*tage when it cm investigate the question whether 
the original suit was a fal«e suit or not ’ A person not actual party to the 
fraud mav «tt up fraud as an answer to a decree either of an English or am 
foreign Court Sri ilhngammof v Saiulammal 23 M 21G A is (a mu Dasi % 
jando Lai, 3 C IV A 670 Cole v I awjford, (1899) 2 Q B 36 Palm v Satan 
*0 Ind Cas *U8 ' 
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S 44 Instances of fraud in Probate Cnse Section 44 provides tint my jud? 

merit, order or decree which is lelevant under section 40, 41 or 42 nny be shown 
by any part} to a suit or othei pioceeding to have been obtained by fraud and 
section 41 includes a final judgment, order or decree of a competent Court in the 
exercise of probate jurt diction But in homollocfnin v Nib uthun, 4 G BOO 
1 farkby J 3titcs at p 362 that the grant ol probate is the decree of a Court which 
no other Court can «et aside except for fraud or want of jurisdiction These 
remarks were not neces ary for the purposes of his decision as ht states that 
fi lud was not alleged m the case At p ige 3G3 he set" out tin confusion that 
would arise if after probate is granted the vilidity of I Will could he questioned 
m a ciul suit and quotes some apposite remarks m \ decision of the Allahabad 
High Court in Waijho v H illiams, 2 N W P H 26S (274) , see dso 4mbica 
Chum v Kaln Chand, 10 C W N 422 In 4 llm v Maqdirrson , 1H L C 191, 
(decide* l in 1847 at a time when grants issued from the Ecclesiastical Courts) the 
House of Lord-s held by a majority that where a grant of probate had i sued 
from the Prerogative Court, the Court of Chancery had no juusdiction to decide 
that a codicil had been obtained by fraud bee nKo Melnislt v Milton , L R 3 
Gh D 27 In hire lion/ Ilankm v fin net L R 10 Ch D 372, letters of 
administration had been granted to the defendant out of the Probate Division 
as the natuial and lawful brother of the half blood of the intestate and tin 
plaintiff sued m the Chancery Division for administration of the estate alleging 
that the defendant was illegitimate and that he was not next of kin and that a-, 
long as the letters of administration remained in force they were exclusive 
evidence that the defendant was one of the next of km and that the plaintiff s 
pioper couise of procedure was to applv m the Probate Division to have them 
recalled The Court says ' If he {the defendant) was not the next of km 
the Probate Div i-'ion has been deceived and the application must be made to 
that Court to revoke its grant It can only grant administration to the next of 
km and if the party applying is not the next of km the Court has no power 
to grant it to him , although so long as the letteis remain they are binding 
upon this and every othei Court I do not think that that i-> now in issue 
I do not say that it is not competent for thii Court to try the matter since 
the Judicature Act hut the Probite Division is certainly the proper Division 
in which to try it In Pnestman v Thomas, L R9P D 210 at p 214 
Cotton h T said Although the Chancery Division has no jurisdiction to 
revoke the Probate of the \\ ill it has full jurisdiction to decide that it was a 
forgery Pal Shah v Sronali 25 G ^ N 207 = 62 lud Cis 448 'Having 
regard to the wide terms of section 44 of the Evidence Act, it is not possible to 
siy that it l not open to n Court other thnn the Court from which a grant ha 
i sued in cases of fraud or collusion to deal with the matter and decide whethei 
the grant ha" been obtumd by fraud or colltwon I think however that in 
such ca«ts, and where it is open to the party alleging fraud to applv to the 
Court from which the grant issued, that the better cour c would be to tay the 
suit to enable an application to be made to revoke l hat grant It is nmmfesth 
inconvenient that a Court which In-, no jurisdiction to recall or revoke the 
„rnut should deal with the matter when it can be ileilt with in n Court which 
i, both competent to pronounce on the fraud and if necessary to revoke the 
grant Hid 

Fraud— Instances of 'Where the plain tiff* m nu ejectment suit relies on 
Ins title ns a purchiser in a Court auction it is open to the defendants in po 
session of property to show that such purchase was procured bv fraud and 
therefore passed no title to the plaintiff Qnamtnr v hridnia Av/ar 23 Ind 
Cas 1 Hie plaintiff, an executor under a \\ ill applied to the District Court 
for prolnte of the W til I he defendant No 2 a relative of the testator filed n 
caveat contending that the \\ ill was a forgery An arrangement was then 
armed at Iietwecn the parties under which in consideration of the withdrawal 
of the oppo ition by defendant No 2 to the grant of probate the plaintiff agreed 
to n store lb* property of th< deceased to him (the second defendant) or to pav 
the remind* nt in ca h directlv die probate hail been granted The probate wn- 
ncconlinglr granted to the plaintiff lint he faded to carry out the agreement 
1 he defendant No 2 then applied to the District Court for revocation of the 
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prob ite, on the ground thnt m declining to carry out his part of the arrangement g 44. 
the plaintiff* hud committed a fraud on the one hand upon the Court and on the 
other on lum (the second defendant) 1 he Court rejected the application on the 
ground that the second defendant on his own showing was a party to a fraud 
upon the Court and thnt he lmd not come to the Court with clean hands- The 
plaintiff must hie a suit in the Court of the Subordinate Judge to recover 
possession of a field belonging to the testator from defendant No 1 who was a 
tenant of the testator Both the defendants contended that the Will was a 
forgery and the grant of prob ite was induced by fraud Held that the second 
defendant was barred by the decision of the District Court in the revocation 
matter from raiding again the question in the Court of the Subordinate Judge 
1 urther held that as regards the first defendant the title of the plaintiff* was. 
conclusively proved by the production of the piobate in the Suboidmate Judge a- 
Court which had no jurisdiction to deal with the question of probate and that 
it was no valid defence on the part of the first defendant to join in the nllegn 
tioti of the defendant that the Will was a forgery and that the probate had been 
obtained by fraud and deception hishoibhai v Itaiuhhoam, 38 B 427 =1G 
Bom Tv It 459 In delivering the judgment the Court made the observations 
‘As regards the first defendant, he does not raise these questions by hi* 
pleading, although he has made a common cause with the second defendant in 
his defence \s regardo the second defendant although he had i locus 

standi to make an application, his ri 0 ht is now at an end by lenson of the un- 
successful Tesult of his npplicition for revocation That being so it appears to 
lis thnt the first defendant has no defence to this suit 

The fact that the defendants have been recorded ns palmdars of ill the 
land in the village implies a decision that they have no darmal uran right m 
respect of tiny of the lands included in that village The decision operates afr n 
decree of Court under section 11 of Regulation III of 1872 It is open to the 
plaintiff to avoid the effect of such a decree by the method prescribed id section 
25 A or sub section (1) of section 23 of the said Regulation The object Of the 
piocedure laid down in section 24 of Regulation III of 1872 is to enable persons 
interested to bring forward in tho Settlement Court, within the prescribed period 
any objection they may desire to make to any part of such record If the 
detendnnts rely upon the record of rights as conclusive under section 25 of 
Regulation III of 1872 and urge that the entiy therein operites as a deoioe 
under section 11, they should prove tbit the requirements of the statute have 
been fulfilled As soon ns this has been accomplished, it becomes open to the 
plaintiffs to urge under siction 44 of the Indinn Ev idence Act that the entry 
which operates ns n deciee was obtained by fraud It is not npces«nry that the 
plaintiff should institute a separate suit to «et aside the record of rights on the 
ground of fraud Mir Mo~nfler All v hah Piosad, 19 C L T 29 =ee also 
hadiai Chctnd v Chamler Sd hut, 15 C 7C3 

Section 283 of the Civil Procedure Code (Act XIV of 1882) can only 
contemplate a. suit based upon facts known to the party against whom an order 
was passed under s 282 within a year from the date of the oidei If he un- 
aware of the fraudulent nature of the mortgage it was part of the oau«e of action 
he would have to allege in such a suit hied within a year , if however he was 
not aware of the fraud, and became aware of it afterwards he can under s 44 
of the Indian Evidence Act, n«aert the fraudulent nituie of the plaintiff’s applicv 
tion and the consequent invalidity of the order passed upon it m any proceeding 
instituted by the plaintiff on the strength of that order Clnmma v Ham Dayal 
1G Bom L R G18 

Judgment vitiated by fraud, whether the same should be Bet aside 
Whenever a party seeks lo avail himself of a former judgment, fraudulently 
entered, the opposite-party may show the fraud, and thus avoid the judgment 
TPhori Ev § 797 Now the question is whether fraud can he collaterally set up 
by a party to a judgment in any case in which he is either directly or construc- 
tively, either by action or by want of vigilance a party to the fraud Tf haiion 
says “When a party has the opportumtv of apply mg to the Court entering 
the judgment, to open it, he must do so, and cannot report to a collateral attack " 

If hart Ei §§ 797, 798 Q o according to Ban Jones al o “ domestic judgments 

82 
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S 44 cannot be collaterally attacked bj extrinsic evidence of fraud or collusion, when 
rendered b> i Court having competent juiiadiction, except bj those who arc not 
parties 01 privies Burt Jones § 019 Hut m construing this section in liajtb 
a Chou df no if d L. \\ N GOO, BuneijeeJ «aid I find that section 41 
movides that a paitj to a suit or othci proceeding ma> shew that a judgment, 
order or decree which is relevant urnlei section 10, that is which would as a 
judgment into paitrs operate as ics judicata or which i* relevant uiulei s 41, 
that is winch is evidence as a judgment m inn or which is relevant undei 
section 42, that is, which is evidence us a judgment relating to n public matter, 
md which is proved by the ldver-c partj, was passed by a Com t, which had no 
jurisdiction to p iss it oi was obt uned bj ti iud or collusion Or in other words 
(confining our attention to much of the section as biars upon the pre out 
case) a party to a suit may shew that i jud n ment oi dicier which is concln tve 
as a judgment ot ilecice info juutrs and which has been proved against him 
by his idversaiy m that suit, was obtained bj fraud And when may the 
partj show that the judgment or deem wax obtained bj finud’ 1 lie context 
cvidentlv shews that the vnswu must lie in the »iut in which the judgment is 
proved against him bv his advei-tn The language of the section clenrlv 
show * that it is verj different from a pi ov noon sue li as the plaintiffs contend 
at is intended to be merclj declaring that a judgment winch is conclusive or 
ulmissiblo in i v iduiu against anj partv mnv be impeached bj such partj on 
the ground ot fi iud oi collusion It that had been the object of the section the 
words ‘to a suit oi other pioccedmg md md which has been proved by the 
adverse partj would have been wholly xmnecex-aiv To accept the plaintiff* 
contention, would be to hold that thee portions of the ection are matters of 
elaborate surplu a„e intended to serve no pmpo-se and needle-slj introduced 
into the section notwithstanding that tliej are calculated to mislead lhe section 
makes the same provision foi impeaching on the ground of fraud judgment* 
min paiies and judgments m tem oi judgn cuts i elating to public matters How 
it io not disputed noi can it be disputed [tide Tiv lor on 1 valence § 171:>) that 
a strangei to a judgment m inn or a judgment relating to a public matter 
against whom such judgment is used m evidence under section II can impeach 
it on the ground ot fraud in the suit in which it is so used And it is not 
lensonable to suppose that the same words are used in i different sense when 
ipplied to judgments into mutes , that is judgments ielev ant under s 40 ihen, 
again the section makes the same provision foi impeaching a judgment on the 
giouml of fiaud that it does for avoiding a judgment on the ground of want of 
jm isdlttion Now there cm be no question that in the latter cise the objection 
may be substantiated in the case in wlneh the judgment is used as evidence It 
would therefoie not be reasonable to hold that the provision in the former case 
which ix expressed in the ame woids should have ft difieient meaning See 
also Bandit Lai \ Dhapo 21 V 242= A Y\ N 1902, oS , Bholanath \ Aagendia 
Bala AIR 1928 Cal 810 

So it is that the language of section 44 is wide enough to allow a 
pmtv to the suit in which the judgment was obtained to avei that it 
was obtained bv the fraud of his antagonist though the judgment stands 
urn ever ed Ahmedbhoy \ I ttllerbhoi/ 6 B 703 T Ianchha v Kaltdas, 19 

B 82G Piajja/j v Snapiasad, 92 Ind Cas 3S5, lime Kudina v lnimedi 
(1921) Pat 209=0 Pat. L T 373, bib Sunn v Ramedmai b(J Ind Cas 
1*40= 1920 Pat 3t>3=2 P L L 40 Km anon v_ Lanomalt 29 Ind Cis 839 
lhe cA e of Bnnsilal v Bantu Ini 20 A 370 cannot be regarded as an 
authontv against this pioposition because in that case section 44 was not even 
mentioned In Queen v Saddle) s Company 10 H L C 404 II ills J said 
\ judgment or decree obtained b> fraud upon a Court binds not such Court, 
nor any other, and its nullitj upon this giound though it has not been **et aside 
or reversed maj be alleged in ft collateral jiroceechng * In appljing this rule 
it matter* not whether the impeached judgment has been pronounced bv «n 
inferior tribunal or b> the Highest Court of Judicature m the realm m all 
m*es alike it is competent for everj Court, whether superior or inferior to treat 
as nullity anj judgment which can be clearly shown to have been obtained b} 
manifest fraud {Shnlden v Patnrk, 1 M ick H L O 007) Falttla nunjuthuitm 
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noe at in vena* Xistaum \ A undo Lai , 20 C 891, pet Stanley J In the 
case of Bandon y Becker, 3 Cl A Tin 479, where '■ales of estate 1 * had fraud u 
lently taken place under decrees of the Court of Exchequer in Ireland obtained by 
collusion between the tenant for life, the mortgagor, the person in whose favour 
i charge had been created, and the purcha^ei, and where the interests of the 
tenant in rematmlei had not been probated the Court of Chancery in Ireland on 
the tenant in remainder coming into possesion gianted him relief on a bill filed 
to redeem Ihe House of Lords affirmed that decree and held that though the 
Court of Chancery cannot lev lew or con ect a decree ot the Court of Exchequci 
jet where such decree has been obtained collu nely nnd fraudulently a p irty 
whose interests me affected by it may raise m the Court of Chancery eithei ns 
actor or defender a question as to its validity In this ta-t the remainderman 
wrs not a party to the collusive pioucdings, the tenant foi life lppie ented the 
estate of mortgagoi AWiwmi v IS undo Lai iiln supia, see ako Hate Kn^lwa 
v Ramesk Ckandia, 2 Pat L T 328 = 62 Ind Oi« 962 = (J921) Pat 209 It 
is competent for every Court whether snpenor or inferior to treat as nullity my 
judgment which can he clearly shown to have been obtained by m imfest fraud 
1 fanny Iv/au v 4 ntmtil 62 Ind Cas 33 *=13 Bur T j 1' 198 Manchka iam v 
halidas 19 B 821, Knshnabhupati \ Ramamutti , 16 M 198 Xtlmoneij v 
dtmimma 12 C 156 

Compromise decree— Fraud AVheie a decree is alleged to have been 
obtained by fraud and linsrepre entation it is competent to a party to show 
under section 44 of the Evidence Act that this imount was obtained by fraud 
ind lmsieprcsentation, and a separate suit is not necessary to set aside the 
compromise decice Bamarcddi v Bamaredih , 30 Ind Cas 639 Where a 
plain till is not ft party to the consent decree he can attack it m his suit by virtue 
of this section ami it is not necessiry for him to have it •'et wide Ibdul Halim 
v Panrhi Da s», 32 Ind Cas 849 

Foreign judgment, induced by fraud If the fraud oi collusion of the 
parties induces the Divorce Court of a foreign country to believe that it has juris 
diction where, according to the doctrine maint lined by English tribunals, it has 
no junsdiction, the judgment or sentence is rendered mvilid, in England, by 
such fraud or collusion But if the fiaud or collusion does not go to the loot 
of the foreign Comt’s jurisdiction hut merely by the pietcnce of facts which 
do not exist, or the suppression of the fncts which do exis* induces the foreign 
Court to grant a divorce which it would not otherwise have granted, then ns long 
as such divorce continues in force m the country where it is granted it cannot he 
invalidated in Lngland merely on account of such fraud on collusion Batci 
y Bata, (1906) P 209 , Diceys conflict of Lau 4oG But according to siction 44 

of the I yidcnce Act the decree of divorce cm ho assailed by defendant on 

tilt- grounds set out in tint section it h clear that the law in India goes 

further thin the English liw and definitely allows even a decice m rein which 
is iclcv ant under « 41 to be contested also on the ground of frutd or collusion 
which does not go to the jurisdiction of the Court ^ ifa Den v G opal Sara n 
V T R 1928 Pat 375 = 9 P I< T 375 Poieign judgments in pciionam obtmntd 

by the fraud of i party to tliR «uit in foreign ( ourt can not he enforced bv 

him in an action brought in an English Coui t j\r>tarun \ j\ttndo Lai, 2G C 
591 (910) , see also Abdnloff v Oppaiheunci L R 10 Q B D 295 , T'aMd \ 
Danes L R 23 (J B D 310 

Indbouhffv Opiierihcunri t ( Co L R 10 Q B D 293 it wr~ held that 
even although the question wliethf r the fraud had been perpetrated was imc'ti 
gated in the foreign Court, and it was then decided that the fr mil hid not been 
committed the judgment would not be enfon cd m England In that case to 
an iction clainun 0 the value of „oods and brought upon a foreign judgment 
whereby the defendants were ordered to return to the plaintiff the ^oods or to 
jny to her their value, the defence w is tint the judgment was obtained bv a 
fal-e representation to the foreign Court by the plaintiff tint the goods were 
not then in her po sc sion and by fraudulent concealment bv the plaintiff from 
the Court tint the goods then weie m her posse-< ion Lord Coleridge, C T 
commenting on argument, that upon the pleading in that case it mu«t be taken 
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S 44. tlint tho alligations of fraud wire brought bofon tin foreign Court and flint 
the foreign Court cum to u (onclusinu against the defendants nml whether tin** 
conclusion was right or wrong on tlx matters of fart tlx qmstion of the plain 
tiffs alleged fraud could not he trail in the Courts of England, sajs “I rnny 
(ate tho arguments for the plaintiff also in somewhat different word*, nninrlj, 
Hint although tho Russian Courts at hflt* were hd to decide again«t the deftn 
dants through belli \ingu ful«o state of facts to exist owing to the fraud of the 
plaintiff nevertheless the defendants an not now at liliertv to snj that the 
judgments ng unst them wer« procured In that fraud Certnmh this contention 
seems unreasonable ” Brett L / in the same cn o said 1 1 cannot help 
thinking that the same doctrine which h now as^rted with regard to a 
foreign judgment would he applicable to an action brought on a judgment 
obtained in an Engli-h Court other than the Court in which the action I* 
brought Thpie innj he a difference when it is sought to enforce hj the 
process of a Court a judgment of that verv Court because if that judgment 
his been obtained hy improper means the objection dots not art e in a new 
action brought on that judgment but it an es with regard to the proco*'* 
of the Court to enforce n judgment of its own In a cn~e of that kind it w«s 
perhaps formorl) neces arj to proceed in a Court of r<mit\ jn order to get 
rid of the judgment but I doubt whetlu r it wan access irj because# at leist in 
mj opinion a Court of Common law would have in the exercise of its own 
jurisdiction *et aside a judgment procurid from it !>s chception ’ 

In the ca«e of T adala v Lane* I R 2'i Q If I) MO in winch an action 
was brought In the plaintiff in the Engli fi Court upon a judgment obtained 
in the Couit of Palermo the Italian notion was brought upon certain Hill* of 
Exchange and the defence rai od in the It ilinn act on was that the Bills were 
given in respect of gamblirg tr ins actions b> an n„ont of the defendant without 
his authority It was held that the defendant might raise the defence tlint the 
judgment was obtained b> the fraud of the pluntdf even though the fraud 
alleged was such that it could not lie, proved without ie trjing the question 
adjudicated upon b\ the foreign Court Lmdleij L I in the tour e of judgment 
sajs "But we now coire to another and a more difficult question, and that 
is whether this defence can he gone into at all There arc two rules relating 
to the«e matters which have to be borne in mind and the joint operation of 
which gives n^e to the difficult} Tn^t of all there is the rule which is perfcctl} 
well established and well known that i part} to an action c in impeach the 
judgment in it for fruid Whether it i« the judgment of an English Court or 
of a foreign Court doi 8 not matter using general language that is n general 
proposition unconditional and undisputed Another general proposition which 
speaking in equally general language is perfectly well settled, i« that when }OU 
bring an action on a foreign judgment von cannot go into the merits which have 
been tried m the foreign Couit But >ou have to combine those two rules and 
apply them in the case when you cannot go into tho alleged fraud without going 
into the merits 

Foreign judgment— how impeached under Indian law In India a 
foieign judgment shall he conclusive as to any mattei thereby directlv adjudics 
ted Upon between the same paities or between parties undor whom the} or any 
of them claim litigating under the ame title except — 

(а) Where it has not been pronounced b} i Court of competent jui isdict'orn 

(б) Where it has not been given on the merits of the ca--e 

(c) Where it appear® on the face of the proceedings to be founded on the 
mcorifcct view of international! iw or ft refusal to ieco Q nise the Jaw of Bnti*h 
India in cases in which such law is applicable 

(d) Where the proceedings in which the judgment wits obtained are 
opposed to natural justice 

(c) Where it has been obtained by ft ami , 

&) Where it sustains a claim founded on a breach of any law in force in 
British India —Yule S 13 of the Cuil Procedure Code, ( VIII of 1903) 

Collusion No definition of the word collusion’ is given in the Aet 
Collusion has been defined to be a deceitful agreement oi compact between two 
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or more persons to do some act in order to prejudice a third person or for some 44~ 
improper purpose Collusion m judicial proceedings is n secret agreement 
between two ptrsons that the one should institute a *>uit against the other, in 
older to obt un the decision of 11 judicial tribunal foi Mime sinister purpose 
It nmj he of two kinds— (l) when the facts put forward as the foundation of 
the judgment of the Court do not exist, (3) when the) exi a t but have been 
corruptl) preconcerted for the express puipoae of obtaining the judgment ” 

IVharton Late Lexicon cited in Field Ei 1th bd p 170 No doubt n decree can 
be avoided on the ground of fraud or collusion undei tins section But there is 
n great dillerence between fraud and collision A part) who has been made 
the victim of fraud can obviou«I) avoid a decree on the ground that he has 
discovered the fiuud sub equent to the decree which could not ha\e been made 
a point of defence m the former litigation On the other hand the fact of 
collusion a inattei which must have been well known to both the parties and 
is a point which could nnd might have been raided before the elecree was passed 
011 the la t occasion A third part) can undoubtedlj avoid a decree on the 
ground that it has been obtained collusivelv but it is clear that a partv to a 
collusive deuce ctn not avoid it on that ground Sahib Rat v Bahai 1 Rat A 
I R (1927) All 404-101 Ind Cab 70b Chenui Appa v Pultappa 11 B 702, 
Varadarajuht v Sunttasulu, 20 M 333, Kandctti v A ukamnia 31 M 485=13 
M L J 376 , T enhataiamanna \ Mi amnia, 10 SI 17 That «uch ft decree 
binding on a repi<M ntative is shown b) the case of Ranqatnmal v T enkatarhon 
18 M 378 Darbatty Mahnhul tli, A I It 1927 All 528=101 Ind Gn* 513 
\n application for execution of a moitgnge decree was made more than 
three years aftei the decree un- made absolute After the decree absolute 
w is mule and before the «vid application, the judgment debtor transferred Ins 
cquit) of red< mption to A The mortgagor* judgment debtors though served 
with notice did not put in appearance nor made an) objection to the application 
The mortgaged propert) wn a put up to a tie and pure based b) the decree holder 
The a ale was confirmed and possession given to the purchasei fehortlv after 
the dehveiv of possession, an application for setting asido the «ale was made b) 

A on tho giound that tho decree could not be executed vs it was satisfied that 
the execution of the decree was barred and that the execution pioceedings were 
irregulai and had been carried on by fraud and collusion between the mortgagors 
judgment debtors and the decree holder Held tli it it was quite competent to 
the applicant undei the provisions of section 41 of the Evidence Act to raise the 
questions and adduce evidence to prove the fact* stated Ratndhatn v Topi Bibi 
18 G L J 261 

Who can plead fraud or collusion I he language of this section is wide 
enough to allow a party to the suit in which the judgment was obtained to aver 
that it was obtained by the fraud of his antagonist though the judgment stands 
unreversed It is nho wide enough to allow a party to set up his own fraud or 
collusion in procuring the former judgment Anqlo Indian Code T vl II p 
o82 , Ahmedblioi/ v Vullublioy, 6 B 703 (715 716) Both under the English 
and the Indian Liw a rtringtr to the judgment agunst whom such judgment is 
used as evidence, may impeach it on the ground of fraud in the suit m which 
it is used Amimv Banamah 21 C "\\ N 594, Taijloi § 1713 In England 
a part) to a suit would not he tllowed to defeat a judgment b) showing that it 
has practised an imposition upon the Court lately Stokes Anglo Ind Code 
Vol II p 839 In India also a party maj be precluded from wording a decree 
on the ground of his own fraud but this 19 not based on an) rule of evidence 
but on the general principles of justice which prohibit a per-on to plead his own 
fraud Raj ib v LaUian 27 C 11 (22, 23) =3 C W N 660 A thud part) Can 
nlwa>s plead fraud agunst a judgment Tl'cst v 6 Up, 1 Yes Sen 244, 

! hmedbhoy v Yullubhotj G B 70o , Pnidhatn v Phillips, 2 Anib 763 

Party cannot plead his own collusion or fraud Q iction 44 of the Indian 
Evidence Act, no doubt allows a judgment or decree, otherwise relevant, to 
bo show a to have been obtained b> friud or collusion But the wholesome 
doctrine that a party cannot plead his own colluuon to avoid a decree is " 

'uppotted by numerous <jn*e* Tularam v Somyt, ON LR 177=8 Ind Cas. 4 
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S 44, 1 17D Bhauabal v Iiajendia o B L It 321 (329) = 13 W R 177, Aisfartwi v 
XitnJo Lai, 2G C S91 , Chanmappa \ Putlappa 11B 70S Varadarajalu \ 
S iimiabiilu 20 M Ij3 (33S) Komlati x Mifamma, 31 M 435 (487) = 4 
M L 1 331 A pnfcy cxnnot xsk for ielicf against x fraudulent conveyance 
mule by him and which has been successfully u=ed by him to defraud a 
creditor Dan! u Behai y v Raj Kumat , 4 C W N 289 = 27 C 231 , Gobordhan 

Singh v Ihtu Boy 23 C 962, Kali Chat an x Basil Lai, 23 C 962 Is 
"The maxim mtei pan delicto potioi e«t conditio possidentis is as thoroughly 
settled as in\ proposition of 1 xw can be It it, imixiinof law established not 
for *he benefit of plaintiffs or defendants, but w founded on the principle of 
public policy which will not assist a plaintiff* who has pud oxer money or handed 
oxer piopeity in pursuance of an illegal or immoral contiact, to recoxer it hack 
for the Courts will not assist an illegal transaction in any respect ” Bioom Leg 
Max 7fh Ed 547 Yilnyal v Mitt an 72 Ind Ca 92, see al«o Ktshorbai v 
Banrhodia 38 B 427 Once it is established that the pu ties are pan delicto the 
Court will not assist an illegal transaction in my respect, that xs to °ar, the 
pei-on who has asked the Court to do some thing m Ins fax our will fail Ihis 
result will folloxv not on account of my rule of evidence but on general pnnci 
pies of law which forbid a party to plead his own traud Ba/ib v Lafehan, 27G 
11 (22, 23) see also Raghnpati Chattel fee x Nnsinqha Ilan Das, 71 Ind Ca 
1 = 36G L J 491 In Vontifion \ Montipoi i 1 Black W 363 Lord Mansfield 

C J said ‘No man shall set up his own inequity, as a defence any more 
than as a cause of xction So it is a general rule that a Court of Justice will 
not interpose ictively m fxvour of a party who has been vaiticens cumuii* in 
an illegal oi fraudulent transaction, and this rule oid manly applies to per on 
who are pi ivies in estate Bairlatv Fail Hug 26A 272 (282) In Piudhamv 
Phillips, 2 Ambler 7G3 IT tills O J said ‘ If both parties collude, it xxas 
never known th it one of them eould xncate it ” “The same rule I think 
argued Soliciloi Weddabiii n in the Duchess of Kingston s Case 20 How St 
fr 3">5, “ though I can find no ixpre«s authority on the point, applies as between 
the privies of thpse paifies except probably where the collusive fiaud has been 
on a pioyision of the law enacted for the benefit of such privies For instance 
I think that the heir would be allowed to show that a deciee was obtained by 
his ancestor collusixely in fraud of the Mortmain Act indeed the effect of 
the provision of law is th it the heir as regards it is made the antagonist of his 
executor (ancestor 9 and rrssanlc rahone legis ecssat ipsa lex ’ So also where 
by means ot a fraud practised on the Court the owner of considerable property 
both moveable and immoveable caused i decree to be passed against hnnself 
as defend in t in a collu ixo suit upholdm„ i fictitious IT aqfnamah by which it 
w is intended to tie up the propei ty in perpetuity for the benefit of the direct 
descendants of the IT ayuif to the exclusion of Ins coll iter xl heirs it was ht Id 
on suit by such heirs to recov< r po>,ses-,ion of then share b\ inheritance of the 
property o dealt with, (1) tlmt \ Court yyhtch was otherwise competent to 
entu tain the suit hnd jurisdiction, on the finding that it had been obtained bv 
mean® of fruul to treit the preyious decree a® a nullity, and (2) that the 
plaintiffs were not no yen ted from etfingupfhc plei that the previous decree 
bad been obtained by fraud by the fact that the ptrson who pmctised 
frmd wa« their predecessor in title Bnrlatumus a v fa~l Hug 26 A 272 
The principle that a pirty to a fraudub lit transaction Js entitled to relief in a 
Court of Equity as against hi fnuduknt confeder ite so long n fraud contcm 
plated ha not been carried into eflict is not inapplicable ricrely beciu‘>i the 
party “uflers n decree to he pas ed agun st him in n fictitious and eo]Iu e ix< euit 
which i® onlv a pirt of the fraudulent scheme /?a;<ihx Hadnyal 19 C V ^ 
1151-22 0 L I 197 = 29 Ind Cas 699 

Suit to set aside judgment obtained by fraud etc Vpart from this 
section whin n judgment has bicn ohtimed by fraud the Court fins jari diction, 
in n subsequi nl action brought foi th it purpo e, to e t the judgment asnle 
Cob ■ x Dm /ford (ISO 4 !) 2 Q H ti, ■fp nl o thne r\ floi/d, 10 Ch I) 32< 
Fn+ihnan \ Th tunas (ISS4) 9 B I) 210 It is well settled that a d«*tiw cannot 
lx challenge,! on tlu ground of its being erroneous by a fresh suit Jarjannnlh 
a K da Cl, and, 41 C L J 200-66 Imi Ca 1019-29 C V 2^ 771 where 
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no question of jurisdiction to pass a decree arises and theie is no allegation of S 44 
fraud but onlj of n regularity or illegality in the conduct of proceeding 3 , n suit 
does not lie to declare a decree null and void lhe pioper lemedj m such a 
case is bj waj of appeal, renew or revision Sitaiam \ Laxman Kao, 87 Ind 

Gas 820 It may be Liken is settled law that a decree whether it be a consent 
decree an expaile electee oi a deuce pis-std after contest, is liable to be vacated 
on account of fraud 1/ *1 Maisti if v 4btlttl A i" > Rang 40=101 Ind Cas 
434= A. I R 1927 Hang I3t), Raman Menon v Madhaia,Q8 Ind ti 3 170= A 
I R 1927 Mad 90 lo set nude a decree on the ground of fnud it is not 
sufficient to prove constructive fnud but an actual positive finud, i meditated 
and intentional contri\ nice to keep the partu s and the Court in ignorai ce of 
the real facts and obtaining a decree bj that contrivance Bishun Stnqh \ 
n a*au a Singh, 92 Ind Cas 317 = A I R 1926 Lah 177 , Kant naiaijan \ l oh, 
r iP L T 2 j 9 A decree winch i-> fictitious docs not leiiuire to be set aside tor » 
collusive ind fraudulent pioceeding in a Court is not n judicial pioceedmg ami is lo 
be tre tfed as availing nothing to the partv woo -'Ct- it up 8r tthi hitmm a Chandm 
hum at, AIR 1923 Cal 204= »> C L J 348 'ce also Smriufa \ haltyopal, 

22 C AN X 367 A dtuee can he «etn«idi on the giound of fnud it fraud is 
extraneous to the Miit AlmUan a Mohendrannth 1 Rang j00, Jngmumth v 
JMhinam 02 Ind Cas D94 The test ia-> to whether i-»uit lio> to set aside i 
decree is whether theie was finud practised m relation to the proceeding 1 ' m Couit 
by which the defendant in the ongnml suit was prevented from placing his ca * 
befoie the Court Damodai v ham s antp 4 Pat L 1 102 = 71 Ind Cns 
843 = 192 »P 327 Suppression of e\idenc< dots amount to fnud 8 in ft Kao a 
Xaiagan Kao , A 1 II 192 » Bom 479 Jogcth Chandia v Ft vsonm hfimar, 71 
Ind Ons 902, I ilnndns C 1 htlpatnboiam , 74 Ind C is 278 Kalahiihna 
\ Snmmath, 16 LAN 132=(1921)M AN A 462 = (1922 j AInd 104 = 09 Ind 
Cas 12 The degree of fraud ncces'aij lo justify a Couit setting aside a decree 
on the ground of baud Mines nccoidtng to the method and inannei in which the 
fraudulent decree is obtained * e whether the decree is (i) bj consent (it) ex parie 
oi (m) after contest Chaltu a Kadha Kithen, 4 Pat L 7 184-50 Ind Cn« 

461 A\ here an in ohent after his adjudication obtains a dome on a debt 
concealing the f »ct of lus insolvency and adjudic ition the decree is liable to lx* 
vacated in n suh-equent suit for the pm po*c . 1 ndieu a Mahomed 26 Bom L 
It 693= A I Pv 1924 Bom 460 raise evidence m a ml would not he finud 
utmtmg ndeciee unless the effect of that false evidence was to prevent the othei 
party from putting his ca*e before the Court Gol ulda <? a Odhaiji, 23 Bom L 
R 893 The mere fact that a decree has been oht lined h\ ftil®e evidence is not 
sufficient ground for setting aside a decree hasnuar \ liiumiddin, 23 C A\ 

X 133 = 47 Ind Cas 84, lVnhmtha v Piahlnd 30 C A\ X 700, Ma Hindi a 
v ITan Mandril, 24 C W X 133 = 74 Ind Ca* G2G Jangol \ / aljit, 1 P 1 
I 737=60 Ind Ca« 124, hnjia \ Xandu IP I 1 239 = 56 Ind Cns 017 
But a decree can he 8 U aside which ha-* been obtained m u suit which is m its 
aer\ foundation false winch hi 3 been obt lined directlv by fal e allegations of 
fact ton'tituting the verj cause of action deliberately put forward For the 
purpo o of deceiving the Court and dcfraudin^ the deft net hnchiram v Ghan 
dtamda'; b S I R 81 

To sustain nil action to «et n*ide a decree on the ground that it wa- obt mm d 
b\ fraud, the traud mu t be extrinsic to the proceedings before the Bulge It imM 
lie in the conduct of the suit bj ke« ping the plaintiff out of Court bj^pmctisuig 
a fraud on him or bj not serving n notice upon him or by a fal e declaration 
inducing the Court to believe that notice ha*. liecn served and proceeded with 
the suit erjMirtr or bv **om« other act b\ which the difeudnnt i« prevented 
from placing hi-* cn*e before the Court, a* fully as he would do but for the act 
of the plaintiff The fact that the pi until! in the jmv ious suit brought a suit fi!«e 
to lus knowledge cannot MWain a smt for sitting a-ide the decree obtained by 
him Madda Fcdda \ Kurnani, SG Ind Cas 49S=2I L A\ 300,sccnKo 
Ahlulla v A dim an, 8G Ind Ca-, 337 = 4 Bur L T '18 = 3 Rung G7 1 Miammtid 
!«'«/* \ hur Jam 101 Ind Cas 80 1 A emtio obtain n declaration that n 
de< r* «as-<Kl by n Court was obtained bv fraud and wn« not binding -on the 
plaintiff cm be laid in a Court inferior to that which pns-od the decree, provided 
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S 44 the subject matter is otherwise within the jurisdiction of that Court Pilla 
Kali adu v Chandiayya 24 M L £ 254= (1918) M \V N 5G2 

Suit to set aside an ex parte decree A suit to set aside an ex parte decree on 
the ground that the claim was a false one and the deciee wis obtained bj perjmed 
evidence will not lie where the prior suit was a contested one or an ecpaite decree 
was passed after service of summons Nahni v Ha) t 29 C \\ N 32 86 Ind 
Cas 779 = 41 C I J 28l = A I R 1925 Cal GGo, Bail unta v Piohlad B OC 
W N 560 The mere f let that in ex parte decree lia~> been passed doe-> not 
“•how that there was no service of summons on the defendant and if an} thing 
the presumption is that the Com t passing the decree wis satisfied that there 
had been a pioper “-mice of Munitions It is incumbent on a person seeking to 
set aside the ex parte decree in i subsequent case to prove that it was obtained 
hj fnud Ilaniauun \ \und Knhuar, 1 Pit L R 127 = 71 Ind Cts 573= 
V I R 1923 Pat 4UG, see also Mahadeb \ Mahabu, AIR 1923 Cal 569, 
l he India Piondent ( o v Govinda 27 C W N 359 = 1921 Cal 425 Whtre 
a decreo is obtained ex patte ifter suppression of summons and on a misiepresen 
tation of the facts to the Court, such a decree can be set aside bj a separate 
suit aud it stands on a diftercnt footing from a decree obtained by perjurj 
India Provident Company v Goundn 65 Ind Cas SIS'; Pant v Panda 3 Pnt 
L T 451 , Janqal v Laljit, 6 Put L J 1 Pannalal \ fara hanta, 03 Ind Cas 
728 Maharani v Mahabu 58 Ind Cas 317 Knpa Sindhu v Nanda, IP L £ 
239= (1920) Pnt 209 = 5Glnd Cv 015, Xagend>a\ Faibalty 20 C IV N 819 
G end u v Saddi 44 Ind Cas 9S3 

OPINIONS OF THIRD PERSON WHEN RELEVANT 

Opinions of third, persons when relevant An inference as to the existence 
or non-existence of a fnct in i*sue based upon other ficts presented directlj 
to the sense of the witness i>, m a legal sense ‘opinion’ I he statement of 
such inference b> the witne-s is ‘opinion evidence , generally speaking it mav 
b< said that opinion 19 the exclusive province of the jurj, and that witnesses 
will not bo allowed to invade such province A witness is to testify to facts so 
that the jurj maj form an opinion a* to such facts and render their verdict 
nccordmglv UchrhyiEi §§ 129 13U ‘The rules, roughlj thus intimated,’ 
siys Piof lhadley Thm/ei, ‘which forbid the giving of opinion evidence and 
of character ev idencc are lending and important As to the former it is traceable 
easify to the «nnie source as the Hearsaj rult It was foi the jury to form 
opinions mid dr IW inferences nnd conclusions arid not for the witness He 
was men h to bring in to the jurv or the Tudge the raw material of fact, on 
winch thrir minds were to work. If the witness spobp directly to the verj fnct 
in issue, tho jur\ were to consider whether to believe his statement or not, if to 
othpr fuels of an evidential sort then the jury wire to judge of their import 
and their temlcncj Tin witne s was not to «aj that he thought or 
‘ iielievcd so nnd ?o, it wits for the jurj to saj what thej thought and believed 
The witness must MV that he had seen nnd heard h* was an oi/ant el i eant 
llut then simple ns this sounds the distinction could not serve in mnnj nice and 
critical cmimries Inlhclo«.v«L and rn9j ndrmmstrntion of tho law of trial* 
that cxi ted ns long ns jun«s went on their own knowledge nnd needed no 
witnesses or evidence at all and at n tim* wh* n even if thej hud witnesses the) 
were at libert) to disregard them and to follow their own personal information 
it was possible to g« t along without me* di^rimmation* so that the law of 
tvidenn hud hnrdl} nnj development at nil until within the lust two centuries 
and it was but slight U f ore the pn «ent century In a sense, all teatimon) to 
matter of fact t* opinion evidence i e it is n conclu ion formed from |>b**n«»- 
m tin and mental mum *sion« 5 * t that »* not the wav we talk in Court* or 
m rommon life Where shall the line lie drawn * \\ hen does matter of fa* t 
hrst become matt r of opinion * V lifficiili question , lint some things are clear 
liter* nr* quratnn* which roquir* special training nnd knowledge to answer 
th nu A jtirv unle-s U lie one of exj* rt* nn*k a* such ill ndapte*! jierhap* for 
lb r uri^ws of trull mnm t d< il with them On stich uuntion* th n 

the onlmftrv jurr ma) l* ft <w*ted bv skill I witne*«« s, who give the ir opinion 
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Thero are otlnr questions, not requiring skill or training, but only special S 44 
opportunities of observation like hand writing and the value of property, on 
which opinions of ordinary witnesses having such opportunities maj be given 
How far does this go v There i*> much apparent perplex it} in the cnees In a 
very great degree it results from differences of pnctictu judgment in applying 
an admitted rult — tho admitted rule being that opinion cv idenci is not generally 
receivable, and the difference arising from differing judgments ns to what is and 
it, not rcillv to be called opinion evnlenct in the sens t of the rule It has been 
said, judicially that tlu re is in truth, no genernl rule requiring the rejection of 
opinions as evidence (llaidy v Me) nil bfi N H 227,211) Without acceding 
quite literally to th it, there is ground for c nying that m the main, any rule 
excluding opinion endencc vt limited to cans uhcre m the judgment of the Churl 
U util not he helpful to the jury Whether accepted in terms or not, this view 
largely governs tho administration of the rule It is obivous that such a 
principle must allow a very gieat range of permissible difference in judgment , 
and that conclusions of the c haracter ought not usii illy to be legarded ns subject 
to r< view by higher Courts Unluckily the matter is often treated by the Courts 
with much too heavy a hand and the qu mtity of decisions on the subject 
n> mo->t unreason ibly swollen ' Thuya Pre Treat pp 523 525 That opinion of 
a witness is not evidence was held in the English Courts long ngo In Cm ter v 
Boehm 3 Burr 190o 1918 Lord Mansfield L C J «aid “Great stress, was held 
upon the opinion of the brol er But wc all think the jury ought not to pay the 
least regard to it It is mere opinion which is not evidence It is opinion nfter 
an event It is the opinion without the least foundation from any previous 
precedent or usage It i*> an opinion which, if rightly formed, could only be 
drawn from the same premises from which the Court and the jurv were to 
determine the case ” 

Why opinion evidence is excluded The old objection to the opinion 
ev idence was a matter of testimonial qualifications requiring personal ob«ervu 
turns In II right v lathani 6 Cl & F G90 Coleridge J said I do not indeed, 
concede though, it is not, perhaps nece««ary to decide the point that the mere 
opinion of a witness e\en on oath is, as such, admissible evidence upon a 
question of competency When you can bring the decision of that question, 
as yon sometimes mnv, to depend upon deduction*, from scientific premises you 
may hear those deducations expressed a-, opinions by scientific men The 
necessity of the ca o justifies the departure from the general rule, but the 
competency in the main is a question of fact, and the jury are to draw their con 
cUi°ions from the evidence of facts before them, not irom the opinions which 
others may have formed from facts not before the jury I admit that, in 
practice, where the witness to fact is present, it is by no means uncommon to 
ask directly for his opinion , su< h n question it would be idle to object to for the 
objection would only lead to n detailed enquiry into particular facts, which the 
witness is there ready to go into Nothing therefore would he gained by it I 
am not however, aware that the question has ever, upon argument been decided 
to be correct m form ” II tgmoie § 1917 So under the old rule the opinion of a 
witness was rejected for want of testimonial knowledge The principle of testi 
monml knowledge requires that a witness must speak as a knower not merely as 
a guesser So when the witness speaking (for example) to a sale of goods, 
declares that ho thinks or believes or is persuaded that the sale was not made, 
such a witness cannot be heard, °o far as lie means that he did not see the 
transactions in question but believes so on rumour alone or has otherwi e 
reached by supposition, his conclusion II tgmore § 1917 In this requirement, 
however there is no new principle no independent ‘opinion rule but merely 
a recognition of an otherwise established general principle of te timomal quail 
fications that the witne s to be competent at all, mu=t have personal observation 
Ibid But, at the same time that tins principle is becoming recognized, or shortly 
after there occurs a general recognition of what seemed at the time as an excep 
tion to_ it— the use of skilled witness II tgmore § 1917 'Though the witnesses 

can in general speak only as to fnct3 yet in questions of science persons versed 
in tho subject may dehv ef their opinion upon oath on the case proved by other 
witnesses Thus a phvsicuvn who has not seen the particular patient' may 
83 
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S 44 after hearing tho evidence of others bo called to prove on his oath the general 
effects of a particular disease and its probable con spquen cos in the particular 
case, for, though not n particular fact it is still general inform ition which the 
lest of the manl md stand m need of to enable them to form an nccurate judg 
ment on the subject in dispute ” Peat c s Pn/lcnrr, ] 12 

Gradual growth of the opinion rule Wc have stated in the previous topic 
that m the earlier English c isos the scope of the opinion rule was confined onh 
to the exclusion of e\ idence on the ground of want of testimonial qualifications 
Third per®ons were not allowed to draw inference from facts supplied by other-* 
and to mipirt their belief thus derived to the tribunal In other words the 
disparagement of opinion had always m mind the testimony of a person who 
had no tacts of his own observation to speak from, and the shilled witness was the 
person who had to be received hj way of exception to that notion Thus, when 
an ordmai > lay witness took tin stand equipped with per onal acquaintance 
with the affair and therefore competent in his soinces of knowledge, the circam 
stance that incidentally ho drew inferences fiom hi° observed data and expressed 
conclusions upon th«m did not present itself ns in nnj waj improper It would 
not occur to an j Judge that this witness was doing a wrong thing In short, it 
was onh ' opinion ns a mere guess find a belief without observation which tliev 
rejected In Guta \ Boehm j Burr 190 j, 1018 Loul MftmfieM «nid “Mere 
opinion is not evidence But opinion ns an inference or conclusion from 
personally observed data the} dm not think of dispartgmg That tl is was the 
attitude towards the lnv observer will appear from the following passages 
' Theie are also man} cases in which witnesses spiak from judgment and 
opinion, without reference to an} technical knowledge, «uch, for instance !■> 
evidence of character and all other te Union} amounting to a general conclusion 
fiom pirticular facts Tl D Eian\ Note* to PolJiw 11,210 “So also as 

to the value of goods sold it must alwajs rest in opinion only , and the like 
a to the snmt} of a paity, and all other m itters of proof which from their nature 
can only be given from the opinion which the witness ma\ form ’ Mr Espinasse 
A m Pitre* 411, TJi qmore § 1917 Forbes v Cntuther * 3 Yeates 527 (Am ) 
Ilairison v Itouan 3 Mash C C 387 So it is clear that when the earlv 
English writers and Judges disparaged “ mere opinion’ the} never had in mind 
the case of the Ia> witness who having a fact knowledge ’ included m his 
testimony an opinion oi inference based on these dita — as m the leading 
instances (u ed hj those writers md Judges) of handwriting, character, nml 
samtv But when b} caieless usa„e the pbra«e cinie to be pissed along that 
‘opinion is not evidence ’ the di tinction just before establi bed for skilled 
witnesses not having ' f vet knowledge was read ilj enlarged, and was made 
to apply to the lav witness who had a ‘ fact knowledge , and to support the 
new and broad idea that opinion in geneial wns not evidence Now if a lay 
witness having a ‘ fact knowledge had put those facts before ihe jur} and 
then proposed to add his own inference or conclusion or opinion upon tho e 
fact® as made at the tune it i ipparent that the same te«t might be applied 
to exclude this opinion or infeience of hi «mce the facts had already been 1 ltd 
by him before the jury and thev were as competent as he to draw an infeience 
It must he noted too that this extension — logical enough it is true and correct 
m tlieorj but pernicious (i" it lias proved) in practice — is a pecuh rlj 
American doctrine It has app irentlv not taken m England m an impor 
tant degree Theie appear to lie no Fnglish luhngs which indicate that the 
opinion rule has there been thought to exclude the inferences winch n ‘fact 
witne-s has made from the data he la>s before the jury Certainly no such 
broad logical extension of the te«t to lay witnes e« is the fimilnr possession of 
the English bar ns it of the American bar IT igmoic § 1917 

Principle underlying the newly grown up “ Opinion rule ” It f ns 
already been stated that the old objection to the original opinion rule was on the 
ground of want of te timoni il qualifications on the part of the witness wink 
giving his opinion But no such objection can be rai ed in the case of a “ fact 
witness’ His testimonial qualihe itions can not be questioned and on that 
ground no objection can be raised 4 The true theory, then of the Opinion rule. 
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m the s« u (mu. an hort to u c, is bimply that of the exclusion of -upor oro 0 atory >S* 
evidence It 1 - not tint there i- any fault to find with the witness himself or tho 
sufficiency of hi- sources of knowledgt or tho po-ilivenc-s of hi- impression 
but Minph tint hia U -stimom otlurwi-e ©hjectionabh . is not weeded is super 
flnon ihiis the principle of excln-ion is in no -oust one of 'lesUinomal 
Qu tlific mon-, but one of Yu\ihnr> Poltov The delay and wn-te avoided might 
he in n single m tatico trifling but its -enoti ne-s and it- unbe irablene-s can be 
appreciated if we suppose tint there were no evidential limit- whatever of thp 
above nature The tunc t iken in the ulu ir al of an interminable mnllitude of 
opinions tho confusion of tho main 1 — \us bv an additional nmv» of te-tmionial 
liffi rences and impeachments, and the tendency forthejmy now and then to 
decide 'imply according to the peiponderance of number- and of influential 
name-— -all tho-e arc j o„«ibiliti< s in tla ab enct of -ome limit of the presxnt 
nature It simply endeavour* to -ave time uid avoid confusm* te-timonv bv 
telling tho vvitne » ‘ Ihe tribun il i- on tin- -ubjictm po- t -ion of thesune 

materials of information as vour-elf, thus a- jouemndd nothing to our materials 
for judgment, v our further tc -Union} is unncce siry and mi rely encumbers th( 
proceedings It is this living principle which i- (or Ou„ht to be) appl ed in 
each m-tinco, nothing more definito than this 1 - the test involved by the 
principle ’ If iginorc § 1917 This principle i thus recoin i etl by Loul Vans 
field in Carle r v Boehm, 3 Burr 1905, 1918 It is an opinion which, if nghtlv 
formed, could onlv be drawn from the -inn prenu-e- fiom which the Court and 
the jury wore to determine the cui-e, and therefore it is improper and nrelcvant 
m the mouth of a witness * 

Opinion and fact, how to distinguish Accuifltcly to di tinguish fc matter 
off let* from " m itter of opinion ” is not less difficult than to distinguish it 
from “ matter of 1 iw * In all -imposed statements of fact the witness really 
testifies to the opinion formed by the judgment upon the presentment of the 
-en-es Statement of opinion i- therefore n“ceb-wl> involved m stitement of 
fact 1 Uliatl Ei § 15 An instance, erroneously supposed to bo -imply an 
■‘opinion' is found m cises where tho phenomena being too numerous or m 
tangible to permit a correct or effective individual -tatement witnesses are 
permitted to state -imply tho impress on, -ucli phenomena produced in 
the ir mind- This appircntly is simply nnothei method of stating facts Best 
Ei 8th Ed p 473 Coins Stintuan, 117 Mass 122, 133 ho aloifwelook 
at the mattci psychologicallv and with a nice icgaid for the proce— of the mind 
everv statement resolves itself into a matter of opinion The conclusions of the 
wind are all drawn from that which the sen sea perceive, the only difference being 
in the degree of removal from tho immediate impression of the senses Every 
statement is therefore re illy a statement of an inference and in this sense all 
evidence is opinion evidence lake the case where tho question was as to why 
the plaintiff did not get into a -treet car and thus avoid the danger of riding upon 
the running board He was nsked for tho ro-i on, and answered that it was o 
crowded that it was impo—ible for him to get there before ho was hurt In one 
-onse this may be said to be a statement of opinion— that is the conclusion of 
the witness b mind upon a state of facts presented to his senses — and in the 
case tn que-tion there was sulheient doubt as to the nature of the -tatement to 
eutec tho objection to bo ru-cd, yet the Court held, and quite properly, that 
legally spe iking the statement was a statement of fact and not opnnort 
Indianapolis Cl It,/ Co v Ilaieisticl 35 Ind App 2S1=74 N E 34 (Am ) 

7. here are many cises which arise where the que tion rai eel is to some particular 
statement of tho witne ses is a question of words rather than subject One may 
stitea fact m several way- tnd sometimes the u-e of one word will import an 
opinion where tho u-c of nnothei will necoid more strictly with the language 
of the fact In one cu«e the witness testified that the defendant “ acknowledged 
that he took the hor e at a valuation of 50 £ per head ’ Under objection on the 
ground that the statement was an opinion, it was held that it was not Probublv 
the que-tion would not oven have been raised had the w itness u ed m-tead 
of the word ‘acknowledged’ the word “sud” Haunter v Dans 128 Iowa 
216=103 N W 373 A witness may not be a-ked whether there was any room 
in a car foi other men, but mav state whether there was any vacant or unoccupied 
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S 44, space in the cvr Chicago fermuial Pramport ft Co \ 0 Donne l, 114 111 App 
245, Mthehij ? hv § 130 

Whatever is pre ented to the senses of a witness and of winch he therefore 
receives dnect knowledge he may -t itc provided it is n levant to the i«sue and 
not excluded on some othpr ground This h strictly u matter of fact A\ hat he 
has seen or heird oi felt, he know-' in the -eusc in which tho law requires 
knowledge oil the part of the witness te-tifymg "What lie thinks in respect to 
the existence oi non existence of a fict m issue is m itter of opinion, and he 
cannot state it It is for him to put before the jurv the fa< ts ns he has perceived 
them by his sense-', and for the jury to form in opinion concerning the facts in 
proof of which the evidence is offered Me Aeluj s Ei §131 In Ogden v 

People, 134111 599 — 25 N E 755 (Am) X was tried for robbery, and several 
witnesses testified tint on the night of the robbery the} recognized him b} his 
voice, though the} did not see him lhe testimony wn objected to as opinion 
The Court treats the question ns follows The st itement b} the w tne-«es foi 
the prosecution of a fact which the} ascertained through the sense of he inng 
was not the statement of mere matter of opinion but the statement of a 
conclusion leached dnectl} and prim ml} from an operation of tlie sense 
of hearing A witness cm learn ami know tacts b> and through the excrci c e 
of his perceptive ficulties — his five senses— and these f lets lie may state’ But 
according to Piof II igmoie no «uch distinction is scientifically possible If 
the above principle says the learned writer is the true one, it l- obnous 
(leaving history out of the question and considering only principle) thit there is 
no virtue in an v test ba^ed on the meic verbvl or logical distinction between 
opinion and fact Further more, an examination of the so-cilled opinion 

rule, as applied m its vinous instances shows that the opinion element is in the 
very law itself, a merely superficial and casual mirk, and not the e-sen tiu 
feature * H tgmoie § 1919 

Scope of the rule rejecting the opinion of witness “lhe opinions of any 
person other than the Judge by whom the fact i to he decided as to the exis 
tence of facts in l sue or relev int f lets, are a« a mle irrelevant to the decision 
of the cases to which they rel ite for the most obivous reasons lo ••how tbit 
such and such a person thought that i crime had been committed or i contract 
made would either be to show nothing at nil or would invest the person whose 
opinion was proved with the clnr voter of a Judge In some few cases, the 
reasons for which are self evident, it is otherwise Steph Introduction p 167 
In this connection l/> Justice Markby c iys "The opinion of a competent 
person is always relevant vnd would be admissible under ss 7 and 11 But 
as in the case of hearsay ’ there is an unexpres&ed rule forbidding its ndmis ion 
the rule may be stated as follows (1) No one c tiled as a witness is allowed 
to express an opinion thvt a fact which is being enquired into exists, he can 
only give an account of his own sensations with regard to it (2) There io not 
the least doubt that this rule though it nowhere appears in the act exi ts in 
Tndia and ss 45 50 are exceptions to it Marl by p 40 If his lordship meant 
that a third pei '-on is not allowed to express an opinion that a fict which 
being enquired into exists (s we and except in cases mentioned in 45 50) he is 
right in his statement of law But if his lordship meant that a fact-witness is 
debarred from stating his opinion m any case when on the stand his statement 
of law is evidently erroneous In this connection the observation of lostei O 
I in Hardy v Merrtl 56 N H 241 should bo borne in mind Vll evidence 
is opinion meielv unless you choose to evil it tact and knowledge as discovered 
by and mvnifested to the observation of the witness And it seems to me quite 
unnece sary and irrelevant to crave vn apology or excuse for the ndmi sion 
of «ueh evidence for referring to any exceptions (whether classified or i dated and 
nrbitmry) to any supposed general rule according to the language of some books 
and the custom of some Judges There i in truth no general rule requiring 
the rejection of opinions as evidence A general rule can hardly be said to 
<*x\st which is lost to sight m an enveloping mass of arbitrary exceptions 
Higmore § 1919 The Hearsay rule the Character rule and the Opinion rule are 
the product of jury system All are founded on a peculiar cnutiousne s in 
Engli h Law, and all have been developed with an cquallv peculiar rigidity 
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and stolid disregard of practical consequences All three an complex and S 44 
fir retching in application is well ns voluminous m detailed development 
lint i radically different future may be predicted to them The Hearsay ruU 
md the Character rule will aluays remain in our law, in i more or less rcltxecl 
form, while the Opinion rule Mill in substance disappear An important difference 
between them is that the first two are the solid growth of experience, while the 
last rule, in its American development, is merely the logualb technical develop 
men t, of a misunderstood term The opinion rule dm by day exhibits its un 

practical suhtlety and its useless lequneineut of logic Undei this rule we 
accomplish little by cnfoicing it and we should do no lnrm if we dispense with 
it II igmoie § 1929 

Proper scope of opinion rule debarring a <r Fact witness ’ from stating 
Ins opinion The opinion of a witness on the stand denved from f icts observed 
h^ him i" an inference Rom observed and communicable data The objection 
to such an opinion evidence itsts on consult r ition of policy at to the superfluity 
of the testimony This evidence is attempted to be excluded not for want of 
te tnnonml qualihe itions on the part of the witness but on the principle of 
Avixilnry policy as Prof Wigmmc teimed it Two great disadvantages which 
the principle of Auxiliary Policy always guards ag un«t an , namely ( i) confusion 
of issues and (b) undue prejudice (a) If the use of certain evident al material 
tends to produce undue confusion in the minds of the tubunal — i e the jurors — 
by diverting their ittention from th< real issue and fixing it upon a trivial or 
minor matter or by making the controveisy so intricate thit the disentanglement 
of it becomes difficult the e\ idence tends to the suppression of the truth and 
not to its di*cov< ry , and there is good ground for excluding < «uch evidence, 
unless it is so intimately connected with the m un issue that its consideration »•> 
inevitible (b) So also if certain e\i lential material having a legitimate 
probative value, tends nevertheless to produce dso, over and above its legitimate 
effect an xmf ur prejudice to the opponent, or by v irtue of the personality of 
the witness tends to receive an excessive weight in the minds of the tribunal, 
there is good ground for excluding such evidence, unless it is mdispen® ible for 
its legitimate purpose TTt/ 71 /ioie §§ 1S64, 1918 So in cases where opinion 
evidence does not violate these two salutorv principles or where it is so connected 

with the mun i»siu tli it its consideration is inevit ible or its reception is indi^ 

pensable it should be received The opinion rule is a rule lnsed on the thought” 

«ays Dr Giecnleaf “ th it all the data for drawing an inference arc before the jury, 
or can he placet! befou them, and it is superfluous to add by way of testimonv, 
the inference which they can equally well draw for themselves I or example if 
a witness, \ te u tif\ ing to the facts of a street accident in which the defendant’s 
horse is v aid to have become unmanageable and run over the plaintiff has 
detailed the relative situation of the parties the bthnviour of the horse, the efforts 
of the defend int to check him and all other cucumstuices of the event and is 
then asked whether the defendant could have stopped the horse before it reached 
the plmntifl, or whether the pluntift could have avoided it in sei on it 
would be natural to object that the data for his inference were fully before 
the jury, and that they were eqmllv m a position with the witness to draw 
an inference from them The witness s opinion is excluded, not 

because inferences us such arc objection ibh — for a witness s 1 nowledge and 
all knowledge is nude up of inference — but because the inference under the 
circumstances io ‘-uperfluou® and because if on< person could be summon* d 
and inquired of in this way then the opinion of a ecore could equally be a Led, 
all of them superfluous and calculated to encumber the trial, without adding 
anything to the e-^ential data before the jury ’ Grccnl Fi § 441(b) But m 
certain ci'cs the opinion of a witness may become not only helpful hut al*o 
access try In the application of the rule, its principle should not be lo«t sight 
of and no arbitrary restrictions should be put forth This consideration supplies 
a living te«t for the solution of the particular instances Thus m Cornell v 
Green 30 & A R 16 Gt b*on J said “It i® good general rule that a witne s i® 
not to give bib impression®, but to =tate the facts from which he received them 
and thus leave to the jury to draw their own conclusion but I take it 

that wherever the facts from which a witness received an impression nre too 
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S 44. ov mescent in their niturc to be recollected or me too complicated to be 
separately and di tinctly narrated, Ins mipre^ions from these f icts become 
evidence ho in oveiy ci t opinion evidence of non « \perts is admissible vyhert 
the wjtnpsj, tmnot ii'leqiwtdy 'tit« mi rredo the data o full) and accurately as 
to put the jnrv completily m tin witness s pi ice and enable them equally well 
to draw the mfiromo Con rll v Gicm 10 h A If 16, Bufftnn v It Co 
4 K I 223 (men] Ei k 411(b) It oftui happens that it is impossible for i 

witness to detail all the pirtinent fails m such a manner as to enable the 

tiibunal to form a conclusion without the opinion of tin witne Indeed the 
witness mav not be able to separate the facts uul indie Uions from winch he has 
formed i conclusion from the conclusion itself 1 a fin \ Olttinma 00 Iowa 
429=13 N W 2o7 hrom the many ilhi'tr ltions ^lyon below it will appear 
that fiom the necessity of the ca-a tlu opinions ol ordinal} witnesses must 
often bo received Ihe giound upon which opinions are admitted in **uch 
case- i' that from the very nut me of the subject m z sue it cannot be 

stated or de'cribed in such language ns will en ible pu son > not eye witne sr 

to form one accurite judgment m leganl to it Burr Jones § 460 The 
opinions of nonexperts are admissible therefore piovided thev state, ®o 
fu as pricticible the facts on which the opinions are based on questions of 
identity ns ipplied to per c on& thing , nmmi]« or hand writing , ami of the c ize 
colour and weight of objects, ot time and di'tinces of llto nimtal state or 
condition of mothei of in-mity and intoxicition , of the iflection of one for 
theothrr of the physic 'll condition of anotbei ns to tlie health or sickness (m 
which latter case however, the opinion of i non expert will not be heard upon 
the particular disease ortho cuise thereof) of v due, of the soundness of 
animals and of all subjects wheie it is not practicable not po sible to put the 
tribunal in possession of all the primary facts upon which the opinions of the 
witnesses ne grounded Bun lone's & 360 Similarly a witness c in testify ^ t0 
whethei a person appeired to be m love oi seemed hostile friendly or the like or 
felt sad, oi appeared intoxic ited Phev cm tate ns to who ‘controlled Jmd or 
that a spot was flooded oi that a person appe ired rational He cvn also aepose is 
to a pei son & age oi that v certain person lool s excited So dso he can testify that 
certain things were done in a pleasant manner or that a wound was inflamed 
A witness cannot testify as to ‘influence in community He may state that 
foot prints corresponded Butby v Slate 77 \ln 6G Brst Bi p 474 He mi' 
il«o depose that he recognised i walk Beak v Parcy, 12 Ala 323 Opinion ot 
a witness is admitted in the above case because i witness is not in a position to 
place before the tribunal ill ihe facts ind symptoms from which he had formed 
the opinion thit i person wis angry drunk sick in love or insane this would be 
to abandon himself to a hopeless attempt it mimicry and undignified description* 
and imitation*, is ludicrous as tbev would be vain and unprofitable So m 
matters more within the common observation and experience of men non 

experts may, in cases where it is not practicable to place before the jury all the 

primary f icts upon which they are founded state their opinion from such fict > 
where such opinions involve conclusions m itpnal to the subject of mquin 
In uch cases the witnesses are required so fir as may be to state the priwurj 
facts which suppoit their opinions Where it is praetieible to place palpably 
before the tribunal the facts supporting their opinions the witnesses °hould bo 
restricted in their testimony to such fact' nnd the tribunal left to form it* 
opinion from these fact* miauled by the mere opinions of the witne es Barr 
Jona § 360 

Identity testimony A\itnes es ire allowed to te tify when they can *poik 
with reasonable eertaint is to the identity of persons or things when if they 
were merely alloived to 'pecify the details anil facts on yvhich their conciu ton 
deptnded their testimony would be for no value Hence the statements ot 
witnesses as to identity are not nece sanly rejected although they ire unable 10 
describe the features of the per on in question or his clothing or other particulars 
in whuh the conciu ion depends Burr Jones § 361 Per onal identity I s 1 
matter of opinion or belief founded on facts which may he and frequently 
inexplicable ami incommunicable to a stranger and therefore as to such fact, 
opinion is competent evidence Lattson Lxpert and Opinion 2> 324 -tor 
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example the identification may be based upon the voice alone , and it would be 
obviously impossible for a witness to describe the tones of voice in such a 
manner that from the description alone the jury could arrive at any satisfactory 
conclusion The testimony of the chemist who ha-s analy sed blood and that of 
the observer who lias merely lccognirecl it belong to the same legal grade ot 
evidence and though the one may be entitled to much greater weight than the 
other with the jury, the exclusion of either would be illegal It must not, 
however be lo t sight o p , thit such an opinion as to identification of another to 
be admissible, must be bised upon knowledge of the person identified and be 
the result of the witness s recollection of the person, and the facts connected 
with Ins seeing oi hearing him An opinion as to the identity of a person, 
based solely upon the statement of another, is not admissible to prove identity 
People v Gtaif, 14b Cal 507 = 83 Pac 707 A peison mi) be identified by 
photographs Fnth v Frith (1896) P 74, Bioole v Bioohe 60 Md 529 533 
Marion v Slate, 20 Nebi 240, H igmoie § 6G0 tide notes under s 9 at p 144 
The same rule can well be applied in ca«e of identification of thing*- hy \ 
Outhncob 13 Jur** 542 

Values Value may be proved by the opinion of any witness possessing 
knowledge on the subject Lawsons Expert <t Opinion Li 463 To prove 
vdue, opinion evidence is resorted to as a general rule fiom necessity not only 
where the subject of such testimony is a matter of common knowledge but al o 
where it is of a kind requiring specnl skill to explain or appraise it There are 
nany things who-e vilue any one may testify to it being a nutter of common 
knowledge, and not one requiring special and peculiar stud), observation or «hdl 
Thus, ever) one may bo presumed to have a somewhat correct idea of value 
of propci t) which is in almost timver al u e Thus, the question is as to the 
value of a cow or an article m common use m the house hold Ibid p 4GG In 
Coopei v State, 53 Miss 398, the question was as to the value ol a gun and 
it was held that the opinion of an ordinal) witnp&s was competent In the 
nature of things,” saul the Court, ‘the value of this sort of propert) in such 
common use can be estimated b) almost ever) man m the community It is 
not like painting, or precious stones of which experts alone can form an 
intelligent judgment, but is rathei like that class of merch indite and com mo 
dities of the vnlue of which most peisons have knowledge So evidence as 
legiuds value cm be well received from an ordinary witness where it docs not 
leqmre a knowledge of any particular science, nit or skill to enable one to 
testify Chamnrss v Ghamnevv 53 Ind 301 (Am) "It is not neces ary, in 
order to qualify one to give an opinion ns to value that his information should 
be of such a direct character as would make it competent in itself as primary 
evidence It is the experience which he acquire-* in the ordinary conduct of 
affairs, and from means of information such as are usually relied on by men 
engaged in business for the conduct of that business, tint qualifies him to 
ti stif\ II ells J in II Iittnci/ \ Thatchei, 117 Mn*-s 526 Therefore though 
ns a general thing, a witness not an expert cannot he «md to be qualified to 
express nn opinion as to the v due of a thin*., unless ho has seen it or has some 
personal knowledge of its value still there is no rule of law and there can be 
none defining how much a witness shall know of property before he can be 
permitted to give an opinion of its vain* He must have some acquinntance 
with it, sufficient to enable him to form some estimate of its value, and then 
it is for the jury to determine how much weight to attach to such estimate 
Bedell v Long Bland J1 Co , 49 X Y 3G7 , Lau on Fxp ct Op Ei 4G7 

Ihe market value of land is not a question of science and skill upon which 
only an expert can givo nn opinion Persons living in the neighbourhood mav 
be presumed to have a sufficient knowledge of the market value of propertv 
from the location and character of the land in question Penntyhama, ele 
P Co v Bunnell 81 Pi St 42G Ihe be«t and only legitimate evidence of the 
value of the land at the tune of the «ale would be the opinion of witnesses who had 
personal knowledge of the land and from their own ob erratum h id become 
acquainted with its value Ci ousts v Holman, 19 Ind 30 (Am ) Lawson Exp <e 
Op Ei 4G9 As has been well said * to de cnbe to a jury a piece of ground 
however minutely, with its supposed adoptations to use, advantages and di*advan 
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S 44 tages and demand of them, upon this information alonfc, a verdict as to its value 
nould merelj be farcical, and thus indeed i« all that can be done to enable them 
to arrive at a conclusion as to its value, unless the witnesses aie allowed to state 
their judgment or opinion together with the ficts upon which such opinion is 
founded Illinois etc By Go v Von Hoi n 18 111 257 , Burr done s § 30 \ So 
it is clear that the valuation of land mu>t be arrived at bj the tribun il by taking 
the ’Opinion of a witne&s and that that witness need not be an expert As 
regards the qualification of thi witness, it is of coutse a question for the Court 
S tiuell etc Mfq Co v Phelps, 130 U S 520 (Am ), Alfonso v United States, 
2 Storj; 421 (Am ) Lnusons Exp & Op El pp 403 501, IF igmore §§ 1940 
1041 Nat am Gliandia v Cohen 10C 5b, but see Duaila v Wai,4 0 C 247 
As to how valuation is to l»e made under the Municipal and Land Acquisition 
Act tide Mamndia v Sea etary of State 41 C 90 7, Ilarish v Sen etary of 
State, 11C. W N S75 IF enncl v Sen etary of State, 13 C W N 1058, 
Sect etary of State v Shanmttyataya , 1G M 309, Qoi eminent of Bombay v 
Meiuanji 10 Bom L R 920 Hey sham v Bholanath, 11 B L B 230, 
Seci etary ot State \ Belchamben, 33 C 408, Tutsi y Sea etaiy of State, 14 
OWN lxxx, Bam Sahoy Sha \ S ecietmy of State, 8C W N 671, la 
Fsafah Salebhai, 10 Bom L R 997 , Ka flash v Sea etary, 17 C L J 84 

Sanity The reason for admission of non expert opinion evidence as 
regards sanity or otherwise is thus stated b> Doe J in Broadman v FT oodman, 47 
N H 144 ‘From the nature of the subject, it cannot generallj be so described 
b> witnesses as to enable others to form an accurate judgment in regard to it 
The opinion of an unprofessional witness is competent not because he can gue 
no description of the appearances which indicate sanity or insmitj but because 
ordinanlj he cannot gi\o an adequate description of them ‘Thesanitjor 
insanity of an individual maybe a rnattei notorious and without doubt in a 
neighbourhood and jet few, if anj of the neighours maj be abb to lay before the 
jurj distinct facts that would enable them to pronounce a decision thereon with 
reasonable assurance of its truth' Pei Gaston J in Clan/ \ Clary, 2 Ind 
80 (Am) , FT tgmoie § 1934 * To ask a witness on such a trial whether Mias 

B appeared peculiarly or strangely was substantiallj to ask whether in the 
witness s opinion she was insane ’ Per Doe J m Broadman v Woodman supra 
But the opinion of non professional witne&ses are not admissible in such cases, 
unless such opinions are based upon their own knowledge and observation of the 
person s appearance Bun Jones § 364 Opinions of witnesses from observations 
are admissible m evidence when from the nature of the subject under investiga 
tion, no evidence can lx. obtained Ibid § 306 But it is a well settled rule that 
non experts can not give their opinions to the existence, nature and extent of 
disen c in nnj one Lush a Mr Daniel 4 Ired L 455 {Am ) \\ hile a non 

i xpert witness i-, deemed capable of judging the general question whether » 
person is sick or well, ho is not competent to go further and give an opinion 
upon the nature of n disease or the extent of the ravages it has made upon the 
sjsttm of a patient’ Smith v Smith 117 N C 320 The law from the earl) 
days however has permitted the subscribing witnesses to a Will to be called upon 
for their opinion ns to sanitj or in«anitj of the testator Kaufman v Caughman 
26 I It 16 (S C) I an son Fxp A Op Ei 2nd Ed 5 32, 11 igmoie § 1930 
The theorj that tho law had provided this preappointed testimony for the express 
purpose of secunrg witnesses to the testators capacitj a_ well as to his sign Uure, 
rfs well a3 the unquestioned practice prevailed ov er anj theorv that the Judges 
might have n3 to the bearing of the opinion rule IT tgmore § 1936 But opinion 
ns to inmty and opinion ns to general te«tamentnr\ or criminal capacity are 
entirelj distinct The latter sort of opinion is inadmissible (when it is) because 
n question of Inw mnj lx* involved, and witnesses conclusions are not needed 
on such points H tgmore § 1937 

Opinion from necessity Tim opinions of ordinnrj witne* es domed from 
oWrvn’ion are admissible in evidence wFien from tho nature of the subject 
under investigation no better evidence can be obtained or the facts can not 
otherwise be presented to the tribunal e g questions relating to time quantity 
numlier, dimen ions, height, speed distance or the like I meson Eip A Op 
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Li J 05 ‘The indications themselves ought to be proved. /and it is quite true S fc 45- 

that the jnrj are authorized to draw then own deductions from them, but no 

witnesses can full} present the appearances!!-* they were before his ejes , and to 

take the testimony of what he saw without his opinion would seldom prove full) 

satisfactory ami would often be misleading Indeed, in manj cases it is diffi 

cult to «opamte a description of tho indications from an opinion, upon them, nor 

is a witness nlwav s expected to do *o If ft man were to come upon the track of. 

a recent nun or snow storm he would hardlj be ^topped m giving an account 

of it ns a witness, if he were to «a>, among otlur things, that the storm appeared 

to have come from a particular direction because such a storm, as every one 

knowa, must u-mllj for a time leave behind it some verj conclusive indications 

of the direction it had taken Of course in nnj such case, it should appear that 

the witness had some basis of ob«enntion on which to ]iv»tifj bis opinion , hut 

when ho has stated tho particular facts his opinion ma> proper!} lie called for. 

(Cooley J m Undent oo l v Waldren, Id Mich 232) The general rule certainly 
is that witnesses nrf to testify to fncls, and not to give their individual opinions 
fins rule, however, has its exceptions some of which arc ns familiar and as well 
«ettle<i as the rulp itself When all the pertinent facts can he sufficient!} 
detailed and described and when the triers an supposed to be able to form 
correct conclusions without tho aid of opinion or judgment fiotn others, no 
exception to the rule is allowed But cases occur where the affirmative of the»r 
propositions cannot be assumed 1 he facts are sometimes incapable of being 
presented with their proper force and significance to an} hut the oh error himself 
and it often happens that the trier are not qualified, from experience in the 
ordinar} affiurs of life duly to appreciate all the material facts when proved 
Under these urcum tances tho opinions of witnesses must, of necessit} he 
leceived’ Per ftoyce T in CUffoid v fttrhaidwn, 18 Yt 620 So expert evi 
deuce bj inj of opinion of business is not admissible on the question a9 to 
whether a mark, or a combination of marks resembles that oi other goods and 
is likel} to deceiv e purchaser* Macdonald v Holland , 10 P 1/ it 175=41 
Ind Cns 539, Suarlidn Mill* v Jngqilal, 24 A L T 976 

45 When the Comt Ins to foim an opinion upon i point 
,, . t of foreign law, oi of science oi art, oi as to 

pinions o expei ■» identity of handwriting *[oi fingei impres- 
sion], the opinions upon that point of poisons specially skilled m 
such foieign law, science oi art, f [oi m questions is to identitv of 
handwriting] #[or finger impiessions] aie relevant ficts 
Such peisons are called expei ts 
Illustration* 

(a) The question is, whether tho death of A was caused b} poison 

The opinions of experts us to the S}mptoms produced by the poison b} > 
which A is supposed to have died, uto relevant 

(b) The question is, whether A, at the time of doing a certain act, was b} 
reason of unsoundness of mind incapable of knowing the nature of the net, or 
that he was doing what was either wrong or contrary to law 

Tho opinions of experts upon the question whether the symptoms exhibited, 
b} A commonly show unsoundne^s of rmnd, and whether such un«oundneBS qC< 
mind usuall} renders persons incapable of knowing the nature of the acts which 
the} do, or of knowing that what the} do is either wiong or contrary to law are. 
relevant 


* The words “or fingei impressions’ in both place-- wliero the} occur in f- 
45, were added b} the Indiau Evidence Act, 1899 (5 of 1899) For discussion in 
Council as to whether ‘ finger impressions include * thumb impressions * see 
Gazette of India, 1898, Pt VI p 24 

T The«e words in s 45 were inserted b} the Indian Evidence Vet Amend-, 
ment Act (18 of 1872), s 4 
84 
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S 45. (c) The question is, whether a certain document was written T)j A Another 

document is produced which is proved or admitted to have been written by A 
The opinions of expert on the question whether the two documents were 
written by the same person or by different person*, are relevant 

On gin of the rule The original character of the jury was that of witnesses 
to the tacts, which the> were called upon to decide from their own knowledge 
They were expected to draw their conclusions and give their opinion as to the 
facts in issue As has been seen, the development of the jury system eliminated 
from it that feature which required the jurymen to be persons who had original 
knowledge of the facts, and, in the final outcome, withdrew from their 
consideration any facts of which they had original knowledge, confining them 
to such facts only as should be presented to them at the trial. This left to tb^ 
jury simply the duty of drawing conclusions from facts presented In many 
cases it was impossible to present to the minds of the jury, who were supposed 
to have no previous knowledge, the facts in such detail ns to furnish grounds 
for intelligent opinion Sometime^ this was due to the facts being so numerous, 
uncertain, or incapable of description, as to be difficult to present At other 
times it happened that the matters about which it was necessary for the jury to 
form an opinion were of such a technical or scientific nature that, even were 
the facts presented to the jury, they would be incapable of forming an intelligent 
opinion Fowler v Chadd, (1782) 3 Doug 157, was a case m which an engineer 
was called to “how the effect of an embankment upon the filling up of a harbour 
Lord Mansfield says "Mr Smeaton (the witness) understands the construction 
of harbour*, the cause of their construction and how remedied In matters of 
science no other witness can be called ” Thornton v Assurance Co (1790) Peak 
37 Beckwith v Sydebotham, (1807) 1 Camp 110 In such a case often juries 
had to be assisted b} skilled persons The furnishing of such assistance to the 
Court was a very ancient thing It is probable that for a good while after 
witnesses were regularly allowed before the jury, experts were thought of in the 
old way, as being helpers of the Court, and the Court instructed the jury upon the 
points on which such aid was furnished But at last the modern conception came 
in, which regards the experts as testifying, 1 like other witnesses directly to thejurj 
Thayer Cas Ev ( 2nd Ed)]> 672 So the final development of the practice as to 
the admission of opinion evidence was that in the class of cases mentioned it was 
allowed ns an aid to the jury m making up their minds upon matters about 
which without it the\ might with difficult} come to an intelligent understanding 
McKehey’s Ev § 134 

Principle An expert i c a person having special skill m a particular 
subject— will by hypothesis usually be better able than the jury to draw in 
ferences on such matters, so it occurs in prnctice that experts usually are able to 
be helpful with their opinions and are therefore usuallj — but not necessarily — 
allowed to state them Thu«, in practice opinions are receivable, from persons 
having special skill (whether the data in question hove been peisonally observed 
by them or rtre stated to them), whenever that special skill enables them "better 
than the jury, to draw inferences on the subject. Orecnl Ei § 441(6) 

When Opinion evidence of expert is admissible The principle under 
lying this «ection is clear enough, but in its application it often leads to what 
«ecm to be inconsistent results All that can bo said is that in each ca*e the 
Court mu«t decide the question on a careful consideration of the particular 
circumstances under which it arises, and if, m the judgment of the Court, the 
jury would be materially helped by the admission of the evidence, it is to be 
received Thi* does not mean that the jun are to receive opinion evidence 
merely because a witness can he produced who is better educated, has a wider 
range of knowledge and more acute reasoning powers, and who might therefore 
express opinions with moro accuracj than the jurymen themselves It is the 
nature of the subject matter under examination rather than the particular facts 
put before the jury, which must be looked to Tho particular facts may be 
clear and undisputed, and yet tho jury be utterly unable to draw any intelligent 
conclusion from them without the aid of out side opinion Issues in respect to 
a disease, its causes and effects, which frequently arise in the ««<“*, present 
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instances of tlus sort A '‘killed physician, qualified by education and expo- S 45 
nonce, can arrive at an opinion where men in the ordinary walks of mo would 
bo utterly at a loss Opinion in such cases is, bt tho nature of the subject 
made not only proper hut necessary In such a case thoro is no difficulty It is 
in tho^c cast s which aro nearer the line of practical everyday matter that the 
difficulties an«e When n witness, for example, is put before the jury to give 
his opinion as to whether a certain time of year was a proper time to set fire to 
fallow lands whether a stable, is an unsafe stable for horses, whether a fight is a 
‘prizo fUit* or whether tho keeping of cows m connection with a hotel is unprofi 
table, the Court is presented with tno question whether, because some men know 
more about tho matters than others and more, it may appear than the jury is 
likely to know even after all tho testimony ib in, and their opinions may be 
submitted to aid tho jury in arriving nt a conclusion All that need be said is 
that it rests m a sound discretion of the Court ns to whether the subject is one 
which permits of opinion testimony being gi\cn ilckehei/s Ei § 134 In 
Terguson v Hubbtll 97 X Y DOT, 613-49 Am Rep 544, tho rule in regard to 
the admission of expert testimony is thus well stated by Earl J "It is not 
sufficient to warrant the introduction of expert testimony that the witness may 
know more of the subject of enquiry, and may better comprehend and appreciate 
it, than the jury, but to warrant its introduction, the subject of the enquiry 
mu t be one relating to «omo trade, profession, science, or art in which persons 
instructed therein b\ *tudy or experience may be supposed to have more skill 
and knowledge than jurors of a\erage intelligence may bo presumed generally 
to have Tho jurors may have less skill and experience than the witnesses 
and yet hnvo enough to draw their own conclusions, and do justice between the 
parties When the f lets can bo placed beforo a jury, ana they are of such a 
nature that juror©, generally aro just ns competent to form opinions in 
reference to them and draw inference from them ns witnes c os, then there is no 
occasion to resort to c xpert or opinion c\ idence ” “ The opinions of experts are 
in general, admissible whenover the subject is one a knowledge of which can 
only he acquired by special training or experience When, however it is one 
upon which the jury aro ns competent to form an opinion as the witness or 
when the Court is assisted by assessors, (The Kestrel 1881, G P D 182, The 
Assyrian (1890) 63 I* T 91 C A), such evidence will be rejected Under the 
first h’nd arc included matters of science, art, and trade the genuineness of 
handwriting and foreign law ’ Halsbury Vol XIII, p 480 

Expert An expert witness is one who has devoted time and study to a 
special branch of learning nnd thus is especially skilled on the points on which 
he is asked to state his opinion His evidence on such points is admissible to 
enable the tribunal to come ton satisfactory conclusion Pouell Ei 41 In Ardesco 
Oil Co v ^i/son, 63 Pa St 146, the Court defined the term “expert’ as follows 
* An expert as the word imports, is one havinghnd experience No clearly defined 
rule is to be found in the books as to what constitutes an expert Much, depends 
upon the nature of the questiou m regard to whioh an opinion is asked ’ 

Experts, in the strict senso of the word are “ persons instructed by experience ’ 

Bouvier s Law Diet * An expert is from derivation of tbe word one instructed 
by experience, and to become one requires a course of previous habit or practioe, 
or of study so ns to be familiar with the subject ” Nelson v Sun Mutual Ins 
Co 7 IN Y 453 These are ‘ men who have made the subjeot matter of enquiry 
the object of their particular attention or study ” Per Fowler J in Page V 
Parker 40 N H 59 But more ‘generally speaking the term includes all 
men of scienco ” as it was used by Lord Mansfield m Folles v Chadd , 3 Doug 
157 , or ‘ persons professionally acquainted with the scienco or practice ’ 

Strickland on Evidence p 48 , or “ conversant with tbe subject matter on 
questions of science, skill trade, and others of the like kind ’ Best Principles 
ofPXulence § 346 The rule on the subject is stated by Mr Smith in his note 
to Carter v Boehm, 1 Sm L C 286 “on the one hand”, he observes, “it 
appears to be admitted that the opinion of witnesses posse® sing peculiar skill 
is admissible, whenever the subject matter of enquiry is such that inexperienced 
persons are unlikely to prove capable of forming a correct judgment upon it 
without such assistance , in other words when it so far partakes of. the nature 
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S 45 of ecicnct, *h to roquin a coup-* of |»r* uou* Imliit, or study, in order to the 

attainment of a knowl<dg< of it St lolls* \ (hadd 1 Douj. 1 r >7, U v Pearls, 

‘3 M A, M 70 Thornton \ It / lnw ( o IN-nkc 3 » Ch'wiaml > lagers tern 
Pen Wo 11 N\ lnl« mi tin other hand it dm* not i r m to lw c onti ndcd that the 
opinion of the tutors es can Ik» nanol when tli< i mjmrj i into n subject 
matter, the nature of which is not such ns to mpuri an\ peculiar hnbita or 
fttud), in order to qunlifv n man to umh r-t md it It hn b -on held unnec ^ 
«ar) that the witiuss -Iiouhl he eii^nxml in liu prncliti of hi* profe *ion or 

“Cience, it bung suflicn tit that h< hn-* -ttulnd it I Ini*, the fact tlmt tin wit lie 4 

though he had studied im-*licnit nits not then a pmetnung |di)Hcian, was htld 
to go men h to hr* credit /» \ '>htherlurl e i lb'll) JQ H 7W» Tullis \ hvlJ 

12 Ain G18 ( lot ) threat I v k410 Ih< term ixp«rt rein* to mi ph both 

*upcnor h»iowle<l„< and practical txjwiuict in tin* art or profusion hut 
general!) nothin,, more is r* quin d tu intuit mn to givi testimony ns an expert 
than that h< has brut iducntrd m tin p irticnlar art *ir profession Itnehe*itf v 
Chester J N II 35S louder \ I hr Uit*on s ( II SI2, per Mini 1' J f Ih p 

As^t Mint Mattel of Calcutta i* an «• xj>* rt witm Gilt \ Fmj>cror t bS Inu 

Ga* 84S = \ I II 192"i Omlh Ull> thus hospital ‘•tudints dree « r* and 
unqttaldud practitioners nun Ik |Krinit(*dfo ti eiif) ns rmsficiil experts Led, 
l/ixt of I interne, 10th L*l "»l(i and accountant who are tonvor* nit with 
the business of ]if» insurance a* mtuariu* /, m let) \ J t/ndon and ^orlh 
II Client flail Co (187-*) L It 8 1 xch 221 Sj foreign law has frequently 
been pro\ed b) witnc c* who, though not profe stonnl law) or* followed 
6 ome occupation winch gnu them peculiar mean- of knowing the law m quo tion 
Vaudcr Douikt \ fheUu*on 8 C II SJ9 fie 11 tide leg* (Ib'l9) P 2 it , tfohhut y 
Vol XIII P 481 

Prerequisites of opinion— evidence by expert ‘Matter of opinion i 
entitled lo no »<i 0 hi with a C onrl or jury aide * it come* from person* who 
hret gave satisfactory oMdencc that the) ire posseted of such ixperience, skill 
or °c tenet in such mnttirs ns entitles their opinions to pn e s for scientific truth 
Cat v Nothcrn Libei ties -ft Pat M d2I ( Vml rhereforc to n ndir the opinion 
of a witness admissible on the ground that it i* the opinion of an expert, the 
witne s mn*»t hmc special skill in tho -»ub]tct concerning which his opinion i 
sought to be gi\en Lon sun /Vp A, Op It 231 It is the dut) of the Court 
lo decide whether the expert is a competent witness oi not Itnslou \ & cqnehtllc, 

"> Ex R 273= 19 L J Lx 2b9 It v Stterlocl, (1891)2 Q B 706 The hou*e 
of A was destroyed b) the orders of the officer* of a municnmlit) to present the 
spreading of a conflagration V. brings nn action against the cit) fonts sidue 
The opinions of mere b) *tnnders tint the house would have taken fire ami been 
« onsumed had it not been blow n up by the authorities arc tnadmis iblc The 
opinions of fire men and pu sons hiving paiticular knowledge and experience 
m reference to fires arc admissible Mayor of A eu 1 or] \ Pent 24 Mend 
668 (Am ) In delivering the judgment the Court said The broad rule to 
which the ancient law scarcely knew an exception is that teatnnoii) can relate 
mtrol) to facts, and that the inferences from them are to be made b> the jur) 

In ordinary cases the issues being strictly on the exigence of facts capable of 
heing proved or disproved by direct tv >dence opinion as well as hearts) mu t 
he excluded Rut this general rule has been broken in upon bv the adniw ton 
of vinous classes of exceptions all renting upon the common grounds or 
necessity Such neces it) is allowed to exist when the facts in issue are not 
themselves acce sible by evidence being either future probabilities or mere 
contingencies or else actual facts but not withm positive knowledge \U ol 
these must of necessity, be judged of only from other proved facts known 
generally to accompany or to indicate those in question, for instance where 
the fact-, to be i&certained are inferred from some rule ot art oi science, or 
observed law of nature thus proved, the knowledge b> which the existence of 
the unknown fact is inferred from the one proved m*i> not fall within the 
range of ordinary information, but mi} b epro\ed by professional or experienced 
witnesses having peculiar ^kill in some art trade or «uence relating to the 
subject Thus the fact of certain appearances in a dead body having been 
proved, the subsequent question whether such appearances indicate poison is 
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wholly out of the power of the best mfoimed men to determine, unless they had J 
made such subject a previous study Agun, the nr irhet value of an article at 
n g-iten time, upon the allowance of the damages on which a jury has to pa=s, 
is frequently a question such as dealeis m that ai tide uvn alone decide There 
it is i niatu i of necessity to call in the expuienced 01 instructed opinion of 
such witnesses No proof of the n iked state of facts ns to ship after a storm 
could perhaps enable a landsman, however intelligent, to judge of those neees 
cities which are often to In enquired nto in marine contracts Thus also m 
an action for negligently '•tieung i ship, is m Alalton v Aesfctf, 1 Car A P 
76, meie proof of the naked f lets could not enable a jury ot landsmen to draw 
my inference, and experienced nnuticil men me called to prove whether fact‘s 
of that kind unount to unjustifiable negligence Opinion is admitted when a 
jury i> incompetent to infer, without the aid of gie iter skill than their own, ns 
to the piobabie exist* net of the f lets to be ascert lined, or the likelihood of then 
occurring from the f lets actually proved before them Indeed, it would be more 
lo 0 icall\ nicurati to siy that meie opinions even of nun, profe sional oi expeit 
are not ulim-scble is such, but facts having been pi oved, men skilled in such 
in itteis nn> be admitted to piovc the existence ot mere genet d facts oi laws of 
nntuu oi the course of business as the ca^e may be so ns to enable the jury to 
from an mfeience foi thenuel et> Thu the existence of ceitun ippearinces 
in the dead bodv having been pioved the chemists testifies that such appearances 
invariably or generally indicate the operation of some poweiful chemical agent 
His scientific opinion is, in fact bis te*lunonv to a law ot nature All these are 
testimonies to gencnl facts which the jury can ascertain in no othei way, and 
which, when proved, afford them the means of drawing then own conclusions 
from the whole mass ot testimony tihen together The bame reason of ab olute 
necessity has compelled the admission oE evidence of opinion in certain 
cases where the povertv of human language makes it absolutely impossible to 
separate m words the minute mil tran u ient facts observed by the witnes es 
fiom the inference as to some other futs, irresistibly connected with the former 
in Ins own mind Lauson Erp d Op Ei 23G 

But the opinion of an expert is inadmissible where the subject is, one not 
of pecial skill or knowledge, but of general ob«eivation oi experience or which 
can bo better answeied by per ons in another calling or is upon a question 
which the Court oi jurv cm themselves decide on the fact~ IausonExp <£ 

Op Eo 238, sec also, Shco Falial v Aijun, 56 Ind Ga« 879 = 1 P L i 136 
inerefore it is appaient tint before expert testimony can be admitted two things 
must be proved namely (1) that the subject is such that expert testimony is 
nece sary and (2) that the witness in question is really an expert In deciding 
the second question the Court is to decide further what are the qualifications 
necegs-iry to entitle a witne^ to depose as an expert Chicago v Springfield, 

07 111 142 (Am) Durr Tom* § 3G9 

Qualification of an expert W hile it is clear that the witne' , m order to 
be competent as nn expert must show lnmself to be skilled in tho busint s or 
profession to which the subject relates there is no piecise rule as to the mode 
in which such skill or experience mu°t be acquired Thus the witness may 
have become qualified by actual experience or long observation without haying 
made a study of the subject On the other hand, he may be an expert although 
his knowledge has been derived from the study of the subject, and not from 
actual experience or practice in the business oi profession Thus it has some 
times been held that a physician may give opinions as to matters connected with 
his profession or with medical science although in its own practice he ma\ not 
have had experience n3 to «uch matters, and his knowledge in re»pet.t thereto is 
derived from study only even though he may not have made the disease under 
enquiry a speendty Ilathaiiaif v Natural Life Ins Co 48 Vt 335 On the 
«ame principle one who is familiar with the diseases of men may he allowed to 
an expert concerning the di-4*a=es of animals State v Sheet*, 89 N C 
° .U Courts will take notice thit certain pursuits are so intimately connected 
with others ns to give tho e following one of such pursuits unusual facilities for 
iMOmini- acquainted will, the other and if the occupation and etpenence o' the 
witness haac keen such as to gt\c him the requisite means of Lnovriodge of the 
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S' 45 subject he nny be competent as an expert, although engaged in some other 
occupation ( Detroit v Van Steinburg , 17 Mich 99), or even if he has aban 
cloned the business to which the enquiry relates Bears s v Copley, 10 N Y 93 
It is necessary that the witness should possess the requisite shill either from 
actual study experience or observation The mere opportunity of obtaining 
such skill does not suffice It must be shown that he is skilled or scientific oi 
at least that he has superior actual shill or knowledge in relation to the question 
to that posses ed by ordinary witnesses or observers Page v Parker, 40 H N 
47 To entitle a witness to answer as nn expert, it is true "he must in the 
opinion of the Court have special acquaintance with the immediate line of 
inquiry, jet he need not be thoioughly acquainted with the differentia of the 
specific specialty under consideration If this were necessary, few experts 
could be admitted to testify certa nly no Courts could be found capable of 
determining whether such experts were competent A general knowledge of 
the department to which the specialty belongs would seem to be sufficient ” 
Washington v Cole 6 Ala 212 The value of the testimony is enhanced or 
depreciated according to the experience or study of the witness Wells v Leek 
151 Pa 431 , Buir Jones § 3G8 

Expert testimony— whether preliminary question for the Court In 
America when a witness is offered as an expert it becomes a preliminary ques 
tion for the Court to determine whether he has the requisite qualifications ( Scott 
v Stale 141 Ala 1) and for the purpose of determining this question, the wit 
ness himself may be examined as to his opportunities and means of knowledge 
of the subject under enquiry Broadinan v Woodman, 47 N H 120 Other 
witnesses may be called upon this preliminary que°tion , and those who are 
qualified may give their opinions thereon Mcndum v Commonuealth, 6 Rand 
(Va) 704 But the expert cannot give his own opinion as to his own quabnca 
fions Broadman v Woodman 47 N H 120 Braham v State, 143 Ala 23 
It is clear that the Court must decide the question of the qualification of the 
witness and when it is made to appear prima facie that the witness pos es«e» 
the requisite qualification the Court may admit the testimony, and is not bound 
to allow a preliminary cross-examination Sarle v Arnold, 7 R I 582, Burr 
Tones § 369 In India this practice does not obtain In the exanunition 
in chief the competency of the expert must be shown, otherwise his testimony 
will he excluded Woodroffe Bo 8th Ed 426 For this purpose he should be 
examined as to his opportunities and means of knowledge But it seems that 
ho cannot give his opinion as regards his own qualification No exact standard 
by which to determine the competency of the witness exists and much is nece* 
earily left to the discretion of the trial Court Forget / v First National Bank, 

66 Ind 123 ( lm) It is generally held by the American Courts that the regular 
cross-examination may fully go into the question of the competency of t“ e 
witness and if it appear that he is not a qualified expert witness his testimony 
will be weakened or entirely destroyed flma \ Stale 35 Ind 496, Burr Jones 
§ 369 * V hen a witness has been adjudged competent upon the preliminary 
examination, opposing proof to his incompetency is to be addres ed to the jury 
to affect the value of his testimony and not to tho Court for the purpose of 
excluding his testimony Hog Exp Test 50 Ihe right to a full cross-exami 
nation is thus secured , and if it turns out the witne s is not qualified the Court 
should take no notice of his evidence This preliminary right of cross-exami 
nation affords full opportumtv to discover the extent of the qualifications of 
the witne - and prevents material harm to the party against whom he testifies 
Burr Jones § 3G9 

Mode of examination of experts— Hypothetical questions It may b e 
plainly inferred from what has already been stated that the testimony of lho-e 
found qualified ns experts !■» not confined to facts within their own personal 
knowledge but that they may give their opinions upon an assumed state of facts 
Indeed it is probahly true that in the majority of cases in which experts are 
examined their te timony is based upon hypothetical questions, or upon facts 
assumed for the pnri*ose of the trial and presented in some other form I tde 
ftaghunw Empress 11 C L- It G9»9 C 4o5 Empress v Jf'her Ah lb ^ 
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R39 Whilo it .s impossible to la) down no; unyielding rulo as to the form of 
the hjpothctioal question in svtch casea, tt is clear that the question should bo 
so framed as to fairly and clenrlj present the slate of has which the counsel 
claims to Improved and winch tho testimony on his part tends to proto Coit/ep 
t Pamir 83 N 1 401-33 Am Rep 4t)l ho opinion of experts can ho ashen 
as regards facts proved In other witnesses ft V II nglit, K A K 4ob , l enu id 
\ IklL 1C A. K. 312 If the other side does not think till the relevant biota 
are included in such question, it mnj include them in questioning propounded ui 
croso-exammation Burr Janes $ 371 Each side lias the rigut to an opinion 
from the witness upon tho hypothecs rea=onnbh consistent with the evidence, 
and if eagerly presented in the examination on one side, it may be lull} re- 
presented On the other, the whole examination bung within the control ot the 
Court, whose duty it is to see that it is fairly and reasonably conducted Com v 
Coyle m Pa St 117 ( dm) In other words the hypothetical case submitted 
h> one Bide to an expert need not embrace all the testimony on the subject, the 
other side however, having the right to submit a dilierent hypothetical cast 
Burt v Stale 10 S W K 1000 And in putting a hypothetic it ca^o the parti 
may assume as proved all that the ov idcncc tends to prove, although tiro Court 
may' not regard it as proved Quinn v Higgins, 03 Wis 61,4 , Laubon Txp A 

op Ei m 

The substance of a hypothetical question must have a direct and intimate 
connection with the testimony in the case, otherwise the attention of the jury 
would be detracted from the n’suo and the very object of hearing the evidence 
defeated If there is no testimony in the case tending to prove the facts assumed 
in the hypothetical question, such question is improper ihe facta must be 
proved or offered to be proved Turnbull v Htchanlson, 69 Mich 4iH) Where 
there is no evidence to prove such fact9 or ll the facts as«umed in the mterrogft 
tory are wholly irrelevant to the issue, tho question should be excluded People 
v Anqsbury 97 N Y Y01 If tho foundation for the evidence is removed there 
i*. of course no basis for the super structure Burr Jones § 371 

In Loid 3/efti/fe s Tnaf, 29 How fet fr 10b5 , Lord hi skin L C said If 
vou take away the foundation upon which it is made, which is matter for the 
Court afterwards, there is an end to the superstructure Ail that the witness has 
done is to establish by calculation that such a stock from <mch n time will produce 
«o much He does not him«elf prove any fact, and tho calculations he h is 
made must therefore depend upon the ficts which are proved by other " In 
B, v Naghlten 10 Cl it P 200, 201, the question for the Judges was ‘Can 
a medical man conversant with the disease of insanity, who never saw the 
prison* r previously to tho trial, but who was presi nt during the whole trial and 
tho examination of the witnesses, be asked his opinion as to the state of the 
prisoner’s mind at the time of tho commission of the alleged crime, etc ? 
Uaule J said ‘In principle it is open to this objection, that as the opinion of 
the witness is founded on those conclusions o£ fact which be forms from the 
evidence, and as it does not appear what these conclusions are, it may 
be that the evidence he gives is on such an assumption of facts as makes it 
irrelevant to the enquiry If tgmore § 672 The question is not necessarily 
to be rejected by the Court although the facts assumed by counsel to be truo 
are not proved or although the question does not state the facts as they actually 
exist The facts are generally m dispute , md it is sufficient if the question fairly 
states such facts as the proof of the examiner fairly tends to establish, and 
tairly presents his claim or theory Btor Janes § 371 

Form of Questions Policy as well as principle, require the form of the 
question to be expressly hypothetical because otherwise the jury, and perhaps 
the witness, mnj be misfed by tho statement as n proved or admitted {act of 
that vet onlj an assertion of counsel or of witnesses Chalmers v 

m» c ° ‘i Masai 532, IITjinore § 683 A classical form ns suggested by 
Shaw C J in Woodbury v tObear, 7 Gray 471, was this “If oennin facts 
assumed by the question to be established by the evidence, should bo found 
true by the jury. what would be his opinion, upon the facts thus found true 
on question at issue ? A question should not mooli e the nreessity of the “X 
finding a eontiovorted fact in order to reconcile conflicting evidence to gw 
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Ins opinion It should be put to the witness hypothetically, whether, if certain 
facts testified are tiue he can form an opinion, ind what that opinion is In 
btatp v TTuufan, 5 Han (Del) 512, the form of the question was very full) 
considered, and the following form of question was adopted \ ou hav e all 
the evidence in the case— supposing the jury to be satisfied that the facts and 
the circumstances testified to by the other witnesses, are true, what is V our 
opinion as a medical man of the st ite of the prisoner’s min 1, at the time ot the 
commission of the alleged crime’ Was the prisoner m vour opinion, at the 
time of doing the act, under any anil what kind of intimity or delusion, anil 
whit would you expect would be the conduct of a person under such circum 
stances? In Commonneallh \ Rogers, 7 Met (Mass) 500=41 Am Dec 438, 
Shau, C J adopted the following form 1 If the symptoms and indications 
testified to bv other witnesses aie proved and if the jury aie satisfied of the 
truth of them, whether in their opinion, the part) was insane, and what was 
the nature and charactei of that lnsanit) , what state of mind did the) indicate, 
and what tliev would expect would be the conduct of such a person m an) 
supposed circumstance'. ’ But there is no exclusive formula Hunt v Louell 
Gas Light Co 8 Allen (Mass) 169, lor the mode of stating tne assumed 
premises, there is no fixed rule »I igmoie§ 683 The object is to obtain the 
opinion of the expert a- to the matter of skill oi science which u in controversy 
and at the same time to exclude their opinion as to the effect of the evidence in 
establishing controverted facts Questions adopted to this end may assume a 
great vanet) of form In McCai thij v Boston Dud Co, 1G6 Mass 165=42 
N D jG8, there are several u»eful guides foi friming the question (1) It 13 
important that the form of the question should be such is not to require or 
permit the witness to dnw conclusions of fact from the evidence in the case and 
to give an opinion based wholl) or m part upon such conclusions (2) A witness 
ought never to be permitted to give an opinion upon the effect of evidence in 
establishing facts which do not depend upon his know lcd 0 e as an expert (3) 
Wheie the evidence is conflcting or relates to many details or where inferences 
of facts must be drum fiom the evidence in order to bo iea«onabl) certain of 
the grounds on which an opinion is based it is usually necessary that the facts 

should be stated hypothetically (4) It is impossible to lay down an ab-olute 
rule for all cases, and some discretion must undoubtedl) be left to the Tu tice 
presiding at the trial Objection to the form of the question must be specific 
or it will be held to have been waived ^ince the facts sought to be presented 
in a hypothetical question ran) be very numerous, it sometimes happens that 
objection is made to the length of the question But this is a matter to he 
regulated largel) b) the discretion of the trial Judge Burr Tour* § 377 


Hypothetical Questions on cross examinations Just as the cross exmmnn 
lion of an ordmar) witness maj involve questions which tests his memor) 
observation and bus, s 0 in cross-exnmmmg one who takes the stand ns a 
skilled witness, his judgment upon germane matters mav be tested by assuming 
premises and asking his conclusions If igmore § G84 


Expert evidence and personal knowledge If i physician visits a per«on 
and from actual examination or observation becomes acquainted with his 
mental condition, lie mav give an opinion respecting such mental condition at 
that time There i« no more reason wh) he may not do this than wh) he 
might not testifv that he saw a certain person at a certain time and that ho wa« 
then labouring under an epileptic fit or an attack of t) phu« fever or had been 
htrueken down mid rendered uncon-cious b> an apoplectic stroke State v 
teller °3 In 73, per Dillon C / . If trjmoir § 673 Similarly in Brllafonlatne 
I R Co v Bttleg , 11 Oh M 337 Bnnkerhnff T paid ‘Undoubted!* » 
the witness had been a *tmiiger to the actual facts it would then have been 
necessary to assume a state of facts ns the foundation of any opinion he might 


give hut no such assumption it seems to u« is necessary when the witness t 
or is properly presumed to be himself personally acquainted with the material 
facts of the ca«e If an expert may give his opinion on facts testified to by 
others wc see no reason why he may not do so on facts presumably within he* 
personal knowledge, and if Ins knowledge of nny material fact be wanting Or 
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defective, the parties have ample opportunity to show it by cross examination § 45 # 
nnd by testimony aliunde ” Ibid 

.An expert witness may be witness of both the parties There is no reason 
why n scientific witness should not be a witness of one or more or all of the 
parties to a legal proc a edmg To a professional man it in itters not which party 
calls him as a witness Whit 13 of concern to such a witness is the accuracy 
of the scientific opinion which he expre-ses, not the party by which *uch 
evidence is tendered Lila Singh \ Bejoy Piotap, 41 C L T 300 = 87 I nd Cis 
334= A I R 1925 Cal 70S 


Foreign law Undei the English law as well as under the Indian 
Evidence Act the Court cannot tak< judicial notice of foreign liw 'The laws 
of other nations” say*> Di OieenUaf ‘ and states—not being laws of the 
forum at all except by adoption — will not be (judicially) noticed Qreenl 
Ev §tf(ii, R\ Qoieinoi (1907) IK B 696, "ee section ol infia According 
to both English and Indian law, foreign liws mu t bn proved as fact-* Khody \ 
Suamibadha 22 L W 679 But in lndi 1 when the Court has to form an 
opinion as regards foreign la\\> my statement of such law contained in a booh 
purporting to be printed or published under the authority of the Government of 
such country is relevant Vide section 38 supia , Palm tappet v A agappa A I 
R 1930 Mid 146 An expert in foreign law is no doubt called to stite what the 
law ot a foreign country on a particular point is, but where the law is laid down 
in a particularly elaborate manner in any code of a foreign country , the Court 
should interpret the Code as best ns it can and it should not rely on the 
outside opinion however eminent, as to the interpretation of that Code Ibul But 
m l ugland foreign law cannot be proved by production of such boohs There it 
should be proved as matters of fact Mostyn v Fabngas 1 Cowp 101, 174 , bunted 
Peerage Case 11 Cl AT 81 , Btenans Case L0 Q, B 492 (498), P 10 u.se v E tf 
A SS Co, 13 Moo P C 484 Bo foreign law must br proved on an oath and 
not by mere c^rtificites of experts Previous decisions upon the same point 
are admissible, foi being a question of fact it must be decided on evidence nnd 
not on authority AVCormie \ Oai nett, 5 D M & G 278 Another reason for 
this 13 that the law is continually liable to change Phtp Ei 3idEd 342 So 
foreign law is to be pioved by expert testimony The main controversy is 
whether a witness to foreign law mast be by profession an advocate, attorney 
or Judge or whether 1 layman, if he claims knowledge may be trusted to sneak 
n-> to ths state of the law The earlier pricticc m England seems to have been 
very liberal fide Sussex Peerage Case 11 Cl A I 117 134, T endculumly 
Thellusson, 8 C B 812 824 /? v Dent, 1C A K 97 But m Richardson v 
Anderson , 1 Camp 66, Lord Ellenboiouqh insisted on the necessity of aprofes-ionnl 
character in the witness see nl«o Ifi/son v Wilson (1903) P 137 , 7? v 
Naguib, (1917)1 K B Sj9 Bradfoid v Biadfoid (1918) Me Leod Pro 140, 
Jfiymo>e§564 But the decision is not uniform on this point The following 
have been held competent — A foreign Judge barrister 01 solicitor practising 
in the Courts of his own country (Pay § 1423 Bnslow v SequexiUe 5 Ex. 275) 

A Governor General of Honhong though n non lawyer, as to the marriage law 
there (Cooper King v C K 1900 P 65) A colonial Attorney General, although 
a non lawy er as to the law of his colonv (Sussex Peerage Case) A Roman Chatho- 
lic bishop holding the office of co adjutor to a vicar npo tolic 111 England as 
to Roman marriage law A 1 rench ice-Con sill in England as to the 
commercial law of France ( Lncon v Higgins, 3 St irk 178) A Persian 
ambassador, or secretary of emba sv ns to Persian law (Re Dost lit Khan 
G P D 6) A Belgian merchant nnd commissioner of stocks and bills of 
exchange as to the Belgian law affecting such bills ( Vandeuhmct v 
Thelluson supra) Similarly a Chilean notary public can giye opinion as 
regards Chilean testamentary law , so al-o an English merchant trading m Chile 
can give evidence as regards marriage registers to be kept by the Chilean law 
Abbott v Abbott, 29 LJ P M A A 57 Ph,p Ft 3rd Ed 341 But Sonnl 
law cannot be proved by a bam ter practicing before the Privy Council Cart 
icright \ Cartwright 2GJ \\ R G32 A Roman Catholic priest was held not 
competent to prove Scotch marriage law R. v Savage, 10 Ran. 281 But a ^ 
83 f ~ 
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S 45 mere trntloBmmi in n foreign countij con prove (lie Inn of that country /? v 
Biainplon, 10 East 2^7 II \ hagiuh (1017) 1 1\ B ’”>0 C C \ A person 
to become competent to give opinion on foreign law mu°t be one wlio is expected 
to know the law fiom trainin', Petroleum v Dent, (1931) 1 Iv B 111 
I oreign law on particular topic is a question of fact Khoday v Stiamimdha, 
A I It 1*126 M 218 A Shin marriage law is not foreign law A*»t v Ibrahim, 
47 A 823 

Justice Story on Proof of Foreign law * In general, foreign laws are 
required to be verified by the sanction of an oath unless they can be 
vtrihcd bj some high authority such as the law respects not le«s thnnjt 
respects the oath of an individual (Church \ Ihwbnrt, 2 Crunch 237) 
Ike usual mode of authenticating foreign laws (as it is of authenticating 
foieign judgments) is bj an exuuplificition of a copy under the Great 
Seal of a btate or bj n copj proved to lie a true topy bv a witness who has 
examined and compared it with the original or bv the certificate of an officer 

a erlj authorized by law to give the copj which certificate must itself n! o 
uly nuthentieated Churchy Ilnhhnrt > Grtneb 233, Pacl aid v Iltll, 2 
Wend 411 But foreign nnvrutten laws, customs and usages mav bo proved 
and indeed must ordmnrilv be proved bj parol evidence The usual course is 
to make such proof bj the testimony of competent witues cs, instructed in the 
laws, customs and usages under oath Church v Iluhhait 2 Crunch 237, 
Dairy mple v Dalrumpti 2 Hngg Consist App pp 115—144, Dnidt v Hi/ 

/ ins 4 Johns Gn j20 Mostyn v Iubnga* Gown 171 Sometimes, however 
eertihcntes of persons in high mithontj have been allowed as evidence without 
Othci proof’ Story on Con/I of Lan § Gil 017 Gteetil Li § 48G lam 
Dormoy 3 Hngg Led 7G7 , Av Picton 30 Howell s ^tato Tr 515 — 073 When 
foreign law is allowed to be proved bj oath of experts, he is allowed to refer to 
acciedited authorities on the subject for refreshing memorj A ebon \ Loid, 8 
Benv 327 

As regards proof of foreign law I ide Gannadhai v Suannmdha, 92 Ind 
Gas 112= A I R 1920 Mad 218 

Science or Art Expert testimony is usually thought of m connection with 
enqmrj as to technical or abstruse scientific question 1 — questions requiring as 
an essential to intelligent judgment, a special training of the mind— and this i* 
the field m which the usefulness of such testimony is most often felt The 
physiology of human body and the condition and operation of any of its func 
tions have been a fruit field for this class of testimony } oung \ Male 
peace, 103 Mass 50 Mchehey s rv §138 So on questions of science or shill 
or relating to °ome art or trade persons instructed therein by study or experience 
may give then opinions The question is whether a certain blow ' was sufficient 
to cause death, the opinion of i surgeon is admissible State v Pouell 7 A 
J L 249 So also where the question is whether two piece? of wood are pi rts 
of the same stick of natunl growth the opinions of workeis m wood are 
admissible Com v Uioote 105 Mass 456 ‘ Art in its legal significance 

unbraces every uperatton of human intelligence, whereby something is produced 
out ule of nature and the term -ctence includes all huir an knowledge which 
lias been generalised and systematized and has obtained method, relations and 
the forms of law’ Pe> Dans J m Atchison d Co v U S 13 Gt Cl 140 

Physicians and Surgeons While it would be impracticable to deal with 
every department of science or art in which expert testimony might be given 
we purpose selecting those clasps which in number and lange of decisions may 
be said to cover practically the entire field Foremost among these is the expert 
testimony called for from medical and surgical practitioners and the following 
details of the various branches, upon which such evidence has been called for 
and received will disclose only portion Of the area covered by the number or 
ca e es which increases with every discovery in either medicine or surgery -the 
opinions of physicians and «urgeons may be admitted to show the physical 

condition of a person, the nature of the diseise, whether temporary or perma 

nent the effect of disease or physical injuries upon Jthe body or mind AS well as 
in what manner or by what kind of instrument thev were made, or at what time 
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wounds or injuries of a given chai \cter might lwve bten inflicted whether they S 45. 
would probably bo fatal or actually did produce death the c »use symptoms, 
nature and peculi unties of a disease, and whether it would be, likely to cause 
death, the probable future consequences of injury, when the consequences 
anticipated are such as m the ordinary course of events may be reasonably 
expected to happen, and not merely speculative or possible While it is 
improper to ask a phvsicivn how certun wounds 01 injuries were actually 
given, as this would be trespassing upon the province of the jury, he may lie 
asked by what kinds of weapons wounds of a given description might be caused 
or whether wounds of a given charactei were caused before death (Eh ell, Med 
Jit) 19 31), and after having made a post mm tern examination, a physician may 
testify whether i woman was pregnant at the time of her death (State v Smith, 

32 Me 369 **34 Am Dec 478), o\ whether the conditions disclosed mdic vted the 
ciU'e of death (Manufaclmei* Act Assn v Dorqan, 58 Fed 945) He may 
also testify as to ihe probable effect of a given course of treatment or medicines 
(Matte son v Nett Yoil C R Co, 35 N Y 487), what would be proper treat 
ment under a given state of foots {Jlnght v Haiti// 22 Mis 348), the pro ha hi 
lities of recovery fiom the effects of an injury (lli/t v I ukets 8 Matts (Pa) 

227), what under certain citcumstuices might cause death or a physical condi 
tion of a given character (-State v Pott ell 7 N J L 244) and as to questions 
of sanity or insanity ( Ganlnei Peeiaqc,h& Match R, Dans \ State, 35 Iml 
496) also under n given •Hate of facts insanity is leil or feigned (.State v 
Ilaijden, 51 Vt 296), and whether or not gieit mental anxiety and suffering 
would tend to develop insanity where theie is an hereditary predisposition 
(Dmruettev Camnvmiwalth, 75 Va 867) Upon the question of the general 
medical practitioner testifying in mental ca^es, there is a diversity of decision, 
m American Courts, the preponderance of mthoritv being in favour of accepting 
all educated and practising physicians ns experts whether thev have given 
special attention to the disease of insanity or not Bhip Ci Lau § 544 If 
they are practising physicians and have studied medical jurisprudence, the Court* 
me inclined to accept them, more especi illy a> thp extent of the witness b ac 
qunmtance with the subject may always he inquired into, to enable the jury to 
estimate the weight ot his evidence It has frequently been held that the 
training and expeuence of physicians are such is to give them knowli d 0 e 
superior to that possessed by ordinary witnesses concerning the disease of 
animals , and partly on this ground and partly because of the difficulty of 
procuring other expert testimony upon the subjt ct ordinary nil) stcians ire 
allowed to giv< opinions ns to the causes, nature ind effects of disease among 
animals Slate v Sheets 89 N C 543 As a preliminary question us to his 
qualification as an expert a medical witness may be asked whether the exammn 
tion made by him was cueful or merely superficul Northern Par R Co v 
Urlm 153 U S 271 The evidence of an expert veterinary surgeon is adnm 
sible ns to the proper treatment for n sick horse its condition and the causa of 
biich condition Welch \ Fmnsioli 46 Wash 530 , Bio i Tones 378 It is not 
the business of a medical officer to state whether the injuries he is speaking of 
linount to giievous hurt or not, but only to describe the nature of the mjurns 
Empress v Balu ant, A W N 1833, 290 The evidence of a medical ninn, who 
has seen a corpse and nude a post mortem ex imination, is admissible in an 
enquiry regarding the death to prove the nature of the injuries observed by him 
ami as expert e\ idence as to the nmnnm of the infliction of the injuries and ns 
to the caitM. of death , whereas a medical nun that has not «een the corpse can 
give only expert evidence Roghum Sing \ Empt ess, 9C 455=110 L R 
369 So a medical man who lias not seen tin bodv and who had not been 
prc*< nt at tlie post mortem could he a c ked to give Ins opinion about the cause 
of death, after placing before him the appeiranu. of the body as spoken to by the 
medic il man who made the post moitem examination, together with the c igns 
spoken to by mm ns having been noticed by him when making the post morion 
examination Quern Empress v Meher I/M5C 5S9 Whore the general condition 
ami state of health of a person i in is ne and it is sought to prove that owing to 
a particular disease from which he w\s *ufflnng ho was unable to write isolated 
extract? from medical works ought not to he preferred to evidence of a medical 
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S 45 man who should he examined with reference to the symptoms deposed to by the 
witness and to whom extracts might be put ^heo Bahadur v Beni Bahadur, 
(iO L J 178= 51 Ind Cas 419 

Testimony of physicians and others as to poisons loxicolog} is regarded 
m some juusdiction as part of scientific knowledge of physicians, and to a 
ccrtun extent this is justified bv the couise of education of medical men Thus 
it is that chemists and phjsicians, who are qualified by proper stud} and ex 
perience, m ij testify is to the nature of poisons and their effect on the system 
and the symptoms which the} produce But the fact that the witness is a phy 
sieian does not necessarily qu dify him to testify as an expert concerning the 
presence of poison in the human s> stem since lie ma> be wholly lacking m the 
requisite knowledge of chemical science Although it is usual for experts to 
subject compounds to a chemical analjsis befoie testif}ing whether the} are 
poisonous or as to their ingredient* and although this has sometimes been 
held indispensable, the bettei rule is that the opinion nia} be receded, although 
this test has been omitted, it being a matter which affects the weight rather than 
the competenc} of the te-timon} State a S’ la<jlc 83 N C 630, Burr Jones § 379 

Mechanics and machinists as experts When a witness shows himself 
expert m any particular mt or craft to admit of m examination properl} 
addressed to persons of skill in that department of industry he is competent 
to give an opinion upon matters ot which the jur} could not be expected to 
judge accurately from the meie detail of facts Cole a Clatl 3 Wi* 323 
Hence it is that the opinions of machinists and artisms may be received S' 
evidence when they have by their experience guned an acquaintance with the sub- 
ject not common to others ind which ina} aid the Court or jur} in eoniuig to a 
conclusion Hugains v Southern ft Co 148 All 1">3 Thus their opinions are 
admissible a* to the pioper mode of doing work, ns in the erection of buildings 
(Hater v Penney 36 Iowa 80) the proper mode of conducting machinery 
( Sheldon v Booth 50 Iowa 209) and the compai uive merits of different 
machines (James v Hodson 47 Vt 127) So they may give their opinions as to 
the v due of labout, services or materials necessarj foi a specific work (Hough V 
Cool, 69 111 5S1) or as to the time necessar} to complete or peiform it (Suain 
v A aglee 17 Cal 416 (4m)) or as to the proper mode of meisuring or esti 
m iting such work (Shutte \ -imnes sey, 40 Iowa) or is to the mode of doing 
work in such manner as to conipfy with ft cert un contrict (Ogden v ParsoWr 
2> How (U S ) 167), or a» to the amount or kind of work done or capable of 
being done bv ceitun machiner} (Peoples Gohnorthy) 130 Cal 600) or that 
which a certain force of men could, do ( Sulvo v Duncan 49 Wis 151) or 
whelhei a certain mode of operating a given machine would he safe ns well as 
whethci the mich inc itself was safe (Gilberts Guild 144 Mass 601) Burr Jones 
§ 380 

Experts in agriculture As llluditions of the *ame principle, the opi 
mons of tlio*e skilled in firming and ngticulture nnv be leceived as to the 
jiroper mode of cultivating mid fertilizing land as well as to the qualities ot 
oil tlie probable amount and v due of the products or crops of 1 ind under given 
circuin tance* orlhevieldof a certain crop of the values of land, and of it* 
live the prohahle amount of injury to ciopv occasioned b} trespass or other 
( ill P" al«o as to value age am! weight of dome tic animals, and as to the 
disease's and proper in magenunt of -took "Milk experts are competent to testnv 
whether '•ertain liquid exhibited to them looked and ta ted like milk and water 
or not Bwr lows § 382 

Insurers and insurance lhe opinions of peraon* speci ill} skilled therein 
an admissible on qtie lion- nnsin„ out of the contract of in«tira»cp 
I jval t( Op Pi 31 Tlnrnton \ Loyal Exchange f ?s <7o Peake A P -t» 
Iterfmlhs Sylfbolhom lCimp 116 In the la*t ca-.e lord Ellenborough in 
idiiiitting tin tvulendo snd ' It wa-» like eximmmg a phjsicinn or surgeon io 
» iv win tli r uj>ou such and such }mptom* a person whose lift was insurec 
lould at the Um of the insurance have been in gool state of health 

Other artists and scientists "Upon que e tions relating to arts or 
the opinion' of persons who hare made the subject matter of inquiry the onjeci 
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of pniticulir stud v and attention are admissible The following have been held £ 
admissible — 

“ hchiteds — As to the constiuction, strength and sufficiency of buildings 
hone) v Horn, 11 4 Mo 336 

‘‘Assagai — That blood on shirt of prisoner is not tint of a sheep State \ 
Knight, 43 Me 27 

“ Book kecpei s — As to the meaning of an entry in a b ink booh manifesto 
difficult to decipher Knox v Savings Bank, 93 Mich 80 

“ Botanists — As to whether the working of coke ovens neai a paik d umgul 
the tites in the neighbourhood Sahin v Coal Co L R 9 Gh App 708 

“ Chemists — As to the effect of a particular poison llaitiny \ I eople 4 
Park 319 

“ Engines t s, C nil — Eqgtt, v Hodges , 37 Pac R 1037 

“ Enginea s, Elect) ical — As to the imperfections of contrivances by which 
(ketue limps were suspended Extehio) El Co v Sited 57 N L J 224 

‘ Enguicei s Mechanical — As to wh°ther a ceitain grease tank was sift or 
unsafe for the purpose for which it was. u*ed 

Engmeeis, Mining— As to th« continuity of ivem Kapu v Mining Co 
2 Utah 174 

__ Ennmects Rod toad — to when i tail roul was finished Hilton v 
Jluson, 92 Inn Oils 15? 

“ Geologist — JTIiat coil of i certain quility or quantity exists on the land* 
m question 


Inicnto)*—\ia to the value of tlic ca^e of cutim invention* relating to 
st0ly Bu,lon v Bit) ton, Storl Cat Co 5U N E R 1029 

n Bhotomaphcrs—As to the genuineness of a signature to a note Manet) v 
Baines 16 Gray 161 

“ Post office — Inspectors— As to whether a document is written in a feigned 
oi natural hind A v Cutor, 4 E*p 187 Retell v Biaham, 4T R 497 
Suucgots — Gi and Rapid S R Co v Chesboro, 74 Mich 760 
ojr ■ , etcr J n( * t '/ Singcons— That a hoise has blind sniggers People v Lain, 
bbMich 4o3 I an son Op tC Exp Ec pp 7—9 

Handwriting Opinion evidence is admissible to prove hand wntmg Tht 
r« ison tor the exception is plun Unless a signature or writing has been made 
m tilt* presence of i witne-s who can afterwards identify it, the only possible 
proof ot h uulw riting is opinion evulence, and opinion evidence of persons 
specially qualihed to testify McKclietj s Eo % 144 An opinion of an expert, 
uasecl upon c ireful comparison by him of the disputed writing wuth a genuine 
specimen is generally held admissible The English common law doctrine with 
aruna* 0 t i su ^l cct , bo found discussed fully m Doe v Sticker, 5 Ad A L 
i, 1,10 in that case were evenly divided ( Lotd Denman and J Ir Justice 

uiinams favouring, and Justices Coleridge and Patlcson opposing) upon the 
question or admitting the testimony of an expert who had made an examination 
? 11,1 nu , ino ‘ , P p cimens on the hrst day of the trial, and was called to 

. ity on the second, and at that tune stated that he thought lie had acquired i 
knowledge of the handwriting in question sufficient to enable him to tell win lliei 
the particular specimen was genuine The Judges, however recognize with unam 
niity the well established Engli h common law doctrine that compari on of hands 
.i? * or W w ‘t |ies es mil not be allowed upon specimens introduced for 

that purpose For purposes of compirison it is held that only original specimens 
may be used press copies will not do Lord Denman, in this ea e speaks thus 
ot this class of evidence On the question whether handwriting, looked it In 
itself is genuine or forged the casts ippear to me to have liistlv exploded tin 
notion that bare inspection by the most skilful person can furnish mean* for 
i * do not indeed understand how such evidence could 
louldswear that his habits gave him the requisite skill 
« n° l \ ^ thnt Plther _p° urt or jury would believe him, or place the least 
°TT\ ? rac ‘r iU > ^erefore Urn chapter m y beconsidem 
m th ° h 00 V f c V dcnce ” “But where’ says Mr 11 D Ft an t 
°V * of roason > ,s the objection to n proof by compari on of hands n» 
founded upon an inspection at the trial * It mil enrol, be‘ admitted tint the 
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S 45 real object is tbe investigation of truth, and by the indiscriminate rt jtction of a 
means of establishing the truth, which in many instances must be more con 
vmcing than the evidence actuallj receded, there is a frequent n®k of the failure 
of justice Every danger which may result from the case of for B eiy must operate 
it least with equil force when the deception is aided by the comparison being 
m ide, not with the immediate object of the sense®, where the erroneous impres 
sions of one person mi) be corrected by the more accuiate inspection of another 
blit with the traces in the memory eriors ind imperfections of which are beyond 
the ltich of scrutiny What is the common evidence of knowledge but an act of 
comparison — a comparison of the object presented to the sight with the object 
imprinted by memory in the mind with toe mage and copy of suppo-cd reality ? 
And when the comp inson 1 ® made, not with this impel feet and fallacious copy, 
but with an undisputed original applied with tbe skill and experience of per ons 
habitually devoted to similai enquiuo®, it is deemed not only a matter of 
ti chmc il caution but an essential point ot constitutional liberty, to reject the 
isMstuice which it may natur illy be expected to affoid An expert of the most 
at cut Ue t dent" comparing the characters ot admitted writings of an individual 
through a continued senes of vear with the character of a disputed piece can 
not be he ird to offer his opinion , whilst the knowledge ind famihaiity that the 
mind miy be supposed to have acquired fiom the pievious peiusal of tho e 
very wilting* or even from the casuil inspection of a single act is received ind 
acted upon without objection' Jit U D Earns, Kotes to Pot/uei 11,159 
lint note was Written bv W Eians in 1806 But even in 1836, we find that 
the scientific aspects ot such testimony elul not commend themselves even to a 
gre it Judge like Lonl Colettdqe In Doe \ bud et mote 5 A A E 70j (1836) 
the learned Judge said The test of genuineness ought to be the re emblance, 
not to the formation of the letteis in some other specimen or specimen®, but to 
the general character of the writing, which is nnpie sed on it as the involuntary 
and unconscious result of constitution, habit or other perm ment cause and is 
therefore itself permanent And we best acquire i knowledge of this character 
by seeing the individual write at times when Ins manner of writing is not in 
que tion or hv engaging with him in conespondence either supposition giving 
un-on to believe that no writes at the time not con®trunedly, but m his natural 
nnnnei Assuming that no disput exists as to the genuineness of the 
stand ird or the fairness with which it has been selected (btdl) such a comparison 
]p ids to no inference is to the general charictpr of tht- handwriting Tf igtnote 
$ 1998 ‘ Though the opinion rule’ says Piof 11 iqmore then, would admit 

expert testimonv, yet there is further urged an objection resting mainly on the 
m® motive aversion of the earlier Judges to i novel method of testimony— an ob 
j<-Ltion which the more explicitly it is fnmed the weaker its legitimate influence 
appears namely the objection that the opinion of a handwriting expert is in 
general in fenoi to tliat of an ordin try pei on who his seen the partv write or 
his corrr pondid with him II tgmme § 1998 

Objection based on unfair selection of specimen An expert has no 
IKf-onal knowledge a« regards the handwriting of n person in question He 
h to Mvehia opinion a® ngiuds the genuineness of handwriting bv making com 
parison with an admitted specimen pi iced before him Therefore m determining 
whether tho witness s source of knowledge or opinion is adequate it has to 
be considered whether the ®pea men® tikcn ns indicating the type of writ inf, 
arc fur one II tqtnote 5 1899 Hint that was al o a ground of objection 
ii'aunst expeit to tiniony in Common Law Courts will lie proved from the oh er 
v^ition of Dallas J in Durr v Hat per Ilolt 2s P 421 where he ®aul fc Compin 
sal of handwriting has been rejected upon tho ground that the specimen® may be 
unfurl) selected (and n® such it may lie) calculated to me the party producing 
them and thi refort not exhibiting n fur r simple of {.pik ini character of In'* 
handwriting '-eenl®o the observation of ColervU/e J m Doe ^ Sucker more, 
r t j\ ] 70^ But tin® objection raided by the gre it Tuilges can be met ») 

two <1ifl« rent wavs tunnel) (1) onl) ndnuttedlv genuine document® should be 
plied l^for. the hmdnnting expert for comparison (tide Doe v btickemore, 
ju-r II illt tuts J) ur (2) the docum* nt® to I* placed be fori the expert should be 
limited U the do ument® which are already m the ca e f he r fleet of this 49 to 
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determine the selection ttsimllj hj the clmncc requirements of the litigation and £ 45 
not to leave it to n prejudiced choice from nil sources l life Holland B, in B v 
Morgan, 1 Moo &. U 134 IVzgmoic § 1999 In Lyon \ Lyman, 9 Conn 01, 

Dagget J, further points out that this objection if valid, is equally applicable to 
the ta®e of other handwriting testimony and indeed to all testimony whatever 
In that case ho observed “It i^> said by Slat) ie that an unfair selection of speu 
mens be made for the purpose of compinson It is not suggested however, that 
any advantage would theicby be given to one puty over the other I he Mine 
objection lies again® t the introduction of w itnes es who are to testify }o thin 
knowledge of the handwriting In both cases proof may bo expected favourable 
to the party introducing it, and it will alwav s be selected w ith that view If ig 
more § 1999 

Objection on the principle of confusion of Issues The last though not 
the least objection la bi®od on the principle of confusion of the issues I he 
expert has got no personal knowledge of the specimen in question; so tint the 
gemunenesa of the specimen must be proved like all oth<i evidence This 
additional proof of genuineness would c o cotnplu ite and confuse the issues is to 
be undesuable and that therpfon the expert ® te®timonv , to which it ia the 
essential foundation inu®t fall with it If igmoie § 2000 lhis is thus forcefully 
stated by Loid dofti idije J in Docdem Vu«d v bud ci moi e 5 A & E TOG If 
the points which I have just supposed to be conceded (genuineness of specimen® 
and fairness of selection) be brought into question, other and mo t serious 
objections nnse to this mode of proof If the genuineness be disputed a 
colhteral issue is raised, and that upon every paper u«*d ns a standard,— an i®sue 
too m which the proof may bo exactly of the same nature as that used m the 
principal cause, namely , merely compmson, with the additional disadvantage 
that the former «tandml is not produced and that the opposing party c m avail 
himself of no counter proof If the fairness with which the stand ml 

has been selected is disputed this again must lead to a collateral inquirv m 
which the parties meet on unequal terms if no notice has been given (and no 
notice is required by our law) and which must tend to distract the jury, if notice 
be given and the di«cuS3ion on the circumstances undei winch each specimen 
was written be fnllv gone into It must always be borne in mind, in considering 
the mle of the English law on this subject, that it has refuence to a trial by 
jury and that we hav e no prov ision for limiting the standard of comparison or 
regulating the manner of conducting the enquiry , both of which it seems, have 
been found necessiry where such a mode of proof has been admitted If igmoie 
Case Ci , Case No 430 

“ In observing how this argument is to be disposed of ’ says Pi of if igmoir 
“ it must be remembered that there are three conceivable ways of supplying the 
fact of genuineness on the hypothesis of which the expert foims his opinion 
(1) By testimony directed to the jury s consideration like all ordinarv evidence — 
the jury, on retiring to consider the witnesses’ opinion if the hypothesis 
of genuineness is proved and to ignore it like other hypothetical testimony, if the 
hypothesis is not proved , (2) By testimony directed to thp Judge in the nature 
ot proof preliminary to the admission of any piece of ev idence and calling for 
the Judge s decision only , (3) By an admission ot the opponent n the pleadings 
or for the purpose of the trnl Wiqmore § 2000 It seems that the objection 
of Lord Colei idge is based on the a sumption that the first of these mode® a® 
indicated by Pi of If i gn\ore is the only one which is proper and possible and as 
such there is sufficient force in his Lordshiv s argument But *it is not a conclu 
sue one because it proceeds on the old fallacy =o common in our liw of 
evidence that for the eake of avoiding a possible danger, or a harm likely to 
appear on one occasion in ten, a real and present good is ro be rejected m every 
instance whatever 5 If igmore § 2000 But the better way to avoid this 
inconvi nienen is to choose the second inode of evidencing genumene « t e 
proving it to the Judge, In Umiernty of Illinois v Spalding 71 X H 103= 

51 Att 731 hcmicL J thus said Jfhe third objection — that to permit com 
p m®on with specimers not otherwise in evidence and admitted for the mere 
purpose of comparison, would introduce collateral issues, and confu e and 
di tracitho jury— is when applied to specimens neither admitted by the paities 
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nor found by the Court to l>e genuine, firm!) grounded m reason and authority 
The whole doctrine of eoinmri'on prr supposes the existence of genuine standard 4 
Comparison of n disputed signature in is tic with disputed specimens would net 
he comparison in an) proper sense V lien the identity of anything is full} 
and certunlj <stibl»4ied joti ma> tompme other things with it which arc 
doubtful to a cirtnin whether the> lulongtothe smic class or not hut when 
both aro doubtful and uncertain, comp tnson is not onlj useless ns to an) cer 
tain result, butclenrh dangerous, and more liheh to ho bewilder than to instruct 
a ]ur> If disputed si^naturi s were adimssilde for the purpose of comparison, a 
collateral t nqtnr) would he raised as to each standard and proof upon tin- 4 
enquirj would he compirison again, which would onl) lead to an endless 
series of i^ues each more un atisfnctorj than the first and the case would 
thus he tilled with issues nsule from tho real quo non be foro the jur) flu 

true rule h that when n writing m n*nc is claimed on tin one hand nnd denied 
on the othei to lie the writing of a pirticulnr person, am other writing mnj he 
admitted in evidence foi the nitre purpo c of comparison with the writing in 
dispute whether the latter is susceptible of or supported b) direct proof or not, 
hut befoiL nnj such wilting shall he admissible for such purpo e, its genuinenc-) 4 
must he found ns a prtliminnii ficl hj tho presiding Judge upon clear nnd 
undoubted evidence Ibis involve* indeed a marked departure from the 
common law It docs aw ij with the common liw limitation of comparison to 
find mis othei wue in the case and lionet with its exceptions and the con tro 
\ers\ and confusion which have grown out of them lhe mine of 

comparison as a method of proof being now generally conceded furies being no 
longer too ignorant to derive hem fit irom tho ource and the danger of spuriou 
specimens and the objections to collateral issues being full) met b) requiring the 
genuineness of the standard to be determined as a preliminary fact by the trial 
Judge there remains it would seem, no aatisfactory iei«on for the old limitations 
md exceptions If igniote § 2000 

Thus stood the law in England down to 1851 when the Common Law 
Procedure Act of that yeir (17 A 18 ict C 12 > S 27) enacted that comparison 
of a disputed writing with an> writing pro\ed to the satisfaction of the Judge 
to be genuine, shall in ciwl cases be permitted to be made b) witnesses, and 
such writings and the evidence of witnesses respecting the same may be 
submitted to the Court and the jury as evidence of the genuineness or otherwise 
of the writing in dispute A few years later a section in precisely the same terms 
A\ as incorpor ited into the Criminal Evidence Act 18G5 (28 A 29 Viet C 18, 
fe 8) so that the anomal) of a difference between *he rules go\erning the 
admissibility of such evidence in civil and criminal cases no longer exi t*> 
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Basis of expert testimony for proving handwriting 'Manifold ns are the 
points of difference m the infinite vanet) of nature in which one man differs 
from another, there is nothing in which men differ more than in handwriting 
and when a man comes forword nnd says ‘yon believe that such a man is dead 
and gone he is not , f am the man if I know the handwriting of the man 
supposed to be dead, the nrst thing I would do would be to say, sit down and 
write, that I maj judge whether >our handwriting l9 that of the man you a sert 
v ourself to be , if I know handwriting of the man with whom identity was 
claimed, I should proceed at once to compare with it the handwriting of the part) 
claiming it For that rea on I shall ask >ou carefull) to look at nnd consider the 
handwriting of the defendant, and to compare it with that of the undoubted 
Roger Tichborne, and with that of Arlhut Orion Turhbotne Trial (Bexv 
Castio ) charge of Chief Justice Coekburn ( London Ed) p 7G2, Butler’s Bvsi 
Pruts 320 Peakes Ei 102 2 Evans Pothier on Obligations (3td Am Ed ) 15G 
Men are distinguished b) their handwriting as well as by their faces, for it 
is seldom that the shape of their letters agree, any more than the shape of their 
bodies Therefore the likeness induces the presumption that they are the 
e«ne Bullets Nisi Pints 236 2 Evans Pothier on Obligations (3rd Am Ed) 
13G 1 The gLiieral rule which admits proof of handwriting of a party is founded 

on the reason that in ever) person s manner of handwriting theie is a peculiar 
prevailing character which distinguishes it from the handwriting of every other 
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person” Strong- v Breuei 17 Ala 706,710 ‘The handwriting of eterj man 5 45 
has something peculiar and distinct from that of everj other man, and is e*i*ih 
known by those who have been accustomed to *ec it ’ Peake's Ei 102 

“Caligrnphic experts have for jears asserted the possibility of in\ estimating 
handwriting upon scientific principles, and the Courts have consequent^ 
admitted such persons to testify in cases of disputed handwriting It 13 claimed 
that experiment and ob ervation ha\e disclosed the fact that there are certain 
g» neral principles which may bo relied upon in questions pertaining to the 
genuineness of handwriting Tor instance it is asserted hat m every person s 
manner of writing, there is a certain distinct prevailing character which can he 
discovered by observation, and being once known, can be afterwards applied 
a-> a standard to try other specimens of writing the genuineness of which is 
disputed Handwriting, notwithstanding it maj be artificial, is alwajs, m 
oomc degree the reflex of the nervous organisation of the wntei There is in 
each person’s handwriting some distinctive characteristic, which as being the 
reflex of his nervous organisation, is necessarily independent of his own will 
and unconsciouslv forces the writer to stamp the writing as hio own Ihase 
skilful in such matters affirm that it is impossible for a person to success 
fully disguise in a writing of anv length this characteristic of his penmanship 
Rogers Op Oit 2 91 (292) 

Who are experts in handwriting The determination of this skill must of 
course depend on the disci etion of the trial Courts ns applied to the circuhi 
stances of each case Foigery v Bank, 66 Ind 125 Various forms of test 
have been offered , no test should he regarded as absolute In Doe v bucket 
more, 5 A A F 749, Dcman L C J said ‘The witness must bo conversant 
with the handwriting —a b inker a printer, the officer of a Court of Justice to 
he entitled to any degree of authontj ’ JFt gmoic § 2012 The following 
persons have been allowed to testifv ns expcits in matters of handwriting — 

(1) Post Office officials (I? v Coleman, 6 Cox 163, Plop Ei 4th Ed p 35 0, 

Best Ev § 246) , (2) Bank clerks , and (3) Lithographers A soiicfoi can also 
give opinion ns an expert if he has made a special study of thp subject I? \ 

Silierlocl , (1894) 2 Q B 66 But police constables and police inspectors are not 
competent witnesses as experts R v Cioueh, 4 Cox 163, R v II tlbain, 9 Cox 
448 R v Haney 11 Cox 546 

When expert evidence to prove handwriting is admissible The one 
thing required for the admission of the evidence of an expert witness ns to 
handwriting is that the writing with which the comparison is made should he 
proved beyond question of doubt to be that of the person alleged The evidence 
of an expert in handwriting is inadmissible, if there is no comparison with 
proved or admitted handwriting in open Court in the presence of party affected 
Suresh Chandra v The King Einpetoi , 16 C AN N 812 = 39 C 606=13 Cr L T 
289*= 14 Ind Cas 753 It is the duty of the prosecution to adduce v ery sntisfae 
tory evidence to show that the documents given to the expert for comparison were 
in the handwriting of the person whose writing thev purport to be If the 
standard writings and th< disputed writings were grouped separately before 
submission to the expert, and the expert knew what the prosecution wished to 
he proved, this circumstance would detract from the weight to bo attached to the 
expert s testimony Basrur Vet hat Row \ Emperor , 1912 M "\V N 125** 

11 M Is T 93=14 Ind Cas 418 = 36 M 159 The report of the Government 
expert who never came into the witness box and whoso report is not supported 
even by an affidavit is inadmissible m evidence and should not form the basis 
of the order directing the prosecution on a charge of forgery Pear vial v 
Kedarnath, AIR 1923 All 601 Although it is true that under the Evidence 
Act comparison of handwriting is legitimate enough and the Tiew of persons 
competent to express opinions nuy be in many ca a es of considerable value the 
opinions of those who have not carefully studied the art of cahgraphy is not 
as a rule of very great utility Indeed so uncertain and inexact is the sciehce 
of the studj of caligraphy that it has been for -ome years past the tendency fo 
regard evidence even of exports as of somewhat inconclusive character The 
mere fact that there is a resemblance between the signature alleged to be false and 
86 
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S 45 -a signatuu admitted to be genuine does not carrj great weight If a signature 
is denied the onus of proving it is on the pnrty relying On its genuineness 
Bathajer \ Parmrshitar, 64 Ind Cas 2*14 

Value of expert testimony as regards handwriting Some of the 
American ( ourfcs place veiv little value on stick evidence in a Michigan ease, 
it was said *E\er> one knows how unsafe it is to rely upon an} ones opinion 
concerning the niceties of penmanship The introduction of professional experts 
has oni} added to the mischief instead oj palliating it and the results of litiga 
tion have shown that there are often the merest pretenders to knowledge whose 
notions are puie speculation Opinions are nece*saril} receded and may be 
valuable but nt best this kind of testimon} is a neee sarj evil Those who have 
had per°onal acquaintance with the handwriting of a person nre not always 
reliable in their views, and single signatures apart fiom some known surround 
mgs, nre not alwa\ 8 recognized bv the ono who made them Every dcgree>of 
lemoval be} ond personal knowledge into the domain of what is sometimes 
called, with great libeialit}, scientific opinion, is a step toward greater uncer 
taint} and the science which is so generall} diffused is of verj moderate 
ralue Pei Campbell J in Fo^lei’’^ TT ill, 34 Mich 21 Similarly in Turner v 
Hand, 4 Wall Jr 115, Mi Tin, tire Orta said "Opinions with regird to hand 
writing nre the weakest and least reliable of all ev idence as ngamst direct proof 
ot the execution of an instalment ’ Turn?) v Hand, 3 AN all Jr 115 “The 
evidence of the genuineness of the signatuie based upon the comparison of hand 
writing and of the opinion of experts is entitled to proper consideration and 
weight It must he confessed howev er that it is of the lowest order of evidence 
or of the most unsatisfactory charactei Borland v TT a I rath 33 Iowa 131, °ee 
also Whitaker v Pari a 42 Iowa 585 Poucin\ Beall, McArthur 221 c; oiti« 
not sate to base conviction upon he opinion of an expert in handwriting where 
theie is no corroboration Sul ant y King Empei o> 2 K L J 444, KaUchnran 
v King Fnipei or, 6 A L I 184 Kalla \ Empeior, 11 Cr L J 114 In r* 
l ankata Bon 3G M 159 Ondhari v rmpeior 86 Ind Cas 093 sec also 
Sarojnu v 7 Jaridas, 26 C AN N 113 Jalal \ Croun 18 P AN R 191- 
Ci =15 Ind Cas 979 “ Eudence of this kind” says Sa Alfred TT ill* 

1 lequires the most careful scintin} It is nece^sarilv most often given J>> 
experts in handwriting Experience shows tint expert eudence of all kind 14 
ia s 0 far apt to be biassed as to require i great deal of watching, and much 
depends upon the mental characteristics of the witness— often not ens} to 
ascertain The great value of expert evidence as to handwriting is that 
the experience of an expert makes him quick to detect points both of 
likeness and of dissimilarity , which might easilj escape an untrained 
observer If tlic-e aie substantial it is seldom that the Judge and jurj espc 
oinlly with the aid of photoginpln cannot follow the eudence and see for them 
fcelveB how far it aflbuls safe material for a conclusion Ihe experience of the 
editor as n Tudgc has < ertanilv lieen that where this cannot he done the mere 
evidence of expert opinion is of little value II ills Cn Ei p 233 To base n 
conviction on the evidence of an expert in handwriting ns a general rule is verv 
unsafe There nmv he cases m which the handwriting is of such a pecuhv 
character that the conclusion ns to the identity of the writer 's irresistible. 
Kah Charon \ King Fmpnor, CART 184 = 9 Cr L T 498 = 2 Ind Ca« 
134 Comparison of handwriting i« permissible in criminal no less than in ctvd 
cases 2 NVeir 759 But comparison of handwriting is i very hazardous te«t 
Jmbictrx \arevear 83 Ind Cas 52»=A T R 1925 Cal 14.5 A Tudge should 
not him«elf compare signature without the help of other evidence J C 
CJahtaun v Sanatan Pal AIR 1925 Cal 485 

Finger impressions Identification bv finger prints hn« become fl mo t 
important branch of criminal inve tigntion and baa proved to bo of sigiinl 
service l*oth in the detection of crime and the identification of tho oflender TIu 
'•ytiteni is new and had onlv just been introduced into tins countrv when the 
Inst edition of this work was published and it is onlv quite Intel} that the eon 
elusive nature of the evidence it adorn* has been appreciated in the Courts It 
mav be «ai(l now to have established its claim to admission and to trust- 
worthiness The process and «cpccirtUv the admirable svatetn of classification 



FINGER IMPRESSIONS, 


683 


make it perfectly simple to tb.O'-e who undei stands its technologj Despite an S* 4S. 
appearance of complication, the system appears to be e wl} mastered b> onj 
per-on of intelligence m the couiee of a tew months or Lien week*! ’ Cir 

El 191 The reason. for the identity of the finger prints i« thu9 stated bv the 
learned author “The surface of u huger or thumb, however delicate is ne\ei 
even It presents a sc ues o! tmj ridges separated bv pqunllj minute hollow® 
lhe ridges are dotted from end to end, at interval® bj little pits which are the 
open end's of the ducts from nueat gland'® The ridges aie ananged with an 
infinite >ai iet} of detail, and two cardinal facts he at the loot of the pioces® 

The ridge* and hollow- are congenital, md from the i radle to the grave their 
arrangements —the it patterns — never change ” Wills Co E\ blh Ed pp 192 
193 fWc lhe Indian Edition atpp 301 2b 2 , see al°o Hennj on Itnget Punt* 
llhEd,pp lb 19 A witness expeit m the ‘•ubject mu c t -tate that the 8} stem 
of interpretation used h> him m uifeumg identit} of maiks was a sjstem accept 
c<l in the profession Iheie are °ev er il such s} stems tbej difiti chief!} in 
practical coiivcmente onl> The witness lnu-t further be able to state that the 
particular m irks u-ed ns the bw» of inference weie distinct ind numeious 
enough to afford an inference under the system which he e in plovs, and also 
that the marks thus u ed for study were reproduced or transferred hi some 
reliable process from the origin il object on winch the} were impie°sd If igmoie 
§ 114 lhe papdlaiy ridges on th© bull® of the fingers and thumb"- bv means 
of which the huger impression 0 arc made, while proved to be almost bejond 
chango from birth to death, aic nevei wholh mpeated m the use of tho finger* 
of any other person, and they tlierefou furnish a surer test of identit}, than am 
other comparude bodilv feiture Where two punts made on different occasion 0 , 
le-emble one anothei in the mmutae and contain no points of disagreement an 
irresistible conclusion iui"»es that the> were made by the same finger The ovi 
deuce of identification is thus both positive and negative md continuation from 
other sources is supeifiuous. Under ectlon 4 r »of thd Ei ulenoc \ct, as amended b> 

Vet V of 1 $99, expert evidenco nia} be given on finger impre a aions, whiles 73 
has been applied to them with necc-sar} modifications as to permit of com 
pan s on being made for arming at a finding on the ba is of their decipherment 
An expert mav give Ins opinion on the point on which lie is called upon to givo 
his evidence But he cannot go on and assert hi® mere opinion or belief, a* if 
it were a fact within lus know ledge In this re°pect an expert witness is in a 
different position from i direct w itne3s of fact f he value of ordmarv or non 
expeit oral evidence mainl} rests on the credibihti of the witnes® — hi* inch 
nation and capacitv, for telhng the truth the value of exjiert evidence re-t° on 
the ‘'kill of the witness — the extent of his tompetenej for forming a relrabh 
opinion Emperor v Infra, 3N L R 1 =* 5 Gr L J 220 

The nccu°cd was convicted of theft He had three previous conv ictton® 

Tho previous conv ic turns were denied !>} the accused and m ordei to prove 
them the prosecution produced certain finger impression c lip® and the finger , 
print instructor ut Rangoon was calk d Ho took imt>rc°sions of the accused? 
finger in Court and after bavin*, compared them with the finger impressions on 
sheets ho produced from the finder impression bureau he declared that the 
accused must be the man who £ c fuTger jnij>res ions were on the sheets he 
produced and who e previous convictions were entered on tho e -heets He did 
not personal!} know (he accused and had not himself taken the lmpre^ion 
on the sheets no produced Held the prenoti* conviction® of the aecu eel staled 
on the slips were wot proved by the men production of such elm llnlorl v 
Kmg 1 mperm, 4 E I> R 123=7 Gr h T 40b here the thumb nnpref’ion® 
on a document were blurred, and mnnv of the characteristic marks were far 
from clear rendering it difficult to trace the marks enumerated bv nn expert 
witnes* a-* demon°tnihng the corrce>j>ondence liclweeu the thumb unpre^ion' 
in the docum< nt and tho^e made bj the accused in Court, held that, under the 
circum'tanccs of the east, die evidence was not nimble and the jury were right 
in not accepting the evidence of the cxp<rt ns conclusive Emperor v AM n 
Hamel, *2 G 739=9 C V\ > 520= >Cr L J 259 \ jury is not bound « 

accept the opinion of anixpertupon thumb impre °iOn° without corTObtr**^^ 
of their own intelligence a* to the reason- which guided th<*in to tbi- eonelu* 1 
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<5 1 45 # ^ ei Gtodt J w Ibid see aEo Bat, pit \ Empeior, A I R 1928 Pat 129 Where 
the evidence to corroborate the testimony of an expert witness is of an unreliable 
< haracter it is not proper to accept hts evidence Though the evidence afforded 
1 y the conespondence of thumb impressions is ordinanlj of great \alue, it 
would be unsafe to convict on the mere result of a critical examination of the 
thumb impie.sions made by an expert Per Ifendeibon J in Ibid The question 
as to the identity of thumb impress ons on two or more documents, for the 
purpose of ascertaining whether the thumb impressions nre of one and the same 
person, is eminently a matter for the jmj , and not foi the Judge Panchu Mandat 
v Empeior, 1 C L J 385=2 Ci L J 311 The deliberate opinion of an 
expert tint two thumb marks exactly agree is on quite a different plane from 
an opinion is to handwriting It is leasonable deduction from experience that 
no two human beings have the same thumb mai kings and# if no differences 
whatever can after the most cueful examination# be found betw een one thumb 
mark uni another, the conclusion is mesistible that the same thumb made both 
Ihmada v Ciown 9P R 1914 Cr Dibda<l\ Empe/oi, A I R 1929 Lah 210 
\ companion of thumb impressions is admissible under s 9 of the Evidence 
Act if the sunilauty of those impiessions can est iblish the identity of a person, 
who is chaiged with having forged i document purporting to have been 
executed by another, with the latter, oi under Cl (2) of section 11 of the Act, 
if their dissimilarity makes such identification improbable Queen Empress v 
laktr Mahomed , 1 C W N 33 If a finger print expert has not been cross •- 
examined as to the giounds of his opinion and as to the test to which he had 
put a particular finder impression submitted for his consideration, the value 
md weight to be attached to such witness s evidence cannot be diminished by 
applying to it considerations to which the witness s attention was nevei directed 
Samar v Empeivr 55111(1 Cas 273=21 Cr L J 257 The xeport of a finger 
print (Xpert i» inadmissible in evidence unless be is called in as a witness and 
subjected to cros— examination m open Court Pitam v Baboo Singh , AIR 
1924 Nag 183 A Court should be veiv chary in accepting an opinion of 
Finger Print Expert as to the age of a thumb mark as fixing the date of the 
document when such date is inn kedlj opposed tp the date which appears upon 
the document itself so long as no «euous extraneous testimony controverts the 
date which appears on the document Ramlakhan \ Dlunamdeo 97 Ind Cas 
335 = A I R 1926 Pat 575 Under this section the opinion of an expert 
formed by compari'on of the thumb impression of an accused taken in Court 
under Act XXXIXI of 1920, s 5 with Ins thumb impression on deeds i 
mlmissibh in evidence Sitpei mtendent v Kir an Bala 30 C W N 373 = 43 
Cr L J 79 = 93 Ind On*- 73= A I R 192G Cal 531 There is no objection in 
law nt all to the tnkin*, of accused s thumb mark if the Judge thinks it relevant 
at nny time and a conviction for offence under 8 409 of the Indian Penal Code 
ba-ieil on a comparison of the thumb mark of the accused with lus thumb mark 
in a document is not objectionable Public Ptosendor \ Randakami, 50 Af 
162 = 98 Ind Cas 99= ^ I R 1927 Arid 696 

Value of expert evidence generally E\ iduite of expert should be ap- 
proached with considerable caution especially where much depends upon such 
(vidence Panchu Mondal v Empeior, 1C L J 385=2 Cr L J 311 The 
opinions of experts arc not binding on the juiy for it is with the jurj, and not 
with the experts, th it the deteinnnntion of the case rests The weights duo to 
their testimon) is a matter to be determined by the jurj, and it will be propor 
tionnte to the soundness of the reasons adduced in the s U pp 0r t Fmperor v hah 
Praiatma, 1 C A\ N 405 The evidence of a skilled witness, however eminent, 

«» to wh it he thinks nmv or may not have Liken place under a particular combi- 
nation of circumstance however confidentiallv he may speak, i-, ordinarily n 
matter of mere opinion Human judgment is fallible IJuinan knowledge is lim*t 
nl and unptrfect An expert witness however imparti il he maj wi h to be, 
i« likely to be tmcon'-ciousl) prejudiced m favour of the side who calls him 
The mere f vet of opposition on the part of the other side is apt to create a 
spirit of partis uiship and malty so that an expert witness is unconscious!* 
impelled to support the view taken hj his own eidt Besides it must bo re- 
membered that an expert is often called by one simply am? solely Jycau e 
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it may be ascertained that he holds views favouiable to his interest Han Singh S 46 
% Lachmi Devi, 3 Lab L J 110=59 Ind Cas 220 An opinion of an expert 
witness not based oil any well defined inexorable laws of nature cannot be taken 
as decisive especially wheie there is direct evidence opposed to it Hansel v 
Empewi, 9G Ind Cas 641=27 Cr L J 977 = A I R 1926 Lah 313 

Expert evidence and commission Every witne s must be produced at i 
trial, unless and until it is proved eithei to be actually impossible to produce 
Kim or to be so difficult to do so that it is under the circumstances unreasonable 
to insist on his pioduction But petty inconveniences «uch is those to which 
i witness may be subjected by being summoned ns a witness m a criminal ca^e 
would not justify the issue of a commission especially when a previous eonvic 
tion depended foi its proof solely and entirely upon expert evidence Evipooi 
v Kasim 15 C P L R 66 Cr The As«i=tant Mint Alarter °f die Calcutta 
Mint is an expert witness and the Couit doe not act illegally in allowing him 
to be examined on commission instead of insisting on his personal attendance 
Must Qilh \ Emperor 20 W N 377 = 12 0 L J 497=88 Ind Cas 848 = 

26 Cr L J 1232 = A I R 1925 Oudh 616 But it is not satisfactory to exa 
mine m expert w lines.** on commission and not m the piesente of the accused 
The evidence of an expert has al way s to be carefully weighed but when given 
on commission its value is considerably reduced A/ir Dm v Emperor 10 Lab 
I J 235=103 Ind Cas 369 = 29 Cr LJ 377=4 I R 1928 Lah 533 


Medical Evidence It is irregulu to find that an iccu ed pei^on is of un 
sound mind merely upon the leport of Medical Officer Kumud v fiamoo 49 
P R 1866 Cr Ihe letter of a Medical Officer expressing an opinion i* not 
evidence undei ss 368 and 370 of the Code of Ciinnnal Procedme Queen \ 
Kamviee, 12 W R Cr 25, In re Chmtamonee, 11 \A R Ci 2 In a Sessions 
iase, depending almost entirely on the medical evidence the examination of 
the Surgeon before the Magistrate should not be tendered or accepted as. suffi 
oient In re ManlapampaUa, 2 Weir GbO The examination of a medical witness 
taken and duly attested by a Magistiate though it mav be given m evidence 
in nny criminal trial under s 323 of the Ciinnnal Procedure Code must m 
order to ho admissible against any individual nccused person have been takeii 
in the presence of the accu*ed peison* Empress v Jhubboo 8C 739 = 12 C 
L R 233 Theceitificiite of a Medical Officei ns to the cause of the deith of 
a person and of the fatal character^ of the wounds is no evidence He should 
be examined regaidm„ these points and «onie evidence should bo taken to 
identify the wounded body with that of the person who^e murder is the subject 
of charge Where the deposition of the medical witness who has given a certificate 
did little more than attest its accuracy as to the nature of the wounds held, that 
such deposition would not be sufficient In te K Yenkataragadu, 2 Weir 659 
Section 323 of the Cuminnl Procedure Code does not preclude a Sessions Jugde 
from calling and examining the medical witne*“» that has been examined before 
the Magistrate, ns espectalh where the deposition before the Magistrate, is diffi 
cient or calls for furthei elucidation, such witness should be re-called and exa 
mined bv the Sessions Judge I loghunt Singh v Empress, 9 C 455 = 11 C L R 
5C9 Where in a criminal ca^e the prosecution tenders in evidence a certificate 
granted by the Profe«°or of Anatomy in a Medical College as regards the bones, 
submitted to him for < summation, the certific ite by itself is not admissible m 
evidence It must be proved by the per c ou who gave it ns n witness in the case 
Emperor v 4/ulija Manaji, 24 Bom L R 803=47 B 74= A I R 1923 Bom 
183 on appeal 84 Ind Cas 643=26 Ci L J 339 


Palm impressions Palm impressions are akin to finger nnpres ions and 
expert evidence relating thereto should on the whole be admitted rather than 
excluded to be weighed by the Court and the jurv for whatever it is worth 
Emperor v Babu Lai 52 B 223=29 Cr I, J 410=30 Bom L K 321 = 108 Ind 
Cas 503= A I R. 1928 Bom 158 


46 Fict-, not otherwise reletnnt, m. idevint if tliei 
I- acts bearing; upon support 01 ire inconsistent with the opinion- /' ' 

opinions of experts of experts when such opinions are relet ant ' 
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Illush (thorn, 

(а) The question i* whethu A was poisoned bi i certain pot«on 

The fact that other poi-on* w bo were poisoned Ivv that poi-on, exhibited 
certain symptoms which experts ifhim or deny to bo the svmptoms of that 
poi«on is lelev int 

(б) Xhe question is whether ui obstruction to i h irboui is cau e ed bi a 
cert tin st i wall 

lhe f ictthit other hubours snnilarh situated m othei respects, but where 
theie wetc no such sea wall-, began to be obstructed at about the same time, l 5 
lelcvant 

Scope of the section Hus is but the round about wiy of stiting that the 
opinion of an oxpcit l-s open to corroboration or lebuttnl The illubtritions 
sufficiently exemplify the position th it for this pui pose ies into alios aeta i 
ltcciv ible A Toil Ev j) 23 > So ibis section embodies a general rule which 
1 ivs down that evidence of collateral 1 lots cannot be teceived T ide laylor Ei 
S} 337 It the point in dispute bo whethu i defendant was or was not in hi 
light nnnd on a certain occasion, it is cleu that alter proof bj a medical mam 
or m a civil en^e in admission bv ( ounsel, th it madness is often ot an heredt 
taiy ch meter evidence tending to show that none ot the defendant’s ancestors 
or near relations Ind been ms me, would be admissible in support of the 
negative proposition , and on a question of disputed paUrmtv* after provin 0 

i& n innttei o! cience tint cbildieu aie apt to inherit the features or gene 
ral appeannee of their p units evidence will be received of personal resem 
blance between the paitj in q lestion and bis alleged fathei Bayol v Bayol 
1L R Ii 308 lay El (9th Ld ) § 537 \n expert who is himself paialysed 
in the aim and leg m i> support his opinion ab to the effect of such paral}**^ b ' 
testif\ ing to its ettoct on himself Chicago Ii Go \ Lambei t, 119 111 255 (Am) 
lllastiation (6) Hus illustration is ba~ed on rolkes v Chadd, 3 Doug lu< 
where the point m dispute was whether a wall bad caused tbe choking ll P °* 
a harbour, ami engineers weie called to give then opinions as to the euect ot 
the will, pi oof that other harbours on the sime coast, where there were no cm 
banhment* bad began to be choked ibout the b une time as the harbour m 

question was idmitted n» such evidence seived to elucidate the reasoning ot 

the witnes ib ( faylot § 337) In delivering the judgment Lord Mansfield saw 
“Ab to the evidence respecting the situation of othei haibour* on the same coa t 
we think that if there were no embankments it was admissible in lllnstr ition ot 
1/r Snieatoiis (tlie expert) opinion but ns to harbours in which there were cm 
bankmenta we think it wn« improper since litem liti irsolat” 


47 "When the Couit lias to foim m opinion is to the pel* 
son b\ whom m\ document wife written ot 
*vrufnT°A™£leVmt s'gned. tl,e opinion of m> pet,on icquimted 
with the lnndwnting of the peison fry whom 
it is supposed to bt wntten ot signed th it it was oi w is not 
written oi signed b\ tint person, js i itlcv int fict 


Explanation — A person is said to he tequ tinted with the 
h mdwnting of mother person when lit has seen th it person write 
oi when lit his received documents purporting to be wntten bv 
that person in nnswu to documents written h> himself or undti 
his mtlionh and uldn>std to th it person, oi when in the ouliiuiu 

course of business, doeiiments purporting to be wntten bv tint 

person b ive been Inbitudlv submitted to him 


Ittuitraliuii 


lh qutbtioii is wlinlur a friven litUr i« in th handwriting of A, a nier 
Omni in London. 
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B h a merchant m Calcutta, who 1ms written, letters addressed to A find 
received letters purporting to be written by him OhBs tlcik, whose duty it 
was to examine and file B s correspondence D h Bs broker to whom B 
> habitually submitted the letters purporting to be written hi A for the purpose of 
advising with him thereon 

The opinions of B, C and D on the question whether the letter is in the 
b.iudwnhngof A arc relevant, though neither B, G, nor D cvei saw A write 

Principle Jnpiovmg adocument or i signature to lave been written, two 
distinct kinds of ev idence offei themrelves, first, testimony by a pei son who saw 
the act of writing or some circumstances leading up or pointing back to that act, 
secondly, evidence of the kind of handwriting The ditterence is that in any niid 
m all ways of the second mode there is involved the establishment of n personal 
type or character of w ritmg, and an estimate based on comparison , that the 
disputed writing belongs to the type and this is so whether we cmplov witnesses 
who know the type and examine the disputed wilting (nrles- 4> and 47) or 
whether the tidmnal is given the means of knowing the fvpe and making the 
examination (s 73) By the first mode wo are not in an y wav concerned with 
the character of the per oils wi itmg the witness testifies dlrectlj to seeing the 
act done, ]ust as he would testifv to seeing a blow struck By the second mode 
there is always an mferenco from the type to the genuineness of the disputed 
m a tance 1 Vnjmorc § 1991 ho when the question is whethei a particular docu 
ment is written by A or not by the second mode there is merely a resoit to A" 
typo or character or habit of handwriting and an mferenco fiom the tvpe to the 
genuineness of the disputed writing Hus evidential facts the type ot the 
handwriting involves an inference from a kind of habit or skill (of handwriting) 
to an act done (the specific writing) lust as we think, of a deed of violence, 
‘this man s character his pi an, his emotions would be lihelv to lead him to this 
deed ’ so we argue ‘this man’*, handwriting would result in hi® penning such a 
signature as the one in issue It is commoner to ev idence the authorship of a 
signature by the duect testimony of those who declare it to resemble the geneial 
qualities of the alleged person s handwriting as known to them , there the stylo 
ot writing is not expressly offered m evidence but is merely the ground of their 
competency to testify \S hen handwriting is offered circumstantially in evidence, 
it is expreosly described or shown to the jury as the source of then inference 
tvide s 73) for this onlv does the trait of handwriting become available for them 
ns the Insis of an inference The difficulty that has arisen over handwriting 
ev idence has not been over the relevancy of handwriting traits to show the 
authorship of writing but over he mode of evidencing them by circumstantial evi 
donee, and that is by examining one oi more specimens ot wilting of the poison 
in question and drawing inferences as to its p irticulnr traits II igmoi r ^ 09|, 383 
“lor hnndwnting in manuscript the fundamental proposition of English 
law is that the general experience of nn ordinary poison is sufficient , in Othei 
words any person able to read and write is competent to form and to express 
ft judgment as to tlie genuineness of handwriting ^ here the witness is suffi 
ciently qualified ns to knowledge i e , where ho has seen the person write or 
the like, no dispute i» ever raised a* to his experimental competency Proper 
ftumlinnty with the standard of compin-on is all that i* asked for, and no 
special skill in judging of writings is required It is accepted law that the 
general cxjierience of the ordinary person is sufficient, «o far ns expenental 
qualification goes A\ hy, then does the question of expert qualifications in 
handwriting ever arise * Because when the specimens to be u-ed arc themselves 
before the jury, they may examine them to form an opinion as to the standard 
or type of writing, and hence the opinion of a person of ordmaiv experience 
only, ba»ed upon these specimens bring no better than that of the piry them 
selves, is not needed and is excluded by the opinion rule, and lienee the onlv 
persons whose aid need be n-ked m studying the e standards are those who have 
«ome special experience over mid above that of the jurv Thus under the 
opinion rub, the question arises whether the per-on whose nul is offered is such 
a one ns can contribute some skill not posse-s^d hy the jurv ’ II ignore $ 670 
* The rule n^ to the proof of handwriting, where the witne^ has nt 
seen the party to write the document in question may he stated gcnerall 


i. 47. 
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S 47 thu«. Either the witness has seen the pm tj \vute on som£ former occasions 
or he has corresponded with him and the transactions have taken place between 
them Upon the faith that letters purporting to have been written or signed bj 
him have been written 01 signed, ‘on either supposition the witne s i« supposed 
to have received into his mind an impression, not so much of the m inner In 
which the writer has formed the letters in the particular instances as of the 
general charactei of his handwriting , an 1 he is called on to speak as to the 
writing in question by a refcience to the standard so formed in Ins mind It 
is obvious that the weight of this evidence may van in ever} conceivable 
degree, but the principle appears to be sound both in regard to the test of 
genuineness, and tht acquisition of the means of applying it The test of 
genuineness ought to be the resemblance, not to the formation of the letters in 
«ome other specimen or specimens but to the general character of the writing 
which is impressed on it as the involuntai} and unconscious result of constitu 
tion, habit, or othei permanent cause and is therefore itself permanent And 
we best acquire a knowledge of this chniactei b> seeing the individual write at 
times when hi3 manner of writing is not in question, or hj engaging with him 
in correspondance, either supposition giv ing reason to believe that he writes at the 
tune not constr unedly but m his natural manner Per Colei idor J in Doedem 
Mudd v Sttrket tnoi e 5 A &, E 703 

Scope of the section The identification of handwriting as genuine 
involves the double testimonial knowledge alreadj spoken of —an acquaintance) 

by the witness with the tjpe of handwriting in question, and an Observation 

of the disputed specimen the witness comparing the two in his mind and 
stating whether the lattei is to be regarded as genumel} an instance of the type 
m question How to evidence the tvpe of handwriting circumstantial!} — 1 e “J 
individual specimens— is a different mnttei { Tide s« 4"), 73) The rnquir} 
here concerns the mode of proving it by testimonial evidence, it, by a witness 
who declares that he is acquainted with the type of handwriting in question 
To satisfj this situation the witness (1) must observe the specimen in dispute, 
and (2) must bring to this examination a knowledge of the tjpe of writing with 
which it is desired to affirm or deny a connection It is the adequacy of this 
knowledge which is hero to be examined \\ hen tnav the witness proper!} 
claim that his opportunities of observation have been such as to give him n 
fair knowledge of the general type or chainctei of the person s hand T Vigmore 
5 693 The ordinary methods of piovmg handwritings are (1) calling as a 
witness a person, who wrote the document or saw it written, or who is qualihf'' 
to express an opinion as to the handwriting bv virtue of section 47 of the 
Evidence Act, (2) bj a comparison of handwriting ns provided in suction 73 of the 
Fvidence Act and (.,) b} the admission of the person against whom the evidence 
is tendered Barindra v Emperor 14 C \V N 1114 (11381 = 37 G 467 
Saiojim v Hmida ■? 26 C A\ N 113=34C I J 373 Balaltamv Md Said 
77 Ind Cns 872 (E), K/nji)iiddm\ Emperm, “>3 G 372 As regards, the hr't 
method when a witness, «aw the verv disputed document being written, hema™’ 
no comparison He saw the very act of writing a« he might have seen the 
verj net of ploughing a field and he needs no knowledge of the general 
character of the writer’s hand This section deals with opinion evidence of non 
expert witnesses to prov e linn d writing A person is considered qualified to 
testify to handwriting when he hns a een the person whose handwriting t* in 
question (1) with, or (2) in the ordinary course of business, hns become fnmilm r 
with such per e on s handwriting through the receipt of communications purpor 
ting to be written In him, or (3) when m the ordinary course of business, docu 
ments purporting to be written bv that person have been habitually submitted to 
him Afcheltetf * Ft 5 14"> This section lays down another real exception to 
the rule excluding hearsay evidence The rea«on for the exception 'is plain 
TJnleas n signature or writing hns been made in the presence ot a witness who 
can afterwards identify it, the onlv possible proof of handwriting is opm* on 
evidence and opinion evidence of person specially qualified to testify ** o 
have thus in proof of handwriting the same two classes of expert testimony 
winch hnve been before referred to — that which is ha«ed on observation and 
that which is 1>a»ed on special training or education upon a particular subject 
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S 47, knowledge they they believe tho letters nnd papers arc of Ins handwriting 
That, gentlemen is the on ly evidence tint can he given of handwriting , except 
it happens tint there he a person who saw the pri oner actually write the 
papers” Ilenseij s Case, 19 lion St lr 1311 In Hopcr a Ashley 15 Ah 
4G3, ltvvns said * When tho knowledge of the handwriting of a part) h 

acquired h) having seen him write, the nsu tl enquir) of the witnc 3 is whether 
lie Ins seen the part) write and afterwards whether lie behoves the paper in 
dispute to be lus handwriting The course of examination involves two 
questions Inst, whether tho supposed writer is the person of whom the 
witness speaks secondly, if he is the person, whether lie wrote the paper in 
dispute The first is a question of identttv, tho second a question of judgment, 
or a comparison m tho mind of th° witness between the general standard and 
the writing produced This kind of evidence, it is said, like probable evidence 
admits of e\er) possible degree from the lowest presumption to the lnghe«t 
moral evidence It may be so weak ns to lie unsafe to act upon or so strong 
as in the mind of ever) reasonable man, to produce conviction But whatever 
degree of weight Ins testimon) maj deserve, — which is a question exclusively 
foi the jur),— it is an established rule that if he has seen tho person write he 
will be competent to speak to h mdwriting, and this, although the impression 
in the mmd of the witness ma> be faint nnd inaccurate ” Whether one could 
obtain a sufficient notion of the general character of a person’s hand by seeing him 
write once only might well have been doubted Tradition, however lias handed down 
a fixed rule that seeing the person write once only is as a matter of law sufficient 
IT igmote § G94 Gaiveftsv Alexander, 1 Esp 37 Foil ell v lord. 2 Stark 1G4, 
II tlham v II anall t 8 C A P 381 Doe v SurJermote, 5 A &E 719 (730), 
TTaimiv Anderson, 8 Scott 38k The question u, whether a certain document 
is in the handwriting ot A B has seen A write but twice His opinion is 
admissible Dela Moltc s Case 21 How St Tr 810 In an action on a 
foreign bill of exchange, the only evidence of the handwriting of the defendant 
was th at of hie attorney s clerk who was called by the plaintiff and who testified 
that lie had seen the defendant <=ign the bail bond in the cause, but had never 
seen him write on any other occasion The Court admitted lus evidence 
Ganelhv Alexander 4 Esp 37 The question is whether a paper is in B hand 
C has seen him write only once His opinion is admitted Home Take s Case 
25 How St Tr 71 , II oilman v llonall 8 C A P 380 Tlanenv Andetson 
8 Scott 384 A was sued on a note which he denied ever having signed To 
prove Ins signature, B who has seen A write but once and then only to receipt 
a bill which B had paid to him, was admitted Rediont v Neuton 17 N H 71 1° 
that case the Court observed “ There is no rule of law th it requires a witne t>, 
called to prove the handwriting of a party should hav e seen the party write a 
large number of times Handw if mg like the countenance form, gait and 
gesture of a party is recognized by «ome more leadily than by other witness, 
and is in some person marked by more decisive and obvious peculnrities than in 
others All thnt is requisite is to a&ceitam whether the witness has seen hand 

writing which bv an infallible test he knows to be that of the party, and then 

he mu t upon Ins oath, declare if the writing exhibited appears to him to be 
that of tho same party The weight to be attached to «uch testimony must 
depend upon the ordinary tests of knowledge, the capacity of the witness and 
Ins disposition to tell the truth nnd the meins that have been afforded him, 
whether from the intrinsic nature of the subject itself or the familiarity of the 
witness with it, to acquire the information he assumes to have The witness 
to the genuineness of the defend int a signature to the note was therefore 
properly admitted ’ See also Hat lung v People 4 Pirk C C 319 Do no Ghoe 
v People G Park C G 120 Lennon Expl A Op Ev p 33G Mr Eians said 
I lnve known the admission of this evidence carried so fir as for an attorney 
after the fulure of other attempts to stand up and swear to n knowledge ot 
the writing of the opposite party from having once looked over his shoulder 
when writing a letter at an ale house Eian s Polheir, Vol II, 160 see also 
Dcrricl •? Oise 5 Cr App 1G2 “It is true’ says Prof II ig more that one 
may oven now bo doomed incompetent if though he saw the act of writing done 
he m fact formed no idea of its character (De la Mottes Tr 21 IIow fet *lr 810) 
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tint a tcndenc} I s ) perhaps slowing to leave the matter to the discretion of the g 47 
trial Court , ami that Judges hive sometimes exposed dissatisfaction with a 
rule of such blind and uwiue turning dogmatism Nevertheless, the rule is a 
settled one ’’ II if/morc § 694 

In Poitell v /hid, 2 Stark 1G4 where the witness had seen the party 
sign his name onlj once, on which occasion ho did not write it at length, but 
U'cd tho initial of his Christian name Lord EUcnboi ough t-aid tint, ‘if the 
witness had seen the defendant writo his name at full length although but 
once, it might have been sufhcient if, from the exemplar lod Q ed in his mind 
lm could have sworn to a belief that the hindwriting was tho s ime, but that 
the evidence given was insufficient sinco tho witness lmd never seen the defen 
dnnt write his Christum name and that it was ns accessary to prove the 
Christian nmno as well ns the surname to bo in the defendant s handwriting 
and that the one was not to lie inferred from the other, nn> moic than the rest 
of the name itself could be inferred, from proof that one or two letters were m 
his handwriting ’ But ten years later in Leu is v Supio, M A M 39, Chief 
Justice Abbott refu-ed to bo bound bj tins ruling In this case, to provo the 
defendant to bo tlio drawer o! a bill signed L D Sapio, a witness testified that 
he hul seen him write his name several times, but alwaj s thus, “ Mr Sapio , 
and that ho had never seen him write his usual signature or full name 
The defendants counsel objected citing Laid EUenboroughs ruling But 

1 bbott, C J said " I will not abide by an> such decision ns that Hit 

Witness has seen tho defend mt write his surname ho belli ves the surname in 
the defendant s signature on tho bill written by him It is quite enough * 

The law Ins defined no limit of time within which tho handwriting, which is the 
foundation of the witnessed belief must have been seen bv the witness ‘ When 
I first came into tho profession," said Loid Eldon in Eagleton v Kingston, 

8 Ves 424 (473) the rule ns to handwriting m IVeslminslci Hall, in nil the 
Courts, was this 1 on c ailed a witness and asked whether ho had ever seen tho 
party write If he said he had whether more or less frequent!} , if ever, that was 
enough to introduce tho sub equent question, whether he believed tho papei to 
be his handwriting If ho answered that he believed it to bo so, th at was evidence 
to go to tho jur> If he refused to nnswei to lus belief, lie was pressed perhaps 
too much, to form a belief but if ho would not go to tho length of belief his 
evidence went for nothing Or } oil might ask a witness who had not seen him 
write for a length of time if vou could not get a witness of n subsequent 
date you might call one who had not seen him write for twenty ycirs, and 
if he said he believed it was the writing of the person that evidence might 
£o to the mtyj but to be affected by all the r&>tot tbe evidence, as at as tl\o 
nature of all evidence to be more or less convincing ’ In Doc v Surlcimoie , 

5 A & E 703, Palteson J said “All evulenco of handwriting except where 
the witness sees the document written, is in its nature comparison It is the 
belief which a witness entertains upon comparing the writing m question with 
an exemplar in his mind derived from some previous knowledge The know 
Edge may have been acquired, either b} seeing tho part} write, in which ca^c 
it will be stronger or weakei according to the number of times and period and 
othei circumstances under which the witne&s has seen the party write but it will 
be sufficient knowledge to admit the evidence of the witness (however little weight 
ma} be attached to it m such cases), even if he has seen him write but once, and 
then morel} signing his surname ’ 

The question is whether a certain paper was written by f W, who has not 
seen T write for nineteen years is called and his testimony i& received I lorn r 
Foolcslsisc, 25 How St Tr 71, see al o If anenv Andeison, b Scott J A>\ 
where tho witness has seen the writer to write ten }ears before w o in Smith 
v Walton, 8 Gill 18 (A m ) a winters w as allowed to depose after six yiars In 
that case the Court observes “The impression made on tho mind of a witness 

who has seen a party writo his name only m a single instance nm he (xcced 
ingly faint and imperfect, but it is nevertheless testimony, provided the witn 
can declare, as he has done in the present case that from hi* knowledge of £ 
character of the defendants handwriting thus acquired he believe" << 1 
genuine This evidence, like all evidence founded on probabiUtv 
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<vuy conceivable degree from highe si to the lovvc t older of presumptive pi oof 
It is there fore i propi r subji ct for con-idu itton of n pny, who must determine 
whit lnlluenct and \vu 0 ht is to 1 h given under nil the cucumstnncei of the ca-e 
lo tho opinion of a witness who pi ius his belief upon a tingle instance ’ But in 
this connection it mu-t also be home in mind that ome men may receive an ere 
vmd and libtm n impu— ion from tho i \nminntion of a single signnttin than 
olhei 3 iccuv- trom i lni„e mini Ik i ‘some too mnj rclnm tho iniprts-ion thn* 
received iftcr \ lapse of ye ir- while in otlwis it would 1 m obhtcr Uul after a Iipsc 
of days In Mich case the liw 1ms fixed no limit to tlu mi \-urc of human capt 
city * Pn Spent oi T in Inancknian\ Hull 1 Diane v >39 Tlu quantity of 
wnlin„ that wn> -ten h wholly immaterial II u/mote £ GOG It is obvious that 
one who denies the geniunencs- of i writin^ wltu h an opjionent afiirms or, *vi re 
icr^a will be tempted to form his writing to suit his tlatm if hi writes after ton 
trovcr»v for the pur po c of showing tin ty pi of his writing It is true that one 
cmnotvury hi- handwriting entiielv it hi- ]>h i me hut it is sift as a rule to 
aec< pt no testimony found d on Mich speutm n though tin m vtter “hould be left 
to the tri il Court - discretion But no -uih objection attaches to specimen 1 ' 
thus written at the opponent s requi t fm hi ie the oppom lit in efiext take- the risk 
of the h tml bun., feigned and vvaivi s tin objittion lherc i- moreover no ou 
jection to testimony In&cil on in u t of wnti»„ sul» etjiu nt to the date of the di 
puted writing (if no controveisv had iri to) tin tv pc of writing i- always t -timed 
toluvobetn ubstantially tl i s tme,— an \ umption forced lmt practically nece 
sary ^o too, the 1 nowkdge ma\ bi aujiuicd afbrtht w itnc— -aw the deputed 
writing -t tine tion whuh becomes import tut whin the original is lo«t 
Tf igmoie § G97 

When he has received documents etc —Ex Scriptis Olim Visis A person 
is tcqti tinted with the handwriting ot another when hi h is received documents 
(e„ litters) purporting to bt wntttn b\ (hat poison in answer to documents 
written b\ himself or umkr his authority, and tddres id to that peison Lati 
60 H Ejp d Op Li Rule 4 'i fliom ns \ Mate 103 Ind 419 ( I»0 Stale v 
Ihwci], 131 Mo 337 A vvitne who te tifics that he never «-w A write, but 
who narrate- occasions when hi received papeis fiom A under circuni 
stances which Ii tt no doubt that they were written by bun, is competent to 
express his opinion a to the _emuncne«s of A s sgnatuie to the note m siut 
Vpiaguc \ Sptague _>U N \ b 1G2 ( 1m) But a witne-s does not how 
tient 1 nowled^c to tc tity as to the genuimness of a signature where Ins 
knowledge wa- denved from the -ign iture attached to n notice addres-id to hun, 
pm poi ting lo lie sigw d by the pei-on but he cud not see it signed never saw W r 
write and it did not appear that she hvl acknowledged the signature to be hers or 
that witne s acted on it falbot v Hedge 5 Ind App 535 (Am) The que tion 
is whethei a given letter is in the handwriting of A a merchant m London B is 
a merchant m New Tori who has written letters addressed to A and received 
letters purporting to b> wntten by him The opinion of B on the question whether 
the letter is in the handwriting of A i- admib-ihle though lie nevir baw A write 


I hot pc \ Gibbwne 2 C A P 21 Laid rcnan>\ Spneleif Fitz 195 Harrington 
v Pnj 10 A P &9, I fuldletonv 'kmfrnd 4 Camp 34 Gould \ Junes, 1 M 
Bl ->b4 , Mu> icta v Tl oljhagen 2 C A K 744 b oiithein Lx Co a Lho) nlon, 


41 Mis- 21G , Pat som \ \h Daniel 62 G a 100, Lauson Exv d Op Ei 3 Sn 

I he question wa- whither a document was m h uul writing B bail received 
lettir purpoitin^ to come from A, and had an werecl one of them but had 
reccivid no nplv thucto B was held not qualified to prove As handwriting 

II ebb v Mamo Moms (Iowa) ill The avitnc =s in the present instance aid 
the Court in the above case had i< caved two letters jiuiporting to come from 
the defendant, to one of which he had u plied Hul the conespondencc been 
continued the pioblbiliti°s of impo ition would lme been «o far rebutted as to 
rendu him i competent witne-b to prove the fact in question but if the receipt 
of two litter-, and an answer by the witness before any reply has been made to 
the ud answer i affluent to enable the witness to swear to the signature it will 
he i very iasy matter to in anut icture te timony of that nature In some cases 
tlu rule ns above n laid down with the qu ilification that the witness must have 
acted on the later 1 nceived by hun SilOi \ Lohnger 39 fox 411 In Vudd 
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v Outlet moie, 5 id A, FU 703, the loading English case on the legal mode of 
prov in„ handwriting IT illmim J said “When speaking of the fact* ncccssiry 
to introduce knowledge of handwriting not fiom ictuxl inspection, but from 
correspondence I adverted to an expression in frequent me, and which indeed, 
his ilinost -.town into the currency of a proverb upon this subject, tint the 
letter or lctteis must hue lieen acted upon If howevei, by this expression 
it be meant to imply tint mj business mm-t he transacted oi in iny ense of 
the word act done the observation i*» without found it ion for nothing of the 
sort is necessary \n> thing from which the identity of the writer is established 
may suffice” In Cunningham \ Iludson lluei Banl 21 Wend "359, Bauson J 
lefeucd to this expression, objecting that the mere fict thit i person hid 
itcemd i letter from a stranger on which he acted was no ground for presuming 
that it was genuine Sown, icknowledgment on the part of the writer or othei 
evidence going to show that the letter w is ieiU\ written b\ him he ver> pro 
pcrly thought, should also be requited “Standing alom, aid he “the fict 
th it the witness acted on the letters has no tendency to prove them genuine 
It merely proves and tint ineiely bv infeience that the witness believe 1 the lettcis 
lu then tic His belief is of no importance, unites it is founded upon 'omp good 
reason such a rei-on as will satisfy the jmv as well a* the witne s Vlthough 
the fvet tint the witness his acted on the letters when standing ilone n of no 
importance it may b- of gieit value rn a chain of circumstantial evidence 
l he let done m pursuance of the letter* may be followed by such icts of 
ipprov d or icl nowlcdgment on the put of the supposed author ns can onlv he 
accounted for on the supposition that he was in truth the writer of the letters 


file 1 iw in Amenta on tin- point is thus laid down in a recent BW 
Itiqima Cue “The meie fict that he has received letters pm porting to 
he from the person whose signature i« in controversy is not sufficient unle s 
then. Ins been «ome admission or acquiescence equivalent to an ac 
know lodgment on the part of the supposed writer other than the letters 
them-elve-, tint the sud letters aie g< nuine and in the handwriting of the person 
from whom they purport to come A person, who has heard bimne s corre-pon 
deuce with mother, aettd upon bv both parties is competent to testify as to the 
h mdwnting of his correspondent although he may never have seen lnm write 
Rut when the letters have no lehtion to business ti insiction* hut are letters 
of merely friendly or polite intercourse some acknowledgment of handwriting 
in. Nome wny other thin the letteis them elve- on the part of the supposed 
writer, miut be shown The 1 nowledp. of one witness mu-t bo founded on 
somo othei means th in the receipt amt contents of the letters The testimony of 
the witne s Johnson was to the effect tint lie had known the plaintiff for fourteen 
or fifteen year*, did not know whether he had ever *een her write corresponded 
with her about fourteen years ago, received about a dozen letter* in answer to 
his own, with her name signed to them had received no letters recently had 
sonic of tho lettriN with hoi The quo tion wa-s then propounded to him From 
your knowledge ofhir hind writing, derived from having i enved letter-, from 
her, would you 1 now the pluntiflV signature’ The Com t refused to allow 
this question to be a 1 ed, and rightly o for the law answers this question 
th it the witne** could not know her himlwnlmg from the mere fact that lie 
had received letters purporting to come from her Hi* knowledge must lie 
extraneous to tin letter* sufficient to ruse a presumption that the letters were 
not onlv from, but written by the person who e name was signed to them 
Rut according to this section the mere fict tint lie Ins r« ceiled letters purport 
mg to he from the per on who e s,g n „i ure , n controversy is sufficient to 
nidi his opinion relevant [ Vide tllusliahon to Utc <-echon [ «ome admission 
or ncqmc cence equivalent to an acknowledgment on the part of the supposed 
writer that the «aid letters are genuine and in the handwriting of the person 
whom thev purport to come will only add weight to the evidence According 
to this mere exchange of correspondence ilone is sufficient lo justify belief m 
genuineness Tin l* aho in accordance with the orthodox doctrine obtained 
in I nglnnd I oul Wat quire Inal J How ^t Tr 039 0*7 Gould v Jones 
1 \\ B! 3SI inr 7 ord Many fir Id Barnes \ fronipou«h/ 7T R 2G3; Oicmton 
v TJ don, 2 C A K 1 Vun'tay Uolfhn m, 2 C AK 744 Tut net s Case, 
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S 47 3 Cr App 103, 155— (1910) 1 K B 346 In the hst mentioned c^c a docu 
ment of consent signed by the Director of Public Prosecutions was put in In 
admitting the document the Court said “It is sufficient if some body, for 
instance who has been in correspondence with the Director of Public Pro e 
cutions says (I received this in ordinary course, ind I believe it to be signed 
bj the Directoi of Public Prosecutions)’ All tint the Court says is, that there 
must he some hind of proof of it, but it must not necessarily be proof of e ome 
body, who sij% f I have seen the gentlemen write which m the old fashioned 
days, at any rate, was the technical way of pvovmg the signature” Similarly 
in Batchelor Honegu ood 2 Isp 715, Lord Kenyon md “If persons are in 
the habit of corresponding, mid letters ire received from one to the other, upon 
which any transaction takes place that m iy enable the party to sweat to his 
correspondent s handwriting ” 1 he use of this class of testimony is compara 
tively new, its orthodoxy w is not established until the laM century Uigmoie 
^ (>99 For the earliest discus'-ion on this point vide Lout Feuers v Spidey, 
Pikgibbon 195, which was decided in 1731 That one is not acquainted with 
anothers general writing docs not disqualify him from provmg his signature 
Air Ron! ey v Gat/lo) d 1 Jones L 91 The Court observed in that case ‘ I he 
testimony of K was clearly competent The witness testified ihit be nan 
corresponded with the merchant in New Yerk whose signature was to be proved, 
by wilting to him and receiving letters from him and m this way he had « c 
quired a knowledge of his signature The objection was ‘the witness had not 
shown himself qualified to speak of it It is written one of the above modes 
Mated whereby the competent knowledge may he acquired and the witness 
professed that m that way he had acquired his knowledge of his operations 

When in the ordinary course of business, documents purporting to be 
written etc —Ex Scrip tio Olim Visis A person is acquainted with the han cl 
writing of another when in the ordinary course of business writings piwporlmg 
to be written by that person have passed through this hands Bog v "etei non, 
49 Minn 420 ( 4m) Puttie v Ramni 93 N C 513 ( bn) The clerk as 

Loid Denman remarked m 1 lurid v Sudennote "> Ad A El 703, “who con 
stantly read the letters, the broker who was ever consulted upon them, is as con 
petent to judge whether another signature is that of the writei of the letters as in 
merchant to whom thev were addressed The servant who has habitually carrieu 
letters adclrowd by me to otheis hag an opportnmty of obtaining a knowledge 
nf mv writing, though he never saw mo write nor received a letter from me ^ 
'A cltrl comes from a merchant s counting house uul proves the handwriting 
of a puty by Ins knowledge of it acquired by his seeing the letters of the PW> 
which h ne been received at Ins master & counting house It is frequantly done 
Rex v btan^ij 5 C A F 2 IS (Aversion v HT/son 2 C & K 1 , Rxyl> urn . 
IJrlotU, 10 Mo 597 Ttdfaul v Knott 2 Johns C is 211 Reid v Hodgson *■ 
Crinch C C 491 In Johnson v Dancnc 19 Johns 134 = 10 Am Deo 19“ 10 
Court observed ‘ lo prove a party s signature it is not indispensably neceAW> 
that the witne s should have s<»en him write Phillips gives the true rule A .*\ 
ulnu sion of the evidence must depend upon whether there is good rea on t0 D 
licvi tint the specimens from which the witne^ derived his knowledge were^writte 
by the suppo eil writer of the piper in question In Pidfoid \ Knoll, l- 
Johns Ci 214) it was held tint the signatmo of the indorser was well provei 
by a mr-on who had been m the habit of seeing lus correspondence and fro 1 " 
that Inbev id the signature to be his The witness in this case lnd received t*i 
plaintiff’s note^ all of which except one had been pud, the pay ment of tn 

note* with hn «i„nnture to thorn unexplained was n full admission that j 10 o'*' 
mail* and subscribed them If then the witne-s had sufficiently observed to as 
cirtam the di tinction nnd prevailing chnrncti r of the handwriting ho was m 
i situition to identifv the plamtitP* signature and he ought to have asked ij 
In lnhcved the pliuntiir*. name to the receipts to be Ins h imlwritmg if h° " n< ! 
mum r« d tint qucotion affirmatively then tin receipts should have been received 
in evidence Isuc*on Lrpt A Op Pi ]> 313 Where the genuineness O' 
-ignituixs lo bink bills is disputed th< evidence of bank officers through 
who hinds similar lulls p ns daily, is obviously of highest value Laicson 
rxpt A Op Ic 313 “I think that a person who receives and pays away 
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hundreds of hunk notes hn« ns good mi opportunity of judging of the signatures 
upon them ns if he had received a few letters from th» persons whose signatuies 
the) are” Ilall J m State v Chandlei, 3 Hawks 390 Similarly all persons 
not connected with the bank, but who Ime frequentlj recened ami paid out 
bills purporting to be issued b) it, and who have cached such bills at the bank, 
are competent to testift to the signatures of the cashier nnd president on similar 
bills alleged to be forgeries although the) hate never seen either cashier or 
president write Cowl a Carey 2 Pick 4 7 ‘ The objection ’ it was sud m one 

Amencan case, “that no one oh ill speak as to the handwriting of the President 
and cashier of the bank, but one who has seen them write or has been in the 
habit of receiMng letters from them in the course of correspondence is not a 
sound one These signatures are known to the public, and persons who ha\e 
been in the habit of distingushing genuine from the counterfeit signature, and 
conver ant in dealings m bank bills are as well qualified to determine then 
genuineness ns persons who, in pm ate correspondence Ime received letters 
from the person whose handwriting h in question ” So al*>o a person is *aid 
to be acquainted with the handwriting of another when holding it the tune an 
official position, signatures or writing of thit person haao come befoie hnn 
It is settled e\er) where that if a per on has seen another write his name hut 
once, he can testif) and that he is equally competent if he lifts per>onall) com 
mumcated with him by letter although he has neier seen him write at all But 
is the witness incompetent unless he has obtained Ins knowledge m one or the 
other of these modes ? Clear!) not for in the varied affairs of life there are 
many modes in which one person can become acquainted with the handwriting of 
another besides having seen him write or correspond with him There i« no good 
reason for excluding an) of these modes of getting information, and if the Couit 
on the prehminar) examination of the witness, can c ee that he has that degree 
of 1 nowledge of the party s handwriting which enable linn to judge of its 
genuineness he should be permitted to gi\e to the jur) his opinion on the 
subject ” Thus the signature of ft justice of the peace nn) be proted b) a 
recorder of deeds or his clerks who ha\e seen it as a certificate on other paper" 
in the office ( Iioaers v Hi tier, 12 AN all 317), the clerks in a land office nm 
become acquainted with the signatures attached to papers filed there ( Goddard a 
(?eoMii«^e;,5Walls 209) the handwriting of an ofheor of the tieasur) dipnrtment 
maj be proved h> a per on who bad corresponded with that officer, remitted mono) 
to fum, nnd rccciaed his receipts ( Untied States \ Snnson 3 P & \\ 437), or 
the handwriting of a surve) or b) one who has seen many official plans signed 
nrd aerified with his signature (Jones \ Huggins, 1 Dea L 223), a notar) 
public or a justice of the pence who has come across a per«on s writing in an 
official wa) nia) testif) to its genuineness when found on other papers (Dungau 
a Heard, 2 N &JI 400), nnd s 0 nia) a clerk of the Court (Ifltes a 7G 

C 142), a jailor through whose hands letters signed by a pnsoner were 
receiaed from him to parties out side have passed, may, from tins circumstance 
alone, form a sufficient knowledge of the pn«oner s handwriting Stale a 
Hastings 33 N II 450, Lauson Expt cC Op Ei 399 In order to proae the 
handwriting or signature of another person one mu't show that he is acquainted 
with the handwriting or signature of that person Ml Jasoda a Jannl 4 Pat 
394= A. I R 192 j Pat 787 The evidence of a record keeper avho examines 
and files all Enghsh papeis that come to the office in the ordmnrj course of his 
official business about the handwriting of a person who e papers lie has «o filed 
oi files 7 or 8 occasions is relevant under this section The word “habituall) 
means usually, ‘•general!) oi “ according to custom ’ It does not refer to 
the frequenc) of the occasions but rather to the invariability of the practice 
Empeior v J ande, 27 Bom L R 1031 = 89 Ind Cns 1042=26 0 L 1 1474= 
AIR 1923 Bom 429 

Other means of acquaintance with a person s handwriting A per=on is also 
acquainted with the handwriting of another when he has «een handwriting which 
that person has acknowledged to be hi. Jtedd v Stale, 47 S IV 11 ltd 
Lauson Lrpeit A Op Hi Rule 51, Smithy Saiushuri/, 5 C A P 196 There 
can be no question th it an express acknowledgment b) the purporting writer 
nllonls m adequate ground of belief in the authenticity of the writing recencd 
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S 47 and tins is generally accepted II njmoic 5 760 A hold-* B’s note, which helm -4 
acl now lodged A is qualified to to tify to l»s sign itute when attached to 
auothci note, or to testify lit*. handwriting generally Hammond y I armn 51 
^ 393 

Signature of a Partneish p firm A witno^ nnj he acquainted with the 
sigmtuie of n firm without being ihle to identify the handwriting of either or 
nny pirtiiLi Guidon v Pure, 10 lrod 585 ‘It is of no const queues tint the 
witness had no knowledge of the writing of tlm portlier n, domed m in J 
nnniier us would < mble hun to sty with pucision that lip holieyed that JI 
personally put the nimp of the firm to the hill for wlictlu r th it ptr°on or 
any other elulj authorised >*a„ncd the lull the firm w is m law the drawer, and 
the witiuss states, Ins belief tint as fm us could ho judged from the handwriting, 
this bill w is signed by the same person who hnlntiinllj made notes on the 
house of (j 1’ A Co, which the firm habitually took from the witne « The 
sulistanee of the testimony is that whooyoi generally gayo securities in the nttnt 
of Cr P A(o — whether as partner or a chrh- must Ime diawn the biU in 
question lhis>, we think, was su Hie lent to let the bill to to the jury, who«c 
proMnce it was to determine how much credit ought to he allowed to the jU'k, 
ment ind intn* 0 rity of the witne s 

Belief of t witness as regards handwriting A w itness may tosttfy fo hi 

belief that a writiti- shown him i- m the hand of another per-on, though he 
cannot swear po it iy el y thueto Lati'-on Etpcil A Op Pi Tutlc >1, Com \ 
Audi cu $ 143 Mass 23 In Gaircfc v Ucxaudei 4 T-tp Is p 210 dicided in 
1810 a person who was called to pioye the sign iture of the defendant to a foreign 
lull said that he hid seen the defendant writo out once , that the statute on 
the bill w as Id e what he had seen him wnte, but th it he could foini no belief 
on the •subject I onl hew/on held th it tliio wvs eyidenc* to c,o to tin jury md 
the plaintiff had i verdict But this ruling was criticized by Lout hldon m 
Dic/lelon v Kingston, 8 Vc-» 474 who laid down that it was ncce&siry that the 
witness should form i belief Mo-t ot the American Courts have leqauiecl 
more of the witm s= than dul Lot d Kenyon, but less thin Loid Eldon “Belief 
is stronger thin ‘opinion mil in the mijonty of the cases in America it is 
sufficient if the witness can ay th at he believes the writing m que tion to be 
or not to lie in the hand of the „uppo»ed wiitt r though he is not able to swear 
po-utrvely on the subject In Hopl in? \ Megqune 35 Me 78 (Am) tin Court 
observed 'All that a witne&s called in suoh a cast can be eoiupelled to testify 
is that the handwriting in que tion re embleb th it of the pei on whose it P ,ir 

ports to be in othei woufs that it looks like it From the resemblance bet 

weun the signatuie before lum as oompaied with those of tin same person pf c 
Mon-sly ob eived the witness has drawn the inference tint the y were made by 
one and the s une indi\ id ual Hie strength of his belief will depend on the 

greater or less degiec of similanty He can only testif\ to his own state ot 
nund on this question ihe language used as indicatiao at the strength of h> 3 
belief was properly before the jury for their consideration and it was for them 
to determine its sufficiency to establish the fact which it was offered to oroae 
A\ hen tin witness stated that he could not swear to the handwriting and the 
endowment he was probably under tood by th« jury as referring to Ins own 
knowledge, and not as intending thereby to limit or restrain the testimony 
pri \ lously given and it is not for us to say that they misundei stood him 
lhough it may be pioper to receive the tistimony of a person who declining 
to express a decided belief will yet declare that he is of opinion or that lie thtnl 
the paper is genuine yet it is going a step further when the witness will only 
state that the handwriting is like n statement which may be prrfectla true, but 
yet within the knowledge of the witness the paper might have been written bj 
m utter stranger Faylor Fi § 1808 

Knowledge of handwriting acquired for the purpose of testifying Know 
lodge of handwriting acquired tor the purpose of testify lug will qualify onh 
wlu.re it is clear that there w is no naotixo either in the writer or in the witness 
to manufacture testimony Hpe?e y Peesp 90 Pa St 91, Fur? pr v Ilynlt 111 
Ind G3>(Am) Jan on I f)>ert tt Op Fi Imlp 51 The question arising on 
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a trill was as to the hindwriting of A, B was offered is i witness It ip § 4 
peart d tint previous to the trial, A hid written Ins mine for the purpose of 
showing B his minner of writing it B s evidence wis re jected Strange* \ 

Sear It, 1 Esp 15 In thatei>e Loid Kenyon refused to illow the witness to 
testifj, beciuse he sud the party mi b ht through design, write differently from 
his common mode of writing his mine On in indictment for sending a tlireit 
enmg letter, the only witness called to prove that the letter was in the prisoner a 
hindwriting was a police officer, who, iftei the letter lnd been received and 
suspicions aroused was sent by his inspectoi to the accused to pay lum some 
money and obtain a leceipt, in order thus to get 1 knowledge of his writing 
This evidence wao rejected R v Crouch 4 Cos G C lbi In delivering the 
judgment the Court observed ‘ Knowledge so obtained tint is to sav tor 
such 1 thin purpose and under such 1 bias — is not such ns to make 1 min 
admissible as quasi expert witness He docs not come to spe ik to i f ict, 
but is a witness of si ill to give his judgment upon 1 puticular que tion Tin 
only means he has hid of acquiring 1 c ip ability to fivour such judgment arc 
not such as to make him a competent witness in that puticular’ 

Witness’s acquaintance with handwriting whether shifts the burden of 
proof — Where a witness swears that he is acquainted with the handwriting 
the l iiudcn is on the opposite party to show that his -omce* of information writ 
insufficient to qualify him Henderson x Ban! of Montgomery 11 Ala 8)"), 
Lauson Expert A Op A rule 30 In proof of a document a witness stated 
tint he whs acquainted with the handwriting of the writer but he was not 
asked m examination in chief any question which would elicit nn\ of tin 
scveril matters indtcited in the explanation to section 47 of the Indian 
Evidence Act (I of 1872) The witness was not cros^. examined in the point 
neither any objection was tikon nt thnt tune Held that his evidence was 
ad 1111s ible Shan! an ao v Ramji 28 B 58 The witness need not sfat< 

111 the first instance how he know-* the handwutmg since it is the duty of 
the opposite party to explore on cross examination the somces of bn 
knowledge, if lie be dis-atisfied with the testimony ns it stands lay loi § 

18G3 ‘ It appears to us thnt tins is a correct exposition of the hw m tins 

country also though it i> permissible and may often be expedient thnt thr 
matters referred to m the explanation should be elicited on the examination m 
chief We may here futther point out that it is within the power of thr 
presiding Judge and often may be dew able to permit the opponng adtocalc lo 
mlcnene and cross-examine so that the Court may at that stage be m a position 
to come to a definite conclusion on adequate materials as lo the proof of the 
handwriting 11 pet Tenkins C I in < hn!anao v Ilamji supra nt j» G2 
.therefore, where the witness has not been questioned on the trial ns to hit 
meins of knowing a certain himlimting, no objection to the want of qnalifica 
lions to so testify cm be made on nppetl Ibid , Ren t/man v Dahlgtcn, (> Itob 
188, Smith v J1 allon, 8 Gill 81 So the evidence of a witne s contained in a 
deposition tint ho knows a certain paper to bo in the handwriting of n party 
is sufficient, on appeal w here the opposite party has declined to cros^-examint 
as to his menus of knowledge II hither v Gould 8 V all 485 ^o where 
the witness h id stated that a ceitam letter was written by the nri oner hut on 
cross-examination saul “ It looks like his handwriting, but I could not «w« nr 
to his handwriting unless I saw lam write" tho evidence was held admissible 
on appeal Gross v Stale G2 Md ISO W hen nwitm s has sworn tint lie 
knows the handwriting of the allegi d signer of a note and (hat -the note js 
signed by him, the defendant, he may on cro s-exnmination be asked when he 
first saw the note and who showed linn the note the questions tending to 
elicit from him the opportunities he lnd of examining the signature lauxon 
Expert A Op A JS2 

Quantum and weight of evidence The testimony of one witness to n 
signature who swears he saw the party sign tlm instrument, and whose errdi 
hdity is not mi pi ached will not Ik invalidated by the negatne statement on 
oath of two witnesses, made afur n compan on of the di puted writing with 
Others on file m the suit (ft// v Aornood 7 La 103) nor it ishcld m Lon tl tana 
SS 
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c a q can the oath of a part} tint a certain signature alleged to ho fin, is a forger}, he 
S. 4o. overcome bj the testinionj to the control} of witnesses who hod never seen the 
port} vvnto 01 even sign his nnme, but who express their opinion sole!} from 
the similnut} and likened to signatures of his which the} have °een Such 
evidence, it is \er> well soul 1110 } just 09 well **ho\\ the nccurnc} of tho counter 
felt os the genuineness of the signature in dispute Robinson v Amel, 15 Li 
2G1 In Mm})!))) \ Iluqennan \\ light 292, the defendant’s signature to n 
prom is or} note was alleged to be n forgers Twelve witnesses testified to 
their I nowledge of Ins handwriting, and gave their opinion that the signature 
to the note was lus Three witnesses one n b ink cashier, wore of a contrar} 
opinion In charging the jur}, T1 tn/hl J said 1 he greatest number of tho e 

who tjiic yon on opinion upon the signature think it that of the defendant, but 

counsel claims that superior si ill and opporttinit} of the witnesses for the 
deft ndinfc entitle them to the most weight and p irticularl} that tho experience 
acquired b} the cashier of the bank enables him to judge with the greate t 
certaint}, of handwriting It is true that experience and practice in judging 
of writing, as well as experience and practice in an} thing else will enable n 

witness more ie\dil} to foim an opinion upon the subject of his experience, 

but the knowledge is not confined to particular stations— onv person ma> 
acquue it It appeal s to ns involved in no m}®teiv The same powers of 
disctiminntion and of memor} which ennble us to distinguish faces and the 
difference between plants and trees h all that is required \\ e know with 
certaint} the faces of oui acquaintances though we have not alwa}&-the power to 
descube particularly the points in the faces oi dificient individuals or the 
minute particularities of nn> one Thi« skill is not limited to n knowledge of 
the f ice, while all the features or their expression remain as we have been 
accustomed to see them We know tin f ice, though derangement has imparted 
to it a new appearance, or when distorted by pain or disfigured b} wounds and 
presented in an entire new light It is the image of the whole face that 
impresses the memor} The faculties enable us to discriminate upon different 
plants and tree and to distinguish their varieties and the diflerent species of 
the same general class We daily meet those who with a single glance of the 
e}e upon a tree can tell the piecise kind of fruit it will bear, and we would 
implicitly rel> upom their opinion, although if questioned, they were unable to 
describe accurately the difference between the seveial species We judge of 
writings, as of other things by its individual character as i whole We must 
tak» the opinion of those witnes es altogetliei and judge of their testunonv as 
under all the circumstances they shall appear entitled to weight, from then 
opportunity of knowing the defendants handwriting, and vour estimate of 
their shill and judgment A cashier of -a b ink is entitled to no more credit 
than any other person of equal sj dl The jury found for the plaintiff 

London Jhprt & Op Fv 3S0 

48 When the Court has to fonn an opinion as to the e\i q - 
Opimon as to exis fence of any geneial custom oi light, the opi- 
tence of right oi c us nions, is to the existence of such custom oi 

tom, when relevant nght, of pet sons «l,o itoukl be likely to 

know of its existence if it existed, aie idea ant 

Explanation —Tho txpiession “general custom oi right ” 
includes customs oi lights common to any consideiable class of 
pusons 

Hlusltation 

The right of the villagers of n particular village to use the water of a parti 
culnr well is n general right within llic meaning of this «ection 

Principle The opinions of ordinary witnes es derived from the observa 
tion are ndmis iblc in evidence, when from tho nature of the subject tinder mvesti 
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gallon, no bitter iwrietia tvn In obtained, or tho facts cannot otherwise Ito 
im -carted to tho tnbnn vl Lmt m)u. Op t( Erpa t J\ KulcGB fc Tacts na frequently 
collective, where ft combination ot the known elements may he « \pres id m tho 
form of n conclusion or inference Such inference is rotated, not ns founded 
on the judgment of n witness hut n* the result of his personal observation and 
knowledge, n*' an equivalent to n specification of facts he can't nece-'arily 
involved It is not the «tntcmtnt of mere opinion but of the result of 

pir&onal observation and know Inigo iw to the collects c fact Ua, etc A Co 
■\ iarboronqh, fc?3 Ala 21b ( Im) ‘■‘O f ir as customs are concerned such per 
'on' an , so to 'peak, the itepo -1 tones of the cii'toinary law just a>> the tixfc 
books aro the depositories of the general law Jaq Mohan Dan \ ' lanqal Das, 
10 B *528 (5-13) 


Scope of the section In Bat Imji v 1m Santo / , 2u 11 53 (59) liana/lc J 
-Mil " Mere opinion evidence h entitled to no weight in such m liters mid the 
custom must he prov til by specific instance' which plaintiff ** witms t s have 
failed to ndduu ( Hihimat Dai \ Ihrbai 3 II 3-1) ‘-et nl-o lAjehman Eat v 
1 /bar Khan, 1 A 411 But jn n latent Privy Council ease it ha-) been held that 
a tribal or family cu-tom excluding n dmighUr or -a -‘ter from inbcritanct in 
favour of ncollitcrnl may be proved bj goner il evidence i«* to its oxi tone* h\ 
members of tho tribe or fnmilv who would naturaUv be cogm/mt of its exi- 
tenco and its exerciso w ithont controversy jSo specific instances net d lie provi d 
Monad Khan v Ml Chanm Bib, f, RbPC 190 = 3 0 IV N 93 =G Lab 502 
=*>2 I A 379 “A I II 192"> P C 2G7 A recital m u public record ns 
to n statement made by n public -errant with reference to a particular 
grant by the Government would not bo udmt'aibh under section IS m 
a c ise where a specific right claimed by a pirticular individual and not a gi neril 
right Iti being dealt with SanJaiachari/a v Manat t, 51 Ind Cas b7G A goner il 
custom or general right may be proved by evidence, under tins siotion by the 
opinions of perons who would bo likely to know of its exi'tcnci if it existed 
‘such opinions are relevant, but such opinions mii't bo given by witnis os who 
give evidence Mating On v Mating Shu c Bum, l L B Iv SU t-o the state 
ments rnado by p r&ons who nro in a position to know of the existence of a 
custom or u'age in their facility, are admissible under this section Sm talullah 
v P»an Ant/i 2G C 184 It is admissible evidence for a witness to give bis opi 
mon on the existence of a family cu tom, and to state as the grounds of that 
opinion information derived from decen cd per-ons But it must bo tho cvpres 
sion of independent opinion based on hearsay, and not mere repetition of hi ir 
•nj The weight of opinion evidence ort the existence of a family custom would 
depend upon the position and character of the witness and of the persons on 
whose statements he lias formed his opinion Per Lord Dan/ in Qururudhtmja 

v Supatandlma/a, 10 VI b J 2G7 (P C)=23A 37 = 5 C VV X 33= 27 L \ 
23S = 2 Bom L II 831 On a question of the existence of a six-ciol 
in the Baht tthn clan m Oadh excluding daughters from inherilan<*/* tl~ 
ill-arx or village Enumeration papeis directed to he male bv VI I of 

1822 and ascertaining and recording usages of this kind of lh** r; m 
question, were properly received in ev nlcnco unde r e 35 of Vet 

though they had been prepared by the settlement oKv-~- Jt^zsirs and 
not by himself as required by the Regulation Er* a i r sirs pzz*'* t*ti to 

he treated only as tho recorded opinions of those M*.» T *5 ~cz, nr l,» runout 
they would be ad mi- ible in evidence under e ISo'ih* 1*1 I^hrai KunrJ 
Mahpal Smgh 5C 744=GC L R 599=7 I V fa 

Lah v Murhdhar 3 \ L J 415 (P C )=10 C 3. X 7 T Y(£ r 

I || 5 w ”? 3 V 93 s " MP 1 a 'zr s-r- II ajU-H^arz ’in IV 

]S,orth Western Provinces is applied toubar <r* > r l, / no t lmpK «v, 
document contained in tho official rooori -- 

Entries therein properly made and a-j nicac-, b T ' '* 

officers who made them, have been 1 - > 

hum v Tlahpal Sumh ^ 

section 3o of the Indian Er J *— ~ 1 

inhcutance, or, und-r r ' ,, “ rT'V > 

of such custom bv "gi r ' * 


; 48 . 
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S 48 tbit this section does not require tbit the person who holds th it opinion 
should be c tiled is a witness Such opinion nnv be bised on heirs i) 
Vide Per Lo)d Daiy in Gunidhiiaja \ Supaiandkuaja, 23 A 37 — 27 I A 
23S supra feo according to their Lordships opinion, recorded opinion bised on 
heitsij is nd nissible in ev idence It is submitted with gre it deference that 
this intcrpietolion of the section cm neither be suppoited on principle nor ontbe 
proper construction of the wordings of the section Sections 45 to 51 of Evi 
dence Act liy down ceitiin well known exceptions, where opinion evidence of i 
witness is admissible But these section’s ire not in anjwav excf ptions to section 
GO of the Evidence Act which l\j s down thit if it refers to in opinion or to the 
giounds on which thit opinion is held it must be the e\ idetice of the person 
who hold 1 ' thit opinion on those grounds So “this ®ection when read with 
section 6U> post, requires thit the pei'-on who holds the opinion should he 
tilled is i witness ( Vide II oodi oofe Ei 8th Ed p 411) Where anj question of 
right oi custom is to be decided, opinion ot per oils, who would be likelj to know 
of its existence ire, under this section \dmi«ible m evidence Dalglish \ On a 
ffai llossain 23 C 427 followed in bai latulla v Pi an 6 0 184 The custom or 
ii 0 ht thus to be evidenced mu=t relite to i considenble class of persons Bajronjt 
\ Hanoi at nifa 12 C W N 74 = 9 Bom L R 1348=6 C L J 706=3 
It L T 1 = 5 A L J 1 = 30 A 1 = 351 A 1 Section 13 applies to ill rights 

and customs public and general, and refers to specific f icls which mnv be gi' en 
in evidence Section 32 clause 4 refers to the reception of second hind evidence 
in cv-es in which the declarant cinnot be hi ought befoie the Court whether Uj 
consequence of deith or from other cause This section refers only to generu 
rights oi customs not public It icfers onh/ to the eudence of a Uunq mines* 
pioduccd before the Cowl, suorn and subject to ooss examination Oidinird) 
•speaking such a witness must in Ins examination in chief, speak to facts, oru\ 
lmt under this ®ection he will lie allowed to give opinion as to the existence oi 
the gcnertl right or custom He will not be confined to instances, in which 
ho has pcrsomllj known the right or custom exeicised ns a matter of jael 
On tom is not a matter to he submitted to the senses It is made up of mj 
aggregated repetition of the same fact whenever similar conditions nri®e, 4 n(l 
though a ban opinion is worth nothing, without winch wt can i«certain the data 
on which it n founded jet it is nlwnjs to he icmembcred that section 01 is, to he 
r< id with till section ami th it the grounds for the witness’s opinions ire ei ,rL 
to lie tlicitul in cro s-exiniiintion even if the} should not be elicited in the 
examination m chief or demanded hj the Judge A boundarj between village • 
the limits of av iUa B e or town \ right to collect tolls, a nglit to trade to the 
exclusion of others a right to pasturage of waste lands, liability to repmr 
road®, or plant trees rights to w iter-course® tanks, ghat® for wa hiog 
right® of common and the like will be found the mo*t ordinary in Moflu 811 
practice \ort Pi 227 

Customs A ui-tom i® a p irtiailar rule which had existed either actual** 
or pnstimptivolv from time immemorial ind has obt lined the force of law 
n partial! »r loc tlitv although contrtrj to and not inconsistent with the genei™ 
common liw of the n aim I or) n ood v Hood C Q 1} ,0, IJahbury lot v 
p 21S \ <u tom must In confined to n definite limited locilitv It ni»' 

import a gt m ml right in a di trict !/*// ir % r a i/lor l Burr 2305 1 or fiirt» cr 
an not it ion® u'fep 131 

Right “Ittnav In difficult perhaps to define precise 1> tho s-cOIK oftl>^ 
word right hut 1 think it wn* lure intended to include those properties onh 01 
an minrporutl nature, which in I<„nl phm colour arc gomrillv called ‘rigid* 
mon e pecmlh ns it i u od in conjunction with the word *cu tom ’ h 
ortninh u ed in that k*iw in sub etiueiit pirts of tlie \ct (®oe section 13 
Miku'ction 1 of s 12) which d< il with matte ri of public or p< n< ml ‘rigid* or 
m«tom an 1 ui nttion 1 1 the word i® probablj intended to include, both publ'J' 
an l pnv »te n.iit of that n itun I rr Onrib C J m Gnjju I al v Intrhlw 
l> ( 171 *1 Il)nt|> lHi In the mu* can ItdionJ fi.ii l ‘ It seems to nn 
H cl ar n* nnvtlim n can 1** that tin ruhtlun sjtoken of i» something qtid 4 * 
di tinct fr ni oirn<r*tup " hat is referred to m tin “cction cited 13 cvidentJj 
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a right which attaches, either to some property or to status m short, incorporeal S 49 
rights which though transmiS'-ihU are not tangible or objects of the hodtlv 
sensor” But in the same case Mitlei J in dissenting from the lull Bench gi\o a 
\cr> wide interpretation to the word right At pige lbO he said Then it has 
been sud that in section 13 of the Evidence Act, the legislature intended to 
refei to incorporeal lights onlv, becau a e in otliei parts ot the Act, for ex imple 
in ss 32 and 48, wheio the same word occurs in conjunction with the word 
custom* it has been used in that sen «c In the first place, it is bj no means 
clear th it ss 32 and 48 deal only with incorporeal lights It is not impossible to 
conceive of a corporeal right being of i public or general nature It is true that in 
the generality of casts, such l ights are incorporeal, but it is bj no means confined 
to that chss onlj ” See also Fippu Khan v Ra)om, 2 G N 301 (F B) 

Collet loi of Gotal Itpin v Palaldhau, 12 A 1 {F B ) flanchodas \ Bapit 10 B 
439 , Lahhman v Amnt 24 B j91 , Ramdas v Appaiu 12 M 14, Venl otasanu 
v 1 enfatareddi, 15 M 12 T ythihnqa v I enlatarha 16 M 194 

Person who would be likely to know The opinion must be ot the persons 
who are likelj to know of its existence if it exi ted Jutjmohandas v Manqaldas 
10 B 328 (342) In bariatullah \ Piannath Xandi, 26 C 184, the question wa- 
whether occupancv right was transferable b> custom In deciding who art 
competent to prove customs undei this section the Court obseived ‘ \Ve think 
in the present ca e also the statements made bv persons who were in n position 
to know of the existence of i custom or usage in their locality were admissible 
Tor example a per-ou, who had been in the lmbit of writing ou tdeeds of ale, 
or one who hnd seen trinsfers frequently made would certainly be in a j-o-'i 
tion to give his opinion whether there was a custom or u^age in that particulai 
locality, and I think that the opinion of such persons would be adnn- ible a 
pointed out b> the learned Judges undei section 48 ot the Evidence Act * 

Explanation The Explanation excludes private rights from the operation 
of this section ‘Opinion or reputation evidence is not rcceiv ible to prove 
such rights, 3 he j mu t be proved by facts such as acts of ownership This 
kind of evidence is admissible to disprove as well as to prove a general right or 
cu«tom Noil Fi 227 In IT light v Fathom 7 A A E 353 on appeal in 
5 Cl A r 720 Coltman J a»-heJ ‘Where boundarj is proved bj leputition 
what is the guar intce for sincerity 9 ” 1/r Slat he replied ' The publicity ot the 
transaction and the general interest in the fact being lightly ascertained ’ Coltman 
J said The principle on which I conceive the exception (of reputation is to 
public rights) ipsts in this— that the reputation can haidl> exist without the 
concurrence of manj parties interested to investigate the subject and such 
concurrence is the presumptive evidence of the existence of an incient right of 
which in most cases direct proof cm no longer be given So “a reput ition is 
admitted where public interest is concerned Denman L C J in R \ Antio 
hits 2 A A E 793 The terms public and ‘ general ’ are sometimes u ed 
as synonj mous merelv with that which concerns a multitude of persons JJ eel «■ 
v Spai I e 1 M & fe 690 per Balci / J 

usageb in, °tenets as etc° 49 When the Couit Ins to foim an 
when relevant opinion as to — 

the usages ind tenets of my body of men oi fimih, 
the constitution ind gov eminent of in> leligious oi elm it ible 
foundation, oi 

the meaning of avoids oi tenns used in puticulai distucN oi 
by puticulu classes of people, 

the opinions of poisons having specnl me ms of knowledge 
thcieon, aie relevant facts 

Principle The matters mentioned m thu. c ectiOn can onlv be proved bv 
per ons having special me ms of knowledge 
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Scope of the section I he kind of evidence contemplated by this eclion 
must l»o the expression of independent opinion In rd on hearsay ami not 
ri petition of heirs ly It is ndmissdth for n living witness to state his opinion 
on the existence of n family cii-tom nnd to state ns the grounds of tint opinion 
information dimed from deceased persons Gutndhna/a v 8 nparandhtcaja 
2J A 37 = 5 C W N U (P C) = 27 1 A 23S-10M L J 2G7 (P 0 = 2 Bom 
L R 831 W here a certain me n her of a family accepted n certain interpret! 
tion of a cl une m II ajib ul aix the f ict is admissible m e\ idencc ns to how a 
custom applying to the family n interpreted by members of tbit family 
Shmfuddin v \mmut Alt, S7 Ind Cns 8 = A I R 1923 Oudh G88 Opinion 
of dead persons cannot be proved save under « 32 Ptofap Chandra v 
Jai/adish Chantba AIR 1923 Cal 11G lo prove a custom, opinion of 
pi raons h ivin 0 special mo ins of knowledge is relevant under section 49 of the 
Evidence Act lntjnalh\ Paint 120 L I 371=2 0 W Is 872 = L R G, 

0 101 

Usages of trade, agriculture etc When a trade us ige is material to the 
issue the witness to piove it is apt to state it by declaring that ns age attributes 
a certain right or liahilitv in ccrtun circumstances Tins of course i« a violation 
of the opinion rule the witness should state the tenor of the usage or practice, 
omitting any rcfcrcnco to the legal eflect II n/moic § 1931 But the mere 
is ertion of a custom does not involve opinion Connery R Co 14Glnu 

430 TJ ige is a matter of fact, not of opinion c o the conclusions or inference-* 

of a witness as to its effect, either upon the contract or the legal title or rights 
of the parties are not competent to show the character or force of the u«nge 

1 he eflect i> to be determined by the Court Hod m s v I Varren, 115 Mass oH 

533 The inquiry is not after the opinion of traders and merchants 

in respect to the law upon a given question, but after the evidence of a fact to 

wit the usage or prictice in the course of mercantile business ’ Allen v 
Mo chant & Ban! , 13 Wend N 5: 482, 438 So a party may examine 

witnesses to prove a particular course of trade or other matters in the nature 
of f lets but not to show wlut the law i* Roan v Gardner 1 W r ash O 
143 (149) It is some times sud that ** witness to trade usage may state only 
specific instances, or must it least mention one or more m support of his 
statement of the gencril practice This notion is traceable to some remarks ot 
I oul Mantfield and later Judges, which do not justify it Wiqmorc § 19u4 1” 

Edit v East India Co 1 W B1 295 (297), 2 Burr 1216(122 1), Man^m 
L C J aid ‘Many witnesses were examined by defendants to prove ta>| 
usa_e hut it did not appear that in any one fact the endorsee of such specia 
endorsement ever lost the money by such omission |of the words or order} 
evidence was only matter of opinion So al-o in Cunningham v Fonblanque, 
G G A.P 43 Pari J" said “ An usage of trade must be proved by ins i’2 I Ji Ce v 
and cannot be supported by evidence of opinion merely ” Similarly in W* \ 
Benson 7 C & P 711 (714), Tindal C J observed ‘ Is there any general 
course of bii'-in ess ’ Let your mind revolve over instances I am not iking 
VOU whether it is just md propei, but whether there is any prevailing t ' 0lir £ he 
business ’ But sn^s Prof Wigmoi e ‘ there is no rule of exclusion A 

us vge is itself a f vet and the opinion rule does not treat such testimony , 

in infi rence from data which can be adequately stated without the inference ^ 
ff iqmoic § 1934 This view is in accord with the opinion of Lord I 

Camden v Coitleq, 1 W r B1 417, where he ruled that insurance brokers ^ 
others mi D ht be examined as to the generil opinion and understanding ^ 
persons concerned m trade though they knew no particulir instance in « j 

fact upon which such opinion wis found So the evidence of ? g 

qualified witness as regards a trade usage who could not state individual c 
Is admitted inasmuch as the faetum probundum is not a single isolated oc* 
occumnce but the result or conclusion derived from a senes of similar 
or circumstances creating and establishing in the mind of the witness a conv 
tion or belief of the complex whole or comprehensive fact Hamilton 
Birktrson 13 All Mas 331, Wigmoi c § 1951 Under this section opinio 
of a witness as regards trade usage is made explicitly admissible uni* e 
section 13 specific instances of usage can be given in evidence So unuer 
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this section nil usages of trifle and agriculture can be proved bj evidence of S 49. 

persons having special means of knowledge thereon Hi yglesuorlh v Dalhson 

1% L C 540 

Family usage A custom is a rule which in a particular familj , has from 
long usage obtained the force of law which must be ancient, certain and 
reasonable Htur Pi o shad v Shcodyal, 3 1 A 239 (285), Ihria v Bin ten , 

17 M R 31G, Dcbendra \ Pilambm , 98 Ind Gis 43 A fnmilj custom mint 
be e tabhshed bj cleir and unambiguous evidence Abdul v Sona, 45 G 430= 

27 G L J 240 Lai Oajendia v Lai Mathuia, 20 G W N 87b , Naqemba v 
fiaghu, W R (1864) 20 It may be proved under s 13 bj specific instances 
Under this section it can be proved b\ the opinion evidence of persons who 
h ive got competent knowledge of the same Familj custom mcludt s the 
custom of primogeniture, custom of peculiar descent in a family and othei 
customary rights peculiar to a fmnilj 

Tenants of any body of men This will include nnj opinion principle 
dogma or doctrine which is held or maintained as truth It will applj to 
religion, politics, science etc JSorl Pi p 228 

The constitution and government of any religious or charitable foundation 
The opinions of persons having special means of knowledge ns regards the 
constitution and government of any religious or charitable foundation are role 
vant under this section when the Court has to form an opinion as to the «ame 
Thus in Shore \ II t Ison, 9 Cl A F 355, where the founder ot a charitj in the 
early part of the eighteenth centurj, had m the deed of grant, described the 
objects of her munificence as ‘Godlj preachers of Christ s Holj Gospel and 
it became neces-arj to determine a few jears ago what persons were entitled to 
the charity, extrinsic evidence was admitted to show, that at that period ot 
history a religious sect existed, who applied this particular phnseologj, capable 
though it seemed at first sight of a far wider interpretation to Protestant Trim 
tarian dissenters nud that the founder was herself a member ot such sect 
Sint Ev 228 In lime! ley \ Thatcher, 139 Mass 477, wh<re the bequest was 
to “the Authorized Agents of the Home and Foreign Mtssionarj Societies ” 
testators religious opinions, as involved in lus acta in connection with churches 
and religious societies were considered See also Alt Qen v Pearson 7 Sim 
290 (308) whore the grant of land was for a meeting house, by Presbjtemns for 
the worship and service of God The trustees and the majority of the congre 
gltion having later ceased to be Trinitarian in belief a bill to restrain the use 
of the land for non Trinitarian tenets was brought asking a decree for inquu j 
ns to the tenets of the founders, for interpreting the terms of the trust and the 
‘ tenets m general’ of the founders weie considered bj Saduell V C 

Meaning of words When local terms or phrases ire employed where 
the} arc m use, the presumption is th it parties understood their me ining, and 
cmplojed them according to their local signification And to give effect to 
that agreement, the Court must know the sense in which they aro emplojcd 
IJ alkei 24111 133 In such ca-es parol evidence is admissible to 
explain the meaning of words and phra«es Burr Jones § 435 Parol ovi 
di nee has been allowed to show the commercial meaning of the terms cotton 
m biles” Tut/lor v Briggs, 2 Car A P 525 ‘Tn the Month of October” 

Chauiand \ Angn stein, Peake 43, Bissel v Beard 28 L f 740, 'dulj 
honoured Lucas v Gioutng 7 Taunt 164 ‘Baltic Sea * Wide v IT ailtai s T 
Gunp 16 bale’ , Eomssen v Pemn 2 Com B N S 681=27 L J C P 29= 

3 Jur >i S 867, * depart with convej Lethuhei s ca«e 2 Salk 443 , Burr Jones 
§ 433 

Special means of knowledge A\ here witnesses, as members of a familj, 
have special means of knowledge, ns to the ti&ages of the familj, their evidence 
will be relevant under this section, so far as the existence of such usage is con 
cerncd Sln/amanand Das v llama Kanta 32 C 6 Such evidence is worthies- 
unless it comes from persons who arc shown to have some means of knowledge 
There is thus analogy between opinion ev idence under this section and hearsav 
evidence of custom based on hearsav Vide Per Parle B in Crease \ Barren 
1 Cr MAR 929, per Parke B wrreti, 
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50 When the Com t Ins to foim an opinion as to the 
_ , lditionslup of one person to nnotliei, the 

sh?p!Xn reKaT" °P 111,on - 1 'P 1 f sod >>)' conduct, ns to the CMS 
tence of such lelitionship, of on} poison 
n ho, as i membu of the family oi othenvise, Ins spocnl mom-' 
of knowledge on the subject, is a lelei ant fact 

Pionded tint Mich opinion shall not be sufficient to pioie 
i nnnnge m pioccedings undei the Indian Dnoice Act#, 01 m 
piosecutions undei section 494, 495, 497 oi 498 of the 111(11*10 
Penxl Codef 

Illustiation 


(a) The question is whether A ind B were married . 

Tnc fact that they were usually rcceiypo and treated hj their menu as 

hush ind and wih is relevant . . 

(b) The question is whether A was the legitimate «on of B The fact tua 
A was always treated as such by members of the f umly, is relevant 

Principle The question of presumption of relationship by conduct of 
parties often arises in cases of marriage ind legitimacy When the tact o 
nianiage i m issue, subsequent conduct of the man nnd woman “aid t0 h ^ e 
been the parties to it is nceivable to evidence the marrnge This conduct is 
traditionally spoken of as 'habit and this common c ource of proof, w ‘* 
the reputation evidence which usually accomp lines it, has come to be know 
by the phrase “habit and repute” The logical nature of the argument in« 
cates it plainly to fall under the punciple, that from the conduct of the nan an 
the at Oman as married persons may be inferred their firm belief that they « e 
at so ne prior time made husband and wife and from tins belief may be inter j 
the fact Tri?nioje§ 2G8 Upon nn issue of the legitimacy of n chuii t 
conduct of the parents towards the child is admissible on the present P linc, P ! 
as involving an inference from the parents conduct to their belief as to tne 
on which the legitimacy depends (time of birth, time of mairinge, ldentnj 
the child, and the like), and then fiom that belief to the fict itself 
§ 2G9 Similarly family conduct such is tacit recognition of relationship 
the distribution nnd devolution of property is frequently received as ev* 0 ' ^ 
from which the opinion and belief of the family may be inferred 
additional guar intee of its tiustworthiness as opinion is to be evidenced W _ 
conduct of the yvitness Nort Eh 2 29 The proviso is inserted as in ui» 
md bigamy cases the mairiage must be stnctly proyed Ibid p 230 

Scope of the section This section is taken from section GI9 
which is ns follows “Next family conduct — ouch as the tacit recognit' . 
relationship and the distribution and devolution of pioperty, — 1S rP<1 1v b* 
received as evidence from which opinion and belief of the famy} ” ,* |0n 
infeired, as lesting ultimately on the same basis a 1 * evidence of family tr c or 
1 or since the principal question in pedigree cases turns On th“ P^P " oo3 
descent of an individual, it is obviously material in 

tion to ascertain how he was treited and acknowledged by those who j ftVOUr 
towards him by any relations of blood or of affinity ’ The presumption g nC M 
of wedlock is another instance of the rule omnia praesunmntur r p nr l } toc1 , 17 
(all things ire pre-umed to lie rightly and sob mnly done) Fox V Dto nont q 

Ch D 490 It has its own special maxim sempei jnaesumitur jno ***»« . |] IC 
(The presumption is always in favour of matrimony) Pouell Ei 307 jmn 
liw of Jhnglnnd where a man and yroman have long lived together i* 5 
nnd wife and have been _o treated by their friends and neighbour® tier ro f P aa 
prnnn fan? presumption that they really are nnd have been yvlmt they P r 
to Ik Per Loul Ctanunrlk in Etc Bientlalbane Cate I R 1 H h ® ,* 

199 I i/Ie v riliioofl, h R 19 Tq 9S 11ns presumption of law i*» *° 
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lightly repelled and the evidence for repelling it mint be strong-, distinct; satis 5 cjq 
factory or conclusive Per Lotd Jjtjdhutsl m Mot ns v Davis, 5 Cl & E 163 
This was approved by Laid Cottenliam in Piet s v Piers, 2H L Gas p 362, 
see also Langham v Thompson, 91 L T G80, Geoigev Ihayet, (1904) 1 Ch 
45G , Ilaipies v Caster, 94 L T 431 , Cunningham v Cunningham, 2 Dow H 
L 507 , De Thoien \ 4 tl Gen 1 App Cas 086 But according to English 
law in proceedings for bigimv, divorce, or damages for adultery, the marriages 
or ceremonies alleged by the prosecution oi petitioner and upon which the 
proceedings are based, cannot be proved by reput ition Strict evidence theieof 
must be given CoclleEi 91 citing Morris \ Millet, 4 Burr 20o7, Pouell 
397, R \ I Jilson, 3 F & F 119 It is not necessary that the reputation ot 
the neighbourhood should be uniformly and consistently 111 fivour of the mam 
age Lyle v Elluaod L R 19 Eq 98 Pouell JJt 398 So also the legiti 
macy oi a son is presumed from the conduct of the parent Ileil ctey Peeiaije 

Case, 4 Gimp 41G The scope of this section, leivmg the exception out of 
consider ition, seems to be that the person himself is not to he called to state 
his own opinion but that, when he is dead or cannot bo called 1 ns conduct may 
be proved by othei> The section appears to afford an exceptional wiy of 
proving a relationship, but by no means to prevent any pi rson from st iting a 
tact of which he or she has special means of knowledge A hualnnd 01 wife 
is not, therefore, precluded from pi ov mg his or hci marriage Quern v Subba 
tayan, 9M 9 — 1 Weir 57 2 This section enacts a rule different from the law 
of England According to English law general reput ition ig admissible to 
establish the fnct of marriage, but section 50 is limited to opinion as expressed 
by conduct and there is no other provision in the Act making evidence of gene 
rnl reputation receiv ible Seshhammnl v Kuppanaim/anqar 91 Ind Gis 402 = 

AIR 192G Mad 475 Where the question is whether one person is related 
to another m any degree the facts that, according to the religious usage of the 
party, the names of particular persons are usually recited or omitted dunng 
the performance of ceremonies, and the obscrv anco of pollution, are instances 
of conduct within the meaning of this section and are admissible in evidence 
Jlamhishnav Chxnna, 2G Ind Gis 110 

Relationship by marriage 'The parties assertions of marriage nml 
general reputation of the fact may be evidenced with as much strength and 
distinctness by actions as by words Thus the former may appear by their 
elopement nml return ns married persons Their visiting with families of respect 
ability was successfully relied on in the claim to the Say and S?le Barony, and 
was dwelt upon as a strong fict by Abolt C T in summing up the evidence in 
the caso of Bear \ If ard A similar weight was ascribed to the fact of a 
husband procuring a woman to be presented nt Gourt ns his wife J Ilubboc! 
Succession, 247 1 he act of exchange of marriage consent, as constituting n 
marriage may conceivnbly be evidenced by various sorts of evidence, anyone 
of which might suffice to persunde the tribunal 111 the absence of some speci il 
qualitative requirement In the fir*4 place the conduct of the two persons in 
living together 111 the manner usual for marned persons is some circumstantial 
evidence that they exchanged consent nt a prior tunc This t valence from 
conduct is commonly spoken of ns habit and it is something more than mere 
co-habitalion or liv mg together, because it signifies living together and behaving 
in every way with the evident belief nnd a-, umption that they have the rights 
nml responsibilities of persons who have contracted a lawful marriage In the 
second place repute of the community or neighbourhood th u these per-ons 
have been lawfully married is a kind of testimony which 19 based partly on Clio 

E arties habit as married persons, partly on contnthutions of per onnl knowledge 
y those who have witnes-od the oxchnngt of cons< nt, and partly on the nit once 
of contrary evidence which would naturally have come to light had it existed 
Hus net result of the sifting of the fic‘s bv gossip and by interested um e ti 
gvtion is summed up on the community s reputation , nnd this, though it would 
onlinnnh be inadmissible by the Hear ay rule-, is bv long acceptance admis- 
sible under a special exception to that rule Now those two sorts of evidence 
habit and reputation are commonly found available together, and are there fon 
commonly offered at the *amo tunc They are admitted on di tinct theories the 
S9 



706 


THE INDIAN EVIDENCF ACT 


S, 50, 


One being circumstantial in its nature the other testimonial, but in practical 
use the) are generallj found associated II igmoi e § 2083 In Bteadbanes Case 
L R 1 fee App 182, 192, 190 211, Loid Chelmsfoul sud “Habit and repute 
arise from pnities cohabiting together opt nl) and constantly, as if they were 
husband and wife and so conducting themselves towards each other for such a 
length of time in the societj or neighbourhood of which the) are members as to 
produce a general belief that thej are reallj mained ” In the si me case ton! 
Wesibui y sud ‘Cohabitation as husband and wife is a manifestation of the 
parties having consented to contract the relationship vitei se It is a holding forth 
to th< world b) the manner of d ul\ life, bi conduct, demeanour and habit, 
that the man and woman li\e together, have agreed to take each other in marriage 
and to stind in the mutual relation of husband and wife, ind when credit is 
given by those imong whom the) live by their relations, neighbours, friend , 
ind acquaintances to the®e representations and tins continued conduct then 
halnt and repute mse ind ittend upon the co habitation The parties are 
holden and reputed to be husband and wife , and the law of Scotland accepts 
this combination of circumstances as tvidence that consent to marry has been 
lawfull) interchanged lUgmote § 2083 In casts other than mentioned in 
the pmiso evidence of habit and repute alone would be sufficient to pro\e 
marriage Leadn v Baity, lE'p 353 , Doe v Fleming 4 Bing 266, Maxuell 
\ Maxuell Eccl 290 292 R v btodland, 2 Burr Sett Cas 508 “The general 
rule is that reputation is sufficient ewdence of marriage, and a part) who seeks 
to impugn a principle so well established ought at least to furnish ca-e* in 
support of his position’ Per Pail e B in Doe v Fleming 4 Bing 266 
Sherborne \ Naper 2 Ridg \\ P C 22 i, Reedy Passer, Peake N P 231,233, 
Eians v Moigan, 2 Cr &J 453 45G, R \ Millis 10 Cl A P 534, Goodman v 
Goodman, 4 Jur N S 1220 1224 contra Cunningham \ Cunningham, 2 
Diw 482 >> here the question is as to the ligitimacv of a certain t) p p 

marriage contracted b) the members of certain fannl), much mi} be gathered 
from the treatment accorded to the alleged wives and fiom the way m which 
the) speak of themselyes in official documents and petitions and legal proceed 
mgs in which they were parties Evidence of this kind is conduct admissible 
under s 50 of the Evidence Act (lllusration B ) as it show s the repute in which 
sucli mam ige was held in the famtl) Maharaja of Kolhapur v Sundaram 
48 M 1~A I R 1925 Mad 497 , see also Abdul Raxal v Aga Mahomed 
21 C GGG P C, Khoja Hedayet \ Raijan, 3 M I A 295 , Mahabla v Ahmed 
10C L It 293 

The law relating to marriage in Burma is extremeh lax No ceremony 
of nn) kind is essential Mutual consent is all that is required In the absence 
of direct proof, consent ntaj he inferred from the conduct of the parties or 
< •>tn hi i lied b) reputation But when proof of nimnage depends whollv or 
iinml) on reputation the cneuins'ances of the ci=e must be scrutinised with 
some caution because the same word which is u-ed to describe a woman lawfully 
married is applied b) the Burmese to a woman In mg with a man on 
honourable term* Mi Me y 1/# Sheue, 1G C W N 529 = 39 I A i>7 = 39 ^ 
192 = 11 Bom L B 204 


Legitimacy as evidenced by conduct In BerJeleg Pen age case Sir James 
Mansfield rem irked that ‘if the fntlier is proied to liavi brought up the P 11 ^ 
ns his legitimate -on this amount* to a dad) as ertion that the «on is legitimate 
4 Camp 41G Smnlarl) in Banbury Pen age Case, Ann lo X-e Merchant® 
Pi t rage Cos 120 Lord Fldon «md E\ idencc of the conduct of the supP 0 wl 
pan nt- of the child appears to me to be ndmisMble evidence upon this que turn 
(of logitmmi)) M) Thirds when two women e ich chimed a particular chili! 
ns In rs and called upon n per-on to decide between them, he ordered that the 
child should lie «e\ered m two parts and that each take half the true mother 
in*tnntl) waited her chum and he decided upon that, that the child was hers 
M h it is the lesion this ston tenches ? Not, perhaps, that mere declarations 
are evi Uni* in «uch a ca-e for *tich declarations mn> be made for n teiniwrnr) 
pim^i-e (in tint u i l»oth women m tde declarations and ont of course made 
fal i dccl untton *•) but it teaches licit the conduct of n parent, the foiling* of 
a parent— tho-e f« lings bung inferred from Such conduct— nflord us some 
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evidence listing u- m arming at a right conclusion a® to the matter in 
controvert^ It has been argued at the bar that rncie declarations of pirents 
on such subjects are not ndmii'uble evidence to affect a question of legitimacy 
and that conduct is precisely tho «ame thing that it ib substantially nothing 
more than a declaration, that it is only declaration by deed instead of vroid 
I will not say that all simple declarations are e\ idence in such a cue hut 1 
mil say tint the conduct of a huslnnd and wife towards a person claiming to 
he their legitimate child is in some cases admissible evidence upon the question 
whether the husband and wife had -exuil intercourse at such r time rs by the 
course of naturo tint child might have been the fruit of that intercourse It is 
often material ^peues of evidence It l-^ not always but it is fr< quently a safe 
ground for inference, for it corner fiom the leist suspicious source that is, 
from the very individuals who are the most interested to give a diffeient testi 
mony If there ever wit* a case where uruimstanti il evidence of this descrip 
tion is admissible, it is this ’ In the si me ci®e Lord Redesdalc said "Ac! non 
lodgment of a child by the reputed father and mother as their child is gene 
rally the only evidence of the f ict even that the child is the child of the woman 
unless evidence of *hc persons present at its birth can be produced, and such 
acknowledgment is sufficient evidence if not rebutted by clear evidence to the 
contrary T Viqmore § 269 So al o the concealment of tho birth of a child 
from her husbiml TIat grave v Hat grate, 2 C & K 701 I ho subsequent heat 
ment of such child by the person who it tho time of its conception was living 
m a state of adultery with the mother— and that the fact that the child and its 
descendants assumed the name of the adulterer, and had never been recognised 
in the family as the legitimate offspring of the husband —are circumstances, 
that will go far to rebut the presumption of legitimacy which the law raises in 
fivour of the issue of a mnrried woman Tai/lor § 649 Goodngkt \ Saul 4 
T R 356 Mon it \ Danes 5 Cl & Tin 163, Banbttrii Pectaqc Case supra 
R v Mansfield, 1 Q B 144 Toitnshend Feet 10 Cl A Pin 289 Itrklcg v 
Spngg , 33 L J Ch 345 Agun if the question be whether a person, from 
whom the claimant traces his de-ccnt was the M>n of a particular testator the 
fact that all the members of the family appear to have been mentioned in tho 
Will hut that no notice is taken of such person is strong evidence to show 
eithei that hp was not the son, or at least that he died without issue before tho 
date of the Will (Tia*eii Peer 10 Cl F 100 per Lord Campbell Robson \ 
All Gen 10 Cl T m 498—5001 and if the object he to prove that a man 
left no chtldtcn the production of his Will in which no notice is taken of his 
family and by which his property is bequeathed to strangers or collateral re 
lations is c_ogent evidence of his having died childless llungatc v Gascoigne 

2 Phtll 25 Opinion expressed by conduct is admissible under thi-s section to 
prove legitimacy Gopalasami v Arunnchellam, 27 SI 32 

Adoption Under this section the conduct of parties is very strong e\i 
donee regarding the factum of an adoption Mullangi v Vcnl alasubbammah 19 
lnd Cas 740 = 25 SI X/ 7 373=13 SI C T 515 Such evidence is al^o ad mis 
sihle where n pir-on is treated as an heir Mahaiaja Pcrtao v Makar am SiihJiao, 

3 C 626 P C = 1 C L R 113 

Proviso The proviso is inserted because in divorce adultery and bigamy 
ca«es the marriage mil«t be strictly proved that is b\ the evidence of a witness 
who was present at the marriage, or h\ the production of tho register or examined 
copy of tho register or such other record as the law of the country or custom of 
a class, may provide Aoif IS 230 Giecnf Ci Tof 3 § 204 In cn es of 
bigamy proof of second marriage is not sufficient Green! Ei Vol 3 §205, 
T] S \ Miles 103 IT & 304 But the marriage mav he proved by the conduct 
Com x Jar} son 11 Bu*h (K>) C79 Upon cvers charge of adultery, whether 
in an indictment or ft civil action, the case for the prosecution is not made out 
without evidence of marriage And it must be proof of actual marriage in 
opposition to proof of cohabitation repu‘ationor other circumstances, from which 
marriage may by inferred and which in these ca es are held insufficient for 
otherwise persons might be charged upon pretended marriages sot an for bad 
purpose® Mams y Mdlrr, 4 Burr 2059, expounded in Doug 174 , Smith v 
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Ihtson 1 Mull it JH 11, (1811) It i“ not ‘•iifhciont to prow co Inhibition anil 
murriagi b\ renu ration ( athct a ood v Cal son, 13 M iv \\ 20*),/ loseoe Cr 

137 In n libel foi divorce the Court w ill require proof of the* marriage even 
though thopirty nccusul makes <]< fault of appearance II ilhamt v litUiam* 
T Greenl Id") 

lhc rule of law uml< rly mg this proviso h is its origin in Morrtsy Villtr 
1 Burr 2037 dtctdtd by I And Mans field in 17G7 In that cast the opinion of 
the Comt was asked upon the following question , win ther to support an action 
for criminal comcr-ation, there must not he proof of an actual marriage* , the 
net was they wire married at 1 lay fan Chaiul, the rigMor or hooks could not 
ho nlmitlcd m evidence heilh who married them was transported, and the clerk 
who was pnsent was dead, *>0 that the nlaiutifl could not prove tho actual 
inarri igo by any evidence ( ourwl for tin plaintiff argued that ‘we proved 
irticles (of post nuptial «ettlenwnt) co hahilalion, name, and reception of 

ho bi / cicnj body as Ins wife , though wo did not piove it by any register or by 
witnesses who were pio«enl at the marri »ge* lord Man* field C J said 1* 
certain!} may he done s> in ill ca B cs except two,” — name!} lngnmv and criminal 
conversation The plninttfl s counsel then argued that the defendant sndmi *ion 
of th< marriage sufficed I he defi miauls Counsel argued that the reputation 
evidence (1) dot's not come lip to the rule of hung the host evidence in the 
pluntifPs power (2) it was not an actual i i urcmomil marrnge J<’ m 
Mansfield ( J observed ‘ Proof of 'actual marriage’ is always used and under 
stood in opposition to proof bv co lnhitation and nputation and other circuni 
stances from which a mairnge may ho inferred AV< ire all clearl} o: 
opinion that in this kind of action, an action for cnmin il conversation with tnc 
pi untifl s w ife there must bo cv idence of a mamaqr tn fact acknow ledgment, co- 
habitation and reputation aie not sufficient to m untmn this action D 6 ‘ in “ 
not depend upon a mere reputation of a marriage, which arises from the conduct 
or declarations of the pari} himself Inconvenience might arri * fr0n ] 5 

contrar} determin ition which mijit render per ons liable to actions foun«e« 
upon evidence made by the pci sons themselves who should bring the action 
Perhaps theio need not lie strict proof from the resistor, or !>} a person P re ® e .? ’ 
hut strong evidence must he had of the fact,— as, by a person pre ent at in 
wedding dinner if the register lie burnt and the person ind clerk n^f, D tle ?; , 
Twelve }ears later the learned Judge thus justified his opinion in Bui v Ba> 10 . ’ 

1 Doug 171 (174) (1779) ‘\n action for criminal conversation istheon} 

civil cise where it la necessary to provo an actual marriage m other cl * eS . c flS 
habitation reputation, etc are equillv sufficient since the Marriage Act, 
before But an action for criminal conversation has a mixture of penal pro 
tion for which reason and because it might be turned to bad purpose ' 
persons g ving the name and character of wife to women to whom the} aie ^ 
married, it struck me m the case of Morn* v Miller, that m such an actio m 
marrngp in f ict must he proved II igmoie Case Ei ca^-es nos 191 1^5 ■» . 9 
the observations of Loid Mansfield m the above two cists it is clear that 
requirement of proof of a marrnge m f ict is confined to two cla«scs ox ca 
n**uely (1) where the chaige is a criminal one and (2) in the civil 
criminal conve sition The phrase proof of a marriage in fact or „ 
marriage signifies poof by an eye uitness i c either by the register , c01lt '' rs0 n 
tin pardon s entry or h} the oral testimony of parson, clerk or some other P jn 
pre ent at the ccremonv This mode of proof is accepted by Oil<- ,lUS , . c t 
Stale \ Mud ley 14 N H 480 493 (Am) In criminal prosecution T ,ikC , 
mont for bigamy adultei} etc direct evidence of the marriage is rcqu ,re 
this may appeal fiom the testimony of uitnesses itlto u ere pte sent at the cetera ^ 
lhis constitutes proof of a mirria to e in fact and is merely direct evidence °. 
marrnge as contridistmguishe l from co habitation etc which is indirect eviu 
of marriage Ibid It may bt. added that in Loi d Mansfields time the action 
criminal conversation occupied a far more prominent position and was there t 
more liable to abuse II igmore § 20S4 Nevertheless the rule of law as laid dow 
hj Lord Mansfield in the above two cn«es is applied uniformly in common law o 
England Cathcricood v Caslon, IS M &, W 2G0 (1844) But the rule is not 
very sound and cuinct be supported on principle Vide IT igmore % 2084 But 



PROVISO 


709 


tlio conipirntt\o infrequency of tins action now a days lias allowed the ntlo to S 50« 
continue without dispute Ibid § 2035 

The present law of Fnglnna is thus stated by Stephen J “ The facts that 
tho> co habited and were treated by others as m in and wife are not suffi 

cicnt to prove i m irrn^o in a prosecution for biginiy or in proceedings for 
a divorce, or in a petition for damages against an idulterer ” But this stems 
to put it too broadly The marriage and subsequent ceiemony upon which 
the prosecution is based certainly cannot be so proved, hut it may be that 
another marriage becomes mitenal in such piosecution, md such man nge can 
certainly be proved by reputation, although it is proving a marriage ‘ m a 
prosecution for bigamy ’ Thus m the case of 7? v 11 ihon, 3 F & F 119, 
thi prisoner pleaded that when she went through the first ceremony alleged, the 
man was already married, and, therefore, the ceiemonj was void, and «be had 
not committed bigamy This marriage, so alleged by the prisoner, was allowed 
to be proved by reputation Coclle Cas Fv 92 Be th at as it may, the 
Indian Legislature following the English rule excluded from the operation of 
the proviso the civil action for damages against an adulterer and included in it the 
oil once of adultery (it de 8 497, Pinal Code) m as much as in India ‘ Adultery ” 
ib a criminal oflence whereas in England it is a civil wrong See also Stat 
24 A, 25 Viet C 100, § 57 , Stnt 20 &< 21 Vic ( 8 j § 33 ‘Ihcse exceptions 
rest on the ground that such pi oceedings, being of a penal nature, require the 
strictest proof and a further reason for the exception in the cases of adultery 
seems to be, to prevent parties from setting up pretended mairnges for evil 
purposes” Taylor % 172, Morns v MiUn t 4 Burr 20 j 7 After criticising 
Lord Mansfields reasons for the exception in Moms v Miller, {snpi a) Pi of 
Wigmoic says “ What is the peculiar immorality of the offence of bigamy 9 
Usually, it is the deception of the other party to the marriage, by leading her 
tor him) into a void ind unsanctioncd relation and by afterwards deserting for 
another, as well as the injury to the progeny by placing them in the world 
without rights of legitimate children Now this deception and desertion ami 
social wrong are equally consummated by a relation appearing in habit and 
repute to bo n marriage, even though it be not a valid one The moral 
meanness of th it man and the social consequences of his mi conduct, arc 
equally reprehensible, whether or not Ins first marriage could he proved by 
\n eyewitness and whether the marriage bo legally binding or not If it was 
not, it ought to have been That the law of Evidence, instead of applying the 
equitable maxim that what ought to have been done will be treated ns having 
been done should let him go freo of the charge of bigamy, preci-ely becau c 
he did not do the honest and lawful thing is a singular instance of haercl tn 
rorhec As the rule of F vidence is confessedly based on n moral tenderness 
for the accussed, it would seem that this moral tenderness should not be shown 
to n person whose conduct is equally reprehensible tn any case The more 
meritorious opponent in a civil ca < , whether it be a wife, or heir®, or cieditor-, 
may bo deprived of his nlleged rights upon proof of marnage not consisting m 
ey< witness testimony It is a scandal to lie more canto u> and tender in 
favour of an opponent in that pntUcular criminal chargo in which the opponent 
has j heed himself on a kvel of moral meanness below that of the least 
meritorious opponent in any civil <asc ' Wvjmoic § 2081 

Undei the proviso to this section, in proceedings of the kind thcicin 
specified omnion relevant under that section is not by itself sufficient to provo 
marriage which must in consequence, bo proved in some other way Madhnua 
v I alich, *i 1* R lb91 Cr So where proof of marriage is an es entiil element 
of a crime ns m the ca < with s 198 Penal Code, the marriage mu t lie proved 
in the ordinary way, j c, by other and more reliable evidence than tint of tho 
mere opinion of u person who ns a member of the family or otlierw i e Ins 
especial means of knowledge Queen Emjircss v Suhbarayan O'M 9=1 \\ oir 
572 This is in iccordince with tho principle th at strict proof should be 
nquired in all ciiminnl cises Fmpressv hollu 5 A 233- A \\ A 1883 1 
Fmpres •> v Ptlambat 5 C 3GG But that principle is sufficiently atisfied 
inasmuch as in criminal cases a rule has grown up that the pcrsuation mu t be 
bey ond a reasonable doubt II tgmore §§ 2081, 2497 But never tho less under 
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S 51 tlus section in all pro editions for ad niter j under s 497 Penal Code the imrrng 1 * 
must be -Irictlv proved Gopal \ Emperor, 4 Bur L J 107 = A I B IJ 9 
Kang 328 fco the existence of a Ic e il nnmage has to be proved before a 
conviction under s 497 or s 498 1 P Code can be sust uned In such a ca e 

under this section the Court while not directed to exclude evidence of opinion 

as ( spre&sed bj conduct, must not base a finding that such it marriage has 
taken place upon the evidence of opinion alone Outside that, the Court is 
at perfect libeifcj to irrive at a di ci-ion whether a legal mnrrnge is m exigence 
upon all ulevant and ulmibaible evidence which is placed before it m due 
course of liw Raqhnpat v Empeioi, 28 Cr L J 411 = 4 0 W N 172= a 1 K 
3927 OuUh 140 lo ju tifj a conviction under s 497, Penal Code the actua 
fict of the marnage between the complain mt and the worn in must be prov ® 1 
m ome w ij or another Empcroi \ Balm Dhondi, 17 Bom L R < 9 ' 
Cr L J 213=27 Ind Cas 837 see il®o P/npiea v iishad, 13 C "L R 1- • 
Ii v Inhabitants of Brampton, 10 Ea«t 282 R v Allison R 4B 100 » n 
Maim wing, 20 L J M C 10, Emperor v Dal Singh, 20 A 166, Gopal y 
Empci O) , A I II 1925 Ring 328 In divorce case® is well marriage sno 
he proved -trictlj Pi cm Chand v AIR 1927 B 594 

51 Whuicvei the opinion of iny living peison is lelevmt, 
Grounds of opinion the g 10un<i& ° n " Inch such opinion i« »'« 
when relev ant lie llso iele\<int 

lllustiahon ^ 

An expert maj give an account of experiments performed bj him 0 
the purpose of forming his opinion 

Principle The mcie opinions of the witnesses are entitled to hide or 
r< gatd, units® they are supported bj good reasons, founded on facts (J1 

warrant them in the opinion of the jurj If the reasons are frivolou s ■ 

conclusive, the opinions of the witnesses are worth nothing ’ Pa a!s,lt , t u m t 
in JIainson v Roican 3 Wash C C 587 "Opinion is no evidence 
assigning the reason for such opinion ’ Pet Duncan J in Rambler a 1 > 

7 S ilk 94 II igmoie & 1917 

Scope of the section In all cases m which opinion of experts are 
able, the b iound- 01 rea oning upon which such opinion is based maj » 
mquued into P/up Ei 4th Ed 362, Goit of Bombay v Meriianji j ,, 3 
Ij R 9U7 (913) So it 16 clear thiit an expert maj state hi" reasons ^ 
opinion Sexton \ North Bndqciiatcr 116 Mass 200 Mood v Sauyrr, ^ 
(2s C ) 27G Phjsicians maj describe the sjmptoms that would be appam 
would ordinanlj accompany an lniurj such as plaintiff sustained Cole » , 1in 
llrool Coal Co , 53 N E 670 Where an expert testifies to the v due 01 ** , on 
piece of land, he mav he asked the question, How did jou get at jour p |n 

of the market value ? ” Ilau kins v City of Fall Rucr, 119 Mass J4 .. 

Vc» clan/ of Slate for Foreign Affairs v Charlrsicorth 28 I A 4“*- 1 
B 1 their Lordthips point out ‘ It is quite true that 111 all valuation, J^j, 
or other, there mu®t be room for inferences and inclinations of °P ,nl0 . 0f r or to 
being more or less conjectural are difficult to reduce to exact rc ’ ll,on _ w j[re of 
ex pi un (o other- Everjoncwho has „one through the proce-s ,s . t pverj 
tins lack of demonstrative proof m his own mind and kuoU' nl0 rc 01 

export witnc s called before him has had his own set of conjecture® ot uc h fl n 

1 «m weight according to hia experience aiut per onal sagacit) 1 n ,j 0 n 
inquirj 11 s the pro mt relating to subject® abounding with uncertamti cuc h 
which thin is a little expt nonce there is more than ordinnrv room 
giuss work and it would lie vorj unfur to require an exact exposition 01 
for tlu conclusion® armed at In a proceeding to n ®e-s damages for 1 „ 0 f 
propertj for 1 street a witness testifies that in his opinion the mark cl vn , j l0 
llu propertv i-. mhanced hj the widening of the street He is then a .j 

state tin ground and reasons upon which lus opinion® are founded Be y 1 . 
lx allowed lo givi the e rea on® Dirl enson v Inhabitant* 13 Gray » 

that ca-< ilit Court observed * 3 he ground on which an rxjKrt, a per on 
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large experience m any particular Apartment of art, business or science is g g| 
permitted to testif 5 to Ins opinion, is tbit from hi» larger expencnce and moie 
exact observation of fact- and the connection between certain appearances and 
their causes and results he is able to thaw correct conclusions from circum 
stances which a man of ordinary knowledge and experience could not do 
The circumstances on which such an opinion may be founded are either facts of 
general notoriety assumed to be known to all persons of skill and experience in 
the department to which tbej pertun and which when explained, may becompie 
bended and applied by an) person of good understanding , or it maj be founded on 
facts proved Such general facts, assumed to be goner ill} known without specihc 
proof, because thev are capable of being known and understood without any 
such pioof to all inquiries, arc vastly too numerous to define, but the point may 
be illustrated by saying that they are such as the elements and forces of phvsical 
nature, the structure, capacities and functions of the human and other animal 
bodies the common powers propensities and passions of human natuie and 
the impelling and governing motives to human action As thee are capable 
of being comprehended when explained, without specihc proof, it appears to the 
Court that the witness should be permitted to explain the grounds and at \sons 
of his opinion to the Court ami jury, thej mav readily perceive the foice ot his 
reasoning the soundness or fallacy of lus logic and therefore judge of Ins 
capacity to give an opinion on the subject and the coirectness of his conclusions 
and consequently the weight due to bio opinion But it is objected that the 
admission of this evidence would open the door to evidence entirely incompetent, 
by allowing the witness to state facts on which the opinion is founded— facts not 
proved by competent evidence Tlus objection seems to us to be founded on i 
misconception of the manner in which the inv estigation is to be conducted, and 
the testimony of experts received and applied It assumes that the facts will be 
taken to be true because the witness has stated that he founds lus opinion upon 
them , but this is quite a mistake In order to obtain facts the opinion of a witness 
on matters not depending upon general knowledge but on facts not testified of by 
himself, one of two modes is pursued either the witness is present and hears all 
the testimony, or the testimony is. summed up in the question put to bun , and in 
either case the question is put to him hypothetically whether if certain facts 
testified of are true, he can form an opinion and what that opinion is <* The 
jury will then he instructed, if the truth of such fact is contested, to consider 
whether the fact on which such opinion rests is proved to their satisfaction , if 
it is, then to give such weight to the opinion re-tmg on it as it deseives , hut if 
the fact be not proved by the evidence, then to give the opinion no weight 
Jhis is necessary to enable the jury, upon the true theory of jury trial, to decide 
all questions of fact upon competent evidence laid before them But the con 
^deration submitted in the argument in opposition to this view, namely, tint 
the opinion may he given on the assumption of facts not proved is a strong 
additional reason why the grounds and reasons of the opinion should be stated 
in order that the jury may cep that it is not founded on hearsay, general rumour, 
or facts of which some evidence may be given hut being controlled by other 
evidence are not found true by the jury This inquiry Ins been more fre 
quuitly made in cioss-exainination, yet we arc of opinion tint it is competent 
evidence m thief It is, in fact, this general knowledge on the •specific facts 
judicially proved from which the jury draw their ultimate conclusion, though m 
matters of science they nnyhe aided by the more exact observation and the 
larger experience of the trained expert” Lanson expert Op T2i pp 270,271 


CHARACTER WHEN RELEVANT 

Character meaning of Character is n combination of qualities dislin 
guidung a per on, the individuality which is the product of n iture habits and 
environments Standard Dictionary feo it is a combination of the peculiar 
qualities impres-ed by nature or hv habit of the person, which di«tin»mi-b him 
from oth* rs Webber <? Dictionnnj “Is a man honest, is he good natured is 
lie of a violent temper is he mode«t and retiring or impudent mil forward — 
thi e nil comtitutps tpiits of character smil are f >ct~ ’ Per Pennon ' ir 
Bottom's v Kent ?, 3 Tones L ICO, TJ tymore 5 32 
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S 51 Meaning of Character under the Act In explanation to section 5 j, the 

Legislature state that the word ‘character” includes both reputation and dis- 
position This is aery misleading ‘ That actual character” says Prof II tgmoie 
is distinct from reputation of it, and the latter is inetely evidence 
to prove former ought to he a truism But the common use of the won! 
character in the senses both of actual disposition and of reputation has led 
to obscuritj of language in judicial opinions, and has thus tended to remove the 
emph isis from the distinction When we irgue that a defen dint probably did 
not commit a forgery because his disposition was honest, or that 11 witness pro 
bablj is speaking falselv beciuse he is mendicious m disposition we are arguing 
from las moral constitution, which in its turn becomes a fact to be proved, and 
when ue then lesort to reputation or individual opinion or particular conduct 
we are lesortmg to it as evidence from which we may make some inference 
of the actual trait II igmoie § 1608 Reputation is the estimation in which 
a person is held by others, especiallv the popular opinion, whether favourable 
or the reverse Standard Dictionary ‘Chancier lives m a man repetition 
outside him ’ Holland Gold Foil , C 19 p 219 * Character is like an inw ard 

and spiritual graco of which reputation is oi should be the outward and vi due 
sign JR G II kite, II ords and then use s C 5 p 99 But it must be noted in 
this connection that there is some difference between a person s character and a 
person s» genei vl character The term char icter” was normally applied to the 
actual qualities and not to the community s estimate of these qualities More 
over the term general character ’ which it was sometimes applied to the Ifittei 
to distinguish it from the formei when spoken of vt the same tune was al o 
and commonly applied to the former alone, — especially to make the second 
distinct on or to distinguish the general traits themselves from the ‘ particular 
vets instancing them 1 ins latter meaning (z e general dispo ition as opposed 
to the inadmissible particular acts showing it) seems to have been the original 
and natural source of the phrase and the orthodox application of it II igniore 
§ 19bl (e), Layer’s Trial, 16 How St Tr 246 In this sense the general 
ehaiacter means general or abstract trut is distinguished from particular 
instances of it So ‘general character of a witness according to thi9 sense 
means lus qualities ns a man generally But now the term "general character 
is used in the sense of reputation A giaphic definition of reputation wine** 
there is called general character, wis given by Ershinp He described it as tnc 
low spreading influence of opinion arising from the deportment of a naan in 

society As a mans deportment good or bad, necessarily produces one circle 

without another and so extends itself till it unites in one goner il opinion* tna 
general opinion i? allowed to be given in evidence ” State v Lanton 70 v 
21G , Bun Jones § 158 

Scope of Sections 52 to 55 The framer of the Act has dealt with the® 
sections under the heading ‘character when relevant ’ But in the explanvtio 
of section 55 he has indicated how the character of a peison can be evidence 

AVe have shown clearly that the definition of the Legislature that characte 
includes both leputation is not only misleading but erroneous Character an 
reputation are quite different things although in some cises the term ‘f?®” cr t 
reputation’ has been used for the term 'character ’ But there are two S 
problems of evidence about character m which the common use of one wo 
for two ideas has caused confusion (1) Isa per on’s disposition— » ® ft *L ltl 
or group of traits or the sum of Ins traits— relevant and ndmi siblefor ®". 
purposes ? (2) A\ henever it is c o ndnmsiblo as an evidentiary fact an, U{| f. rs t, 
comes in its turn a proposition to be proved, hou is it to be eudenced f ■» 1 

question is essentially one of Relevancy, though auxiliary policies often come 
to exclude relevant character The second question however is ru ed 
entirily different quarter it has nothing to do with character a» an evident! wy 
fact, but with tho mode of proving character assuming it to be proper! V nWVjmc 
i itlic r ns nn cv identiary fact or ns nn is ue TI i gmore § 52 feo far ns the Uf 
point is concerned character is offered n3 an evidentiary fact in sections u 
and r »l But the character of n person m ly also lie n fact m issue (A ale e* 
plan ition to section ">l and section 55) and m the latter contingency character 
not in the strict wneo of disposition but oh tractor in the sense of general 
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character’ or “reputation" may also be a fact in issue, as m the ca«er> of de S 
famation Whenever a party’s character is itself a fact in issue whether in 
the sense of disposition or reputation, and whether it be in a civil proceeding 
ov in a criminal case proof of that character is always admissible Vaiflo i § 
3">5, Rst § 2o8 But when a party s character is requited to be proved not as a 
fact m issue but as an evidentiary fact, it is generally excluded So the general 
rule is that from a party’s character his conduct can not be presumed So in 
etvil cases a part} s character as an evidentiary fact 1 - wholly excluded Such 
eudence can be given only in such cu-ses, where the amount of damages depends 
on the character of a partv Good character of an accused as an evidentiary 
fact is admissible undei section 53, from which the probability or improb ihility 
of his imputed conduct can be ascertained When evidence of his good character 
has been offered, evidence of his bad charnctei is also admissible But the bad 
character of a party in a < nminnl case may ilso be a fact in issue In such n case 
of course, ev idence of his bad character is always admissible These arc the 
questions wiuch aic essentially one of relev ancy Now we come to the second 
phase of the question t e how the character 13 to be evidenced Two special 
problems which the second question raises are concerned with the Heaisay 
Rule and with the Opinion Rule The Hearsay Rul< concerns the question 
whether Reputation Hear- ay, when offered to show character forms an ex 
ception to that rule and on what conditions the exception is allowed — what 
constitutes reputation, from how many people must it an-i , in what place and 
at what time and so on (Vide notes under - 5 r > infra) Hie Opinion Rule 
raises the question whether individual testimonial opinion or e-tnnate of Chirac 
ter is obnoxious to that rule, and operates (if so applied) to exclude the testimony 
of individuals on personal observation of nnothei s character TT'Vomo/e § "»2 
“A witness called to prove them (traits of character) can only give the opinion 
which he has formed by his observ ations of the conduct of the person under 
peculiar circumstances Has a man the estimated characlei or reputation of 
being honest or of being good natured, or p issiomte, or humane or cruel — 
tin* t/nicral charade » as it is called is also a fact it is the opinion which those 
who are acquainted with him have proved m respect to his several traits of 
character This is al-o a mode of proving real character, which is the obp.it 
in viow But it is objectionable, bee uisc it is a mere approximation and does 
not arrive at the fact itself The opinion of a mnn’s acquaintances that ho 19 
honest or good natured, etc does not prorc that lie is c o ^till this mode of 
proof is le«s objectionable than that which depends on the individual opinion 
of witnesses therefore it 19 admi sihlc in more instances than the other 
Per Pcarion J m v Kent 3 Jones L 1G0 , U ujmorc § "i2 Tor further 

discussion on this point title notes under s r ij tnfia 

52 In ciul case** the fact tint the charactoi of an) poison 
In civtlcftses, character concerned is «uieh as to icndci ptohiblc 01 
to prove conduct tin nnpiolnble an) conduct imputed to lum is 
puted, im levant it iolc\ ant, except in «o f ir as such clnrutci 

appears from *acts otheivvisc relev ant 

Principle Evidence of a party s character in n civil suit is irrelevant for 
twofold reft ons namely, (1) A pnrtv a chimcter is u snail v of no probative 
value and (2) it should not be ndmitud ns it (ends to confuse tho i« ucs and to 
prejudice the jury ft ignore § G4^ Tin fir«t ground is thus forcefully Mated 
ov IarJer J in ttougmaUng v Kellerhou<e 2 Bub (N \ )119 ‘But in n 
civ if suit when the personal rights of oppo ite parties are to be weighed mn 
mcily adjusted balance, no proof except that relating to the facts in contro- 
\«r»y should bo admitted to turn the «cale Here the rejection of evidenci 
on tlu ground of remote no«< or want of re vsonablt connection between the 
principal nnd evtdenltarv fut ltd A *»//* f / § 2>o “In criminal cos«s 
wulcnci of good charicUr of the aucu-xl 19 most prop- rly and with „ood rta*on 
mliui'Kible in evilenc., bwause tin re i« it fair and ju»t pr» sumption that n 
jvr-on of good chanet r would not commit ft crime But in aril eve* such 
90 
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c co evidence is with equal good reason not admitted, because no presumption would 
3 fauly ause in the very great proportion of such ca=es for the good character of the 

detendont that he did liot commit the Ineach of contract or of cull duty, alleged 
against him Such eudence is also excluded on the grounds of ( 1 ) confusion 
ot usiies, ( 11 ) un tan surprise or (m) undue prejudice In many cud ca^e* the 
exclusion of character e\ulencc re ts ilso upon the dangei of leading the jury 
into collateral inquiry which will confuse and obscure the real issues J/'* 
/v elutj s Ei % 116 "It is not onlj in contravention of the fundamental rule that 
eudence shall be confined to the i&suc to admit such testimony , hut it would 
be infinitely dangeious to the administration of justice’ Pe> Hosmer CJ m 
you \ Coni ei sc 3 Conn 345 Tf tginote § 64 In II light v McKee, 37 \ t 
163, ji Id i s 7 said “Alnny considerations concur in rejecting such evidence m 
crvil ca&es Evidence of this character has hut a it mote hearing ns proof to show 
that wrongful acts have oi have not been committed , and the mind resorts to it 
for aid only when the othei evidence is doubtful and nicely balanced , it may 
then perhaps sufhee to turn the wuering scale , very nrelj can it be of sub 
tantial use m getting at the truth It is unceitain in its nature, both becau e the 
tine character ot a largp portion of mankind is ascertained with difficulty , and 
because those who ire called to testify aae reluctant to disparage their 
neighbours — especiallj if they are wealthy, influential, popular or even 
only pleasant and obliging It is mere matter of opinion, and m matters ot 
opinion men are apt to be greatly influenced by piejudice, partisanship, or other 
bias of which they are unt onsetous and in cases which ire not clear they are 
apt to agree with the hist one who speaks to them on the subject or to tonn 
their opinion upon the opinions of othei s The introduction of such eudence u» 
uul causes wherever character i*. as eited would make trials intolerably long anu 
tedious and greatly increase the expense and delay of litigation It is a kind 
of eudence that i» easily manufactured, is J able to abuse, and if m common 
u c in the Courts, as likely to mi lead as to guide aright TF tgmoie ^ 64 

Scope of the section 1 he term "person concerned ” vague, but this 
section it is presumed, refer*, to the character of parties to the suit ana not 
to the character of witnesses and represents the old state of the law, according 
to which m actions unconnected with character, the character of either of tnc 
parties is inelei ant and evident e introduced with the sole object of expo 
the character of a party to the uew of the Court is excluded Of courbe, tne 
Court may form its own conclusion is to the character of the P' ir . t,eS .^ 
witnes os ftom their conduct as exhibited by the relevant facts proved m tn 

ca^i audit is perfectly legitimate for a Com t to draw, from the opinion whicn 

it h is -o formed of the chancter of a party oi witnes the inference that H 
might probably enough have Ikoii guilty of the conduct imputed to him <” 
th it he is not worthy of credit In m ordinary action on a contnct it "dm 
be chnrly irrele\ant to offci eudence of a pirty b personal disposition or repa 
tition for cruelty Such eudence could throw no light upon the question « 
is ue— did he commit a breach of Ins contnct to repair plaintiff’s house or n ’ en ‘ 
Ins clothe->’ Aoi/ Et p 23U It seems hardly credible says Fiof D ,n 
Jonr* ‘ that m this twentieth century ca es hue still to be decided and ,CXI 
1 tooks written about the reception of evidence of character in ordinary suit® . 
yet onl\ so recen th as in 1910 there was an illu trntion of the necessity 
nppellatt watchfulness An action to reco\er land w is brought by two 
names! Qmnalti/ ngam«t TVmpfc ind otherb I lie plaintifls were the < f n * V. 
heirs of John Omnalltf who died m IS >5 The defendants claimw 1 
i dot d from one 1 orb ft to one Darrel dated 1837 containing a lecital that n 
‘of land which he (/biJr*) purchased from him Quinnltij by deed bearing «aic 
OcIoIk r 7 'S30, now delivered to the present purchaser who hereby ncknow 
1 slgos the receipt thereof Tht question submitted to the jury, therefore wa 
will* liter tlie recital in the deed to IJirrelt that Qumally had conveved the lanu 
to fat i/r* was true or untrue Unless the jury was sati Tied of it« truth tn<*> 
wirt instructed to find for tlm plaintifls Tht defendants to a u tain an* 
Mippnrt die truth of the recitll were permitted to prove again t the objection 
ntul « vet ption of the plaintifls, that Ithn For!** wlio conveved to Dirrelt was n 
nnn of good r put at ion for hone-ty and fairness in his bu me * transactions, 
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iml that the 'Witness never heard ‘ hi& integrity in l\nd transactions questioned ’ S 52 
Evidence as to the general chiractei of John Forbes w is offered and recavcd, 
of course, on the theor} that a m in of good character for furness in busim^ 
ti insactions would not probahlj represent b> a recitil in u paper signed bj 
him that the land lncl been tonvejed to him when it had not been Cucuit 
fudge Shclbtj said 'If, as i witness on the stand he had testified to the 

recited fact® the -ame argument would applj— that his stitement would be 
supported and strengthened by proof of bis gcnenl good dimeter for truth 
and \eracity, jet it is well settled tint evidence of „ood char icter of a witness 
whose charicttr his not been attacked is not adnn -able Until an attack is imuh 
on it the character of a witness is not in question The same is true is to the 
character of a defendant in i cml suit where the n ituu of the action it«df 
does not involve his general chu icter therefore evidence of his charicttr 
cannot b received to conti adict an imputation of dishonest} or fraud Even 
if the position of Jorbes was analogous to that of a witne s his evidence coubl 
not be bolster! d and supported no ittack hiving been made on him bj proof 
of his general good charac er ’ Quinallt/ v femjilc, 17b Fed b7, But r Junes 
§ 14.8 lhe California Code of (ml Piocedure lull down the liw in the 
following word-- 2053 Lvidence of good chai icter of i part} is not 

admissible in civil action until the character of such part} li is been 

impeached or unless the issue involves Ins character ’ However just 
the inferences which might in man} ca«es be driwn v- to the muits 
of the controversy from the character of the parties such inferences art loo 
vague and unreliable for that degree of certainty which should prevail in 
legal tribun ils So character i« not relev int in civ il action for as-ault ind 
battery ( T/ompson \ Church, 1 Root 312) nor in actions for li< spa s 
(Cummins v Gran foul 88 111 312) trover ( H right v ilcKce 37 Vt 101) neglt 
„once (Commonucallh v Morccstet, 3 Pick 402), or divoice (I Void \ Ilcrndon , 

D Port 382) nor in an action b> physician for fees (Je/fnes v Ilatrn, 3 Hnvl •*, 

105), nor is evidence of plaintiffs had repute relev int in civil iction for 
assault and batter} (Diohn v Bteucr 77 111 280) Bun Jones s? 148 
Evidence of character in such cases has but a remot< bearing ns proof to 
show that tin act in que-tton has or hn^ not been committed It is 
unceitnin in its nature, because true character is n curtained with dilhcultv 
and those who ire called to testify are reluctant to disparage the influential and 
often too willing to disparage one under n cloud Co tuil Judge Selin/ m OttimUij 
v Temple, supt a said "At best such evidence is a more nutter of opinion 
and m matters of opinion, witnesses are apt to he influenced h> pr< juthcc or 
partisanship of which the} nwj be unconscious or b) the opinions of 
those who first approach them on the subject lhe introduction of suchevi 
<lt-nce, in civil cases, to bolster the character of pirties and witnesses who have 
not been impeached would make trials mtolerabl} tedious and grcatl} men v-o 
the expense and dela} of litigntion In the word' of the great Poet Reput i 
tion is an idle and mo't faUe impo itioti oft got without merit, and lo t without 
di'irmg” Othello \rt //, sc 3 If m ill case-, of contract nnd tort such ivi 
donee wire to lx* leeuved the result would bo more dependent on the jiojml iritv 
of the partv than on the merits lhe to tinionv would consi t lirgil} of 
matter of opinion nml be greatlv iflectcd b> bias and parti-an®lnp ami would 
eaiise intolerable dchv and expcn«o In a civil action for as ault tin proof w i« 
ofltred of defendants character as a quirrel ome min The Court -ml 
The general ch iracter is not in i ue lhe bu«ino s of the Court is to tr} the 
ci«e nml not the min and a v<ry bid nun inn} have i verv righteous cm t ‘ 

Thomp on v Church 1 Root (Conn ) 312 For still more ohvious ri a®on*, the 
character of the partie- is goner illv irrelevant m actions on contract' Butlc* 
v IsindenJayer 81 P 116 In netioii' lru-ed on mohgence it is irrelevant to 
prove that the plaintiff or the deft ndnnt ha on 'inulir occa ions l,eon careful 
or negligent, m like manner it i® irrelevant to show that either partv ha> hitherto 
had the reputation of Ik mg prudent or ne B ligent iVn »»<*•/ v Tuttle , 1 A1U n 1 «A 
Except bo far as such character appears from facts otherwise rele 
vant. Of cour'e the Court miv form it® own concilia on ns to the character 
of the parties or witness from their conduct, i»' exhibited bv the relevant fact* 
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proved in the cv*c, and it is perfectly legitimate for a Court to drew, from the 
opinion which it his so formed of the character of a party or witne s the 
inference that he might probiblj enough hive been guilty of the conduct in 
puted to him or tint he is not worthy of credit No) t Et 230 


Where character evidence is admissible There ire of collide miny 
cises m which chirecter is a fict in issue or i relevant fict For instance, in 
in action for libel if the libel consisted in attributing bad qualities to the pi untin 
and the defendant ju tided, the existence or non existence of those qualities i 
would be i fact in issue “Character as employed in these sections includes coin 
n putation and disposition (Tirfe s 35) It must be distinguished from tlie 
'state of mind’ to which refeience is mule in section 14 and which I Iwe mu 
tration (h'j may be relearnt in judging of the probability of conduct 
JJv § 2U4 So it is clear that where the general character of a parly is^ it e 
in i-sue proof may be received of wlnt that general character is fatilo > & ov>, 
lirslEi § 253 ,Phip Et 4th Ed p 167 Mai tin y Hardesty, 27 Ala 
‘In civil cases , says Poif IT T igmoic ‘orthodox principle has seldom nee 
abandoned in rulings upon the character qualities usually in issue, the comp 
tence of an employed a& to carefulness the piofes=ional competence of a pny 
ci in to skill the mental capacity of a testator as to sanity, and the 
•'hoit the non morel traits of character as distinguished from the moral tra 
of pe iccablcness honesty, charity and general goodness, which usually co 
into question for a defendant in i criminal case As to the former cl t ’ . 
traits, the orthodox rule in England was followed in America and per 
knowledge and opinion was admitted’ T Vtgmore 5 1984, see al®o 

H illtamson 8 C A P 635 R y Long Pelhams Chi omelet of G> tines ha 
ir 217 227 , Gm, He y Chapman 5 Q 1> D 733, R \ Whitehead, $ C 
201 , Ramadgc y Ryan, 9 Bing 313 Bi enter \ Freeman 10 Moo 1 y . , 
3(»2 So al-o where the question \n> whethei a goyernnes^ was ‘‘competent, I y 
like and good tempered ’ while in her employers service, witnesses were nuo ^ 
to as'crt or deny hcrgenernl competence, good manners and temper 
Jxiodlc, 3Q B r > Brine y Bn-al Gette 3 Ex 692, King v Wawtg 15 Esp 
fours y James 18 L I 243 Plnp A 4tli Td 1C7 And m such cn os pm 
ctilar in«t inces may he mentionid Best Ft 238 , TT7/ar/on A § 1^ i n»for 
lth rd 107 In certain cases tho cyidenco of character may he rt ley an ^ 
ns essnu nt of damage , in such cases such eyidcnce i& admissible * ate - 
p 170, In such a case no eyidenuary use ie made of character it merely P ^ 
a pirt in the legal issues of the ci«e and the nature of the litigation im 
looked to m determining whether character is o inyolvod H tginore § *>i 


Character in action for fraud Where the nature of n civil " ctl0 j c , n 

not inyohe the general ch under of a party ey idence ns to that charici 
» it In ollnred to contrndi* t an imputation of dishonesty or c\en of irnnu ^ 
trail-* ictum prr~entod in an ordinary ciul case mu t depend upon it c { j pr 
Minn- and not upon the ch trader of the parti** In such a case no n „Kh 
lira serious a morel delinquency nuj l*e niyoUed in n fact mil n - 
lli* « tahli hnuntof tint fact may affect a party’s reputation lie can n j 

lh* nut of his previous reputation to di prove the fact Smelt v A )f rK >a n 
Mr >1) (^ ( ) 372 Hie doc trim 1ms 1)0011 announced in a fr w ca c* nlrtr d 
( ntrtM th it if n nnrtv is iharged with fmud or othi r act ,n> | J^he ms) 
turpitudi and th* iimrgt is hied only on circumstantial 1 „ j Jljenh 
nbti tin chirp by j roof of his good clmmctir Henry v B r0 ’ r y, , IV* 
tii nl 211 St ite ' liseft 17 Minn 211 Totm nvl v Grarf ... #" rttnl fn f 
tl«dier\ ^ffUtusnu t I -p 2**1 / nan y l rrri/ \ Caine (N 11” chiV" 

hi ' \ttd E mnlh inn nons of tort whiniyir the defend* 10 : i ar ,ctT** 

"ilh fnul fr mi m*r* cinmn*tancc «vtd net of hit general goo*l cn . 
Mmi thl to rip 1 >t-” hrtntl fr 5 31 Hut this vnw m contrary ^ 

el ar wr,„lu *f nnlh rit) and do** not *•« < rn t » Ik has 1 upon nn> ^5^“, m 
( u n*i| [•» « f thv- h* of rvtl nc* InManc* on constantly ori mg • . . 

* r t» «»* »o Cm no I contra t, when th niotm of th* pirt»e** . _ 

j je t, n Imil* fa tdnr«n,t in nnv l gnl r render tin L nrral rh , nr , 
cf j«rt- r-harmt t> ih»* t »u It i* n for nfir rule if at, fn conforrm 
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to the general rules of evidence m civil ca«e* c u.U transaction should he aswr S 53 
titmcnl 1>5 Us own circum a tnnces and not bj the chnraclor of the parties Hip 
rule mn> he considered as «tUled that in civil suits evidence of character ts 
not admissible except where it is direetlj in issue ami when from (he nature 
of the ls-uc «uch PMtlenco is of bpetinl importance Whether the act charged 
or complained of lie indictable or not is, not material Hair? \ Ilci n don 5 Port 
(\hi> 882 fturi Jones § 111 The Indian Legislature has left no doubt on 
this point bj excluding all evidences of character b} this section where the 
character is not in iS'iie or relevant to issue <■* o character evidence has been 
held irrelevant m actions for robber} » to sot aside probate of a Will on the 
ground of fraud on an insurance policv when the defence was overvaluation 
for fraudulent burning of the propertv , for falsr representation as to the 
soivencj of another for tncurring a <kbt or other obligation for mahcioiislv 
burning propert} for n«-ault mid batter} for embezzlement for malicious 
mischief for fraudulent convej ante of proper!} , for criminal conversation, 
for fnbe arrest and imprisonment, for maltcioiis prosecution for divorce on the 
ground of adulterj nnd for procuring a deed of fraud Ihur Jones 5 155 To 
vomo extent the reputation of parties is liable to be affected hv an> litigation 
but thio l-s not ground on which evidence of character l-* held material in hwch 
action" ns slander seduction nnd others which have already been referred to 
In Stitch v PlunJrt 1 ^trob C T72), the reason for excluding character 
evidence is thus stated “If m ever} ca-,0 when an act of dishonesty is imputed 
the i input it ion mil} ho met h> such evidence then there are few cases, into 
which such evidence might not lie introduced trials, would Ik* insupportahl} 
tedious and the re ult of a trial would ns often depend upon the populnrttv 
of a p irty ns upon the merits of his cn o” JJutr Jones § 155 The law on 
the "abject is thus laid down b} A/re C li in Atl Gen v Bou man 2B dP 
5H2 note (a) “I admit this evidence in a civil suit The offence imputed hv 
the information is not in the shnp» of a crime It would be contrar} to the 
true lino of di Unction to admit it which is this that m direct prosecution of 
a crime such evidence is admissible hut where tho prosecution is not directh 
for the crime hut for the penalty, as m this information, it is not If evidence 
to character were admissible in such a cn c e ns this it would he necce nrv to 
tr} character in ever} charge of fruul upon the Txaso and Custom Hou-e 
Laws ” 

In criminal case", 53 In cunnml piocecdmgs the fact that , 
previous good charac the person accused is of a good character i> 
ter relevant lelevant 


Pnnciple “The object of laying the latter (character) fc*fc-** tr* i 
to induce them to heheve from the improhahrlit} that a - c e 
character should have conducted himself as alleged and tber* c rr~<efc» 

or misrepresentation in the evidence on the part of I 1 - z. s ~ P*r 

Palteson T in P v $ lannad 7 C & P G7f In ~~~r ~7 4 J n t 

“ Tt i evidence to induce them to t<av whether th*v t* iccTch vsr z r*— w>n 
with such n character would commit (he ofTrn'r ” An -ers-*CV <* 

(hen ns indiciting the probahihl} of hi" doing r- r r i 'tr* 

P»'entnll 5 ulcrmt “This f 

irises from tlie „<mcnil improbibilitr r -vr~i J- mr 
ipemnor tlmta person 5, ho hi. om'r-riT 4 npn )•" 

* F^**on fray f*» 


course of conduct' will depart fro-r 
* 1 m *o 

ti» 


°ccur, but tbej are exception 
influence of the presumption mz- 
supported b> direct and po»it| T < 
avail to control the m n ! rh 




■* V 

o r 

r -c- V « Ji tril. ^ , 

stronc 11ml cirir 'lUUerZ-^ - 1-1 t - v, “ " 

against the defendant, tl* r-ZT-Z-J— 
to great weight and wO 
acquittal ” Qtn^m r p*~g- , 


r hC F r sLg*- r r r c "‘; 

ft good ^ 

•* t, lu-T. Mali? *■’' 

jy 7 V n%. 
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Origin of the rule Character being thus relevant it follow that an 
accused may ofTei his good char ictei to evidence the improbability of hi& doing the 
act charged But up to the beginning of 1800 S, it^ admissibility wiMiot recog 
nwetl m thib absolute form I he admission of such evidence was subject to the 
following limitations namely, (1) charattei evidence was admissible only i° 
capital eases (2) *»uch evidence was admissible only in doubtful cases to turn 
the balance of evidence and (3) when the thaige of the offence "as ulimtted 
such evidence was not relevant The following passage occurs m T *1 L 
Xallei/i) Endcnce 370 (lb02, It eland) ‘ It has been lieretofore held that a 
pn omr cannot ex umne to character except in faioiem utac, when charge" 
on a capit tl indictment but the rule is now widely extended in cases or nils 
demeanour-' And this appeal* to hive been the anoient practice In A v 
Shown, 1793, the point appear* finally settled Lotd Cat Uon C J 0 1 
slid he had conversed with nimj of tilt Judges on the subject now before th 

Couit, who thought as he did, that evidence of such a natuie nugnt iH 

v ci \ niatenil, for example, suppose i man of very great property inuirtei 
for perjury when the object to be attained by the perjury ms a mere tri <*i 
for in'-tincc a shilling or suppo e a man to be chaiged with a riot o 
assault who was known to be of a peaceable and quiet disposition, evidence o 
chai \ctei in such cases, directly encountering the nature of the charge m tn 
indictment, must be of the 1 i^t impoitance Lot d lulu ai den, C J *)■ 1 
agieed with Lord Cat lion and observed that the reason generally assigned 
the admission of ouch evidence in capital cases only was altogether unsui&ru 
toiy to Ins nund It wis said to be m faiorem utac, but he had no concept! » 
lecoidmg to the principle, of sound sen«e and right iea«on, that c b' , y® 
could be videncc in a case aftecting the lift of a min and jet not evitienc 
m a case affecting his fieedom his propcity, and his reputation *• v", . 
Cat, Ft ( ase Vo 21 IT iqmore § 56 As iegards the second limitation 1 

such evidence wis limited to doubtful cases onh, the following charges to u 

jury of Laid Fllenbotough in Damons Tual , 31 How St Ti 217 are pi- 
nent ' It j ou do not know which waj to decide character should nav 
effect But it is otherwise in cases which lie clear If it could b® P®*® , 
to operate where a crime is clearly proved, it would always be brought forw . 
because then is hardly any one who ha not at some time maintained n b 
chancter If the e\ idence were in even b ilnnce, character shou1 /' " lls 

it preponderate in favour of a defendant but in older to let character nave 
onciation, the case must be reduced to this situation Wigmoif § 56 
l) v Bioodhurst 13 Ci App II 125 But now it is well settled » 
accused in a criminal case can nlways adduce evidence of his good cna* . 
in his defence In Commonuealth v Hatdj (1807) of Mass ( dl7 { , t0 fo. 
Paltmon C J, s«ud ‘that he was of opinion that a pn®oner ougiw ^ 
permitted lo give in evidence his general character in all { criminal) cl ' p ’ f 

he did not see why it should be evidence in a capital case and not in 
of an inferior degree In doubtful cases, n good gencril character, . 
« staid I lied, ought to have weight with a jury but it ought n0t j f L,i rtn t 
against the positive tc tiniony of credible witnc_«e« When the ■ u(or 
chooses to call witness, to jirove Ins general character to be good the P* . f or 

may offer nitne**** to disprove their testimony But it is not coi»j> ' ( j J( , 

tin prosecution to go into this enquiry until the defendant has yoluntiw' j, 
thunder in is lie and in «uch cases there can lie no examination as 
eularfncta II ig Lai Ft \o 22 iTijjhoic§ 5G to the 

Scope llu prosecution in n criminal case is not allowed to r c 

accused* bad chnmcUr a« a In is of inference of his guilt the re a t>vc 0 f 

ih it such evidence i« too likely to move the jury to condemnation trr® 
his actual guilt of the oflt ncc charged J? \ Bouton Leigh ckv >- . 

But the accused hunt If may nlwnvs invoke In- good char icter na ^ 
to di prove hi> comnn a ion of the oHtnce no matter what the Sr* • 
th oil me and no matter how strong the evidence against linn ~ ,t- 
Ir 5 11(f) Jin character l»v whichever pirtv ofI« red mu t l« ® 9 *° » ct 
k |Kt.iGt trail— « g houestv violence chnritv etc involved in the 
tinned Itr Jrl,„* Jn f lardy fnal J1 JIow ^t Ir 1070 B ha 
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already been stated that the rule with respect to the use of charnctei evidence S 53 
in enimnal ca'.cs was in early times confined to capital offence- c ancenn \ 

People 16 N Y ">01 ( 307) It arose out of i desire to give the accused pei-on 
ever} chance and it was considered that evidence of good character might ju tify 
an inference that the accused would not hate committed the crime charged and 
that therefore the crime was not in fact committed bj him The rule wn*. 
subsequently intended to all criminal cases Alt Gen v Bon man (1791)2 
Bar & P 532 note (a) Upon the trial of an information against X for keeping 
false weights and for offering to coirupt an olhcci X offered testimony is to his 
cluu octet The evidence was excluded, on the ground that it was not a criminal 

hut a penal action EipeC B Slid ‘I cannot admit this evidence m a cml 
nit iho offence imputed bj the information is not in the shape of a crime 
It would be contrary to the true line of distinction to admit it, winch is 
this that, in i <lue<l piowuhon foi a crime, such eudence is ulniis iblo 
but wheie the pro ecution is not dnectly for the crime, but tor the penafii/ 
as m this information, it is not ’ The Courts generally have refused to extened 
the principle beyond cases which weie strictly criminal in their nature lh< 
evidence in its nature is circumstantial and is to be given such weight as thp 
jury think propel It has no peculiar value beyond other circumstantial 
evidence, noa on the contrary is its effect limited to cases where on the other 
eudence, the jury are left in doubt It is to be treated just as other circumstantial 
eudence, and is to be considered with and ns a pait of the whole case Bam sen 
\ People, 43 N Y 6 \\ ithout it other evidence may bo convincing and vet m 

itself may be the foundation for that doubt winch is necessary to an acquittal 
Peoples, Moelt 23 Hun (N Y) GO, 65 "This is’ says Mr Aoiton ‘generally 
speaking of importance only where theie is a legitimate doubt as to the prisoner s 
guilt, in which case such evidence is entitled to weight When evidence was 
given ns to the good character of a boy who had been clearly found guilty of 
theft, an lush ludge summed up “Gentlemen of the Jury there stands a 
hoy of most excellent character who has stolen six pairs of silk, stockings ” Sec 
nl o II v 1 inner, G How St Ti G13, NottEi 231 So also in Com v U eb^let 
3 Cush (Mass) 29')= 52 Am Dec 711 the Court observed at p 323 But, where 
it is n question of great atrocious criminality the commission of the act is. so un 
usual — so out of the ordinary course of things and beyond common experience 
it is o muufest that the offence if perpetrated mut have been influenced by 
motives not frequently operating upon the human mind —that evidence ot 
chancier and of a mans habitual conduct under common circumstances, must bo 
considered far inferior to what it is m the instance of accusations of the lowei 
grade Against ficts strongly proved good character cannot avail So we have 
many times found the proposition laid down m substiuce that where the act i 
one of great and atrocious cnmtnalitv , and is strongly proved by other evidence, 
there evidence of good character cannot avail lhis is erroneous as a statement 
of a principle What is in the mind of the Court is, without doubt, that under 
such circumstances, evidence of previous good character would bp of little weight 
The very fact tint it is competent to go to the jury shows that it may avail 
Mikehetj's El § US In Com v II child 5 Cush (Mass) 29 > the Court in the 
1 liter pirt of the judgment al-so «aul But still even with regard to the higher 
crimes, te=timon\ of good character, though of less avail is competent evidence 
to the jury, and a specie'- of evidence winch the accused has a right to offei 
See Canremi v People 1G N 1 501, 305 307 Now the accused s character 
in criminal cases is always admissible W hethei, when admitted, it should be 
given weight except in a doubtful case or whether it may suffice itself to create 
n doubt is a mere question of the weight of evidence, with which the rules of 
adim sibihtv have no concern JVnjmoie § r »G 

It is to be observed that, where character evidence n admissible, there is a 
limit to the «ort of evidence which will be received A persons’ chancier is 
made up of manv different truts One trait, for example that he is n passionate 
quick tempered person nnv properly lead to an inference tint he might have 
committed some crime of violence charged against him, while it would have no 
hearing upon the question of whether ho had been guilty of a larceny or forgery 
Hence it is that proof of character where it is allowed should |h>, and is generally 
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S. 53 confined to tho-e particular traits winch liavo some logical connection with 
the nature of the oficnee chnigcd Gn/Jiny State, 71 Ohio St 55 In Dote r« 
rnal, G How St I r 5-59, 552, where the nccu c c<l was charged with M?<htious 
publication evidence w is adduced hj the prisoner that he was a faithful 
member of the trained binds In disallowing this evidence, Ihjde h 0 f 
said Do not mistake > our self fhc testimony of jour civil behaviour, going to 
church appealing m the ti amed hinds going to Pauls being there at common 
service, — this is well But 3011 arc not charged for tlu« A man ina> do nil 
this and yet 1 m a naught} man m printing abusive hooks to the mislenlinp 
of the King s subjects In 1 tunes Inal, 32 IIow St fr 1007, Abbott J 

said ‘As fai ns 1113 experience goes, the enquiry into character is ala ais 
adopted to the clinige < io where a man is charged with unnaturnl crime 
e\idence that he pud his hills regular! \ would ho m idimssihle , 

rtslme m urging 111 Hardys Inal ,21 IIow lr 107G, UorncToles Tmf 
25 How St Tr 348 ‘ The object and effect of such evidence is to disprove 

guilt by furnishing a presumption that the deft ndnnt would not have committee 
uio oft< nee and hence the chniacter sought to ho proved must he such 
would make it unhkily that the part} would do the controverted act' 
McClellan J in Morgan \ Stale, 88 Ala 221 

It is needless to dwell on the fact” sa}3 Mr Mchcliej “that the character 
pioved must lie character prior to tin time of the commission of the offence, 
This 13 implied from the \ or} purpose for w Inch the e\ ulence is admitted 
McKehet) s Ev § 118 But the above statement of law is not correct Chirac* 
at an earliei time is as much relevant as character at n later time thin ot tu 
deed in question This lelcvancy depends on the assumption that it was sub*' 
tantiall} un< hanged in the meantime. Character at the earlier or later time i» 
offered not to prove or disprove the act in question but to prove the characti er a 
the time when the deal in question was done AH that is required tint tne 
character must relate to a period proximate to the period of the BUppo^ 1 
ottuui R v bu andson, 14 How St lr 596 Similarly character in one 
place stands on piecisel} the sime footing ns character m another place y 
pei son is the same wherever he is, and it is with the person that the trait « 
concerned Mo t of the doubts, however, raised b> a variation of tune or 
place have no concern with lelevanc}, but with the hearsay use of riputation * 
evidence charactei Thus a reput uion l post litem motem imj be untru 
worth} , a reputation in a commumt} other than the prisoner s home may » 
ill founded IT iqmore § GO So far as tins section is concerned which p 
with relevanc} those questions do not arise and more so as under the mein 
Evidence Act character includes both reputation and disposition 
tance can be attached to evidence of good character where the case ‘ 1 S ain o..L, 
accused is clear When it is doubtful some weight must be give to it v ia 
Emp) ess v Nin Mahomed, 8 B 223 

Effect and operation of evidence of good character Good 
should be permitted to operate as a positive, appropmte and sUb . ," eIX 
defence No distinction should be made in application and effect, bet" . 
evidence to prove exculpatory facts ind evidence to prove the character 0 
accused State v Munj 118 Mo 7, 25, Stale v M< AoZ/i/ 87151 , 

v Slannaul 7 C & P 073 Both rests on the «ame basis A man nnd 

character is a fact makin® strongl} for the inference that he m ,nn0< j.i m g in 
not a mere make weight to be thrown in the ■scale if his guilt is * iel f ^necial 

the balance Underhill Cr Ev § 79 Though good character is 01 ® 1 13 

importance when the inciiminatmg evidence is wholl} circumst uw u e( j 
not to be rejected or even disregarded when the evidence against the 8 
is direct State v Rodman 62 Iowa 456 = 17 N W 663 And, es ep 1 . 
few early cases {Rex v Turner, G How St Tr 565 613 Com v TI ebster, b ^ 

295) ns admissibility has never been limited to doubtful cases, or to too « 
which the other evidence was contradictory or unconvincing Underhiu *■ 

§ 79 It has been usual to treat the good character of the accused as evin™^ 
to he taken into consideration only in doubtful cases Tunes have generally bee 
told that where the facts proved are such a& to satisfy their minds of the guiu 
of the part} character however excellent is no subject for their consideration! 
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but when they entertain an\ doubt ns to tho guilt of the party, they may S 54 
properly turn their nttuition to his good character It i«, however, submitted 
with deference that the good charm-tor of the pnrtj accused, when «ntisfnctorih 
esfcibi iMicd, is an ingredient which ought always to he submitted to the jury 
togi t her with the other fnetnnnd ciruiin^tnnccs of the case The nature ot the 
Uiargi and the e\ ldoiKo h\ which \t is supported will often render «udi 
ingredient of little or no \ line but tin more correct use seems to be, not in 
mj c i e, to w it Ini mu it from consideration but to leave the jury to form their 
own conclusion upon the evidence whether an individual who°c character was 
provionslv unblemished, has or has not, committed the particular crime for 
which he is o died upon to mistier 2 7*im O "S > The correct rule is thnt 
m nil ctses n good character, if proved to the satisfaction of the jurt must he 
consul* red people v Van Dam Ju Mich \Z~i 

Good character, though never conclusive may acquit if it creates a 
reasonable doubt 1 hough evidence of good ch iractu should id wnj s reu i\e 

due consideration tho fact thnt llu defend m t has established a high character 
for ppioe or honest} furm-du.*, no reason whj the jtirj must believe the evidenci 
oiler* d on his behalf if it is weak and contradictor} Stales Inoun 34 fe Car 
11 lb ( Vm 1 The rule is that evidence of good character mustalwajsbi 
considered not alone but in connection with \U the evidence hearing upon the 
question of the guilt or innocence of the accused I'll* jury have no right to 
sep mite it from the inns-* of the totunonj and to saj thnt tlicv believe the 
accused has a good character and that then fore thej will disregaid all the 
ividence of guilt Sued \ Shite, lo 2>eb 20} But while proof of unblemished 
character alone maj not he sufficient ns igainst proof of guilt beyond a lea on 
able iloubt, evidence of good ch irncter should „o to the jurv w ithout language of 
disparagement bv the Court, to lie considered with all tlie evidence and not 
indcpendentlj of it Spnnqfield v Slate OC Via 81 In a criminal case the 
circumstances maj be such that an estiblished reputation foi honestv and 
mtegritv would creaic n reisonablo doubt of guilt and riqmn an acquittal 
though, aside from such r*putation the evidence might be convincing, anil 
justify a verdict of gmltj Undeihill Ci I2i §80 If tho evidence of guilt 
is so convincing tint it precludes a reasonable doubt, an acquittal will be justi 
lied if the evidence of good character considered m connection with all the 
other evidence, raises it reasonable doubt Commomiealth \ Cale t 220 Pa 
138 { li» ) Evidence that the accused is n man of good character considered tn 
connection with the other evident c maj be sufficient to create a reasonable 
iloubt of guilt where such a doubt would not otliei wise exist The verdict of 
the jury, however is to be based upon the whole evidence, nnd if, after consider 
mg carefully the evidence of good character, the jurj stdl believe the accused 
is gmltj beyond a reasonable doubt the} aie justified in rejecting the evidence 
of good character Urotute v United Slates, >G C O A 31 The mere fact that 
a person has enjoyed the confidence of his superiors or that he had in fact led 
a life of honesty during the pa-jt is no reason to suppose that, he will not 
succumb to temptation at the close of his caicer but before a man of this type 
nnd such antecedents is adjudged guilty the evidence against him must he of an 
unimpeachable character Mnnqnl Tint v Fmpeioi , 10 I ah L T 202 = 29 
Cr I, T 740 


54 * In ctmunal pioceedings the fict that the accused 
_ , , , peison has a bad chaiactei is lrielev mt, 

tp^ r Mt' 1 retv'nnt' r ”x " nles,:| endence Ins been gnen tint lie hn i 
cept m reply good charactei, in which case it becomes 

lelevant 

Explanation 1 — This section does not apply to cases m 
which the bad charactei of anv peison is itself a fact in issue 

* This section was substituted for the original section 54 bv the Wm., 
Evidence Act (1872) Amendment Act, 1891 (3 of 1891), « G 
91 
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S 54 . Explanation 2 — A pieuous conviction i** lelevint ^ 
evidence of bid clmactei 


Principle “(Character) is strictly relevant to the issue , but it i? not 
'mini si bio upon the part of the pro ecution because, is my brother Martin 
say-*, it the prosecution were allowed to go into such evidence, ire should hive 
whole life ot the prisoner upped up, and, ns Ins been witnessed elsewhere, upon 
a trni tor minder vou might begin by showing tint when a boy at school the 
prisoner had robbed in orchard and «o on through the whole of his life , and the 
lesult would he that the man on his trial might he overwhelmed by prejudice 
instead of being convicted bj that affirmative evidence which the law of thi* 
counliy requires The evidence i-> relevant to the issue, but is excluded for 
le isons of policy and human itj , because although by admitting it vou might 
ainve at justice m one case out of a bundled, vou woul 1 probablj do inju tiu 
to the other mnetv nine” Per I Vi lie? J in J? v Ponton, Leigh & C o20, jIG 
In the same case Mat tin B said There would be great d mger that the pri oner 
would be tried on the evidence of chai actor, instead of on that bearing moie 

dneetly upon the offence charged ’ Evidence of chaiacter and previous conduct 
of i pusoncr being matters of prejudice and not duect evidence of facts relevint 
to the charge against the prisoner, ought not to be allowed to go to the jurv 
Queen \ Ui/funt Nath, 10 W It Cr 17 B v Tube} field, 10 Cos 1 AmntaLal 
Jin i(i\ Emjietoi, 42 C 937 But after a defendant has attempted to show Jus 
good charactei m his own nil, prosecution mav in rebuttal ofter as evidence ln$ 
b id diarachr II iqmorc § 38 The reason foi the reception of this evidence l 
thus tated by .Tin /e J m B v Routon sup) a “If the prisoner, having a had 
character misleads the Court the false impression should be removed 
also Pei Aide) non 13 ana GampMl C J in B v Shrimvton, 2 Den, Cr 0 SS 
In Imn Mansfield s phrase, the defendant by goin_ into his own character ‘g | ' ps 
v cliallenge to the prosecutor ” Chile v Pei mm, 2 Ath 333 (339) 


Old Section Befoie the amendment of the section by Act III of 1S01* 
s G the ection ran as follows ‘ In criminal pioceedmgs the fact that the 
accused person has been previously convicted of any offence is relevant, out 
tho fact that ho ln» a had chanctei is n relevant unless evidence has been given 
tint he lias a good charactei in which case it becomes relevant {Explanation 
I his section does not apply to ca-es in which the bad character of any person 
is ilsolf n fact in i"ue) S) undei this ‘-ection as originally framed, previo' 1 
convictions are in evay else admis ible agun t an accused person QMf‘ l 
{'X ie Z )oc! U °.n C \ C,lu,lcfe > Dn " W C 721 2 Wc.r 7G0, Emprecs v Sidf 
A U Is ISSb 47 but s ef hash ni i Dosadh v rmpiess jG 7G8=-6 G L B f J. 
"hire v linn n being tried upon i specific charge unless within the low* 
turner'' of the law proof of a previous conviction is illowed for the purpose or 
proving guilty knowledge, or whatever it might be, no question ought to J' 
permitted and no ev idence allowed to show that tins is a man of had and iu« 
lionet ch under But if the iccu-ed at Ins trial chooses to put ml 3» p 
question of his good chirmter it 1 then compi rent to icbut such evidence *>> 
giving ev idi nee of general civil reputation Queen Empirs sv Hughe* 11 ‘ 
2»**A Is 1891 170 


Scope of the present section As a general rule the badne s of jj 
chirm ter or nputuion of the accu cd is not a fict in issue or rcle?* 11 * * " 

v in nn< it is not porous iblf to shew that he is of bad charictcr or ihn* he u 
a giiieru dispo ition to lonumt the same kind of offence ns that of w my 1 
-Un N imlK Ufi * It is not competent for the prosecutor to adduce 
tending Io-Ikvt tlint the accused has Iwn guilty of criminal act? olhir tl « ' « 
lnnw» cOvi red l.y the indictment for the purpose of leading to the conclU 4,on 
that the a, cu«n| i? a person likely from In* conduct or character to have com 
""/>***» f? r w,,uh !,f> " »**«nc tried \h! ,n v ill (Jen for A 
(1MI) \ C >< flit nputation of the accu cd may he made relevant to the 
I 11 !>> the nay rd if lie tenders evidence to show ihnt he is of good charter 
In nil « rinimal prueeedm^s tlx accu «| ,< allowed to call mine s to speak ot 
his ^ oo-U Inn t<r (u/* « C r J ate p jin 1 he r. nson for exclu huff 
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ovtdihee of tho acs.il eds bul tlnracter by tlu prosecution is thus ‘•tilted 
by James hi james Stephen in Iih gtnord mom of the Crinminl Law of 
England at pn 109 JtO A mans ginernl bail diirtaer is n weik in on 
forbheving tint ho was concerned m nny particular cnmitul transaction, 
for it i*, a urcuni-tnni o common to him and hundred** ind thou ahd* of ollu r 
people whereas the opportunity of commutin', the crime and facts immodiitolj 
connoited with it an mirk* w Inch belong to very fur peril ips only loom m 
two persons If goner il bad character ts too remote a flat hot i the pirticulir 
transaction* of which tint p cnornl bid character i* the effect, mo still further 
removed for proof, accordingly it is an inflexible rule of Tugli h Cnnunal 
Liw to cvcludi c\itlence of such transactions Woodtoffes Ei \> 4)1 
Under this -cction the fact that the accused ha** a had chnractrr is nrile\ int 
and cannot Ik admitted whether elicited by the prosecution or In the ilifonci 
Vi lfym v Am*; Eiiipcior, b Ij B R 1=0 Cr I> J o7b-=2 Ind Ai* 
319 1 lie law m Indi i was the same mn before the pissing of the Indian 

Fvidenco Act Queen v 1 ft/umi, b B L R App 108=*15\\ K 57 Cr , Queen 
v Ifr hart/ 7 A\ K 7 Cr , Quern \ Phoolehaml S W II Cr 11, Queen \ Oo/tnl 
Thaloor GW R Cr 72, Queen v \\ R Cr 17 Queen v Atifum 

s hnJh , 10 M R Cr 30 Her/ \ Tunmt 2 B II C 125 But tin* section 
Ins no hearing whatever upon the question of the rtleianev of t pre 
vious conviction after an accused has been convicted of the offend with 
which he ha*- been clnrgul and for t\ie purpo o of enhancing the on lance to !>• 
pi -ed upon him \»/a O 1 tn/i v Queen runnels L B Iv (1872 lb92) -119 
Empctor v hmatf 10 Bom L Iv 9-14—20 Ind C i 995=16Cr b I M Quern 
Cmpresf v Nqn Put Pon L B R (ls93 1900) 91 Ifusirv Fmpeiot 7 P R 
IbO > Cr Queen hmpres* v Ega }ou U B R (1892 — 1890) \ ol I 82 
bo a trying Migistritc ought not to tike any previous conviction into considira 
tion for the purpose of cstiblidnng the eliuge upon which the accund w is 
tried and deciding a** to the guilt of the accused in lespect of tlu offcuct foi 
which he v\ is tried Queen hiuprcn v Nya Pt/i, T B R (1893—1900) 93 

"Where evidence of the good character of i n aceu ed per on has not been 
given evidence of his previous bid character h irrelevant at any stage or a 
criminal proceeding Ida \ Emptes?, 15 P R lb^S (F B) Nqa Po v A E 
8Cr L J 411 Such evidence is only r* lev apt where the accu ed has shown 
th it lie Ins a good character or wheie the bail character of any person is itself *i 
firt m issue Ilavirv Empt es* 7 P R 1895 Cr Except for the purposes of 
iw irding cnhinced punishment m cas s falling within the provisions of « 75 
Pen il Code evidence of previous convictions after amendment bv Act III of 
1891 s G stands upon the simo footing, ns ngard- admis«lbllitv as other 
evidence of bad character Vasir v Em/ne »•>, 7 P R 1S95 Cr , Empetor \ 
■Hlomn/n, 5 Bom L R 805 = 2S B 129, Emneroi v Ilurpcd 5 Bom I R 1034 
In a trial for nn oflence under « 101 where the chanctei of the accu ed is not 
m issue evidence of bad character or reputation is not admt&siblc and therefon 
evidence of prev ions convictions cinnot be adduced Manhunt Pm si v Queen 
rm/n css 27 C 139 = 4 C AV N 97 1 lie good or bad charictor of tlu accused 

whenever relcv int must be with respect of the «pecies of erimes chaigcd igun«t 
him Ii v Hanlon Lei„li & C 520 (537) Captain huhl s Trial, 14 How St 
Tr 14G Evidence of bid chnncter cannot be „iven for the purpose of showing 
that the accused were of such a disposition that they wcie likely to commit the 
crime charged But th it prohibition doe* not in any way affect the ev idcncn which 
i* required to prove a motive for the crime which is otheiwise relev int Janu a v 
Emperor, 5 P it 03=93 Ind Cis bS4=7Pnt LI 396= A 1 R 1926 Pat 232 
In England the law makes a di hnction bet\ve< n the question of the guilt 
or the innocence ana the question iristng after the conviction of a> essment of 
the punishment which ought to be impo-td upon him For the fir«t question the 
rules of evidence are trictly enforced and only matters properly relevant to th it 
question can bo proved Evidence of the bid clnrneter of the accti cd includin'* 
evidence of previous convictions i* generally nndmi-siblc, though in speci il case's 
it miy be admt«Mhl t But m as*c* mg punishment the Court tahts into consi 
duration not only the nature and circumstances of the crime itself but matters 
extraneous to that crime There may be matters concerning the accused himself 


54 
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S. 54 such as hi«> chaim tor and nnttcedenls, or m itteia which have no direct relation 
to him, such a® the stile of the crime in the country ^onerull> or in th< particular 
locality Aud m regud to this second question the ordinary rules of 
do not apply or at ltast uro gicitlv n taxed ihe Indian law has adopted ine 
policy of leiving tho assessment of sentence m the mini to the discretion e 
Court hying the ca-e Jhis section of the Evidence Act has no hearing w 
c\er upon the question of the lelevanty of a previous conviction , after an 
accused his been convicted of the offence with which he has been charged * 

relev int for the purpose of enhancing the sentence to lx pissed on him -kwj 

a \<jnBa, lllfnd Ci® 453=29 Cr L T 809 = A I R 1928 Rang 200 (h 

Accused person’s bad character is irrelevant lhe evidence mere!) .to 
prove that the accused person’s charicter i® such that he is likely to con 
the act of cheating with which he is (harped is not admissible Gudhari 
Cwnn, 2b P \\ R 1910 Cr =6 Ind Cn® 964-11 Cr L T 428 Fothepio* 
cution can not show the bid character of the accused in the first instance, 
before he offers to prove his good chancier Iehenlhat\ Stole 30 

(.75 Undeihill Cr A § 7b ‘ The i ulc and practice of our law m relation ^ 

evidence of characti r rests on the deepest punupks of truth and justice j 

protection of law is due alike to the nghteous nml unrighteous I“ eS t 

justice shines ilihe for evil and for good the ju-t and the unjust Tne crime 
he proved, not presumed , on the contrary the most vicious is presumed In ? 1 . ce 
until proved guiltv The admission of a contrary rule even in nnj . Jj u5 e 
would open a door not only to direct oppiession of those who are vicious oe ^ 
thev are ignorant and weal hut even to the operation of prejudices as t ^ 
gion, politics character profession manners, upon the minds ot none 
well intentioned jurors Per Fciflanl Sen in People v If hile 24 *y n “ j , ot 
JViqmotc $ 56 So character in the sen e of reputation or disposition ^ 
lelevmt when it is offered against the accused I? v Cole 1 l [ft m Jin 
Tho whole philosophy of the subject in thus summarised by Fenhan 
People v Shea 147 N Y 78 (Am) when he -aid ‘Two antagonistic 

for the judicial investigition of crime md the conduct of criminal tria ^ 

existed for manv years One of these methods favour* this kind ot ev i 
m order Miat the trihunal which is engaged in the trial of the llfe 

Imp th< benefit of the light to be derived from a record of the w “Ole p afl j 
of the accused his tendencies his natme hit, as ociates his f nV 'hn& i 
in hne, ill the t vets which go to make up the life of a human being , (tt 
the method which is pursued in Fr vnee and it i® claimed tli vt entire {ted 
is more apt to be done where such course is pursued th in where it is at jj U 
The common law of England however has adopted another and, ®o ia >(1 
party acou®ed is coneerned a much more meiciful doctrine In order g Vl iIt 
his guilt it is not permitted to show hi® former character, or to prove , ]e 
of otHei crime® merel \ for the purpose of nixing a presumption that ^ 0J) » 

would commit them would b«. more opt to commit the crime in q . 
ir.^mo.c § 57 Snmhrlv Doe J in Da lint j v IT et,Unorcland 5 J ^ of 

(406) sud There is an exception (which is a peculiarity of prooe fln j 
Fnglish origin) excluding leleiant evidence of a defendant® j,, c li l ,e 
notorious di«po ition to commit such crimes or tort® a® that will n g j rt 

is charged That such evidence is lelevant the law achnovie 

receiving in criminal ca®es md in ®ome civil cv®e® evidence w ® fitted 
ant s good cb meter in his favour and allowing such evidence to '1® t j, cr per 
and by receiving evidence of the character of witnesses and ot nl the 
son® The exclusion of such evidence i« a plain departure 0 n 

g. nenl principle which admits iplevant and material ev i deuce There s ff 

10 believe that thi® exception originated in a usurpation of legieWhve I 

bv English Tudges Jed b\ merciful impulse to mitigate the cruelty of a f $ 
criminal <odt by throwing obstacles in the way of its operation’ r vowing 
>7 J valence of bad character cm not be given for tho purpose of do ^ 
that tlie nccai ed were of ®uch a (ltspo ition as they were likeiv to comm* f 
crime charged llut after a defendant ha® attempted to how his good chnra 
in his own nul prosecution may in rebuttal offer ns evidence his bnd charnc 

11 i gtnore § 58. 
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Unless evidence Fas been given that Fe Fas a good cFaracter V hen S 54. 
ever the accused shall introduce ev idence of good character, lebutting evidence 
to show his bad character, but onl\ ns legardo th< trait involved m the crime 
chaiged agamst him, is always admisoible J jhnbou v stale 7 lex App 5b5 

A.nd this ir> the rule even though the evidence of good character was elicited 
upon the ciObS elimination ot the witne^-es for the prosecution Reg v God 
bury 8 C & P 67b , R v Shu mp ton 2 Den C C 506 In England mil Amp 
rica the evidence of b id chu actor is governed by the sime rules whether elicited 
from independent witnes a es or on the cro->& examination of the accused I\ecnc> 
v Slate, 18 Ga 191 M>») In England, by Ciumnil Evidence Act, 1898 (fetat 
bl & b2 Viet C 3b) an accused can be examined and cio^ ex limned So in 
R v Bcccham (1921) 3K B 4b4=9uL I Iv B 1370, where the iccused was 
charged on indictment with man slaughter, it being dleged that by driving his 
motor car it an excessive speed he ran down mil killed i boy, the accused in 
cross ex immation vv as repe itedly asked ind pressed to answo tin question 
whether he did not buv the motorcar because it vv is c ipable of being driven 
it high speed and he at last teplied “It did not appeal to me for that rea on, 
because I did not caie for driving at a high rate ol speed my self M lhe piosecu 
tion, tre iting that statement as evidence given by tht defendant of his good 
ch uacter is i driver, then asked him whethei he had no* been repeatedly convicted 
of driving to the public dinger and the iccused being required by the Judge to 
reply admitted that it w is o On appeal —Held th at the method of cross 
examination by whu.h the accused had been led to make the above quoted stite 
meat could not be approved and that bv making the statement in the ciicum 
stances he could wot be tvken to have given evidence of his good character 
Similarly where a witness tailed on behalf of the accused volunteer of his own 
accord a statement as to the accused s good char actei lie cannot he «aid to be 
endeavouring to establi h his good chmacter R v Redd (1923) 1 K B 104= 

92 L J K B 203 In that cast a witness named Httfttunv wis called bv the 
atai-ed for the sole purpose of producing some lettei- This vvitne-s without 
any quo tion being put to hun by the accused, voluuteeied a statement ar> Ji 
regard to the appellants good chiractei Aiory J in delivering the jjdgojr' r 
of tin appellate Court said “So far a-, the evidence given bv lb" 'wm.-s 
TI ill iamb war. concerned the Criminal Lv idence Act 1898 (G1 A 62 Via C. & * 
docs not apply at all but the m it*er comps within the cav of Pc? v {? uTwn^ 
i>u]»a 0 he principle laid down m that cl p vv is correctly stated s ^~s7uisif T r 
Cnnunal Pleading {2Glh Ed) p 306 which l- a- follow- ‘Jf th* -atj-r- 

vours to establish a good characti r, either hy calling witr* — ar 
cros - 5-<xnmimng thp witnesses for the pro ecution the p-o-esntinr 5- jcT'itt 
m mo«t c ise= to give proof of the prisoner's prcviou armr^nv. g Tie <~ti •*cr’-> 
i& whether the appellnnt here was endeavounng to pseFTst. -r ss.Trv^-*' 

Within the meaning of that ntlt In the opinion cf im- Cjrnr: r~» > 

was not endeavouring to eslahli h a good chara-car rrer>- afar 2 —*-- 

whom he called volunteered a statement a t> 

not onK uninvited but prohibit Trrr- v * „ . 

thi r» fore tin uue tions put to th« vutne - re-* j, x ^.jsssaxW — - 

dene., of bid character ng*un«t lh° j: 5. * V»'?ftr»r 

dready put his < character clearh and >5r 5 -xk 

137 Vm State , Be 0 nrr 191 Jfo ~ T*. -A TV- 'J* 

incidental l v ami indirectly .r x r >- -,,-Z ~ ^ 

hecau-o witm c- to good chan r*--.r . '* * 7* . 

!J '!F, C V' ,T - ' 5 T zS-’~ " 
rl - ht 10 .•«« ""th inl.-~.cj. ' Z1Zi~ 

oxaimm Ins wiim *■ ss — . 

to the ground 6 of th*r- 1-7. 1 — ^ ^ c * x 


that the prisoner dx— -vr — 
unju t that he \ ~ 3 ~,' 
unde-<rvp<l R - 
donee of a j jr-rx - ^ 

prevent ti-= 


- ■ 
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72G 


1III INDIAN I \ 1DDNCI U1 


S 54 committi d without it dt bom t int« niton I mprror \ Ihlhtiuar 2S Put 1 ! 

I Iv U1-.IM2 Iinl ( n 192*- 2*v ( r L I 370 lit* prr "timphon aniii? 
fiom < v idcnct* of good char ict< r utid of tin fnct that mi nccu <d ptr on «* nn 
« tluc iti<l min ot „ovl funilv tuimiclioii which would r« n«K r it prtutd fan f 
until tl\ th it Ik wouM In guiltv of ermu •* of violent r, cannot be J»rt» *tl • c0 
fit m tin < i < <»f « lh no s on„imitin„ in i \tn mo political filling /a re 1 oqnn* 
1 htt/ui (j M I 1 17-11 (r I I Jo** ( lint Cn« Too Hut m oilier cn*f"th* 
good dim ictei of nn nrui id pi r on mid tin in igmhi ltici of tlio grim which 
would it suit from tin «fh nee commuted In him nre ciruim twice* which in 
irunin tl ca m h tv< occit lonnllx *ri it wright hut m ilhir of them can ill l* 1 1 
of ilcir mid undisputiil fact" hoicnwtcul of Hrnqal V Lnirth Chtnvlff 
lht J10 

Explanation I 11 m- section ts not apphcible m me when lh« bad 
cii u ict> i of tin iu u rd itsilf is a fact in him hhtlaunn \ I mprror, \ I “ 
192S Omlh J »U ‘-uch hid eh uiicti r of nu nieu i <1 proxt s a fact m t ue under 
< Ii iptci Mil of Part I\ of the Crimmil Pioeolun (oh *-0 fat as "ctioii 
110 of the ( rnmnnl I’rouduri Coih i coiicirnttl the i viib nu th it is rciium<j 
to jnMifv an Oiili r undi t that ection mu t ho cviihnci that would prov 1,1 
tin lull id In hi-, m nil ri putc or olherwi i comes w itlim the t itegorjoi 
one of the claust of that ‘action s hrr /aman v Pm p re v 10 I’ H % 
ilu f ict that tin nccu id had a had eh uncter ts not trrtli x mt under * ji o\ 
tin I xidime \ct wlnn ilu ixidenu rilatin„ to it is not gixui for the purpo- 
of -howtn„ that tin new id was a lud eh meter and xvn therefore like «' 10 
commit olhmis ot the I mil of which lit ha bun conxteted Vaulal Earn v 
Finfcroi 2 Dili I J G r >{ Evidence that oinc of the men cd ran cocaine am 
„amhlm„ den" Ion,, before the ixistmce of the consume} which wn« the w’v 
of the ihm&i > xx is held ad mi sible tlm pro edition ca o being that -on le ot « 
tccitedwiri Inst tin own togcthci bj frequenting or running such dens an« 
th it tin > i ontmued to iru Lt at such place s for the purposes of the eon p 1 roe j 
i h u {,ed S/a/ Sw//j \ Lmpeioi 4G C 700 = oOG L T 233® "» I l ,ul V 
»1 If the ixidenu of i bid character is inti oil need in order to e tiblt 
ri lex ant fict which cinnot hi jiroxul altitude t ho evidence of had character 
ulnii-sibn Ilms when exidence is given in i c tse of niuulei to prove i 

the iccusctl had co nmitted theft thoiujh it in ix he excluded as being c ' 1( | e1 ]^ 
ot chancier tt is admis ible to pioxe a niotixcor is exidence to prove a 
mil i souation A /nlaitan \ Lnwaoi. 3 O Y\ N 7G0= \ I “ 

Outlh 4o0 

Explanation II Whenever undei thi- section evidence as regards 
chan tei of an accused is xdim sible his previous conviction i= al-o td»u S1 ' ) 
is evidence of his lnd ch u ictei But in other cases evidence of previous con 
vit tion is not admissible unless iccused produces ex idence of ins own * 
charictcr ‘-uch evidence of tin previous conviction of an accused per - 
imounts to evidence of had char ictei Tela Ahir \ Empcioi 9 Pat J' 

7Ub — GO Inti Cx o31 = 32Ci L T 219 Ihe evidence of previott- 
m ij be considered in enhincin 0 the sentence aftir the chaigo i- proved ( 

Bui v Enipctor oO W N 124=109 lnd C is 349 Upon the convicts ^ 
m accused ihe Court has to determine what punishment to awaid and efl lP 
this should taki into considcrition not onlj the nature and grivit) 0 f 
ofience committed but il«o the character of the accused The bid cln rflu . 
the lecU-cd then becomes i fait in issue Pv idence of b ul char icter 7 

id mis ible as atfe^tin^ the sentence evidence maj be s iven only °* 
reput ition ind generil disposition and not of pnrticulu acts bx whion « l 
tition ind di-»osition is shown Evidence of pievious conviction jo an 
tion to thi rule Evidence of depirtmental punishment i inndmi "inw 
th< xbove pmposc J\aya ro v Oitccn Ptnpicsi L B R (1893-1900) o " 
Ilu object of this ~ection is to la> down that evidence of bad chai teter incluanig 
i previous conviction js> as i rule imlcv int to help to establish an accui>ei 
person s to uilt but not to laj down th it it m ly not he taken into iccount m 
pis in., -cntencp Safan v Z7i npnor AIR 1U29 1 1 oOO Emperor V 

1 mail 39 B 32Q=>blnd Cas 993 


/ 



scopr or Tim srcriON 


72 7 


Character of prosecutor when relevant In n pro«ccu*ion for rap* , m S 55 
for attempting to commit rape or for indecent assault, the accused i- entitled 
to cros ‘'-examine the pro ecutton, and to call evidence in order to -lion that 
•die has \ general had character in re-pect of chia-tit) or mornlitv is for in fance 
to prove that «he is a common pro titutc /? v (hv/c, 2 ‘starl io 211, It v 
Bain, 1 C ill* *»S9 If ills I i 2nd Ld p S9 In all ca®es of tins cliaractei 
the absent of the wUne* to the act is the material matter m issue and on that 
question the defence general!) rests on circum tantial tc*tnnam In (liter 
mining that question which is pm el) a mental act it is important to a-tutain 
whellnr her on-ent would from hci previous habits be the natur il result of 
lu r mind or whether it would he liiconsisti nt with her previous life and repaid 
nant to all her moral feelings Siuh habits as me imputed to the \\itn< — b\ 
tins inqutrv have n tendmov to -how -nth consent ns the natural operation ot 
her propensities and nlmt the mforeme or neci— it) of actual violenci la 
Ivlin m 1 m ^latc \ Infineon 2b \ t r »lt, If njinoir § G2 , It v Itijain 2 Cox 
C 11"), It v riswifjton, 1 C/OX Or 1**, It v Clay "> Co\ Li Ufi It \ 

Ito! ini’! 2 Si A, R 512 fiu/loi § 3f>) lie maj n!-o cions examine (- 1"» 
i nf i a R\ Ma> tin GC IP 502) and give evidence (Reg v Rain/ Is Q B D 
IS1 , R v (• rxlnofl 11 Cox 410) of specific acts of immoralit) with himself 
ns the) arc hold to lie relevant npon the que-tion of consent II dh Pi 2nd 
rd SG I urther than this he ma) cross examine her ns to specific acts of mi 
moralitv with other men hut in this else evidence mav not lie railed to contra 
diet her answer- and she maj even decline to answer nt all It v Hodgson 
H A, H 211 R v Holme i L II 1C C h 3-11 If t udence of had iharictei 
is called b> the neciibod the prosecution inn) call evidence to relmt it TI ills 
A 2nd Ed 8 C 


55 In civil ci'-cs t!ic fact tint the clnnctei of inj pci son 
Character as nflect n such as to aflect the amount ol damages 

i'i- damages which lie ought to lcceivo, is idea mt 

Explanation — In sections 52, 53, 54, and 55, the woul 
“clianctei ” include* botli lepiitition and disposition , but ^{except 
as piovided in section 54,] evidence inaj he given onl> of geneial 
leputation and geneial disposition, and not of paiticuhi uN 1>\ 
which leputation oi disposition weie shown 

Principle A principle of the law of damages is involved i e whether 
compensation shall be regulated according to a cea lam fact nnmelv qnalit) of 
nputation if joo, reputation becomes material, if no reputation is immaterial, 
and will not bo considered II iqmotc § 70 

Scope of the section Character i often b) the -nhstuntive law of the 
else, a part of the issue and i» not used as tending to prove an) other f ict In 
such i case its admi sion involves onl) a que-tion of that, substantive 1 aw ami 
no que-tion of evidence Qreenl Ei § 14(d) "N hero the char ictci of a per on 
affects the amount of damages such character is a part of the i-s>ue V\ heic A 
®ues B for defamation and the is-ue 13 as to the proper amount of compensation 
the que-tion an-es whether it is fur to measure his compensation by tin 
qualit) of his original actual standing in the eommunitj, and m particular 
whether the fact that he had little oi no reputation to lo»e mnj be considered 
a- good reason for diminishing the damages accordingl) It must he noticed 
that the ca-os generall) d**al not with actual character but with reputed 
character and further more that this reputation i* not offered evidential!) , hut 
ns an element brought into is-ue b) the law of the ca e II iginoie § 7(1 It 
i- obvious that on the principle so generall) accepted for an action of defama 
lion (tide infra) the plaintiff’s reputed character mn> be considered, in mitigation 
of damages in any other action in which the law of damage •> recognizes the 

* lhesc words nnd figures in the Explanation to section r n were in® rted 

1» the Indian Evidence Act (1872) Amendment Act, 1891 (3 of 1S91) ® 7 
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S 55 harm to reputation a* one of the elements of recovery This Ins always been 
conceded foi the actions of seduction criminal cover-nation, indecent ns # iiw» 
breach of pi onuses of marriage malicious prosecutions, etc If igmoie § 70 

Character evidence m suits for defamation Whether, m an action for 
defamation, evidence impeaching the plaintiffs previous geneial clnricter as 
showing that at the time of the publication lie libourtd under a general 
suspicion of having been guilt} of the charge imputed to bun b> the defen 
dant, is admissible as affecting the question of damages is n point which has 
been much controverted On the one hand it is urged, that the admission of 
such evidence would be cruellv unjust, ns it would throw upon the. pluim« 
while seeking rodieas m n Court of Justice for a specific injury the difficulty oj 
showing an uniform propnety of conduct during his whole life, and worn* 
give the defendant an opportumtv urnlei pretence of mitigating the damage* 
of continuing and agginvatmg the original calumny , and that too, under 
circumstances when, from the absence of an\ plea of justification, Ins opponen 
was utterly unprepared to disprove the aspci noii fcnjloi § 359 “Therefore 
them is full concurience of opinion mnong-'t the whole Court that suJi genera 
evidence of bad character is not admissible and that principally on in 

grounds that a part} cannot be expected to b< prepared to rebut it, ind that • 
if were to be received, inv man might fall a victim to a combination made 
rum his reputation and good name even !>> means of the very action w men » 
should bring to free him 'elf from the effects of malicious slander * 
Oiaham B in Jones v Steiens, 11 Price 235, 25G 269 In the * inM \ ®Vi 
Om iow B said 1 If ever it should (become the law that such ev idence sno 

be admissible) the libeller will become a much more general character than 

find him now for he will derive protection and impunity from the npprene 
■-ion and dread, with which the object of his malice would naturally be pos <*& 
of ie«oi ting for redress to Courts of Justice to vindicate his name, where it wo 
be permitted to the defendant to bring forwaad testimony of general badcnaric 
which from it* mature it would be impossible to disprove , whereby they m ® , 
become the means of putting the libels of which they complain on the rec 
of the Courts of giving a wider circulation to the calumnies contained in l 11 ® ,. 

IT igmoie § 70 So it is further contended that if such evidence was numi&s 
any man might fall a victim to a combination made to ruin his good nanie,* 1 * 
by means of the very action which he should bring m order to free him elt 1 
the eflects of malicious slander , that timid though well conducted men, « 
consequently not choose to vindicate then characteis mCouits of Ju°tice anti i ^ 
libellers would enjoy a most dangerous impunity lai/loi § 359 i<> tn | e 

is replied with much foice, that though the arguments on the other ^ 
would be entitled to great weight if the question respected the Wgn g 
proving particular nets of misconduct they do not applv where pvUC " e1 

offered ot merely general reputation , that every min who demands comp® 
tion for the ruin of his good character ought to be prepared to remt 
evidence of his general bad character that the danger of admitting testin 
of this kind is only imaginary since the witnesses on cross examination « ^ 
be compelle 1 to state the grounds of then belief that as any fam ,r ® j, 
ev idence would probably much increase the damages witnesses would sc ^ 
be called, except m support of a decisive case , that the law will not P reS j!j ( f M j to 
existence of criminal conspiracies »o ruin reputations and cannot he m° , t jj e 
suit the convenience of irrational timidity that to estimate theext e 
injury which ft plaintiff has sustained and consequently the amount ot < i ue0 f 
to which he is entitled the jury must fir^t ascertain what was thereat ' ^ 

his character at the time when it was attacked by the defendant, and, j^t 
can be t, if not only arrive at a «afe conclusion on this point, bv mqu ,l,n ? 
opinion was previously entertained respecting him by those with whom >> e . 
personally acquainted Taijloi § 360 citing Richard* v Rtchanh 2 ’ftv 
r>-»7 Ijord Leiretltr v II alter 2 Cimp 2 »1 Belly Patle 11 Ir Law it ^ , 
41 t The reputation cannot lie said to he injured where it was before destroys 
<0 where the plaintiff has previously extinguished his own character ha has n 
ba is for an action to recover compensation for the loss of character anil U 
consequential damage The law considers hnn ns bringing an action of untiw'S® 
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to ft thing which docs not exist Holts note to Holts N P 308, Migmoie g 55 
§ 70, irilhaws v Callendai Holt HP 301, Emei \ Marie, per Lout 
Ellenborough, cited m 2 Camp 253 lhe reason for the admission of such evidence 
is thus given by CaieJ in Scotty Sampson, L R 8 Q B D 491 "Speak 
ing generally, the law recognizes in every man ft right to have the estimation 
in which he stands in the opinion of others unaffected by fake statements 
to Ins disciedit, and if such false statements arc made without lawful excuse 
and damage re nits to the person of whom they me made, he has a light 
of action The damage however which he has sustained must depend entirely on 
the estimation in which he was prev loudly held He coir plains of an injury 
to his reputation ami seeks to recov er damages foi that injury , and it seems 
most mtlenal that the jury who have to award tho e damages should know if the 
fact is so, tint lie is a man of no reputation 'lo deny this would, as is observed 
in Slarkie on rudetue , ‘be to decide that a man of the worst character is entitled to 
the a ame measure of damages with one of unsullied anil unblemished reputation 
A reputed thief would be placed on the same footing with the most honourable 
merchant a virtuous woman with the most abandoned prostitute To emble the 
jury to estimate the probable quantity of injury sustained, a knowledge of the 
party s previous character is not only material but ^eems to be absolutely essential 
It is said that the admission of such evidence will be hardship upon the plaintiff, 
who m ly not be prepared to lebut it , and under the former practice, where the 
damages could not be pleaded to, and general evidence of bad character was 
allowed to be given under a plea of not guilty there was something in this 
objection, which however, is removed under the present system of pleading which 
requires that all material facts shall be pleaded , and a plaintiff' who has notice 
that geneial evidence of bad character will be adduced against him, can have no 
difficulty whatevei, if he is a man of good character in coming prepared with 
friends who have known liam to prove that lua reputation has been good” 

II tgmore § 70, Fnghshman v Lajpat Rat 57 C 760 = 14 OWN 713 See 
also A nobell v Ftillei, Pea Add Cis 134, Neu-sam v Carr 2 Stark R 70, 
rilashniv v Robinson 2 fet Ev C41 Mooie v Oastler, 2 St 641, Maubuy 
Bailer, 2 St Ev 641, Kiri man v Onletj, 2 St Ev 306 (n), contra, Jones v 
Sleiens, 11 Price 235, Waithman v lVeaiei, D & R N P C 10, Comically 
Richardson Ry A JI 307 , see also notes under s 12 at p 170 supra The 
American view on this point is thus stated by Pi of Orcenleaf “In mo t junc- 
tions the former argument has prevailed, and the defendant may shoseth* 
plaintiff s bad reputation in mitigation Several distinctions, however czs b>* 
noted (a) If the general issue is pleaded, the amount of damages is cr r-ePV 
in issue, and the result in almost all jun dictions is ns above , (b) if a p Cr'n , r _ 
of truth is pleaded, some Courts hold that to allow the defendant to tn-*- 

plaintiff’s reputation would in effect be merely to allow him to afcr— -~ .t 

character instead of properly proving his pka , and (c) thi» i* e*^ 

by some where the charge is a general one— e g A is a f nn J - — r-’t* arvj 

where the general character is thus in issue on the plea c T stzzl f J~ r 

S tuait, 1 T R 748) (d) m the Courts admitting the f It.— -*? r^zr^x sm a 
farther difference arises as to whether {(V) his general bt l - » - i: r :i i r rrr ai may 
be used, or (d ) only his reputation for the pgny- r- — 
defamation e g honesty chastity, etc, or(rl ) b ci zzr- V Grf>nl fr 

§ 14 (rf) 


Seduction Character evidence of tf tans- S xnnf-, ~ n 
for seduction for here the disgrace to ^ ^ , ^ on 

licking if the daughter 11 nlrcadj of t-i V. ,p ” c ' 

had reputation may therefore \y p ~ 

MvAWuSCnpa, r i 

The fathers own repute- ~ r ,r iZ c - 

element of damage is the rov V£ 2n 

other is the loss of 

less if the daughter was a p— „ " 

v forehand, 1 M 0 iJr ft" th ~ r £ ~ 

seduced woman for \a~cy* ' t, rV L, ‘ ^ u i 

to maintain th* ertra 
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mitigation of <lnmngr« ami specific net- of inlrrcourK* with othrr men Jn'iv ^ 
Mionn Smith v 1 It Ilium, 17 Iowa. 30 (Am ) \\ lien n father claims iljmige 

the daughters diameter i* not mlmi^Hihlo umh r tins section, although it i* 01 
umlir section 13 siijna 1 ulc the nest topic 

Criminal Conversation In nn action for criminal com creation, the wife* 
previous bid nputation mnv Ik shown ^ Inrhc It I of II \Qo , U if/ more <■> 

In mli a ia«< the husband h own r< put ition n immaterial that n distinction 
is to Ik mull ns to hi* nitual conduct or charm ter for this, while not nee*' ir “I 
an now for the deft ndiint nn) will serve in mitigation, in as much as tn 1 ’ 
loss of Ihh wifea virtue nn int in little to n per on of his behaviour, ln“ 
the leputation n hire recent il ns (\tduice of actual iharacter II i</nw 
§ 7» According to Justice 1 tcld, tin per on whose chancier is in question ■ 
un<h r this section issiimetl to he the same as the person who cl urns damip* 
Held, A 6th Id JO* 1 hen fore under this -ectum the wife s character is n 
ndimssihh although it is n levant under s tJ stt/xa fhe hudiand s j.cner 
ch trader for inlid* lit) ina) ho proved henu-*e in n such a ,ca«e he can i ciiw 
vei) little dnmi'.i for the lo a s of his wife s socictv J at/hr § 3G2, Jont* , 

James IS I INS, Xarrncotl v \nnatcoll , 13 L I P A M G1 

Indecent assault iho reputed character of tlie plmntifl* in nn action 
for indecent assault is materia! Here both the actual and tho reputed cln* 
ter would have n hearing Qros* v Iirodrclch, 21 Out App CS7 TueP* 
till s character for unclnstit) i-. alw ft) s recetvnhh Miller v Curli*, 1 y 1 
127 ‘ Hie mental suffering* of a vulgar nml licentious woman iron 

indecent n«suilt would be le*s than that of a modest nnd virtuous wonn 
Mitchell v If or/, 13 it I 61 1 , II igmort $ 7 r > 

Breach of promise of marriage The had character of the plnmtifi, in 
action for breach of promi e of marriage is cl earl) in i sue both ns a 
nnd according to circumstances in mitigation of damages But for 
purposes it has to be proved The general reputation of n woman * or “ , !‘r „„ 
is no bar to her action for brcich of promise of marriage To continue 
clnstit) a defence the defendant must not onl> prove her to be actual) unci 
but also tint he had no knowledge of such imehnstit) nt the time of mm" 1 * 7 

piomisc to innrrj Fosici v Jlnnchell 68 Vt 319 ( Iw) The ru lc m ^ 
cases is that if anj man has been pa) mg his nddres cs to one that he supi jjn 
to he a modest person md afterwards discover her to b? n loo e ana e 
modest woman, he is justified in breaking nn) promise of marriage ‘ ie , ,n ?*.i } , un <il 
unde to her but, to entitle n defendant to a verdict on that ground, their ^ 
must be Mtishel that the plaintiff w a* n loose nnd immodest woman a” _ tJv . 
the defendant broke lus promise on that account , and the) must nl ° “ ’ ^ 

fied tliat the defendant dul not know her chnrncter nt tho time of the P* ^ 0 
for if a man knowingh promise to marrj such a person lm bound t 
And therefore if the plaintiff I 119 been guilt) of criminal intercom ^ ^ 

another, nnd such fact is unknown to the defendant at the tunc of con ' 
may prove it as a defence It makes no difference when the unclnstit) ^ (j ic 
whether before or after the piomi*e to marrv °o long ns it wns unknown ^ ive 
defendant at the time of the piomi-e in the fonner case, nnd that he dm 11 j, o( j 0 f 
it or acquiesce in it in the latter hut took the most expeditious ^ 
rescinding and cancelling bis contract for that good reason Bun J°_ 

In 11 illinms v Fahn 119 Iowa, 232 Bishop G J says “It is a correct f or 
most certainly that where n man discovers after entering into a con ^ 
marriage — the rule is the same, of course, the parties being reversed „] ec tion 
hnancee is a woman of unchaste or immoral character he miay, nt his 
renounce the contract and maj plead such fact ns justification of his c n 

in an > Court of law or equity The principle involved is akin to that n 

which th»* doctrine of implied warrant) rests But if the plaintm n»s j 
seduced first by the defendant under promise of marriage, he cannot be J 1 
to prove her bad character The rule was thus stated by Parkei J in Boy * 10 . . 
Kellong 3 Mass 189 (A> ») “It appears from the declaration m tins case, 1 
the plaintiff has been reduced by the defendant nnd that pregnane) was 
consequence of the seduction This of itself, would degrade her in the eotmiatio 
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of the public , and the defendant wishes to avail himself of this degradation, S 55 
a consequence of lu> own misconduct, to avoid the plaintiff’s action, 01 to reduce 
the sum she may recover in damages No argument can show the absurdity 
of such a proposal in a stronger light than a bare statement of it A gcntlun ui, 
undci pretence of courtship, pursues a lady to seduction, leave her to suffer 
the pain and ignominy which nece sirily follow, and when she appeals to the 
law3 of her country for pecuniarj satisfiction even that, inadequate as it is 
is to be resisteJ or reduced, by urging her ignominy as a reason why she should 
not recover To permit such a defence would be a reproach upon the adnnnis 
tration of our law Bun Jo no, § 151 (a) 

Malicious prosecution In actions for malicious prosecution, the defend int 
may show the general bad repntition of the plaintiff as known to him when he 
launched the prosecution Mai tin \ Haidcsty 27 All 458 {Am ) 

Explanation 1 he meaning of the explanation is not very clear Charac 
ter cinnot include leputation Chiractcr may be evidenced by reputation 
‘That ictual character !•» says Prof IVigmore “distinct from reputation of it, 
and the latter is merely evidence to prove the former ought to be a truism’ 

B iqntore § 1608 ihe term ‘charicter when more strictly applied, refers to 
the inherent qualities of the person, rather than to any opinion that may bo 
formed or expiessed of him by others, the term 'reputation applies to tho 
opinion which others may have formed inu expressed of his character , so that 
as has been remarked m some of the books, when treiting of this subject a 
man’s charactei may bo really good when his reput ition is bad, and, on the 
other hand, his reput ition may be good when his charactei is bad But,aswc 
lnvo before intimated, the terms when u=ed m connection with this «ubject 
arc generally used in contradiction to this distinction , the term geneialcha 
ncter being used in le^al signification, ns it is frequently used in common 
parlance to expre s the opinion that has generally obtained of a person s cln 
ractcr, the e lunate the community gonerallv has formed of it Bet Calducll 
J in BucUinv State, 20 Oh 23 {Am), IVigmoi e § 1608 Similarly in T ] light 
v Ciaufordsiillr 142 Ind 636 ( Am ), Jot dan J said ‘Counsel secmin 0 ly 
confuses real character— that which is actu illy impiesscd by nature traits or' 
h lints upon a person— with what is generally termed reputed character Brpu 
Ution may bo evidence of character, but it is not chancier itself lliat which 
a person really is mu*t be distinguished fiorn tint which he is reputed to be ’ 

II igmot e 100S So it is clear that tho real meaning of this explanation is 
that the term ‘character ns Used m sections 52, 53, 54 and 55, 1ms been used 
in the sense of disposition as well ns reputation and to prove the disposition 
of n person, evidence of his general disposition is to bo given nnd to prove his 
reputation, Ins general reputation is to be proved 

English lawr I T nder the Engh-h law the term 'character was normally 
noplicd to the actual qualities ind not to the community s estimates of these 
qualities TI igmot c § 1931 In Thomas Ilauhj « ftial 24 flow St Ir 090 
evidence was admissible to tho effect “I have always esteemed him is a 
man of a mild nnd peaceful disposition Similarly in Aktander Daitson s 
Trial 31 How St Tr 186 Loui Ellcnborough said The correct inquiry 

is ns to the general character of tho accused nnd whether the wilne 

thml s him likely to be guilty of the ofitnee charged in the indictnn nt 
1 tqmore § 1031 see also iual of Coicpcr, l/as*o», btephem an l Loqrrs 13 
How St Tr 1180 ff Femki/s Tual 11 How St Tr 106, bir John I itmd «? 

7 1 in?, 13 How St. Tr 40, Butler’s Trial 13 IIow Tr 1200 the witm •> 

constantly «poke from personal knowledge alone, nnd often (though lc*s 
frequently) from pcT'Oinl knowledge plus reputation but to speik from rc 
putition alone is regarded in the 1700 « as improper On tins point the law 
in England was afterwards changed nnd illowcd reputation alone II iwiorr 5 
19x1 In Tons Tual U How St Tr 310 (1809) Lord rilnxtmouqh C f 
inculen tally said “It is reputation, it is not what a person knows' But the 
isolated phras. above m Tones Inal sonvhow caught the attention of later 
tnati e-wnters and being im-utidcr too<l has proved a pro it tumbling 
block 11 tgmorc § 19S1 Hie pmetiec nnd the nile m England to the middle 


S 55 


f 


732 


IHE INDIAN EVIDENCE ACT, 


oE the l&OU p nre lhu-> plain I Ik statements of the early and clas a icnl writers 
(•ill writing from experience nt the liar) nre equally clear when we under t ind 
the u«nge of the t< rni character in thi> connection Peake Pi 2nd Ed 8 
X fcXan V Fl 321 (1SU), Slarhc A PI Id Vol II, 3GG (1821) 
Phillips Cv 1st Lil 72,10S (1811) flint personal belief, estimate, or know 
lodge— under whatever name— was proprr mid unquestionable te timony to 
character seems clen enough as the law nnd the prtctico throughout the 1 * 
whole period If ifj»io>c% 1931 In Ibbo R \ Ronton I eigh A G o20*lO 
Cr 25 wis decidid In a Court consisting of 13 fudges two (di«entmg) 
C .ofkbutnC J in delivering lus judgment said It is laid down in the bools 
that a prisoner is entitled to give evidence ns to his general ehaneter 
Vv hat does it meui > Docs it mean evidence as to his reputation nmon"t 
tho'.e to whom his conduct ind position are known, or docs it mean evident 
of disposition ? I thml it means evidence of ri nutation only No one ever 
heard of a question put dt libci atelv to n witness called on behalf of i prisoner 
a& to the prisoner s disposition of mind the way, nnd the onlv way the li" 
mows of your getting at the di-posttion and tendency of lus mind ishyevi 
dence as to his general character founded upon the knowledge of those who 
knows anything about him and Ins generd conduct N ow, that is the sens’ 
in which I find the word ‘character u*cd nnd applied in all tin hooks of the 
text writer of authority upon the subject of evidence , 'When wc come to 
consider the question of what in the strict interpret ition of the law, is- the 
limit of such evidence I must «ay that, in my judgment, it must be re trained 
to this the evidence must be of the man’s general reputation, and not the uiai 
vidual opinion of the witness The witness who acknowledged that he kn« 
nothing of the general character nnd had no opportunity of knowing it in 
sen«e of reputation, would not he allowed to give an opinion ns to a nun* 
character m more limited sense of h!s disposition ’ Pollock C B, 

BlaGbmn, Bi/lcs, Kcalinq Melloi and 6 hec J J and Mai tin, Channel am 
Pigrjoi, h ft concurred and Haile G J and II dies J diluted Butin t&<? 
same case Eaile C J said W hat is the principle on which evidence of c/> 
racter is admitted > It seems, to me that such evidence is admi ible for the 

purpose of showing the disposition of mv party accused, and basing thereon 

a presumption that he did not commit the crime imputed him Di P 081 """ 
cm not be \ ocrtained directly, it is only to be ascertuned by the opinion 
formed concerning the mm which must be founded cither on oer«onal 
notice or on the expression ot opinion by othcr>, whose opinion again oujP* 
he founded on their person d experience The question between u» i», 
the Court is at liberty to receive a «titement of the disposition of a P r, *?. nre 
founded on the personal experience of the witness, who attends to give evw«£ 
ami ?fite that estimate which long peieoml knowledge of and acquaintance 
thp prisoner hisenibleil h,m to form 1 think that etch souroe of evf"' 
is admissible You may give in evidence the gcncial turnout prevalent ” « 0 
prisoners neighbourhood, and nccordmg to mil experience, y on may i’ 1 * 
the peisonal judgment of those who are capable ot forming i more real su j 
ti il guiding opinion than that which is to he gatheied from general rumour 
nave never ~een a witness examined to character without an £* J 1 < l uir „ 11 i P «co 
m we into In & personal meins of knowledge of the character The e . ne 3 
goes to the jury depending entirely upon the personal experience of the 
J'mu °i bis testimony Suppose a witness to cbiracter nce 

1 his man has been in my employ for twenty years I have had , on 0 f 
of his conduct , hut I have never heard a human being expre s an °P t 
Inm in my life For my own part I have always regarded him witbtm mb . 
esu cm and respect and line had abundant experience that he is one , 
worthiest men in the world ’ Jhe principle the Lord Chief Justice nas w 
down would exclude Ins evidence and that is the point where I differ from m> 
lo my nnnd person d experience gives cogency to the evidence whereas^ I 

a statement ns ‘I have heard «ome persons apeak well of him ’ or I a | 

Heard pen Cl al report in fnour of the prisoner has n very slight effect m 

Again to the proposition that gem r il character is alone admi 

sible the answer is that it is impossible to get at it There is no such tbin p 
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a-, general character, it is the general inference s ipposed to ari^o from hearing 
a number of separate ami disinterested statements in fav our of the prisoner 
Rut I think that the notion that genenl chancier is alone admissible is not 
accurate It would be wholly inadmissible to n^k a witne s what individual 
hehasi our he ml give his opinion of a particular fait connected with the man 
I attich considcnblo weight to this distinction because in my opinion the best 
character is that which is the least talked of The arguments of 1/i Taylor 
upon this branch of the ca*»e have commanded my assent Ihey are strongly 
confirmed hj the case of i?6r v Daudson 31 St Tr 99 In that case Loid 
Ellcnborowjh held that the personal oxpenencc of a witness or his opinion 
founded upon his pir-onal experienci, was admissible Accoiding to my 
recollection there were thirteen witnesses to ch under called m that case, and 
five or six ,,n\c evidence of v-rj considerable personal experience of the 
pilaOnor, *-0 as to show the means they had lnd of forming an opinion upon 
Ins disposition The first witness stilted the length of time that the pri oner 
had been employ ul under government and m other situations, and he was 
not interfered with till lie came to the statement of n specific transaction Then 
haul rilenbotouah stopped him, saying that particulu facts were not admis 
Mble E ieh of tne witne ses was asked ns to his means of 1 nowlcdi,e and his 
opinion of the prisoners disposition nml Loid Ellenboiouyh says the coirect 
luqiiny is as to the general character of the accused and whether the witness 
thinks him likely to be guilty of the ofTcnco charged in the information ’ Hus 
is very strong proof that the pricticc is to stop a witness when ho icftrs to 
pirticular facts only, but Iea\e him at liberty to give lus opinion founded on those 
nets In this particular ca*e tho question was 4 what was the character of the 
pri oner? and if the answer had been ‘I knew him when I was his pupil 
and I say thnt his chancier is bad md it lmd stopped there, it would in my 
opinion have bet n unobjectionable It was a statement of personal cxpenence, 
and tho witness gave Ins answer according to the generil inference which ho 
lnd drtwn from that experience But tho witne**, added a specific fict “the 
opinion of his brothers Strictly that specific fact was not admissible, but m 
v gravo case involving a very important question I cannot rest my decision 
on thn particular answer ]Vilb> J also sud I apprehend that the mans 
disposition is tho principal mattei to bo mqimcd into and that his u put ition 
is merely acce soiy and ulnussible only as evidence of disposition lh( 

judgment of the p irticulnr witness is superior m quahtv and value to mere 
rumour Numerous cisi s may be put in which a mm nny have no general 
character— m the sense of any reputation or rumour about him— at all, and 
yet may have a good disposition For instance, he may be of a shy retiring 
disposition, and known only to a few , or again, ho may be a person of the 
vilest character and disposition and yet only lus intimates may be able to 
testify that this is the case One man mny deservo that character (reputation) 
without having acquired it, while nnothei man may have acquired without 
desuung it In such caso the viluo of the judgment of a man s intimates upon 
his character becomes manife t In ordinary life, when w< w ant to know the 
charactei of a servant we apply to his master A servant may he known to 
none but va \ mbers of his master ^ family , so tho character of a child is known 
only to his parents and teacher-* and tho character of a man of husiness to those 
with whom he deals According to the experience of mankind one would 
ordinarily rely ntheron the information and judgment of a naans intimates 
th in on goner d report and why not in a Court of liw? The evidence in 
this particul u tisowasof a very peculiar chancter because the pri oner was 
charged with an oflence win h would not only becomimtfed in secret if it w<ie 
committed at all but would be lilely to be kept secret by the per ons who 
w< re subjected to it Such being the case, m order to ascertain the pri oner s 
character for monlity and decency, the persons of whom you would inquire 
would be those who had bean within leach of lus influence per on s who would not 
he hkclv to comtnum ate liu conduct to the neighbourhood or to one another ” 

In J? v Dai lion 31 St Tr 99, Lord Ellenbot ough him elf ifterwards 
(Col 189) put the final question to a witness "From your knowledge of J/r 
DausoiTs character and conduct, do you think him capable of committing a 
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c ec fmul ? In the nest year ( John's Case, 31 How St Ir 309, 310) Lord Ellen 
hoi outfit slid 'Whit was Ills (the accused's,) fecneml character for integrity 
in the question ’ And again \ftcr the following question and answer 
the time you did know him, what wa^ his general character for integrity t Inirmg 
the whole time I know him I considered lnni a man not onlv of unexceptional e 
but of a most honour ible character — Laid Ellenhoi ough It is reputa ion 
it is not what a person knows There is hardly one question m ten app ic 
able to the point It is very remarl able, Imt there is no branch of evidence 
®o little attended to ’ In 1794, in Hardi/ s Case, 24 How St Ur m 
is a pas age in the examination of witness John Cair, which snows 
was then regarded as the true rule, and how common it was to clisregari 
'How long havi -you known Ah Hardy ? Upwards of twenty year* —Have} 
known hun well during th it time > Ye*— what character has he borne during 
that tune ? The character of a «ober, peaceable, honest woithy mar x 
what jou know of his chancter, is he a man at all likely to ruse an} « 
bance, or commit any ict* of violence 9 Never — All Attorney Gcnci at 
is a question never put Ah Gibbs It is a question, I never heard anj °*’J C , . 
to — hoi d Chief Justice Eqic I have often heard it put, and often ne 
objected to it is certomlj not a strictly regular question , j on are to ask 
general ch u acter, and from thence the pin ire to conclude, whether a m 
such a chancter would commit such an offence at the same time; in I 1 '* 

the question I must svv I have known it a^-ked n ‘hundred times , inav 

often injself objected to it — Ah Garrou If it bad not been for the oh try 
that it never was objected to it would not have been objected to ac 
remaiks of Ruffin C J m Downey v 1 [tophi/ ID B So the i.i 

important article of Professor Wigmore m 32 vim Lau Rev 713, on ** 
char icter hj personal knowledge or opinion Its Historj ’ Much rca o 
theie shown for the view, that unttl a recent period character meant tdi P° s ’ 

iml the term ‘'General character ’ imported onlj n contrast With pari 
acts Thai/ct Cos Ev p 280 «ee al o TI illn hi ml 15 How St 4r * 
Jluqqim Tnal 17 How St Ir 349, Actons Tnal 17 How St Tr o00 , Cg’WJ” 
Goodes Tnal 17 How St Ir 1061—1063 Doians Trial 28 How * 
1067 It v O Donnell, 7 State Tr 637 (698) , E v O Conno ? , 4 State > ir 3 » 
1161 Manls Trial 9 How St Tr 299 So James Dt-jamcs StqM ; Jj 
lus Digest of Evidence Note XXV as well as in his Hi “ton of wii 
Law Vol I p 4")0 ohserved “One consequence of the view of the 0D J*. t j )n( 
til en in E v Ronton, is that a witness maj with perfect truth swe 
a man who to Ins knowledge has been receiver of stolen goods tor > , 

lias nn excellent character for honest}, if he ha* had the good mck to c 
his crimes from his neighbours It is the essence of successful n)P ^ 
to continue a good r< putation with a bad disposition and according to ‘ f 
Run ton the reputation is the important matter The case is seldom 1 , 
actid on in practice The question always put to a witness to chnra ^ 
what was tilt prisoners character for honest}, morality, or human it}/ a° 
nnj he nor is the witne® ever w irncd that he is to confine hi* <jviue , n mon 
tlie pri a onei b leputation It would be no easy matter to make the c ^ 
men of witne o understand the di tinction Hie case expressly deca r 

if a man guns a reputation for honest} or morality b} the grossest hyp ^ 
he i& entitled to give evidence of it which evidence cannot bo con true ^ 
prople who know the truth Similarly tlit following pass i^e occur® ~ j , n 

of Taqlni •. Pudrncc ‘•The rule (if the rule laid down bj C ocioint 

h \ Itou (on ) — w Inch apjiears to re t rather on authority than on refl on, , es 

probably have betn rejected long ago bv Couits, had it not been for two a 
I ir t the rule in practice is seldom strictly enforced ami next « . f , 
c rtun extent been notified b\ the Iud„r Aware that the be tclia ^ 
g< m rail} tint which i® the l<a t talked about ( Per Cor] hit it C J 
Jou tm) they have found it neet&sarv to permit witne®" to give negative 

dmei in tin sublet and to state that the} mv or beard mi} thing again i , 

clnncUr of the j>er on on whose lx half thev have been called Jvnv I'onie 
the fuil if !inv« gone o fir as to n®s«-rt that evidence m this negative torn 
the mo t itgrnt j«roof of a ninn a good reputation lint 



REPUTATION 


735 


Rule under the Incftan Evidence Act The Indian Legislature leans to the S 55 
opinion of Vatic G J and T \ tiles J m Hex v Ifoulon, 34 L J M 0 57 who 
held tint evidence of character extended to disposition is well ns to leputntion 
Nort V l p 234 In Richmond v f\orutcl , 9G Com 582=115 Atl 11 Heckle) G 
) <nul “Character might be proved m three possible wajs (1) The estimate 
m which the individual is held m the community, that is, his general reputation 
as to the trait in question (2) The opinion as to this trait of those who hate 
known the individual and had the opportunity to know whether he possessed 
this trut or not (3) The acts of the individuals under somewhat similar cucum 
stances fiom which his character as to this trait may be inferred The evidence 
of general rtpute affords the Iw-is for an inference as to the actual character , 
whether it bo the entire character oi a single trait of character Mi thod 1 is 
generally recognized (m England and in America) ns an e»tibli«hed method of 
proving character Method 2 is permitted in some jurisdictions (ot the United 
States of America) but in mo t it is denied Whether oi not one was ot quick 
tempei will require proof of a mental characteristic and this is the proof of a 
fact No one knows so well about this fact as he who has inown the person 
and had the opportunity to determino it How much more convincing is such 
evidence than that of a witness who testifies, to the general repute of this person n» 
to tins mental characteristic? His testimony is based upon hears iy and quite 
likely rumour and gossip If mental chiiracteri tic is a fact there is no valid 
reason whv tins fact maj not be proved by any witness who knows what it is 
Personal observation nml pei sonal knowledge are a more tiustwoithv reliance 
than general reputation We think the decisions winch we have referred and 
others to which we need not refer, require the admission of evidence of character 
from those who know * JVtgmote § 198G Similarly in Slate v Lee, 22 Mum 
109 Betti/ 7 said “As it is the fnct of disposition which is important and 
material there can be no rea on why this fact maj not be proved by an} witne&s 
who knows wlnt it is There is certainlj no reason why general lepute i» any 
better or more satisfactorj evidence of disposition tlnn the testimony of one who 
knows what the disposition is fioin his personal observation Whether the wit- 
ness knows what he pretends to know in regard to the disposition of a person in 
question whether his opportunities for acquiring such knowledge have been 
sufficient oi his -ability to acquire it has been competent, aie matters which there 
is no practical difficulty in testing, either upon a preliminary oi cross exannna 
tion, or both” Wiqmote § 1980, see ako Englishman v Lajmt Dm, 37 C 
7M1-14C A\ N 713 

Except as provided in section 54 I he character evidence as is con tern 
plated in section 54 is not confined to genearl disposition or general lcpufation 
1 lie character or disposition offered whether for or against linn must involve 
the specific ti ait related to the act chaiged TI igtnotc § 59 ‘The object and 
effect of such evidence is to ilispiove guilt b} furnishing a presumption that the 
defendant could not have committed the offence and hence the character sought 
to bo proved must he such as would make it unlil el} that the part} would do 
the controverted act McClellan J in Motgan v Stale 88 Ala 224 (Am), 

TT lywioie § 59 

Reputation Since reputation is looked to merely as evidence of the 
character reputed it follows that the reputation is hearsay testimony , for it is 
the expression of an opinion on the part of the community used testimonial!}, 
but uttered out of the Court and not under cross examination It is therefore 
admissible if at all, as an exception to the Hearsay rule It has been said in 
an opinion often quoted [T ide Pet Lord J in If all or \ Moors 122 Mass 504 
(/lm)l that reputation is minus ible as a fact,* e„ a^ circumstantial evidence, 
but this is the merest irror Reputation is a testimonial evidence,* e the 
assertion of a number of persons used as the ba«is of an inference to the tiuth 
of the fncf asserted and the true nature of this use cannot be obscured by calling 
it a fact It is true that reputation is not always and necessarily u*ed as hearsay 
t e as a t< stimonial assertion It may be a part of the very issue, ns where 
the reputation of a plaintiff m issue to determine the damage 0 in an action 
for defamation, or where the ri putation of a hou e of ill fame is in issue, in 
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these inti similar cases, tlio reputation is tho fact to ho proved irrespective of 
tho actual chit ictei reputed If ujmorc § 1000 J hi topics tint concern tms 
subject ire tilled) ns follows (1) llic lime of the char it ter provable, ( } 
the nature and formation of n leputition , (3) the pawn 1 ) qualified to testify 
to reputation , (4) the cross examination of such witnesses to reputation 

Time and character of the Reputation Chancier is continuous quality, 
not quickly eh uiged oi changeable I he clmruti r of n pu«on it another tua 
nnj well be consult red as ivtdnnung his charactei at tin time in question As 
regard* prior chinch r the eonect urn w that dimeter at an) preceding time 
is admissible piovidul it is not too u mote in time to Ime real probative \ uue 
As to subsequent cbarncter the question is a difli rent one A pi rsoa’s chirflcte 
after a certain turn Hiqunlly indicative of Ins character at that time as is in* 
characta at a pnoi time and no diflicult) on tins ‘•core arises Hub from the 
point of new of the iru twortlune-'* of the reputation used ns evidencing * 1 
elnracter, an objection mn) bo suggested to a leputition obtaining po'il 
inotam, i e after ti ml begun or after control etsy stirtcil, espccidl) in the cv> 
of the accused pel on's reputation , for unfounded suspicion 4 * engendered by t 
accusation may have contributed to colour the reputation and render it untrus 
worthy 6 teenl I\ § 1G1 (i/j 


Nature and formation of Reputation In enquiry into the limilatton 
affecting the natuic and formation of a reputation it must bo remembered t 
reputation is used only by way of an exception to the Hearsay rule, and *> 
it must therefore tal e such a .olid and definite shape ns to he worthy of nttenU< C 
vnd to justify the exceptional report to such evidence Mere rumour'' are . 
course not reputation A reputation involves tho notion of the general estim 
of the community as a whole —not what a few persons «ay nor wh it many s 
but what the community generally believes Jummcl v hwimel, 3 S « K o , 
It is not necessary thit the community as a whole or a given proportion 
them sliould have been heard to speak on tho subject, it is what they beii 
that is important PicJens v Slate Cl Mass 507 Further more, their oe 
may be ^ well indicated by their silence as well as by their utterance", 
iccordingly the fact that no one has been heard to say anything a lP ,, 
the person s veracity or honesty oi other quality in question is turners 
deemed to be equivalent to a reputation attributing that virtue to the l 1 ?* 
and therofoie to be admissible The reputation, moreover, can be ■suppose 
be tuv-tworthy only so far as it has arisen among tho-c who have had ope 
tunitie* of ascertaining tho person s elnracter it it must be predicated o ^ 
persons among whom he dwells not of persons in a different place or in a p ^ 
wheie ho Ins merely sojourned , the form of the question usually refers t 
opinion in the neighbourhood or the community but the sanctioned pa 1 " 1 r 
vary Gieenl Ev § 4G1 (d) 

The persons qualified to testify to reputation The witness to repj*^ 
tion must be one who by evidence in the community, or otherwise h*\ 
an opportunity to learn the community’s estimate, and the pieliminary n e, VL r jJ e e 
whetliei he knows the person s reputation is usually insisted upon 
v iVow 103 Mass 56G A person who leaves out of the neighbour* 1 ,, n3 
therefore not qualified and it has been doubted whether a person " 
merely visited the neighbourhood for the express purpose of learning the ^ enl ] 
tion is qualified Mail son v Hait^inJ 4 Esp 102 Douglass v Tonsil’ - 
3 r >4 contia, I’Oiilf-es v Settuay 3 Esp 236, Greenl Ei § 461(d^ ^ 

Cross examination of a witness to reputation In testing a 
who speaks of good character it wdl expo e the untrustworthme s 0 
to timony if he admits that rumours of misconduct are known to him for . 
knowledge of such rumours may well be inconsistent with his assertion tba* , 
person s reputation is good Per Parke B mi? v Wood, 5 Jur 225 Acc° 

mgly the propriety of inquiry whether he has not heard that the person WHO 

reputation he has upported has been charged with this or that misdeed n 
usudl\ lieen conceded On ft similar principle n witness impcaching reput 
tion may he tested on cro«s-examt nation by requiring him to specify the source 
of lus information, mid m particular the persons who c remarks have served t° 
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gi\c n«o to Ins assertion that the reputation is bail, because there is practically g 55 
no other cflieettye way of exposing n faLc or unfounded assertion of n bad 
reputation Ilec/s \ Hall, 19 Conn 377 Ibis practice seems to be generally 
conceded to be proper The preceding two principles apply in the proof of a 
defendant’s or other pei*ons reput ition as well as of a witness’s reputation 
Green l Ev § 4Gl(d) 

General Reputation, meaning of It is commonly said that the reputation 
miV't bo “general”, that is, the community ns a whole must be agreed in their 
opinion, in order that it may be iegnrded as a reputation If the estimates 
vary, and public opinion has not reached the stige of definite harmony, the 
opinion cannot jet ho trotted as sufficiently trustwoithj On the other hand, 
it must he impossible t6 exact unanimity , for there are always dissenters To 
define precisely that quality of public opinion thus commonly described ns 
‘general’ is therefoio a difficult thing JI igmore § 1G12 A. reputation, to 
he proaablo reputation at all must bo a general reputation It may he eithei one 
of two opposites , for instant* either good or bail It cannot he intermediate, — 
that is partly one, and nartly the other foi that would not be general and 
thine would then be no general reputatton cither way But, if it be not gene 
rnl, then obviously it doc* not exist as a fact, and evidence can not he received 
to show a partial, limited or qualified repute The existence of a diversity 
of opinion is one of the means by which a witness m ay know there is general 
reputation, but this means of knowledge, apart from the fact that there is or 
is not a general reputation and as a totally independent circumstance is not 
the thing to be proved Pei Me ofem/ J , m Jar] son v Jackson, 82 Md 17 « 

33 Atl 317 Although when witnesses are examined ns to general character 
their testimony is not of much value ns to habits of a suspected person, unless 
they can in support of their opinion, adduce instances of the misconduct nn 
puted , when the question is only ns to hn> repute, the evidence of witnesses, 
if reliable is not without value, though they may not be able to connect the 
suspected person with the actual commission of the crime In the matter of 
the petition of Pedda Sun Iteddi, 3 M 233 ~ 2 AVeir 54 

General Disposition Here the character is applied to the actual qualities, 
and not to the community’s estimate of these qualities The term general 
character’ means the “general traits as distinguished from the “particulai 
acts” instancing them This meaning of ‘ character ’ (l e general disposition 
ns opposed to the inadmissible particular acts showing it) «eems to have been 
the original and natural source of the phrase and the orthodox application of 
at Iw Layers’ Trial 1G How St Tt 24G various dwcrodWablo fact's bevr>g 
offered to discredit n witness, the Counsel was stopped, on objection by Piatt 
L G J who said ' Mr Hungerford you know what the rule of practice and 
evidence as, when objections are made to credit and reputation of the witness 
you can not charge him with particular offences For if that were to bo 
allowed, it avould be impossible for a man to defend himself You are not to 
examine to the particular facts to charge the reputation of any witness, but 
only in qeneral you are to ask what his character and reputation is you 

know, if there be any objection to him to his general character, he can answer 
them , but if objections are grounded on particular charges of his being a base 
an infamous, and an ill man, not having any notice of this it is impossible 
for him to defend himself” Wigmoie § 1981 In R v Cobbit, 2 State Tr 
N S 789 873, Lord Tenterden C J e aid ‘The proper inquiry fora gentleman 
who has known Mr C many years is as to his general character, not as to 
any individual or particular acts you may ask who haae been acquainted 

With you what their opinion is of your character and y our views on subjects 
connected with thi', publication then witness is to testify, eg, “I have known 
him personally for five years, and I think him quite the reverse of a man 
likely to incite labourers to outrage ’ TI igmoi e § 1981 In Alexander Davison s 
Trial, 31 How St 186 Lord Moira sworn was asked '“From your Lordship’s 
general knowledge of his conduct is ho a person whom y our lordship would 
think capable of committing a fraud ? “Certainly not ” Lord Ellenboroagh 
said “The correct inquiry is as to the general character (i e disposition) of 
93 
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charged in the indictment " In the same case his lordship himself put the 
following question to Sir Andie tv Hammond “I rom jour knowledge of Vr 
Divisons dim actor and conduct, do jou think lum capable of coihmiUmg ® 
fraud? ’ So it is clear that cudence mn> be gi\en of goneial disposition and not 
of nmticular nets b> which the disposition is shown Kga Po a QucenEwpit** 
L 15 R (1803 1900) Ji2 Etidenco ns to n person’s general disposition Ba'ed 
on the opinion of the particular w itness — such opinion being tne remit of the 
witnesss personal expcriencca nd observation— will also be evidence as to “is 
character But the eudencc need not show that etieh general opinion is ba«ed 
on the personal knowledge of the man hi his neighbours generalh, uor 
does it -show that such gencinl opinion has been pubhcl) expressed by hr* 
neighbours Duma Singh \ King Lmperoi, 5 0 C 203 



PART II 

ON PROOF 


CHAPTER 111 


FACTS WHICH NEED NOT BE PROVED 


Tnct judicially noti 
ceable need not be 
proved 


56 No fact of winch the Court will 
take judicial notice need be pio\ed 


Scope of Part n In part I of the Evidence Act, what ficts may, and 
whit facts may not be proved in n civil or criminal case has been dealt with 
After ascertaining that question, the framers of tho Act now proposes in tins 
part to deal with the question what sort of evidence must be given of a fact 
which may be proved, or in other words this part shows the manner in which 
a fact m issue or ft relevant fact must be proved Some facts need not be proved 
it all, because tho Court will take judicial notice of them, if they are relevant 
to the issue But where a fact requires proof, the rule is that it must be proved 
either by oral or documentary evidence Every fact except (speaking generally) 
the cor tents of a document, must be proved by oral evidence Oral evidence 
must in every case be direct, that is to s<iy, it must consist of an assertion by 
the person who gives it, that he directly perceived the fact to tho existence of 
which he testifies Documentary evidence is either primary or secondary 
Primary evidence is the document itself produced in Court for inspection 
Secondary evidence vanes according to the nature of the document In the case 
of private documents a copy of the document, or an oral account of its contents 
is secondary evidence In the case of some public documents, examined or 
certified copies, or exemplifications, must or may be produced in tho nb«cncc of 
tho documents themselves Whenever any public or private transaction has 
been reduced to a documentary form, the document in which it is recorded 
Incomes exclusive evidence of that transaction, and its contents cannot, except 
in certain cases expressly defined be varied by oral evidence, though secondary 
evidence may be given of the contents of the document Step Dig Ei Jntrodue 
lion pp xui, xiv 


Proof Tho terms "evidence” and “proof ’ nro often used in such a 
manner ns to include nt one time the media bv which facts arc established, and 
at another the effect or conclusions produced by the testimony It is true the 
attempt has frequently hcen made, but without great success to distinguish 
between tho terms '‘evidence” and ‘‘proof ' The latter term in its more 
popular meaning more often refers to the degree or kind of cvulenco winch will 
produce full conviction, or establish the proposition to the satisfaction of the 
tribunal More accurately, proof is the effect or result of evidence while 
evidence is tho medium of proof Best Ct § 10 “Proof is that quantity of 
nnpropriato evidence which produces assurance and certainty Evidence 
therefore differs from proof as tnu«e from effect TJ *//» Cir Fi 2, 3 , Green! 
Ft 1 Iho words “evidence’ and proof’ are often used as symonymous, 
in strictne-s howcur the latter i* an effect of the former ‘‘Proof ir that 
which convinces evidence is that which tends to convince ” Jastr+cnibs! t v 
Varrhaitsm 120 Mich G77“79 N W 93"> (Am ) Burr Jone « § 4 

Scope of Chapter III “ The second chapter having decided what fae| s Brt . 
relevant we proceed to e how how a relevant fact is to he proved In the fir*t 
place tin fact to bo proved mav be one of «o much notoriety that the Court will 
take judicial notice of it or it mav be admitted by Hit partic 0 In other of tl < ** 


S 56. 
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cases no evidence of its existence need be given Chapter III, which relates to 
judicial notice, disposes of this subject It is t ihcn m part from Act II of 18 1 ) jn 
part from the Commissioner s Drift Bill, and in part from the law of England 
Dtafl Etport of the Select Committee — The On' ettc of India, Juli/, 1, 1871, Fad 
V p 27 J ‘We have observed’ sijs Prof James Bradley Thayer “lb it not all 
the matter of fact which Courts and juries rest upon, in deciding cases needs to 
bo communicated to them bj the parties Much in ever} case is known ahead} 
and much is common to all cases , such things are assumed, stated and reasoned 
upon without discussion Often, also, much of winch there might, m point of 
mere theorj lie a doubt will, as n m ittcr oF established practice be allowed by 
the Court in the first instance without formal proof And there is much wbicn 
belongs to a dubious and arguable region as to which a Court maj or niaj not 
proceed in this manner Thayci Prc Ei 277 

In anothei case proof b> evidence may he dispensed with, namel}, where 
the opponent bj a solemn vifia judicial admission has waived dispute in> 
is known a* Judicial Admission If tgmote § 2565 

Facts which need not he proved Stephen in his Dige=t of the Law of 
Evidence (1st and 2nd editions,) Cnap VII onginnllj de lit with “judicial notice 
under the general head of * Proof” and the special head of Facts which need n 
ho proved as in this Act For this he was f iken to task by an acute enu 
(in 20 Solicitors Journal 937), who suggested that since Stephen's nrt 93, ren i t 
to the bidden of proof, declares that whoever desires i judgment as to ui) 
right depending on the existence or non existence of f lets which he a v ^rts, ni 
prove that those f lets do or do not exist , ” and since art 59 (about judicial ’ 
declares that some f lets asserted by a party need not be pioved byhHVv® 
true place for this last was that of an exception to the art 93 This led bttm 
in his third edition to chinge the special head of Chap VII from 'Facts wine 
s proved otherwise than by Evidence^ , ft (b) 


need not be proved to “Facts ] 


tion of evidence nrt 1 being (a) the statements of witnesses in Couit ant l 
documents produced in Court) and called forth certain remarl s in the P re, f , 
to the third coition [Little and Broun s Ed (1877) 26] B> proof I m» n j 
means used of making the Court aware of the existence of a given foot. “ . 
surely the simplest possible wa> of doing so is to remind the Court wno* 

1 ndwsnlread} It is like proving that it is raining by telling the Judge to * 
out of the window It has been said that judicial notice should come 
the head of burden of proof, but surely this is not so The rules as 
burden of proof show which side ought to call upon the Court to take 
notico of a particular fact but the act of taking judicial notice, of con ecl ° 
recalling to the mind a fact known but not for the moment adverted to, ‘ 
act of preciseh the «amo kind as listening to iho evidence of a witness or rea * 
a document that is it belongs to the general head of Proof ’ As regards mi 
ono or two things ma> be bucflj remarked (n) “The general head of 
and the me ms used oE making the Court aware of the existence of a S' vei ? “ 0 f 
include the whole topic of legal reasoning they spread fir bejond the cignlien 
evidence The same re ich belongs to the burden of proof Fo that botnoW 
and his critic lecognizc the wide scope of judicial notice (!>) It eenis in „ 
inadequate conception of the subject of judicial notice to speak of it fl3 . action 
of making the Court aware ’ of a fact it has to do'not merelj with t* 1 ® 
of the Court when the partie-s are seeking to move it but when alone am w tne 5 
upon its own motion To read n document in Court or listen to the 
then is to deal with evidence and o when an object is submitt* n0 ^ n 
Tndgc s inspection in Court But the true conception of what is judici 1 * 1 ?. 
is that of something which is not or rather need not be unless thr tribunal ^ 
it, the subject of either evidence or argunn nt — something which is alreiu) » , 

Court s pos e '•ion, or nt anj rite is so accessible that there is no occasion, 11 . ^ 
the Court a«k for it to Use nnj means to male Iho Court aware of it, oniet * 
"huh it in ij deal with quite unhimpered b> any rules of law In making 

mve tMtion tlu Tnd^i i« emancipited cntirel} from all the rules of evm 

lam down for tlu investigation of fact® in general Mailhy botes to *> lft 
til U nee | ri London Henry T rornte HU1 (c) There is sometimes cornin' 
Utff«n juluiil notice and inspection or the dealing!)} a Court with w* 1 
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Bcntham calls “rial evidence n thing submitted <3irectl> to the senses of the S. 
tribunal, as m Stephenson v The Stale , 281ml 272 (18671 %hcn the trial Judge 
had decided the question whether the appellant was o\er fourteen >eir^ ot ago 
by sun, 1) inspecting bun He certified to the upper Court that as the defend uit 
being piesent in Court, presented the appeal \nce of r full grown man such 
pi oof (i e other evidence) was not required But the upper Court descri be 

the situation as one where “no proof whatever was offered as to the age of the 
defendant 1 * The Judge w as not a witness, and the *>tate is not entitled to avail 
itself of !u-> knowledge, except upon matters of which the Court takes judicial 
notice ’ The real ground of the Court s decision here (granting ft new trial) 
appt ared to he that when n jury or trial Judge decides a question of fact m thij 
waj a par tv loses the benefit of his exceptions, because theie is no way ox 
presenting the evidence to an Appellate Court m such a manner as to enable it 
to judge of “the reasonableness of the impression” made upon the miucl of the 
lower tribunal It is difficult to assent to the Court & conception of what took 
place at the trial, or their view that it is impossible to h ive the full benefit 
of exceptions when the trial Court avails itself of “real evidence ’ Stephens 
illustration of proving that it is raining b> tilling the Judge to look out of the 
window," is another instance of the use of real evidence — Thatje i Ev 280 281 

Judicial notice, meaning of The expression “to take notice of mil' thing 
in our ordinary popular phraseology, imparts observing or remarking it In 
the legal language of to day to “tike notice ” has a meaning co relative to that 
of giving notice namely, that of a man’s accepting or charging himself with a 
notification or with the imputation of knowledge of a thing But the import of 
the legil expression to take “judicial notice * as indicating the recognition 
without proof of something ns existing or as being true seems traceable rather 
to an older English use The word “notice” was formerly often used inter 
changeably with knowledge and with the English legal term conusance When 
the reports began to be translated and published in English in the seventeenth 
century and later we find that the phrase becomes interchangeably take notice, 
take knowledge and take conusance Thatjei Pic fret Ev 278 Where a cause 
is presented nt the bar for trial, the Court and jur\ are presumed to bo unm 
formed concerning the facts involved m tin ca e and it i» incumbent upon the 
litigant parties to iitnblish by evidence the facts relied upon b\ them respect 
lvely There is howev or a Inrge class of f vets which need not be pTovcd since 
the) an judiciall) noticed b> the Court and jmv That is to sav there area great 
many things of such common knowledge that the Courts ought to h< presumed 
to know thorn —«>VK.\v rr tlws oxvstewwe and procidwrw of ttiovr own O&urt the 
public laws , the cnlonder , treaties entered into by their own government and 
many other matter-, of such general notonetv that ever) well informed man or 
woman within the limits of the Courts jurisdiction must or should know If it 
M) happened that the proof of anj such facts formed part of a litigants case he js 
excused from proving them, n« it is said tlm Court will take judicial cognizance 
of their existence or in other words the) will be taken is proved And the 
imponauco of the subject of judicnl notice can hnrdlj be overestimated for 
there i-> no evsp in which there aro not some matters which fall within the 
judicial cognizance of tho tribunal before which it is tried, since the verj law 
itself which is administered bj the forum is n subject of judicial notice Burr 
Jones § 10") 


Place of the doctrine of Judicial Notice in the Lav? of Evidence The 
subject of judici il notice is not properl) n part of the law of evidence , hut, as it 
embraces the rules which relito to the facts in i^-uo which arc a turned to be 
true without evidence it is closel) allied to it Uc/chct/sEi §11 Therefore 
the subject of jti final notice is deserving of being treated in connection with, if 
not, a-, a part of the law of evidence It has to do with evidence m a negative 
sense m that it tcnche_ when evidence need not he given It is not always 
neces nrj to prove ever) fict which goes towards the making up of a cn«e Tho 
fact ron> be of such a nature that tho Court either cinnot or will not require 
an) proof Ibid 'Whereabout m the law does the doctrine of judicial notice t 
belong W berevtr the proct® 0 of reason ng has a place, and that is ercr3 
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Avlitre Not peculiarly in tho law of ev ulence It uoe c , indeed, find in the 
region of evidence n frequent and conspicuous application , but the habit of 
regarding this topic a» a mere title in the lan of evidence obscures the trui 
conception of both subjects The habit is quite modem The careful observer 
will notice that a very great proportion of the cases involving judicial notice 
raise no question at all in that part of the law , thev relate to pleading, to the 
construction of the record or of other writings, and legal definition of word' 
the interpretation of conduct, the process of reasoning, and the regulation of 
trials In short, the ca-os relate to the exercise of the function of judicature in 
all its -cope and at every step The nature of the process, as well as the mine 
of it find their best illustration in some of the older cases, long before questions 
in the law of evidence engaged attention We are the les= surprised, therefore — 
to find that it was not until Statl ie printed his hook on evidence, in 1824, that 
my special mention of this subject occurs in legal treatises on evidence , ntul 
that this writer has ver> little to say about it Hie subject of judicial notice 
then belongs to the general topic of legal or judicial reasoning It is indeed 
woven into the very texture of the judicial function In conducting a procea' 
of judicial reasoning, as of other reasoning not a step can be taken witnou 
assuming something which has not been proved , and the capacity to do tin' 
with competent judgment and efficiency is imputed to Judges and juries as P irt 
of their necessary mental output ” Thayer Ev pp 278 280 

Principle Judicial notice is based upon very obvious reasons of conYP 
nience and expediency and the wisdom of dispensing with pioof of matter* 
within the common knowledge of every one 1ms never been questioned 4* 1,s i 
the principle upon which the doctrine of jiulici il notice rests , convenience an 

expediency and the saving of the time, trouble and expense which wouUio 

lost m establishing in the ordinary way facts which do not admit of contraai 
tion There is however no rule of anv practical importance which £ over P 
j ? se °f 6U kl ect and each new question when it arises nuist 
decided by the Court with no other guidance outside of analogous preceden 
than the general law applicable to the whole subject which is m the wor(,s 
Uicoucaf Courts will generally take notice of whatever ought to be gener 
limits of their jurisdiction Greenl Ev §6 , Burr Jo 

§ 10j (a) 


Pre requisites of Judicial notice These are the three material requi ittj 
befon a Court can take judicial notice of a fact (1) The matter of "C"/ 
Court will tako judicial notice must be a matter of common and general k»(*w 
huge not merely the knowledge of specialists or experts (2) it niu 
I nown , that is well established and authoritatively settled not doubtful 
uncertain and (3) it must be known ‘ within the limits of the jurisdiction 
the ixnirt, since, for example foreign laws are not judicially noticed rurm« 
more the meie per onal knowledge of the Judge is not the judicial knoWie^ 
°i f* ,p Court , judicial cognizance is taken of those matters only that arc c , 
moim known , and therefore the individual and extra judicial knowledge 
thi Court that some of the parties are dead, or that the defendant m u ri " 
of mother “tale will not dispense with proof of those facts, and cannot b® 

* or l ^ c purpose of supplementing the record W heeler \ .« _ t 

1 I D Smith (N Y ) 1 ( 4m ) And, on tho other hand it is not e'sc” 41 ‘ _ r( 
inattr rs or judicial cognizance be actually known to the Tudgo 
proper subjects of judicial knowledge the Judge may inform him c elf ,n i. n » 

which nn\ seem heat to his di cretion and act accordingly The mere ., rt 
that tho Tudge himself does not know the fact will not prevent the JudS®? 
Court notice of it The Court may obtain the information by mve tigu* 

It is easy to understand a partv a«kmg the Court to take judicial notice of « 
and tfmt tlie Tud n e should reply that he himself did not know it, but that 11 
ought to know it by reason of its notoriety, then he would take 
cognizance of it It would be absurd to suppose any Judge to know all tniu 
wa in nn encyclopedia or dictionary, and the Court will only take official cog 
iii/ance of sueli things mentioned in thos* hooks a« are the subjects of general 
knowledge Durr Jjnes S 10 > ( a ) 
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Meaning of the section It is necessary to consider what is meant by g 57 
“ need not be proved ’ \n section 56 A fact is said to be proved when consider 
mg the matters before it, the Court believes it to exi<=t (section 3) But no one, 
whether he be a Judge or not, can believe a thing to exist unless there is some 
matter before lum which leads him to that belief Ever) thing, therefore, which 
a man believes must be proved in some waj The meaning of the section will 
however, he apparent if we consider together with s 5b the last words of s 57 
What thc’e two provisions real!) come to is this —with regard to the fact 5 * 
enumerated in s 57, if then existence comes into question the parties who n«scrt 
their existence or the conti ary need not m the first instance produce any e\s 
deuce in support of their asseition" They need only ask the Judge to say 
whether these facts exist or not, and if the Judge s own knowledge will not help 
lum, then he must look the matter up further the Judge enn, if he thinks 
proper, call upon the parties to assist him But m making this investigation 
the Judge is emancipated entirelj from all the rules of evidence laid down foi 
the investigation or facts in general He nny report to any source of informa 
tion which he finds handj, nnd which he thinks will help him Thus he might 
consult any book, or obtain information from a bystander Marl by Fv 49 

Tacts of which Court 57 The Couit shall take judicial 

See tnke 3VKllcwl notice of the following facts — 

(7) all laws oi lules having the force of law now oi 
heretofore in force, oi heieafter to he in force, in any part of 
British India 

(2) all public Acts passed or heieafter to be passed by 
Parliament, and all local and personal Acts directed by 
Parliament to be judicially noticed 

(3) Articles of War foi Hei Majesty’s Army, “Navy oi 
an force” * 

(4) the course of proceeding of Parliament and of the 
Councils for tho purposes of making Laws and Regulations 
established under the Indian Councils Act f or any other law 
foi the time being 1 elating theioto 

Explanation — The woid “Parliament” m clauses (2) and 
( 4 ) includes— 

(1) tho Parliament of tho United Kingdom of Great 

Butam and Ireland , 

(2) the Parliament of Gieat Britain , 

(3) the Parliament of England , 

(4) tho Parliament of Scotland , and 

(5) the Parliament of Ireland 

(5) the accession and the Bign manual of the Sov ereign foi 
tho time being of tho United Kingdom of Great Britain and 
Ireland 

(d) all seals of which English Courts tako judicial notice 
tho seals of all the Courts of British India, and of all Courts 
out of British India, established by the authority of tho 


Substituted bj Act X of 1927 


t 21 A 25 Viet c G7 



744 


THE INDIAN EVIDENCE ACT 


S. 57 


Goveinoi-Geneial* or any Local Government m Council 
seals of Couits of Adnnialty and Maiitinie .Tuiisdiction an 0 
Notaries Public, and all seals winch aDV person is autnonzei 
to use bj any Act of Pailivment oi othei Act oi Kei,ula ion 
having the foice of Uw in Bntish India « 

(7) tilt accession to office, names, titles, functions an 
signatures ot the poisons filling foi the time being 
public office in my put of British India, if the fact oi tieu 
appointment to such office is notified in the Gazette of lu 1 
or m the official Gazette of any Local Government 

(8) the existence, title and nalional flag of eveiy a tV 

oi Sov eieign recognized by the British Crown < 

('/) the divisions of time, the geogivpbical divisions 
the woild, and public festivals, fasts and holidays notiue 
the official Gazette R ^ 

(]0) the temtoncs undei the dominion of the t>r 

Ciown tinnof 

{11) the commencement, continuance and teiminai ^ 
hostilities between the Bntish Ciown and any othei ot' 1 
body of peisons r t 

(12) the names of the membeis and officeis. of the g 
and of then deputies and suboidmate officeis and assi 
and also of all officeis acting in execution of its pioces > r 
of all advocates, attomevs, pi octors, vakils pleaders an 
persons authorized by law to appeal oi act befoie it 
(/3) the mle of the load f[on land or at seaj 
these cases and also on all matters of public histoiy, 
tuie, science oi ait, the Couit may lesort foi its aid to 
puate books oi documents of reference . 

If the Couit is called upon by any pel son to take l 
notice of any fact, it may lefuse to do so unless atu ^ 
such person produces any such book or document as 1 
consider necessaiy to enable it to do so j aW() 

Whether the list is complete A simitar Ii«t is also given bV ‘ e 
FiMames Stephen in art 53 of his Digest on the Law ot -hv , m 
regvrds that list he remarks The list of matters judicially j 1^ 
article is not intended to be tjuite complete It is compiled fr ®". nU tel} 
453—67 and T E ss 4 — 20 where the subject is gone into more i» ^ s an«* 
convenient list 13 aho given in R N P ss 83—92, which i* mite* 1 '. ^e framed 
eilect It may be doubted whether in absolutely complete list C oVtW tor ,oai 111 
ns it is practically impossible to enumerate everything which is *o ^ r fl U( >uS 
it elf or so distinctly recorded by public authority that it would be » v . 0 f w 
to prove it Note XXVI Similarly the list gjven in tbi^sechon 0 
LX -- *--'-*—* — - taho judicial 

T372 1<> 

,n ttP 
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from complcti for instance the Anglo-Indian Courts 


* For lists of °uch Courts, see the notifications printed on PP imcn C 
71 of the VV estern India "\ olume of JIncpher*on s Lists of British * n 

a 57, pwn (13), were in°erted In the Indian 1 
of 1872) s C 


in force in Indian States 

T The«e words in section 
dcitce Act Amendment Act (18 
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the oidmary course of nature, the mo uung of English words, and all other 5 57 
matters, which they are directed by any Act to notice, such as , i n Bengal, list 
of land holders who have not inado load cess retuins (Ben Act XX. of 18S0, a 19) 
in Madras bye law framed by the Commissioner of Police (Mad Act III of 1802 
s 5) , in Bomb". notiBoHiom, m the Gizette (Bom Act X of 1806 s 4),inOudll 
tho list of laluod \r. anil -ruiteea published by tile Chief Commissioner (Act I of 
ISO, s 10) IT hitkij Stole *. Anglo Indian Codes Vol II p 887 Although the 
penultimate clause of section 37 does not absolve a p irty from proof of any fict 
which does not fall within the provision of clauses 1 to 11 of the section, the 
facts of whwh tht Court may take judicial notice are not limited to tins clause 
Englishman \ Lala Lajpal Eat, 14 C W N 713 = 37 C 37b A gener il rule of 
construction of Acts of Parliament is expressio minis e*t exclusio altenits (The 
express mention of one thing implies the exclusion of nnothei) let Sir Barnes 
in Blackbmn v FlateUe (1881} 6 App Cis 628 atp 634 In Dnntuater \ 

Aithn i,(1879) 10 Sup Ct N & W 103, Heigiaie J observed “If then be 
any one rulf of law cleirer than another as the construction of all statutes and 
all written instruments (as for example sales under powers in deeds or wills) 
it is tins that when the Legislate oi the parties to any instruments lute 
expressly authorised one or more particulai modes ot sale or other dealing with 
property such expressions nlway s exclude any other mode except as specifically 
authorised” This rule, or as it is otherwise worded, expression facit cessatc 
Inctiium (Co Litt 210a 183b), enunciates one of the first principles applicable 
to the construction of written instruments Broom’s Legal Maxims 7th Ld 
p 491 So provisions someti ncs found in statutes enacting imperfectly or for 
particular cases that winch was already and more widely the law, have occasion 
ally furnished ground for the contention that an intention to alter the general 
law was to bo inferred from the partial or limited enactment resting on the 
maxim, exm essio unms est exclusio altcrius But that maxim is inapplicable in 
such cases The only inference which a Court can draw from such superfluous 
piovisions (which generally find a place in Acts to meet unfounded objections 
and idle doubts) is that the Legislature was either ignorant or unmindful of the 
real state of the law, or that it acted under the influence of excessive c mtion and 
if the law be diffeient from what the legislature supposed it to be the implic ation 
arising from tho statute, it has been said cannot operate as a negation of its 
existence any legislation founded on «uch a mistake has not the eftect of 
making that law which the legi lature erroneously assumed it to be so ’ Maxitcll 
548 Similarly m Knsna Annum Das i v Nilmadhab, 73 Ind Cas 312 at 
p 316= A X II 1923 Cal 60 Mi Juslne Maokcrjrc saul The only inference 
which n Court cm draw from such superfluous provision* (which often find 
plate in Acts to meet unfounded objections and idle doubts) is that tho Legis 
lature was either ignorant or unmindful of the real estate of the liw or th it it 
acted under the mfiunneo of exces iye caution In this case wo lnve seen 
tint it is impossible to make a complete list of matters of which the Court should 
take judicial notice But y et the Legislature following the English text book 
writers on Tyidcnce haye specified certain well known ficts of which the 
Court shall take judicial notice In thf circumstances the proper meaning of 
the section is that it does not forbid the Court to t ike judiei il notice of any fact 
which is a proper subject of taking such noti*o but the Court mu t take judi 
ual not ico of tho fiicts mentnmd m this section and as regards that the Court 
is not at liberty to exercise any di CTetion It wn> pointed out with Tigard to 
tho corresponding section of Act II of IS >5 that the list mentioned therein 
was not exhmi=ti\o and the Court was at liberty to take judicial notice of any 
fact of whu h I ngltsh Courts la! e judicial notice Queen \ j\ ibadn ip Gosirami 
1 B L U O Cr 2<>29 TT oiihoffe s Ei Silt Fi 469 But why should it Ik* 
confined to facts of which the English Court-, ordinarily tnhe judicial notice 
Tin maxim tint what is known nc d not Ik* proved, manifesto (or notoria) non 
tnifigml p> obaltone may hi triced far hick in tin ciy il and cannon law md<ed 
it is coeval with tho legal procedure it elf We find ltnsamojim m J » h h 
h« t >ooks and i- applied ineyery part of tin Anglo-f'ixon law (I ,</e Bradon x 
Hoo 1 1 J n 7 to 10 a— 10 b) It h qu ilified by anotlier principle al o vert 
0,1 fi 'lad often on rtopping the former m its importance —non reftrt quid nottw( 

9i 
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set jiuha, si uotum non sil in fotma jurficn Pei Cul r C J in Crawford r 
Jills sr, 2 Bui 1 (1013) llicr two inixuns seem to rntiinntc the wnoie 

doctrine of judicial notice It 1ms two n9iiocls, one reg irdmg the ltl>crt> wiiii. j 
the judicnl fnnctiotmr\ 1ms m taking things for granted, nnd the restraints tn 
limit him Fliaijn I*iet fient Pi 278 Piofcssor fftaycr thus pointed out 
tutnie powhilitv of the doctrine of juditnl noticf fc Courts mat Jtwtci 
notice much which they c umot la required to notice Hint is well worth <• 
pluisising, for it points to a groat po sible u cfulnt®* m t!m doctrine, in neipj 
to shoitcn and simplify trial* It is nn instrument of great capacity , m 
hinds of n competent Tudgt , and it is not neirlv ns much u cd, in the rigw ' . 
prictice ind tudtnce ns i hould he The fmlurt to excru e “ ,» 

daily to smother tri ils with technic ility and mon*trou h lengthens them 

Fhniin Piel Irent Pp 300 “ \\ hj has this principle not been ndcquatel) 

bv Judges? One reason ir that they nppirentl> forget that (ns 1 ’iofeyor in J ^ 
say s) they mi n ht notice muih tint they cannot be required to notice by 

rule made in advance e g a rule requiring them to notice alw ns the m 

honey of a shea ill s olhce might go too far , but the} maj m a given ca e ho J u 
m declaring a specific sheritl to he notouous , and so on, in a thou c anij « . 
of ficts Another reason is that thev apparently forget that the principle ■ 
them to notiu in specific cises even though no general rule for the tvaou 
of such c ises could lie laid down This is because notoriety in fad is tn ■ f 
ciple, and f lets aro not susceptible of inflexible rule 1 lie precedents ot * t 
Tudgts, in declining to notice or ns->outin n to notice specific facts do n0 c * , 3 
the picsent Judge for noticing a new fact prov ldtd onl} that the new 1 
notorious to the community II lymorc § 2333 

Clause I —Laws or rules having the force of law ‘ Laws or rl lJ e ^ V 0 'f i 
the foice of law include statutory law as well as unwritten law wnetnt ^ 
personal or local nature Uhaauan v B/iagitan, 21 A 013-3 O 
454 = 1 Bom L R 311 “It is almost a pi ititude to «ay”says Piof ^ 

“that judicial notice must be taken of 1 iw* and the onl} reason for the sp . 
notice given to this branch of the subject is that diversity of opinion has ® 
ns to whether certain laws of a private nature were entitled to the judicial n ^ 
and it has therefore become the task of the legal chronicler to mark them ojj 
law of the jurisdiction is peculiarly a matter of judicial cognizance It l9 °|\* 
the presumption that the law is known to the Court that th pre <» n Vj^ 
proceedings whatever m Courts of justice Bmr Jones § 112 qn J 

medan Fcclesiastical law is a law having the force of law in Briti h in 11 * g,^ 

as such will he tiken judicial notice ot by Courts Whitley Stoics Vol ^.Sr^o- 
Qttem I mjness v Bam'an 7 A 461 The generil rules of Hindu ana * ^ 

medan law do not require proof The} can be a certamed b} making n«* ^ 

refeienceto authoritative test bools judicial decisions as well BS Jr\ Q, u rt 
opinions of the Pandit or Maulav is Bhaguan v Bftaguai supra /{oni 
can take judicial notu o of what the Hindu Law is witli irgnrd to Hindu c ^ 
that alwajs mu4 be proved Pei QaithC J m Jagat Malum v be 

8C 532 ( >37) But where a custom in judicial!) recognised it nC f p.i n pitr 
pioved fadulalv Jankee, 35 C 575 lh ja Ilam \ Zanundai of * 

23 G W r N 173 (P C) = 41 M 778 Sworn translations of S an^kn 
if sent b) the Registiar of the High Courts in India can be used by the , , a 12 
Committee of the Privy Gounc 1 Collector of Marh as s Muthu Faina ftl) y 
MIA 397 (PC) Books purporting to contain the laws and custom* ^oiith 
particular community may acquire, b> being rencatedly proved m v" c on9 of 
such a status as to make it unnecessary in any subsequent ca e for in 

that community to prove anew the authority or the binding force of the o . ^ ll3 
question and unless such a state of cirulm tances is brought about, hook .j 10 
nature stand on the same footing as any other evidence tending toi*° T 
exist* net of a liody of customs Assuming that a rule of Alujasantana r»w . erC 
rule having the force of law within the term of s 57 of the Evidence "J-y n 
is one es-ten tml feature in the opcrition of customs which necessarily din® 
urte-> th* m from the operation of Act^ of Legislature In the ca«o oi l > 
cnactetl by the Legislature Court', have to take jmlici'd notice not only 
eilect of tlic rults, but nl«o of those facts which are neccssiry for showing l ) 
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tlu.j have tho force of law and that they govern the parties or properties con 
ccrncil such facts consisting of proceedings of the Parliament or of the Legis 
Line Council On the other \m« in the case of customs the ficts showing 
tint they lme the foroo of hw anil that the) govern tho p irfcies or the proper 
ties concerned include the faet that the alleged rules of conduct have hecn 
uniformly followed by tho parties concirned oi the community to which the 
pirties concerned hJong The fact is one which the Courts are not required 
to take judicial notice of, nor have they any powers to take judicial notice of it 
unless it has been so often proved m the (ouit& ns to mal o furthi r proof 
unneccs ary as already silted The Secrctaiyof 'italc \ 6 anlaraja 2>M L J 
411 = 14 II L T 343-= 21 lnd Cas 432 

Clausen Tho English Courts tike judicial notice of all Public Acts 
pitted by tho P irliament and sine.. 1830 Private Acts ui“o It w it. customary 
before 1830 to insert a clause in Pm ita Acts of P irliament declaring th it tho 
'■amo should be deemed public and be judicially noticed Tim effect of this 
clui*o was to dispense with the necessity, not only of pleading tho Vet specially 
but of producing an esumned copy or a copy printed by the printer of the 
Crown, n Public Act lequinng neither to bo specially pleaded noi pro\ id By 
11 A 14 Viet G 12, it was enacted “ That every Act made after the commoner 
ment of this Act “hall be deemed and tal en to bo Public Act and shall be 
judicially tal cn notice of as such unless the contriry be expressly provided 
and declared by “iich Act ’ Thi- provision is now repealed bv the Intel juela 
tion Act, 18b9 52 and 53 Viet C 63 which provide*, by s 8, that every Act 
pas-ed after 1830 * shall bo a Public Act and sh ill b< judicially noticed, is sueb 
unless tho contrary is expressly provided bv the Vet ” bo now every jicr-onil 
Act or local Act should also bo taken judicial notice of by tho Indian Couits 

Clause III The Court will recognize without proof tho Articles of W ar, 
whether in tho naval the marine, or tho land service as well as the uixiliarv 
forces, — that is the militia, yeomanry ind the volunteers, -anil also the reserve 
force Taylor § 5 

Clause IV The English Courts tnke judicial notice of the laws of Engl mil 
and Ireland including the laws anil custom of Parliament, and the privileges 
and course of proceedings of each Hou«e of Parliament Sloe? dale v Ilansaul 
0 A ilT 1 = 2 P AD 1 The Indian Courts should take judicial notice of 
debites of Parliament The Englishman v Laipat Pai, 37 C ' 7 G0 = 1 1 C W N 
713 ‘The proceedings of the Legi lituro ’ “iys Prof IVtymoic ‘as shown 
m its journal are by some Courts noticed, but thio is an artificial theorv , on 
principle, the proceedings ns contninul in tho journal are evidenced by a printed 
copy or by a certified copy ’ If tejmorc § 2577 The course of proceedings in 
Parliament appenrs to bo “omething distinct from the proceedings themselves 
Englishman v Lag pat Pa i, 37 C 760 = 14 G W N 713(726) 

Clause V All tribunals notice the iccession and demise of the *om reign 
of their country Holman v Bun on 2 Ld Ray 794 P v P ingle 2M A Rob 
276 They also take judicial notice of the Royil *ign manual anil all matters 
stated under it P v Oulhj, 1 Lea 98 Mtghell v Sultan of Jftore, (1894) IQ 15 


Clause VI The English Courts take judicial notice of the Gieat Privy 
Seal (Lord J/etvife’a Case, 29 How St Tr 707) of royal proclamation of tho 
signature of tho clerk of the Parliamen s ( Badische v Lninslem 4 R P C 
470), s~al of the Corporation of T ondon (Doe v Mason 1 Lsp Go), eiloftho 
Apothecaries Company (14 A 13 Viet C 99, 8 81) the <=eal of the Board of Irade 
seals of distuct regi trars (Judicature Act 187 1 « Cl), «cals and “ignnhirt“ of 
Commi “loiurs for Oaths {Ex parte Magae 15 Q, B D 332) , the e vl of a not »ry 
public m any part of this Majesty s Dominions, but not of a foreign Notary 
public (lit ic Dans 1910 V\ N 212) -oils of county Courts etc “ lhe 
Courts will also judicially notico tho following s als —the Gri at il of th<j 
United kingdom and the Groat Seals of England, Ireland and Scotl md re-. 
pectiYcly j the Queens Privv Seal anil Privy signet whether in Enirlind 
Irdtutd or Scotl mcl tho Wafer Grctt ‘htil, tho Wafer Pn.j s cn I framed under 
the Crown Oifico Act, 1S77, the seal and the pnwj 'eol oE the Due!:', of Lanco-ti r 
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S 57. ^ ie *tnd the pmj se\l of tlio Duchy of Cornu til, the seal of the oH 
feuperioi Courts of Justice, *111(1 of the Supreme Couit inil its sever il dm iona, 
the old Chancerv Commonl iw sell, and the seal of th° old Chancei j Enrolment 
office, the sells of the High Court of Admirnlfc), whether for England or Ireland 
the Prerogative Crown ot Ganterburj in d of the Court of the Vice-Waiden ot 
Sttnnenes the sells of Courts constituted b> Act of Pnrlnment, if seals are 
given to him hj the Act, md, therefore the seiR of the Court for Divorce ana 
Slntnmomil causes in England of the Couit for ‘Matrimonial causes and 
m itters in Ireland, of the Central Office of the Roj il Courts of Justice ami oi 
its several Departments of the Principal Regi^tij md of the sevei il dt tnct 
Registries of the old Court of Probate in England and of the present Court o 
Probite in Ireland, of the old ind new Courts of Binl ruptcj, of the Insolvw 
Debtors Court now abolished of the Court of Buil luptcj and In^olvencj m 
Ireland which since the 6th of August 1877, has been called “The Court 1 
Bankrupt!} m Ireland of the "evenl muted Diocesan Courts and R p o !S "J es 
in Ireland of the Landed Estates Court, Ii eland of the Record of Title oma 
of that Court and ot the country Courts fai/hi § G The common 'eal 
the city of Glasgow is not one of the seals of which the English Courts n 
judicial notice In re Ilendeison 22 C 491 Wheio the soil is not di tine j 
legible Com ts will not take judicial notice of it Jala Ah v Laj 
C L R 469 A registered power of ittornej w is admitted under this seci 
without proof the Rt gistenng officer being a Court under s 3 Lust 0 dm* 
Dioun 14 C 176 But the above cise wis dissented from in SomHflP 
KofjUishpali 17 C 903 where it was held tint mere rcgi-trition of a tlocu , 
wis not in itself sufficient proof of its execution A Couit can take ]uu 
notice of the attestation and signature of a sub Registnr La Via MohW 
V'tpendia Nath 105 Ind CV 422 

Clause VII Courts, will judiciillj recognize the politic il constitution or 

fruue of thur own Government its esvnti il political igents and public ojj 1 . 
sharing 111 its regulir administration, and its es entnl md tegular pon 
operations power', and actions Thus notice u taken, bj all tribunes 
accession of the Chief Fxecutive of the nation or state under who e vum , 
thej let his powers and privilege o (Eidolon* Case, 2 Ld Ra}in 9oUJ, 
in Amend the genuineness of his signature (Jones v Golcs Er r, 4 Marten 0 
Lev v Miller, 2 \V B1 797) the he ds of departments and principal omcc 
*:lite and the public ~eils (Lcz v Jones 2 Gampb 131) In America the 
cm take judicial notico of election 01 resignation of a scnatoi, the appoint ^ 
or a cabinet or foreign minister (Malden v Canfield, 2 Rob (Li) 

England the ippotntments of marshalls and sheriffs ( Holman v Burton 
Rijm 794), and the genuineness of their «■» natures cm be tak"n judicial ■ 
of ( I lead v Whnlmote, 8 Dowl P C 015) but not of their deputies £ ree !, 0 \\[ 
§ 6a in Louisiana the signatures of all the judicial and executive , jfn 

official acts nre to be judiciallj noticed Wood v Fit 10 Mart 196 jn 

English doc tune do«s not extend to this length Jayloi § 14 S° fl of 
England it is highlj probiblc the Courts would not recognise the -lgn' 11 ** jjl, 
tin Lords of the Treasury to their offiu il letter 1 - R v Jone^ 2 kfl* P jj )|g 
But it nppeir tint this section is more extensive than the English * ft " _» 0 ,fnt 
rc*p<ct All that is lequired umkr this section is that th° fact of the n P£° tll of 
of such officer must he notified in the Gazette of India or in the u - ^ , 
un> Local Gov eminent Tide Jikai Ah v Laj Chadra, 10 G I* R fl n<l 
17b Mhcrcumhrs I9C Cr Pro Code nn older ''anctiomng 1 pros p c*L , c'U 
“t„ned b> the c m_f ^aoretnr} lo the Government is filed 111 Court the j 0 ollic* 

t »kt jiulicul notice of that offiier s signature ju«t as of his succe ®iOJ' 1 jj fr 
imrne title nnd function- lh< gc uunc lies- of Ins signature of 

which. unless the Court diem- it nec^s ary need he proved nnd the exhi ^ fer < 
n cop> of the ] ort. St Gtor^e Gurtte containing a noiific itiou of thajo* ff 
nppointiu-nt ns Chief ‘'ecrttari is not 1 *• entnl Cnolanchen Atjaimnah , 

11 M I T »>7*»7JIii< 1 Gas On-il Cr E I 1UT Judicial notice niuj 
K t ikon of tin signature of a I) putv Comm r of 1 olic< \\ ahel ar \ I '"l , 

r I< 7I*>- 19 C \\ N 713 -vr nl o lumo) v halt la*, 4 JJ X I» D C 
fli C *urt enu lake ju hcial none of the f tet that n certain ixrson 1 * Ju * ,cc 


/ 
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the Peace Queen v Naboditip, 1 B L R Cr 15 — 15 W R Cr 75 Whin S # 57 
a document of 1829 purported to be a copy of a decision pisaed by one A, 
i /tort, oi Suddei Ameen of Ghittigong but there wis no evidence that tho 
person held such appointment and the seal upon the copy produced v> vs not 
legible, hell tbit as there wis no ofhciil Gizette in v\ Inch the appointment v\ i“ 
m uk, ex i stin 0 then and is there was no ctitificite th it the copy ms i imo 
copy, the document wis not admissible notwithstanding tint it wis more 
than thirty jeirs old Jale) -dfi v Jlajchundei 10 C L R 4b9-8 C 831 
AotP Under this danse the Court shill take judicial notiu of the sign itim of 
an Honorary Magistrate when he m acting as such Itamjihan v Ahmed , 5 Iml 
Cas 587 

Clause VIII All ctv ilized nations b(in„ dike members of the gu. it fanul\ 
of “0vt.rm,ntiPs, m ly well be supposed to recognize each others exi^tentt ami 
gent ill public and externa! relitions I he usual and appropnato symbols ot 
nationality and “Overeignty are the nntionil flag and soil Every sovereign 
therefore, recognizes, and of course the public tribunals md function lries of 
every nation take notice of the existence and titles of ill the othtr '>o\crti c ,n 
po\ur» m the civilized world their respective flig> md thou WaL of Stile 
Public acts decrees and judgments exemplified under this seal, aic received is 
true ind genuine, it being the higher evidence oi the chiruter If however 
upon a (ini war ui my country, one part of tho nation shall '■eparate itself 
from the other, and estiblish for it°elf an independent government the newly 
formed nition cannot without pioof be recognized 09 "Uch, by the judioitl 
tribunal 1 * ot other n itions until it has bpen acknowledge cl by the sovereign power 
nndei which tho o tribunals are constituted (City of Be me \ Baul of Lngland 
9 Ves 347) the first act of recognition belonging to the executive function But 
though the Sal of the new power prior to such acknowledgment is not pel nutted 
to prove itself, yet it nny be proved as ifact by other competent testimony, and 
the existence of «iuh unacknowledged government or state mav m like manner he 
proved the rulo being that if a body of persons assemble together to proti ct 
tbemoclvcs, and support their own independence, make laws md ha\ e Courts of 
justice hts is evidence of their being a state Orenl Ho 4; 4 citing I nearly 
Clement, 2 C4P 223 But the mle m U S v Palma 3 Wheat Oil), 034. eems 
limited to the case of a defendant deny mg pir itical intent by pie idmg tht author 
ify of i government having colourable existence and engaged in a revolution On 
the goner il question tiie correct rule «eeim to be the contrary of the statement in 
Gicenpaf i e, a Court will look solely to tho action of the 4 \pcuti\e where the 
exigence of a foreign nation or government is involved U S v Hutching 2 
Wheel Cr C 513, Box v Himely 4 Cranch 241, CeUlon v Hoyt, 3 Wheat 
210, 324 Aueiav Inna Old 193, IJtf/i<i»i?\ Ins Co , 13 Pet 415 421 , Kennel 
v Chambo 14 Hon 38,51 'lighcll \ Julian oi Johoic. (1894) 1 Q B 149 
In the ln«t mentioned cn hay L J sud at p 1GI ‘’The “tutus of a foreign 
sovereign is a matter of which the Courts of this country tike judicial cogm 
sanco— that is to say a matter winch tho Court is either a «umul to know or to 
bate (he me ins of discovering, without a contentious inquiry h to whether tin 
person cited i a or is no in the position of an independent sovereign Of conr e 
the Court will til o the best mean-, of informing itself on tho Mibject, if there is 
any 1 iml of vlonbt and the matte r is not ti3 notorious ns the st Uns of sonip gn it 
monarch «uch as tho Lmperor of Geru my Here the p r on cited was the 
S ultimo/* Mune and the mi ans which the Judge took of informing himself ns 
to his * tutu - * was by inqmrv at the colonial ofiice I atcr on tin learned Judge 
said ibi ntxt point is thi , » It m said thU an imkp«ndint sovereign in iv 
waive his n e ht to immumty md may tri it himself as “object to the jtiri diction 
1 n„rec but bo r is that to be don' 9 This s-suns to me in the fir t plac 
qmtt ckir Supposing b\ way of iUtn.tr ition tbit «o me well known pot< ntnk 
such ns one ot tin gnat 1 iropean Emperor- vverc to he sued m a Court of this 
country* and tool no kind of notice of tin prodding , tt icoull he the duty of 
the Court to icrojunc hr* f>o ihon mid to ay at once that the per on cit ! w is 
an uidcpi ndant foreign « mrn^n our whom it had no juri diction flu ri fore 
it is not right to siy that such n «o\cr i,.n must come forward an«l a ert his „ 

Tight I do not think that ho need I think the Court il'clf would h« bound ter 
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t il o notice of tin fut Hint it lmd no jurisdiction * Whither i Court wiUK* 
judicnl notiu of tin iM-trnu of n foru„n “tat* m re ill) a quo tion « li^ttu r» 
u matter of •'ill* t*inti\c 1 ivv «nd judicial function 4 n foreign «titc " Il! ' 
ilomc tie. Courts lir truth d ns existing onlv eo fnr » a the J xecutiv*. 
tu U*» it Hire it is conceded that the 1 xecutive’s n cognition i* *2 , 

mining fl mint H njmmc § 2ViG , °ee nlso 1 oiler \ (tlohe I f, d«rf ^ p 
UOtili) 1 (h Sll William v Stathnm ami One! u <ir of hmoda {JJW J 
92 In laijfai v llmrlatf 2 Pirn 21 1, it was (Voided merilv that the n l'* r «._ (r 

in a dtclirUion that n icrtiun foreign ‘-tuti Mftsiecogiii/ed ns such b) the . 

louldlx found untrue bv nfirenu to tin I orui,n Ollioe Section bl {-) 0 . . 

( ivil Piocedurt ( ode pro\ idi s *'*“•*' '"*• 1 ‘"" f> 1,1 '•"Imial notice 

fact that a fori ign *tito h is or h 
Goveinot General in ( ounul fete n 


li s tlmt i ver) Court sh ill tnhe judicial notice o 
r It is noL been recognized h) llw Mnj«- K t) or >) 
.il fee c also Laclnm Aflim/i v P/ofty>,2 i 1 ' 


Pnrtam \ Bombai/ Bm min, 9 B 211 , # ^ 

\\ lull the Courts Mill take judicial nolici of this exi tence or , . 0 


v> mu tne courts Mill tike judicial nouci oi mi' cm , . 0 

govrnments the mle must hi taken with the qualification that it relates i. 


«mch goxtrnmcnU ns lmn Veen rtcogtwed U> the home government ^ 
Courts mil not anticipate the action of tin govi rnment in this respect , 
case of a irhellion or a revolt inn foreign state the) Mill consider tn 


or n roc on in a iurei„n sum- un-j «»»» w rccrt w 

stati of things ns existing until the i>roper department of the governmen eic 
ni/es the change Cili/ of Bcrnr \ Haul, 9 ^ e- ^"^k^soven i" n 


n*»>o uiu WI uiuc \jtin UI mi III \ win' > H *> - • * ■ . “ . 

jTaijlu) v Braclai/, 2 Sim 213- 77 Png Ileprint 7C9 W ho is the s 


rlc jttte or de faclo of n terntor) is not a judicial lmt ft political quet 
di .ter nun i lion of which b> the legislative and executive departments , 
government conchwvcl) hinds the Judge 4 ns well as all other oinccrs _ ([ce 

and subjects of that government Burr Jones Ti § 1U7 All Court- oj . tlon 
ire bound to take judicial notice of the territorial extent of the Jtir of 

exercised bv the government whose laws the) administer, oi of its recogn . 

il i, n i 1 1 Af « from the pul’* . — 


deni il of the sovereignty of a foreign power, ns appearing from the pu *‘® t , n 
of the legislature and executive although those acts are not fornianv i_. ^ 


ot the legislature and executive although those acts are not n Iori ko U 45 
evidence nor m accord with the pleadings United Stales v Ratmes, w ^ 

(9 How) 127 But it is the dut) of the Judge to take notice whether ^ 


power hn-, been lecognized by the government or not and to judicially 
relations between this and other countnes Burr Jones g 107 


haul of rnrjland 10 Ves Jr 352 Lo d chancellor °aid 


Por.^.P^? 


, , v co t,r i^u u ummcm/i ~ - r ±CA" 

arisen from what we know and what we cm onl) know juihciUi) 

orant of the fact that tlie revolution of b V . „ n 


not affect to be ignorant blU 

his not been recognized b) th*> government of this countrv, 

Judge 1 can not take notice of that Po it is clear that until * c j ian v 
by the domestic government the Court can not tal e judicial notice ot tn . cn jhe 
of the ruling powers in foreign countries Bnri Jonet § 107 d° £ QreJ #r(i re- 
executive h anch of the government which is charged with r ” r irJ 

lation® shall in its couespondence with a torei^n nation as ume a fact i 
to tin overeignt) of an) island or eountr), it is conclusive with ti p r( >. 
department And in this view it is not material to enquire, nor is i . ^on" 
vince of the Court to determine* whether the executive be right n<! he 
It is enough to know that an the exercise of Ins con titutional iunct tl0II 
has decided the question Ibid It follow of course that the 
of the existence of foreign governments is extended beyond the men jg nl adc 
ac 1 nowledgmcnt of tli ir being and that so soon as the executive a p .jowledgfd 
public, the Courts not onl) recognize foreign stites and sovereigns ack pj^olsof 
is such b) the homo government of such Court 4 , but also their J ^ ( n ) 
authorit) such as national fli 0 4 and seal 4 of states Binr Jones = proof 
The public seals of such foreign states aie of such public notoriety thfl j ort ign 
of them is required Thiv import absolute verity, and when attached «■ jr ihrft, 
,.,.i „.Vi i . n ffi n>on «i v Chinch v * lllv 


judgmi nts such judgments are sufficiently authenticated 
l Ciauch (U ^ ) 187 . m hi« 

M hm an appeal is from a decree against the Ruler of a State » - and 

private cinaeitv but as renri senting the Ptrte the death of such ft u .il 


private cipai.it> but as repri renting the Stite the death of such ft ffl j( 
the failure to bring in his legil rejire entatue within the prescribed P crI , n0 tice 
not cau o an appeal to abate, as the Court was bound to take judicial 
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under s 57 (8) of the existence of the State though its ruler might the Maharaja g 57 
of Kashmn v Mohan 1 al, r >l P R 1880 

Clause IX The pkrvse "division of time” include also native eras 
If hitley Sto’es, \ ol II, p 888 Tims the Bengali Willniti, Tnali, bam bat, Hindi, 

Hajn, and Talus eras w ill be judicially noticed m those districts in which the 5 
are current held Ft 0th hi p 220 Tor this purpose reference mat be 
made to the usual almanac*, when occasion icquires held Ft 6th Fd p 220 
Hie almanac is the part ol the common law and established by stUulc 
and the Court takes judicial notice of the succe& ion of years, months, mid 
da\s(/? v Ihouit, Mood A, M 163, Hanyy Bioad, 2 Salk G20), of the years 
of etch -overeign s reign and the years in the calender to which they corit&pond 
(Holmans FJttnow, 2 Ld Ray m 791, It v Smith, 2 Mopd A R 109, Jl v 
Pnntflt 2 Mood A It 27G Henty \ Cofc, 2Ld RnvmSll) and of the d\y» 
of the wet I upon which the days in the calender fill Iloyle v C otnualli* 

(Lord) l stra 3b 7 , Hanlon \ Shacf lelon, 4 Doul 48, Peat sons Shau 7 1 
L It J > IIahbwy\ T o\ XIII, p 492 So al-o it is not necessary to prove 
the course of tune ( Bin ty v Blogg 12 Q L b77, 882), or of heavenly bodies 
nor the ordmarj public feasts and festivals raylor § 10 Where the period 
of limitation for a suit expires on n gazetted holiday and the plaint is pie ented 
oniliodiy the Court reopens it is not neciasiry for the plaint explicitly to 
state that on the day on which the pi nod of limitation expired the Court was 
closed Tel Chnnds 1 It Pallo 10 R L R 198 =*06 Iud Cas 92G Jins 
clause empowers the Court to tike judicial notice of any public holidays notified 
111 the official gazette Ibid 

Geographical Dtusions fhe Courts take judici il notice of political Mib- 
diu ions of the country as it was made by law and of the state or teirifory 
where they hold their 'cs'ions, and of the judicial districts within it loint« 
will take judicnl notice of the local divisions of the elate into counties cities 
atul towns and of the facts that certain cities are in such sub di\ istous hale \ 
Pcnnmyton 124 'Mo 388, Itogcis v Cady, 104 Cal 238 ( tm ) Hie Court 
takes judicial notice of the existence, extent, and geographical position of the 
British dominions and of the territoiy of the foreign State* Ilahbiuy, \nl Id 
p 193 In Code v II ikon, 1 C B N S 1">3, Crouder J nt p 104 held tbit 
the Court was bound to take notice of the exi tence of the colony of Victoria 
and Crcssuell J at p 103 tint it must recognise that the colony was out of 
I ngland In Ilia r til v Dnjcr, (1834 ) 9 App Cn a 315 where the question 
w is whether the worth “ St Lawrence in a policy of maunc insurance included 
flu Gulf of bt Lawrence, or were confined to the river of thnt name, Lou/ 
Ilht'Ibttrn Mid lit p 3 >2 “ I thinl that the Court should take judicial notue 

of the geographical position and general names applted to such di tacts as tins 
in short, of all tint wc see on the Admiralty chart of tins part of the *• 1 
llthbury vol 13 p 493 In Iostcr v Globe Vcnhnc Syndicate I id, (190(1) 1 Gh 
811, two of the i'-su ,, b rai ed were whether tlio tribes of Su s nre independent or 
arc the Mibj cts of the Multan of Morocco and whether a tract of land between 
the Allas Mountains and the Rntr Aim 13 the territory of those trihes or i-> the 
territ >r\ of the bull an of Morroeo As regnrds the c econd question 1 arucll J 
'iid I am asked to take judicial cognizance of tlie fact that, assuming 
tin e tribes to he independent, they do not po sess jurisdiction over certain 
1 n itom *> Uiis is a in liter which nppe xrs tome mu t noecs arih lx within 

the cognizance of Her Maj sty because, for the. proti’etion of her li< gi - m 
tlx ordinary way, sin siiouhl know whether redre'* should in npphed for 
to the <?ultan of Morocco or to tin head of the various mdqxndent triks 
of ‘'it s 8 0 und policy appear* to me to require that I shoul I ict in uni on 
with the government on sueh a point as tin As ummg that tlic l o reign Ofiico 
have aln 1 1) 'ati fied 1 \ tint the terntorv in qmsiion is within tin 

dominion of Morocco, mid have applied to the biiltan of Morocco for r sire s 
in mw given m vltcr it would surly Iw improper that I, sitting ben n „ 

Ridge of tin Iluh Court slioull in the faco of that net of HerMijecty 

r lull ns a matter of fact that tli territory in qup'tioi was not within the’ 

f doinumn ol the Sultan ol Morocco I e-hould lx contravening the net of 

v May ty mini, in n matie r which »■* wnhtn the cognizanc 
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S 54. like notice of the fvt that it hid no jurisdiction " Whcthei i Court 

judicial notice of the existence of i foicign state te leally a question nhetlM ■ j 
i nutter of ‘•ubstantive 1 vw ind judicial function'-, a foreign ®tatc w* ^ 
domestic Comte be tieatcd as existing only so far is the I xecutivc 
treats it Here it is conceded that the Executive’s recognition is the u 
mining el ment JViqmorc § 25GG , c ce also Fooler \ Globe I enlurc »/„ 
(1900) 1 Ch 811 btatham v Slalhnm and Guehiar of Boioda J 


Civ ll Pioccdurc Code provides that every Court shall tal e judicial notic ^ 
fact that a foreign state has or h is not been recognized by His Majesty or J , 
1 See ilso Lachmi Nannn \ Piotajb 


Governor Goneial in Council See ilso Lachmi 
Pi icoam v Bomba// Lai oda, 9 B 244 


.bum v uumoaij uai oua, y d 6* ± F ,. rel n 

While the Courts will tale judicial notice of this existence or ^ 

tjw»irnments, the rale must be taken with the qualification that it rein e ^ 

such governments is have been recognized by the home govtrnnic . |n 
Courts will not anticipate the action of the government in tins respect > , er 
< ase of a rebellion or a revolt in a foreign state, they will consider rel0 g 


s t ito of things existing until the pioptr department of the governmen ® 


ni7cs the change Citij of Betne v BanJ, 9 Ves 347 = 32 Eng 
Faijloi v Brnclai/ 2 Sim 213 = 57 Eng Repnnt 7G9 Who is s . „ the 

do /me or de fario of a territory is not a judicial, but a political q j „ n j 
determination of which by the legislative and executive department 


government conclusively binds the Judges, as well is all other officers cij 
and subjects of that government Burr Jones Ei § 107 All Courts 


ire bound to 
exercised b\ the 


m-m gv*amnaiu uuti ounco 3 ■* — _ w r , 

take judicial notice of the territorial extent of tne J ,, ot , 0 r 
exercised b\ the government whose laws they administer, or of its r ? c0 °.j ) ] ic acts 
dennl of the sovereignty of a foreign power, as appearing from the P * , n 
of the legi lature and executive, although those acts arc not formally g 
evidence nor m accord with the pleadings United States v - rf , n 

(9 How) 127 But it is the dutv of the Judge to tal e notice whtiue ^ t |,, 
power has been lecognized by the government or not, and to judunally _ ^ r y 
relations In tween this and other countries Burr Jones & 107 in 0 i e3t ity 
Ban! of rnqland 10 Ves Tr 352 Lo d Chancellor said ^'? IT1( 'iu j can, 
from what we know m cl what we cm only know judie * Sv\iiz<*rl in “ 


not afloct to be ignormt of the fact that the revolution of ^ a 

hi*, not been recognized by th- government of this country , ? oU 


n is not been recognized ny tn- government or tins coim>y 0 „ n i7eu 
Judge I cm not take notice of that So it is clear dint untu^ 


by the domestic government the Court can not take judicial notice or t , „ the 
of the ruling powers in foreign countries Bun Jonct § 107 f or ei^ ^ 
executive linnch of the government which is chirged with the ri £inj 
lations shall in its cortespondcnce with a foreign nation is-time . ll( liU'‘ 

to the overcigntv ot any island or country it is conelusivo with pro* 

department \nd in this view it is not mateinl to enquue, nor ts « 

\ma of the Court to determine, whether the executive be right « K 
It is enough ti know that in the exercise of Ins constitutional * l, n ‘,,(1011 
h 1 decided the question Ibid It follow 3 , of course, that the r j r , l foin ll J c 
of the i xi tence of foreign governments is extended beyond the men nt ,, mid 
ac' noivledgnicnt of th lr being and that «o soon as the executive fl i' 1 ,o\vle , E <H l 
puhlu the Courts not onlv ricogm/c foreign stites and ~overeignsa c ^^bol 1 * 0 * 
such by tlie honn government of «uch Court 3 but al o then (a) f 


■oef 


authontv, *.uch as nation il flig« and 6eil« of ‘•tales Burr Jontt a juoc 
Fite public 1 ib of such foreign states are of such public notoriety t»a j 0 f,iga 
of tin m is required ilu\ import absolute veritv and when attached /fail'd 
jud„in< nt* such 1 idgnunts arc suihucnlly authenticated Church v 
~ ( rathh (IT ^ ) 1S7 . hi* 

W h n mi npncil is front n ehcree iinnt the Ruhr of n ‘state no , fln ,j 
ity I lit ns r» pre enting the ite the eleath of such a , vl )l 


tin 


e q*n ity 


not 


, . ..j pre enting tlie *-t tie the dentil ot such *• **■"« 

fnilun to bring in his legal npre • ntntiv within the tin «cnhed P cr * . 
e-au < an nopal to nbit* ns the Court wns bound to take jtidicia 
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under s 57 (8) of the existence of the State though its ruler might (he Maharaja 5 57 
of Kashmn v Mohan Lai , 51 P R 1880 

Clause IX The phrase "division of time includes also native oils 
II Intlry Stole* Yol II, p 888 Thus the Bengali \\ lllmti, i n-h Sambat Hindi 
Hijri, and Jalus eras will be judicially noticed in those districts in which the} 
are current 1 icld El 6tk Ed p 220 For this purpose reference maj be 
made to the usual almanac-, when occasion inquire® held Tt 0th Ed p 220 
“fhe almanac is the part of the common law and established b} statute 
and the Court takes judicial notice of the succeo ion of years, months, and 
thasli? v B) ou n, Mood A M 165 Jlarujv Bioad, 2 Salk 020), of the jeirs 
of each sovereign s reign and the \ears m the calender to which the} coruspond 
( Holman \ Bnrroa, 2 Ld I»a}in 791, B v bmith, 2 Mopd A It lu9 11 \ 

Pringle, 2 Mood A R 276, Henry? Cole 2 Ld Ilavm 811), and of the di}s 
of the week upon which the dajs in the calender fill Hoyle \ t onmalli<t 
(Lord) 1 Stra 387, Hanlon v Shad lelon, 4 Dowl IS, Bern son \ bhau 7 I 
L R I’ Ilahbuiy Vol XIII, p 492 So al o it is not neces«ar> to piou 
the course of tune (hum/ \ Blogg 12 Q B b77, 8S2) or of heaven 1} bodies 
1101 the otdmarv public feasts and festivals Fat for $ 10 Where the period 
of limitation for a suit expires on n gazetted holida} and tlie plaint is pro enttd 
on the <Ia} the Court reopens it is not nece^sar) foi the plaint explieill} to 
state tint on the da} on which the period of limitation expired the Court was 
clo&ed lei Chaiul v I It Palto 1G R L R 198 = DO £nd Cas 920 ihis 
clause empowers the Court to take judicial notice of any public holid 1} s notified 
in the oflicial gazette Ibid 

Oeogra/mcal Dtvmoni The Courts take judicnl notice of political sub- 
divisions of the countr} as it was made b} law and of tho state or toiritorj 
wheio they hold their sessions and of the judicial districts within it torn Is 
will take judicial notice of the local divisions of the -tate into counties, cities 
and towns md of the facts that certain cities are in such sub divisioiio Vu/e v 
Pennington 124 Mo 3S8, Ilogcis v Cadg, 101 Cal 238 (Am) The ( ourt 
takes judicial notice of the existence, extent and geographical position of the 
British dominions and of the terntor} of the foreign St Ue« Ilthbun/, vul 13, 
p 193 In Cooke v WiUon, 1 C B N S 153, CrouderJ nt p 104, hdd tint 
tho Court was bound to take notice of the existence of the colon} of Victoria 
mid Crcsmcll J nt p 163, that it must recognise thnt the colon} was out of 
I ngland In Buncll v Dtger, (1834) 9 App Cas 315 whfre the question 
w is whether the words “ St Lawrence in a policv of marine insurance included 
the (julf of Lawrence or were confined to the river of thnt name, Ioi(l 
Bint* burn ml nt p 3 >2 * I thinl that the Court should take judiciil notiu 

of th< geographical position and general names applied to such di tracts n> this 
hi ‘'bolt of all tint we see on tlie Adnurnlt} chart of this part of th< s a 
It il hoy vol 11 p 193 In I oslci v Globe I enhne St/mlnnlc Ltd (I9(K)) 1 Cli 
SI I, two of the n&ues mi ed were whether the tribes of Su a 8 arc mdopendent or 
arc the subjects of the t 'iiltan of Morocco and whether a tract of 1 uid lx tween 
the Vila* Mountains and the River Ivun is the terntor} of lho«c tidies or is the 
U rritarv of die Sultan of Momxo Vs regards the second question Jam ell J 
ml I tam asked to Like judicial cognizance of die .fact that, assuming 
these tribes to be independent, the} do not po sc a s jun diction over cirLam 
ti interns 11ns is a 111 ittir winch appeirs tome mu t necis arilv lx within 
tin tognizancv of Hi r Maj <»t} Ixcati-x, for the protection of iicrli<„ - in 
the ordinar} wav «he should know whether redrew hould lx applied for 
to tin Sultan of Morocco or to tin head of the various indej>cn<lcnt trdxs 
of S, s Sound polio} npj»ear-> to me to require that I <dioul 1 act in uni on 
with the government on such a point n« tin Assuming that the 1 orugn Office 
hnvi win id) satisfied diems he* tint the terntorv in qu»*tn>n is within th 
dominion of Morocco, mid h ivo applied to the fc dt an of Morocco for ndrv-s 
man} given matt r, it would saireij l** improper tint I silting here a-, t 
Iud„e of the lli„h Court, shoul 1 m the face of that net of ller Maj {* 
t hold ns 1 matter of fact that tin territnrv in que tion was not within th* 
f dominion ol the s u j tu , 0 f Morocco l <-hould lx contravening tht act of 
( Her Maj-stv nc*«n«, a*a->ovtrign in a matt* r which 1 withm the cowmniic 
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of Her Majesty's Foreign OUmo I think thciefore, that the ri n^ons^gi' 
in frtijloi \ Batrlvj, 2 Sim 213 apply to the second qua tion iu*o ?c 
hujlm v Bait lay after icfeuuig to the cn=e of Ihompsons Poicdi, 

194, the Court says at p 221 fho judgment proceeded > not on the ( l ue 

whether the Com l should give relief or not, or give a di°coven or not 
discovery and withhold relief , hut upon the question whether the lung* *• 

should attuid to tin ci t of n pirtj who founded his cn 8 e on the repre en . 

that ccrt*un poison did form an indejxndent government, recogni ed m j ( 
country, when tlu Government of this country dtd not rrcogm*c W'W ■ |,j 
appears to me tint sound policy ltquiro that the Courts of the Km" a ^ 
act in uniwOn with tin go\< rnment ot the King c> o in tht« respect the 1 1 . ^ 

of the Secretan of St ite i- final Vide / oieiyn lunsdntton Act lo-W , ] 
54 Viet C 371 Judicial notice is taken of thr comities into which c f 
and W lies aie diwdid and of those which are maritime counties hut n j 
distance of one (uuntv from nnotliei nor of tlu particular pi ices ■> j 
within each countj (Dey Inh Case, 18 21 1 33 A Aid 2J3, pet , t maii 
B eil J ), units such situation is recognised bj statute (/» y Holbom 
Qua) than 6 K A B 715) noi ot the particular diocese within which any ^ 
is situated Ii \ Sympiou, 2 Id Kay m 1370 Halibut >/ ' ol , n » 

But the Court is not hound to tal c judici il notice that a certain cita > ^ not 
given county when two counties are referred to and the P* e . a ". ,n F \ In 
show clearly which is intended Com \ 11 heeler, 1G2 Mass 4 J 1’ ^ ir e 

An erica Courts have judicially noticed that ceitain named towns M Ci , 
within the State without proof of the fact Ktnq v Kent, 20 Ala ih ' 
Hauling v Stivng 42 111 148 But m an English case the Court rem ( 
take judicial notice ot the fact that Iiclcheiler was in the countj ‘-.VJ 
R v Bumdr/e 3P Wm> 439,4% see al o Thome* Jhclwii* (184ty « j 
061, Btanne v Thompiot , (1342) 2 Q B 784, Humph cyi a L, 

Howl 1000 The Courts take judicial notice of the leading geographic 11 ® 
of the country , foi example the existence and general location 01 1 rflC tor 
•ge cities and the course navigahditj nn (l c ^ 

km Rep 330 In K ' 
t the county of Stafford was in •» I J» 1 

the citv of York was the co „ g> ( 
its, and in R v Me of Etj/> 1 } s.) 13, 
tnat by statute the isle ot uty was. a division of a county liaison* V . (,fce 
P 494 In heat ney v King (1819) 2B A Aid 301 the Couit declm^A nn d 
judicial notice that there was only one place named Dublin na the ' T ° r . ][ y V 
therefore lefused to coufetuae an allegation an the declaration that a 
drawn m Dublin as meaning driavn in Dublin in Ii eland Ibid ^ t l„, 

Clause X “All Courts of Justice are bound to take judicial notio® ' e pff« 
teiritorial extent of the jurisdiction exercised by the Government av* j orP i n 
they administer or of its recognition or denial of the soyeieignty of a „{ne 
power as appealing from the public Acts of the legislatuic 
although those Acts are not formally but in evidence noi jn *icc° 1 ’ _ jh? 
pleadings Jones v United Mates, 137 U fe 214 (Am) In pi 

Courts notice the territorial extent of the jurisdiction and sovereign*) fl" 

dc facto by their own government, and the local divisions of the flg tin 
states provinces, counties cities towns parishes and the like 0 o siti0 n , 
political government is concerned oi affected but not the relih'^I be 
such local divisions nor their precise boundaries further than the) . 
described in public statutes Taylor § 17 The Foreign Jurisdiction p or 
(33 A 31 5 ict C* 37) s 4 provides that nn\ question as to the f ?ltl (^.pcil 
extent of any jurisdiction of the crown m a foreign country arising > n r j 0 be 
ings in a Court in tho Briti h dominions or held under British authority’ j (be 
submitted to the Secretary of State who'' 0 decistons for the P U1 P ° aW 
proc edin„s is final ‘If it lx true «aid J^oul Selbome in Damodharv ^ ®f 
1 II 3C7 at p 401 (P G) a tlnt the Indian Courts nu D ht take judicial n »( f jn 
tlu ti rritoriei of the Queen in Indi i then if there has been id i° n » th* 
tory , they mu t take notice of that and they inii'-t do so mdepemh ntly 
t nzette, which u no part of the ce* ion hut only evidence of it 


of gi eat rivers IT ood v Fouler 40 Am 
8 (. A P 436, the Court took notice that 
m 11 v St 1 raw ire, 10 Q B 90S that t... 
city, having by statute the same limits 
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Clause XI The Courts take judicial no tic'* of wars with foreign states S 57 
if a state of war has D«en <1< cl irtd bj the proper authorities Doldei v Loul 
flunhnaftell 11 Ves 292 It is submittal that the law is as stated in the text, 
although Loul Eldon s\ul rtotm 0 argument ‘You would be obliged upon an 
indictment for a libel to piove that Tiance is now at war with Austria not ns 
to the war with this countr), the Courts t iking judicial notice of that with 
reference to our own country See nEo Ilalsbwy I ol 13, p 493, Bex v De 
llnenrjei 5 M AS 07, Thelln\on v Cosfwo 4 Tsp 2G6, Taylor Ei § IS 
But if no such declaration has been made the fact ot a «tate of war is one to be 
proved 1 JIale P C 104 A war between foreign power*, is not judiciillj 
noticed Dod/ei v loul llnnlmqficld, supia When it is said however, that 
Uu Courts take judicial notice of vrms with toreign stites, it mu**t lie interpreted 
that the Courts tale jndicnl notice of the act of their own executive with 
reference to war with a foteign *tate The executive recognition is the wnnant 
for the Couit QeUlon v Iloyt 3 Wheat (U P ) 24G It is the deteiminatiou 
of a political question b> another department of the government which is 
binding on the Judges Jones \ United State s 137 U S 211 {Am), Ban Jones 
§ 107 (a) As regards the commencement of hostilities ude lhe Teutonia Duncan 
v hobtei 8 Moo P C (N *^)4U = L R 4P C 171 — 2liL T 48 Under ss 
G and 8 of Act II of 185% the Gui/ette of India or Calcutta Gazitte containing 
official letters on the *nbjt cl of hostilities between the British Crown and the 
Mahomcdin fanatics on the frontier was admitted m evidence to show the 
commencement continuation and determination of hostilities Queen v Ami i- 
nddin, 7 B L R G3 But the Court is not competent to take judicial notice as 
regards the date of the commencement of the ho tihty Commonuealth Ship 
ping Item esentatnr v Peninsula) and Onental Bianch Venice (1923) \ C 
191 =92 L J K B 142= 128 L T 54G The statement by H M s Cominis 
sioner and Consul General for Uganda is sufficient for the Court s taking judicial 
notice, under s 57, Evidence Act, of the existence of hostilities between Kabeiga 
the King Unjoro and Her Majesty the Queen and the Protected states of Uganda 
Imperatriz v Junta, 22 B %4 

Clause XII According to English law under the general pnnciplo of 
recognising domestic officials notice is taken of the incumbency of other officers 
of Courts, although here and there some uncertainty exists as to the extent to 
which this will include the inferior and more numerous officers particular!) 

Justices of the Peace and attorneys II t qmore § 2 »78 «ee also Eddeiton s Case 
2 Ld Raj m 978 , SI ipp v Hool e 2 Stra 1080 I an Sandan v Turner, G Q B 
773 (786) lhe reason oE the unceitaint) is tint-* stated by Ptof IF igmore ‘It 
is the law that creates certain office and attributes cei tun duties and authoiities 
to the incumbents but whether the incumbent at a given time and place is a 
specific person depends on external politic il action, sometimes recorded and 
notorious, but sometimes neithei Court-, have solved this application of the 
principle bv considerations of political good <*pnse and convenience, which arc 
however, difficult to reduce to a definite rule All that can be said is that the 
incumbencies of the more important and notorious offices are judicial!) noticed 
and that man) of the lessor and local ones are not tVigmoi e § 2576 But in 
India so far as the trying Court is concerned the rule is forced and all 
Courts must take judicial notice of the names of the members and officers 
of the Court and of then deputies and subordinate officers and assistants and 
also of all officers acting in execution of its process, and of all adi orates attornej s, 
proctors, Vakils, pleaders and olhei person-* authorized by law to appear or act 
before it So also under section 4 of Acl II of 1855, the Court wis entitl’d to 
refer to entry made b) its own Nazir Nil! nnt Chari e? bin tty v S hco Narain. 

8 W R 27G 

Clause XHI The Judges will ricogniso the custom or the law of road, 
tix n that horses and carriages should ie9pectuel) keep on the near or left side 
Taylor § 5 In TT ordbiroi Ih \ IF jf/mii 5 Esp 273, the rule, with regard to 
keeping the road, is said to be that if a carriage coming in any direction, leave 
sufficient room for an) other carriage horse or pn^engt r oil its snk of the wav 
it is enough , and in Wai/de v Carr , 2 D A Ry 250, the Court «aid that the 
95 
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S 57 £ ‘^ w °f the r old wa-i not to bo considered ns inflexible since, in crowded streets 
situations and circumstances might frequently arise, where a deviation from 
what is called the law of the load would not onh be justifiable but absolutely 
neces 6 - iry Whpre the defendant w is dm mg on the wrong side of the ronl 
which w is of considerable breadth and the plaintiff’s seivant, who was on horse 
bach without in\ reason cro-.st d over to the side on winch the defendint wy 
driving and on endeaiourmg to pass, his hoise was hilled Lord Kenyon held, 
that it w is putting him oil voluntarily into danger, and that the injury was of 
his own su king but the jury found a verdict for the plaintiff which the K B 
icfused to disturb Ce'-dm \ Fcntham 2 Esp 63'^ And although a person is 
not found to confine himself to the propel sid* of the road, yet if he do not he 
is hound to use greater degree of caution than if he kept to the proper «ide Tlw\ 
Kell y If ihou, r j C & P 375, Ro^coe N P Ev 779 As regards rules of row 
tide leame \ Bin y J La t 093 Turletj \ lliomai, SOAP 104 

I he Couit will take judicial notice of the following rules with respect to 
na\ igation, —first th it ships and steamboats on meeting ‘'end on or nearly enu 
on in sucli i mmnei as to in\ol\e risk of collision’ should port their helms, jo 
? s t0 P** on the port, or left, side of eieh other, next, th it steim bo its should 
keep out °t the way of siding ships, and next that every vessel o\erto»> n 
another should keep out of its way faylnt § 5 

In all cases and also on all matters of public history, etc When m doubt 
as to any matter to lie judicnlly noticed the Judge ma\ refer for inform ition 
appropriate sou.ces Phip Ev 4th Fd p 17 , Tayloi F 10th Ed § 21 I> 
nulge may lesort to such meins of reference as miy be at hand and ns he m ) 
Uum worthy of confidence Oieenl Ei § 29o Tan Ev §21 The provision 

Wny i re ‘‘ 0r , t , . 0r 1 lts ‘'“I to appropriate books ’ is on advance on tie 

under wuc * 1 though an expert called as a witness, will be dl°* 

I* JV 1 -* "tentwy by referring to a professional treatise regarded by h® 1 
ft rr //* t le S??. tbcn^eHes cannot be cited field Ev 6th hd 
lint see II illouyhby v II t lloughby 11 R 772 But in America such referent 
ifnn'nl J e r v f r tpqm r ed I‘ goes without sanng th it even Judge upon the 
nu mn ' C ‘M'V" 1 such ™ ^cyclopedic knowledge, added to a phen^jSj 
f S6ne ’"V on e ' c »y application that the Court should t 
p dicia cogmzancoof ag.venfict However wide h.s reading the suggest 

.llmnn.l nnn l f °* U \. Court a knowledge and notice must frequently mak. 

1 E £ T’ t0 r. h,ch L w,tho , ut some means of reference -or refrejn* 

t mt 3? i 5. h ° be ^ t0 *»POt»«l It does not necessarily 

that the fudge should refuse to take judicial notice of a fact when h 
nu moiy is at fault in lespect to tlu same If there, is n lca-on iblo doubt n« f 

nsoUul mb' 1 n i tlC ° H] n m ,)c tlkp| ‘> “ should ex abundant* 
n soHut in the ne„atnc Gunnuir/ \ People 1R9 ill 1G7 ( Vm) It fr e< l l " L 

mSIEn r , ' S "T 331 7 l ,roper for tUe Lourt to refer to somces of 

a ^ * xv « not becn ^fened to in the evidence, ■» 

natur .1 ,,i !L w 8 . <U t J to re ^ 0rt to source of information which i"l { 
i * b * tra " l ' IOrth) ""d Helpful -llwy» seeking first <«'L 

I 'PPropnUe one too eoncermng mUten ollw 

nI1 Proper means for satisfying linn elf in any my f 
appi us to lmn satisfactory Burr Tone <t § 132 In a New 'i ork cn a e the op"'*, 
shoas tlmt the Court had n ferred to \ irious documents ami to roU'^I 8 . y 

- r : cI > r b, r ,0S l°£ 1 U i C n V, J "<? r ^Kmnriion v Columbia /«* 

1,1 In the celebrated Died Scott cas- Chief Juolirc Taney evidently 
n orU-l not only to judicial derisions statutes ordinance, and Vorks of 
hut to w mtticr -nims were available to throw light upon the .ocml # nd /23» 
tnl condition °f ‘he African race in the early hi ton of the coimtn 
. ^„r r i 10 How (U.) 39, tt.n-jM.ViTS r" 
imnaple ll.n. ■ Hie luilge rnnj otisull works on collnleral s^iencis or 
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as to the meaning of term--, refa to dielionnric-> of -citiicc of nil J mws (Eians 57 
\ Gelling 6 C & P 536, Page* Case, 1 Loon 242 , Jtt Gen y D/ummoud 
ICiL 210, Shote \ Ge/t, 9 Cl AT 355 ,Lo«h«i \ Skm 14, 

' In ic Si Catherine ’* Hospital 1 Vent 119, Staiuet v Dioihutrh 1 b ilk 231, 

1 C/ mend \ Golding 2 Camp 25) Up may determine the meaning of the abbrcvia 

tion- of Christian n imes nnd office*-, and of other common teims , ns to a point ot 
politic il history (c g the recognition of n foreign government) , he m i> consult 
the executive department of the St ite (Taylor v Baiclay 2 Sun -21 , mighcll \ 

' Sultan of Johote (1801) 1 Q B 149 Fosto - (Mr, 1900 1 Ch 811) he nil} 
cau e inquiry to be made ns to the practice of other Courts (Doc \ Llloija 1 Man 
A E 683), and Lmd llaiduiclc went -o far n& to inquire of an eminent 

* conveyancer ns to a rule of conveyancing practice (Willoughby v Willoughby 
1 T R 772)’ Whailon Ei § 232 Under® 57 clauses (8) mid (B) a Court 

• which is called upon to (hetde ns to what particular date in the English calend ir 
a certun date in tho Fusil jear corresponds with, may resort toi its aid to 
npproprnte bool s or documents of leference and in such a case an almanac 
containing the British and Ihsh calender® nnv be referred to Oudh Judicial 

calender was not compiled expressly for the pm po~e °f showing corresponding 
I dates m the different era and was, not an nppiopmte document of 

J referenco in such a case Hagliubai \ Shco Charon, 4 O C 182 In all 

tho^e and the like cases, where the memory of the Judge is at fault, he 
) reports to such documents or other means of refert nee as may be at hand and 

maj deem worthy of confidence Tayloi § 21 , Grenil Ei § 6 In some m‘»ta n c t<, » 
tho Judge has refused to take cognizance of a fact unless the p irtv calling U p on 
, him to do «o could produce at the trial come document by which ms mf>nio ry 
might bf refreshed a*, was the on e in Van Omeron v Dowel 2 Camp 44 whe ie 
f LqkI PUcnboioiigh declined to take judicial notue of flip King's proclanntio 11 
j tl« counsel not being prepared with a copy of the Gazette in which it was pub 
lishul go also in 7? y Withers, tried before Mr Justice Bullet in which < i®e 
it became n material question to consider how far the prisoner owed obedience to 
his sergeant and this depended on the articles of war which were not produced 
at the trial, the Judges thought that they ought to have been produced Cited by 
f Buffer 7 in B v IJolt, 5T R 440 But in main other case’ 5 the Fngh-h 
Courts have themselves made the neces&ary inqimie® and that too without 
4 strictly confining their researches to the tunc of the trill Tayloi §21 raylor 

, v Brarlay 2 Sim 221 Die Chaihieh, 12 L J A dm 17 cited in Lnchnn 

7 Ymotnv Raja Paitap 2 A 17 Chandlei \ Gnne ? 2 H BI GOG m Doe \ 

I Lloyd 111 A Gr 685, Uo’seleyv Fihslei 2 Roll R 119, In Dan t Tints, 

t L R 8 Eq 89 99 Similar practice has been followed by the Courts of this 

countiv in many cases Vide Tncam Panachnnd v Bombay Baroda rC Bail 
9 B 244(247) Hossain 1?j v ibid Ah, 21 C 177 Lachmi Ndiam v Ba;a 
Pailab 2 A 7 In re Bhagu.an Das Ifrnjnan S B 511 516 But '‘judicial 
notice being a dispensation of one party ’ says Pi of TT tgmore ‘from producing 
t evidence it would seem that the party mn®t in point of form make irpqui't 

foi it Upon this lequest the Court i*- bound it i« sometimes said to declare 
, the fact noticed or at least to make the investigation which it deems necessary 

f No doubt in mo c f instance s the rule of law lias the plain consequence of 

\ compelling the Tudge to declare the dispensation , not to do so would be to err 
/ preci cly ns under any other rule of law But it must not he supposed that 
this is universally true the decisions demonstrite that there are numerous 
\ topic*- near the line of doubt in thi ir fea*ure of notoriety, of which the Court 

$ may but not mu>fc take judicial notic° No definite ch tinchon is recognized 
/ but it is plain that manv of the ruling® meiely authorised the Court to noiiee a 

\ fact without requiring it Wigmoie § 2568 A® regards the meaning of the 

u words “ matter of public history” tide Fm~cnu1 Hi v Zafai Hi 46 Ind 

“ ; Cas 114 In a suit for declaration that a ebureb and its properties were 

it trusts and the plaintiffs were its trustees and for po session cf the ame fiom 
defendants, certain documents consisting of printed letter- of the Priests of 
tjf the Jesuit Mission m the Madura District dated about 75 years ago were 

/ j admitted in evidence under s 57 as n book of reference to prove the history 

°f Christianity and r pecially of the Roman Catholic Vision Held that, though 

y 
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the hook® were ndim®siblMo prove fads of public- hi tor), thev couM not 
relied upon to provi where certain p irliculnr ^tormrios wore hung or trow 
they (hod Tho Court can dispense with evidence onl) of wlmt nun he rif.nrflet 
notorious fact of p ihhi. hntorj I mbalam \ J 1/ Ifni (hr, ( 111 l— ) '1 " 
l r )2 = 13 Ind ( as 599 A document nm> h< icfirud to m connection 
ancient fact- of a pat hi it nntim prov idtd it is an npprovid public nml gen 

hutorv it is piovnbd bj this action thnt on nil mutter of public in ) 
litnituro uencoornrt the Court mn> report for its own aid to ni>prop il k j ( 
books of n ference I tia {.haiimamal \ f lulu Untnnl 1 * 11 / ' o- . 
is to be ob erved that the section does not -nv how mu but historical or ^ 
wise is to be proved bv the pnrtn s but gives the Court blurt) to ri* or * “ » 
ud to appropriate bool s or documents of n feri nee on m liters of pjmhc n ^ 
Pci Han inqton J m Pnyhshirian \ Lnla f njpal Hat, 14 C W n . i 

is justified in refirring to books published long before the suit m w ^ 
usa„o of the institution and it-* h»®toi) are do-cribed, both being matters r 
to the suit 1 itf/mhne \ Medhjrole, 1 » V 211 I in 

Matters of science and art The introduction of tin word® 'and ^ ® * 
ill matters of science md art into® 57 ' sivs Juslu c Man by \* ' p O 
It can not he meant thnt the Court is to tnke judicial notice of all suen ^ 
If so the 9 pecnl provi ioii 8 ns toevidmci on points of *ut nee or art ^ 
and the fiuther and special provisions which wo ®hnll come to present*' n0 reof 
as to the use of a trean e would be unmennin,. ’ Mail by, it 49 , ul rinC m!e 
the above three sections would be unmeaning it we heir m mind ‘ hP * ee c 

on which the matteis of «c eneo and art nre admitted under the respec ^ 

tions When the Couit h is to form an opinion upon a point of ®cu nw art 
the opinion upon tbit point of persons specinllv skilled in “ncb'CNn / 4 ,,, ) 
ire relev ant tacts under s 15 In 1 eiyuson\ Ilubbil 97 N J & 1 w Jar/f*! 
the rule in re„ud to the admission of expert te-tnnon) is thus stated n) t ] lC 
It is not sufficient to warrant the introduction of expert listinion) 
witness ma> know moie of the subject of lnqmr) and inn) belter eon p 0 f 
and appreciate it than the jur) but to wnriant its introduction tne 
liujuir) must be one relating to ome tiade profo- ion science or art j )nP 
persons m trueted then in b) stud) or expcnenco in 1 ) he suppo'eu njneil 

moic skill ind 1 nowledgc than jurors of a\erage intelligence ma) be p ^ 

generill) to have The jurors mav line less skill and cxpei ience , ice 
witnesses and >et have enough to di ivy then own conclusions ” nt ! ‘ a) c of 
between the parties U hen the facta can be placed before a jto y and tnej { tfl 
such tt nature that no 01 a r/eneialh j aic just as competent to foini , s «<j 
1 cfeiencc to them, ana (liau inferences from them as uitnesses b hen * nt „ r oof 
occasion to resort to erpert or opinion evidence So undei thi section ^‘ offn 
i> requited of tho e facts in science and art which arc so gene rail) 
is to be matters of common knowledge 1 act® of this nature which ar ^ 
allv known and which mi) be found in em^clop-edia®, dictionaries an rS ,I 
public atioia®, will be judicnll) noticed hut they jnu®t be of s>t ,c “ j or niiHg 
notouet) and so geneiall) understood tba f the) may be regained a 
part of the common knowledge of ever) person Bun Jones § qvs 
fustirc Mail bi/ is not correct in Ins interpretation of this section w h en , , ^ Jard 
“Whit perhaps it meant 1 that though the parties n u t obe) the 1 p r ,itfl 
down in ss 4") and 60 the Tudge may resort for his own aid to rt PJ^ cl ple °I 
books without le tuction This interpretation violates the ver) P. ^oi po 
the rub contained m this section In bn anode Venl ala Rttnam v ... Court b) 
ration of Calcutta 22 C W r N 745 «ome bool s were supplied to w It g«d 
ft lie prosecution in support of the expert te timony ofleitd b) it A the e 
lhe idmissihilit) of thee bools Chilly J sml In connection 
books I s< e th it one or more of them were marked as exhibits in 1 iri t e ntled 
Iratt s Court In raj opinion this pioceduic was incorrect if it v^er ca < 
thereby to make thest book® and all their contents evidence ,n » of lb( 
lhe live of such bools by the Court is regulated by sections i7 ami w j, ic h 
1 ultnw Act The former section first enumerated thirteen section 

tho Court may take judicial notice lhe penultim ite parngraph o rf ature, 
snvs In nil the e cases as also on all matters of public hi tory» 


r 
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nee, oi art the Court may report for its mil to approprnte books or document's S 57 
ofrefeicnco’ This •section does not justify the Couit in treating the opinions 
or deduction'* of the authors of such bool s ns evidence in the ca&e whether to 
'*upplemenl or rebut tint already given Section 61), however, allows the opinion 
of exp~its expies-sod in unv treiti^e cominonfy offered foi sale and the ^rounds 
on winch such opinions me held lo be proved by the production of such trea 
tis“s m c i rcu instances which no doubt apply to the present ca«e The conclu 
sion -cents, to be that boo! * of ic fci nice may be used by the Court on matters 
aha) of science to md it in coming to a right undcrstmding of and con 
elusion upon the evidence given while treatise*! miy be leferred to m older to 
iscertatn the opinions of expeits who can not he c tiled, and the grounds on 
which such opinion's are h°ld ” Under the provisions of the penultimate pn i 
graph of s >7 uid of the first prov iso of *> 60 of the Evidence Act, Tiylors 
Medic il Jurisprudence may be re fei red to Hatim\ Empiess 13 C L K s6 
Private Knowledge of the Judge In deciding a case n Judge cannot base 
his judgment on his own personal hnowlid^c Duiga Fiosad v Haiti Doi/a! 

38 C 153 There is i real but ellusue line between the Judges personal 
knowledge as i private man and Ins know ledge as a Judgi The 1 ittei does not 
necessaulv include the former, n& n Judge indeed he may ha\e to ignore what 
he knows a- a man, and contra wist II tgmoic § 2569 That rule w is lai 1 down 
so f rbiekiis tho year 1406 In argum* a question as to the duty of the 
Court not to hive rendered a cert un judgment, toun el put this ca-e Sn let 
us put the ctae tint one man kills another in jour presence vou observing it, 
and another who is not guilt} is indicted hpfoie jou md is found gmltj so as to 
incut tho penaltj of death you onjit to rc-pite the judgment against lum^ for 
jou ire knowing to the contiarj, and should mike fmther report to the King 
to B ive him puulon No more should vou gi\c judgment in this n-e, befoie 
causing thos° to apne u by whose hands the King was paid Gaicotgnc C J said 
Once the King himself asked of me the verj case that you have put and asked 
me whit was the law, and I told lnm jmt ns you say it, md lie was well pleased 
tint tho law w is o” Year Book 7H IV 41, pi 5 cited in If ignioie Cas Ei 
7>l,Hnjmoie §2 >60 Paludgcv Stianrjc Plowd 83 Harriot v rascal I 
I eon 1">9 161 But Mi Iiaitla Solicitor Gener d aigumg said It is B ml 
though a Judge do tlunl in his conscience a per on guilty , yet lie ought not to 
male lisp of that privite knowlulgi and a case w is quoted out of Henry IV 
But I think that the Judgi might have bphaved hims°lf something bitter than ho 
did and sure I am now he would be hi lined I do not s iv th it a Judge upon 
his private 1 nowledgp ought to judgi he ought not But if i Judge knows 
my thing whereby the pnsonci might be convicted or acquitted (not generally 
known) then I do siy he ought to be cilled from the place where he sit and 
go to the bar nd gne c udenceof Ins knowledge Riid <-0 the Judge in Henrv I Vs 
time ought to line done anil not to line siifftn d the prisoner to h ive hi en 
convicted and then get a pard > i for him lor a pudoti will not always do the 
husuji so ” John Fentutl s run! 13 How St Tr 663 667 Miqmoic Co*- 
7 >1 ‘■'O it l char that a JtuL cannot act from hi :> ow n knowledge ami c ill 

that knowbdg pi oof Ho rhans \ vl»*ue>/> 4 Johns N \ 239 A Judge 

can tike judical notice of a Let which i known to him in the peculiar sen e 
th it is known in 1 notouous to all men hi can make u e of tint knowledge 
which he has obtuned by notoriety but not that knowledge which he ha 
obtained b\ per onnl obscr\ ition If igmorc £ 2509 -op also Hi/mc v Lowlon 
(Icrri/ Go , ( J 90 ’) I R 430 II nnt-'.i/ \ heatinij (1903) 1 I K S3 Vs rtgirds 
the fact of which a Judgi liu» got knowledge by person il ob er\ ition he is 
inertly anoidimy witnes v o the Judge is to net upon the evidence propeih 
laid before bin in tin com c of the ti ml But so far as the matti r in <jue tion 
is one upon whiJi m in in general ha\e i common fund of experience ami 
l nowledge, through <1 Ua notoriously accepted by all the nnology of judici il 
notice obtuns to -onu i\tent md the tnbunil is allowed to re orl to this 
information in making up its nund Migmote § 2570 1 Ittlpwa \ 6 it Haja 

Varadaiaja 36 M 163 — 23 M L J 624 In the 1 i-t named ca-e Sundma 
■lipjai J said “A Judge is not entitled to rely on specific facts not pro\ed 
by the evidence m the cu-e but known to him jter-onally or otherwise but ho 
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S 57 may uv his general knowledge and cxpericnci in dclot mining the credibility oj 
evidence adduced btfon him and applying it to the decision of the specific ik 
in dispute m the c ib ” In the same case SadaMia Ayt/at J *^|d 1 i 1 , 

the oiilv practical rule which can be laid down in these cases is that it a 
knows of his own 1 nowledge ns an individual ob orver of a pa«t reie 
concrete privatt incident and that fact cannot be subjected to occuiar p 
it the tune of tnil (such as a person's colour, resemblance of feature 5 , , 

behavioui, cbemicil experiments on the present condition of the ohjec ) 
if the truth of such incidents is contested betw< en the parties he e hould mea p 
his, pm ate knowledge of -u h incidents to the parties, uid he slioult* r 
to he the Judge in that case unless both the paities aftei he so men' 
them hi* said ptisonil knowledge of that paittculir incident, *tate t a ^ 
hive no objection to his continuing ns Judge ’ See also, Jlurpuu 
Vico Di/al 3 I V 259 = 2G W R 5j P C Similirlv where a case 
to be tried b> juror* “ the personal knowledge of any juror cone ^ 
an) probative fact involved in the cas under consideration is no . 
(onsideied in deciding the ca>,e Such a juror should communicate '» 
illation to the Court and if he is not excused from ■•ervice and !t is deenief P 
to use hi cognizance of such a f ict m the trill he must be sworn as a ^ 

and examined, subject to cro*s examination by the adverse part), the ^ 

other witne s But Any juror must consider the testimon) in the tig' 1 * a 
knowledge and experience which is common to all men Tor in*tanc > 
mattei or common 1 nowledge that a bullet piercing the brain of a hum t 

will in ill liktlihood prove fatal It is common knowledge at o that ^ 

tree cut neuly in two at the bull will fall, if a high wind blow- against i 
witness should testify to the contru) to these ordinary phenomena the n 
i ..nr,, .1 .1 e i L'liyl-j matters * 


knowledge of the juror derived from Ins experience in such matters n 
n atuiall) compell him to discredit that witrn.* 5 Man) illustrations might D * j 
where mm are normall) and legitimatelv influenced in considering J® u e lB 
b> their o-eneral knowledge and experience It is utterly mipractw ^ 

the admin istrntion of Courts of justice to secuie a juror whose mind ' 0 f 
blank is to questions involved in the ordmar) transactions or life * ■ tlc J 
fact cinnot in the nature of things be divested of general knowledge OH ^ 

aff u rs The Court cannot do otherwise than to duect them lo “ jt 
experiemes as are common to all men in the decision of questions on ^ j 
is part of the jur\ «}8tpm whieh cannot be dispensed with P*r 
m Postal v Pot llnwl R L itP Co, 101 Or 509 iAm) T Vtgmoie § ^ e 

Judicial notice of other notorious facts A Court can take 1 U X , IC|1 nJ)nr e v 
of a Goveinment Notification under this section Collcctoi of Oan*J f„, r 
Jugal Iuihote 107 Ind Cas 578= A I R 1928 A 355 But it would 
to the Rulwnv Compan) to tale judicial notice of thefts on the -p ^7 
Vnetaty of S'afc v Qhaitai/a Lai 111 Ind Cas 529 = A I R i n 0 t ,n 


V Court is entitled to take judicial notice of the fnt t that there i» a 

ra between the arrival ot n registered Jet s 
other word 


it* 


/ httj v Vrrelat i/ of Slate 99 Ind Ca-, 022= \ I R 1927 All 




v ori ihlv a del iv of 24 hours 

d tmation nnd its di tribution form the Post Ofhce or in 
n gi tend letter takes 24 honi s longer than an ordinary letter , FnM f 0 x'is 

' ’ '• of ,Xt 

tom cV* 


npt attdlv brought to the notice of Court mav ho taken judicial n otic 
^fliiov Puran Smqh AIR 1925 Nag 74 Books dealing , tom c 
eomnmnitv written la a public officer deputed to enquire into local c* g \li 
In the mailer of Shi/an 5^3= 


l>e taki n judicial notice of hv Courts 
18f = V I R 1925 VII CIS see nUo , .... 

2 O V\ N S72 There 1 a customary right of pnvac) pievniling 1,1 jjjJiim 
( ourls an. bound to t ike judicial notice of it without proof Payn'a , _ 0 tH.e 
b»r 99 Ind Cn* 392= V I K 192f>Oudh 352 Court*, mu t take ^,-cil 
c f provision- of « 21 Paper C urr« ncy Act without the defendant navi - ^ 
the ol.j clion in bis d.ftnc at all 1 Hr a Ihilaqal v \qa Kyauty m ] ml ttr<1 
(1911)1 t Qr He 24 Ind Cn» 721 V ngistc red power of attorney wn £ ol irt 
under * >7 of the I vidence Act without proof n 5 the registering officer 
under * a of the Act Am/o Rath \ f I Bnvn 11 C 170 - r o«(lcd 
judicial notice t« inktn of the fact that the streets of I on don are 


see n No Batf Xath \ liihndut 91 Iw ( | ^ u ,jh 
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Dnm v T7/iite, (191G) 2K B 1, 6 Similarly judicial notice cm bo taken of the 
universities of Oxford and C un bridge as seats of lean ng (Re Oxfonl pool iait 
8 E A, B 184) A Court can also take judicial notice of the fnct that cits are 
domestic animals Xye v Niblett (1918) IK B 23 

Effect of Judicial Notice— Not conclusive That i matter is judicially 
noticed means merely that it taken as true without the offering of evidence bv 
the party who should oidmarily have done so But the opponent is not debaried 
from disputing the matter by evidence, if lie believes it to be disputable IT lymoie 
§ 2567 Since judicial notice is an expedient foi hastening the fual ami 
eliminating superfluities, it would be proper to prevent the partj in whose 
favour the fact is noticed fiom offering evidence of it Stale? thnigien 1 0“» 
In 109 (Am) It is true thit occasionally a Court is found declaim? a thing 
judicially noticed and at th< sune time refusing to listpn to evidence to the 
conti try {Com \ Mm xund i, 149 Mas- 68), but usually this is in truth laying 
down n new rule of sub tantive law by declaring ceitam facts imnnteiial, when 
ever a Court forbids the production of evidence, it removes the subject from the 
u ilm of the law of evidence properly *<o o riled H vjmoie $ 2507 


Books referred to by Courts The followinj are some of the bool s winch 
the Courts often resorted to in order to ascertun the matters of Instory , liter 
aturc, science, art etc — 

(1) Directions for Revcnne Officers in the North Western Provinces 
promulgated by the lieutenant Governor and prepared piohahlj hi Air 
rhonnson Thalooiani Dan v Bidiciliw il lulheijer 3 A\ R Act X Util 29 
(102) (F B) 

(2) Malthus’ definition of rent Ibul at pp 91, 92 

(3) Mill s Political Economy Yol II Ibid pp 40 41,50 

(4) Harrington’s Analysis Ibid p 82 

(5) Hnllam a Middle Ages, Vol III, Ibid 97 Lachvux llajab 2 A 1(17) 

(G) Mount Stuart nphmstones History of India Ibul pp 31 35 

I oresta v Secretary of Stale, 18 W R 359 (304) Shedh Sultan v ‘sltnlh 
4/»torfin 17 B 448 

(7) Buchanan s lourney in Mysore, Ibid pp 50, 57 

(8) Todd s Rija'-than, Ibid pp 50 57 , Mamrana \ I adilal 20 B 01(72) 

(9) MnlcolmS Central India Ibid pp 50, 57 

(10) l he Civil Law Ibid 104 

(11) Tifth Report 1812 Ibul 82 

(12) Despatch of Court of Director 19th September 1792 Ibid 29 (82) 

(13) I ord Cornwallis s Minute Ibid 33 82 

(14) Sir John ^horo s Mmut( of Tune 1789 Ibid p 33 

(15) M dson's Glossary Ibul p 103 Jnada* hahaiji v Fianift \ann 
bhai 7 B II C 45 (5G) Shed h Sultanov Shed h 1 jmoddin 17 B 413 (Jit) 

/« in yaw ami \ Guana 22 M 207, Chem Kvnneth \ T njnnath, IS M 2 

(10) Adam Smith s M eillh of Nation Hoi mayi v Pedlar 12 B II C 1! 
199 (207) 

(17) Mr E C Cl irk s Early Roman Law Jolmdra Mohan v Qanendra 
Mohun 18 W R 359 

(lb) Civil Code of Italy Ibid 

l\9) McCulloch a Commercial D ctionary Jfot nmyt v Pcdtlar, 12 B II 
C I! 109(207) 

(20) Pomat 2113 Jaluuha v Ganeivlra inyra 

(21) Air Prin«epS Table TorcMtr v Soc/nn/ of Si a ( f js U R 
3j9 (301) 

(22) Beaton’s letter Ibid 

(23) Histones, firmans, treaties, and even replica from I oreign oflice The 
Chari irh I R 4 A A 13, 59 Vhiy F v 4th Id p 17, cited in I/arhmt A nain 
\ Rajah Parlay 2 A 1 (17) 

(24) Tin collection of tnaiiv'o originally publt lied bv ATr Vitelu on, (he 
S>cret»n^ to the Covernnient of Indn Lmhmi \aram v Rajah Pariay, 

(25) Aitchi ons Trem-v Isidom A mini v Iija Parlay 2 A 1(15) 


S 57 
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(20) New Oxford Dictiomn Dadalhnt \ lam'etji, 24 B .293 „ 

(27) The work of Grotms Vattcl Puflendrof, Chalmers. Nheiton 


more and Iwi «* Da moth i \ Dtoiam 1 B 3G7 (P C), L/vhinuiaraM ' 

/ trtnp 3 A 1(2 0 , . l .t 

(23) Lord I’alimr-ton s speech in the debatt on (lie nlinqui limcni " 
Brin h crown of tin protector ite of the Ion nn IslnmK Damothi \ ,J 

tit Ml . . , t «. 

(20) Lord Thurlovx *» peech in the debate of (he Ilou^e of J orfl^ 
o ion mad'' in 17sJ it the peace of Ver allies Ibid 

Oil) Bnti«h and l oru"n «tftt< piper-* ^ ol II Ibid p 037 „ 

(111 Arhuthnot «• Sdfction fiom the MiimU-' of ‘■hr 1 Mnnio f» 
tilth i \ Dnilanmth 20 M U2 , \Ulri 

( 12) Ihxxnn Bihidur ''rnmii i Vxjnng.rs ‘Progress in U" 

Pr il«nc\ Mil , » \ 

(til Rich ir»l »»n •* Mnmihe 1/7 then 0 live \ 1 hung han ' "/' 
l wiT IMOtnNol II 112 

1 li Lett* r - Manu il of Huddhi«t Lnxx 11 id 
l l»» Km Wan Mingus I)i£e--t Ibid 

< Mil II 1 /am Dh nnmathat Dr J oulihaninin s Ibid r.h.uo-t ** 

1 17) t r*>k on ( 1 te and Tribe** Mm Him Ihher v ^bnkh 1 / 

(l*'l III tl*j •* Triton nml On tts in Btngal ^uihda x hid*** 

( \\ N HO . fit, <in * 

( 10 ) Hunter* Impend (tnntteor of India //» (hr matter oj i“ 
v/(im tup /Iran h'njrlt 21 C Mill / >•" M 

(l'») I ncvclopa h\ Brit mmui Imm htnuain \ Midht^D 1 
1 1 M I I _|s tit 2 y **‘ ' 

»U) Di tnct (nixette r of B oral Isilu Dune x hyo’l *» 

1 " N , 1 „hi*tn r 

tl‘) Hunt r- "'titi tical Vc^onnt of lb n^al 'hnloh a Dt 
( \\ N (•* *i ^rret irif n( ''latr x l \ njid Hi, 31 C L I HI - k • 

111) 'Inti I I 1 * U< i*nn ibditx m mental di< t e Qurm F> ,l l ,rf 
\ ,i„ **/ 1 2** ( t'N 

(111 Bk Knilt nnd Tut - l’*x dialogical Medium Ihd . \ • 

lt r i ‘•mi'X Pnmitix* Cixiluitnn / uun Nimi x 
V» 'I 1 
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(62) Shakespeare s Dietionm Ocijmj Pun \ Miaibrn Pun, 16 A g 58 
191 (P C) 

V (63) Fergu-'bon s Historj of Architecture Sea eta) 1 / of Stale \ Shunmu 
gaiaija, 1G M 098 P C =20 I A 80 

(04) Houghton’s History of Chri-tnmtj in Indin Augustine v Medhrot, 

15 M 241. 

(O")) Stephen s H\=tor> of Criminal Law of England Queen Empress \ 
hath) Hast/e, 23 C 604 (608) 

(66) Geogi tphicil Statistical and Historical Account of On^a b\ Stilling 
Shi/amanand \ Hama Kanin , 32 C 6, 13 

(67) * India Orient Uis Christiana iugttstme v Medlicot supia 

(6S) Wilk s Hi-torv of M> sore Fed it v Tinimala, 1 M 213 

(69) lbbetson s Census Report Ghulam \ Sen elan/ of Slate 6 I ah 269 

(70) WjnjorcU Settlement Report Bijai\ Bhupemha 17 A 45G (P C ) 

58 No fact need be pioaed in any pioceechng which the 
pntie* theieto oi then agents agtee to admit 
ricU admitted mod t ^ hearing, oi winch, befoie the healing, 
not be protect , . , . , , 

they igree to admit by anj wilting undei 
then hind's, oi which by any rule oi pleading in foice at the time 
thej aie deemed to li i\e admitted b} then pleadings 

PiOMded thit the Couit mij, in its discretion, leqime the 
ficts idmilted to be pio\ed otheiwi^e than by such admissions 


Principle A Court in general his to try the question on which the p irties 
are at l sue not on tho c on which the} nre agreed But/oji Curseljt \ Mini 
client, 5 B 143 (152) , Me Gouan \ Smith 26 L J Ch 8 An express winer, 
made in Court or preparatorj to tn il by the part} or bis attorne} conceding for 
the purpose of the trial the tTUth of «ome illeged fact, has the effect of a con 
lessor} pleading in that the fact 13 there ift*r to be taken for granted, so that 
the one party need oftei no eaidence to prove it, and the other is not allowed 
to diipiove it This is what is comnionl} termed a solemn — i e ceremonial or 
formal— or judicial admi sion, or stipulation It is in truth a substitute for 
evidence in that it does anaj with need for evidence IT tgmore § 25S8 
‘Agreements of this character, intelli^cntl} and deliberate!} intuit — whethei 
made by the pirties in per-on or by theirattorneys or solicitors of record — nre 
encouraged and fnoured 4 heir purpo e generally is to =n\e costs audio 
esp^dite trials, b} relie\ mg from rul"S of practiu" which in the particular cn^e 
nre deennd mere hindrances, or the dispen c Uion with mere formal proof, or 
ns in the pre ent ca e the admission of iiucontro\ortpd facts of the exi toice 
of which the parties nre full} cogmzmt Per Burl ell J in Preshcood \ 

IT atson, 111 Ala 604 ( lm) Wtgmore § 2^83 

Scope of the section lhis section includes judicial admissions including 
adnu sions made m the plead ngs The effect which n judicial admission pro 
duces is of cour e an effect showed m common with certain other legal nets 
In the first place a pleading may, b} confessing a fact place it beyond the range 
either of needing evidence or of permitting dispute, and an omission to plead 
in denial maj have the same consequence 1 lie distinction between a pleading 
and n judicial adnu Sion seems to consist m the circumstances that tlie latter 
mi> lie made after issues joined or trial begun nnd ina} thus contractor 
dimmish the effect of n pleading, that it is not a part of the required statements 
defining the parties i sues nnd that it is therefore not subject to the rules of 
tune form, amendment, and the like which govern the allegations of pleading 
II igmore § 2>S9 Under this sxjtton no fact need be proved which the parties 
at the hearing or which hi au> rule of pleading in force at the time they are *■-> 
decimal to luve ndmitt d b\ their pieadmgs here a pi untifl admitted m fiT 
written statement in A former fcUit and m his oral examination in the suit ~ 
question nn agreement «<.t tin b} the defmdant b> which the plaintiff un< 
took for consid*. ration not to redeem a mortgaged land till after the de 
<>0 


A 



702 


TIIJ: INDIAN LVIDI NCI ACT 


S 58 the defendant but desired to bn bound l»> it, IMd tint the defendant wwnot, 

* in tlie face of the plaintiffs’ admission bound to adduce evidence of the ngicwie 
Mating hol\ Mating bo, U B II (lb97 1901) 'N ol II 379 This section '•Pg 
to cml as well as to criminal ca=e« llhnhtn \ rmpctoi, 91 Ind ” 
Bansilal a IJmpeioi, -10 Born L It GlG = r >2 Bom h It GSG=A 1 * 

Bom 041 fins section has m gcneril no application to divorce cases 

* Oie, 27 Bom L E 2.,1-A I It 102', Bom 211 = 40 B 308 This ‘ »” 
normallj iclvttx to agreed statements of facts made between both p 
save turn and expense at a trial But where there is no agreement to ^ 
facts and no pleading has been put m by n partv it can not be saw any 
admission has been made in his pleading Had A mere inference 
pi tint to the contract in suit having made ‘office dlnra” or according 
pivctices of the office is no indication whatsoever to the uefenua nts . 

plaintiffs relv on one of the supposed terms of tin-' 'office dhnra m “IP 

of their claim or that one ot the supposed terms of this '‘office dhar ^ 

implied stipulation of certain nature so as to amount to admission by 
fendants of the alleged sttpulition Dassnnaly I u in fait 8G Ind ta j 
AIR 1925 Sind SO Of the various hinds of judicial admissions, those co ^ 
m pleadings command cnieful consideration, but with regard not oan ^ 
presumedly solemn contrac*s but with regnid to the tune nt which they . ? 
made, their use in the action of which they form the basis, their use w 

that action, the change in the circumstances by uithdriw il or amenam _ 

brief by the cncumstanccs sui rounding their offei in evidence against 1 t. ©lute 
making them including of course, their verification by p irties reties 

knowledge and those who speal only fiom information and belief y ben v ,,j en ce 
allege matters of fact in then pleadings then pleadings may be offered m evy 
against such patties as admis ions of the facts so alleged San Join ^ 
lhe idmissions of attorneys of record bind their clients, m all matter 8 tint j 
to the progress and trial of the cause, but to this end, they must be 
md formal, or such as are termed solemn admissions, made for lll . e 
purpose of alleviating the stringency of some rule of practice, or ot tu I r1 | 
with the formal proof of some fact ittnal in such cases, they are in S ^ 
conclusive, and may lie given in evidence even upon a new trial 

Bud, 7 C <fc P G Langley \ Loul Ox foul 1M & A\ r 508 H thp Forney 

is made befort suit it is equally binding provided it appear that the v ^ 
was already letained to appeu in the cause Wat shall v Cliff, 4 there 
But m the absence of any evidence of retainer nt the time m the cav** l v 
must be some other proof of authority to mal e the admission ar t 
II than 4 B * Ad 339 j 

lliere is another class of judicial adinis ions, made by the pa}b j0lI 
money into Court upon n rule grin led for that purpose Here it is , re( Jjii 
the defendant conclusively admits that lie owes the money thus ten ^^p 
pavment {Bind hum v S iholes 2 Campb 341 , Rada v rahgiaU, * (on i 
5j 8) that it is duo for the cause mentioned m the declaration jyl 
lb n lid 5 Bing 2S Rennet v haunt 2 B &, P 550, Jones v Foot, o ,^1 
285 Huntington v lineman Banl G Pick 310) that the plaintiff 
to claim it in the character m which lie sues (Ltfsconibc \ Holmes - r} y p 
441) that the Court has junsdiction m the matter {Millet v iriffwwi A^uted 
49 21), that the contract desenbed is rightly set foith and was <lul7 r it 
( Qullerttlgp v Smith 2 H B1 374 Israel \ Bmjatmn 3 Cvmpb C 

was broken in the manner and to the extent declared (Z)jer v Ashton 1 the 
3) and if it was a ca o of goods sold by sample that they ag ree(l of 
ram pic {T eggeth v Coojier IB A C 3) In other words the P*9 a ]dbe 
money into Court admits conclusively every fact which the plain ti**_y ^ ^ 3 
obliged to prove in order to recover that money Dei/ei v Ashton 1 ** 1 srehet 
Stapleton v Aon ell G M <C A\ 9 Atcherv English 2 ^cott N S | that 

v II utter 9 Dowl 21, Oreaial Ei §205 But it admits nothing bey ° n 
Jl ul 1 In l*t 

The vital fevture of n judicial admission is universally concede ,, )Cr 
its condiHi\ene=s upon the partv making it i e the prohibition of anv * u j 

dispute of iln fu |,y him and of am use of cv nlenco to disprove or con 
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it II tijmorc $ 2590 it fact that is judiciall) admitted needs no evidence S 4 
from the part) h< nehtinj, b) the ndnn -ion Ibtd$2 r M A part) or Ins agent 
tn i) mike ndmi -ions for the mirpo e of dispen-in,, with the proof at tho trial 
in ii„m ment or otherwise heton or at the trial l ‘lint A Wt Pd p 10 Sueh 
mhin a «ions mav he made bv pleadings a* will Hollis \ Hurloii, (1892) 3 Ch 
22b Burjorjt v Mnnchn n >11 1 13 \n ndnu sion made In the pleader hinds 
the client, haled mutnd v Gncebalti 10 W R *122 1 ho plamtiH is entitled 

to a decnc on the nnn admission of tin defendant hstir Chnndcr v A ohdeep 
(» \V 1\ 132 The pi mi Imgttigi of tins section should not l>o umhil) restricted 
h) re ftronce to con-idcration-* of public polio) Pet 11 alhs C J m 1 lalhajtpa 
\ Matam \o<ja 19 Ind Cu<* 1*»3 =* 12 M 11 S> the admission of a parts m 
his plevlmg-* as to an oral n^rce ment moehfving a written eontraet gets rid of 
the din„er which it is int n nd< el to guard against b) the prohibition »gnm B t the 
admission of oril <*vid«nce coni uned in the 4th proviso to -return 92 of tho 
rwdeno Vet Ibid But in tho «itne ca-i Scdiaijm In/ar / said * The rule 
of liw c nnunemted in S lallartc v Poolcij G M A \\ G01 which accepted oral 
adim* ions of curj kind a- proving document- ln“ no doubt been d< parted 
from in Indil (see section 22 of the I vidence Act and sections 09 nnd 03 (h)| 

It i- open to argument that admissions in pleadings arc in the nature of second 
nr) evidence nnd that the prohibitions in Mellon 22 applies eejunll) to pleadings 
is will Othcnvi«c parties inn) compel a Court h) statements in plrielmRs to 
pronounce judgments upon eudince which is not legally ndmis-ible lliere 
h the further fact that notwithstanding the ndim ion in the pleading- the 
Court mn\ call upon the put) to prove n fact In such ca«es the proof must 
In restricted to the inodes mentioned in the Act But it should he borne in 
mind in this connection that Chapter Ilf ileils with fact* which need not he 
proved 

Different kinds of judicial admissions 1 his -ection deals with admissions 
made b) tho parties to on action or made voluntaril), or pur uant to a notice 
to admit documents or facts givtn b> the opposite party ns well ns admissions 
b> ngicenicnt it or before trial A part) nni) in hts pleading «tato expre- ly 
that he admit-? all or certain of the allegations of fact made in the pleading of 
his opponent Ho ma\ nlso admit any allegation or allegations in a statement 
of claim or counter claim b) not denying or not 6tntmg that ho does not admit 
tin same He maj nlso gne expre-s notice in writing that he admits all or 
certain of tho facts alleged b) his opponent If the defendant admits all tho 
ficts pleaded in the statement of claim the plaintiff will only be allowed to o ill 
evidence to pro\e additional facts h) permis ton of the Court and on special 
giounds The Ifaidmck (18S3) 9 P I) 92, Annual PtacUce 1921 p 4GG 
Where an admission is made before the hcirmg, the agreement to admit should 
ho in writing and signed b) the parties or their agents When in admis-ton 
ns frccpientl) happens is nnde at the heating, the fudge’s note is sufficient 
hoil Li 21S &o the statement of a Judge who presides at a trial, is conclu 
sivc ns to what passed at tho trial Neither the affidavits of b) -tender- or of 
jurors, nor the notes of counsels or of shorthand writer-, are ndmic ible to 
controvert the statement of tho Jmlg< Leg v Pestonji, 10 B II G R 75(81) 

Agree to admit at the hearing “\\ itli regard to ficts admitted at the 
hearing the expre sion 'nt tho hearing is ambiguous If it mews before the 
pv ulence has begun to be t ikcn then wlmt I have saul alri ad) ipplies to it If 
it means after the evidence b is hi gun to be taken then in a civil eas P no 
doubt the part) or his pie ider ma> at any time relieve his adver-arv from tho 
necessitv of proof and the generality of the languige u-ed in this cction would 
lead to the inference that this was =o m a criminal tn il al-o though it is generally 
supposed to be otherwise and that on a criminal charge adnu-sions made after 
a plei of notgmltv can on!) be mida use of as evidence Varlbt/Ev p 51 
* At the hearing , me ms when theic are moie hearings than one the final 
hearing Thus where A sues to eject B for non pi) ment of rent and B at the 
first hearing orall) as ert- pa) ment in full at the final hearing no evidence of 
title or tenanc) need be given II hitleg Stokes Vol II, p 889 \\ hen an agree 

ment sued upon is admitted b> the defendant, proof of it is dispensed with A 
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h 58 Court cinnot dismiss a suit based on an admitted document, on the ground tfnt 
tht document ms not sufficientlj st imped Rahimlolla \ Mint ay, 11 Iml M- 

SlU Where the defend mt admits the signature of his fither in the mods’ * 

deed, the plaintiff i«. relieved undei this section from any further responsibility 
of piovmg the document Lai hichand. \ Laleliand 42 B 332 = 20 Bom b * 
254=45 Ind Gas 334, 4 tjun Sahn v Relax, 2 Pit 317=74 Ind Ca* 1 
Where the f let ot a prior paitition having taken place is admitted b) f 
parties, the same need not be pioved and the fict that the instrumen 
wntin 0 is not registered will not make the instrument inadmissible for a coil t 
pui pose Maunq Po Km v Mating Shuc, 1 Rang 403—1924 Rang 15° 

Agree to admit by anv writing before the hearing With regtrd to ^ 
tacts id nutted puor to the nearing, it is quite coirect to c aj that thev , 
not lie proved, in the sense that no evidence need be given of them 
this need not be done, but it would not lie allowed to be done A& ^ 
id im&sion 8 before the hearing it is certain thit, in a criminal case thej 
onlj be used as evidence ind foi this purpose it doe'' not signify whether 

ire in writing or not Admissions in writing before the hearing in civil ^ 

would couv under consider ition when the Judge is considering whit 1 s V e « e 
to he tried Still even then thev must be proved to be genuine unle st e) ^ 
admitted m the presence of the Judge The direction given to the Court ij 
lv*t paragraph to 08 is controlled by the piovi ions of the ti\n 1 e f on 
Code which reqimes the Judge to determine wh it is&ucs are to be trlPfl 
the takin„ of evidence be 0 ms If a Judge wished to allow a part} to wa ^ 
bis admission, he would have to itnend the issues Marl by Ei P "l |“ ons 
partv to an action is in that action conclusivelj bound bj tho^e na “‘ „ ctt 
which ho expres lv makes in the pleadings, or b> stipulations oi il or wr 
winch are formallj entered into for the purpose of dispen ing witn F < 
Jltitr Jones § 274, see also Bingham v Stanley 2Q B 1 17 > ^obvi'' T ^ 
Maidstone, 4 Q B D 811, Botlean \ Rutlin 2 Ex 06a Adnn , |0n 

U} parties or th«n attornejs in their pleadings in the action or b > rot 

is to fact*- or b) dispensing with ceitarn pi oofs may be . ’i.r„ r, s, 3 . - 
true provided there remains sufficient time foi the othei party m 'I!! -* on 
pi op are his case and provided such party has not been injured b> reiy <* 4 
such ulmts ion*' Tf allacc v Matheu s 39 G i 017 ( 4m ) Such ftu'im ^ 
will not be allowed to l*e withdrawn, howevei if the situation of the P irl .^ . nn 

bet n Mibst intiall} changed ns b> the death of a pai ty or of a witne s , 
v Haul of Louisiana, 53 G i 98 ( lm) If a part} dtsnes, to withdrn' " t)CC 

‘•ions of the character under discussion he should give full ana tuneiy ^ 

of his purpo e, so that the other party imj have reasonable time to V*p Vj 
proof Ihrgiates v Bedel 43 Gn 142, nitons v Lari ms, 5 Car A * 

Bun Fours {} 274 

. » ,( aot 

Admis ion by pleading '‘Tver} allegation of fact m the I>wj ", the 
th mod spot ificill} or In necr*> \r> implication or stated to h< not admit te [(l 

pie ulin„ of the defendant, hull be tnkin to he. admitted except a* *’^ 
person undi r di aluht} Cml Pio Cade 0/f/er8 rub n 7 Int rule ptn* 
nniouiit to ml im on of fact in pleading Rule 3 of Order 8 , requires 

d« fe nd mt mu«l d< il sj>fxificill\ with < ich nllegition of fact of wlncji 
not n Imil tht truth Rule 5 provides that rv< rj allegation of fact m y? Vui'? 
if not ill mod in the written statement or stiteil to he not admitted b™ , r jiile 
to lx mlnutt si |,\ tin defendant (tide Mat las Cml Pio Code aolf I 1 ' to 
of Older S > 1 ho whole oh) ct of the e rule is to narrow the partw^^ th* 

<1 fmiti i ue*> and so dimint h <xpens< anti «h lav especially nsnP.. j , n 
amount of te timonv required on cither safe at the hi nnn„ Pet Jrssel 
n rj \ Hdlurmth (t87l) t C h P f>37 \ pirtv nm> directl) i, 

nlU^tii n of ht* opiKint til or lie mav state lint h does not admit lb*, 0* VjUtilf*! 
Hal nn id! gallon wlmh !■* not «paihcall\ deni d or staled to lx not ail 

« tr-it I a* a Intuit! Bird \ \nnu % Cl. P 781 afT 7 Ch D 281 Ort'J* . 

Y" It fh I> VO t,lh{\ („»,/ 7 < h P M2 \ re In » 

n i ait mu t t» tinted n» •qwa.ih dK at a d nia! r/u t j \ IfoUsnort" •* 

P uJ, Mo If, It v L f \ If J j 35 1 f bl'» lA\c in n proF r 
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may be turn to n pit tv to wail mlnu-»ions which ho Ins Hindi Hollis \ 
f niton (ls02)3Cli 220 C \ When n document is by nftrmcc included in 
the pi uni or written «tU<mcnl, niul its torni^ nm! execution admitted on thn 
record hv lh»* ph idtngs it H not nece ary to prow 4 it 01 put it in evidence anil 
its non ngi-trttion i» mini if or ml Miuny Kuan \ Matin'/ Po II in U B B 

1')0J Ini Qr Lvtdoneel PiuntilTs ued defend in ts for diimu.es for 27 bags of 
dried pnwn- which non consigned to the phuutilL and which wire damaged 
!n rnu watir on tin 2*5111 May while stored m one of the defendant', go 
don n< The deft nd Hits m the written ‘•tateim.nt did not infer to tin question 
of iiotiu In reu-ion it wa-* contended that the plain tifia had not proved 
the notn c //«/</ that the defendant* mu t lie deemed to have admitted 
notice tunhi order VIII rule 5 C P Code and proof n M disptn ed with 
under * 5S Onninissionct s foi the Port of hangoon \ Moo la Dan owl 9 
Ind Cn* 47U Tin plmntifL hied n tut m tin Court nf the lu^t elas 
subordinate Tudgt for partition of a certain property In tilt pi lint the 

market > atm of the property -tiled was «uieli as to male the -mt triable only 
In the firm h*s *ubor Imnte Judg. The fudge however made ovei the tn »1 
of tin -illt to tin. joint subordinate ludge at i liana who Imd no jurisdiction to 
try it if thi propmty wn« correctly V lined in the plaint Neither party ru eil 
hiiv olij ttion on th« .jro ind of pin In tion and no issue was rused relitm«.to 
it riu trial proceeded on merit- and the subordinate Judge pas ed a decree foi 
p irtition m favour of tin plaintifls I hod fondants in their appeal to the District 
Court raised for the first time the quo tion of jurisdiction on the strength of the 
market values «titcd in tin pi unt ihc objiction hnvin e been overruled the v 
appealed to the High Court Held that ns neither party ru*ed any question m* 
to want of jurisdiction arising from the allegation in thn plaint and ns they by 
their conduct and silence ire ited the market value to be the amount -ufhcicnt 
to givo jun-diction to the Com t tiny dispen cd with proof on the question by 
their tacit admissions ind thus the principle of law lud down in - 5y came into 
operation and prevented the result of the stnti ment of the market value in the 
plaint Jew lnfonw\ hancisro 12 Bom LB 712 Where the defendants 
in their written statements admitted that they had executed n deed of mortgage on 
account of an old debt due hj them and that subsequently it was ai ranged that 
a third person who was not a paitj to the mortgage should pay the debt and re 
d< em the land Held that this was a clear ul mission that the relation of mortgigor 
and mortgagee was established lietwcen the defendants and the plaintiffs, and 
th it therefore the pi oduction of the mortgage deed was imnece »ary under the 
provisions of section 59 of the Tvidence Act Mating Kan v 1 launij 1 [gat 11 
Ind Gas 850 Plain tifT sued for redemption alleging that ho had sold the land 
in suit out ami out to the defendant for Rs 250 le-s than 12 years before suit blit 
that at the time of sale a stipulation was made for repurchase by the plaintiff at anj 
time on paymmt of the purchase money Held that ns the plaintiff had admitted 
m the plaint the functum of an ah olute sale m fivour of tin defendant it was 
unnecessary for the latter to prove the sale Mating Pi/a v Manug 0 7a 4 Bur 
L T 10*® 9 Ind Cns 770 hi ic an oral agreement is admitted in the plead 
mg- of the pirties proof of the agreement i- dispensed with by tins section and 
the Court is hound to rcco^nis° mil „ivc effect to such agreement Malapga v 
Yaga 42 M 41 = 35 M L T 555-48 Ind Gi 15S Where a party to an v tion 
makes solemn admissions a<nmst his intieet in i pleading they should be 
treated is admitted f lets ami he will not be heird to question the comctnc s 
thereof at my stage of the case m the trial Court or on appeal If the state 
ments or admissions were made bv himself or by his counsel tinner an hone t 
mistake or mis ipprehension of what the facts leally were and he de-ires to he 
relieved from the effect then of he should apply to the trial Court for leave to 
wilhdnw such i (missions or pleadings and if requited to do «o make a showing 
of good faith in -upnort of his npphe ition which should he granted or denied 
m the further mce of ju ice Rogers v Bioun, 15 Okl 524, Bun Jones § 271 
As icgirds the eflect of an admission made in i pleading for proving of 
( the execution of a document the following ob&erviiion of If cat J in Binjoiji \ 

\ Munchetji, ) B 142, at pp 142 143 are very important 'The second question is 
j> that of whether the proof of the document js uperseded by its admission m 
f 
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the pleading On this point the case of 21c G oil an \ Smith -6 L J 
the other refined to *-tcin conclusive A Court, in general, has to n | 
tions on which the pirties are at is-ue, not those on which they o ‘ 
mil admissions which have been deliberately made for the purp * 1 

suit whether in pleading or by agree mint, will act is an estoppe , ent 

mi sion of any evidence contradicting them Tin*, include'' , c j 

lh it is by reference incorporated in the bill or answer (u met/ t 
Evident e 4)7) The point is not in issue, and as to the ooumw 
ments of the partie , a plea or a special leplication admits every poi |t 
docs not directly put in issue The sime rule apples to an ans 
a '.units the form of a demurer or pier by submitting a point of law > nnf 
during new facts Thus a submi sion that the defendants would no , outir ,* 
wry affected by the notice set forth in the bill, precluded them r (), 

tlie validity of this notice Such rules are to be applied with in ere ciipi>o 

country where a stmt system of pie rcliug is not followed but neie, . 0 f 
ey cry where the language of Lonl Can ns holds true, that the r 
pit riling i» to inform the per ons against whom the suit is inmhe 
charge that is laid agunst him ( Broiuiev il lc ClmlocL, 6 E A 
p 4 ’>j) Tht principle is equally \alid ns applied to either party . ^ 

J be Court is to frame the lS'U&es according to the allegations made in ^ j u ji 

oi in the written statements tendered m the suit which here 
\ssi rtion and admission of the execution of the document A by « (Wend** 11 * 
Mitneheifi But the issues, as they stand, were suggested by tue ( i ocl iment 
counsel They wane controversy as to the actual execution or t j or their 
assume it to have been executed and raise questions only that depen t not 
pertinence on that assumption Undei such circumstances the pi ]fl fTt 

I tlunh c died upon to prove the execution of the document, or to P p lir po-c 

dincc If the document being pronounced absolutely invalid j or .c r0 ,,(rh ll> (> 
on consult ration of public policy , it were sought to defeat the law , j r p0 t b 

efiict usually given to an admission in pleading such an attempt c ^j i( l 
allowed to succeed but for its proposed piupo^e m this case it IS n fll m fid 
But \n ndmi sion made by a pirty to a suit or his nttoinev, that a te „ce of 

iM'ts and need not be proved does not dispense with proof Ot tne ^ 

tint f let subsequent to the dvtc of the admission Loiaon* 1 re ■ ;L ei >I/rii 
2nd rt 237 McLeod v U'aMoj, 3 C A P 311 In the nhou c ‘ £in 
rentaden C J said “Ido not think tint I can hold that this sum (0J1 go* * 
he extended to n public ition after its date I consider th it the an 
dow n to its date but not further _« 

Distinction between evidentiary admissions and admissions HP j n the 
ihcre i' n distinction between evidentiary admissions and nunn ^ 

pit tiling I his section governs nil nns ion*? by pleadings i\n ,n 

“*»w» I T B II 1907 I vidence 1 Adniis ions made foi the purpose o n c* 

wilh proof »t the tn il mu t lie ill tingu idled from tho c tendered ^ ^ r 1,1 * 

llu fonmr not being u inllv receivable m other proceedings nnu 1 ^ln”" 

1m in„ u mil v conclusive Phtp ri 4th Ed p 10 The e' K ' e, l ' olt ]ing 
ions him been termed by Vtof II n/moie ft' qua*i idmis 10 ns t “] )in an 1 ' 
lmn the true ndinis ion, in the fullest si n«c of the term is « n0tl1 ) r0rl i u’ 
involve v totftllv di tmet principle It concerns v method of r" 01 !” *» im ,|rn 
ma it> of ofhung nnv ovule net. nt nil ^o the “quiM adnii 1 , ^\ m \ »on 
in th« ma ofcvulinct vvherens the ndim* ion proper or judici {join 
with wluili this section di il J is n waiver relieving tin oppo ingP' 1 * ,n th 


iim d of nnv 1 m 1 nci S> a judicial fulnil ion 


toiiri of judici il procrrilmg which waives or di«pm«< s with the F ' 0 { fv rl 

ivh! ma l»j lon-idiiv for tlm purport of litigntion thfit the propo » 

>1! g Ihv tin opjtottt nt 1 true II tjnwtc § 107S ^ 9 

Admission in Divorce cases \dmi »ion of hufihmd or 
matti 1 * " ' ... *11 


t r 


AUinujiuii in uiTorce cases \dmi -ion of hufilnnd or •--- ( UTi 1 ' 
l*r of iiPic it v all u„gi non d n-ji nev whin they arc to l*e f n , ,uK* 

huy.« * x pt 1 f cour e whi n collu ion e tnhlifihes n form or nn uV* * 
-- whuh d'fitrijs tlior njit I nhkt oth r contracts the ‘ ^ • 

rannot Ik «li solvtal hj tin men consent and argument of i RC 1 
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and m notions for dissolution of this contract, that is foi divorce, admissions S S8 
ire closelj scrutinized Although the husband and wife are the parties to the 
record, the State is for the purposes some deemed mteiestcd m the proceeding 
Iho contract of marriage is tnpaitile , the husband the wife and the bt ite being the 
parties thereto, and it can neither be entered into nor dissolved except bj the 
consent of and in the manner prescubed by the State It neeeosarilj follows 
that no admissions bj either partj to the contract, however collusive upon such 
partj can be conclusive upon the btato in a suit for the dissolution of the contract, 
and that such dissolution cannot safelj be deemed unless the admission be corro 
honated by strong proofs Bun Jones § 2G2 In M iHinms \ Uilhrtms 1 II\gg 
299, Lout Stouelt snjs tint a confession is a species of evidence which though 
not inadmissible, is to be legarded vvith great distmst while in Mortimer \ 

Voitnnei 2 Hagg 310 the same learned Judge announces that a confession 
lanlis high ft I should saj highest in the scale of evidence, though in the same 
case he admits that the rule that confessions alone will not support a charge ot 
adultery is too hrmelj established to be shaken In Hums v Ham * 2 Hagg 
G7G Di Luslnngton is more intelligible when he s«js tint a confession perfecth 
fue from all taint of collusion when confirmed bj circumstances and conduct, 
ranks among the highest species of evidence The suit for divoicc has been 
called a triangular proceeding bin geneus, in which the government occupies the 
position of a thud puty Since the public have an interest m actions for 
divorce and ought not be bound by tho admissions of one of the parties it lias 
generall} been held that a divorce should not be granted upon the uncorroborated 
ad mssion or confession of a partj Richardson v liichaithon 30 Am Dec 
538, see also Oiei v Oiei 27 Bom L R 2ol=*49B 368 

Admission m criminal cases According to Mi Not ton this ection is 
confined to civil suits onl> Kent Ei 2 J 8 But Mi Justice Cunningham 
sajs “Under the English law a prisoner undei trial for felon j can make no 
admission «o as to dispense with proof, though a confession maj be pioved 
against him Steph Dig Art GO The present section appears to allow of an 
accused admitting at the trial such facts as he pleased to admit Cun Ei p 
213 bo an accused person is bound bj an unqualified admission made at the 
tnal bj Ins solicitor In England, a formal admission bj the counsel at i tinl 
has been allowed in order to dispense with nitre formal proofs In Indi i theie is 
nothing to pievent a pn oner, on being questioned under s 34 of the Cuminnl 
Procedure of 18S2 to make an admission , and it is olmous that some admissions 
on formal matters of law can be better trusted to his leg il advi ei, and there seems 
to bt no rea on in prino pie wh> when tho admission has been so made in his 
pitbence at tho trial ®o as to dispense with the attendance of witnesses foi the 
piosecution it should not be held to hind him Queen Empicst v Lcaniho 
Rat Un Cr C 709 This section applies to criminal trials ns much as to civil 
c ises Bhutan v Empctoi 91 I ml Cas 233 = 27 Cr L J 57 = A 1 R 1020 
Oudh 215 BansilaU rmpeioi, 30 Bom L R 640=52 Bom GSG = 112 Ind 
Cas 110 = A I R 19 *8 Bom 241 In England m n trill for felon j the pn onei 
cm mal e no admissions so ns fo dispense with proof though n confession mn\ 
be proved as against him Steph Dig Art GO So where there wen. two 
piostcutions for felon j and counsel for defence offered to admit the evidence 
taken on tho first trial, ns given in the second, Patteson J doubted whether that 
could be done even bj consent in n cn-e of felonj, but he directed the 
witnc sps to bo resworn nml read their evidence over to them from his notes 
U v Vosle i , 7 C A I* 49 j But m cn®es of misdemeanour, evidence mn> be 
taken bj consent Per Patteson J m ibid contra, Phips 11 A\ hen the 
I atlornej s on both suit s had agreed that the formal proofs in perjurj should 
i' be dispensed with and that part of tho pro ecutor s evidence admitted L Abmgcr 

1 C B smd In n criminal case tried on the crown side of the assize® I can not 

allow nnj admission to be m ide on the part of the defendant unless it is made at 
the trial bj the defendant or his counsel u It x Thornhill, 8 C A P 375 (1S3S) 

,i Roscoevt 160 In Indn the rule was not uniform vide Queen v Aa-ini Mumlle 
17 U R Cr 49 Queen v Qagafao 12 W R Cr 80 But so far as the consruction 
/ of this section m concerned 1 airceil J observed “A pleader’s uithoritv to admit 

J n certain fact so ns to dispen*© with the neces-ity of further proof i> cltarlv 

i '' 


?C9 


1HE INDIAN I VIDI’SCT AC'J' 


S 58. 


trill has been allowed in order to dispense with mere formal pro 0 f the 

theic i*> nothing to prc\ont n pmoncr on being quc-dioned nm e (hit 

Cnmiml Piocednre Code of !Sb2 to make an admission mul it i wfcgtl 


Inul down m regard to n ci\il ca=o in Mnhadco v Stuulernbat 3 t be 

167 md I think the principle applies in iegird to ■tliw jurt'ciim c 
appellate Couit 1 he fnct that it was a criminal cn«c dot s not ream y ^ 
diHtrcnce Further more, I am not coin meed tint s , e tin 

does not apph to ju-tifj the iction of the q t«8i° n 8 Tndge Ao 1 f 
Engl md m admission In an accn ed, which falls short of Ins plen a 

is not Uken into account and is not binding agannt him iiiit °cci ^ , t 

no exception in icgard to criminal proceedings and while 1 do 0 f (he 

can be a\ ailed of to cure and a clear contravention of any ui , „ 

Cnminal Procedure Code is to tin course of a trill vet I thin I n ca in 1 1 J 
case hi e tin- which relates only to piocecdings of an appellate o eu.-sSl 1 
v Empnoi, A 1 R 192b Bom 211 (212)- 112 Ind Cns 110* , tIie 

Bom L R GIG Blit admissions nndc by a pleader ippointei ^ 

accused in his defence are not binding on him to Ins prejudice , ft t the 

m ibid An accused person is bound by an unqualified admission s0 | n t n 

-• - In Inglind a formal admission by thecoonwi A . 

i order to dispense with mere formal proo 

motioned under t 
sion mul it l3 . itohnhH 

some admissions on fonnal matters of law can be better ’tru* ci fl j mlS ma 
adviser ancl there secni'. to be no reason m principle why, when t h e atten 

has been so made in his presence at the trial so as to dispen e ^ n d him 

dance of witnesses for the prosecution, it should not be new 31 of 

Queen Emjiiess \ Leandio Mu’scarenlias, Rat Un Cr O 

Proviso Both under section 58 of the Evidence Act and UI \| e !j re tion 
VIII, rule 1 of the Code of Civil Procedure the trial Court has 1 . not 
to lequire proof of the due attestation of the mortg'ge bona sue * t th 1 * 
vvithstinding nn adim-'Sion bj the defendant in his vvritten 3 ™®Pl e ,f \\ T N 
bond had been dulv executed Mttmappa v Vellatchami, 1 
8>3-9L W SOMLT 19= 19 Ind Cas 278 (hl( 

Judicial Admissions made by mistake It is only necessirj - to the 
wheie judicial admissions have been made improvidcutly and t>y prr or 
Court will in its discretion, relieve the part} from the i on sequences 0 ^ fl ree - 
bj ordering a replcader, or bv di charging the case stated, or the rui jk» 

incnt if mide m Couit This rule is based on ihe inaxint Aon / , Qj, n rt 
e\snt, nisi pis tgnoiaut Qtcenl ri § 20G Agreements made °“ ef quilh 
between attorneys, concerning the course of proceedings m Court ’ {torn cJ' ,n 

under its control 111 effect by means of its coercive power over tne jj t | 1( , st 

all matter relating to professional char voter and conduct Bub nirtj 19 
admissions unless a clcai ciseof mistake is nnde out cnt,tl « » K , «»» 

lelu-f he is held to the adnn sion , which the Court wdl proceed 0 | lcU lir 

not as truth in the abstract but as 1 formula foi the solution of tn v getfy 
problem before it namclv, the case 111 judgment without injury t 
administration of justice Gtcslrif on End in Eqmti/ pp 949 » 

§ 20G f jaJitiJ 

Future of the Doctrine of Judicial Admissions * The iloctnn® ® j^g will 
A dim ions *ay * Pi of TI iqmore ‘ has n large future befoie ib 1 a ll U” or 
but use it adequately In the fir t place the Judge should apply i» eX trl acl , 
mnl as well ns formal ndmi siona by conn el during tual Into® jn goo* 
tli 0 Judge should freely evil upon counsel to stn*e whether a * ut ^ 
faith disputed t e should require acinus ions to be made wn® o„B»on 
prob ihle that the fnct is not actually disputed Bv this method, the P r { ]f 9 ilo 
of evidence will he confined to the matters of fnct alone which tn®I, j| ier ehl 
dispute It is ra«v to see how large a mass of needle s skirmishes wou {j,* 
1 m fbimnated how much time would be saved and how much couiu ' on 0 ( 
jurv would he u aided And this would Ik* attained bv the mere OPP 1 j 
an » xi tin„ principle Alrealv in Engl md the principle i« so use I in J-J 
«il in the mo li ni practice of *■< Itlmg issues before matters But n 

U U ed by the Judg* at the tn il * II ijmoie § 2 >97 



7CJ 


CHAPTBIi IV 

01 ORAL 1 \ ID! NOL 

l'roof of fntis li 59 All ftcts evcc'pt lilt oonlonts of s, 59 

ortlnulonct documents, in 13 be pimivl b\ 01 il t \ idem I' 

Oral evidence Oral evidence is evidence winch is confined fo words 
spoken Irs tin mouth Per Pelhctam 6 / in Quern F mjn as \ AMitllrt, 7 A 
V*** (197)1 II It ineludu all Matmiuits which tin Court poimits or requires 
to lit nude In fore it hy mint se-., m relation to matters of fact under enqun j 
| n/f « { It is wlmt the rut, It h lawyer- call tc timomnl evidence ie-ti 
morn is n apuiis of online bj minis of witness 1 ho broader term 
'online" includi s th it win h is pnen In witness.-* or oflucd b) documents 
I ub s l In Ptople \ hem/ on r > I’ irk Cr (N \ ) 2'di 2SS 1// hittirc ( amji 
Ml sud It m ij hi, well to hear in iiunil that theie is mnikt d diflerence 
bitwu n testnnoin and i \ idenco lhe latter is much moio toinpnheiisive than 
the forint r—toMunony hein„ the «t Moments or tin dedantions of a witnc ss and 
eM'hnu h in„ rithcr the result or deduction from all the f lets established 
w belli r In te-Uniony li) events or by urcumstanct s hy writings rounds and 
othi r inatonals It is cilltd cvulcmi, sjutli Cole because therein the point m 
i auo in a came to be tried is to !>e made evident to the jury, and the evidence 
to a jurj contameth t timom of w lines is and nil other proof to be given and 
produced to a jury from tlio finding of an> i mu joined between parties, 

' I e Union \ in h pal ns wi II ns in common us>a„e signifies a statmient of 
facts hy witne es and to di prove the t -Itmonv of a w itne-s is to disprove the 
facts testified to bj him Pun Jour t § la 

Wordings of the section fins section i-, not very happily woided Con 
tents of documents may he proved by oral evidence under ccrtun circumstuices 
that is to say when Mich evidi nci of their contents is ndmi* iblt as secondary 
evidence S*c wtion 61 cl "> *ectiono2 cl < S) A on Ei 239 

Contents of a document cannot be proved by oral evidence It is a cat 
diunl rule of evidence— not one of technicality but of substance that wheic writ 
ten documents exist the) shall bo produced ns beinp the best cv uteuci of then 
own contents Dinomouc v Roy Luchniilal CC L It 101 = 7 1 A 8 ibis 
section is based on the nest evidence rule The rule is thus stated by Qucnlcaf 
‘A fourth ruh , winch poverris in the production of evidence, is tint which le 
quires the best evidence of which the ci-e in its nntmc is susciptible This 
rule does not demand the guntost amount of evidence which c in possiblv he 
piven of any fact, but its design is to prevent the introduction of any, which 
from the nntmc of the case, suppo cs that Ik tter i valence is in the possession 
of the par'y It IS adopted foi the pi < v in tion of fraud for when it is apparent 
that the better evidence is withheld it is fur to presume that the party hud 
«oine sinister motive for not producing it an J that if offered his design would 
lie frustrated The rule thus becomes essential to the pure administration of 
justice In requiring the production of the best evidence applicable to each 
particular fact, it is meant, that no evidence shall be received which is merelv 
substitutionary in its nnlurv so long ns the original evidence can be lmd 
The rule excludes only that evidence which it c elf indicates the existence 
of monl original sources of information But whole there is no substitution 
of evidence but only a selection of the weaker instead of sponger proofs 
or an omission to supply all tbo proofs capable of being produced the rule 
f is not infringed Thus a title by deed must be proved by the production 

of the deed itstlf, if it is within the power of the party , for this is the 

^ best evidence of which the case is susceptible and its non production would 

j raise a presumption that it contained «ome matter of apparent defeasance But 

'J being produced, the execution of the deed itself may be proved by one only 

0 of the subscribing witnesses though the other al o is at hand And even 

1 I the previous examination of a deceisod sub cribmg witness, if admissible on 

’ j other ground-, may supersede the necessity of calling the survivor So in pi oof 
\ r j or disproof of handwriting it is not nece'-sary to call the supposed writer himself 
i * J And, even where it 13 nece'-sary to prove negatively, that an act was done without 
14 97 
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the consent, or against the will of 'mother it is not m general netessMy 
call the person whose will or consent is denied ’ Qieenl Ev § o- in J. 
cx-seof Eml of buffolL v Q) emu til, Ch Rep 89, 92, the Court hplu 'tJP 
dxngeious to ndnnt the contents and sufficiencies of deeds to be proved by 
testimony of witnesses, the construction of deeds being the office of jke t 
Similxrly in T ineent v Cole, 51 & 51 257, 7 mterden L C J “aid 1 , l( 
alwaj s (perhaps more so than other Judges) acted most stuctly on the rille , 
what is in writing shall be pioved by the writing itself 3ly e3 ‘P erll ' IlC i l0W 
taught me the extreme danger ot relying on the recollection of witnesses, ^ 
ever honest as to the contents of written instruments , they may he o ^ 
inistxhen tint I think the purposes of justice require the strict enforceine . 
the rule II uptime § 1179, jJ lardonnell v Evans 11 C B 94-, bjM, , 
rrial 31 How St Tr 6b9 J t niment of JSli liuno* Mussl Imamv wrg ,, 
7 W R 67 (P C) = 4 51 I A m, El own v Haralal 11 5V R 2 tr J'L 
B L R 4, 1 \leet usdullah v Imaman, 5 \\ r R 20 P C =1 M I A 19 ( > 

R \ Francis 12 Cox C C G12 

What facts may he proved by oral evidence Oral evidence mW 
to prove po session Dtno bandho v James Fin long, 9 \V R 15 j «" r0 j ", 
v Ooodai, 8 \\ R 328 Qonnd v Arnold, 5 W R Cr 79 Oral v 
if credible would be sufficient to prove a title by prescription Mem _ 
Muhboob 71V R 462 So al«o oral evidence is sufficient without doc ^ 
evidence to c-stxblish n question of title Ram Soondui v Alima. a *» V ^ 
In proving a native pedigree, the oral statements of deceased reJauvw 
admitted m the absence of any registers of births and deaths ^ 

Mahomed, 1 Ind Jur 0 S 132=1 51 H C R 92 It is not vnhd 
disbelieve the evidence of a witness who swore that he had received toe t 

of a decree from the pluntiff when the money was paid by the plaintm ^ 

/ alia Mnhodco v Saltanund 17 W R 502 Boundaries may he prov ^ 
oral evidence Ranee Smut Soondui ee v Ra/endm Inshore, 9 W ^ It . ^ 
see Qolurl Chandta v Rajah Sicenud Biddiadhat 5\ R (1864) . ^ 

r vuli nee is rclev mt to prove the existence of nn agreement and » J* 
will justify the decree of a claim QolucL Kishotc v Kund Molnnfi Jl [a ] lW A 
394 A Tudge maintaining that oral evidence is of no value without up p0U nt 
Inbuhijnl to prove the quantity of defendant s mnl dee last land and 
of ri nt, mi dnccts himself in point of law as to what vv xs necessary «« ,i ,„ct 
the fact- Dnioo Singh v Dooiga PcrAiad, 18 5V R 348 So nlsoorol „ 

is ndims iblc to prove an adjustment of accounts hampili Kasibara V < ‘ p | 

muddi Ram, l M H C R 183 A plaintiff deny mg the execution oi 
may mlduu or d evidence to prove Ins contention Matter Mohun v Y _tb*t 
20 \\ Iv 181 Court much le-s nn appellate Court is justified in r ,, [(l „| p 
in the u!> uice of documentary evidence mere parol evidence is not v W [ l( w 
piovi the plain td! s ca&e when it is supported by a number of vutnes » j 5 
t< stimony IS lielieved by the fir t Court jMohe*h Rm/\ hoodlum , ' „j t nC( 

5\ K Ul Jn imlin n contract for sale of gootls c in be proved hv parol * #n j 

Jim a i Prasad \ hhujan G Bom h R 493 Oral iv idence ns to the > - ft , 
coiiilui t of partus is admissible for showing that i certain deed is ns it J ^ 
to lx nn out mnl out «ah or n inoitgage Muhamed Alt Jlossnn \ a.,1 

2s C 239 *« *» C 5\ N 326 Khanka r \ [U Ilufu 28 C 25G = 5 C j 0 pref 
A a In \rith v Murom h 1 \\ R 22 Oral evidence liny be employ j Oral 
tbt pav nn nt of n debt due on samadnsl at Omnan v Sorabjt IBB . lS ,bl<* 
Milenu of the discharge of nu obligation executed in writing i* ^ 

/ tm in uhtmsnran/nr y U imabh iltar, 2 M II f R 112 

Oral evidence weight and value of In a case where oml „ 

conlluting nnd where documentary evuhnee does not help one m CO” 1 
•Ki iv« ««ntlu ion the only projHrcourt is to seo vrhnt are the itdmit*^ 1 c f 
m t!i c» nn 1 wlmt are tli< circumstinc, s deduuhh from the ef 1 1 
l*>ih i !<• nl>out (he truth of whuli tin n can Ik no donht 3 hi nlone j ,^|i 
th tru mot(io<l of arriving nt n t orrect conclusion ihdul Iltlofl J , , 
tl, KHlnl < » *517 — A I K lOMOudh l r ,> ‘•Litement nH'< 

witnr s nt tb trial >hojM U nlto^etlur rrj>t« I when it is in bojn le s con 
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with his previous statements Ram Katun v Empctot 7 Lab L J 371 — 26 S 59 
I* h R 6 r )9=A I R 1933 Lah 483 It is impossible to plico rtlianu, 
on in uncoiroborated statement of a man who is describing an event which 
took place 12 years ago mil which was not an event of a particulailj 
striking character Gitrcharan v Saiga Natan SLR 314 (Rev ) A few 
casual anil somewhat ambiguous phrases in a deposition cannot destroy 
the clear effect of the whole deposition hashibai v Manta! han AIR 192o 
Nag 265 The maxim fahus tn uno falsu s tn omnibus is a maxim of ancient 
origin which is not now implicitly followed by Couits m the apprtcii 
tion of evidence It is the duty of the Court to sift the evidence and si par ate 
the truth from falsehood ir it can Maung Po Gi/ato v Mating So, 1 Bur L J 
213 It is a recognised principle that where a parti comes into Court with a story 
which cannot be believed in its esscntnl details it is impossible to rely on a 
part of the «tory for the purpose of conv icting the accused Phatali Singh v 
Empnoi 5 Pit L W 157=(1918) Pat 288=47 lnd Cis 73=19 Cr I J 877 
fo discredit oral e\ idcnce on merelj general reasons not affecting the credit of 
any particular deponent, is an error in law and justifies interference in second 
appeal Ram Subhog Chaube v Kcslio Piosad 29 lnd Cas 673 In ic 
Goonamoncc and ois 17 W R 59 Mittei J said “ In determining the value 
of oral ovulenco it is not enough for the Appellate Court to say , is the Judge 
sajs in this case ‘ I find no fault with the evidence pc? so and it mu t be allowed 
to prevail, * but that Court is bound in my opinion also to enquire, as thoroughly 
ns the Court of first instance, whether the probabilities arising from all the 
surrounding circumstances of the case are Mich as to justify a reasonable mind 
m coming to the conclusion that the evidence is worth v of credit This procau 
tion is nowhere moie neces ary than in this country It is true that there is 
no precaution of perjury against oral te&timony but it has I believe been Miffi 
ciently confirmed by a long course of experience that nothing can be nnon 
dangerous than to act upon such testimom without testing its credibility both 
intrinsically and extrinsically Where there is contradiction of oril testimom 
the Court must look to the documentary evidence in order to «ee on which side 
the truth lies Mussamat Intan v Huigound, 4 M I A 403 (407), El hot i 
Singh v Ihtalal Singh 11 XV R P C 24 

In Rhnngama v 1 tchama 4 M I A 1 106 their Lordships of the 
Judicial Committee observed * These instruments aie produced and the 
f lets tending to their conclusion are sworn to by a vast number of witnes o« 

There, appears to us to be no objections to this testimony beyond the ob'-rrv ition 
which may be made on all Hindoo testimony that perjury and forgery are so ex 
teuswely prevalent in India that little reliance can he placed on it ^ce al«o 
Mathura Pandag v Ram Rucha, 3 B L R A C J 112 Rajah Lcclanund v 
Mussl Batheet ootutsa 16 W R 102 Similarly in Mudltoo Soodun Sundial \ 

Suroop Chandcr Sokat 4 M I Y 431, 411 the Judicial Committee again 
observed ‘ It is quite true that such is the lamentable disregard of truth 
prt vailing amongst the native inhibit ints of Hindiv-tnn that all oril cvidenct 
is neco sarily received with great suspicion and when opposed to by the strong 
improbability of the transaction to which thev depo c, or weakened by t— .e modi 
in which they speak it may bo of little n\ ul but we nui=t lie raref l “ not to 
carry this caution to an extreme length not utterly to di card oral evidence, 
merely bee luse it is oral, and unless the impeaching and di -crediting circtim 
stances arc clearly found to exist It would be very dangerous to ixtrci«o tbo 
judicial function as if no credit could necessarily be given to witnes, cs depo 
sm„ tua xocc, how neco& iry however it may bcalway to «ift such evidence 
with groat minuteness and care ’ This ease was cited with npprov it in tin 
c iso of rmpaoi \ Jlatgangadhai TthI G Bom I R 324 (3ofi) = 28 B 179 «re 
also N ise v Sanditlootmsa 11 M I A 187 C1SS> Queen v Elahi Imr , B L B 
\ (P B ) 482 Sinajt \ Chtnna 10 At I A 102 Fdn \ Tlrhau 11 Y\ K Jj5 
> But it would bo indud most dangoro is to «iy that wbero the probabilities arc 

i in f iv our of tbo transaction, wo conclude against it solely bee i use of the 

goner u fallibility of native evidence Such an argument would go to an extent 
i which can never be maintained in thi or any other Court for it tends to establish 

^ a rule that all oral evjdeuw must be di carded , amt it is most manifest that 
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liowi v< r follitilo Midi < vide nee nil) Ik, Iiow o\ ( r ctrcfulh to Lf "mtcb 

justice novo cm hi "til ministered tti mo e t import uU c itiscs without recoil 

to it Burnt an I nl \ Bahai a/ah fhlitaram 7M I A 148 (1G7)”* 


iuu imnmirt j at \ rntniua/cin iiuiuuuti t i u i ' r t t <ift 

I s ( 12S So the ordinmy Ul d nm! rin°ontihIi presumptive nro , 

k. i_.. "i* 1 ~ fr . — untrustworthy much « 


hi lost sight of in the trial of Jndim enses however 


the evidence submitted to the fomt mny commonly he thnti^ oucw 
must be given to endow < tlurp ns cLi win ri nml evidence in i particular 
must not be rejected from n guuril distrust of native testimony, nor rJ, 


widely imputid without some grm grounds to Mipport J]u 


R imastianu 1 mtnal \ halanihm \alch'cat,ll M I A uU, 395 knch^K^j, 
- - - he rights of other; 


if sanctioned would Mituilh submit tin dict'Mon of the rights «>* . f 

suspicion And not to the dilibeiiii jtidgn out of tin if Appointee 
Had set also fireman v fioml 1 1 M J A 28 //fliiMWWftflO' „ g 

of 9/atc 2') B 298, ht'ht'lo v Biicl/atidia 12 W R * L -•** n JB1 

RPC 13 lnc~ flux v lnlunddui 9 11 L It 4*»S» Quetn i ,, 
t luii an S A 111 haliihamha v Shtbchandia, (» B L R 501 o p n ^ 
c^so it would bf sife to follow Another prim iple lmd down m ,„ ara in 

Council n~ to lool to the probabilities of the ci-c hunt/ an v 
4 W It 12S (P C) In the Words of /We in Vu J 

Imrtman 1 M I A 19-1 W It P C 20, ‘tlurciv no better * ^ 

of the truth, no safei rule for in vcsti e iting cases of con flu. ting evia J( j fr 

peijurj and fraud must ixist on the one sido or the other ' lnn c0 ril 

wlnt futs are beyond dispute and examine winch of the two cites o 

with thos ficts according to the ordmarv i our c of human ^q s }i 


with thos ficts according to the ordmarv louro ot uum »u 

usu d h ibits of life hie also 1// I la! tin v Ml Jtandi ll>1 Inn C , g 

I R 1927 Sind 209 So in Raqlnmada v Sri Uro/o At'/toic o 0 ft 


.f the 


-*■ iv rsmu iuo ou in on v ori , . i . M ol l‘ |C 

it was intimated tint if th<* Judge hid refused to wei„h the prenatal m 

‘ — ' >” •"* 1 set of witnesses rnther than the other he ' vo l.m 


« a&e hoc nisi hi belli veil one set oF witnesses rntlier than tne omei j^w 

forming his belief have excluded from hi con idcration that wmen n 
havoentcied into it Probabilities in thus an importmt element oi | /U |i 
tion, when the evidence appears unreliable or is directly con me b j intl > 
east should not be die id id upon probability done ipirt front * , , u i ’I 
whiih the p irtics have submitted lo tin Court f alla3t\ho v inkt' 1 


- - r io lilt conn I .. 

W R 438 Tvidcnceof witno « n s though not independent , ^ ^eir 


m cro s eximmarion aim accepted nj tne judge wno nc ■»« t0 i« 

d( meanour, should not be i ejected on nu rc suspicion vvheu the Mil 

them is not unprobible Maqhulan v Ahmad 8 C » ^ 

(.P C' = GBon L R 233 t t( i W 

4 The consistency of testimony is al«o a strong nnd most jmporia ll|))0n y 
ludging ot tin oicdibdit) of witnesses Where several vvitne ses bear tt , clt )ir 
to the s line tr ins ictiou, nnd concui in then statement of i e rie3 OI e g e sclud‘ 
circumstances and tht Older in which thev occurred such comciuenc J>y 
nil np prehension of mcio chance and a f talent, tnd can be accounted nf n?< 7 »ce 
one oi other ot two suppo ltions, eithci the testimony is true or tne c ^ me 
m the lesult of conceit and tonspiraev If therefore the in ‘TiTa. 
witm a i s, |je pioved and the supposition of previous conspiracy t ^ lf ^t l ni° n> 


oi rendred lu„hlj improhahle to the same extent will the truth ot the* yCC pt f^ r 
bo establislu I f u dois this principle extend that m many cn&e® j ({ 0 f lli^ 
the purpose of rppellin„ the suspicion of fraud nnd concert the t , cTt „ t inid tn _ 
witnesses them elves for honesty ind vencity mny become whoib acting “ 


.... liirui rms ivi iiviiloij iu»; ' t aCU ,, « 5 f 

When it i once establi hid that the witnesses to a transaction nn n jet n 
concert, then although individtiillv they should b unworthy of cr ^ )lie je 
11 coincidences in th“ii ti stimony bi too nunurou to b< attnbnt pl ^ that 


ucidint, tiny cannot possibly lie explained on any other suppos tion 
of tin truth of their stitoment 1 he consul* r itions w Inch tmd to mb , 


'iisiiicion of concert and collu ion laetwcen the vvitne s s are either 4 x * ,rt «Ueir n 1 " 
1 . ... 1 I 1. .. eptintion 


tlmr tcsfimonv such for instance ns re) ite to their ch tractor situation o J )tr 
motene s from each other thi nh < nee of previous intereoit e with one .j 


with the parlies and of nil inteiest in the subje< t matter of litigation , ^ 
ri a e inUrnnlij* from n minute .and t n ical {"cirmnntion anti compart 011 (f,e» 

' Umony it«elf The nnturc of such coincidences is nio«t important 
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natural one*?, \\ Inch bear not the marks of artific« and piemeditation ? Do they 5 59 
occur in points* obviously mitenal, or in minute and remote points which were 
not likely to be material or m miter" the importance of which could not have 
been foreseen ? Iho number ot such coincidences is al*o worthy of the most 
nttetiliy cOn ldeiition hunmn cunning, to acertun extent may f ibricate comci 
dence*, even w ith regard to nimutc points, the mori effectually to deceive , but the 
coincidences of xrt and invention we neces*irily cncumscnbed and limited 
whilst those of truth are indefinite and unlimited the witness of art will be 
copious in then detail of circumst incc* as far as their provision extends beyond 
this they will be spuing and reserved for ftar ot detection and thus their 
testimony will not bo even \nd consistent throughout but the witnesses of truth 
Will be eqmlly readv an l equally copious upon all points * Stall ic on Et cited 
in V orl 53 

Test of probability— Sir James Fitzjames Stephen’s statement— 'That 
probability 13 the guide ot life is an obvious truth But the expression h is been 
a commonplace foi more than a century and a h ilf, and though there h is been 
abundant discussion of the nature of probability I do not think thit more 
(in will be said on this great subject than tint 1 statement is prohibit to 
whatever extent it g< nir illy resembles the common course of hum in conduct 
and of pity steal nature that it is improbible to whatever extent it involves any 
deviation therefrom 1 and tint it is impo*-ibIe if it contradict* the conceptions 
upon which nil linguige and thought icst ns if it weic iffiimed that 1 thin„ 
could be in two places it once and that twice two could eyn b< more or lc s than 
foui , tbit it is nonc«»ense unl< ss it cm be in some way represented to tli< mind 
so as to bo the obj< ct of thought but I do not know tint any rules wide enough 
to Ik viluablc have been cstiblishcd unless it i* in 1 elation to specnl themes or 
subjects of inquiry, which are of muchynlue in measuring the imount of it wh eh 
ought to bo ascribed to different piopositions of fact Who for instance, can 
siy how fir 1 common proposition ia m tile probable by the dueU assertion of its 
truth by m unknown per on > By whu rulo cm any one he requued to bclievn 
1 per3on who (U scribes correctly the operitions of tlie electric telegraph and yet 
Ik justified m refu ing to listen to \ ghost *tory ) Why is a Judge required to 
listen wifli grivity to conflicting medical theories of the cuise of a death, ind 
to "tatc to a jury the grounds on which they nro to decide whether a m in 
(lied of this di case or that and yet to treit with contempt the notion that he died 
of witchcraft and to r ject all evidence tendered to prove it’ Probably no moro 
difficult question cm be asl ed and I doubt whether theie is any which if fully 
solyed would be of great practical importance” Stephen s Gcnctal licit of 
Ci iminal Law of England pp 192 .193 

Other tests of Probability “Evidence to bo believed ’ said Vice Chancclfoi 
V an I led of New Jei scy must not only proceed from the moulh of a ci edible 
witness hut it mu t bo credible in itself — *uch a* the common experience and 
oh-orvation of mankind can approve 11 s probable urnlei the circumstance* \\ e 
have no te t of the truth of humtin te timony, except it* conformity to our 
kiowlidgo oh orvntion and experience ^ hatevtr is repugnant to the < bilongs 
iS n V r ' CU ^ 0113 " lnt ^ 13 0l, tside judicial cogtmance ’ Doi/yos v Jn» Dipl} 

V( ss T 1 q ] It), 132 But improbabilities must In di tmguished from mi 
po oibihtie k A case how utilil «ly ami *u«piuous *o ever in U*elf may be 
irrC'i tiblv proved l)\ the forui of te timony said Sir John 2\nhol u Evidence 
m iy he *11 h a* to uhstantnte a trinMction however improbable for it may In 
such tint the fxl cbood of the evidence would ho «till more improbible th in the 
fict which it *uks too tablish’ Saph v Uhn^on, 1 Add 1 cc 1G2 182 In 
another c i e the same leirned Judge *«td ‘■It eems hardly po* ibl» on the men 
iinpron uiiuty of a -tvtumwt to di cvcdit the evidence of a w line of good 
guieril chaiactir deposing (irmly and *olenml\ there mu t be soim titm„ 
amouniing to incredibility, something incap iblc of rxpl iiiatiou — not nu r« 1 \ th it 
it was unpiob ible that umler such circum«tanccs per 011 s m g< nor il would b ive 
ictiHl tint is matter of opinion Diffeunt persons act diflen ntl\ in imdar 
encumstmces If InJi \ “Ilcsvce 3 Ilagg l^cc 0'>9 700 ^e-e nl*o IT tec v 
SiWrtfoomssti, 11 M I V 1 * < Mudhu^oo lan \ Smoop, 4 M I A 141 _ 7 \\ J k 
Aris/o v Bnchaurfra} 3 B L I{ 13 P C But “the circum*tanets of a 
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incrcdiltli , ailtliou^li Ihorc nw con»« 
d Sloucll in F/ic Arno, 1 C „ 


S> 59 case nnj be such ns to m ihc it uttf rly 

ittc tittons m support of it ” I’d Lord S loucll in flic Argo, - - - 
Jtstimon\ winch turn concilnblo with admitted or well estabu hut * a * _ 
ca^e must lit jcj<ctcd ns in credible even though it does not categoric 3 
tr uhet the testimony to those fact* Chanibci lain \ If oiti, 21 How (U *-/ ’ 
%\ 1 Iootc on facts $ 1 IS 


Where a portion of evidence is untrue A claim 13 not to he dect j v n(t 
becatt e it his lit on fnoli'hh nnd e\<n wickedly supported by 1 11 
Ihit which is true mu«t bo sifted from that ninth is fnl^o nml “ ‘tic nvjird'.l- 
k nnins is a nsidue is suffinent to support the claim, d should )0 
In Rune e Sw itamonre \ \Iohaiajah Suttees Chandia, 20 M 2 V. in , w 
the Court observed “It will lmvo hern ob on cd tlmt thoir Low P 
iiri\od nt thoir conclusion without consuh ring oitlur the parol evino ^ ^ 
ippcihnt or a confiimniory jtnilah produced by fur ns hiving b con E j, aTe 
Voodoo Sudan S 'and ml which if received by the Court below, 
concluded the else in her favour Both those Courts, however treato ^ 
of the parol evidence ns unworth} of credit, nnd the paltah ns n 10 g ^ nQ{ 
meut md their Lordships relict tint on the fullest consideration ' n J e 0 r 
prepared to differ from them in these conclusions W hen fat e ' cK ^ 
forged documents are produced in suppoit of n cn=o, the fact ■ n , * A r ,i hip 
suspicion ns to the case itself , nnd if the evidence on winch tneir p ct 

act depended in any degree for its credibility or weight on sue n v j]o{ 0 

document they would have paused ns to their conclusion Ihc fict » w thi 
however in the present case their Lordships believe the} have to j enC L 
lust ease foolishly nnd wickedly attempted to be supported by laia® 

This misconduct must not mislead them in the ntlvice they will have 1 , , men tj 

Hci Majesty ’ So if a party put in evidence in support of his “ tle the 

proved to be forged but the other evidence adduced by him i» not imp l( fc n cf 

Court in rejecting ihe forged documents will take the unnrpeacnc {qM 
into consideration, and if satisfied uljudicate thereon Siian v oni > v 
I A 181 Patfalhiramier v Venhalarou 7 B L R 112 , Aoon/o 
Bog Mothooia 1 W R 155 Bengal Indigo Co v Tamm 3 M '£7 91 pi) 

A ilhuhna ^ Bn Chandra SBLRiP C) 13-12 W R (P CJ " 
a defence is not to be entirely disbelieved because fal-c evidence ' J trnS t 
been fabricated to meet a false claim if the residue of the evidence ^ j \ 
w or lliy and sufficient to destory the claim 71 ise v Sundooloonissa, i j ^ 
177-7 W It (P C) 13, Sieeman Chandia v Gopaul Chunder, 11 > 

28 Vuthim Bihre v Busscei Khan , 11 M I A 213 Maharajah 
Sheopiosun 1011 I A 438 So the doctrine *falsits tn lino falsus H tW 

in this country affords a tpst of little or no value for it is to be 1 un 

there is almost always a fringe of embroidery to n «tory however true in p onr t 

Tlanmanhoo v Set reta) g of State 25 B 287 at p 217 Therefore 
should bear in nnnd th^t the u«e of fibricatea written evidence ) e s 
however clearly established does not relieve the Court from the "‘V ( j K ylin < ' 
amming the whole of the evidence adduced on both suits, ana mBV 
iccordmg to the truth the matters in issue The parties using such ev l . ^ 0 „ r t 
line brought himself wilhm the penalties of the criminal lvw but Ilf np 
should not in a civil suit inflict a punishment under the name or a *] )0Vl n ta 
lion Torgcry or fraud in some material pirt of the evidence if lt ,s un1 plt°n 
be the contrivance of a party to the proceeding may afford a fair pr t 

against the whole of the evidence adduced by that party 01 at ^ f ,ibPC‘ 1,rl * 
such portion of that rvulen e as lends to th< sin e conclusion vvilu Inc fl 1( Jj 
tv uli nee Itmavperhips ilso have the further effect of gaining a 1 , 
ndmi 1011 for the evidence of bis ojvponents But the presumption mnl onl> 
ho pro cd too far racially in this country where it hapjiens not unc 
that ful-oliood anil fibncation are cniplovcd to support a ju>t cause . 

An re v Comoda* Run 2 W K fAct Xl 99 sen al o Ramcsuai v tin 
h h 18 P C Casjxr* v Kcdnrnnth, 5 C W N 858(801) 

Bn contradicted testimony h'vncdl quote-* D> Johnson 119 , /iT-mand 
hi who tolls nothing cictcding the bounds of probability has a right t 
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tint they should believe htm who cannot contradict him” Boswell s Life of 
Johnson “If witnesses come ummpeached in point ot general in tegrity,’ said 
Lord Stonell, “if any depose with chancier of filmed in their particular narra 
toons the facta mast be received, or the w ts an end of all judicial uiquiti/ 
Human prudence hn done its utmost, his done all that it is capable of doing 
in giving every security that can be afforded to individual* ’ Elites \ Elites 
1 Hig Cons 269, 2S7 Dt LuJimqton laid it down as the “strict line of all 
judicial proceeding namely to ci edit the evidence ot respectable persons unless 
they are contradicted or unless there is *omething in their testimony to excite 
a suspicion of the fidelity with which they have deposed 6 ollelt v Collett 1 
Cuit Ecc 078 The rights of the people would have no safeguard, and the 
Couits of Justice would afford no forum for the redress of wrongs, if the umm 
peached and uncontradicted testimony of a witness can be overthrown without 
reason Per Guide) sleeie J in Lewis v New Yoil City R Co 50 SIisc (N Y) 
"idj So “if the tribunal is pei mitted to discredit or disregard such testimony 
tlacae is no safety m the auministration of justice and parties might ju t as well 
let the result of a litigation abide the cast of n die or a game of chance ’ 
Seibeit v Erie R Co 49 Barb (N Y ) 533 38G it is a “well settled principle 
of law which is absolutely essential to the security of individual rights that a 
witness who is ununpeached or uncontradicted must be believed” Baiculo 1 
in Roberts v <7ee L5 Barb (N Y)449 452 “lliat, when nothing appears to 
the continiy, the presumption is to be indulged that an unimpe ached wituov> 
has testified truly may be laid down as a principle derived from the experience 
aiad knowledge of mankind’’ said Judge Boggs of the Illinois Supreme Court 
in Hansei \ People, 210 III 253 (Am ) In a criminal case triable by a jury the 
Judge instructed the jury thus “Ihe witness is, ummpeached and uncontradicted 
and if you think his statement consistent and ration'd, he is entitled to credit 
1 on have no right to reject what he says as untrue by assuming the existence 
of some unproved hypothesis or upon any imaginary surmise that by possibility 
he may he mistaken or untruthful You may criticise and weigh the testimony 
ns carefully as possible , but when tins duty is performed, if it would obtain your 
credence m the ordinary affairs of life, you have no right arbitrarily and without 
reason to say you will disregard it U S v Harbison, 13 Int Rev 118 

Disinterested witness ‘A witness of depraved and abandoned charactci 
nmy not be unworthy of credit, where it appears that there is rot the slightest 
motive or inducement for misrepresentation , for there is a natural tendency 
to declare the truth, which is never wholly eradicated, even from the most 
mcious minds, and the dnnger of detection, and the risk of temporal punish 
ment may operate as restrains upon the most unprincipled even where motives 
for veracity of a higher nature are wanting” Slat Lie hi 821 ho it is un 
doubtedly a general rule that when a disinterested witness who is m no way 
di*oi( dited testifies to a fact within hi* own knowledge, which 19 not of it elf 
improbable or in conflict with other evidence the witness is to be believed, 
nml the fact is to be taken ns legally established so that it can not he dis 
regarded by Court or jury ’ Kaianogh v II ilson, 70 N Y 177, 179 { Im ) 

Discrepancies between witnesses “The usual character of human testi 
mony i-> sub>tnnti il truth — under circumstantial variety, says D> Palo/ Starhe 
on Ei S 11 (Note) The attention of one witness being directed to one part oi 
position of the subject of inquiry, and of another witness to n different point 
of view of the same thing, or a witness giving different degrees of attention to 
n single incident Courts expect tint there will be a difference at least in the 
minutiae of their testimonies, and such divergencies constitute no reasonable 
basis for ill crediting their united testimony to the important fact*, but tend 
rather to enhance the credit of the witne-se* Moore on tacts § 724 «ec also 
JJnranawl \ Ramgopal, 27 C 639 (P G) = 1 C V\ N 429 = 2 Bom L R 602 
.No two witnesses* -aid Ifr Justice la» Burnt of the New lorJ Supreme Court 
m In rc Lydthf 5N 1 Supp G3G (G3S) ‘ ev er described a series of events cultm 
nating in the execution of a paper, or in any othei fact or incident, that ever 
agreed in thur description of the attending circumstances ‘'O substantial 
agreement is all th it is required hana Aaraia v Hurts Panfre, Marshall 130 
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s 59 II' ( i It i to in oxn»ac<l tint wlnt uns ilonf* nml i**wl in nn oxuti U 1 
trill I* <1 i 11 nmlt til*<| !»\ ihflmnt trillion* Sldom do vilm* 
mind itn ii h ir or nnvnilxr nil thnt >vn« eu<l or ret* iu «.K tb * 
nnj n on-* fpim wh it tin \ hotnl nml fnqutnth ih*«f,roo in lh«ir r«V' i* 
it m if »1 tt nr of tin dim of «ln\ nml in their iMinnt** of ■»ln»rt I" r*'" 1 1 
nn M*trt ii / i i< Sj M*> H< mot< tic < of llu* tmn e nttion to wlnth t *** 
n i« to tr tif\ i ►ullicu nt in it-< If to account for no ihcoiimiU nbh K 
irtrin t\ of rrcoIliUion 7 roni \ hiinjhl, t \<ld Ixil qjj/ /• T 

\ Vj ul J H V I <i 1 _»lt till) H ilhnini \ fiouilr, 1 Ilnj, 1 oi ,f< * 

J]f Is trther i »»«// l 1 IiV \«llll Nl 1*10 ‘■*0 100, H Wlllli •MtllO » 
i tikm U rt f nh / 1 /Mint \i n well fpo ih with pnntir ccrimnh two i 

Ii its in n « lo tin fm.t tlnn other witne * s t\lio nt n imitU I it r * v 

In J *\U ** inr ^wnlv \ |s , jvi, I)| crijmiut 8 will nlwnv* i>otur n ( 

t tinmm »f llu I t in n whin cro<*. oxnimmil lo n thou mil nnntti c* * 

t rilnrititn tim * ” finnri \ //ami , \\ i)| Tr RN { Im) 
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of what tliej relate” Pa Solicitor Genet al Sir Hobo l Gifford, arguendo m S 60 
i 32 How St Tr 573 But to such an argument an Indian Court observed 
"No doubt, it maj bo contended that if thi-o witnesses were tutored ones care 
would Ime been taken to sea that tbo> should tell tho same storj But care 
t is not nlwajs taken, or effectual!) tiktn in such cases and discrepancies nie 
not less lnfirnaatut, of the te«timon\, because a greater -.agncit) on the part of the 
( witnesses would ha\e avoided them Queen v Knlu Catil, II B H C R 140 
t Tins argument w is nl o met b) Judge Tod of the Suptcme Conti of New Burnt 
- mrJ thus It ron> be argued that tins shows theu. was no pre concert between 
4 the parties as to what the\ should tell In m) opinion it proves nothing of 
„ the kind For if it were po sibla to believe that this stor) was manufactured 
f it would equall) be ensj to believe that it was n„ried that etch witness should 
v iry the account in order to n\ Old suspicion Corny \ Cataquet, R Co , 29 
Is Burns 42 >, 43G 

Sometimes however discrepancies are so startling as to make it mipos ible 
to attribute them to the ordinar) soutces inattention or want of niemor) 
l Moore on Ftult § 724 It is a Mfe obscrwtion of hhn Yi uhoul that corrupt 
witnesses may preconceit leading circumstances of a transiction, and that where 
t n confiderac) to commit pujur) exists it will mon piobxbl) and more decidedlv 
• be detected upon some broad coll iter il fut thin upon the transaction itself 
B> ijilges a htng I Hag Fee 25G 

Oral evidence must 60 Oial eudencc must, in all cases 

j bo direct wlntevet, be duect, that is to bay — 


'a 


% 
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Ji 
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if it iefeis to a fact which could be «een, it must be the ev idence 
of a w ltness w ho saj s lie saw it , 

if it lefeis to a fact which could be heard, it must be the 
evidence of a witness who <nys lie lieaid it, 

if it lefeis to a fact which could be perceived by an> otha 
sense oi in any other mannet, it must be the ev idence of a witness 
who sa>s he peieei\ed it by tint sense oi in that mannei , 

if it lefeis to an opinion oi to thegiounds on which that opinion 
is held, it must be the e\ idence of the poison who holds that 
opinion on those giounds 

Pionded that the opinions of expeits expressed in any tieati^e 
commonly offued for sde, and the giounds on which such opinions 
aie held, may be pio\ed bj tlic pioduction of such treatise if the 
authoi is dead oi cannot be found, oi Ins become mcapible of 
giung endence, oi cannot be called as a witness without an amount 
of delaj oi expense winch tin Comt leguds as unieasonable 

Piovided llso that, if oial endence lefers to the existence of 
condition ot any nnteinl thing othei than a document, the Couit 
maj, if it thinks fit, leqmrethe production of such material tiling 
foi its inspection 

Principle The first degree of nioial evid< nee and that which is most 
satisfactor) to the mind, is afforded b> our own senses , this being the direct 
evidence of the highest nature Where this cannot be had as is generally the 
case in the proof of facts by oral te timon), the law requires the next best 
evidence namely, the testnnon) of those who can speak from their own 
per onal knowledge It is not requisite that the witness should have personal 
knowledge of the mam fact m controvt ray for this may not be provable b\ 
direct testimon) but only b) mftrenos from other fncts shown to exist But it 
is requisite that, whatever facts the witness m ay speak to he should be confined 
to those l)ing m his own knowledge, whether the) be things said or done and 
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should not testify from information given bj other-- however vorthy ef 
the} mi} be rot it ia found mdispensible, us u test ot Unfit und tolW, 
administration of justice, that ever} living wi*ne»s should upo nowers of 
to the ordeal of cross examination, that it maj appear what were , 
perception his opportunities for observation his attentiveness in. « u t tefr 
strength ot his recollection and his disposition to speak the r £ n0OT , 

mony from the i elation of third persons even where the mionnn throu^ 

cannot he ubjected to this test nor is it often possible to * • 0 r,(nnJ 

whom, or how many persons the narrative has been transmute ,l furm ,ws 
witness of the fact Gictnl Ev §98 “ The administration ot an 

some gnaiantee for the sincerity of the opinion and the power ot p# 

tion gives an opportunity of testing the foundation and the' fiQ n «■ It is « 
Coltman / in Wnght v Tntham 7 Ad &> E 313-5 Cl A h hbJ ^ 
general principle in the law of evidence that hearsay from n P er '° ^ and^ 
to the suit is not admissible, because such peison w 1 “ not uno Qfoapmiwj 
opposite partv had no opportunity to cross ex amine ” Suif t io 3 J7 f 
Chapman 2 Conn 348 Gh esham Hotel Oo v Manning Ir K 1 
notes under § 32 pp 404 — 407 supra ^ ^ r n 

Hearsay evidence, meaning of —and why it is discard® wbnb 
‘ heirsaj is used with reference to that winch is written, as w j<ys 

is spoken and, in its legal s-»nse it denotes that kind of tnes s him 

not derive its value solely from the credit to be given to tn Hear** 

but r sts also, m pait on the competency of -ome otnei P® 
evidence, as thus do cribed is uniformly held incompetent 10 W |tne- S 
specific fact, which, in its nature, is susceptible of being prove ^ tectim onf 

who can speak from their own 1 nowledge That this £ T eCI ^’ tlcu i-ir ch* 1 
supposes something better which might be adduced in the P!” inCOt upet 
not the sole giound of its exclusion Its extrinsic weakness ns . c j, D ,w 

to satisfy the mind ns to the existence of the fact, and the irnu eV1 ilei>^ 
be practised under its cover, combine to support the rule that nen i ibibur» 1 
is totally inadmissible Pei Ain shall Cl in Mima Qiiecn » « ^ R <" 
Crane!. 290, 295 296 Dana v Wood 1 ^ heat 6 8 R v Fi isiu ^ 0 f hf 
Suhjtct to these qualifications and seeming exceptions the £ e "vj „ iu n 

rej« Us all heirs \j ri ports of tran-actions wliether verbal or wrijj piil , 

per 011 s not protluctd ns witne -es The principle of this ruie ^ p ,l 
rvulena n quires credit to be given to a statement made by n P ers ° { | lC corm 1 
subj a. ted to tiie ordinnr} to ts enjoined bv the law for ascertaining j l0U ]j b 
111 ss and coniplotono s of lus testimony namelj that oral testimony orl l 3 "' 
drhvirtd in tin prt ence of the Court 01 a Mngistinte u.uler l K . 

1 gil smctioii of an oath and where tho monl and intellectual c cl p<ifity fl|1 
motivis niul deportment of the witness can be examined and 
opp irtunities for observation and Ins memory can ho tested by jj^k to j* 
nation Such evidence, moreover ns to oral declarations, ,9 . T ^ r i.,. that ty* 
f illnuous, mid its value is therefore gieitlv lessened by tho proh am J fUrl i, ly 
declination wi imperfectly beard or vans misunderstood orisn per-*" 

r« un 111 tiered or h is boon perverted It is nl o to lie observed, tna >• 

< ommunicatitig sm.h evident* nro not expo ed to the danger 01 * jjiu^ * 

for perjury in which something more than the testimony 01 0 _ jnent 
neo irv in order to 11 conviction for whin the declaration or * ^1 1 

sworn to li ivi ]** n tnad win n no third per on w ts pre ent, or l>> , * 
i since dial it is hnrdly po ihl< to punish the witness even itn 
is ran 1 ntiri f ibrtuin m I hit ( l in on ft id J/7 1 PJnllri « _ '' n ct *’ c 

ttif e umv l* fl Id si con id( rations of puhln mfirist and c ° n \ -satr 0 

r jeclin,. hf ir-ay cm line The greatly menaced expend mid ,j„ T i s 
-mIh li the nlv.r-s party mu 1 incur in order to remit or explain e, { ti 
n n*nj ti m of iml la tune then by occasioned tin multiplication ®» - 
1 11 1 1 r il-u Vn l»y th jnrv an I tin dancer of lo mg right ot , fl r«- 

q«i timnnlofth jti 0 of tin ti if tins ,-ort of prio f were 
i-uti 1-nt, n» of u>-» grav« a chan 1 r to 1*» overlooked by tn l-° .. r 

milt Tfjitmn« tfie qin »li n of charging lb* rule »/»«<'* J 

Jl'jf r « 7 < rtmh 2'“* l»*r Mir I ill ( J fireenl Ir § 
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Oath One of llm objections against Hoar ay oMilcnce is tint it is not S 60 
r ~ jrivt n on oath by the prison who Ins got personal hnowlidge of allot But 
. the utility of oaths m an} shnpe 1ms be< n strongly questioned Bonth Jud Et 
, B k 2, ch G The good man, it is sometimes said w ill «peak the truth without 
an oath, wlulo tho bad in in mods nt its obligition io this the following 
y answer has been giun ‘It mint be owned {.rent number wtU apeak tv uth 

„ without nil oith ind too many will not speik it without one But tho 
“ generality of mankind are of a middle sort —neither so virtuous a& to bo safely 
trusted in cases of importance on their hire word , nor a et so abandoned as 
v to violate a more solemn cngigoment, Yccordingly wc find by expci lonco 
that man} will boldly s«i\ what they will by no m^ins idventure to sweir, and 
tlu difference which the\ mike between these two things is often indeed much 
greater than the} should , but still it shows the need of insisting on the strongest 

* securit} When once men arc under tho awful tie and as the scripturi phri e 
i has it, ha\o bound their souls with a bond (Numb XXX, 2), it compost s thur 

* passions counterbalances their prejudices and interest- makes tlum unmindful 
*• of what tlie> promise and c ireful wlmt the} assort » puts tlu m upon exaotm '•s 
,y in eier} circumstances, and circumst ince-> are often very materitl things 

Evmthe good might be too negligent, and the bad would frequently have no 
concern nt all, about their words if it were not for the solemnity of tins religious 
5 act Archbishop Sec! et as cited in Ham on rads Best Ei § jO 

•! Cross examination and confrontation Another essential requirement of 

the Hearsay rah ns ju~t examined, is that statements offeri d testimomallj must 
i be subjected to cross examination But a process commonly spoken of as 
confrontation is. also often referred to is in addition il and accompanying test 
t or ns the solo test The main purpose of confrontation is> for f militating cros^ 

\ examination But it also involves a subordinate and incidental advantage, 
namel} the observation by the tribunal of the demeanour of the witness on the 
stind as a minor means of judging the value of his testimonv But this minor 

* advantage is not regarded ns es ential » e it mn> be dispensed with when it is 
1 not feisible Cross examination however, the essential object of confrontation 

’ remains indispensable It is enough to note here that, so far as confrontation is 

K an indispensnbh element of the Hears 1 } Rule it is merelj another nnmc for 

i the opportunity of cross examination tt igmore. § 1305 The pobc> of the 

* Ynglo Indian system of Evidence has been to iegard the necessity of testing 
by cross examination as a vital feature of the liw The belief that no «afe 

* guard for te-tmg the value of human «titements is comparable to that furnished 

fl by cross examination, and the conviction that no stitements (unless by specnl 

exception) should bo used as testimony until it has been proved and supplemented 
if b> that test, has found increasing strength m lengthening experience Not 

* even the abuses, the mishamlhngs, and the puerilities which are o often found 

4 associated with cross examination have avuled to nullify its \ due It is 

7 beyond anv doubt the greatest legal ergine ever invented for the discoveiv of 

* truth A lawyer can do anything with a cioss examination,— if he is skilful 
enough not to impale his own cause upon it Wtgmort § 1367 

[i Scope of the section The expression it must be evidence in paras 2 3 ami 

i 4 of the section means* the oral e\ ilence must be evidence T \ hitleij 8to! rs T ol 

f II p S 89 feo aBo the woul * it after the words ‘saw’ heard ’or peiceivtd 

, in paras 2 3 and 4 respectively means the * fact deposed to ’ Neel! auto \ 

’ Jitggobandhu 12 B L R App 18 (19) II Julia/ Stoics T ol II p 8SD The 

first four paingriphs of this section have been supposed to h i\e been intended 
to exclude that kind of evidence which is called ‘hearsay Vail hi/ Ei p 52 
rf! The effect of the section is subject to the proviso to exclude opinions given at 
secondhand Gun Ei 11th Ed p 146 The word * must’ in pira„nph (1) 

J imposts a duty on the Court to exclude all oral evidence that is not direct 

A whether the party against whom it is tendoied objects or not II billet/ Stokes 

J ypl II p 8S9 The three first cases put refer to fact the fourth to evidence 
J of opinion, as for instince evidence of experts under section 15 or of any of 
1] the class*, s of witnesses under section 46 Asageneralrulewitnes.es it will 
y be remembered, m their examination m chief mu«t confine their statements to 

V 
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S 60, f’Wi's withm their own 1 now lodge 1 here art certain exceptional mattos* h 
which thi\ nu allow id toixpre ® t!»oir opinion See ante Ihcco^trc) of n 
c i Uion a" to the threi first ca*r « i-» to mi aasitnte the production, a* n wdn e ,l ’ 
tin only jMrson who (a) mw lb) hi ml (c) touched, tc i -tc<t or «niolt tlicm* 
to which the ovuhnci id leipurcd I he evidence m other words mw tbct®E 
<haie It nm\ not he iUh\ir«il through a medium turdiuto, ‘■ecoml h'trul or 
um the exploded technical Inn^im^i, li< ir«ay \ who *“iw> heard, etc-*®* 
lx prothuffi lh< Hctmnnotbi proved through tlie medium of B who 
not ec hinwlf eu but u* puparul to swear Unit A told him that he had 
m \rd, »tc *-o with napcit to the fourth ta*e, opinion evidcnci, when 
ndmis-mle this section me* '•silt tic the production of the witness who hoi > 
opinion it excludes the evidence of an\ witness who can mcreh e a> thd , Iie i 
heard uimthei exp«-«s\uh opinion \oi/ A n 210 'Urn action nyslhilj^ 
m idence must h, dm a hahither v Va V; i Bur I, J 17>2 W JJ 
ntarsav evidence is nuuhni'sibh to prove a fact which is depo cd to on if 
nut it does not nec* s». irilv pn chide evidence as to a etnlcment hating , 
made upon which certain ution wna taken or certain re B ull» fol n 
Icn/i/aiomnnmav Apmla> hanjaht, 07 Ind Oas 7i>3-24 h M 22/ “dj 1 , 
lj-h Mad loud L\<n if newspapers an ndini *ublc in e\ denci u ithoui “• 
?i°5:_ th . P * tS( lf is> not proof of it* contents It would 


manoiiMnous statement liana Santr v Empcioi 7 1 ah Xj 7 201* 
Cis 22* 26 Cr L J 1078- 20 P L R GG6 - A I R lOiaJrth 205) 


• it or heard it u The witness 


t* 


he was an l omni el leant 7Vi fr ‘ r# . 


Evidence of a person who 

Vi* pi lU ^ ® CCn nn d he ml m- « w un wi/m« ti n «m *•" n- . j 

)-4 thus a favourite pna-uge found in several works m the li t cent JL.*« 

^ Gn f agreu * tbnt w hat another li is been heard to My u no evince 
, pirtj was not on oath al®o bee m«c the p irty w ho is flftected diet* * «[ 
not an opportunity of cro s ex miming boon's l hndffrnt 
F, s aA B J r ‘ ( 9; 40 ' 44 trui 7 v i nnlesea, 17 How St ir Mb "J rf 
f ' ^ )l ) S ° y b0tt C ' M>1 weed the IU arsav lule as the Renerd tu ‘ r 
vn ^dence unless upon oath and without the opportunt J f0 [ c ,pn 

nnoZ n Do V’ n ' d V ua '> 4R ^ld ol So -the goner d niL'vJ,, 

" C \ nn ? 1 be , iwoved to testify ns to what another per on ha , 

fntft wh m ° f i C \ WU c 1,1 h,s 1 ,10wl ‘ bearing in the i-^uc It is t 

! 'V'ich excludes hears i\ Lhr reasons, are olniom and they nrt t^o 
o^n ih , 0 i aVen, r nt facts docs not conn to the jury sanctioned 
IhonS, knowledge it i & suppose d to rest and, ^concJI}/ ^ lyl , 

U P 01 } "hose interests it i b brought to bear has no opP<* j n / t V 
fu?U»r, } n h rf W, V > P opposed knowledge and voracitv the tn ’‘ b , , 
t) ,! STY l l r r ) Un A L C r 7 ,n ira,re, ‘ ' Mrt&fr, b Mete 261 The , 
nrodiifo c l 7 \ e, J J } n Coleman y Mtlhllid, 9 John o(j J jo 8 

J ^ S testify wh it he told the defend tut instead of t* oWr vfR 

nunre if t » i*?* , W Y, 1 he , MwI Hearsav tPbtimony ^ fror, ,J rl > f 

n ilureofit ittended with all such doubts and difficulties and it c « ,,n „ toI ifii 
t iem up A person who relates i hear»\y is not obliged to enter { 
pari ic ul m to mswerniij * t ue tions tosoliennj difficultie to reconcile 
coiUradi c j ,on ^ vq explain my obscmities to rLeover my unbigudif * -tir 
, , ts himself in the simple assertion that he wts told so and hi e s thP Lpic 

Imnicn on his dead or ah ent author The jdamtifl hv means of w»VLf a 
ot cvuluict Would he tiki a by unrpn c and he precludtd fiom the h nf nt „ 
cros«-e\ni))i nation of S n9 to all those maternl nonus which hnio^v 
ces eda^ nece sarv to throw full h„ht on lus information ’ U t<?»to\C ' * , 
o hpr '»>,»‘A , dence i« not rtcen able when there is better evidence f ’ x - )” W 
v Ohna t \\ R Act X Rul 30 It is not intended bv this section tot ' s . t) 
eirumislantia! » videm e of thing'- wlncli can hr set n lieardorftlt w j w 
7 on Ul v Ittrjyohun Ihoo Ghooh 12 R I, U \pp 18 i his rule ifi ,n 

limonn! a “rtions only It happen® m ninnv cases that the uO , 

> mUoutsv a whether -uch things w rr( wmtm or spokin and not . > 1 1 ( 
ui'il.m'iif' tr,lf> In ,7 It ' 1 c , ' r “' ,l 18 °bvio»s Hi it die writing® or word® ^ 
Sihle m «TT‘ n r fcofh< ‘ ftr S bnt , nrp original or independent 

I in pi oof of j «n<>q \\ hen the a® erlion of A that fact X exi I s ,s ofl 
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for the purpose af mtUictng the tribunal to believe tint fict X cxiHs btcauac 
A says tint it does As, utterance n> offered testimom illy 1 e as if A wort a 
witne s to fact X, and the litar ay rule here requires th it A a assertion, to he 
receivable must be under oith and subject to cross examination But it As 
ass^rtio i ia o'f* it d not as evidence that the fact asserted in it exists— or, as is 
sometimes and le s % accurately said irrespective of the truth of the a^seitioiij— 
but in some other aspect — for example, as showing that B heard what A said, 
or is being a pirt of a conti actual act — then tt is not obnoxious to the Hearsay 
rule and stands, oi falls according to such other evidential rules as may affect 
it Greenl Ev § 100 But ■'O fir as testimonnl assertions are concerned 
“all facts except the contents of documents may be proved b> or \1 evidence* 
which must in all cases be direct Tint is, it mu t consist of a declaration bv 
the witness that he perceived by his own senses the fact to which he testified ’ 
Sleph Int)o o 144 If therefore \ a witness had been told something bj B 
and \ were as\ed what B had told him, the evidence of A would refer to a 
fact whi h could be heard and A. is a witness who says he heard it this section, 
therefore would not exclude it Mm l by Tv p 52 A statement made by an 
accused peison immediately after a minder of what the deceased told him is 
relevant as showing his state of mind, but to amount to proof of wlnt the 
deceased «atd it must be the evidence of a witness who says he heard it Kaknr 
Singh v Enipetoi 25 Cr L T 1005 = 81 Ind Cis 717 = 1924 Lah 738 Section 
CO of the Evidence Act «ays that or il evidence must m all cases he direct If 
a person by merely ^Ceing a document possibly a document in a language 
which he does not understand, or possibly a document which lie is unable to 
read being illiterate depose* to the contents of the document merely from what 
other people have told lum about it he is giving hearsay evidence The man 
who roads out the document to him would certainly bo entitled to give 
evidence of its contents But another person who lepeats what is read 
out to lum is giving heai^ay evidence of what would be legitimate secondary 
evidence wire it before the Court Kalenthci Animal v Ma Mi, 84 Ind Cis 
175=3 Bur L J 172 = A I R 1924 Iving 3C3 Evidence of rumoui .reports 
and information given is mere hear ay evidence and as such wholly inndmis 
sible as evidence of general repute Aqa v Cioun 1 B L R 7 The 
idmission of hearsay evidence is prohibited Queen \ Kali 7 \\ R Cr 

2, Hajom \ 4 san 2 C IV K 672, Queen v ritambw 7 V R Cr 25 
Aman Ah \ lung Empaor, 13 O C 309=8 Ind Cis 379=11 Cr L J 631, 
Queen Emjnet, si Kga Ta, L B R (1872 1892) 350 Queen Empi evs v It /» 
Iihai, 1 Bom L R 433, In ic ] aithihnga 2 Weir 762 In order to convict 
a per on under s 498 I P C mere statements of witne «es that the com 
plainant and his wife lived as husband and wife nre not sufficient, it i 
necessary that the facts constituting a valid marriage hould be proved in 
accordance with s 60 of the h udence Act Empiest v Arshed All 13 C K 
R 125 

When opinion is admissible It is nclnn sihle evidence fur i witness to 
give hts opinion on the existence of a family custom and to state ns grounds 
of that opinion information derived from deceased per on* But it mu t be 
the < \pre-«mn of independent opinion hi od on hearsay and not mi re repeti 
lion of hear' n Gannudhuaja v Suparamdhunja 23 A 37 = 5 C B K 33 
* C \ piron holding the opinion mu t be called because no one c in know 
th it o\c« pt th* person himself nnd tho e whom ho his informed of it Marl by 
it p when opinion ivuknce i idmis lblc the witness who holds tin 

opinion mu * h" produced A witness cannot be allowed to *-av that he has heard 
another express «.udi an opinion \orl Pi 240 

Proviso I There is no pn you section under which tin opinion of n deal 
expert can lie given in evidence (vide a 32) According to T nglieh law, medic il 
mui other treat!*-** an not evidence whctlxr the autlior he dead or alive 
FtiUier\ Sunpion, j ( AP 71 fcection 45 Tcfen, apparently to living witne *<>* 
this novel s t ction howuer in ikes any booh of s Ut nce publi heel for pile 
evi fence if the author be dt id or unehr any of the circumstances specified in 
action 3_ winch render his production impo sible or impracticable Aorl Ft 
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true, yet it cannot be received to the full extent to which it has been urged S 61 
The defence in this case does, it must be admitted, depend upon pioof of a g 02 
given instiument, but, there is a clear distinction and not an unimportant one 
between pleading a written instrument, as an answer to a demand, and the 
setting up a defence founded exclusively upon oial evidence, foi instance, if the 
defence were adoption, where there was no written record of the tnnsaction, and 
the fact was to be established merely by the evidence of witnesses who sweat 
they wcie present at it, might be liable to all the imputations which are m these 
cases cast upon it, but where the defence i» rested upon n written document as 
a release theie is an essential diflirence, for its genuineness on the conti ary 
may be shewn by many facts and circumst inces very different from mere or il 
evidence, and, moreover, the witnesses who are to prove a written document 
cannot resort to that latitude of statement which affords such opportunity ot 
fabrication to purely oral evidence Oral testimony, depending on tlie memory 
of witnesses, is, not a reliable as written or document iry evidence Pet Orton 
C 7 in Thomas v Paul 87 Wis C07 (Am) Recollections are sometime-, dim, 
aud impulsions deceitful and illu c ory but written words stand and speik n 
uniform language and as such documentary cv idence is more reliable th m oral 
evidence Pet Chancellot Kent tn Hart v Ten rye] , 2 Johns Cb (H Y ) 82 So 
where theie is a direct conflict in the oial testimony, documentary evidence 
such as the correspondence between the parties becomes of paramount inapoi 
tance, if pertinent it should be regarded as controlling and in eveiy way more 
satisfactory and convincing than the recollection of witnesses as to conversations 
which occurred a long time before J S Tojtpm Co \ W C Laugh l in, 120 
Fed Rep 705, 70G (Am ) 

Three distinct questions with regard to documentary evidence There an 
three distinct questions which are dealt with in the Act in regard to tint hind of 
evidence which is called documentary First there is the question how the 
contents of the documents are to be proved Secondly there is the question 
how the document is to be proved to be genuine Thirdly there is the question 
how far and in what case* oral evidence is excluded by documentary ev ulence The 
first question is that dealt with in these section-, but the matter is also affected bv 
a 59 and nl«o by s 22 Taking s 59 with s- G1 and 64, the result may be stated 
as follows — lhe contents of n document must in geneial be proved by t 
special kind of evidence called, ‘ primary evidence but there are exceptional 
cases m which it may be pioved otherwise Evidence used to prove the contents 
of a document which is not ‘primary , is called secondary Marl by Ft 
pp 56, 57 

Proof of contents of 61 The contents of documents may be 

documents pioved eithei by pi unary oi b) second uy 

ev ldence 


Primary evidence 


62 Puimry evidence means the docu- 
ment itself pioduced foi the inspection of the 
Couit 


Explanation / — Wheie a document is executed in seven 1 
paits, each pait is pi unary evidence of the document 

Wbt 10 a document is executed m counterpart, each countcrpiil 
being executed b) one or some oE the parties only, each counter - 
pait is pnm uy evidence as against the paities executing it 

Explanation 2 — Wheie i number of documents aie all 
made b) one uniform pioeess, as in the case of printing htho- 
graphy, oi photograph}, each is pnmar) evidence of the contents 
of the rest , but x\ liei*c they are all copie- of a common original 
the) nic not pnniai) evidence of the contents of the ongind° 
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IHusfrofKJH 

A per on >* &lmwn to )» no bmi m possesion of n mimtiT of phew) » ® 
printed at one time from oik original Anj one of the pine ml* w P. T,m ,r VL 
dmee of the tonUnv* of am other but no one of them i« pnmar} ,,Cp 
cont* nta of the origin \1 

^ctorohrj cv.iUhpp , ® 3 ‘ So ‘ omh, '> UKtpncO IMOIH' ™ 

includes — 

(U ratified t opu. *% gi\en undei the piouMons liereimft ir 
lontumd ,<* 

(2) topics m tde fiom the mignnl hy medium il pro** 

which m themselves msuiethc item u> of the eoi>>< 
md copies complied with sinh copies , 

(5) copies nude f iom o» complied with the ougmd 
(4) countuputs of documents is igunst thcputK* 1 * 
did not execute them , i 

0) oi d accounts of the contents of i document giN^ n 
some pei son who his himself seen it 

Illustiation* 

pc) A photograph of an original is secondni} evidence of »j 3 n ^^otV 
though the two hate not been <ompir«h if it is piovcd that the tiung t 
graphed was the origin il c ]„„e 

\b) A copy compared with a copy of a loiter made b> it copjmg * c0p f 
is secondary evidence of the contents of the letter if it is shown thui 
made b> the copying machine was made from the original , 

(cl A copN tran«crib> il from a copv, but afterwards eompareo ^ 
ougmal, is secondary evidence , but the copy not so compared is not see j ^ 
evidence of the original although the copy from whi Ji it was transen 
compaied with the original . n0r an 

Id) Neither an oril necount of atopy compaied with the jjrf 

account of a pholognph or machine cop> of the original, is sec 

I his section lays down that the coj’b^ I 


evidence of th« original 

Scope of the section 61 . v , fn .. - 

documents maj be proved cither b\ primary or by secondary evnhn^.^fnr 
understand the rule to mean tint there is no other method allowed )tt \ 

proving the contents of documents Section b 2 ilehnes the me in mg ot , n 

evidence s 03 describe^ wh it constitutes secondary evidence within tin ^ f yj. 
of the Act Ft) Mnhmooil J in Rom Piosadv Ilayhnnnndnn Fiosad, < 

(713) But this c ection must he read subject to the rule which 0 1 Vlv , re feir^ 
and rejects denvvtive e\ deuce and prescribes that no evidence ‘'hall o» . , t 
which slvows on its face that it only derives its force from some other " J 
withheld r ei Pa)/p B in Doe d ff elsh\ Lang field 16 If A IV *-*« op 
(hlbrrl \ Rots 7 it A W 102, 10G, Jfardoncll v Evans, 11 C B J «v , /i ,rl 
per tfmifr T , Best Fv §80 lle/uis (or Safins) est prtaie fouie s p,, Jilt 

mufos (It is better to ‘•(ek the fountains than to follow the rivulets; ^ 

30*> h , Best Fi §89 ihe terms 'primary and * secondary ’ evidence * 0 f 
b\ J nglish law in the limited sense of the original and derivative ev in 
written documents, the latter of which is receivable when, by credible te 
the existence of the pnmar> source has been established and itsabsuici ®*P l 
But derivative evidence of other forms of original evident* is m general r>r ^ 
nlKtlutrh ns when supposed oral evidence is delivered through oral a 
various sorts of evidence comprised m pryiic^ under the very inadequ ate F .» 

* See s 70 tup a ~ 
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hearsay evidence Best § 80 All private documents must be produced, nnd the 
execution of them generally be proved, or their absence must be dulj accounted 
for and their lo®s supplied bj secondary evidence Qreenl Ei 358 

Primary evidence Puinary evidence is that which is called as the best 
evidence, or that kind of proof which, under nnj possible cncuinstnnces affords 
the gieatest certainty of the fact in question and it is illustrated by the ca*e of 
a written document the instrument itself being always regarded ns the primarj 
or beit possible evident, of its existence and content* If the execution of mi 
instrument i*> to he pioved the primary evidence is the testimony of the suba 
cribing witnesses if there be one Until it is shown that the production of the 
primal j evidence is out of the partv *» powei no other proof of tho fact is in 
general admitted All evidence falling short of this in its degree is termed 
secondary The question, whether evidence is primarj or secondarj , has reference 
to tho nature of the cn^o in the abstract and not to the peculiar circumstwcts 
undei which the party in the particular c rase or tri d may be placed It is a 
distinction of law, nnd not of fict, referring onlv to the quality, and not to the 
strength of tho proof Tudence which carries on its face no indication that 
better remains behind is not secondary but primary And though all lmforma 
turn must be traced to its source if possible, jet if there are several distinct 
soui cos of information of the® vine fact, it is notoidiunrilj necessary to show that 
tlicj have all been exhausted before eecondnrj evidence can lie resorted to 
Cheenl Fv § 84 Accoidmg to the Indian Evidence Act primary evidence menus 
the document pioduced for the inspection of the Court (s G2) 'Where a docu 
ment is executed m counterpart, each counterpart being executed by one or 
some of the parties onlj, each counterpart is primary evidence ns against the 
parties executing it, and sccondnrj evidence ns against the other parties (^ee 
p Gl,cl 4) Whitley Stol es i nqtolnd Code Vol II p 29 0 The following defini- 
tion of primary and secondarj evidence is given bj Lord Fdiei M It in Lvms v 
H dhnins (1892) 2 Q B 113 11G “‘Primarj and ‘sccondoy’ evidence menus 
this primary evidence is evidence which the law requires to be given first, 
secondary evidence is ev idcnce which maj be given in the absence of better 
evidence which the law requires to bo given first when n propel explanation is 
given of the absence of that hettei evidence 

Secondary evidence Primarj or host evidence is that which affords the 
greatest certatntj of the fact m question , thus a deed or other written instrument 
is primary evidence of its contents Secondarj evidence is that which is inferior 
to primarj evidence, nnd which upon its face shows that better evidence oxm- 
thus a copv of n written instrument or the recolkction of a witness as to c 
contents Bin t Tones § 8 (c) 4 The distinction between the ‘bet evident zsvr 

is first required and tho inferior evidence that is allowed when the be-* a- 
attainable has come to be designated (nppnrentlj through the cnr-^ir— 
lt bj Mr Christian s Fssai/i and If) licit s tiealn-c) by tho term* jrsca 
secondary evidence The«c terms which arc in themselves ro* 
factory, are open to serious objection® One i® that the j-e> rr *- ^ 
production of documents in not a rule requiring evidence }rj* ~ -»• 

the thing itself to anv evidence nbout thi thing, whi«-Ii 
primarv evidence, m nnj significant sense and the ,{. 

true nature of the rule s effect The other ohjeet ion »■ tig- •%- ^ * 

understood to group togithcr nil rules rxnetirg * rzu.zrraf j 

when it is nvniinhle, it groups rules which are 

distinct,— for the Ileirsnv rule and lh<- Ati*+t >~~V~ E ^ T t ^att-lij 
mentarj Original rule cannot be thus urt!*-*. ^ 

abandoned as more hheh to cniifuv jj •* - c** 

various \uxibarv Rule® which nitnnVr -r— "“r r '‘" ^ ,WE< 


®v«tein of evtdi nee If igmor* $ J |7' 
Scope of section 62 IVmnrr -t * 
for the inspection of lh« ( 7 > 
primary eridcnc' is that t 5 » i-— 
it mi 1 no* bv oTt ring tc* i ~ t £ - 
writing cm litutmg a b Is -i 
09 
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or multiplicato, caeli of the a e parts is the writing, becau'e by act o 
patties each is itb much the legal act ns another It can make no dl “^ e 0 { 
one party 1ms signed only the document taken by the other, {ns in tac 
palta anil / abuUnU), except where it is desired to prove specifically the * , 

I! iqmoie § 123A In Philtpion v Chare, 2 Camp 110, Lord fllenborc rngheM 

"If there are two contcmporiry writing 8 , the counterparts of each otn , 

which is dehyired to tin opposite pirty, nnd the other preserved, ns t ) . 
both be considered n3 originals nnd they have equal chums to autn a ’ 
one which i-. preserved may be received in evidence, witiiotit n _ 
dtue the one which was dehveied ^ee nl 8 o Dor \ Puhnnn (184-1 & l , e 
Colhnq \ 1 iciiirl , 6 B AC 398, Ifoc \ Dan?, 7 last 303 Thoearli 
seems to hnvo been to treat the counterp irt of n deed as a copy or . «-g nlf 
as may he inferred from utterances of Ik*t C T in Altow v ^ 

292 There the learned lodge slid “Where there are tv. o inetrumcnt-i 
as parts of a deed one of these parts is more authentic and satisfactory 
of the contents of the other pan than anv other draft or copy « 
with more care than the other copy , nnd the Dirtv who produces it a “ l(j 
whom it is used, by taking nnd keeping it as a part of the deco, » 
accuracy Ihe Courts have therefore nlwny -> required tint 1 , n ? ,, 1P rek 
he lost and another part ho m existence it must be produced, but ^ 

secondary evidence of the part that was lost ” IT igmoie §1-33 , T 

v Waimi nght, 1 New AP 8 Bluebell y Chile, 2 0 1* D 88, M 
Smnttuood (1910) 1 Ch 777 Formerly a deed was written °" P „ u p 

commencing from the middle, the other part was written in a 8 ' 

and down from the middle The two wore then cut apart in aw J ^ 
that the two could at any time be identified by merely fitting * Be ( n or onjw^ 
Hence the term Indenture In such a ca°e each was n counterpart *> j„ 
a-5 the ca e might be, according to the form of its execution Port e a 

Liidlamh Will Loftt 3C2, Mansfield L C / said «If you cannot 
deed, by producing it you may produce the counterpart’ '> ue J takm" 
usage to make the document in duplicate oi counterpart, the mortgagee ^ 
one and the mortgagor the othei, each p irt would he the primary p ^ 
the document and secondary evidence would not he* admissible until ^ 
production of both parts has been accounted for Mating l fl T 
UBR (1892 189G) Vol II, 234 

Explanation I The expressions executed “in parts and m eounterP^j 
»n section G2 refer to the inode in winch documents are sometime’ ^ c0in - 
It is convenient sometimes that each party to a transaction should hav^ (Jfll 
plete document in his own possession To effect this the document 19 t 
out as many times over as there are parties and each document is ever ^ (j 

signed oi sealed ns the case may he by all the pnities No one 01 > llC( J 
moie the original than the Other, and any one of them may be pro 
pumary evidence of the content 8 of the document Mat? Ci p o'! ^ 

Explanation 2 to section 62 “A printed paper docs not differ 
writhn one in res{>ect to both being copies , they can alike, therefore,^ ji 
recuved as secondary evidence of the original under such c,rCum S j j3 s !io« n 
iendf r eecomlary evidence admissible for instance if the original p0ll) ? 
to be lost or destroyed or to be in ihe po^ewon of the opposite p' irl ( Cl lc0p* 
Imving been given to produce it there 13 no guarantee for n P rin fl ( -on, 
hung a truer copy than a written one indeed beingla copy nt nil P v , uttf* 
12 How Tr 82 Kodinliv Murrai/, 3 Camp 223 But there is a ‘j’. ^ 
gunrmiloe for n number of printed paper struck off from the same m f of 
the 8 ime time lieing correct fac simdie-^ of eacii other than of 0 

written papers for here the draftsman or draftsmen may introduce di ^ 

unpos imo with the machine In this cn«e each machine made copy 
upl* 1 ns primary evidence of all the other 8 in let sr (arid not of the 
from which they were copied), for instance, if it is desired to P r0 '9 , , Br Tprtif 
calion of nhlxl in n newspaper any copy of the i 9 uc in which the hi* 1 ®‘F u? 
wouIUh primary evidence of publication ip all tho other copits of 1 , „»« 
lull it it were necc 8 ary to provi the original libel fro n which the nrtici 


r 
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=ft up, the print'd piper would not be prinnry, but only i-ctomlnry evidence 
of tho nmnunript, nml ndim**.iblo onlv under the* conditions which raider Uic 
reception of ■*econilnr> evidence adm»3»ibli Aoi/ I, i 242 Where the nccii«td 
caused 500 placards to 1m printed and carried away 20 of them for po tmg, one 
of the remainder cm be admitted to prove tho contents of tho-t ported because 
tvery one of tho**ft worked off are originnK «n the nature of duplicate original** 
) he re i-on for this is as llicj are from the si me pre** 5 * thev must all be the 
‘>ime U v If (ifsoiit 2 ^tnrh 110 In that case Ellenborourjh L C J v\vx 
* Vn order having been given to print 500 copie* IValson fitchcd away 25, by 
thi*» he adopted tho printing a* done m the ixcuUion of an older which he 
bad given , and when he took uwa\ 25 out of a common impre>* ion, they nnist 
lie stippo ed to ngreo ill the conti nts ’ In the stmt ca*c Bai/lci/ 7 eaul lht 
objection i« tint without notice to produce the original an y other evidence of 
the contents n Imt secondary evidence It appears to me that that is not tho 
ci p for every one of tho o work'd ofTnre original, in the nnluro of duplicate 
originals, and it is clear (hut one duplicate nuiy be given m evident' without 
notice to produce the other If the placards weie olU red m i vidonct, m ordir 
to -bow the contents of the original manuscript, thcie would be great weight in 
the objection but when thev are printed they all become originals , the nianus 
cript is discharged , and «inec it appears that thev are from the same pn s, tin j 
mu t all be the tame ' 

Scope of section 63 llin contents of documents must in general hr 
proud by primary cudence and therefore it is the rule that written instruments 
can not he proved b\ copies (vale* Cl) lliey arc mere sccomiar) evidence 
and are inadmissible under the general rulo unless a bn«ts is IhkHoi tin re 
ception of secondary evidence under some of tho rubs stated in s 05 (infra) 
The rulo? have been applied to almost ever j class of documents deeds, n ego 
liable mv iTumenis auel commercial paper generally chattel ‘■ecuritic*- tuul 
I contracts of all kmd« Ihu*. if tho original can bo o’ mned, lcltci pre-s conies 
| ire not admissible, nor photo 0 rnphs of writing*- The lule ha» been applied 
to blue prints A carbon copy is no more better signed or executed than a 
bttcr prtS3Copy- as a fact, the signature is not always reproduced on tho 
, carbon ns it is in the pres? copy letter which is usually coined after signature 
; But where a document is executed in counterpart, each pirty *i„nin e only the 
part by which he is bound, each counterpart is the best evidenee against the 
1 pirty signing it and his privies \s to the other pirty it i^ only secondarv 
evidenu hoe v Davis, 7 1 a t 3G2, Colima v Timed , G Birn A 0 19* 

, Biown v II oodman 6 Car A P 20G 1 hmn v Godbold, 3 Bing 292, Bi ^ 

, Jonrt g 209 This section is exhaustive of the 1 inds of secondarv enljas'* 

, admis tide under the Act Where the terms of a document were nr 


be proved by a judgment containing a transl ition thereof in a enr* tIiI-I 
w is not between the ‘■mid partie? or their iepre«cntativcB in ir .17*5 

wither the translation of the document nor tho stitunent u JVjrum-af' 
was econdary evidence of tho contents of document. ■J'i'i m nt *a_ 

Serrelari/ of State , 43 M L T 37 = 1G_L W 11* A L Z1 jiTr* ^ "l *- 

Tfwjo)xil v S/icosaf/flr 4 Ind Cv* 579, llamanuj r Ds^t fr-r-rr.C* 1 f , TV', 
N 239 Under no circumstances can secondary eram* )*- art 

substitute for inadmissible primary evidence Gar, v*,--*- n " \ 

L R 70=2 Ind Cas 244 Shell h Rahumi , v/ aX t .»*ii Zmi i '‘/JlnU 
10 W R 51 (r B ) , Jlonmahim v Ihsfuiu 'V' £, 'Z T> w/ 4 
ary evidence of the terms of the mort^* 2w''« if }/ 4,1 tG» 
kinds specified in section G3 of the Lu’^iz. ’> — irfm!, „ TnS 
v Shanhardm 11 O G 285(B) jr't - w - * h •* 

otherwise admissible can he givn w 1 es -V a — >3f ", z ^ v 

Maung San Yanl, A I I! Vjf, Jj,. — v 

given of n dooument, Tvhlrfi if r , e?- 1—. ^ ( . „ 

to have ever exi.leil A J fr-r -fc-r: -,l r 
acouFeil was proseeuto l- l^- r T-e;.- fa-X- - ’ 

rwT d ' POe< ] t r’ fu ' as- tX £- 
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Clause (1) ihe teim "ceittfied copies’ Ins been defined in* 76 
men (.tone 1 in clause (J) are known m Lngli&h law as examined ^ 

Every copj except those mentioned in cl (2) is m strictness an rCom pirpl 
in the sense that the original and the copy have been exami 
togcthei bj the witness, either in Ins own act of tran«cnpti gut the term 
-lOme ones tran«cnption and comparing it with the oiaginfl «n<le bv« 
examined copj has bj tradition come to be associated with a c P> *iie term' 

private person not the officnl custodian of the document c0Trc et, a 
examined oi sworn are used for copies sworn to upon the stan , the phbl 
distinction for certified attested or office copies i e copies m \\tnmor 
office bj tlie official custodian where the document t* an omcial ^ fcr 

§ 1273 So certified copies mean copies signed mid certme t 0( j fr 

officials hiving custody of the original* Thej aie allowed a (fr 

''s 76 78 of the Fvidence Act, and are u«od chiefly to P r0 X e ^ en \,V P Co dhC* 

proceedings of coipontions and companies bj laws and the n , 

Ev 323 Certified copy of a Will is admissible in evidence, whe 
original ev idence is pioved flich Iuchet la v T/ieli Ivichei la, oo ih , •» fl(T 0l x 

I R 1925 Had 34o = 47 M L J 906, Ba>/o v Bhawao, A 1 ( i - 

‘■'O a cutified copy of a document is sufficient secondary evia r aumJ ,ilah f 
tence, conditions and consents of it but not of its execution 0 , ruc tion « 
Otidat Koen 82 Ind Cis 306 A judgment turning upon the w j w y fh’ 

a document m which there m ij be referem.es to it, i" not tne - 3 that d* 
duice of the contents of the document e=pecnll> when it «PI w j, 0 hd 
itself based on secomlaij evidence of the document given b> a J > , l 
the origin il with him Una Lai v Oane<th Piasad, 4 A iw 
64- UC L R 109 ^ 

Clause (2) Lettu prt s copies and photognphs of writings , c « ^ 
evidence [it re Fostet , 34 Mich 21 According to illu°trat | o 

photograph would bo secondarj evidence, ‘ provided that vou can fc ^ ij 

oiigtnnl which >ou wi*h to prove wis reallv photographed (b) 

Illustration (nl refers to the first portion of this clause and “.j 11 * 11 "/* ( C oi«p' 1I 7 
to the tcoml portion So under tins clause a copj of sue h copy jj „otr 

would ho receivable is second ir> evidence of the original anu_ <,^-<1 

njicted u •> a com of ticopj l id illusttation(b ) , A T oit E t 243 tn ( ji» 
npplic lble to blue prints (l wits etc Mf<j Co v Kiltt edye 242 111 
to cirbou copies ns it does not nppuir to be diflerent hind of copj tn ‘ c jja« 
in the copjing pie s Burr Jo net § 2U9 All that is required i ,n( % *oa 1 

i that the copies must be nude bv ‘omo mechanical proce cs w ^ 

insure the nccuracv of the copj This aceurncj is insured b> 
granhv or photograph' (IirfeExpl 2 of section 2) But an ornl . cc of * r 
« pnoto„riph or mnehtne copj of the original i* not «econdnrj e' 10 
original lUwtrahon (d) ^ ^ 

Clause (3) V co|n merelj as a piece of paper, h is no standing a u ^j|f 1 
In order eu n to Ih termed copv it must have the support of a xvil'n*' fi j *7* 

to Mali that it r* pn *>oiit* the contents of the original document » *0’ j ie „ 

\ part) who Hindi the copj ran >w ear to its being a true cop' 0 ^n 
prrduted, th u a witne«s tiu«t lx produced who can swear to 1,15 n# j a*' 1 '' 
(union or a* xotwtune* twowitm s< s om of whom rend the j i9Vi ti 
th other n id the copv or the rc\i«o But it will save trouble * (f 
romp in son inn 1< !»\ one and lh< same per on \ort Et 211 f 

tiitt+rtM / r 9*» ^tunj Vo \ Vi Vi tte 81 Ind Ca* 37l~2 R j, n <»l v 

ft in Ami ') C 9 »*» \ c >p) in short isinirdj oiu mode of pr** nn| j jhi 

t -*timon> of a mini 11 k witni'** then fore niti t lie qiialinw j p » 
the „ n« nl prim ltd «>f witm qti ilificnti »n« hftM here certain aj 1^ 

\ sr *i rnl prim ipl for witm* »» ipitiilK ttion is that h* must « 

1— r iinl ob- rv-ui >u of the rvent or thm„ to Ik. testified to, ana » ^ 

i ^ in koi tnlnniimMi n tquilifi i to biff hn |e nmont, not 
j»r*«n»| * I «^rr alien b it on imagination or infmme or tin htir ay o ^ r 
l f'* i tl i» j nr pte tb ii n who projioM •* to teotifj to th** fo1 " * « i* 

» i ' u f uk r I v ct»| y Of otlnrwir mu t have rrn I it If ijm*** 5 
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Prterboi ottgh \ Mordaunt, 1 Moil 94, II v Hanoi th, 4 C A P 254 256 “But 
n copj of a copj is no evidence , for the rule demands the best evidence that the 
nature of tho tiling admits and a copj of a copy cannot be the best evident , 
for tho further off a thing lies from tho fir t original truth, so much the well u 
must the evidence be’ Gilbeil Emlmce 8 , see aLo Ram Prasad v Jtoghit 
nan lan, 1 A. 738=5 A W N 160, Sect elan/ o} State v Manjcshuai, 28 M 
237 1 bdnlGhaiuv Sijed W,54 Ind Cis 911 = 1 P L i 47, Rajah Kcelanund 

v iY usccb, 6 W R 80 But ccrtamlj there is m tho nature of a mediate copj 
nothing that makes it per se. defective When paper A is copied into paper h 
and this paper into C the last is in theory as accurate a reproduction as li is 
There is mei elj the possibility that an error mij have occurred m the second 
trinscription but this possibility exists for the first also, there is meielj a 
doubling of tho total number of chances It must be concluded, then that the 
di-crimination if anj , against a mediate copj is rather in the nature of a rule 
of preference requiring fiist the use of an immediate copy, if one is available 
Wupnorc § 1274 This view wis adopted bv Justice Story in Winn v Patterson 
9 Pa 663, 677 where he observed “The remaining question then, is whether 
the copy now produced tv is proper secondary proof, entitled by lan to be 
admitted in evidence The argument i«, that it is n copj of a copj, and so not 
admissible and the original record might have be^n produced in evidence Wc 
admit that the rule that a copy oF a copj is not evidence, is correct in it«elf 
when property understood and Itmited to its tiue sense T he rule propeilv 
applies to cases where the copj, is taaen fiom a copj, the original being Btill 
in existence and capable of being compared with it, foi then it is second remove 
from the original , or wheie it is< opj of a copy of a record the record being still 
m existence bj law deemed ns high as the original for then also it is a second 
remoje from the record But it is quite a different aue=tion whether it applies 
to cases of secondary evidence where the original is lost or the record of it 
not in law deemed as high evidence as the original , oi where the copy of a copy 
is the highest proof in existence On this point we give no opinion , because fbi* 
is not in our judgment tho ca*e of a mere copj of a copj verified as such, but it 
i 3 the case of i second copj verified as a true copj of the original ” 
section 57 of the Indi in Registration Act, (XVI of 1008) all copies of 
given undfr that section and signed and Bealed bj theregistenngcS^ir*- 
admissible for the puipO'P of proving the contents of the original- S-” si-* 
Bai/a v Bhamao, 78 Ind Cas 865= A I R 1924 Nag 375 , Ihinrh t P r ~-rvnr^ 
22 W R oO^, Sinai tv I tlltanis Comb 24“ The ica«on for af 

such evulenee is thus stated m Stetson v Gitllnei, 2 Gu h 4S*L £T J - ~“757i*w 
the hook of the register would be. evidence, a certified copr i- « - , r" I 5 -r^ 
the same effect there being very little ground to appreb^^ ktt -arpr* 

that cause and upon consideration of the great pubbr j’-g - tI-j ~ 

would result from having the books of record removed fr''zz ibdz-m ra** T r 
and place of securitv If igmoir § 1275 * * 

Accouhng to the oithodox Fngli«h rule t t/j/r f ' -rnrr 5 . 3nr 3 -y ki 11 , 
ill evidence in a* much as in the words of jtj # L 

(he iece{)tion of -ecomhj evulenee if that 71s 5 - jt - r> f j 
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the ‘•hade Em ingham v PjundeU _ - 
Shchbeaie 2 Will- 366, hid, man v /V 
follows^ the Fnghsh rule in this rep-ct 
[l T 4! j „, So J®" “ “TO of a copj 1 R, 
th^conUM't^ of Ae On/prnl 


23 M 2j7 «0 -.iiiop t i,„ pl . 

V™ ,l0 "" Baluvfxrv 

(7», 0 |« fcB I. R -W 2 
y „ 1 to’pbnurciT 

DM p 227 lint a '* 
part'o, Nammpja v l n,.,r.-n ~- - 
honehada v I clujmte 5 rr 
no objection is dUa 
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Loihan \ /’tin hi Ilmmall,, 1 Pal 6 UG, Chrnmn \ ^'"{“5 11 Ljnl 
Lai shmitn v hunt, 21 B 501 , hi*! ton Lai v Ilalhnl Das, 31 JO 0 f the depoa 
v Mom., Hind Cl- 519-216 P W K 1012 A Pf ' 11 c,l ,2, ll0 „ “ mt "f 
tion of a. putj to the former suit made in 1 ngli**b, winch dep , A«« 

to the Mvln*. Ili(,h Court in 190C (on Appeal, is P» 

i& the practice of the Marins II igh Court since 1900 J*^ cr ,i e g va lori-r 
took up the printing of the High Couit pnpu* that .before g : \ ~ ^ eW ap,n 

tor striking off it would be compared with the original coP ipireJ 

\ I R 1939 Mid 187 Section 03, cl 3, second portion i c cop» 
with the original will cover this c i?o if tlit printed copy wa» « i 93 T Pat ® 
origin tl deposition See also Ghamlrcshnaf \ Uishesuai f A 
*= 5 Pat 777 . i r „ v , puuoii which i 

Clause (4) Execution in counter part is a mctnoti or Ei w 

only adopted when there are t "0 parties to tho transaction , pirt 
\\ here a document is executed in counter part, each party signi b ^ (^e pjdr 
bj win h he is bound each counter part is tho best evidence r. , li 

signing it and his privies [Roc v Dans 7 Last 362, Li orinff v ^ j^orfuia/i ® 


Gray (Vi Mb) 22 8, Colhug v Lew cel, G Birn it C 393, B>onn v 0 
Gar <t P 200 As to the other pirty it is only second** ev»u™v ■ „ 


Gir A P 206 As to the other party itisonnsecoima^.- -- jUt 
Godbold, 3 Bing 292-11 Mooie 19 = 2 Car A P 97), and all dup 09 Ilf 
accounted for before second u> evidence is admissible Burro eKCr utmg fln 
rule th it a counter pait is primary evidence as ng un't tho parue ^ appl^ 

econcl iry evidence ns against the parties who did not execute it, p j e te in it 

tion to the ca'-e w here neither the lea°e nor the counterpart *s j 572 
but supplements the other Baidua Nath v hanum Kant, l> G u 


uaiaija i\aiu \ j\wn «»** 

1 account of the contents of a document lfc IS not 

•n it with his own eyes but is unabl ' ga/ 0 \ oft^ 


Clause (5) lheorvla 

person who has merely &ern tt with his own eyes but is unnuic 53 ( 0)01 ■ 
secondary evidence of the document, the word ‘‘seen m sec a oc \uneid> 
Evidence Act means something more that the mere sight of the exaroiB* 1 

xl r r Umnp seen ana . 


the clause contemplates the evidence of a person who having ce ®"_L n ts tboreot 
the document is m a position to give direct evidence of the c jj &o 


the document is m a position to give direct evidence in ^ 11 ^ 

Gkioe and othets ^ Ghat, opal Sinn f 12 A H 219-23 y *<» an ilWf£ 


unit vuws v vnmiupui oiw/' n *-*"*"'' *vn liwr* ; 

where in order to prove a mortgage the only witness called * , on of * hf 

Ur. ,1 1 tn U W Heen the execuw , 


mortgage within section 63(5} of the Evidence Act Janli -T . ci 1 * l | 
Mind Ca« 557 -A I R 1922 All 232 In a subsequent ^ t kg ( toc«i« pnl 


was llso held that under this clause only a witness who his *een ^ t0 rtte 
and who could have read the document m it-) original state Jb -1003 \ R* 
oral evidence of it Ramji Das v Milan Lai 71Ind Gas GD4-- ^ tn c 

But in Padai Singh v Bn}Mangal, 73 Ind Gas 654 it was held that j^i e j *u °. 
letting in of secondary evidence the word “seen in section 63{oJ o n notl limse * 
read over ' 111 the case of a watneos who is illiterate and as such c g eti 0 ° 


read over 111 tne case or a witness who is uuteraie anu ■» -- .r^ e s cn w " 

read it If it r-» read over to him it will satisfy the requirements? , u 
In Milan Lai \ Ramji Das , 80 Ind Cas 0o9 = 22 A L J 8 1 W , ais ti n g 


jii uiiun uai \ tiurnjt uus, ovmo = pensiSli"® i 

appeal from Ramp Das v Milan Lai 71 Ind Cas 654 the p° n 1 J 8 *w 
Wahh 1 C J and Suleiman J in reversing the decision of . fll uie qs 
‘ J ho question 1 ^ whether the Judge was entitled to hear and btHev . A JiHk e 


1 no question is w netiatr tne juuge avas enmieu 10 nt-u nuu , « ore a 
>ral account of the contents of the document The matter cianaei . ^ Jud"^ 
■f this Court and in a verv dear ludgment he has held th at tno tl0)1 (>A 


of this Court and in a very dear judgment he has held th it tne c t l0 ia ^ 
was not so entitled Ho rightly says Under sub section wl Vl ,lenc' 


n i'' uui SO Ulliwi u<i 01 .J 0 »l 1 In LlV® kA 

only a witness who his himself seen a document 10 entitled * 1 . * n cs ffn « 
of it * nnd he roes on to s av this clearlv implies th at it must bo a " * r.tdW 


of it * and he goes on to s ay this clearly implies th at it must bo a f,,dba^ 
could lead tiie document and lie follows a decision of mathr vfr { 

' ~ * After hearing the ttf0 


m the case of Ghorc v Chatrapal Singh , supra After hearing these t' f 

fully irgueil we have comt, to the conclusion with great re-p afC « een 

Judges tandwa aro unable to agree Tho critical ’ iiorcls in the sec - per 0 

it’ i he result of the deu ion would be for example that a highly euu ,_ lttne j 


...e result of tho deu ion would be for example that a highly cd^ca (locU ,„ e nt 
knowing Bcveml liinguaf.as except German, who had seen an ong h' u * 

m German which had be* 11 lo t and who was interc ted in Jt» eon ten ■ 
had them trim lat«d to him by an equally highly educated person £ n _j, h 
C ertnau and explained to him phrase by phrase m °uch away tnat w 
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translation of the German contents was imprinted on Ins memory, could not give 
the contents of that document in evidence under s 63 although ho had undoubt- 
edly scon tlio document The question 19, lias the witness seen tho document t 
The further question whether ho is nblo to givo evidence of Us contents, is a 
question of his credibility With grcit deference to (ho opinion of their 
liOnhhips, it 13 submitted tint tho oral e\idencc in sm.h n ui o would violntc 
the well known IIear»xv Rule and i> cle*irl\ inadmissible under section CO of 
the I vidence Act Section G3(D) of the Lvidente Act docs not over rule tin 
ginerni principle of law that heat n\ evidence 13 ordinarily not admissible I he 
law sins that if it i=> pos«:bl<, tho document it“elf mu t l>e produced If the 
document itself is produced, there can In no possibility of n mistake with regard 
to its Urnv* If the document itself cmnot be produced, then tho law allows 
econdnn evidence of its contents to bo given llut it is to be noted that in nil 
forms of secoudnn ev idence allowed In s G3 only one possibility of n mistake 
exists The fir t three subjections of s 0 1 refer to copies made from or compared 
with the original In each of thee cases there is only onp po sibihtj of a 
mistake 3 lie 1th sub section refers to counterparts of documents ns against 
partus who did not execute them Originally speaking it would be assumed 
that counter parts of a document would bo a copy of the original Then we 
bait ub section (“ 1 ) which «a\s that a person who has seen a document may 
pin his account of the contents of it Here again there is only one possibility 
of mistake, mmch that tho persons memory may pla\ fid e It is quite clear 
that if n person has only seen a cony of a document, thero are two chnncis 
altogether and then fore evidence given by him could b< of a different catogoiy 
to the secondary evidence allowed by law and a person who has seen n copy 
of a document «•> not entitled to givo secondary evidence of tho contents of tho 
original hnlen liter \ 1 Feet a Lebhai 3 Bui L I 172 = 81 Ind Ca« 173= 
A I R 1021 Hang 3G3 This case was affirmed by the Pmy Council in 
1/a 1/m Kalender ImmaL 31 C W N 621 (P C)-r.lI A Gl = 2 r > A L I 
ti3= r > Ring 18=100 Ind Cns 1 = 29 Bom L R 800 So the two later 
decisions of tho Allahabad High Court reported in 22 A L I 8G4 = 80lnd 
Cis. 937=17 A It and 73 Ind Cas G31 arc no longer good law lhe 
nhra«o oral accounts of tho contents of a document by some person who has 
In in self seen it ” in this c!nu«o menus oral ovidence by some person who has 
seen those contents that is who had read the document Evidence that the 
witneas only saw the document and heard it rend out by sonic one el e is only 
hears ly so far as the contents arc concerned anil does not fulfil the requirements 
of section GO ns to oral cvidcnco generally, u v , »f it refers to n fact winch could 
be seen, it must be evidence of a witne s who says ho saw it The subject 
matter of a document is a fact which can bo seen only by reading it "Ibid, 
&eo also Ram Ptarai / v Ram Raghubir, 112 Iml Cns 310 Phtp Et "HI , 
ham/alal v Pt/atabai 7 B 139 Statements of persons who merely heard 
judgment pronounced are not admissible in evidence What is required is an 
oral account of the contents of the judgment or decree by some one who hail 
read the one or the other Maunq Chit \ Maung Tha, A I R 1928 Rang 
113 A statement made by n pirty or his authorized ngent in a previous suit, 
111 which lie refers to n document which is against his interest is sicondnrv 
evidence of that document Ruti Pal v FiZai Bhnn, 33 Ind Cas GG7 A 
translation of a document is not secondary evidence Ambalavana, \ Kupparlii 
4 L W 330 = 33 Ind Cas 20 Where in prior proceedings between the 
parties one of them admitted the existence and contents of a mortgage deed, 
such admission constituted a good secondary evidence within the meaning of 
this clause Dahadio v Madho, 3G Ind Cas G9G An objection to the 
admission of secondary evidence, if not raised at tho time it is admitted 
cannot be allowed to be raised in special appeal Where the plaintiff attempted 
prove the contents of certain documents by oral evidence, but the evidence 
fell short of what is required under s 63 of thelEvidence Act, only because the 
witness was net properly questioned it would be unjust to visit the plaintiff with 
the penalty of the dismissal of his claim, simply on account of the in 
efficiency of the legal adviser who conducted the case Lochttn Small x Tht 

A dram, 24 W R 232 Suivoy and Settlement Report which was based on a 
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janinkmih, the original of «luth me not pioduccd nml "liieh nas not « f |l( 
in evidence cannot be treated as secondary evidence of ^ Uie conMB 
intnabandi statement under cl ( r i) of s 03 or under any ott .g 3 aj>cii 
Evidence Act Hwcmlia Nalll \ iKamalhya Aamitl, A , . CQT ilrn' 
Oral evidence cannot be substituted for anj writing, tile “L.hjI 

of winch are disputed, and which is material to the issue between y 

is not meielj the memorandum of some other fact Ihus, * s (J t 

ashed whether certain resolutions were published in the mw t v > , „| 

0 Connell, Arm & T 103), neither enn he be questioned n« Wtne a hlP( 
Ins account boohs , but in both these cases the papers nnd the wot. • , 

the best evidence must be produced 7ai/lor -a 400, ~ce 
Sitaualli 24 Bom I UPC ')G5 

No preference as regards any land of secondary evidence ' ^ 
general iule says Mr lai/loj “which governs the piwliicuor i 0 „ nK 

p\ ulenoe whether of document** or of oral teslimony, is, that u ^ \\ 

ro degives m the various kinds of such evidence Hoc v E° s 'nip 
102 , Hall v Ball, 10 L J CP 285, Ihoun v TToof/m«>h * 7 )\ 

Jean* v II hetdon, 2 M & Bob 48b” Tiv/loi El § 500 In Doc T opre fenf) 
.r \\t im iI,a nnKftnn wns whethf nn attested cooV of a deeu w ' 1 a. 


<£ W 102, the question was whether an attested copy of a deed W't w ^ 

to the testimony of one who hid rend it In nnswenng tne q , uni 


to the testimony ot one who tun renu u in CRe ^ »» 

neguti\e, Lord Abmrjer, L G IS «nid “Upon examination yjje 
upon principle, we think there are no degrees of seconder) evm n ? 0 f a* 
is that if you cannot produce the onginal you muy give parol 
contents If indeed the part} giving such parol evidence appears i l0 p) 
second try evidence in his power which In does not produce, th is is JL. j cllt e k<T* 
to the jury from which the > might sometimes presumo that tncev n' 
hack would ho adverse to the party withholding it But the J, 

distinction between one cln«s of secondary evidence and another t fro”’ 

ensi Ihfn *oo B «aid ' The objection (to secondary e\ idence) niusi, 

the nature of the evidence itself If you pioduce a copy, wmc ^ 
there was an original, or if you give parol c\ idence of tho content 
rhe etidcnce itself discloses the existence of tho deed 15ut reve ^ ^ 
the evuttmce of an original does not show the existence of any 
parol evidence of the contents of a deed show the existence ot any * 

the deed itself If one species of secondary eviuence is to exclude 
partj tendering parol evidence of a deed must account for aU j „ n il W 
evidence that has existed He may know nothing but the ongi ^jjeed 
other side at any trial may defeat him by showing a copy y 10 f ji ten** 


oilier R «ne m nny iruu nmy warn nini uv simwnif; n vvp, fjt 11 

which he had no means of ascertaining Fifty copies may *? p , ,n ii l(l ,nor( 

1 _ 1 „ .1 1, .1 I 1 ttinm JllJ ” - 


unknown to him and he would bo bound to account for them all -VjTPcf* 
12fi3 Similarly in Bronn v Goodman G C d P 200, Pen he J sai f Qr j 
are no degrees of e ccondar\ evidence ’ See al a o Sugdcn v Lout »*_ , fi l 

T Ft 1 T) TV ('.I n. „ n. n ,. r>a T T TV 11 IT* Dot V v"' A Ta I 


MtlPD 151 thonn\ B,on» t 27 h T Q B 173, Es< 

A. 1* 3»9^Fn//er\ Samuda,^ 3 _Cnmr> 103 Kensington t 


27 \ 279 But in some of the old English cases the rule laid down wu 9 0 pi 
In ludlam* If i // T^oft 3G2 lord Mansfield C J said .iLvutif fl3 


. HI V u sill” t, t psrt, ,,T , 
not prove n deoil In producing it yon mav produce the c0llnl ri pi i ci* nr< ‘! 
un t province the eounterpirt, von mav produce a copy, even 11 L (} lL 
prove it to f>e true copy , if a copy cannot he produced, you may go UI tint- 
v idence of the deoil ' This rule was aUo adopted by Lord Ilardu t eke Lt i * j ei 
hand v Biker 1 Atk 21 (19i and m 1 tllim x 1 ifher* 2 Atk -< 1 1 


rlinwt v Biker 1 Atk 21 (i'Ji ami m I tlhers x 1 1 liter* x AH' -* "V^ne 1 1 
nth On the subject is now settled hy Dae y Boss supra and nO P n _ 
now nccorde<l to n copy for j»roving deeds and other tics ument® But t jjof 1 
the controver y is not y«.t «et at rest The following extracts fr° nl , 1 '.tL jsrf 
Frvlenee S *>,3 (q) states the controver»e\ ndnumblv “Whether a 

cognizes nnv degrees tn the various kinds of secondurv evidence, on j j 
th mrtv ofT rm„ that winch ts de< mod less certain and fati fl io r i.,f-rtB 
i i - is not r 1 1 ‘ A 


in funv on rm„ mat wnicn is « in men less cermin m»i*» tvr’^’ ) 

show (hit n ithutg !>• tter ts m his power is n question which i' * 1( ,n t 

* ItM On the one hand the affirmative is urged as an equitable >* 

th** pnncipl** which po t pones ntl seenndary evidence, until tne r 
►'count’d for, an. I tt is ru 1 that tin ame n v a*on wIiieIi requires tne p 
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of a writing if within the power of a puitv, also requires tint if the wilting i-» S. 
lost, its contents shill be proved by i copy, if inexistence r ither than the 
memory of i witness who hr* reitl it, and thit the secondary proof of i lost 
deed ought to be mar hilled into first the coimtapai t , secondly a cop\ , 
tlmdlv , the abstract etc and, list of all the memory of a witness On the 
other hand it is ‘•aid that this argument for the extension of the rule confounds 
all distinction between the weight of evidence and its legil adnn sibihty , that 
the mle is founded upon the nature of the evidence offered and not upon its 
strength or we ikuesa, and that to cury it to the length of establishing degrees 
m secondary evulentt as fixed rules of law would often tend to the subversion 
of justice and always be productive of inconvenience If for example pioof 
of the existence of an abstnut of a deetl will exclude oral evidence of its con 
tents, this proof may be withheld by the adverse party , until the moment of 
trial and the other side he dcfeited or the cuu-e be greatly delayed, ami the 
ame mi-chief may he lepeated through all the different degrees of evidence 
It is therefore insisted, that the mle of exclusion ought to be restricted to -uch 
evidence only as upon Us face discloses the existence of Letter proof and where 
the evidence is not of this nature it is to be received notwithstanding it mnv 
be shown from othei sources th it the party might Hive ofteied that which wn- 
morc satisfactory , leaving the weight of the evidence to be judged by the jury, 
under all the circnmst inces of the else (4 Monthlv Law Mag 20279) The 
American doctnne us deduced from various authorise- seems to bo this, that 
if from the nature o e the case it-elf it is mauife-t that a moie satisf ictory kind 
of secondary evidence exist the pirty will be required to produce it, but 
that where tho n ituro of the ci-e does not of itself di-close the existence of such 
better evidence the objector must not only prove its existence but also must 
prove that it was known to the other paity in «ea®on to have been produced af 
the trial It is believed that the rule laid down in Dor v Ross 7 M A \\ 

102, is more philosophical and harmonizes better with the pi ogress ot the more 
enlightened jurisprudence of the age on the subject of the admis ibility of cvi 
deuce —that is to cm tail and limit the objections to the competency ami let 
the evidence m to go to the jury to judge of its weight or credibility In even 
case where a party kept back a more «• itistactory kind of evidence that was in 
his power to have produced and within his knowledge it would operate stionglv 
against such as ho had offered of less certaintv, with the jury Lenity St 
Antonio 7 Tex 283 (31 a) ( I>«), Wiqmoie § 12G8 


Proof of document* 64 Documents m >' q t be pi 01 erf 1 »\ 

by primary evidence puiliu.iv, e\ ulctlCe except IU tl\C Case-x IvOU'lU- 
aftei mentioned 

Principle A writing is the best evidenca of its own contents and must be 
introduced unless it has been lo t or destroyed, or its absence is otherwi-c satis- 
factorily accounted for Lynch v ClnrJ 9 Sulk 151 “The reasons are ‘umjde and 
obvious enough as dictated by common sens-* ami long experience They may lie 
summed up an this wiy (1) As between a snppo ed liter il copy and tho original 
the copy is always liable to errors on the part of the copyist whether by wTlful 
ness or by inadvertence, this contingency wholly disappear when the original 
is produced Moreover the original will contain, and the copy will lack such 
features of handwriting paper, and the like a-» m iy afford the opponent valuable 
means of learning legitimate objections to the significance of the document 
If i qmorcS 1179 In Steyncr \ DroitnirU Skinner G29 Holt G 7 said th it though 
an original may he cyuUnce > ct a copy would nog for it is liable to the nn«t-ike 
of the trail -crdier Vs between oral testimony , based on recollection, uul the 
original the added ri k almost the certainty exi«t of error- of recollection due 
to tbg di flu til tv of carrying m tin memorv lit mllv the tenor of tho document 
II iqmarc 5 H79 -ci d-o Sin t true \ Pooley GM A W (,Gl Dory Doss 7 
M A \\ 102, laylor \ Riyys 1 Vet 591 .9G, I itrrnly Cole, MAM 0-.7 

MiirilonneU t rmns 11 C B 912 ’ 

Origin of the Rule The rale that if one would prove the content 4 of n 
wrtiin„ he mu t produce tin writing U-clf or -how a legnllv *u flic ant reason for 
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not doing it, is ofton i illoil the Boat 1 wilcntx Itnle ’ Ulna phrase is an old oos 
During the litter put of the **w ntcenlli century and the whole of the eighteen 1 
w lule rules of . v ulenu wer« forming, the Judge** and text writers ■nerew® 
habit of laving down two punupks , namely, (1) tlmtom must bring the be 
deuce that lit urn and (2) tint if he does tins it is enough The-e principle’ w 

the beginnings in thi tndtnoui to give con a i tency to the sy tem oftwN 

betore pirns fh< v were mv< r lm rally enforced,— they were principle” 
not ex uf inks but foi a loin, time they aflouled a yaluihletest As . 
evident. and exception, to the ruhs became more definite, the fitlJ lor 
application of the general pi iik iple of the ‘Best 1 videiici was narrowed, 
it w ib often lesorted to as n definite uile and test in a manner which wa3 v 
misle uhng This is still occisionally done as when wc aie told in J/eAuai ' , 
Z?hv>, 21 N \ p 21S that ‘it n a uimer«nl rule founded in nece stty, w' 
best evidence of which the nature of the case admits is always receivable 

Always the chief example of the Best Tv iilence principle was the rule 
proving the contents of a writing But the origin of the rule uai older my 
otst Liulencp pnnuple ami that vnimple man itell lime been a genera > . 
fioin the title nlurh appears Usef to b* tiareable to the doctnne of proferl 
doctrine requited the actual pioduction of an instrument winch ^ t 
in plcuhng In like manna it was Mud, in dealing with the jury, * I 
could not specifically find the contents of a deed miles, it h td been 
them in evilence And afterwards when the jury cime to heir te t . 
from witnes es, it was ,ud th it witnes^s couldjnot undeitake to speak _ 
contentsot a (leetl without the p^duction of the deed itself" Thayer » 

2nd E% "78 779 

Scope of the section 1 lie rule is that the best evidence mu t he« 
cm bt hid fiist the ongmnl if that cannot be hid jou may be let in t fU 
it any way, and by any circumstances the nature of the cise will admit 
extends not only to deeds but to records so far I mean as the) may o a 
in evidence to a jury for in point of profert it i* another thing But for 
me liw requites a piopei foundation to be laid, and two things are net? 
Ttiat to prove that such a deed once existed, and there is sufficient ^ 
that such a deed, to a certain intent did once exi t by the answer that ; ha» g 
read which I do not rely on a, evidence of all the u e, of the deed, o" ^ 
m admission that such a deed and uses something of that nature once eJ ^ 
Jhe next step l, to show some ground that the deed is io a t or, being L“,j r 
adver^ty a handg^ cannot be come at’ Per Lord Cnancelloi 
Junket l\e 3S t In Giant \ Gould 2 H B1 p lOi Lord Lougl'W 1 >t 
•^aid That ill Common Law Com ts ought to proceed upon the ,|r 

namely the be,t evidence that the nature ot the case will admit, 1 P> 
agree The rule as to the use of deeds as evidence is founded partly j £|fl 
r “ le f oUommon aw but modified to some extent by the registry J ( 
cstabhshed here by Statute The theory tins that an original d^l»o 
nature i, more authentic and better evidence than m copy can be, that 
i in its nature secondary and therefore m all cases origin il deeds djgJ i 
f tie \^n be had Ter Shan C Jm Commonucalth v 

Cray 80 ( 4»i) The general rule was that the contents of a writing tf 
document or portable article could not be proved without its product® 
without showing it to be in the possession oi power of the prisoner or 0 Ptv^ 
V a T rk * £ m L2 n o 0t,L , P t0 h,m to I” oduce it Pei Channell B in Begin* t ^ 

ii , So the Contents, of every written paper are according ^ 
w« 11 < tnl dished lules of evidence to be proved liy the paper it elf o f 
t n be m evince The Queens Case (per Abbott 0 Vm 

n >7 \ C, r , easo ? of tl,e rule stated m Di Leyfiehh, Cose, Id Co \ ^ 

n ,V ul ihl p ' e " ,lpp(1 '*ug!.t to approve itself and to 1* , 

(ll w7^ HP rmo lt *¥ upo t n , lts s H 0W,n ff f orth to the Court m two mann^ 

uk. el? 1 ? f th ° word : ,)e sofhcient in law and (be Court 

\ m thnt 11 .*"■ not r i/P.1 or interlined in material points or P .^jl 

.m.U n Cou 7 an<1 tf> ‘ hp r nrt > lf It wi^ppon 

of the law th tt Xll, , ! . 7' ocn ‘ ,on deed And the e are the 

oi uk law tii it dech pie wild m Court shall be ahoweil forth to the 
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So when the question is as to the cfleot of a untten instrument, tho instru 
» ment itself is pumnia oawknee of its contents Pa Colaulqc J in R a 
I mints, L R 1C C R 128(132) But this rule should not be applied so 
i broxdlj as to requite tho production of am thing which is not a document The 

* I rule is applicable to all hinds of writing' The origin il doctrine of profert 
-« affictid onla records anil in tmments under seil and applied m ci\il ci«ts 

onlv , hut bj a gradual development the rule lequinng production in ewdence 
< came to be settled as including in Us scope am and cveiy kind of document 
j fiom a record oi a deed to i letter or a memorandum and is applicable <*qunlla 
t m criminal and civil cases ITV/»io>c § 1181 It hould be added that the 
j series of English rulings in which it was held in certain prosecutions foi sedition 
'* that the formers he ir hi g inscriptions alleged to import treis 0 nable purpose 
i need not he produced (T tdc^lctcha s rnal 18 How Rt fr 35 i , Loid Geoiijc 
1 Goidan i Tnal 21 How St ir 513 R a Hunt 1 htatp Tr N S 171 R a 
j Dachursl 1 State fr K S 529 >42 591 R y J5« sn/ GC «1F si,8G,i? % 
iS/ep/Kii?, 3 State Tr 1189,1196) must be regarded a-, whollj un ound The 

* very difference that existed, in omc of the trnls m the testimonies of diffeient 
1 witnesses is to the m-cription’s precise terms, and the nnternliti in such trials 

of the^e differences should indicate the proprieta of npplj mg the rule, within 
r discretionarj limits and it nnj be thought that those rulings would to da> not he 
•j followed even in Lnglnnd If tgmoic § 1182 R v Ihnleij 1 Cox fr 1? Butin 
'• a Mountganct 6H L C 639 

* The contents of eaeij written piper aie according to the ordinarj and 
t well e tablished rub*' of evidence, to he proaed bj the papei itself and by that 

alone if the paper be in existence The rule was so stated b> the Judges on 
J the occ i ion of the trial of Que en Caroline 2 Brod A B 286 (3820) The onla 
exception to it may be divided into the following clas-e& (each of which is dealt 
„j with below) —(1) Where the written document is lo t or destiojed (2) Wheic 
i it is in the poxsewon of the adaerse part} who refuses oi neglects to produce 
,j it , (3) A\ here it is in the possession of a partj who is priuleged to withhold it 
^ and who insists on his, pna ilege (4) Wheic the production of the document 
K avould be on physical grounds, impo sible, or highly ineonaenient (5) Where 
the document is of a public nature and some other mode of proof is special!} 
substituted for reasons of conaenience Roseoe Cr Ev 1 >th Ed p 3 
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CS ps ,n which spoon 65 Secondly evidence m»y be 

dar> caidence rtlating given ot the existence, condition oi 
to documents mav be contents of a document m the following 
grven cases — 

(a) when the ougmal is shown oi appeals to be in the 
possession or poavei — 

of the peison igamst avliom the docunn lit is 
sought to he pi oa ed, oi 

of any peison out of icacli of, or not subject 
to, the piocesb of the Couit, oi 
of any peison legal!} hound to pioduce it, 
and when, aftei the notice mentioned in sec- 
tion G6, such person does not pioduce it , 

{0) -when the existence, condition oi contents of tho 
ougmal liaae been pioaed to he admitted in 
avuting bj the person against aahoni it is pioaed 
oi by his icpie«entatne m mtei est , 

(f) when the ougmal has been destiojed oi lost, oi 
when the paitv offeimg caulence of its contents 
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Kumai 11 W R 228 » Gout v Huie e Kishoie 10 W R 338 Ishan \ 

ninpub, 5 W R 21, l 'loot tin v Mohun, 21 'll R 333, Ruojnnunjooi i 

v Iiamlal, 1 W R 143, Uafcc / oodeen v J Icbct Ut 1 W R 213, 

*5 hcoiam v Randal, 1 W R 248, Muhammad Abdul v lbialum, 3B H C 

R A C J 100 A writing is the bes* evidence of its contents and must 
be intioduced unless it has been lost or destroy id, oi its absence is other 
wi o 'satisfactorily iccounte<l for Lynch a dole 3 balk 154 In its modern 
application the be«t evidence rule amounts to little more than the requirement 
tint the contents of a wilting must bt proved bj the in tiod action of the wilting 
itself unless its absence he satisf ictonly accounted foi In its origin the iule 
known as the ‘best evidence was something entnel} diffeicnt In fvet it 
related to ill aliases of evidence, ind was a broadening l ithcr than a n vrro\un e 
rule It me mt th it the be>*t evidence of which the niture of the case would 
ptrnut was receivable It luu> been pointed out bj Pwf fhayei that tins iule 
has lieen the subject of a vcr> peculiar development (Vide the, ongin of the ruin 
wider 9 U4\ Vs now understood, the rule is one lcliting to writing's onl} 
It extends to all writings however ind is not confined to those which relate 
to matter*, lequued bf law to be in writing WcKelieij s Ei § 272 This section 
is applicable to both Civil and Criminal proceedings and thus is a rela\ition 
of the rule of English Liw which requires stricter proof m criminal thnn in 
civil proceeding*- and uudei which it was decided that m the former the 
original registers of births deaths mainagis, etc mu t be pioduced and tint 
copies will not be sufficient field sEi 7th Ed p 218 1] hitleij Stol e',,^ ol II 

p 92 lhe exceptional case in which secondaiv evidence is admissible are con 
tamed in s 65 1 larkbij Ei p B7 A cop> of a document should not be 

ulmitted m evidence until all legil means have been used to obtain the 
origin ll and a part} s denial in pleading of the possession of the document 
will not justifj the otms ion of the processes the law provides for his to timonj 
ind his being called to produce the original deed \\ here an original pattah 
lelied on cannot be produced secondmy evidence is admissible but the Court 
ought to be satisfied that it gives a true version of the contents of the document, 
and that there is sufficient evidence of its execution Sookram Soo] ul v Iiamlal 
9 W R 248 The non production of an original document from a record must 
be sitirfactorilj accounted for before a copy can be looked at, and such copv 
should be shown to be accurate before it can be Used Roheelal v Dindyal 
21 W R 257 see also Tiamjibanlal v Randalal 2 W R Act X Rul 43 
PiosannOT* Chundnr 53 W R 241 ltiwm v Doouja, 21 W R 262 


A copj of l disputed document can not be taken as evidence without proof 
that the original is out of the powei of the person producing the copv Admit 
ting the existence of the original is not admitting the correctness of the cop} 
Jfimamaf v Rultun W R 18G4 18G A lotbundcn can not he admitted as second 
nr} evidence in substitution of tho certificate of vie except where the absence of 
the certificate is well accounted foi ind no better evidtncecould bf had Pdoorun 


v i nohunlal 21 W R 333 Oi il evidence to prove the eon tents of a letter 
(nt tint pi odneed nor called for) is inadmissible on the giound that it involves 
the givin n of condarv evidence of the contents of a document without satisfying 
the conditions requited to he fulfilled b} this section Kamedma > Peithadv 
Unanutulln 20 C 53 = 2 C W N G49 When certain collections of rents were 
sought to be proved h} entries made bv Pain an in Ins list as the result of Ills 
enquiry *md inspection of receipts Field that the list would n erelv be secondarv 
evidence of tfn content* of (In* receipts and that it was inadmissible nnle s the 
conditions I ud down in s 05 of the Evidence Act were satisfied Sant Ram v 
Rim Manor a Hi 111 Ind Cas 343 Certified copies of regi t n red deeds rvulenc 
mg private transitions nr admissible onl} if a ca*e for reception of stermdnrv 
evidence liashe,n made out Daduua ram v Vba> th T03 Ind Cns 752 = 9 
, ' 423 V mortgag* bond over prop rtios situate m India was executed 
in 1 n gland Before it w is registered in India it was lost The mortgagee in stifti 

a smt 10 recover the moiuj bj enforcing the personal covenant onl} field 
that the second vr} evulence of the mortgage deeel was minus tide Tlerhn t Franc > 
105 l nd r- ’° 2 This section provides an alternative to 
me lions not ter m cases where for various nn*on< production of the original is 
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impossible but if i bond i' m existence production i' not thswn^l 
section 1 Inhumed Zafn) v /nhm Husain, 24 A L J JC4 - m 

A I R 192b \ Til Vn ext net from the Register of apphcatioii^ii^t 
of minor' ind lanitio is not admissible “is second iry e ' ,de11 J nnrdii 11 
as to the date of birth made in an ipplication for tppoin , nCe ® w stf“' 
6V Hi Chaml \ Balden 5PitL T J03 This -cction Ins no w 

vihere mere secondary evidence of the document his not been l jc j, jiave te 
the document itself which is put m is secondary evidence or i 0 { f eU 

be proved almnth Hence new 'pipers aie not feeconaary L j 

nirratedbj them Baua bar up \ The Qoun S8 Inil v^i -- j ni u t 1* 
204-26 PLR >66 Bo no fide impos ibilitj of producing # 

pioved before second uj evidence can lx admitted Rangapj ( \oaw"’ ! ' t 

(102AM W N 252-88 Ind Cas 249 Secondary evidence or p0t 

nm be given when the party offering th it evidence c uinot i on nbIe W 1 
irising from hi' own default or neglect produce the original l , rt pon °C 11 ' 

Ihe question of dlowmg second u> evidence depend' on t e bn c’ p 

Court and where it has been decided by the Judge of nnt „ of l u <,rt * 

elusion should not be ovei ruled except in a clear ca e of mi ^ f 

find Ca' 


.... . . a e of miscam cs ; cU , l0tl 

Production of 'tcondary evidence does not dispense w, th proof o}^ ^g lU frf 


v Rahein BasI h, 71 Ind La' e<ttCU tion 
n a 'Uit on bond los' of bond was alleged and the defendan^ e 


of tlie original document Chut ha J\lal v 


of the bond, plaintiff need not prove loss of bond Bc>n Ma a w « t tf 
V I R 1923 Oudh 100 Where a suit is based on a lost balathe i of *«. } 

stnctlj proved and a police Sub In'pectors report I'not a «t , mc i 
loss -lea Ram \ SttUta Singh, 4 Lib L J 41G Bamv ' n 

118 Where the plaintiffs sued for a declaration that certain , 

were kept joint at n paitition between the incestois of the p ,r ‘l e :7 of w* 1 , 
ti rtihed copv of a partition deed passed between the p u ties, ana in j £. oU ,t m » 
wis produced 'ho wed that the ongmal document was proauc Down'S 11 ‘ 

jirevious suit Held the Comt could rely on the certified copy e of 

terms of the pirtition, theie being no rea'Oii to doubt owing to me cop’ 

th it the certified copy retained on the hie of the previous suit w a» 
of the original Chudaiama y Thai hlasong A I R (1922) Rom a i of* 

V here no reasons nri shown for the non production oi * T //i m 
mortgage a suit on a copy of the document is bound to fail & na . . ^uliro 
(1022) Kag 119-07 Ind Cas 247 Seconds!} evident* of a document ^ 
of its contents and oral evidence is to the terms of a mortgage wn ^,,,,4 R 
n duced to writing is not evidence of the contents of the document 
Din \ Mating Po 66 Ind Cas 300 v fl8 been n * v 

It is primarily one for the trial Court to decide whether a cn e n . vevP r 1 
for the reception of secondary evidence The Appellete , ur ,v,i e when ,l1 
justified in holding that socomlnrv evidence of a lost deed is ojlnai _ ^ »!*>* 

1 /ower Court has rejected it Rnmcwar Lai v Raj Kttntat, J 

13 Ind Cas b99- (1918) I»nt 190 t t M nl0 pett> 1 

W lien a partv in po» e ion of nil umegi tcred deed oF 'i ,e 01 {, to PT 
th in lb 10b in value <lid not produce it before the Court and w flS t( , n j g of t** 
n rati fat tori nc< ount for it THd that uecondnrv 1 valence of the e III 

dcs d w i' inmlmi ihl< Domai Bva Media v Rend houta o_ ^ n(e ® l 
\ Iuidlord is hound by the stitcnient in n sd proclamation ns 
n lit pivihb in n-pict of a tenancy udvirtised for 'an at . n p0t fortn 

execution of a decree for arrears of rent If the pale proenmatio ovid e , 

< oining afti r tin ale the «ale-cirtificat< may l»o nciept* d O' j 1- 

of whit was specified 11 th « ih proclamation ns the rate of rim p 0 , c { in 
j re Ail in tn Ian i h aatulh »._> Ind Ca- CO Rut seconday 
a hm ihle document 1 not comi*etent Kalltam v "\ambiar -“J hh f H 

\alaraji \ LamaUm Ira 28 Ind (a 8 *4 B »'J* >or 

del 1 p 


Document I)o.nment mein* n document adini* 1 *>* c ,t V,„»ihef or 
1 w, V, V L„ \„I II „ VB -lhi, 5OC0I1 ilonN TTith lh( ■r r »°*7 ", ( 
t at oi d ' nm ut 1 nder tn evidence Kh'lttr (Unwin v hhfllt' rC t c* 

t. !». 1 J *n If n document 1 inndmi *ib!e in ton i 
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not being regi tend or not being proper!} -tamped, sccondarj eudenee cannot S 65 
)>o „iven of it* txi tonu H lotleij <S/o/c«, \ ol II p b92 


Time for objecting to the admission of the secondary evidence A ( ourt 
^op\ of a tith-deed wt» filed without objection on belmlf of the plaintiff, but 
objection was Likin during the argument that the plnmtifi had not shown mi} 
of the -tntutorj grounds for the admission of suih -econdnr} evidence It 
was held tbit the di ft admit s allowing the cop> to lie marked without objection 
would not •'top bun from aft rwnrds objecting to it I ho cop\ should not him 
bet n marked until c\idenc< bad l>een given which made it receivable /m/«« 
Ai'% v MnHantah j M L T 297 Objiction to evidence mu-t be nude btfore 
it* r'Ctption blit not afterward inderson \ Ftgloi 7K P 1{ lbW> Ipptay 
PiiddapaUe 31 Ind Cas 193 I he rule is hrmlj established that no objection 
-hould b« allowed to lie taken in an appellate Court as to the admissibility of a 
cop\ of a document which w\« ndmitteel in eudcnce in the Court below 
without nn\ objection Intan \ loan, 8b Ind Cas 541 = 29 P L 11 IV»=»A 
1 II 192 5 Lab 317, Ma The \h \ Mg At Ta 3 Bur L J 193-192 > 
Bang 111 >i»«jiiira v Ramntvpa, 5 B I U 7U3— 2t>B 94, ha al \ Man 
U B II (lh97 1901) Vol II 3S2 Ubar lit \ Dhi/enlat GC GOG hamloihan 
v llannalh 1 P L T 397-G7Jnd On* G23 , Su at \ ham 50 Ind Co- 401 
/landdin lalona, It Ind Gas 539-21GP \\ II 912 1 ladhaln \ haganendra 

9 G \\ 11 Uomnajt v Dollar 11 B 120 hishori \ Ralhal 'll C 155 

Rhnloif v Piasanna, 28 G 142 ^haha adi \ Sect/ of 9 late , 34 C 10 >b 
(I* C)=GC L T 678 Ilatinatulh \ ITartmohon 34 Ind Cn a 942, 1 Iahabir \ 

I ilia Rat 1 W R 12, f >our \ Kanlo/a 2 W R 217 legiedo \ Mahomed, 

10 \Y R 2G7 Ratio noth v Mahcth 25 W R 1GG 

Unstamped documents— secondary evidence of ^ccondarj evidence of 
the contents of a document which was liable to stamp duty but unstamped, 
cannot be admitted on pa\ meat of a penalty ho/Kiwi v Shanot 7 M 440 
Daldco \ Janam A W N 1899 210 Mathooia \ Peant 1 lohun 4 G 259=* 
2C L R 409, MaFm C \ Mamie/ Aung limit e U B R (1897— 1901) Vol II 
365 Shed h 1 kbar v Sheilh Khan, 7 G 25G=8C L R 528, Mating A el \ 
Mating I bno, U B R (1897 — 1901) Vol II 3G7 , Sodar Knar v ChandrauaU. 
4 A 330= A \V N 1832 55 Ilnalal \ Shankai 45 B 1170 Suami \ 
Smulrara (1911) 2 M \\ N 1G6 , Doiaitamiy D 87 Ind Cos 382 , Mating 
Po \ Mating Out 101 Ind Gi3 193 —A I R 1927 R 109 The provisions 
made 1>3 the Stamp Act for the case of deed* either unstamped or insufficient!} 
stamped have no application when the original deed which ought to hate been 
-tamped has not been produced It is not permissible to pay penalty or require 
endorsement b> Collector on n cop} of unstamped or insufficiently stamped 
document and to offer the same ns secondary evidence of the terms of the 
original Venlata \ Sn JungnnU 4 G W N 117 Aruna Chellum \ Ola 
t/ippah, 4 51 II C R 312 Raghaiarhat a Rangailiai 4 Mjs L T 144 
A distinction must he drawn between the admissibility of the evidence and the 
m inner of proof 

Section 65 and Registration Act, s 49 The admitted existence of an 
unregi tered written deed of relinquishment of one & interest requiring regi«tra 
tion precludes the proof of the fact of the relinquishment b> an} secondar} eu 
dence a* the prnmry evidence is it«elf inadmissible under* 49 Janatdhan 
\ Janardhan 101 Ind Gis 839 = A I R 1927 Nag 214 5\ li ere a party comes 
into Court renting lus claim on a written title which the law requires to be 
registered he cannot when he has failed to Register, and is in consequence 
unable to U9e his title deed turn toitnd ancl ««}, I can prove' m} titIA In 
‘•econdaty evidence It would be u eless to have a computed} Registration 
Act if such a cour e were open to the suitors ’ Monmolnnee \ ' Bithen Mdtite 
7 W R 112 *Ae also Sheikh Ruhinhtoolah v Sheikh Shtiriutoollah 1 B L R 
53—10 W R 51 (P B ) , Qangahwin % Tttlaram 5N L R 70=2 Ind Or* 
244 Mahomed v Allah Ditta 95 Ind Cas 444 = 27 P L R 268 Kail t an 1 \ 
Nambtat 23 51 L J 2CG secondary evidence of a doettineot which 19 not 
product d but which in a previous suit was found tb be inadmissible as bemo- not 
registered cannot be given in evidence Aatara/a V Ramabhadia, 23 Ind°fn« 
853 , see nteo Knndnrn \ Idam Satieb 25 Ind Cas 6G1 
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Section 19, Limitation Act— Whether excludes secondary evidence 
acknowledgments lost or destroyed Section 19 or Act IX or i 
ponda to section 20 ot the Limitation Act of 1871 which 110 , . ■ l 
‘ When the writing containing the piomi-e oi icknowledgment is un 
pv idence ma> he O ivon of the time wlu n it w is signed But, nhen ^ ^ 

to have been de^trojed or lost, onl evidedee of its contents * j^i 

tecencd” So m eirlier cases the question nro°e whether tint =ec i ^ 
section C i of the Evidence Act In Shambunath v ^ Rami he ^ 0 f j^l' 

where such a question iro=< the Court observed When tbit Act j ^ |t 
£was passed the present Evidence Act was not in existence , and 1 ^hik 
section in an) Act relating to evidence defining clean) th< oa 
secondar) evidence of i document could be given, but it was Kuo ^ ^ 
imongst the ground which nuthomed the admission of second irj cv ^^ 
.oss or destruction ot the original In the sentence ju fc rend * ^ p 

refened to is the destrm lion or loss of document The effect cie^W j 

tl 


the loss or destruction ot the original In the sentence ju 
refened to is the destrm lion or loss of document The effecL 
exclude oral evidence of an acknowledgment it tendered on eu ^ ^ 
grounds blit nothing was s*ud about the case where the document i 

pos esMon of the opposite paitv, oi is a public document, or be) on< , 


diction of the Court , or the other cases m winch secondnrv e ' ll Jug C t ) y°H< < 
contents of a document mi) ordmanlv be given 1 hen camel ^ 

Act That Act his dehned the c ises in which second ir) evidence _ 0 « 
*ible Then came the limitation Act of 1877 with which j 
dealing The language of s 19 is altogothei different from the ® 
prior Act of 1871 Die lmguagp of thoprioi Act of 1871, 150 ^ j 1(V jilcr v 
<lence is concerned was necessarily in direct conflict with s 6o ot me ^ ^ 
Act According to the Evidence Act secondar) evidence is a» ml ye j fci 
contents ot a document generally if the original is lost or * y nut 
occotding to the Act of 1871 onl evidence of the contents of an ackno 
would not be admissible in such a cv-e Ihe words now u a e« ar a, 

In Act XV of 1877 the words us-d are When the writing irk 1 ’ 

acknowledgment p, unfitted onl evidence nia) be given of the ' ^ 0' 

it was signed but onl evidence of its contents sh all not be recei* 

branch of the law of Evidence is that alread) referred to It ” ik 
n s G1 and the following sections of the Tv idence Act and it 
cases m which secondar) evidence m i) be given of the content 8 oi n 
not produced Another branch of that law is contained in s ^ v Ier~ 

lowing sections It deals with the question how far onl evidence, 
of oral com numcntions nnj he given to vary control, or : i . bel r 
of a document Che fii-t part of the paragraph before us clean) 
to the lnttcr branch of the law And, it would seem the object was i fr iL' 
an) que tion which might otherwise have men vvhethei the rules fc ^ #r j 
excluding oral evidence to alter the effect of documents might not es 
evul net of the date of in undated document, where fhe date h an nir 
matter Accordtnglv it is said that oral evidence of the date of the t(P * 

mnv be given The paragraph tht n proceed 8 but onl evidence ot » #n | t b 

plmll not Ik. received 11 k so words were introduced wilh n ' but / ,j. i 

B jh ilk not of «econdnr> evidence but of oral evidence V c do not h* 

ought to lie understood ns dealing with ui entirol) difhrent branch g.cfi 1 ' 
of evidence from the earlier part of the sentence, and ns repealing w or u 
1 valence Act so fnr ns it r< late to icknow lodgments \\c *"»"* ' * m 1 
in que tion are of the nature of a «nvm„ clause guarding a„unsttn<* , 
tlmt the prior Words mterfiro with ihe genem! rule* ns toonrl evi<lj , n c fr t r 
than the * xprt m words require ' ^o where mi original neKnowlenfc 7[(1 * 
ond ir) « valence of us contents maj be given 
i^nl-o C7 if /w v l tratai/mt, 1'iM 191 but ^ ^ j\ ofl 0 ',’* 


. require' where an origins 

pmvfntoh lot h/conilir) IVlilonronf He KAninnIa Iu» OITCO 

hnhr, 1 1 (/ 19 J r-ee nl«n C7 .. ,, 

h n!f i l.'ll Ibis cantroversv ins been f-et nt re t l»V 

euon which nun* ns fallows \\ In re the wribiv <,on 2 n i|V* 4 


V , . " n,rn rum* inufflB Wlnre tlie wmm r 
n<-ktmwiA.T n iin nt is undat'd ornloviduio ninj In (.ivi n of the time 
* ,u * ubj, c» to tin proM ions of tin Indian >vifeiiio '<* 

«»*ins ot u c-mtent ball nm 1 h> r«-cuve I V >-tatom« »* b' J ,, TT| »t ‘ 

X v r 1 <1 at *. „t m ,1,^ „ lt f , lllt Jlfl f fili mii annit t0 ,J |P , diet 
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mortgage i* ‘’till redeemable would if signed or marked !>} the mortgagee-, S (5 
clem} lie an acknowledgment undei « 19 of the Limitation Act A\ hen the 
detnikd record of such i statement lins been de-tro}id m the course of weeding 
of record-*, tin entr> m the index to the mi?t 1 tanyih i hitquq i mu'mtan mode 
h} a cortam jurtj t iking together with the Miwmnrj of Mint c tn lenient to he 
found m the settlement •mpcrintendi nts order, is good and sufficient secondnr} 
iMdeiuc of the content-* of such stitemeiit 1 lohaqndihn \ \oino * IP \\ It 

1011-10 I* L R 191 r > 

CLAUSE (A) 

Original in the possession or power of the Adversary \\ lien a document 
is m the possession of the luUir-e pirt} or of some one bound to give up 
possession thereof to him (r q lu-s -olicitor (1mm % fact 2 T & L 209 
11 \ Hunter 4 t A P 12s) binkm (Palndye v Loots lt\ and M 156), deput\ 

(/h phn \ Ul 3 Iliug 101), n„ent or servant (Italdneq \ Ititrhic 1 St irk 938 
Sinclair \ ^ leieii'-on l( A P "»b2 5S5)], but not u st ike-holder (Pain/ \ 1 lag 

1 M All 2“9), a- if, nee (hmqhl v Maitm Gow It 101) nor per-on under 
whom tli** ndvir arj ju-tiFus in tin at ion of trespass (titan? \ in t eel, 11} A 
'I S3) and such part} ref u-cs to pro luce it either after notice or when notice 
i- exui ed the other part} inn}, in util ami criminal cases, protided that it 
had tnti-fh d Rtainp and Ri gistrat on law gi\e seconder} evidence of its contents 
Phm Ft »rd I d 430 l he words us“d in this -ection are ‘ possession or power’ 

R o it is enough for this puipos” if the opponent h is the control, whether techm 
mil} named possca-ion or not IF iqmore $ 1200 It seems that the wording of 
this section is Liken from Firrif v May 1 Moo A Rob 280, where / ittkdale 
T and "Tin in tniment need not lie in the nctuil possession of the parlq, 
it is enough if it i ? in hi? jtouci , which it would be if in the hands of a 
part} m whom it would be wrongful not to give up pos-ession to him feo it i-, 
clear that the document need not be actuall} in the personal cu-tod} of the 
opponent him elf, it i» enough if it bo held b} n third person on the opponent s 
behalf and subject to the opponent •> demand FF tyniore § 1200 Ro wherever 
it is in tlie pos«es«ion or power of the opposite part} and lie refuses to produce 
it after notice sicomlnr} evidence is receivable II v Matson 2T R 201 
Mai bid lit v Ma?nab Ihht, 3 II L R C A 54 Greesh Ghundct \ Tiamlal 
11V R C II 45 The rule applies to criminal case-, eqtiall} withciul 1? \ 
riuoithq 10 Cox Cr 579 582 liie reason wh} secondnr} evidence is ad nns 
sibln in such n case is thu- given by Bullet J in III Gen v Le Merchant 2 T R 
20t note ‘ It was likewi e baid m support of the motion that the reason wh} 
copies are permitted to he evidence in common cases i-» because the pait} who 
has them is hi-, custod} and doe- not pioduce them i- m some fault for not 
producing them it is considered as a misbehaviour in him in not producing 
them and therefore m criminal cases a man who does not produce them is in no 
fault at nil and for that ren on a cop} is not admitted But I do not take 
that to be the rule , it is not produced upon an} misbehaviour of the 
party, oi considering him in fault but the rule is this the copies are 
admitted when the originals are in the adversar} s hands, for the same reason 
as when the originals arc lost b> accident the reason is because the part} has 
not the originals to produce ‘It i- clear says Prof TF tyniore that this 
notion of detention b> the opponent as an excuse for non production, involves 
three essential elements (a) pos-es&ion, or more brondl} , control by the oppo 
lient, (b) di mand or notice, mule to him b} the proponent, signifying that the 
document will be needed ind (c) failure, oi refusal, b} the opponent to pioduce 
them in Court Onl} when these tJiree circumstances co exist can it he said tint 
the document, is unavailable because the opponent detains it IF igmoie § 1199 
It lias alrend} been stated that the documents need uot be m actual posses 
-ion of the opponent It i* enough if it i in lm power to produce it Pauu 
v May, 1 Moo A Rob 280 Ro "the possession of the plnintift s attorney 
the pos-ession of the plamtifl, though thev might pei Imps be subpoenaed it is 
not neces-ar} to subpoena thorn when the principal is a part} to the suit it 
itis sufficient to give the partv notice Per Pollocl C J in Irum v Letei 
2 F A r 296 It is immaterial that the document is out of the jurisdiction of 
the Court, if it i& held there on behalf of the opponent Cuffei Ton n v 
101 
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THE INDIAN EVIDENCE ACT 


Ctrinnits i (ti Vpp 201, Il ,»»«,»§ 1200 

whith lomia foi tb. ilta.mon ofthe < '°" rt IVhcn»i 


whith loans foi tin ilounon of the Court , IVhcn a dw”"f 

alloweil to the opposite pntj to pro, luce tho S aicl ordinal re «,„U,f 

„ prov ,1 to liuo bi on ... the po-e ..on , of t to g 4 p 


. . pro\. i! to lino In on m the po~e Sion of the opponent. ' ) 4 c A F l 1 
pi sumption ii that it is .till „i m possesion I ' V „„ m« 

Nor, in tinner ahoubl a transfer slioitlj before notice f no lice tk' 

,f iho opponent ilnl not duly mllise the proponent, ot the time j F I F 
In hnl trtnsferreil it II ,p non ? 1200 , conim, II "My ^ llc ' t h,s *«»” *' 
1 <H, 101 Heforo 1 -econihrs oinlence n minus iblc , ]lom i wmiW 
opponent - po susion of the doouincnt in quo lion inu gl m pi v l "’ 1 

ill, I, I v untliti Gow 101 Wlutfoid 1 rum, 0 „ ficml PJ 

11 A A I 90'i Ot this fact \erj alight et idem* trill rat' i ir [y ou » 

sumption when the documents exclumrl) belong to > hi#b ° r r § 410, ■* 
to be ill bn eu-todl according to the course of Ink’"® H&ii «J»»i V 
ilso \,mdhn \ A/imre Di/ul, It) \l R 219 , Blmlancw ® V “ t Jt 
7 ip, a U L II 397 P C So where a bankruptcy certificate* ^ . 
hui been obt lined tor the attendant the Court Sladl3,‘’ C j. 

into his po 10 ston limn, i Letgh, d Camp 602 OM • „ lies u[~ 

kn 1 13 If papers ncrc last scon 111 the hands of the defend’" 3 jj 0 y rl 1' 


the defendant, 7 , 

1 N .11 1 1 i 11 p ipers s*mo ** 1=1 «=«■■“ W ‘ rindlm ood, 33 Ho« , 

In m to true till m out of Ins pos.es-uon A v Tllls \ l f ei 00 ,’ « A K M 

tot The inlt is the same in on... n uni oa ca Pa iij V « V- notlLP . < 


i-u me mu. i-> me o ... v.munnl ca c s icu)> cl nn0tf*“ 

Lunrjton v l^nakh IS Jur 9G3 A pnrt> wed ? in thnottu ? ft* 

• “ * * v.:. & with the document hnvjM \ llH , P i 


its .ttcefc In aubsi quentU pitting with the document ^ ^ produce* 

II 101 Aoil 24G It would seem that when ti p*ut>. bus * . pT AJ[ 

p u ttculir instrument triced to his po—ossion he Cin not b] A ellSe d to h* 

of it- contents on the ground that pieyous to the notice, he ' ^ anil J 

mn control o\ei it unless ho his stated this fact to the opp g lltr f a » y 


nn\ control oaei it unless he has stated this fact Jo the opposite P ^ 5/fP' 1 ' 
p nnted out to him the person to whom he ileliNcred lfc ' . on 0 f tffjt 

1 ( A P TO 0SG pa Ren < J Tayloi § 440 The «ho» | 

th it follows from the muling of n letter dulj iddres ed jg n tion 


nlmg of n letter dulj uWres eti •}»« llP t.on » 

suHice to show po-sc^ion mil the sufhciencj of the eudenc 
Inn for the Tudgc ITew >j n MileheU, 2 Moo A Hob 3GG sufTicient P^ r 

Pile production of n certified copj of the registered deed s t te P'" n 
\\h( n the on„intil of tint deed is. in the pocsession of ®g n iw* 
Submit n \ Hal nn Mttldam, A 1 H 1928 All 394 document , 


V/ Submit h \ Ilnl tin Mttldam, A 1 K 1928 All 394 rhw e w htl» ‘ 
tint second ir > eudence mnj hegi>en of tin contents of ft 0 f tlieP 0 ^. 

or ui n ll is shown or ftppe-irs to he in the possession or pOW doi*", 


ill is shown or appears to be in the possesion or powe ■ n 
H„unst whom the document t sought to i)c pioved i n”. j octt m« ,t ' 
rinniri tint in nil ca cs it mu t be dehnitch pioted tuftt t»e , lt 
puss ssion of the other sub ngunst whom it is sought to tie I e i* 

-ulhcient if it is pioicd th it the document nppears to bo in 


,i-„i .. ...„.e<l th it the document nppe*irs> to oo »» • _ 7si=» ; 

in, i« a i 6 -lied .’Oil N Kl-i-120 I J 3ut-S9Iml ui (fn j,rl 
1 U 192 » Oudh "91 \\ heic a lti c deed is in the pos ession ot 1 on ,jirj' < ‘V 


1 U 192 » Oudli ">')1 \\ heic ll lti e deed is m the pos ession „ on ,l US' f 
tin l tb \ fubd to product it lhoiu,h summone t twice to do o _ /j*., 

dm'oflhr itne is ndmi» ihl I Ijiidlan \ Tain Rain G7 _ 1,u ‘ - \\lie n , 

1 K 1922 I ih 417, I/nf lleltnn/ \ I nl Mohan 19 Inn Ons ^ , „„(! «•' 

i i i. ... »i._ .... nf il.n mnnsite l> 111 v 


i mi im , ..... lieltnn/ \ lal Mohan 19 Ind Vrtr n ,,(l "‘V 

on. uni i pn-iumed to he in the pos o- ion of the opposite J ‘ ^uleftCj , 
tin opiHisiii Jiut> knows that he is required to produce it ,, 0C .°-nJLl7 A , i 
it conn nts , in lx turn Ihiarht <? tinjh \ Ramanand 41 A flT ,i! U l 
711«"»l In 1 C» 27"> soc nl-o Munnmnl Snleha Ihhi \ Ontlh Ct c « 

i Ind (ns (»7 t In ft u»t for redemption when the mortgagee i t , n der*- % 
of ih mortgn. d» lnudfuil to pro luce it oral c\idenci i ndmissii 
(«i> r il with prolix (2) of s (,t, of the 1 n iduice Ut V# I«»» thf . r nn‘ J* 
llur l 1 *.»« tl Ind C is S92 Actions (»» mid GG mil t lx ‘ c o«tl ^ 

)t be presume 1 to lia\e knowledge tniu 


liur l 1 -2- tl Ind ti^'C Numi «i»» urn ih mu ‘ “ '.I't ly. C0«'‘ 
nil r p»rl\ mu t not be presume! to !ia\e knowledge tnw . nft , 

i iimn l to prxhic« nn origin il document o to di«|>ensc win* m ‘ , 
«>( n mu to pro hue uni s the origin il is shown or nj>p««r-* » - f JJ u 
ix - ion «»f tii i“ r«on ngnin t whom the pre umption is drawn 
f m If mini \ tl >h [ nn l> Ind Cns 92*^ t ji 

Of any person ont of the reach of or not subject to etc ‘ 4 (U t t 
IBcl»l!e« iix wti n tlie d nunn nt is in jx> ion of nnj p r on W» 
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tlit muli of, or not subjut to the pioc<ss of the Court In such ic\o S 65 
second try eyidcnte of the content-* ot su< h a document < an be giytn without 
giying notice to tint pei-on to produce the document [Vide s GO (b)j 

According to English law the meic fact of tin non uni nihility of the 
po sjvSsOi to legil proce r, should not of itself excuse non production Leg'll 
process cm not wul to obtun a document held out of the jurisdiction hut four 
payable forms of effort exist, any one or more of which may be deemed pi opt l 
by n Court before excu-ing for non puMiuetion It the piecx e uh< rcabouts of 
1 the document is unknown, s< arch may be m ulc if the possessor be ascertained 
he may bo requested to appeir with the documtnt , or ho may be requested to 
deliver the document for the u-e at tho trial or Ins deposition nny be tiken 
with a cop\ furiu lied by him annexed to it Iso one or mort of these efforts 
could be required as a fixed rule nor do tin Courts seem to make 1113 such 
fixed requirement The rulings fill in thru gem ml groups In the Inst *,roup 
the Courts requite that in effort of some sort bo made its nature depending 
more or le s on the cucumstances of thecae Boijlc \ 11 u>cinnn luExeli 
1 G47 Ward \ Unit at f 1900 Times, Mai A cited Pbip p >48 In the steond 

group, the Gouits eithei by express decision or bj failing to mention any rc 
1 qmrement, excuse tile non production ilthou 0 h no such effoit has been made the 
mert fict sufficing that the document is out of the jurisdiction Lritcc y Aito 
lopolo, 11 Lxoli 129 134 Pumaby \ Batlhc L II 42 Ch D 28-*, 291 In 
the third gioup the effoit actually made i& declared to be sufficient without 
1 laying down any rule is to it- necessity IF tqmoie § 1213 , see ilso Output, v 
Dxfjhoni, 32 L I P A M 109 Ordinarily being hied m another Court is not 
sufficient reason for non pioduction Gout Woncc.', Iltttec hnhotc 10 AA r R 
338 But according to ss G5 anti 6b no pioof of notice to produce it is m cos 
1 sary for the idmi-sion of secondary eyulcnee of its contents before commissioners 
in a place beyond the juri-diction of the ( ourt is uing thi Commission Bah 
y Gan Km 9 C 939 So also secondary eudpnco of 1 document cm be 
ulmitted without notice to the ndyetse party, when the person in po i«ston of 
. the document is out of the reach of or not subject to the process of the Court 
Yratanand \ Bamfjopal 27 C G30 (P G) = 27l A 1 = 4 C, AV N 429 Section 
- 8G of the Eynlcnce Act lays down that if a copy of a foreign judicnl record 
purports to be certified in a guen w iy , the Court m ly pre ume it to lx nuinc 

an<l accunte Ihe section 86 howeyer does not exclude other proof , for limit r 
, -s bA and GO of the Evidence Act econdary tyidence may be ^lyen of public 
documents without notice to the adycr c p irty whep the pt rson is out of reicb 
, of 01 not subjpct to the process of the Court Iluianand \ ram 0 opal, 2 Bom 
L R 902 


! As regards the meaning of the expression * of any person not subject to 

, the process of the Court theie is some conflict of opinion According to 

, 37* SloJ a> these woids are lntendctl to include the ca=e oF a jier on not legally 

hound to produce the document on mount of privilege and who refuse to 
produce it Stol es I nglo Indian Code, Yol II p 892 citing Miles y Oddi/ G 
( CAP 737, Morion v Diwneij 1H A E 31 In older to understand wheihei 

, this clause includes that rul« of English law it is worth our while to 1 now the 

English law on the subject The English law on this <»ubj< ct is thus briefly 
j stated b\ II illtam Wills m lus Law of Evidence ‘-econdary cvuhiue is 

. ulmi s>ibli whenciei the origiual is m the posses ion of a stringer to the pro 

ceedtn^snho Utends in Court with the document and thirc lawfully rtfu is 
", t° produce it on «omo ground of pmilrge claimed b\ him cither in In- own 

, right 01 as agent acting on the instructions of other The usual mil proper 

t course of thepirty who sick* to gt\c eyidenc* of the docunu nt is to compel fin 

attendance in Court of the per on who his povse-sion of the document hy 
' means of subpoena duces tecum hut if he should yolimtarily attend with the 
document ami should liw fully rofu e fo product 11 econdary eudencc will Ik 
equally admissible Doc y Ch(Toid,2C A K 148 , Dtn/c, y Collwt (1<5',2) 
f < Ex G3- If on the other hand he attends hut without the document and 
ytbimn 1 duces tecum has not been semd on linn or not bun duly tm< 
tin- is 1 fatal objection to the admi ion of secondan < yuhnee 1- the party 5 
, not done ill that lay in hi- power to procun the production of the origin 


% 


SO! 


mi iM>i\\ i vim \ei \cr 
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( llnbenl \ hut fht % 2 I \ Hi If tin jh r <m *o r« fit inf. i mr n hag. nt fowl* f 
, wiio-mnMnit lion (In produuwn i* within M ilm fuel tlmt (In innnr-I 
iiors no ri fu « m i> l* proud m r w ml iwiy* lit mm Inm^Ifott'nH' 
i ourt upon n \uhjH,r„n aim then mitl tin rt n fu- { \nrtm \ ( M/fw* 19 l *> 
>0} or limy nttt ml yolunlnnh mul ilo tin * urn l/he \ ( Infold, J C A h 1 ' > 
mt it will lie -uffu.it nt for tin ndini— mu of Momhtrv if ll«? f?® 1 

hmw fonn !>ro\o ihal in h n* had < xprr - in irmtton- from liH principal no» } 

nlIOHtluprnilnitioiiofthitliK.imi.nl VUrl/x \ I’, nr t I All -TO . 

,' Jm } ! J l J»l» m IWi In tilth ii lutortluif to lit. Intlih 3 »| 
r n I U i ,M nt “ m l' ro '"I l»t > xoudnn i\nlmc* lint ^ r ^ 

*‘ r , 0 r,° f <»f l In « comhtrv t \ul( in n till tin orifrtr •Uj"’ I**’ 

Hith hoMmf prothution of II mu |„ < 0 inp. n,,i , 0 ,, r „ l„ M lt proved r rt 
O, ,!S||V *\ T In tin tut of.lM.I- mu! will- i.ImUfe^tionet 

nV Sk” 1 , . <f1 ' cNcl l» mi HHpt (.titin of the t mlnr . uu nt Minimum? M IC 5\ 

US H.«sT U, ‘> /?'/'* ' 51 «*" /**' W' r,/ rrL> 

uy ii i«n r i j,„i j\ I,,/ ]f t H' ft,, ( / / i» - >o 73’ , Cfli 18 

lb no'nl!’' 0 " ' <} ” 7 ‘'’ H«t*L-«.lm„ loU».w(Oo{ proMO of 

''bin fur on in pn ,« inn of tin .l«omult | ‘"i 
I no f JtUjnct to lln I. rOL.fi- of l!n ( uilrt ’ -o If unmet l« 1,1 
‘‘“"t "'<■ 1 iipli I. ruin ju I in, ntmned 

i a S U ,'n”°” P^ oduct,on by third person— English law III 

sK. ,„ b U. I lnlilili.il iWj® 

mstinmeni f 1 r * " V 11 '“tllid ''‘"t proft rl ... not note ill “ V 

not nm mil ," S '". S 10 11 1 , l " n ' l ,,r ‘or th. ten on thnt lln proponin' ' 

nlcr ^Z Z 0 , 0hUm ''«• 'Iwl l«»« Dior JO (111 i«/o/lri '«"# 
inn rr 1 *'p'.»ra»v Ihmlitm ( io Cnr 111 Grtui\ h'lih r Cro 
-9 Hunting don \ Mildmnn Cro Inch *17 II unnorc i 1 Ml 1,0 ief u «• 
l T ZhZTp '"TSr ‘brn ,n phlld ZIZ nit ".Ill.nJW >» * 

of „r , II oof 2 lr , , " ,f imr-on pos-c-sin. III. ilociinioiil is b; « 

“ her c XI nr 1 ’"‘‘•“I'nWo f° produce the, i, the line reason for n d ”""iL 
cause ^ ’ »’ *f ,»a prodnaion ner, ph) icnlli "i'l»>" 11 JVj 

is not to sufTer fri 10 S , ftll< i s 1,1 n °o‘l of the , \ oIliio, ii Inch thnt document s „ 

o e S™, 1 ' ,,b , ' T ‘be trial Per Polhel C II m Saw v ® j 
not however W , , I"'- " ohedienic to a notice to produce the tloco"'™'.' ,( 
C Lx K is..! !L’ SPC ?’ U nr ' t,lorpof ( fastis College \ 0 J . .he 

P^rtyhVs Jo.Lif WU,,e S m,M bo J" «» *«- icfamh for otberw. « 

indexed Jr XCP ^ tn H ngni V st !n,n (R - ' / tanfaellch/, 2 EAB^ 

pi otected bv nuhlm *^ l,8a w jJJ »ot let in secomlny OMdenceof certain doc 

^ f«* - Me served 1 wdh ^ 

If ’l‘ r ' a) bul h0 " -U not be compelled to produce l»» 

130 tufa) So n parti b wdlnn?l to °" m "”i t, °'’ P«"ultj 01 forfeiture ■ < * f “ tl tle 
to his estates Tmr/n. s / -o , 'A 0 ^ ,e( l lllre d to produce the muniments t „ 
who e cZlvH ^ 4 ° 8 . m4 , scrlton 130 ’«/>«) nor will his soh c ^ [fl 
■ K iKS ’boonenlrueteilfffiMrrrfv AinWalvoh 11 »« * f I 
il, I olant v Soi/a , 16 C B 231) and in either " 
comury evidence of thoir nr.r,»„„»rv i Hill ’ . t 


it e, £? 

J” t cl um of privile e /nl" 1 u ” lpss b i*«d oh some uulepeaden . 

nor agent thus 5 nmir," nr ? ? “ ( °° C ' ^9 7 M &, M 102) Nctherpri^'P 
of th< contents of the OTiviIen-«fY S COmppJ1 |_^ e to ?*ve oral or secondly ev ‘ Ljy 
Utven u m even thm ^W m ° nt lf such evidence is volun^a 

of lus princip it i lmhn y ‘b^i ; t mi ri h^„ u^r.thmit^.^i.u.h”^ 
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ill, Wills Ei 2nd Ed 400 As section 05 contains the exceptional t 1 es in which S 65 
secondary evidence is admissible, it is apprehended ih it no *■< corn! try evidence 
i* admissible undei the Indian Evidence Act, if the part) m possession of the 
document withholds it nndei §§ 130 ami 131 of the Act 

I Of any person legally "bound to produce it As towards this clause Mi 
iJu'-hw Mai Hip says 'If, howcvei wo are to take the words of any pei c on 
ilcgilly bound to produce it in el 3 of s 05 (i) as they stind, there is no 
necessity to take any '•tops to piocure the production of the documoi t, as 
secondary evidence of it at one“ becomes adini sible lean limlly believe that 
^this is what w is intended I think it piobahlo that the word 'not has been 
j here omitted bj mistake, ind that the case intended to be dealt with here is tn< 
case of v person who though within the reach of the Court, is not legally bound 
^ to piod uce tile document ‘'■everil such cises are mentioned m S' 121131 
. Ihis could be quite intelligible and in iceordancc with the English Liw ’ 

* Vail by Ev jS But Mi Justice Field thinks it otherwise This clearly coveis 
a document which i& unjustihibly withheld by any poison, thus differing irom 

, Engli h law on the point But if i person summoned to produce a document 

* objects to do o and his objection is upheld by the Court it seems equally clear 
that "uch i document does not fall within the word* of this section It may be, 
however, that tlw Courts will admit second ir\ evidence m such a case upon the 
general principles of the English law and the decisions of the Lngli^h Courts 

■J upon this subject Field Ev 7th Ed 215 It is but a corollary to the geneial 
) rule in question that nothing is to be aided to or to be taken from a fet ltute, 
e unless there are similar ulequati giomuU to justify the inference that the Logi 
i stature intended (something which it omitted to express Pei Tmdal C J in 
,1 Eicictt v H c/fs 2 M A Gi 277 Pei Lord Fldon in Pun* v Mailboiowjh 53 
J R R 29, Pei Tout lies Iburij Exp t>t S epulrhic 33 L J Cli 373 Re Client /a 
i Estate, 31 1 J Ch 351 Mam ell 25 It is strong thing said Loid Mei sey, 

- 1 “to it id into an Act of Porli iment words which are not there and m the ab ence 
i of clear necessity it is a wrong thing to do Thompson v Qoold 79 L J K B 
^911 We are not entitled said Loid Loicbtnn 'to re id words into an Act 
1 of Parliament unless cleu le i on for it is to be found within the four corners of 
i the Act itselt l idea v Etani 79 L T K B 955 *so it is cleir tint this 
t clause should not be mbrpieted bv introducing the woid 'not’ before the words 
j legally hound to pioducc i* 

* Under iides of strict interpretation it ippeirs that this clau«e intend' to 
make a departure from the Lnglish rule which does not allow secondary evi 

m denceofanj document improperly withheld It may he that the pirty calling 
If foi the document which has been improperly withheld, has its remedy again* 5 * 
j the pirty so withholding the document in separate suit for damage or he maj 
he punished foi contempt of Court but «uch remedy may give very inadequate 
, relief wheie the party withholding is a pauper and the loss to be suffered for 
tin non production of the document is considerable Moreover that will m\o 
ii o to multiplicity of suits It is nl o not desirable to dtprm a p irty to pioduei 
", s< coin! irj ev idenie of a do ument, simply because i third poison refuses (o 

* produce the original of tin document wilfully or pt ihnps frtdulentlv Tin n 
\ may Ik in addition the danger oi the collusion between the opposite party ind 
d. the pirtv withholding such document In Lnglnud where a third per on has 
ft some le h il ri-,lit to the document, which renders his refusal proper oi where 

In refiw to produce the document on the ground that it might t<ml to 

■* , eliminate In n it is held that secondary evidence is allowable, «mce the partv 

At has do m ill in his powi r to have tin original produced (Dae v Row 7 31 A 

W 102/* i larlcb at pige 121 Mills \ Oddi/, G Mee& A W GG4) ami (here 

4!) b«ms to he no „ood re i on why the doctnne should he difi< rent when tin thud 
f' poison con tinu Usl\ refuses, to produce the document Mdfliei/s rt k 271 
A It is also often sud sns Piof II njmorc ‘that where the third per on is hostile 
r, ind fnuulently d( tuns the document this ha itself suthces to execute non 
) j production, though s ich in instance is perhaps oft, n equally well di'po oe d of by 
f 4 tho doetnm of lo s, 0 r of the opixmcnts poo ess, on by the hands ot an a^tnU 
, t f Where neither of the ibove situations exi t and the case is an ordinary one of 
I’ 0 *' te *‘ ,on by 3 third ptr*on, it is char that a demand at levd must have been 
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that the be«t evidence the nittne of the cast permits of ahall be produced, S 65 
< lefuse-. to u party permission to give second try evidence of a written 

» document on the ground of it« being in possession of his ndveisory, until he Ins 
shown th it by giving notice to that advcisuy to produce it, he Ins used eveiy 
exertion in his power tint the best evidence might be giien IT iqmoie § 1202 , 
st e also Vaiingsan v Subramnmam, 12 Ind Cas 861 But no notice to the 
5 opposite party to produce the origin'll is necessary to lender secondary ev idence 
j admissible when the opposite party fiom the nature of the case mu t have 
. known th it he would be required to produce the original Sqed Mahnmmnd v 
1 Aam Vat am 7C L T 90 When it i-« found tbit the defendant m who e 
livoiu m instrument of mortgage ought to be, denies that he has it, secondarv 
j evidence is admissible Te/u 1 Inl\ Ztlpkalai Shn 49 P R 1882 

CLAUSE B 

3 Written admission as to the contents of an original document taction 
22 lnys down that oril admissions a- to the contents of a document are not 
lelev int u i less and until the pirty proposing to prov e them shows that lu is 
entitled to give secondary ev idence of the content'* of such document under this 

'’section file pie-'ent claii'-p provides that a written admission i admissible as 

4 proof of a document even though the ottgiml is in ext tenet and might he 

but is not pioducel Cun Ex 221 1 he result seems to he this —The written 

ad m i •-sum tiny ilwiys be proved The oral ndnus-ion can only be proved in 

leasts stated m s 65 (a) (c) and (d) Matkbij Ei r >9 Admissions a», to the 
4 contents of written documents aie often made by the parties in their pleadings 
oi their pleaders at the hearing and the section under consideration do not seem 
" to hive any npplicition to such admissions which are governed by s "8 * 
f Ibid ta a party s> admission as to the contents of a document, not made in the 
pleadings but in a deposition is i secondary evidence and c mnot supply tin. 

. pi ice of document itself Sited Ibtahun v Pat bah Halt, 8B H C R A C J 
* 163 (16 >) This section deals with evidentiary admissions which must be in 
) writing Secondaiy evidence m the nature of admission by vendors as to sale 
3 of iinmov ible property in favour of the vendee cannot, in the absence of 
condition mentioned m cl (b) of section 65 be admitted Safai Ah v 1 tolled) 

^ 25 0 L T 122 >=34 Ind Cis 95G In a suit for redemption of mortgage the 
", mortgage deed was not pi oduced Secondary evidence consisted of a docunnnt 
J wldresel to the mortg igors by the alleged agent of the mortgagee winch men 
* tioned something about the mortgagee in suit The writer was not proved to be 
■** m agent of the mortgagee authorized to make an acknowledgment of liability 
t on Ins behalf The document did not describe him as an agent of the moifgigep 
i* noi did it bear lu signature but merely a «eil purporting to be his It was pre- 
viously uticked in the settlement Court as n forgery It was produced for the 

f \ double purpose fit ? t , as secondary evidence of the mortgaged deed under s 
W ccondly to ave limit ition under section 19 of the Limitation Act Held th it 
u tin document was no second ll y evidence of the exi truce of the mortgage as it 
dl did not fall within the cate 0 oiy of writings dcsjribed m clause (6) of section G5 
d i of the Lv idence Act Gajim v Balm lb, 2u Ind Cns 62 This clan -e has no 
A ' application where the original document is inadmissible for not being registered 
i(l or properly stamped Duethi v Kridinasnanu, G M 117 ,8 nmbat/i/n v Gan 
t/ai/t/a 1 M 30S , Damodai v AUmaiam Bnhajt 12 B 443 (44G) Where the 
l /'l reocord of the statement of the accused i* not admissible, secondary evidi nee 
,t ' tin reof could not lie given Queen Aapreas v Tirom, 9M 221 In rejecting 
$ uch evidence Purl ei 1 at p 240 oh erved * Refeience is made by the 
b j Sessions Tudge to s Gi of the Lndcnce Act, the words appearing in c] (h) m 
c fj th it Milton being quoted, but for the iea«ons above stited Inin of opinion 
^ ' tbit it was not open to the Magistnlc to procure an admission in writing— if the 
( r afhxing of Im mirk to the whole statement by each accused can lie held to 
constitute nn a Imi sion in writing for this purpose — in respect of the contents 
' i of the previous *1 Uemcnts 
>J, CLAUSE (C) 

ji«i When the original lias been lost or destroyed The loss or destruction of 
a writing, if sitisfactorily -hown opens the door tor the admission of secondary 
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Where after search an ongmnl labuln/at can not bo found, a copy of such S 65 
/ abuhyat is admissible in evidence Jiban hah v 3 [ammala 49 Ind Cas 100G 
Ihe Court should be verj strict before admitting secondarj evidence in moist- 
ing on strict proof of the loss of a document like a mortgage oi a special 
power of attorney authorising the creation of a mortgage Jaspal liai v Den 
Dayal, 32 Ind Gas 399 But the question whether or not sufficient proof of 
search for or loss of, an original document to lay a ground for admission of 
secondary evidence, has been given, i- a point proper to be decided bj the Judge 
of first instance and is treated ns depending verj much on his discretion and 
Ins conclusion should not be. overruled except in i cleir case of miscarriage 
Mi Pail v Ma JSiiai, 34 Ind Cas 153 = 9 Bur L T 174 The plaintiff filed 
a suit on the hasps of a h> pothecation bond alleging the original to have been 
l 0 "l and produced onlj a copj The defendant alleged tint the original was 
not lo-t hut suppres ed as there was an endorsement on the bond showing paj 
ment of Rs 200 by him to the plaintiff Held, that, although the execution of 
the bond wav not expre&alj admitted in written statement jet the plea of paj 
ment and its endorsement on the bond amounted to an admission of the exe 
1 cation of the bond and the plaintiff could maint**in the suit on a com of the 
bond without proving the alleged loss J tullav Deo km an, 11 A L T 734 = 

' 20 Ind Cis 955 In a suit for rent the plaintiff produced a copj of the rent 
i deed on the allegation that the ouginal had been lost In the written state 
. ment the defendant admitted the execution of the deed but later on m his 
. statement before the Court, denied it Held, that the subsequent denial must 
be taken to have alteied the proceedings contained in the written statement, 

. and the claim on the copy could not be maintained without proving the loss 
i of the original Muhammad v Hamiduddin 11 A L J 731 = 21 Ind Cas 81 
A registered copy of a mortgage deed is a «ecomlarj evidence of the mortgage 
deed and is admissible in evidence when a case is made out for the admission 
of the secondary evidence Sn Pam v Pam Lai, 11 A L J 253=* 18 Ind 
, Cas 878 

Loss and destruction of original— sufficiency of search The word “deslruc 
• turn’ signifies that the thing no longer exists, while the word ‘ loss merely that it 
can not be discovered Nevertheless, for practical purpo 0 es, the two come 
j together for consideration in this rule In the fir-t place the moment that the 
destruction becomes questionable at all (i c when not proved by eje witnesses 
} of burning or tearing tho inquiry is rni=ed whether the search for it has been 
, sufficient , and m the next place, the proof of a loss usually carries the imphea 
tion that the thing not found has ceased to exist and thus assimilates the case 
, to one of destruction Thus, the great question to which so inanj Judges 

have devoted so much pains— the establishment of a test for the sufficiencj of 

, proof of loss— includes practically not onlv the cases of loss in the narrower 
senso but nl o the cases in which destruction is more or le°s expressly put 
) forward as the reason for non production If ujmotc § 1194 The question 
I thus revolves itself into an jnquirj as regards the sufficiency of the search 

4 But in this connection it should be borne in mind that all evidence is to be 

4 considered with legnrd to the matter with respect to which it is produced Now 
j it appears to be a veij different thing whether the subject of the enqmrj ben 
J usele s paper which may reasonnhlj be supposed to ho lost or whether it is 
^ an important document which tht partj might have an interest in keeping, and 
J for the non production of which no satisfactory reason is assigned where the 
lovg or destruction of the paper raaj nlmo t be presumed, verj slight evidence of 
Us loss or destruction i^ sufficient ■* Per Aboil C J m Br caster v 
A- Vld 29G Ficcmanv Ariel I 2 B A. C 494 ttiqntoie § 1194 So in tins 
r | re-pect there is great difference bet ween valuable and valueless documents It 
\ is a fair presumption that a man will keep all documents which may with nnj 
degree of probabilitj be of present or future value to him, and that ho will on 
I the other hand threw nwaj or dc&troj those which have serv cd their end and are 
^ never likely to he required for anj purpose whatever In the former cas e it ls 
> reasonable to exact proof of a verj careful search whereas in the latter very 
^ slight evidmce tending to show lo«s or de true t ion will suffice TI ill Pi 2nd Ed 
j p I9S 1\ hat is proper search or enquirj must depend on the particular 
v 102 
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urcuimtinces of tho case Ibid So “the eutlence of o document lK in c| 0 
which secondary evidence may be given of it 5 ! content , may vary mu 
mg to the nature of the paper itself, the custody it is m, anUi: ni ^ ^ ^ 
surrounding circumstances of the pirticulnr matter before the U>u 
jury A piper of considerable importanci, whicli is not ' , „ ifc a t * 

to perish may call for a much more inmute and accurate search tna ^^ 
may be consideied as waste paper which no body want'd bo lively . 
ot What inquiry will do / I think, in cn=cs of this sort [there ^ ^ 
of a newspaper, 1 nown as 'the Non conformist” from a club] it s ], m 
its publication, it i» not found in the place wheie it ought to be, it 
no sench is necessary among the members of the club, or per®on ^ l 
the club room it may be taken to be lost, if it cannot be produce! . ^ 

where it ou^ht to be found ” Pe> Pollacl C 11 in Garthe Cole v J v ^ 
W 319, 329 In the same ca~c Akin s on B said , * -The question , vffT 
has been a lo 3 s, and whether there Ins been sufficient semen must 
much on tho nature of the instrument searched for If we 
envelope, in which a letter has been received and i person said, X rg CJeI) { St 
tor it among my paper I cannot find it,’ surely that would b ® m lb 
with respect to an old newspaper which has been at a public cone e 0U jl! 
party who kept the public coffee loom had searched for it there, ® , U pp 0t 
to be if m existence, and where naturally he would find it, and say • ^ tent 
it has been taken away by some one that seems to me to be *! , t 
If he had said, ‘I know it was taken away by A B’, then I shouh , . t«ol 
ought to go to A B and see if A B has not got that winch it i^P‘® ™foi 
awiy As it seems to me the pioper limit is, where a rea ,«. p /jocum 1 " 1 

would be satisfied thit they had bona fide endeavoured to produce 0 { ib 

itself , and therefore I think it was reasonable to receive parol ev ^ „ tb 

contents of this newspaper * All that is required is that the party ^ t0 obtain 



L J SI G 19 bo proof of loss or destruction so fully a* flUe sti« nI 
hypothesis of the existence of the original is not required 1 cVt derce 

always one of due diligence in the effort to procure the original ber ® tp ^t 0 ho* 
of its contents is resorted to Asa gener il rule the party 13 expe c cc3 of 
that he has m good faith exhausted in n rea onable degiee all tW 

nature of the case n^tuniy ^ 


mfoimation and means of discovery which the nature of the case mmy y 
ami which were accessible to him Johnson \ Ainutne, 42 N d , cwB ; 
(Am) J1 igmorc § 1194 Kingston* v Light , 8 East 278 R v ofi 1* 
DAK 151 Mating Pan v Ma Bain U B R (1892— 1890) Vol “'dm? K 

any su picion hangs over the instrument or there are circumstances » 
exc to ft suspicion that it is designedly withheld the mo«t rigid enq ™ L ^ 
fie made into the reasons for its non production Johnson v •' 1 /“ A ar ch* I, | 
It follows properly, that tho determination of the sufficiency of toe « (rid 
m general of the proof of the fact of loss should be left entirety 1 j 
Courts discretion Wimnore § 1191 fmjlor Bv § 23 (u) c *t'l‘ nc t 

tudente of the search of the origin il-. before copies and other secondly i ^ 
are admitted Whether or not sufficient proof of search for or loss 01, ^3 

document to lay n ground for the ndnns°ion of •'ccondary evidence, flp ,l 1 
given is a point proper to bo decided by tho Judge of the first lnstan^* p0 * 
treiUd as depending very much on his discretion His conclusions . 

Ik over ruled txcept in a clear cii<«e of miscarriage IJanpna Deb* V T r, 1?^ 
D /»» 19 133= 19 l A 79 P_ C ^ Choithiam hhem C/tand, A ■* (( j tfiifk 


v uid 7 In 7? v Ktml icorth, 7 Q II G12 G49 Denman L C J 


tlmt we collect from 77 v Vorton *thc only Yult^namtly that no 
«xt ts Hu question in every case is whether there has been evident, • 

»o eali-ly tlu Court In fort winch the trial is had that to u«e the words {ruir <*r! 
J m I \ Unto 4 n “honnfide and diligent search was made for tb< \.A n . forth* 
J*' 1 ™ ?, WI V b to 1“ found But this is a question much rr .« »st>' 
s than for us Ihey have to d» termme whetlnr evidence 
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■ factory, whether the search his been made ‘bona fide,* where theie his been clue 
i diligence and so on It is meio \y uto of tnno on our part to listen to special 
I pleading on the subject * Wtgmo)c § 1194 Ma Kycm v May m, U B R (1897 
i — 1901) Vol 11,363 Where the original of a document could not be traced, 
t but a certified copy taken at n time when it had been filed at a Court of law is 
proluccd and it-, custo ly it> -'Ui factorily piovcd secondary evidence is admis 
sible and there is dso a pn sumption of genuineness Lnkhan v Tal i 39 C L 
i J 90 = 28 C W N 1033 Copies of documents for the ongnials of which no 
.proof was given of search cannot be rccemd as second aiy evidence ilea 
, TJsudoollaliy Becby hnaman 5 W R P C 26 = 10 MIA 19, see afao 
. Roopimnjoorcc v Pamlal, 1 W R 144, Pandit \ Bapudas AIR 1929 Nag 
. 288 

* CLAUSE (D) 

t When the original is not easily moveable Secondary eyidence is admis 
1 siblo on account of the great inconvenience and impracticabilitj of producing 
i the original fhoreforo, inscriptions on walls, monuments surveyors works 
f and the like arc thus proved by copies or oral testimony iloilimei \ Miallan, 
i 6 M A, W 68 Similarly notices warning to trespassi rs affixed on boards ma\ 
< aiso be proved bj secondary evidence, since they cannot conyeniently, if at all, 
1 bo produced in Court Taylor § 438 , seo afao R v Forscy 6 G A P 81 Cobdcn 
i v Bolton 2 Camp 108 i Do* v Cole 6C AP 359 , Baitholomao v Stephen? 
> SC & P 728 , Bruce v Nicolupolo 11 Ex R 129 The reason for this 
t exception is thus stated by Paike Bin Jones v Tailton, 1 Dowl Pr N & 025 
4 620, where he said Tho exceptions (cover things) not easily removed a* 
^ in tho case of things fixed in the ground or to the free hold, for the law doc*? 
H not expect a man to break up his freehold for the purpose of bringing a notice 

* into Court ” A remarkable illustration of this rule was furnished in tho case of 
j a man, who was conMcted of writing a nbel on the wall of the Lnerpool goal 
„ on mere proof of his handwriting Mentioned by Loid Abinoer in Marlnnci v 
i Mcallan sitpia Taylor 438 But the evidence must show that the writing 

cannot without great difficulty be removed or produced in Court Jones y 
Tinlelon OH AAV 675 = 11 L J Ex 267 Evidence has been admitted of 
, the inscription on i tomb stone giving the date of death Smith v Pattcison 
\ 95 Mo 525 = 8 S AV 507 Thert, is a class of writings of *o transient a nature 
that the Court may readily assume that they cannot be produced in Court and as 
j to which secondary evidence may be allowed, such an inscriptions and addresses 
. on travelling trunks If the production of the thing on which the inscription 
'* is found is indispensable, it would be impossible to proceed in many cases If a 

* sign were painted on a house it would hardly he contended that the house would 
have to lie produced, nor can it be for wagons, boxes tombstone, and tho 111 e 

. j on which one s name may be written Kansas etc Pail v A filler, 2 Colo 440 , 
I Bui icily Kotik, 2 Car AK 679 AA’Inle Courts in the administration of the 

* law of eyidence should he careful not to open the door to falsehoods they 
should be equally careful not to shut out truth They should not encumber the 

A law with rules which will involve labour and expense to the parties and 

* \ dcliy the progre&s of the remedy — itself a serious evil— without guing 

d! any additional safe guard to the interests of justice Chquot v Lmled Slates 
v. 3AVrtll (US) 114, Buri Jones § 205(b) But to prove in cnption on a coffin 
[jd plntc the cofiin plite should be produced as it i-, removeabh P v Edge II ills 
[r Cir Ci 5th !m Ed 212 ‘ If n document be deposited m a foreign country, * 

J say s Ur Taylor "and the laws or established usage of that countiy will not 
j,. permit its remoy il secondary ey i lence of the contents will lv> admitted, becau e 
'w m that case n> in the case of mural inscriptions it is not in the power of the 
J party to produce the original’ Unon v Paninal 1C M Kit 227, 291, 202, 
\\ Boyle v Ili^mmi 10 I\ R 647 ” Taylor § 43S Mr II Intlcy Stoics 
|1 thinks tint such a case is not provided for unle«s perhaps by the latter part 

oi clan e (c) But it can hardly be «aid that the original cannot be produced 
A in reasonabU time when it cannot lie produced at all It seems that the case 

r, would fall under paragraph fin) of clau e (a) m ns much as it is in the power and 

i, pos e e«sion of a person yy ho i« out of the reach and not subject to the process of 

f the Court II ooilroffc Ei 6 th Ed p 519 Second try evidence, of the ah tract 
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factory , whether the search his been mule 'bona fide, whole tlieic has betn duo 
» dilig< nee, anil so on It is move v. iste of turn on our part to listen to special 
r pleading on the subject ” IVignme § 1194 , Ma Nijcin v Mm jin, U B R (1897 
j — 1901) Vol II 363 Where the origin il of a document could not be traced 
but i certified copy tal on at a time when it hid been filed at a Court of law is 
pro luced and its custo ly is ilisfactonly proved, secondary evidence is admis 
i siblo and then is ilso a pn sumption of genuineness Lai han v Ta 1 1 39 C L 
, J 90=28 C W N 1031 Copies of documents for the ongnmls of winch no 
proof was given of search cannot bo received is secondary evidence Meet 
Usudoollahy Bccbi/ Imaman 5 W R P C 20=10 M I A 19 see also 
. lioopimniooicc \ Iiamlal, 1 \V R 1U, Pandit v Dapudas, A I R 1929 Nag 
288 

j CLAUSE (D) 

* When the original is not easily moveable Secondaiy evidence is admis 
i siblo on account of tho great inconvenience and impracticability of producing 
■< the original Therefore inscriptions on walls monuments, surveyor's worls 
<* and the like are thus proved by copies or oral testimony Moitnnci v Mcallan, 
i 6 II A W 68 Similarly notices warning to trespassers affixed on boirds may 
1 aiso be proved by secondary evidence, since they cannot conveniently if at all 
i bo produced in Court Taylor § 438 see aRo R v For set/, G C A P bl Golden 
1 v Bolton , 2 Camp 108 , Doe v Cole, 6 C A P 359 Baitholomcn v Stephens 

8 C & P 728 , Bruce v Nicolupolo, 11 Ex R 129 The reason for this 
f exception is thus stated by Pail c a m Jones v Tailton, 1 Dowl Pr N S G25 

* G26, where he said The exceptions (coyer things,) not easily removed as 
^ m tho c ise of things fixed in the ground or to the free hold for the 1 iw does 

not expect a man to break up Ins freehold for the purpose of bringing a notice 
,, into Court A remarkable illustration of this rule w is furnished m the case of 
j a man, who was conyicted of writing a nbel on the wall of the Lneipool goal 
„ on mere proof of his handwriting Mentioned by Lotd Abingci in Maitimci y, 
t Mcallan supra Taylor % 438 But the evidence must show that the writing 
. cannot without great difficultv be removed or produced in Court Jones v 
, Tailclon 9M AAV 675 = 11 L J Ex 2G7 Evidence has been admitted of 
K die inscription on i tomb stone giy mg the date of death Smithy Pattcison, 
' 95 Mo 525 =8 S AA 5G7 There is a cl iss of writings of so transient a nature 
’ that the Court may readily assume that they cannot he produced m Court, and as 
4 to winch secondary evidence may be allowed such an inscriptions and addresses 
1 , on tr welling trunks If the production of the thing on which tho inscription 

* ; is found is indispensable, it would be impossible to proceed in many cases If a 
*. sign were painted on a house it would hardly be contended that the hou«c would 
pi have to he produced, wot can it be for wagons boxes, tombstone and the 111 o, 

' on which ones name may be written Kansas etc Bail v Miller, 2 Colo 440, 
l Buncll\ Noith 2 Car AK G79 AVhde Courts in the administration of the 

* law of evidence should be careful not to open the door to falsehoods they 
■] should be equally careful not to shut out truth They should not encumber the 
•* law with rules which will involve labour anti expense to the parties and 

delay the progress of the remedy — itself a serious evil— without giving 
id! anv additional s*\fe guird to tho interests of justice Chguol v United, Stale s 
v 3 AVall (U S) 114, Bun Jour* § 205(b) But to prove inscription on a rofiln 
plate the coffin plate should be produced ns it is removeabh B v Edge, II i//s 
Cir Ei olh 4m Fd 212 If a document be deposited in a foreign country, 
siys Mr Taijloi “ mid the law *> or established usage of that country will not 
permit its removal secondary evi lencc of the contents will !>« admitted, becau e 
in that case as in the case of muril inscriptions it is not in the power of the 
party to product the original Alnon v Tarmial 1C M A R 227, 291, 292 
Boyle v II tsomm 10 Ex R G47 Taylot % 438 A/r II hilley Stoles 
thinks that such a case is not provided for, unle s perhaps by the latter part 
of claii'O (c) Blit it can hardly be c iul that the original cannot be produced 
in re isonable time when it cannot be produced at all It «eems that the case 
would fall under paragraph (m) of clau-e (a) in as much a- it is m the power and 
possession of a person who is out of the Teach and not subject to the proce®-, of 
thi. Court II oodroffc Et bth rd p 519 Q econdiry evidence, of then!) tract 
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which bj soction 32 of the Fnctoiv and Workshop Act 1001 (/ Bh t C , 
must bo affixed in tin fiutorj, can bo f i\cn as the original cannot be leww 
(hum v Beeline Running Co Ltd (1911) 1 K B 105=83 L J h V 
Unuei tins clause nn> kind of secondary cv donee is admissible 

CLAUSE (E) 

When the original is a public document When the origin *1 
record under section 74, secondary c idencc of its contents arc adroi j, 
this clause In this case the secondary evidence is admissible even » 1 . 
original is m existence Knshna hishoi i \ Kt short Lai, 14 G U ^ 
exception is based upon conscientious of convenience *d a „rrl t*. 
Bennellv L>/on IB A Aid 1S2, 184 Loul Ellenboi ough said ‘ r l» 1 ' 
"ion of copies in evidence !•> founded upon a principle of great p“ 
\emenre ii order that documents of great moments should not be am " 
and subject to the loss that Mould be incurred if they were raw* 11 " 1 ^ 
same has been laid down in ie->ptct of proceedings in Courts ,, 

copies ot which ire admitted, though not strict!} of a public nature „ 
same case Abbott, J said ‘ It is a general principle that copies arc . ^ 
m such cise, without the originals from the gnat inconvenience « ' L, 

result it the documents were taken to different places There v out'* uj, 
a danger of loss from such a prictice, and besides, the document «,r 
wanted at different places at the saint time’ Simthrh > p ^ 0,, f T Li pV 
Gowp 17 Loul Haiti field allowed the Journals of the House „ 

proved b j secondary evidence ‘for the inconvenience would be r 
Journals of the House of Lords were to be earned all over the kingdo , nn ,t 
ev^ry case the reason for accepting secondary evidence of pwbhc n^i 
m the great inconvenience of lemoving them ” Pei rdllod “ V ,dj p 
m«h 18 M 4 W 520 530 -»e also Coon , v flwW H ^ i . 
Therefore when the law is laid down that vou cannot itmovc the doc ji 
which the writing is made, you ire entitled to the next be t * vl *epl 3 
Ahnqrr L C B in Hoi liner t, Afcallnn , CM AAV 58 69, U ,j { 

Under this clause a certified copv of the document, but no otfiei . ,c 
s, comlarv evidence is adtm^ble But this rule applies to i ca,< * AjU * 
j iibhc document is still m existence on the nublic re<ord ^ 

destroyed Aolandan v Kunliunm, 6 M 80 When a public to&PLcfi* 
n ( i7rv! r ?r ! t0 l)e J ? st * l,ul lt ,s n,so proved that no certified eoPJ y, * 
lonir «! spc ? n(lai > evidence othei than a certified C °P V s 11 cdt* 

“T f r, ef inn l 1 ‘* f ln existence no _econdan evidence other than ^ 

lS I Te 1 1 , V Pl> shah ' Gulah Shah > 63 p R 1878 , Af wJ«* h J fid 

Prorf>(?rirf, C'n ? ? l!5 8 ** 8 A ctrtihcate of sale granted un‘ „] P f & 

p”5,f r ^ document of title but is not a public document u ^ f , 

B ° ^ lo rr '•How secondary evidence of it to be given I tg ^ 
n,o | ( ? J h aSanJI ? //a, ^i 2 Bom LR 633 Probate of a AW^' 
Proved I,v the production of the ordinal Will A copv of the pro^jL rff* 

Witl nnd'if & /h m,S T bl ° m PVlclen 1 ce India such a copy J 9 ll ll $V l 
tint il» \\ ,i i » cndor«ementm ule thereon by tho Regi«tnr of 

beo " fiI fd and proved m Court „ ran tin* the probate I ^ 
wian ^o recorded and endor ej, a fl publ.c document und. r action 
/ , f. nc< Act which maj In proved by seeondarv evidence, under 
(e) In (hr mailer of Ad t ,a 11 Ind Ci^ 261 ,, pP < 

Qfl ». ,n public document such nx 1 settlement lecord 01 ” 

A I ttinni T\rZ h r S ft certified cop} Pam v Maid, 71 

lennnj m 2?'^ 1 ,f . Ganal vmchai i ‘•ued to tenants giving the w . ^ 

P" n 7‘">" "‘"I" 3 hoMinp come .In.I.r tlln clcf.nllion of PJ“ p 
J ‘5 n be proved bv nrodtietion m nrminnl m,nH*r»nl V W ...» 


Pi II, 


n ho proved l)j prO<hiction «n original Chnltenml V 
Uvev ) \ certified copj of u Robokan is ndmw*»h» in r ' 

10 Ind 


A ilh v I mpetor 22 G 


copj 

\\ JS 742 . 
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CLAUSE P ttT f 
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CLAUSE <G) 

copj i-s permitted hj this Act, or bj an} other law in force in Bntish India S 65 
The words “to he given in evidence” mean to he given m evidence m the first 
instance without having been introduced by an} other e\ idence Ilansh \ 

Piomnno 22 \V R 303 A regi tered deed of sale is not a document of which 
a certified copj is permitted b} this Act or bv nnj other law in forco in British 
India to be given in evidence Ibid, Munnam v Najnuni, 11 Ind Cis 50, 

Ild'ari Lai \ Vanno, 10 C P L R 59, Bhaduav Akbai, 103 Ind Cas 732 
Section 57 of the Registration Act prouaes that nil copies given under that 
section shall bo ndmi sihlo for the purpose of proving the contents of tno 
' originals, hut that clause was not intended to override the provisions of the 
I valence Act Raj Qobordhan \ A a*iban 7 Outlh Cas 365 So a basis must 
he 1 ml for the introduction of secondary evidence bj proving the loss or des 
traction etc of the original under this section before the original of a registered 
■* document cm be proved b} n certified copy under s 57 of the Registntion Act 
» Ilurish \ Piosimiio 22 W R 303, Va Inn Ma Bok, A I R 1920 Rang 277 

* In Ila an Lai v J/anno supra it is held that the copies referred to in section 57 
i of the Registration Act are not copies of the original documents but copies of 

the entries made in the regi ters See also Radha Kisan \ Mauian 17 C P 
L R 101 So under tins clause certified copy of a registered document is not 
- adnm ible m evidence Sansa Rao v Gha~i 13 C P L R 94 The issue of 
n certified copv of income tax returns to a person not entitled to inspect is 
•i forbidden b} e 54 of the Income Tax Act and consequenth such a cop} is 
adnii- ihk in evidence of a public document Anuar All v Fa al Ahmad 
> 3 Bur L J 194=2 Rang 391 = 1925 Rang 84 Certified copies of the original 

t can be given in evidence b} the Banker 0 Books Evidence Act (XVIII of 1891) 
j I idr v l of that Act So also where a power of attornej has been properly 
deposited in the High Court, under section 4 of the Powers of Attornej s Act 
(MI of 1882), a eeitified copj of that instrument so deposited shall, without 

* further pioof he sufficient evidence of the contents of the instrument nnd of the 
t deposit thereof m the High Court T ide s 4 (d) of the Poueis of Attorneys let, 

' t VI I of 1882) X his clau°e onlj allows eeitified copies as secondary evidence 

But when the original is lost oi destrojed anj second irv evidence is adnn sible 
Kunnath v Vaijoth CM SO, In ie Aia and the Brenhildu, 5 C 588 Chand) es 
uar v Bishcmai AIR 1927 P 61 = 101 Ind Cas 289 = 5 P 777 IIaianand\ 
t Ram Gopal L R 27 I A 1=27 C G39 P C Ananda \ Scci elan f of Slate 
, 43 C 973 = 20 C W N 373 Other secondary evidence is nl o admissible where 

* the document satisfies the condition of the next clause Ram Sundai v 
j Chandresuar, 34 C 203 

CLAUSE (G) 

,i When the original consists of numerous documents This provision is 

j for the saving of public time If the point to be a certained were, for instance 
the balance mn long senes of accounts in n merchant’s books evident)} great 
r inconvenience would ari e and much public time will he wasted if a witness were 
comp liable to go through the whole of the books and to make his examination 
ind calculation before the Court Spemor v Baling 3 Camp uI0 He is allowed 
' j then fore to do this before ho comes to be sworn, and then to give the general 
• 4 result of lin scmtinj Not l Ev 248 lPfnlEi 433 Tai/lor§ 4G2; Gtcerd Pi 

* i 563 {h) If ign oic § 1230 In Boston v Dnnna 1 Gray 83, 89 104 Bigelon T 

' said * It appears to us that questions of this °ort must neccs&anlj be left aery 

I much to tho tit crction of the Judge who presides at the trial It would doubtless 

* be inexpedient in most eases to permit ex parte statements of facts or figuics to 
t be prepaied ind submitted to the jurj It should onlv be done where the bool s 

r nm] documents arc multifarious and voluminous and of a character to render it 
difficult for the jury to comprehend materi il facts without tho aid of such stat men la 
■ ^ In a trial enibt icing so man} details and occupving °o great a length of time 
fj us tno ca»e at bai, during which a great ma-s of hooks nnd documents w ere put in 
evidence it wn tlie only mode of attaining to an intelligible view oE the cau°e 
before the jury Wiqmoie § 1230 The mo°t commonly recognized applicatic 
I* 1 of thi'< principle is. tint bj which tho state of pecnninrj accounts or oth 
business translation is allowed to be shown by a witness » schedule or summft 
t negci v Scflon, 2 Stark 274, 276 Gaidn r Peerage Case, Le Merchant s T* 


s 
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Dost Mohammad, A I II 1925 Lah 231 = 78 Ind Cn<* 451 Evidence g 66 
inny be given as to the gencial results of arguments when they consist of 
i numerous documents and accounts Though their are kanunqoes entertained 
to assist the Court of law in the examination of the Revenue Records jet it 
i is an abu o of their functions to requite them to give oral evidence of the con 
tents of a uocument ^uch ns record of a 1 luafi enquirj which ought to be ex 
amined in original bj the Court itself Gdmu v Mitssamat Hussan 2 Lah 
, L J 714 

66 beconduy evidence ot the contents of the documents 
lofeued to in section 03, clause (a), slnll not 
'to produce' 10 n0tlC< ' bo given unless the puty pioposing to give 
such second u> eudence Ins pieuoinly gnen 
to the paity in whose possession 01 powei the document is *[oi to 
*1 his ittoiney 01 pleidei,] such notice to pioduce it as is piescubed 
by Hw , and if no notice is piescubed by law, then such notice as 
the Couit consider leasomble undei the cn cum stances of the 
#t case 

Piouded that such notice shall not be lequued in oulei to 
lendei second uy ejidcnce admissible in any of the following 
cases, or in any othei case in which the Couit thinks fit to chs- 
* , penso w ith it — 

(1) when the document to be pio\ed is itself a notice, 
l% (2) when, fiom the natuie of the case, the idveise paity 

must knew that he will be lequued to pioduce it , 

, < (3) when it appeals oi is pio\ed that the acheise paity has 

obt lined possebsion of the ongmal by fiaud 01 
foice , 

f < (4) when the ad\eise paity or his xgent Ins the original in 

V Corn t , 

' , (5) when the advene party 01 his agent has admitted the 

* loss of the document , 

(0) when the peison in possession of the document is out 
y of leacli of, oi not subject to, the piocess of the 

1 < Couit 

„ Principle The production of the original document is not required if 

r production is under the circumstance" not possible Notice must be served on 
^ the pirty in possession of the document or his attorney to produce it bectuse 
l V otherwise it ennnot appear that the prosecutor might not hive had the original 
if he had cho-cn to cill tor it Per hlghman C J in Com v Messingci 1 Bing 
|y f 273 274 lhepartj who is producing secondary evidence muet show bj giving 
J ’ * notice to the party in possession of the original that he has used every exertion 
y* in his power that the best evidence might be had Per Portei J in Abot v Dion, 
yy 9 Mart La 405 4G7 But where the rule of notice is satisfied, no notice is 
P f ueces-varj Wigmoro §§ 1203 1204 


Scope of the section This section embodies the law of notice, winch 


must he given before secondary evidence can be received under section 05 
yr. clause {a) This section corresponds to section 31 of Act II of 1855 winch 
far! a PPhtd only to one of the cases contained m section 05 (a) namely, that wheie 


fab 



ey Amendment Act (18 of 1872) « G 


*These words in section 00 were inserted by the Indian Lvidenee Aef 
id men t Act llfiof 1S7H« fi 


r 


81G 


tiu* Indian nvmrNcr act 


S 66 tlio document wn*» out of tlx mill of tlir* |mxt of lli'' Court T 

section null c1hu ui (n) of w\|ion (»*> nohu imi' 1 k mwn wf' 1 ^ 

is in {«) the pos « «ion nr <li) tin* power of the pif^on wlioni ^ 

to lie proved or (c) vvluri it is in tin* po*.« ssion of n person I ? ) . r<( 
produce it No noliu wmeo <nrv when npermn noiitof the juristic , * 
Mibjeot to the proci ss of tin Court \orl !r p J >1 The ca 4 t 4 nri “4, ■ . ^i 

n quire an at involve two fots of question 4 the met* 4 it' 0 *, n i fffl to 
tlio piocuture of notice uinhr tin first In u ^ whicb tt 

order ca cs m which tin rule of notice is not itpplicuile, ci 03 , 

rule is satisfied ca«< s in uhn.ii* b> (Kitplion notice h di 4 j*cii'< a tr ,ji 
§ UtlJ 5\ hero it h in the hands of tin ndvir 4 o pirt\» i'll that A^dos 
order to In> the found moil for «.econdnr> evidence i 4 ft ' ona ^ 
him to I roduce it Ilmdfnid v Cn'-e, Case J l in Clfl' ton * B p P in rt |[ntu 

Tv p 7S0 In ^ 'a linn v } ft finish Ainbh r -17, ford Ifmlie 

proof b> a copj an! I Inn art-sevirnl rubs 1>\ nlikh e'idtncj.' , ^ w 
maj be given of tlio coutmts of n died 1st it is ground s Jic •j ^ 
that tin deed is in the bands of the opposite pirtv and tint ho ..ctinv' 
produce it and dot s not I be rule of 1 i\v is lint the |>cst evidence 
winch the nature of theci e will admit, and in no ca e is that r . j^r 1 

with grtitcr latitude tlnn in cases of this sort ' If the writin? * ^ p 

of i pirtj and the p irtj refuses to proittc it, the writing 1 , eI rrcclV ed 
gnrdcd as unavailable nnd other evidence of its contents nifty s< tre [ 
refusal of the partj in whose possession the document is to p . ns 4 !, 

as mnl mg the document unavailable for tlio party who wants to u ^ m] It 
he is allowed to prove its contents othcrwi e, and this o oven ttioiv ^ e 
have olitnincd n statutory order compelling production Vc Layi i .fault > 

17 Mo 10 (Am ) Qtcr.nl Ei 503(c) In order to put the P'lrtv . w b*" 1 

hninL lefusod nroduetinn it iNimlli neeoflaarv that ho siiouiu * ^ 


lining lefusod production it is u-ninlly neces«ar> that 1»° 9 ' l0 “i n u tn 
notified that the document m question wdl ho needed at the triji ' j to ^ 
is not necessary in the following ca~es namely, (i) where tlio ,n . el ) , _* e «b'< 

proved is itself a notice to quit or notice of di honour of a uu* 

(2) where from the nature of the action the defendant lias notice thm ■« 


intends to chargo him with 


of the in trument as for 


- i possession oi mom irmnui. y M 

trover of a bill of exchange Joliet/ v Tatilor 1 Camp 143, , *« a tP r 
1 Taunt 865, Bucket v fat rat 3 B A P 143 (31 M here the e rv^ 

has obtained possession of the document fraudulently, as wherej . t0 tn 
of i subpoena duces tecum the adverse partv had received paper ito t ^ 
in fraud of the subpoena Leeds v Coo/ 1 Esp 256 Rcallt/' V “ .. e ,n»W 
N H 325 (4) Proof that the adverse pirty or his attorney, h ^Hui 1 

ment in Comt renders notice to produce it unnecessary UUt/t r {« '<r 
Even 639 (5) Similarly no notice is neces arj where the nave T 

his agent admits the loss of the original In such a case the P « ,( tt 
admitted to give secondary evidence of its contents (G) the O' 1 ? 

writing i in the control of a third person without the jurisdiction , ye tu' 1 

no resort to legal foice is of service Qtcenl Ev § 563 (e) • lhe , ‘ k 
an applicable both in civil and criminal cases It will conipim j an 
happen that documents are required to be produced at a criwin 
notice will con°equently have but seldom to be issued 2^ oil Li - 
oral evidence was given to prove the contents of a letter, winch V eV ,ihnC[. 
produced nor called for but no objection was raised to the giving oft , c oiil‘ 
Held that this was secondary evidence of the contents of a document pfjlen cf 
not be given without satisfying the conditions of section 65 of . oI1 if ^ 
Aot Section 66 renders it legallj inadmissible, although 110 -j oC^ f 
raised to the giving of it Kameslmar v Amanut ilia 26 C 53 =- g ft ® 
Each partner should be served wtth the notice contemplated t*y bj 
the Evidence Act to produce such accounts and papers as may r0V pd a 
custouj If he omits to produce the books and the books that at® V 2n ii'' 

ne nt the time m hi^ custody or under his control, the presumption r , 

m lUunrntion (8) to , 114 of tlio Evitlcnoo Aot may bo apphetl {"““.,tc'; 

L C L J 405 Before .ooondary Lalonco of no) 

b given a notice to produce the original must bo given, j Mating 10 
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, Shite 2 Rang 307= A I R 1923 Rang 7 Oral evidence of the contents of § 6(J 
l a letter neither called for nor pioduced is inadmissible under this section 
I though no objection may be taken to the giving of that ev idence r nd no sub 
' sequent dispensing with the notice can opei itc to mal e it admissible. Pntfulla 

* \ Empeioi AIR 1930 Cal 209 = 50 C L J 598 

Secondary evidence of the Contents “Secomhiy evidence of the con 
tents means apparenth not of the existence or condition of the document* 
t IT httlcy Stof cs, Vol II p 893 

Party — Meaning of Ihewoid 'paity means not onlj adversary in the 
- cause, but also a stranger legally bounrl to pioduce the document IT 1 alley 
t Stoles, Vol II p 893 

Such notice to produce as is prescribed by Law According to English 
! pincticc an ad versa} m the cause is given a notice to produco the document in 
i question while a stranger m possession of the document be served with a subpoena 
it duces tecum to produce it Bull \ Loieland, 10 Pick 14 I he notice maj be 
■j directed to the part} or hi* nttorne} and may be served on either All den 

K v Le Merchant 2 f R 201 note, Houseman \ Roberts 5 C A P 391 But on 

i the fact- it may not be sufficient to seive it upon the attorney Alfalo \ Font 

* tlrinw M AM 344 ,Byinev Haney 2 Mo A Rob 89 But a* to the time and 
place of the service no precise rule can be 1 ud down except that it must be such 
ns to enable the party under the known circnm tnnees of the case, to comply with 

^ the call Rogei s v distance, 2 Mo A Rob 179, Stages, Buchanan, 10 A A L 
598, Lloyd v Mostyn 2 Dowl Pr N S 47G Generally if the pirty dwell* in 
e , anothei town than that in which the trial w hid n service on him nt the plnce 
j where the trial is had or after ho has left home to attend the Court, is not suffi 
I cient George v Ihompson 4 Dowl GoG , Foslei v Pointei 9 C AP 718 As 
regards the time of service T ulc Holt v Micrs 9 C A P 191 , R \ Iulson 20 

I Fng L A Eq 590 But if a party has gone abroad leaving the cause m the 

,| hands of his attorney it will be presumed that lie left with the attorney all the 
papers material to the cau e mid the notice should therefore be served on the 
latter Bryan v TT ay staff, 2C IP 125 The notice al*o, should generally be 

* served previous to the commencement of the trial Hughes \ Budd, 8 Dowl 3l r », 

* Firkin v Pdiraids, 9C A P 478 Gibbons v Poicclt 0 CAP G31, Bate v 
j Kinsey 1 C M A R 38 If the writing i* in n third person's control, and the 
<■ t person is within the jurisdiction, it cannot bo *aid to lie unavailable for the party 
» desiring to use it, until he has by subpoena duces tecum reported to the power of 

* the law to obtain d , so that the mere tact of the third per on s possession or of 
d notice to him, or demand upon him, 1 * insufficient to excuse non production 

R v Castleton IT R 23G, IT hit fold v TriUn, 10 Bing 395, Gieeul Pi § § 
r JGS (d) 5(73 (c) But it is clear from clause («) of section G5 n- well ns section 
'* GG that n notice prescribed by law is only required to be served both on tho 
i 3 adversary or on n third person In India the procedure forgiving «uch notice is 
\ laid down in Civil and Criminal Procedure Code- (T vlr Cmt Pro Code Order N I 

* rules 15 1G 17,18, Order \\ I, rule* p > G 7 8 9, 10 18 Criminal J rocedure 
f 1 Code ss 91 to 93 4S.>) In the original side of the High Court where the 
f English practice is followed a subpoena duces tecum will have to lie i sued m 
/ ca*c of bt angers I'tde II oodroffe Ft Sth Fd 524 V here no notice i> pre-cnlied 
Y by law, such notice will lie served ns the Court considers reasonable umkr the 
j- urcu m stances of the cn*e 

f “It may be difficult to lay down any general ruli ns to what tho notice ought 

^ to contain *nys Mr Taylor 'sinc< much depends on the particular circumstances 
p of each ci e but that this much is clear fir t that no im— statement or m 
j,* accuracy m the notice will Ik doomed malm »1 if it lie* not really calculated to 
w* mi lcvl the opponent {Ju lice \ Flstobb i lot A I in 239 Graham \ Olles 
1 id 2h2) and next th it it is not nw snry bv condescending muiutelv to dates’ 
p conUnt* parties etc, to speufv tin preci-e document intended Indee<l it may 
lie dangoron* to do -o * nice if any mitcrtil error* win to cretp into the parti 
J cular*, the party sought to be nllet Ual by the notici might urge, with po sib 
( success th it he hail lieen Hush'll ffurebv If enough is stated on the notice 

, i' inducv the partv to IkIi ve tint a pirticular in truimnt will 1** called f 0 r tin* w 
> 103 

f 
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appears to hivo Inn n originally adopted in repaid to notices to produce, for the S 66 
i ohivous rev*on that if a notice to produce such papers ■were nccc-sary, the series 
t of notices wouid become infinite PhiUpson v Chase, 2 Camp 111, pet I otd 
Bllcnhot oufjh sec also In re fninct (1910) 1 K B 24.6 The Tudgts ho\ve\ir 
subsequently extended the excoptton to ininy other notices , partly perhaps fiom 
a mi" ipprehension of tho ground on which the doctrine rests , parti v from the 

- experienced inconvenience attendant on a strict obsirv ance of the mle requiring 
notice, partly because the secondary evidence that is usually ofleri d of a notice 
is a copy of the paper sent which partakes in gre it measuie ot the char ictcr of 
a duplicate original (June \ lkaumont jl) iUi 291) and chiefly became it 
constantly happens th it the opposite pirty is well aware from the nature of 
the action, that he will be charged with the possesion of the original document 

, Colling v Ircucd 6 B AC 999, 100 , Bobmson v Bionn, 3 Com B 7 j4 , Fanloi 
Ik § 460 In HoliCJ Is \ Borddiau, 1 Stark 228 no notice was required foi a 
letter telling of a bill s dishonour in as much as it “was in the nature of a 
notice * But a notice to surety of default of the principal was not held to he a 
‘nu re notice’ Giotev llnrc 2 Stark 174 A notice of a hills dishonour 
was held to bo a notice Ac! land \ Peat it , 2 Camp 299 But in case of a 
1 notice to n drawer of the acceptors nonpayment, notice to produce was ic 
quired Langdon v Hulls, o L&p 15G In Sican v Lems 2 C M A R 2G1, 
by nil tho Judges notice was held not nece«*\ry for notice of dishonour See \lso 
’ Aim* \ Beaumont 3 B A B 288 In India by clan e (n) of the proviso notice 
1 is di penseil with when the document to be pi oval is itself a notice In America 
apart from tho above single instance (i c notice to produce a notice to produce) 

1 mo&t Courts from tune to time nco 0 mze that the case of a notice— notice to 
J quit, notice of dishonour notice of suit and the like— is to be governed merely 
by the general principle namely, where the pleidings by implication give notice 
to produce the notice no express notice to produce it i* necessaiy , but otherwise 
it is required II tgmote § 120G 

Proviso para (2)— Whent he adverse party must know that he will be 
} required to produce it If from the n ituio of the action or indictment, or from 
, the form of the pleadings, tho defendant must know that he will bo 
, charged with the possession of an instrument and bo called upon to 
‘ prod uc« it no notict to produce need be «cr\ed upon him tailing \ 

, h cited 6 B A C 398, 399 ‘Where the nature of the action gives the 
1 defendant notice tint the plaintiff means to charge him with the po session 
| of such an instrument there can be no necessity for giving lum any othci 
' notice Pei Lc Blanco J in IIow \ Hall 14 East, 274, 277 This principle 
1 is accepted in a variety of case-* II igmoie § 1205 It naturallv suggests itself 
( that there are cases in which formal notice to produce would be idle, ns in the cm 
r of an action for wrongful detention of a document belonging to the plaintiff, 
r, although, strictly speal mg, such an action would be for the nnternl on which 

- tho written character appeared and it is on that account that the goneral rule 
I that notice to produce must be given before second u y evidence can he received 
' of the contents of a paper in the posses ion of tho adverse party does not apply 
’r m those cases where the nature of the proceeding and pleadings are such as 
l* to notify the party that he is charged with the possession of the instrument anil 

that its production necessary Continental Inswanres, Pagers, 119 111 &7£(Am) 

Thus in an action for trover for converting a bond a bill of exchange, or other 
,, writing (Scott v Jones 4 Taunt 865 I low y Hall, 14 E i«t 275, Bitch ci \ 

Torratt, 3 B A P 143) or in a prosecution for stealing any document (7? v 

I 1 idles 1 Lea 297, P \ Bienrnn 3 Craw AD CC 109 , conha R v Farr 
' F A F 336) the counsel for the prosecution or the crown may at once pioduce 

econdary evidence of its contents even thouji the defendant should offer to 
*i produce the document itself H lute head v it oil 151 A Rob 2 Taijloi § 452 
l f ,l In an old case of trover Spcturt C J sud ‘ After reviewing all the c i-e- we 
hold that in an action of trover for bonds or notes no notice to produce the thin" 

I* sought to be recovered was necessary, and that where tho form of action gi\o° 

I I the party notice to be prepared to pioducc the instrument if nece= iry to fals 
|f ^ the evidence of the other party it is not neces-ary to give notice to produce 
,4, instrument Ihc'C principles ipplj directly in this gasc The form oft 
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. pos esston, or of u document collusively ^crotcd by a third person (who thus S* 66 
virtu illy acts as the opponent’"- agent) should be exempt from tho requirement of 
notice , becan e this suppression amounts to a refusal to produce, and the only 
object of a notice is to make it clear that the opponent’s failure to produce 
, amounts to a lefusnl, This exception is generally recognized If ignnie § 1207 
Thus in odtuin wohatoris a notice need not be given to the ad\erse party to 
produce a paper of which he has fraudulently or forcibly obtained possession, 
ns where after action brought, he has receded it from a witness in fraud of a 
' subpoena (lures tecum Leeds v (am)} , 4 Esj) 25G Taplor § 453 The same 
rule is applicable when the loss was by stealing instigated by the opposite party 
Doc v Ixecs 7 Bing 724 No notice is necessary where a lease which has once 
' bien ti ed in evidence in the litigation was sont out of the state by the counsel 
of the party against whom it was used without the consent of the other party 
Mitchell v Jacobs 17 111 233 If the document was obtained by the adverse 
party from the one seeking to u fc e it by fraudulent or forcible means of any 
character (Cnay v, A ctnaham 2 Mills Const (S C ) G5) such ns oht lining a deed 
’ for the alleged purpose of recording it (Daus \ Spoonet , 3 Pick Miss 284), or 
a conspiracy by which a letter was taken from its po>se sor ( Medhj \ People 49 
III App 218) it is not necessary to give notice to produce writing A defendant 
h lung put m evidence what purported to be a letter to himself, signed by the 
pi untiff, ami bavin,, asserted that this wis all of the letter which he received at 
i that time though at other times he had received other letters from the plaintiff 
l it wis proper for the Court to allow the plaintiff to show that the paper produced 
* dill not contun the whole of the letter as written and that something materiel had 
been cut off from the top It wis not necessary for the plaintiff to give notice to 
produce the other letters Robinson v Cutler, 1G3 Mass 377, Buir Jones 
§223 


Proviso para (4) —When the adverse party has the original in Court 
A notice to produce is rendered unnecessary by proof that the adverse party 
< or his solicitor has the original instrument in Court for the object of the notice 
is not— a* w is formerely thought (Bate v Kinsey 1C M A R 38, Cool v 
Ileai n 1M A Rob 201 , Doe v Grey, 1 Stark R 284 Exall v Patndge ibid ) — 
to give the opposite pirty an opportunity of providing the proper testimony to 
support or impeach the document, but it i merely to enable him to produce it 
it he likes at the trial and this to secure the best evidence of its contents 
Taylor § 43G In Dugci v Collins 7 Ex Ch 639, an iction was brought by the 
indorsee aguust the acceptor of a bill of exchange, to which the defendant 
pleaded inter alia, that the bill was given for a ganung debt On the trial, before 
the Loid Chief Bai on, the defendant proceeded to prove his plea, and for that 
purpose gave evidence of the gaming and swore that the only bill he ever gave to 
the drawer of the bill which was declared on was by wiy of payment of the debt 
then incurred The defendant s Counsel, being required to prove t»iat the identi 
cal bill declared upon was that which was given on that occasion called for the 
1 hill which the plaintiff’s conn s P l declined to produce 1 he plaintiff s attorney 
i having admitted that the bill was in his po session and m Conil, the defendant s 
counsel called for its production which being refused he then oflercd to give 
secondary evidence of its contents The plaintiffs counsel objected that there 
ought to have been a previous notice to produce and the Lord Chief Baron 
after consulting the Judges ruled it in favour of the defendant In that case Lord 
' Chief Baton I ail e “aid The next question is whether the bill being admitted 
I to be in Court pirol evidence w is admissible on its non production, or whether 
! A previous notice to produce was necessary On principle the answei must 
depend on the rea«on why notice to produce is required If it be to give Ins 
' opponent notice that such a document will be used by a party to the cause, »o that 
i he may be enabled to prepare tv idencc to explain or confirm it, then no doubt a 
i notice at the tri u, though the document is in Court is too late But if it be merely 
to enable the putty to have the document in Court, to produce it if he likes 
and if he does not, to enable the opponent to give parol evidence, — if it be 
1 merely to exclude the argument that the opponent has not taken all reasonable 
means to procure the original (which he must do before he can be permitted*" 
to make use of secondary evidence) then the demand for the production at 
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po^'P-sSion, or of n document collusively secreted by a third pep-on (who thus 
% irtinlly nets as the opponents agent) should be exempt from the requirement of 
’ notice , because tins suppression amounts to a refusal to produce, and the only 
object of a notice is to make it clear that the opponent s failure to produce 
amounts to a icfusal 1 his exception is generally recognized 11 igm )i c § 1207 
Thus in odium spoliatoiu, a notice need not be given to the adverse party to 
produce a piper of which he has fraudulently or forcibly obtained possesion 
a:, where, after action brought, he has received it from a witness m fraud of a 
'subpoena duces tecum Leeds \ Cool, 4 fsp 23G Taylor § 433 1 he same 

rule is applicable when the los-- was by stealing instigated by the opposite party 
poc \ hccs 7 Ring 724 No notice is necessary where a lease which has once 
bten u-»cd m evidence in the litigation was sent out of the state by the counsel 
of the party against whom it was used without the consent of the other party 
Mitchell v Jatob >>, 17 111 235 If the document was obtained by the adverse 
party from the one seeking to u e it by fraudulent or forcible means of any 
character (Giai/ v, hetmhmn , 2 Mills Const 18 C) 05) such ns obtaining a deed 
for the alleged purpose of recording it (Dans v Spoonet SPick Mass 284), or 
a conspiracy by which a letter was taken from its posse sor (Medltjv People , 49 
111 App 218) it is not necessary to give notice to produce wnting A defendant 
haying put m eyidencc what purported to be a letter to himself, signed by the 
plaintiff, and having n«-«.rttd that this yv is all of the letter yvlnch he received at 
that tinu, though at other times he had received other letters from the plaintiff 
it was proper for the Court to allow the plaintiff to =how that the paper produced 
did not contain the whole of the letter as written, and that something material hul 
been cut of! from the top It wis not necessary for the plmntiff to give notice to 
P r °djj c o the other letters J tohmson v Cutlet 1G3 Mass 377 , Burr Jozies 


Proviso para (4)— When the adverse party has the original in Court 
\ notice to produce is rendered unnecessary by proof that the adverse party 
or his solicitor has the original instrument in Court for the object of the notice 
is not— as w is formerely thought (Bate y Am-cy 1C M A R 38 Cook v 
Ilcatn , 1 M A Rob 201 , Doe y Gret/, 1 Stark R 284 Exalt \ Pitndqe, ibid ) — 
to give the opposite party an opportunity of providing the proper testimony to 
support or impeach the document, but it 1 merely to enable him to pioducc it, 
niie nhe* at the trial, and this to socuie the best evidence of its contents 
lai/lor § 45b In Diujct v Collin •? 7 Ex Gh G39 an action was bi ought by the 
inuor«ee ngimst the acceptor of a bill of exchange to which the defendant 
pleaded, inter alia, that the bill was given for a gaming debt On the trial, before 
tne Loul Chief Baron the defendant proceeded to prove his plea, and for that 
purpose gave evidence of the gamingi and swore that the only bill he ever gavi to 
e drawer of the bill which was declared on was by wiy of payment of the debt 
r-in The defendant s Counsel being required to prove tnnt the identi 

f ii ^ if upon was that which was given on that occasion cilled for the 
u which the plaintiffs counsel declined to produce i he pi untifl a attorney 
laving admitted that the bill was in Ins possession and in Gouil, thedefendant & 
oiinsil called for Us production which being refund lie then offered to give 
‘■econtlnrv evidence of its conh nts The plaintiff s counsel objected that there 
ugnt to have been a previous notice to produce and the Lord Chief Baron 
*Jk ter the Judges ruled it in favour of the defendant In that ease Lend 
owe/ Union larlc «aid The next question is whether the bill being admitted 
o De in Court parol evidence wys admissible on its non production, or whether 
2 ,ot,ce to produce was necessary On principle the answer must 
pend on the reason why notice to produce is required If it be to give his 
opponent notice that such a document will be used by a party to the cause o that 
it. may be enabled to prepare evidence to explain or confirm it, then no doubt a 
" C \i lt u tn though the document is in Court is too 1 ite But if it be men ly 
anl" f i P nrt J to have the document in Court, to produce it if he hkps 
r npr -l * fl< ? es n °t t0 enable the opponent to give parol evidence —if it be 
lereiy to exclude the argument that the opponent has not taken all reasonable 
tn nini t0 pr0cur e the original (which lie must do before he can be permitted 
* ke u * e of secondary evidence) then the demand for the production at the 
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pleading we mu°t presume, gave the plaintiff notice tint lie had received, and had 
in hi- pos-es ion, obligation- amounting to more thin 1 oO dollar-, , he wn- found 
then to come pnpin tl to produce them ’ Ilat din v Kiclsinget, 17 Johns (N ^ ) 
291 -ce nl-o /i rad \ Gamble 10 A AT 797, II v Fluorllii/ 10Co\ Cr 579 
( iSi) No notice to produce is nece«&ir> in ns-ump-it for non deliver} of piper-, 
{ Jolley \ ray hr 1 C imp 144) in an action to recover the i mount of a forged bank 
nolo which has been returned to the defendint (Lucletl v Clail Litt Pel Cns K} 
(178) in in nmon ngun-t a carrier for non deliver} of i writing (Jolley \ Taylor 
1 C imp 1 HI m an action agun st a telegraph company for failing to deliver a 
telegram \hchanrc Ltnnbn v Lmon Tel Co, 44 Am Rep t»20) 

III m action for con-pirac} in re trunt of trade, no notice to produce the illegal 
agree moat i* nece- arv ( ''tale v Dream/ 03 Kan 292) nor is a notice required 
timh r the condition* of a contract in writing in an action for breach of warrant} 
of machine rv (W/io/mAGo v Charlcbois luN D 140) In an action in contract 
it i* laid that tin pleading* nnpl} notice a* to the order- and letters constituting 
the contra t /»/>/) v Colchester 12 s I) 21b ( Ini) Po the rule is the -nnit 
win re the writing i* a proper matter of defence and the adver-c part} mu t 
understiud that it will come in qm -lion ihchior v Saiagc 20 Me 199), or tin 
a t ion i* brought on a written con trie t in po- e e«8ion of tlie defend mt which i q 
full} dt crilad in the com plaint Dana\ Count, 10 Vt 21G Thin fonts % 223 
If the noti he i- charged with forging pa sin 0 or dtliverv is of the «une hind 
with theotlu r- which he lm* di-po ed of or retimed in his posses-ion he had notice 
in i fleet thug if pricticihle to procure it evidence will bo given of their 
counti rfi it clmricUr and of having passed them ns true It is notice m law, b} 
which a partv h is much bound both in civil and in criminal ca-o- is, l>} notice 
in rib ct Notici in fact is notice in form notice in law i* notici in ( IH'ct, and 
ntber is «nflicnnt Per hold tun J m f b \ Doeblcr ] Hold W 519, 521 
(Ini) It seems fttthd then fori tint on a charge of larccnv or of forgerv no 
f T/in s nutJu 15 jmti win and th* nnnciph wojjJJ «3-,oevlen>J lo other rJiMge* 
hut th mtureof the ihar„r will determine the application of the principle 
Hi /more ^ 120 » /» v 1 1 in mill 1 C A I* 271 25(» lbit m mi action for 

arson with intent to d frunl tlu in urcr notici to produce the policv was required 
/» v hihton I, Cox Vt 1 »*> e< nl o /• v Ilnoitlm 10 Cox Cr 579 (i*S2) If the 
uinlti r of a note or cheqtu or tin acceptor of a hill does not as defendant in an 
action Amt bvhi*phntln mnkiiij or acceptance the plaintifl who is not bourn* 
to produc the in tniinent ns pirt of his cage since it is mlimtted on tin neon' 
in »v obj ■< t to the d fend mt s givm,, second ir> « vidence Of its content* for the 

ptir|*os c\i n of 1 1 utifiu itam unless n notne to produce has l>e< n dulv Served 

(tomhre i v \rimni l (J II 37,) D n/er \ Collin s 21 I I Fx 225, To /hr 

' r? 


‘-ixnularv ividcnce of morigngecmnot be pi\en unless notice to produce 
i giv»-ii to th mortf.nt,ee clnns. (2) not npplv mg to a case again t inorl^tV' 4 
tfnmj /bv 1 / 1 s, ur«* *,1 Ind C is I, U \ I K 1*>2 * Rang 7 Vi le \ "• 
'sUnt l It K 1°* >T till (Jr I v It but mi Dmonnth v luwta I h»GI* I ,r 2“ 
*»7 In 1 ( i I H - 19.1i I’ 12 In nn«>th( r ci i u i« 1 < id that in n suit for 
red luptmn nli< n the t Hirt„n„<s is in jki < ion of th« more *«' d<ed and mu* 
m prviil'- »l iratitihm m n bm ihl undi r - t ’> (o) r» ml with provi «» (2j to 
*sl»»tt iflhr latino \»t l/» Imm v t/i hurh *) Itnr I, 1 n2«*tlln> 

t i s •< nl«i Pifn tnr Viii//iv 1 / th 1 1 > 7<> In l ( ns 1***5, *- lh ** * 

s \ \\ N I — 117 DrtrLty / nnan in I IX «\ rr l2 *• *1 Ind (n 27 J — 

17 \ U J “11 . . 

No tio»irr ml f n lint t> jroducf lh origin il »i* nm-*iry to pom-f 
«w«-m larv ini rce a Inn «U wh n ih d fondant from ibe intun of tie 
nw nu i hr Ltcsnllnl il> \ w ullb r«-<|Um I to j rislu tin < rtgumf < i r! 
Jl/tC mi it r Nii« if tin "I 1^7 *•! lt»*d ubtfiil if nrr»/W*» d Kn 
**-»ni «( mnrttit r* I ir lit j r ,» rtv or m th *1 vi ion ot lh case i r t 
#n nit r- | irir ml 1 in t* Mt rtnin,. of jnn o 1 *| ihir , j't r 
\ i i !*»-* 

Pronto pi a t3 1 — the opposed fcax obuised fraudulent 
« -1 cf it, * * P <* r \ »>*■» t • lr« 2 ! i! nt • >;{ » n of a d tir 1 1 » » ‘ 
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pos-^sion, or of a document collusively secreted by a third per on (who thus S. 66 
virtually act* ns tl c opponent’s agent) should be exempt from the requirement of 
notice , because this suppression amounts to a refusal to produce, and the only 
object of a notice is to make it clear that the opponent s failure to produce 
amounts to a itfu*nl This exception is generally recognized If ignnic § 1207 
lhus in odtum spoliator is i\ notice need not be given to the idver»e party to 
produce a piper ot which he has fraudulently or forcibly obtained possession, 
a& when, after action brought, he has received it from a witness in fraud of a 
subpoena duces tecum Leeds v Cool , 4 Esp 25G Taulor § 453 The same 
rule is applicable when the loss tins b) stealing instigated by the opposite party 
Doc v Dees 7 Bing 724 No notice is necessary where a lease which has once 
In on u-ed in evidence in the litigation was sent out of the state by the counsel 
of the paity against whom it wa» used without the consent of the other party 
Mitchell v Jacobs, 17 111 235 If the document was obtained by the adverse 
party from the one seeking to u*e it by fraudulent or forcible means of any 
character (f»i aw v, hnnaham, 2 Mills Const (S C ) 65) such as obtaining a deed 
for the alb geu purpose of recording it (Dam v Spoonei 3 Pick Miss 284), or 
n con'pincy by which a letter was taken from its po->se*soT (ATerfly \ People, 40 
111 App 218), it is not neces ary to give notice to produce writing A defendant 
having put in evidence what purported to be a Utter to himself, signed by the 
plaintiff, and having asserted th it this was all of the letter which he received at 
that time, though at othei times he had received other letters from the plaintiff 
it was proper for the Court to allow the pi untiff to show that the paper produced 
dul not contain the whole of the letter ns written, and that something m iteri il had 
been cut oil from the top It was not necessary for the plaintiff to give notice to 
produce the other letters Robinson v Cultei , 163 Mass 377 Buir Jones 
§223 

Proviso para (4) —When the adverse party has the original m Court 
A notice to produce is rendered unnecessary by proof that the adverse party 
or his solicitor his the onginal instrument in Court for the object of the notice 
is not — as w is foi merely thought (Baley Kinsey 1C M A R 3S Cook v 
ttcani, 1 M A Rob 201 , Doe v Greg, 1 Stark R 284 Exall y Patudge, ibid) — 
to give the opposite party an opportunity of providing the proper testimony to 
support or impeich the document, but it i- merely to enable him to produce it, 
it he likes, at the trial, and this to secure the Ixst evidence of its content* 

Paylor § 456 In Ditgci v Collins 7 Ex Gh 639, an action w is biought bv the 
mdor°ee agunst the acceptor of a bill of exchange, to which the defendant 
pleaded, inter aha that the bill was given for a gaming debt On the trial, before 
the Loid Chief Bai on, the defendant proceeded to prove his plea, and for that 
purpose gave evidence of the gaming and swore that the only bill he ever gave to 
the drawer of the bill which was declired on was by way of payment of the debt 
then incurred The defendant & Counsel, being required to prove tnat the identi 
cal bill declared upon was tint which was given on that occasion called for the 
hill which the pIuntifT-i counsel declined to produce 1 he plaintiff s attornev 
having admitted tint the hill nag m his possession and in Coint, the defendant’s 
counsel called for its production which being refused lie then offered to give 
secondary evidence of its contt nts The plaintiffs counsel objected that there 
ought to havo been n previous notice to produce, and the Lord Clue / Baron 
after consulting th* Judges ruled it in favour of the defendant In that case Lord 
Chief Bai on I ail e *aul The next question is whether the bill being admitted 
to be in Court parol evidence was admissible on its non production, or whether 
a previous notice to produce was necessary On principle, the answer must 
depend on the reason why notice to produce is required If it be to give his 
opponent nolwe that such a document will be used by a party to the cause, --o that 
ho may be enabled to prepare evidence to explain or confirm it then no doubt a 
notice at the trial, though the document is in Court is too late But if it be merely 
to ® n!1 hle the party to have the document in Court, to produce it if he likes 
and if ho does not to enable thr opponent to give parol evidence, — if it be 
merely to exclude the ar 0 ument that the opponent has not taken all reasonable 
means to procure the original (which he must do before he can be permitted 
to make u°c of secondary evidence) then the demand for the production at the 
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Will* •'ll lli< i* nt If tlu« (tltf f«»rnvr) Ik lit** trm rut on, tli* mmur* of 
tin rm Miialilt 1’ ngih of ihmii ( would not I** lln time !»<** nr) to pn*iiri iln 
docmmnt i lompintiv !v Mtnpb imjutrv l»ut tin turn i«r« in to j ttr« 
iviehtiu tu i xpl im «>r Mi|i]« ri it nun complicat'd mu <1 pcmlitij on tin 
lint tin of tin i huntil} n m i ntu J iht dmuimrif it** If nml tt* lmrtn/on thr 
Liu < nml in prtutiu mu Ii mntt r.- hive rn \t rlmi inquin d into hut mill th« 
tmu with r* fi re m o to tin ill toil) of tin dm min nt nml the n »nh lid nml run 
Mitiiiici of tin pnrtt to «hom nntiLi lin-lnfii j,iv«n nml th< Id* \\ < think 
tin plum till - nlli^rd prmuph i.« not tin trm om oiiwhtih none* to prodim 
is nqmnd hut tint it i» im n 1) to gin n «*uflt< ii nt opportuniti to tin op] o iti 
pirtv to prodtnt it nml then l»\ Mture if In pirn* tin Im t <\nhnr< of ih 
loiitiiiti nml n r«<pn-*i to pro Into immrdintr]) i<* <|iut* Miflirnnt for that 
purno < if it Im in the ( on rt It would hr < tin candid to tin ndnimi-irntion 
of tin law if tin plmntill ** objection bad pr< mill d ft tquivre tu* / i SI 7 


Proviso pin i5l Wien the adverse party or his pleader has admitted 
loss of the document I hr nil* r* ipuring notn to tin opponi nt proceed* on 
tin n sumption thnt tin ppon* ni hi p* • ion of tin document tin ohj ct 

1>« iti), to how it d< mnnd nml r* fit il to product ‘-o tin ni|innimnt of notice 
doi h not npph to tin pro] Mini nt unh -* hr i-* prom diuj, on tin theorv thnt tin 
oppom nt Ims p» < mn forixnmph if h* n me minting for tin document n-* 
lot or dulrojoit nml not nn m jms < ? mn of tin oppom nt no'ict h unnrtr 
sir) It follow •* tint win rr tin ilouum nt is mlnntti d h> tin opj*onent to hn\i 
Ik on di troieil or lost or r\i ii out of lit po « ion no n«tiu is tieci *« ir) » for 
il t« no longer n cn i of oppom nt « po -i smoii Im of loo If irjmorr J; IJul 
In such n c«i*i tin* notnr could Im iiu»iilrn /» % Ihttorlh I C A I* 2>l 
Io*lrr\ Vomtn 0 ( A I* 7ls Il<>" \ //»// II I ««t 27(» Doe ^jnth/ I 11 

A Ad ls2, Itu/lut $ ] r i> A pnrtv howovi r can not under this < xu ption call 
willing os to pro\o tin destruction of n docuiin nt thnt Im** lioen traced into tin* 
kiml* of lit* opponent ami then *lt*m rt* } t y wonditn proof tr/tf/ont 

serving n notice to product In c in o notwith landing <\ ultimo to the conlron 
the document him still Im in i xt t* net nml nt mn nt* the opponent nun 
di-ptite the fact of it** do truction Dor \ Morn* 1AAI 1G ray hr § I >T» 
Where h) the propomnts cvidtnu the doi umciit f Irnioil to tin* opponents 
hinds— ns b) tiio presumption from nml the oppom nt denies the 

receipt of it then e\en taking the opponent 8 te«timom nt ih highest mine 
the when about- of the document Ijo-oim - uitnxplmnnlile nnstiri, nml the cat 
lsvirtunll) one of loss, o thnt the pronouont should lie allow ed to prove the 
contents without having n i\en notice while if wo take the opponent s tp union) 
is false and n sumo that he has in truth received the document. Ins dental i* 
express refusal to produce which pnuallv put- the plnmtifr m the portion of 
bung oquidl) unable to obtain die document so that notice is unnece°sir) 
Wnjmorc § 1203 


Proviso, pari (6)— When the person in possession of the document is ont 
of the reach of, or not subject to the process of the Court Section G5 lavs 
down thnt secondar) cauIi nco mn) lie gi\rn of the existence condition or con 
tents of t document, when the original i- shown or appears to be in the nos es-ion 
or power of an) person who is out of the reach of or not subject to, the process 
of the Court nml when after the notico mentioned m section GG, «uch person 
does not produce it ‘ lliere is therefore a clear legislative enactment that 
notice or n re iso lable notice must be given, but thnt is qualified l>> * 00 
clause. (6) which dispenses with notice Mi Tael son argue-, tint there mu t 
bi evidence of a refu-al to produce the original document I do not see that 
thit is required b) the Act it all ind 1 do not thinl that it i requisite Ter 
Xum* J in Rallt v Guru Kim 9G 939 (941) So srconchry eudenct of the 
contents of i letter is admissible under section GG(G) when the opposite parti 
is out of the jurisdiction ind did not comply with the summons to produce the 
document and when the service of notice upon his pleader who appeared for 
him at the last moment at the hearing of the suit would have been migator) 
Melius v Ytrar tpostohr 2 RI 29o In Haranand y Bam Qopal 27 G bdJ 
(G4S) = 3 C W N 429 Laid Ilobhouw said His proof of the Sikhnr records 
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is secondary evidence , and b} sections 63 and G6 of the Evidence Act sccomhn S 67 
evidence mi; be feiven of public documents, which they ire under section 71 
without notice to the adverse part}, when the person in possesoion of the docU 
ment is out of the reach of or not subject to the jirocess of the Court, which 
the case here ^ee also Hut nund v Iiam Gopal , 2 Bom L R 362 

Court may dispense notice in a fit case It will be observed that umUr 
this section besides the specified ca^es in which notice is not required, the 
Couit has power ot dispensing with the notice ‘ in anj case m which it thinks 
ht ’ This is a relaxation of the procedure in force m Engli-di Couit Cun lit 
225 An express waiver of notice by agreement of counsel pro hte or other 
wise, suffices to exempt from notice, and theie mi} be nn implied waiver A 
special exception is sometimes provided for the benefit of seamen 11 irjmon 
1207 Under section 66 of the Indian Evidence Act a ceitified copj of a 
mortgage deed is admissible in evidence onl> after notice is given to the part} 
in possession of the original to produce the same But under the proviso to 
s 66 the Court can dispense with notice for sufficient reason as foi mstanc 
where the mortgagee denies the existence of the mortgage itselt Dmanalh v 
Ham Rui 97 Ind Cas 348= A I R 192G Pat 512= G Pit 542 Whore it 
ippeared that the original letters were in the posse sion of parties interested in 
opposing the plaintiffs claim but the plaintiff did not take step- to call upon 
them to produoc them IMd that there being no question of the genuineness 
of the document these steps should have been waived by the Court and the 
document admitted in evidence under *• 66 of the E\ idence Act llabvams 
llnnnalh, 19 C AV N 1068 

67 If a document is illeged to be 
Proof of signature signed oi to hue been written wholly oi m 
“cion ISSS 1 wiivo P' ut bv •"jy pe'son, the signatuie oi the Intvd- 
signed or written docu wilting of so much of the document is is 

ment produced alleged to be in that pei son’s liandwiiting must 

be pio\ed to be in Ins liandwiiting 
Principle The introduction in evidence of n writing is not accomplished 
when the document is ptoduced in Court There is still a prpluninnrv nnttei 
to lie attended to bnforc the writing can be received This is the authentication 
of the writing or the proof of its genuinene s Mctehei/sl 7i §§ 277 279 Mo-t 
documents bear a signature, or otherwise purport on their face to be of n certain 
poison -> author hip Hence i special neccssu} ovists for separating the c\U>r 
uni evidence of authorship from the mere existence of the purporting document 
V fior o or a co it contains upon itself no indications of ownership, when it 
chimed that Doc wore it or rode it all cm npprccinto that this element ii miosn" 
and must he supplied bj evidence But i document purports in itself to mdi 
cite its authorship, and the pciception tint this element is nevcrtliele -> 
missing ami mu^t still he supplied is likclj not to occur There 13 a natural 
teudenc} to forge it 11ms it has coustantlj to lie e uphai«etl hj the judicial 
n quirt ment, of evidenc™ to that r fleet 1 bus it i-> that in tlie tradition of the 
common law n wise emphnsi-j lmr> be< 11 placed upon the noce sitj of supplj mg 
the lo„ led element of nutncntiut} for writings The guicril pnnciplo has bo, 11 
nforced that a writing purporting to lx. of a certain author-hip cannot go to the 
jurj napa-uhlv genuine morel} on the strength of this purport, there mu«t Ik 
soim evidence of the gemunene-s or execution of it, II 17 more § 2100 , 1 lorn*' 

7b r e s Ti ml 25 How St Tr 78 P/taly \ anlxilcnbnrg, 2 Camp 439 

General Principle of Authentication The foundation on which re is the 
mco-sitj of mithenUcUion is not anj artificial principle ofeinhnce hutnii 
inherent logical notes uj Thus if ns a part of some facia a* tried Dor * 
letUr is ofhred, what i« involved in the as umptton of the oflir i« (o) n laur 
written (W In Dv thus n later alone without the fact that it is Dor ? 
tvc« iv ibh simply because it is not the Hung offered B} one of tlx many ruh - 
of 1 v Hence /V-v later nnj he ndmis ible but wluttver tin p irti ul tr rule 
of 1 vi lencc mtv lx, the eluiKnt of Doc < connection with the I Her is lo icilfv 



824 


THE INDIAN EVIDENCE ACT 


S 67 assumed in nil This logical element, and all the mental tendency to forget 
the importance of proung it exists wherever any personal connection \uth a 
corpoieal object is assumed in the ofler The* necessity of authentic ition, 
therefore applies equally well to chattels— to a knife, a horse, a coat etc 
whenever it is asserted to lie connected with a person This process of nuthcnti 
eating chattels is ordmirily referred to as identify mg them, hut tho two ideas 
are distinct, and different principles of evidence are applied Identification 
presupposes that two objects, apparently different, Ime been referred to and 
the issue i a whethei they aie in fact one and identical not separate ohjei t* 
Authentication however presupposes a time n place, or other known conditton6 
Ihus, the object itself, when offered is not relevant unless it is the object that 
was in fact thus associated with tho-e conditions Hence the evidencing of 
those conditions is nccesyiry, and the principle of authentication requires that 
«ome evidence connecting the object with those conditions he introduced before 
or at the time of offering the object itself If igmoie § 2129 

Scope of the section Besides the question which arises ns to the contents 
of a document there is always the question, when it is used as evidence, is it 
what it purpoits to be ? In other words is it genuine ? The evidence upon this 
point is dealt with m sa 67 — 73 Mai I by Ei GO feections 67 to 73 of the Evidence 
Act govern cases both of primary and secondary evidence Kasimullah v 
Oudai Koen, 82 Ind Gas 300 The nature of the evidence will depend to a 
large extent on the nature of the document If it is n mere memoi mmi'n, such 
as the entry in a di iry mentioned in s 32 (b) it must be provi d that the diary 
was really that of the person whose -statements it is said to contain If it is a 
letter, it must be shown who wrote it, or at any late who signed it for a signature 
to a document turns the whole document into a statement by the person who 
signs it If it is an agreement it must be shown who executed it Marl hi 
p 60 Direct evidence of the hand writing is not necessarv under this section 
Need anta v Juggobundhoo 12B L R App 18 This section does not require 
the subscribing witnesses to a document necessairly to be produced Nor does 
the Act require the writer of a document to be ex immed ns a witness Abdool 
Alt v Abdooi Ruhman , 21 W R 429 The proof of hand writing and signature 
under this -section must be by any of the recognised modes of proof, and, amongst 
others, by statements admissible under s 32 of the Evidence Act Abdulla v 
Ounmbai, 11 B 690 The execution of a document cannot be deemed proved 
as it is required by the Evidence Act merely because it is proved in the 
sense of the definition of “proved That definition of the word “proved must be 
read along with s 67 of tho Act until it is proved that the signature purporting to 
be that of the executant i» in the hand writing of the executant the Court cannot 
proceed to consider whether the execution is proved In other words section C7 
makes proof of execution of a document something more difficult than proof of 
matter other than the execution of a document Salad v Mt Tamiz Rano 107 
Ind Cas 564 = A I R 1928 A 303 But it was never intended bv s 67 of the 
Evidence Act that direct evidence of handwriting was always necessary but that 
section merely stated with reference to deeds what was the universal rule in nil 
cases that the person who makes an allegation must prove it and lays down no 
new rules as to the kind of proof to be given it was never intended bv * 60 
either to exclude circumstantial evidence of a thing which could be seen, beard or 
felt Where the signatory of n risk note admitted having signed it held that the 
fact of execution of the document was properly proved Rarah \ The East 
Indian Railuag 48CL J 32 = 111 Ind Cas 792 = A I R 1028 Cal 493 

Under s 67 of the Evidence Act no particular km 1 of proof is required tor 
tho purpose of establishing the fact of execution , it must nevertheless be shown 
to the satisfaction of the Court that the mark or signature denoting execution was 
actually fixed to the document by the pprson who professed to execute it A 
Court is not bound to treat the registration endorsement as conclusive proof of 
the fact of execution If there are suspicious circumstances attending the execu 
tion of the document such endorsement cannot be resorted to for the purpose of 
holding that the execution has been proved Jogannalh v Dhiraja 5 0 L J 
191=16 Ind Cis 279 Under this section* a document can be proved by nn\ 
Witness Rambemmnl v Raghaia Chariar, 71 Ind Cns 390 Where a register 
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alleged to belong to a particular association is produced in outer to prove that c n*j 
certain members of the association took part m n meeting of tho association and *" 
put their signatures on register in token of attendance it must be proved b> oral 
testimony that the register was m fact a register of nth nd nice kept for the 
purpose of recording the names of tho persons who were piesuit at meeting on a 
date appealing over their names and it must further bo shown that the signatures 
were m fact tlioio of the persons whose names so appealed 6 arup tungh \ 

Empcioi 83 Iml Cis 22 = 1925 Lah 299 In delivering the judgment IfouleJ 
said “TUeio is no evidence is to who wrote down the names which appear on 
the page in question It is suggested that the names or signatuies 
were written out by the persons themselves under the dntf which 
appears nt the heading of the paper But no witness lias been 
produced to identify these signatures The learned factions Judge has 
considered that the meie fact that a person s name appears on such a 
document is proof that hi signed it It is obvious that when this registei was 
produced it was necessary to show by oral testimony that it was in ficta regis 
tei of attendance kept for the purpose of recording the names of the persons 
who were present nt a meeting on the date appearing ovei their names The 
next essential step was to show that the signatures were in fact those of 
the persons whose nunes so appeared This, is done in most ca«es by produ 
cmg the writer himself but ns in the present case the writers were the accused 
peroons and could not give evidence some persons ought to have been produced 
who actually saw the signatures being written, or a person who was acquainted 
with their handwriting to prove those signatures oi the) could have proved by 
comparing the handwriting of the signatures in question with an) writing 
proved to the satisfaction of the Judge to be genuine As no witness was 
called to testify to this document in nn> waj whatsoever, it is obvious that 
these essential requirements were not attempted to bo fulfilled The document 
accordingly is not wJiw'sibJe in evidence in the absence of oral proof of its 
nature null authorship, and even if it were admitted it docs not prove the pie 
sence of tho petitioners nt the meeting in the absence of proot of the identit) 
of their signatures ” A certificate is not admissible m evidence if the writer 
of the certificate is not produced in Court anil examined ns a witness Peter y 
Makomcd, 22 Ind Ci' G51 The ordinary method of proving handwritings 
are (1) by calling as a witness a person who wrote the document or saw it 
written, or who is qualified to express an opinion ns to tho handwriting bj 
virtue of section 17 of the Evidence Act, (2) by n comparison of the handwriting 
as provided in section 73 of the Evidence Ac*, and (3) by admission of the 
person against whom tho document is tendered A document does not prove 
itself, nor is an unproved signature proof of its having been written by tho person 
whose signature it purports to be ir Per Moot erjee J in Sarojiui v Ilau Da?, 

2G C W N 113 nt p 119, see al=o Gunga Pa shady Indcijit, 23 W R *90 P 
C To prove tho execution of a bill of 'ale executed in their favour b) the plain 
tiffs* father tho defendant called n Kazi who deposed that the vendor cuno 
before him accompanied b) witnesses, and acknowledged the execution of the 
deed which was then registered The lower appellate Court found it was sufh 
ciently proved On speci il nnpeal to the High Court it was contended tint 
tho execution w is sufficient direct evidence of the handwriting of tho executant 
was not necessary under section 07 Ndl onto v Jagabandhoo 12 B L R Ap 
18, see nBo Ilaria v Manat Cltand 27 Ind Cis 860, Lalnni v Bala, 77 Ind 
Cis 793= 18 N LR8> 

Signature Sigmturo is a formality which is almost universal Some- 
times, but less rirely, sealing is substituted for signature, and sometimes both 
arc usod If a person cannot write and has no Seal, lie general!) makes a mark 
and some other per on writes his name lfm A- Pi p CO All that is required 
is that tho signature mu t be b> n person who is con c cious of his act a mere 
mechanical movement of the hand is not sufficient halee Tara v Kobui 21 
W R C R 81 Tho signature mi) be 'tamped Jcnl ms Gams ford, 3 
Sw A Pi 93 Tho signature must he made with the intention of executing n 
document lb Mi ye . » (1903) P 353 An assumed name or initial may he 
considered ns n mark In boms Saiory, 15 Jur 1012, In boms Redding, 2 
101 
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S 68 Rebcrts 330, Nanab Slier Mahomed v Du Commissioner, 53 Iml Cas‘134=7 0 
L J 106 A mark is a mere symbol and does not convey any idea to a person 
who notices it, often even to the person who makes it Journal v Saratmam, 
2 C W N 642 = 25 0 911 » Rajendra v Jogemha, 11 M I A 67 The use of 
pen and ink is not necessary for signing Jenkins v Qainsford, 3 Sw & Tr 
93 In that case Sir CiessucU Crcssucll said Whether a mark is made by a 

pen or some other instrument cannot make any difference neither can it in 
leason make a difference that a facsimile of the whole name was impressed on 
the Will instead of a mere mark or cross The mark made by the instrument oi 
stamp was intended to stand for and represent the signature of the testator In 
the case wheie it was held that sealing was not signing, the seals were affixed by 
way of a signature So execution of i document can be made by ifhxinga 
mark on it Taylor v Dcnmy 3 Ncv & P 228 , Bal er v Denning , 8 Ad & Ell 
94 , Donehj v Broughton, (1891) A C 435 

68 If a document is lequired by law to be attested, it 
slnll not be used as ev idence until one attest- 

of document paired >"g " ltne c ,s least been ca ! le( } tol tj ie 

by law to be attested purpose of piovmg its execution, it fcneie be 

an attesting witness alive, and subject to the 
piocess of the Couit and capable of giving evidence 

“ Prov ided that it shall not be necessaiy to call an attesting 
witness in pi oof of the execution of an) document, not being a 
will, which has been legisteted in accoidince with the piousions 
of the Indian Regibti ition Act, 1908, unless its execution by the 
^ person b) whom it puipoits to have been executed is specifically 

denied” a 

General Nature and Policy of these Rules The general notion of 
preference which insists that a particular witness shall be called before another 
tan \>e called rests on the supposed excellent position of that particular witness 
to obtain knowledge of the matter more accurately than any other person His 
opportunities of knowledge it must be supposed have been not only better than 
those of others but so much better that it would be a palpable risk of injustice to 
proceed in the trial without endeavouring to obtain him Moreover such a rule 
shoull be applied only where the class of witnesses thus preferred enn bo 
designated with some precision and certainty , because the paity required to 
call him must in fairness be able to know beforehand in order to summon 
them, the per>on or persons to whom the rule will be applied by the Court on the 
trial Finally, such a rule obaiou ly assume-, nothing is to the precise nature 
of the witness s testimony He may on appearing afhrm or deny the existence 
of the fact in question , he is required to be used but without any assumption 
that lie w ill saj the one thing or the other thing and merely with the a sumption 
tint wlntcver he can contribute will be worth hearing In other word , such a 
rule is a rule imposed by the law by way of insuring a supply of trustworthy 
testimony which otherwise the partisan interests of either side may fail to furnvdi 
If igmorc % 12b G 

History of the rule As regards the requirement says Professor James 

BtaiUcy Tnaycr that the proof of the execution of an attested document must 
ho by the witnesses if the} can bo had this, also, has a clear and very old origin 
Such persons belonged to that very ancient class of transaction or busine s 
witnc scs, running far back into the old Germanic law who were once the onl> 
sort of witnes os that could be compelled to come before Court Their allowing 
them«cl\es to ho called m and ‘•et clown ns attesting witnesses was understood 
lo be nn assent m advance to such n compulsor} summons. Proof b} witnesses 


•This proviso Ins been added bj the Indian Fvi lence (Amendment' Act, 
192G (\A\I of 1920) 
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could not be made by those who raerefy happen casualfy to know the fact £> 68 
Ho\vc\er exact and full the knowledge of any person might be, he could not, 
in the old Germanic procedure, be called m Court as a witness, unless he had 
been called at the time of the event as a pre-appointed witness It was a part of 
such a sj stem and in accordance with such a set of ide is that witnesses formallj 
allowed their names to bo written into deeds* m large numbers. When jurj 
trial, or rather proof by jury, ns. it onginallj was came in the old proof bj 
witnesses was joined with it, when the execution of the deed was denied, and the 
same process that summoned the twelve, summoned also these witnesses The 
phrase of the precept to the sheriff was summone duodccim (etc , etc ,) cum alns 
Ihe presence of the^e witnesses was at fiist as ncces^arj ns that of the jur> 

Great delays and embarrassments attended such a requirement where the number 
of witnesses might be so great the jurj was cumbersome enough m an\ wav 
Accordmglj in 131b the presence of the witnesses was made no longer ftb olutdj 
neces«ar> , thy must ‘Hill be summoned, but the "a e might go on without them 
After another centur> and a half the process against the witness became no 
longer a necessity It was not issued unless it was called for After still another 
centurj , in 1562 63 process agnmst all kinds of witnesses was allowed, re 
quinng them to come in not with the jurj or as n part of the juiy, but 
to testify before them m open Court, and then the old procedure of sum 
moning such witnesses with the jurj seems to have died out Such process 
against witnesses sajs Cole (1 Inst 6 l published in 1G28) referring to 
tho old process * has v an i shed ’ There was never a time when such witnesses, 
the regular transaction witnesses, could not in one waj or the other be 
summoned and compelled to come in As regards ordinal y witnesses to the 
jury, compulsorj process seems not hive existed before 1562 {St 5 Ehx c 9 
s 6) &ince 1318 the attendance of the transaction witnesses might bo dispen 
sed with if they could not be got, but tho necessity of summoning them existed 
for mo->t of this long period As late as the enrlj pirt of tho eighteenth century 
it w vs doubtful whether a deed could be proved at all if the attesting witnesses 
came in and denied it Half a century Inter Loul Mansfield, while reluct intly 
yielding to what he stigmatized ns a captious objection, that > on must produce 
the witness dechred that It is a technical rule that the subscribing witness must 
be produced and it cannot be dispensed with unless it appeared that Ins 
attendance could not be produced And still a generation later, m 1815 Lord 
rilenborough (in H v Hurrinuorlh 4 SI AS 350) in asserting the same thing 
svvagelj thrust out all arguments against this doctrine, and slimmed the door 
on them ‘The rule’ he said ‘is universal that jou must first call the subs 
cribrng witness If any general rule is to prevail, this is ccrtainlj ono that 
is ns fixed formal and universal as nnj that can be stated m a Court of 
Tu=tico ' ” Fhaijer Prcl Ti Ei pp 502,503 

Reason and Policy of the old Rule Stuctfy speaking there is no sufficient 
reason to maintain tho original rule ns stated bj Lord Ellcnborough (in It v 
Ihrrmguorth 4 M AS 350), as a part of the new and ratiocinativc sjsfem of 
I vidence that began to be formed b> the end of the 17U0 S So on this point 
there is considerable difference of opinion among the great Judges Not being 
able to make a departure from long tradition, insufficient and inconsistent 
reasons for enforcing the rule have been laid down in support of u The rule 
thus stated bj Loid Ellntbotough L C J in if v Hat ringuorth 4 51 AS 
350 In ns much as they arc plighted witnesses, the knowledge thej have 
upon the subject is essential, and if it can be procured must be forthcoming ’ 

See also Bar tics v Tiompoushj, 7 T R 205 In Getapith\ Wider 10 C B 
090, 090 Ins attendance was in®! ted upon because “he i& the witness agreed 
upon between the parties’ Whynan v Garth 8 Exch 803 ^ome of the 
Judges assigned the reason of the rule to the convenience of cro 0 "* examining 
nn attesting witness as to the circumstances of the execution In ilaimcts v 
Portaii l r«p 241, llianlcy L C J s nid The rule was founded on the 
principle that there should he an investigation from the sub'cnlung Witney of 
wont took place at the time of the execution of the instrument The samo 
rei«on is reiterated bj Jc Blanc J m Call v Dunning 4 Ex t 54 where be 
saw A fact maj be known to the subscribing witne s not within the 
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S 68 knowledge or recollection of the obligor, and he is entitled to avail himself of 
ill the knowledge of the sub crilnng witness relative to the tnn action n See 
nlsope? IthwstJ in Abbot \ Plwnbc 1 Doug 216 The objections to this rea«on 
ire numcious First it is inconsistent with the rule it elf, for the rule applies 
even where friucl duress, and time ire not in issue nnd even where the maker 
himself is competent is n witness Again the ittestor is m practice not usually 
i per-on who 1 nows any thing about the circumstances preceding the document’s 
execution or knows more than any other person w ho by being present could Iw 
a qualtfie l witness Email} if the witness does possess speci d knowledge about 
some affirmative issue, the opponent is the proper person to call the witness, 
if he desires him So this rule has no justification in its original broad form 
T! ifjmoie § 1288 

Reason of the departure from the old rule, and Principle underlying 
the section "Wc do not purpose to meddle with the preapjointcd evidence of 
execution required either by the Legislature or bj persons cieatmg powers 
but we think it deserving of serious consider it ion whether this formal proof 
ot the execution of written documents may not in other cases be dispensed with, 
where the execution is eithei admitted or capable of other proof The principle 
ou which the necessity for producing the attesting witness rests is that the 
witness is supposed to be conversant with all the circumstances under which 
the deed was executed But it is notorious that in practice the attesting witness 
in the majority of instances knows nothing of the transaction , the instrument 
having been prepared a clerk a servant or a neighbour is called in to attest it 
Added to which as parol testimonv is not admitted to contradict oi viry the 
terms of a written instrument the occasions are few indeed where the evidence 
of the attesting witness goes further than to prove the execution of the writing 
On the other hand the necessity of calling the attesting witness, where the 
execution of the document is not the real matter in dispute and where there are 
no concomitant circumstances to be inquired into is often ittended with 
difficulty ind expense and sometimes leads to the defeat of ju tice Ciseshave 
occurred where in tracing a title numerous witne -es from distant parts have 
been rendered necessary to prove the formal execution of deeds though their 
execution was not really in dispute and the handwriting to all might have been 
proved b\ a single witness and doubtless would have been admitted but for the 
difficulty which it was thought could by the existing rule be thrown in the w iy 
of the party alleging title It al-o sometimes happens m the course of a cause 
tint the adver ary s case* renders it necessary to give m evidence a document 
which it w is not supposed would be required, or a document is produced by a 
witness on his subpoena winch turns out contrary to the expectation of the 
party requiring it to bo attested the attesting witness is not nt hand yet the 
signature ot the p irty might be easily proved or the witness producing the 
mstrununt may have heard him admit the execution nevertheless the document 
cannot be received and the partv lequiring it loses his cause »\ hen the 
genuineness of the document is not really in depute it is clear that the jiarties 
ought not to be limited to any particular witness to prove the execution \\ lien 
the genuineness is in dispute the party producing it will be Mire to call the 
attesting witmss as the nb cnee of the latter would throw 'he greatest discredit 
on the instrument Wo therefore r» commend th it except in ca es where the 
evidence of atte tAtiOft t requisite to the validity of the instrument an attesting 
witness need not bo c died Common Law P>ocedurt Commission Second 
flrporl (Ib’iT) ]> 23, U i/jmoit Cat Pi p 24G 

Attestation of documents— calling of witnesses No document can be 
ihiI in evidence Unlo--> it gentunene 3 bn-. be<n either admitted or e tablisbcd 
bv proof nnd tin- proof should be given Iiefore the document is accepted Sections 
t»S to 72 lav down omc elaborate provisions as to the calling of attesting witmsses 
wlun tin geniiioeiie s of the document Ins to be proved 1 farltyPi 61 lhoso 
sections have no direct liearmg on the question is to whether thi nttc Intion vv 19 
iu cording to 1 iw fhlf nsfma \ \atain Sha 13 N LB 21 Section 72 lays 
down that an attest* d document not required by law to be attested, may be 
proved n if it was uintte ted Section G3 is nppli able to cases where a 
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document i> requited hj law to be attested Ktimcat v Ghugi 10S Ind C*i s 
57 But even in "itch a ci o it is not neccs^ar) to call an attesting witness m 
proof of the execution of tbt document, not being a lull requned by law to be 
itlc-ted, unless ifc» execution b> the per on b) whom it purports to h we been 
executed 19 spec ihcrtll) domed Lafho Teuan v Lalillocrt 101 Ind Cis 632 = 
A I It 1927 Pat 403 To pioie mils loqmred l>> law to be attested, an attest 
in,, witness should alivajs be called, if there be in attesting witness nine, and 
subject to tbo process of tbo Court and capible of giving cudenco Tula Swgh 
\ Gopal Sinqh IP L J 369, Karitnnlla\ Qxtdai, b2 Ind Cas 300 Where 
all tbc atte ting witnesses are unainilable, it is sufficient to prove the hand writ 
ing of one anil tbe execution of the document b) other c\ idonce { I ide s 09) But 
execution of i document will be sufficiently proved when it is admitted b> the 
put) himself who has executed the document (Fu/cs 70) So ilso where a 
document is tlnrt) )< us old the Court maj in its discretion presume the gomtine- 
ness ami due execution as well is attestation of the document ( I tdc s 901 
1 ho Court shall pi esume also that ever) document called for and not produced 
after notice to produce, was attested, stamped and executed in the manner required 
bj Iiw (8 89) Phis presumption cannot hefrehutted b) theparfi who has not 
pioduccd it, after due notice, in ns much as he cannot u«e it nfterwards as cU 
denu w ithout the consent of the other part) or the order of the Court (s 164) 
When the nttesung uitne-s decries the execution of n document or does not rtcol 
loct it its execution may ho proved b) other evidence I ide s 71 

Scope of section 68 The objict of placing more than one attestation upon 
a document whethu at tho partis s loluutar) instance or b) requirement of Im 
is ordmaril) not to demand the combined testimon) of all at the trial hut nitrel) 
to prowde b) ml) of caution a number of witnesses, so that the contingcnoa s 
of death, remov il of residence and the lih may be guarded against and one 
witness at lcist maj bo available But a main object in statutes requiring 
attestation as in element of vilulit) is to surround the act of execution with 
c rtun sife guards the object of securing evidence for litigation is a secondar) 
one If vjmotc § 1304 In Wnyht v Tatham 1 AtlE 3,23 Ttndal C J "aid 
'It may be observed, howeier that the Statute of Frauds did not look primarily 
to the mode of proving the Will when contested, but to the sccurit) of the testator 
it the time of the execution of the Will the statute intending that three witnesses 
should ho in the nature of guards or securities to protect him m the execution of 
lus Will against forte or fraud or undue influence The proof of the Will h> the 
three w tnc&ses supposing it should afterwards come in contest onl) is m inci 
dental and secondary benefit, derived from the mode of attestation It ia 

well settled that in an action at law it is sufficient to call only one of the subs 
cnbing witnesses, if ho can speak, to the observance of all that is required h) the 
stitute” Doc v Letts 1 C <\,P 574 In Bullen y Michel 4 Dow 297, 631, Lmd 
ridon said 'The) usually call one witness leaving it to the other sid<, 
if the) think pioper, to call the other witnesses, According to English common 
law the rule was the same so fir as other documents requm d to be attested were 
conccrmd Holdfast v Doidinq 2 &tr 1251 But in English Courts of 
Chancer), the pnctice seems to have been to call all the required number of 
nttcatois at least unle-s the Chancellor-, discretion was exercised to the contrar) 
IViqmoie § 1304 see also Oqlc v Cool 1 Ves Sr 177 Grayson v Jthnsoii 
2 Ves Si 451 460, Dinficld v Lambert 1 Dick 337 Bud v Butlci 1 Dick 
3371 Pond v C/eaicj, 2 Bro C C 449 504 Pitxhei best v Filzhcrbcsl, 1 Bi 
G C 231 , Can my ton v Payne 5 Ves Ir 401,411 Bootle v Blundell 19 Ves 
Ir 491 \lmchchea\ IT andiope, 2 Russ 441 Tatham v If light 2 Russ A 
V>1 1 3 16 According to section 6S of thoEvidcncoAct to prove the execution 
of a document lcqiuicd b> lawtobe ittestod, at least one of the attesting witne scs 
must be called to prove the execution of the document if mi) such witne s be 
available A piovi o to this section ha» been added b> Act 31 of 192G Isow it js 
not neces ar) to call the ittesting witness in proof of the execution of a registered 
document, not being a Will unless its execution b) the per on b) whom it purports 
to hive been executt (1 is sptcificall) denied Lai ho Teuan v Laid Aocri, 
101 Ind Cis. 022=A I R 1927 Pat 403 This section applies onl> to ci«es 
a document is required to be attested There i« no rule of liw in force 
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S 68 in tho Punjab which requires baht entry to be attested nt nil haiiuar Ham v 
Ghugi, 10^ Inti Ca* 37 = A I R 1028 Lab 1J8 A mortgage died <-igncd In 
the mmk'iimn was attested by throe witneote** In n suit on mortgage its 
f\(Cution w ns not eptu fiinlly domed hut the plaintiff sought to prove the sum 
luo of the attesting witnesses having Ik on (lend the third was called, hut he 
depowd that he attested the deed in the absence of the executant It appeared 
however that one of the attesting witnesses who were dead had appeared before 
tlu- sub Registrar and attested the mark by the exiaitnnt The execution was 

al-o spoken to hi the writer of the document who was examined ns a witness 

Held that under this section it was not necessary to prove the attestation hec»u®c 
the ex« cution of the mortgage was not specifically denied Yalitb hhan\ 
Guljai l\han, r »2 B 219 = 30 Bom h II DG r >=JllIml Cas 287= A I R 1928 
Bom 2Q7 An account book is not a docununt which required by law to he 
attested and this section has no npplicition to a cwo in ninth «uch account 
hook is produc'd in evidence Lmvtioi \ Amboda Prasad AIR 1930 All 
38 1 hero is no lnw which loquires the attestation of a 6ale deed so far as the 

Punjab ix concerned Tin- section him therefore no application to •'ale deeds in 
that province Valiaiaja of Jaridkot v Anant Ham AIR 1929 Eah 1 Out 
of the three attesting witnesses being alive the plaintiff called one witness and 
when he reeled the plaintiff proceeded to prove the document by other evidence 
Held there was i full compliance with the provisions of s* G8 and 71 Hanlon 
AJiv Ourudas Kapali AIR 1929 Cal 188 = 33 C W N 248=49 L I» J 10 
Where no attempt is made to prove a mortgage deed either hv calling in an 
attesting witiie®s or even by putting any question to the scribe of the deed, who 
was examined as a witness, rigmling the attesting witnesses or attestation, the 
document cannot bo used as evidence Jinan \ Dahp Sunjh, A I R 1929 All 
389 = 27 A L J 5S8 The amendment by Act 31 of 192G, is a provision roh 
ting to procedural lnw and not a substantive law and thcrofoie must be taken 
to he retrospective in operation Thai/annnal v Afuthu Kumar Suaim AIR 
1939 Mad 881 Where the executant of a mortgage deed, the writer of the 
deed and the attesting witnesses lnve all died, having regard to the new dcfim 
tion of attestation m s J f P Act ind to tho varied mode of proving a regis 
tered document as amended by s 68 Evidence Act, it is sufficient to s ati fy 
the Court tbit the execution which was not specifically denied wis «o probable 
that a prudent man ought undei the circumstances of the case to act upon the 
supposition that it was so executed Pammalv Abdul AIR 1929 Sind 235 
To satisfy the requirement of this section an illiterate attesting witness who 
put his mark in the moitgage deed can be cilled Chuanjdal v pooma 
12 A E J 1114 Sections G8 to 71 of the Evidence Act deni with the manner 
in which the fact ot execution mav be proved by w r itne«ses or by admission 
and have no duect be irmg on the question as to whether the attestation was 
according to lxw The sections proceed on the assumption that the attc ting 
witnesses referred to are attesting witnesses wi’hm the meaning of the Jaw 
requiring the document to be attested If thr fact that there are any valid nttes 
ting witnessis is drmed it has to be proved like any other disputed fict If the 
execution is admitted no other proof of mere execution is requ red and if the 
document on its face purports to have been attested bj tbe required number of 
attt sting witnesses and if it is not denied that they were atte ting witnes es then 
the quo tion of valid attestation does not arise or if it be consult re d that it 
arises then the maxim omnia praesumentui ute esse aclac comes m it 
however it is denied that the attestation was according to lflvv tho P (, ’,® 0 P 
relying on the deed ns an attesfi d deed must prove this Id p anj other fact which 
is not admitted Even if due attestation is not denied but evidence on tho 
subject is given the Court cannot ignore the evidence There can bo no due 
attestation without execution, and if due attestation is not proved or disproved, 
the f let of execution is of no avail so far as the validity of the deed as a 
mortgage deed is concerned' ball ishan v Narain 8/m 13 N E R 21 By 
tlie terms of this section when its provisions ire not complied with a document 
cannot be u ed ns evidence at all as a document either requiring attestation 
or in fact ntfcs ed but tin does not prevent it From being used in evidence is 
something else or for anj other purpose Section OS is subject to the limitation 
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uz , that if the documents were tendered m some other proceeding for the pui 
pose of pro; mg the h vnd writing of the scribe, 16 could not be objected to upon 
the ground that no attesting witness bung called to pro;o it, it could not be 
used in evidence at all Molt. Chatul \ hallo, Piosad, 10 A 25G= 1G A L J 
121 = Hind Cas j 9G The Ian as laid down in s GS of the Evidence Act is 
impel itivc and does not on the face of it admit of nnj relaxation except in tho 
eases provided in s$ b9, 70 and 71 of the Evidence Act Sadhannja \ Qow 
Ghandia Paul, £ 5C L T 471=27 C \V N J3i = GSlud Cas 8G Where n 
mortgagor admits having signed tho mortgage nought to be enforced but couples 
it with a denial of the pro-ence of the attestors at the tune of 'ugmng the mort 
gigo the inortgigeo must prove tho execution of the mortgage bj calling at 
least one attesting witness to prove the attestation Aijun Chandia \ A atlas 
Chandra, SG C L J 373=27 C W N 203 = 70 Ind Gas 532 Wheie there is no 
proof of execution of a Will the identification of the handwriting of the attc^tor^ 
does not pro; c execution 1>> the testator Khan Chand \ Mt Jauandi, A I K 
1923 Lab 174 The direction in section 08 of the Evidence Act is nundatoiv 
and there is no distinction diawn b> tho section, between documents which 
are the basis of a suit and those whose production is leqmrcd for a collateral 
purpose, so f ir as their admissibility is in question Attadlt Pain v J lahbub, 
79 Ind Gas 725=10 0 L J 525= A I H 1921 Oudh 02o Section GS of the 
Act applies both to primarj and stcondar; evidence Sheik Kannmllah ; 

Q udar, E R 5 A 086= A I R 192o All 5G The provisions of s G8 are 
mandatory and it is not controlled by « 90 Tho mere fact that the only nirvi 
; mg attesting witness is considered hostile by the party does not relieve him 
from the duty of examining him ns a witness, nor is it enough that summonses 
and warrants had been issued, upon the witness and the witness had failed to 
appear but the process of the Court such ns are mentioned in Order XVI 
rule 10 Civil Piocedure Code, have all got to bo exhausted Oohinda Chandia 
Paly Puhn Behan 31 C W N 215 = 93 Ind Cas 147 = A I R 1927 Gal 102 
Inn mortgage suit the plaintiff maj to rebut the evidence of the only attesting 
witness who gives evidence, call the writer to prove that tho document was exe 
cuted by the mortgagor anil attested b> two attesting witnesses It is not necessary 
in such a case that the writer should also be an attesting witness Lai shiv an 
v Krishnaji, 10o Ind Cvs 7G9 = 29Bom L R 1425 

Attestation, meaning of In this Act there 13 no definition of the word 
‘attestation’ In tho Transfer of Property Act, there was also no definition of 
the term attestation The defini ion of * attested hns been newlj added to the 
Tnnsfcr of Property Act by Act XX\ II of 1926 That definition has been 
liken verbatim from section G3 of the Indian Succession Act (XXXIX of 
1925) “Attested in relation to an instrument means and must be deemed 
alwajs to have meant attested by two or more witnes es each of whom has 
seen tho executant sign or nfhx his mark to the instillment, or hns seen .ome 
othei person sign the instrument in the presence, nnd bj the direction of the 
executant oi has received from the executant a personal acknowledgment of 
his signature or mark or of the signature of such other per = on, and each of whom 
signed the instrument in the presence of the executant but it shall not be 
ncce-siry that more than one of such witnesses shall have been present at the 
same tune and no particular form of attestation shall be necessarj ( Section 
3 of the T P Act ) In Bnjamv White 14 Jur 919=2 Rob Ecc Rep 315, 
D> Luslnngton observed ‘Attest’ means that persons shall be’pre^ent nnd see 
what passes and shall when required bear witness to the ficts ’ So ‘attest’ 
means merely to act as n witness which might be done without subscription 
Pickets v Lophts 4 YilG 919 , Fieshfield v Peed, 9 M &, W 404 , Burdelt v 
Spilsbimj, 10 Cl ilT 340, Hudson v Pari er, 1 Rob 14, Fouly Kettle L Iv 
9 B D 139 But upon the construction of the Act it is clear that no attestation 
will satisfy the lequirements except through tho outward mark of subscription 
Per Su C Ciessitell in Chaillon v Ihndmarsh 28 L J F 132 ‘To attest 
is to bear witness to a fact Take an example, a notnrj public attests a 
protest, ho bears witness not to the statements in that proti&t, but to tho fact 
of the making of tho e statements , so I concave the witness in a Will bears 
witness to all that the statute requires attesting witnesses to atte&t, namety, 
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S. 68 thnt the signature vuis made or acknowledged in their presence” Hudson v 
Pail e i, 1 lloli 14 12G) In Roberts \ Phillips, Lord Campbell Chef Justice, onnn 
cm teil the ime rule ns regards the won! "attested that the w itncssos should he 
present ns witnesses nml r« it signed b) the testator And the nrmtiolt tv as 
given efiVct to in the Home of lords m Durdelt v Spihbury, 10 Cl A I HO 
Hiae tho Loul Umwellm summed up the com liision in these words "I he 
party who “ics the Will executed is in fnct n witness to it, if ho subscribes ns « 
witness he is tin attesting witness Hie ntti -dalion of certain mortgage deeds 
by two witnesses nijuircd by section 09 of tho Transfer of I’ropertv Act is 
attestation of tho actual fact of the execution ohamu Patter v Abdul Kudu, 
10 C W N 1009 P t I he witnesses must see and be conscious of tho net done 
and be able to proic it by tliur own evidence the) must be both im ntallj and 
bodily picsent, for if not the) might be nslcep or intoxicated or of unsound 
mind Per Di Lushmgton in Hudson v Paiker, 1 Kob at p 21 In hilhcl 
(l%i) 3 b A- I 578 S*» Ooiell Barnes «aid * \ on cannot be a witness to an 
net th it you arc unconscious of In m) view, at tho end of tho translation 
the witness should be able to My with truth ‘I know that this testator or testatrix 
signed this document’ * A witness should bo present at its execution and 
should U stif) thnt it lms been executed b) the proper person Prcdt field \ 
Reed, 9 M & \V 104 see also Shaip v Buck, 8 Q 11 D 111 Ttann v taxman 
Row HI) 41 = 10 Bom L R 913, l)ahehand\ Lain, 41 11 403, Radii % 
ibduh 43 A 25G S ashtbhusan a Chandra 33 C GSl , Ilnahibi v Ram Hut 
30 C W N 3G1 (P C) Again in the ca^cs of foul \ KeHle, 9 Q 13 D 139 
and Robots v Phillips 1 L A II 130 = 24 L J Q II 171, it w is held th it to 

attest an instrument was not merel) to subscribe ones name to it ns having 
been present at its execution but included also essentially the piesenco in fact 
at its execution of ‘■omo disinterested person capable of gning evidence as to 
whit took place These cases contemplate as a requisite of a good attest ition 
th it the document must hai o been executed in the presence of an attesting 
Witness who subscribed lus name to the instrument m token of tins circum 
stance Sarungigai Beqam v Doiada hant, 3? G 52C = 11C L J 5G3=14 C 
SV N 794, sec also Ganqa Pan, had \ Ishri Per shad, 45 C 748 =27 CL J 
548 Deonaram v An/ ur, 24 A 319 (F B)Pianlrishna\ Jadunalh 2 C 33 
N G03 , Qinndia v Bejoij, 2G C 246=3 0 3V N 84 , Dinomouee v Danbchaui 
7C 3V N 1G0, Saslnbhusan v Chandra Pcshkar, 4 C L, 41 =-33 C 8GI 

In IPi el ham v Marquis of Bath L R 1 Fq 17 (24) it was ruled b> Rowdy 
1/ R that co executants cannot be regarded as attc tmg witnesses because the) 
do not sign the deed for the purpose of attesting the execution, but with the 
object of conveying the interest the) have in tho property to transfer The 
saint view is supported b) the case of Seal \ Clarulge 7 Q B MG where Lord 
Sdborne held that a per&on who is a party to a deal cannot bo regarded as an 
attesting witness on the ground that if the person for whose benefit the instru 
inent is executed is allowed to be an attesting witness, the very object of nttesta 
tion, namel) the prevention of fraudulent mal practice, may bo complctel) 
defeated Hu, principle on which the rule is based wiscleaily set forth in the 
cisc of Amici v T Voodwoith 58 Ohio 86 ‘ Tile true rca&on of the di qualification 
is that to permit a grantee to attest as a witness the execution of an instrument 
made to himself or take its acknowledgment as an officer, where its attestation 
and acknowfi dement are necessary to give it vdubt), would be against public 
policy, and practically defeat the real puipose of the law which is to prevent 
the perpetration of frauds on grantors and afford reasonable assurance to those 
who deal with or on the faith of such instruments that the) are genuine and 
represent bona fide transactions ” This view was emphasised in the case of 
Donoianv Sauil Anthony Co SN D 5S5 (Am) where it was observed that if 
the contrary view were maintained the provisions of a statute requiring the exe 
cution of a mortgage to be attested bv two witnes es, might be nullified, and ns 
illustration it was observed that f ‘n mortgage may be given by two persons to a 
third the mortgagee na a) attest and the mortgagors one for the other then a 
per-on mvj give one mortgage to two persons, these two may furnish the alte ta 
lion an interpretation of the statute winch renders such a contingency pos able 
isclearl) inadmissible, because, there would be no guarantee of the bona files of 
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the transactions ” Tins line of reasoning appears to bo based on good sense, § eg 
ami is consistent with tlu principles of justice, equity and good conscience, 
iccouling to which tlie Indian Courts nrc bound to decide Per Moo! crjee J in 
Sui itnqi'ju) Begum \ Butorin Kant Miticr 11 C L 7 5G3 (572) = 37 C 320 = 

14 C W N 974 

Presence meaning of— Signatuie of a Purdanashin lady— howto be attest 
ed Sued in his Law Dictionary states, that when A executes a deed m the 
presence of B, and B «tgn» his name on the document ns a token of Ins having 
witnes Cil As tx« cution, 13 is said to attest the execution The Standard 
Dictionary tlehnes Attestation to bo the subscription by a person of Ins name to 
a written instrument, to signify that the snne was cx< cuted in his piesence See 
aKo Ihdtj v tlahe (1892) 1 Q B 203 Now the question is when may an 
instrument be deemed to hate been executed m the presence of a witness It 
miy be generally state l the result of the decisions, that presence involves two 
ideas, namely, mental cognition of the act and physic al contiguity in other 
words the person in who e prescnco the act is done must be able mentilly to know 
what is being done and what is done m the presence of a person, must take 
pi ico in physical proximity to lum, though it is impossible to lay down my 
inflexible rule ns to what tfe 0 reo of proximity is es a enti il This may he illus- 
trated by a referenct to three leading decisions on the subject which will show, 
to what extent judicial decisions hu\c gone lu one of the earliest cases 
on the subject, Ccmon a Dade, 1 Bro C C 99, it was held that when 
the testatrix s it in lur carnage opposite to the window of the attorney's 
office, in which the Will was attested, the attestation was \ ilid because 
the testritnx might see the witnesses through the windows of her carnage and 
of the office Again in Kenton \ ClatJe, 2 Curt 320, a tcstatoi intending to 
execute a codicil signed the sime while lying m bed, there being present m the 
room the two witnesses who attested the codicil, the curtains it the foot of the 
bed were however drawn at the time to screen the test itor from the fire place , 
tlu result was thit one of the witnesses could not actually see the testator sign 
his naino nor could the testator ^ee that witness subscnbe the codicil as attesting 
it Sti He brrt Jennet held that the codicil was v dully attested as the testator 
and the witness signed their names in the presence of each other In the case 
of Re Pterctj 1 Rob 278, Sir Hcrbeit Jtnner Fast expressed the opinion that 
lie would be prepared to hold, if necessary that where the testator is blind, the 
witnesses may be said to lm\e attested in Ins presence, provided the position of 
the witnesses be such that the testator, if he had lus eye sight, might h ive been 
able to see them sign I he principle deducible from these cases clearly supports 
the view that wbeie, according to the custom of the country purdanashin 1 idles 
arc unable to appeal before male witnesses, a document which by independent 
testimony is conclusively proved to h ivc been executed by a purdanashin lady, 
may reasonably bo deemed to have been attested by witnesses who were present 
outside the pm dah, and who before attestation satisfied themselves that tin re 
was no fraud and that the document had been actually executed by the Indy 
creened off from their gaze Satunjigui Begum v Batoda Kant, 37 G 520=11 
C L T 503 Tins view has also been a lopted by Diet J in the case of 
Harmongal \ Qanow Singh 13 C \V N 40 and by Stephen and Chattel fee JJ 
in LtiPtosaly Qunga Ptosad, 14 C W N 1G3 A mortgage deed was taken for 
execution behind the pm dah to a puidanashin Inly Her son came from behind 
the purda and said that it had been signed by her The witnesses thereupon 
affixed their signatures to the document, though none of them saw her sign it 
Held that there vvxs no valid execution of the document ns it was not attested as 
required by section 59 of the Trinsfir of Property Act Rai Qanga Pet shad v 
hhriPershad 22 C W N G97 = 48 C 748=34 ML T 547 P C , see also 
Hit a Bibi v Ram Han, 5 Pat 53 (P C) = 89lnd Cas 659 = A I R 1925 P C 
203 A mortgage executed by a purdanashin lady was attested by her husband 
and another witness The husband actually saw the signature being made and 
the other witness was out ide the screen in the same room with the lady and he 
I new hci \oico and heard her ay yes when the document was explained to her 
Held tint the document was duly ntte->l<d in accordance with law Ruhmni v j^**"*' 
Ntlmain 19 C W N 1309 Mje also Sged 7al it \ Zladhusudan, 4 Pat L W f 
103 * 
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scribe who executes the mortgage deed on behalf of the mortgagor cannot be a 
competent attesting w ltncss Iiajaniv Panchananda 23 C W N _90=4blml 
Cas 720 , Paban v Pal hal 34 C L J 498 Upendra v Hukam, 46 C 522 , 
Snslidha) v Pashakah, 49 C 438, but &ee Pian\ Jadu 2C W N 603 Inn 
ca e, the scribe of a document which w is required by law to be Attested, signed lus 
natno it the end of the body of a document but above the executant s signature 
II old, that such signing did not constitute the scribe nn attesting witness, within 
the meaning of this section Palladia v Dalchand, 5 N LB 3=1 Ind Gis 
179, but see Pam Sahu v Gain i Shankar, 39 Ind Cis 153 M here a person 
who has signed a deed as a scribe subsequently asserts that he signed as a 
witness the onus of proving this asset t ion lies \eiy heavily on him Pagcshuai 
\ Barhu 4 Pnt L J 511=53 Ind Gas 79 A Court will be loath to hold that 
in any case a scribe wherover he wrote his name, could bo considered to sign 
the document as an attesting witness unless he actually ‘‘aid so m the document 
llieie is a very great difference between an attesting witness and a scribe and it 
would seem to me that it would lead to attempts to evade the plain words of s 
59 and would also lead to constant difficulties thereafter if the law w is not 
strictly observed since parties might think that they were executing a valid mort 
gage if only one out«ule person w is brought in to witness the document and 
evidence w ould have to be called to show that the scribe ns a mnttei of fict 
signed ts an attesting witness ’ Pa Maclrod G J in Dali Chand \ Shiviam, 14 
B 403=22 Bom L R 136 = 55 Ind Cas 616 A scribe who executes a docu 
ment for and on behalf of the executant is not a peison who «ees what passes 
or “scc9 it executed/ when he himself does the very thing to winch he subsc 
quently signing ns a witness he professe*- to bear witness Snstidhar v Hal sha 
lalj, 63 Ind Cis 507 

Attestation by a Sub Registrar The registration of his Will by a to tator 
and his signature to a certificate of admission of execution, testified by the 
signature of the Sub Registrar, and of a witness is a sufficient attestation to 
« vtisfy tho requirements of section G3 of the Succession Act dmaicHi/ia v 
Aashi, 27 C 169 If n testator, on presenting his Will for registration admits his 
signature on the Will to bo his before a Registrar and is identified before him 
by a witness and both the identifier and the Registrai signed their names on 
the Will as witnesses to the admission of the testator, such attestation is sufficient 
to siti^fy tho requirements of s G3 of the Succession Act Pih/av Nagendm 
11C 129, Saradav Triguna 1 Pat 300 Pajendiav Menol a 1 Pit L R 
267, Don ontndari \ Chander, GC 17 = 6 C L R 30 3, In rc Pogmonce 1 G 
150 Dare ml ra v Chandra, 16 C 19 Mohammad v Alt IJaidat 12 O L J 1 = 
A I ft 1 1923) Ou dh 337 Din Si/cd v Taujahn 1 O L J 591 =2G Ind Cas 
547, Tlncsa\ rranccs 43 B 939=23 Bom L R 399 But a Sub Registrai 
before whom execution of a document w is admitted cannot bo taken to be n good 
ittesling witness m tho absence of proof tint he affixed his «eil or signature in 
tho presence of the cxccutnnt Abinadt v Dasatalh,32 C W N 1229, but see 
Rad ha v Kripcndra, 47 C L J 118 

Personal acknowledgment “Mint is the plain meaning” asked D> 

I usfonqton in Hudson v Par/cr (1844) 1 Rob 11 rtt p 25 “of acknowledging 
a signature in the presence of witnc ses ? What do the words import hut this 
‘Here is my name written I acknowledge that name c o written to hare boon 
written bv me, heir witne s? How 1 - it possible that tho witness should swear 
that any signature was acknowledged unless they «iw >t 5 Tho\ might sweir that 
tho testator sud he acknowledged n signature hut they could not depose to tin 
fact that them w is an exi tmg signature to lie acknowledged In n 1 iter cum 
of Illdkc v Blake, (1SS2) 7 I’ AD 102 nt p 107 Tr «•! J/ L oh orvrd M hat 
ism law a sufficient acknowledgment under the Statute * Mint I tike to he 
the lift is corn'Cth luddown in Jarman on II tils (4tli J"\l p 108 = 6th Ld 
p 113) in the following terms * Tin rc is a sufficient acknowledgment unin s 

the witne ses eitlier saw or might have «een the sign iture, nor ovn though the 
ta*mtur should have etpre -U doehred tint lh- piper to lie attested by them is 
fits M ill and I mav add m my opinion it is not uflicient even if the tolator 
wen. to c iy ‘Afy signature is inside the paper’ unkr.s the witne® v* were wbta 


68 



830 


G8, 


111! IM3IW 1 \ 11)1 Ml 'CT 

(nu of It ilnl tint r.i ill'll ll " '"8 " * " , , J | I I ,| int ,| ..n« lit III* Ijt 

tin \ Mil. Mill 1 tt",r on'...* ^ ,,1,1,' . - I'tol' *''' 

lop„h., troll, til * iruim t .... ' °l ™ ,|„ lotion, nn>l In mp of 

li.tnlor - ........ ..... on ll.r M .1 1 «r not ■ ■ ?,*„ IS A1 !»«- 

till. 0(111.010 It ..I. pninoiimi .1 for 1 1 j \ s (im ..li. n Is'ul /'« 0,,r '’ 

ill, 1 l‘ HI -iool». Wi«. W, “ J,',, !„. lli.il if llm •' .tntor pro,lo<i . 
mill ' lln iliH.tn.io of fro itf»»* ' finil/.i'i H j ,„,i|,n 

« r molMfll.' .. . 1 ". -un'iliiri , if tin <«"t 

ll.rir o .on . lloit ooionol. to no iirl-'.o.tl. .Uo M ,|| il„ I, no In 

i. .•rtl.fi.il ll.nt llo Mt.ni.mr. of tin .. j , onti.'li ml file cl. .* of 

/IWr . IlhU (11-.il < V & '> « I inooot 1.0,1 000 

f7iiilliin. '."ill"" nn.l II rl.lt i n , ‘ .1, ,t Sr C Lrt-m<U 

.vor.l in llto jn.lt.nn nt *»r friiil/iii. . lp |, tl,o MROittun. lln '• lnl "' 

of ojitmoo tlmt if tl .1 i Vlo not tl.n.t III, it tl.o ll.n ion I" i". 

In- 1....1 .(.mil .....iH l>, l ' r nom.1. tlmt tl.cr, 

out till* nit. rprctntion (nil "|,on H o' j , n (|,o ilotlrin. of //ml™* ' 

in.. , loitr.no 1 . 1,1 ilo.ro in tlmt c . . ri ... rotirri. upon til, Pint" 

In rlr, .../.rn 1 1,0 , xi-.c.m ooo) "J,, r „,.„V tl„ r, .ri.no 

mi ni of /V»i nwr m JMdl\ ' t | mt the of Wf« ' 

siifhciont ^roinul for tlmt ttu nt » J //rr« ! oWr\cl It lm< ll< ** n 

//o,rf is no nuthoritj In 1,10 li i\p no opportunit> of fwiiv 

lirought to this When thr* VwlmY ihn U tnlor Ihtrr cannot l* nn ntkno» 

i^nV" r o;; u..^ 

M.WVoi W ^ / vt sy5’i5 '.5* 

4 N C Oil tl .1 -l".n '°'“ l r,.!ti, hw n.0.1 'ISO, dtlirnto nntl l, ' , > 
is produced li) n test .lor to ,> "‘ " u " r * j ,(„ , „ti 0 t tl.o nine li> •“I'jLimrt 
lm.o nn opportunity of seems f il.n .* off, mot nano.ilc P f 5 

tlio p, per ll.c- 3 , .no.? pm*eot ,,Ul.o 

Bo,o'l/n n M-10 1ml ^Co* i"> 17 '’Z'^Gora" 0 

(Zmml't. S" W. ->7t 109 

imt,' uMc'l S til" T.o..sf. r "of £& >' {^HoS 

pi lint of tint Ait tl.o mortpogor .. n lenient of tlw .( b0 7 

liofi.ro tl.e itt. sting ...tneis ^JTT/JSrfir 31 M 215 7 /aii BPotfiS 

sufTlcicnt, hdc Shanu Pattar \ -Abdul jhrabibi y ‘ ^ a> , yi'n y? N 

f P S , rc 11 l ^..V.iov So,... 

263 , Rauu v Laxmanrao 33 B 41 ^I'naov Vannajce, 40 iJI 

Bnmj 30 0 240 hlicmchand . ^ a i'"°M»°Po , 00 Infl Cis 5S9 Goilauari^. 

i'fi; 8 o 3 L j s? 

str^Vo’ 1 VpitTof'iK Ac!' ,t'?irt”™. 0 he*™o 

by Act XXVII of 192 G Tnor to the piling o 



BErORE AMENDMENT BY ACT XXXI OF 1026 


R37 


as regards, attest ition of a deed of gift by a witnev, on the acknowledgment of 
the donor Such attestation was held to bo not valid attestation I tdc 
Amarappn v Ttaqhaia. 44 B 231 , Saheda v Rajah Ram HALT 757 = 21 Inti 
Cas 8 j In ie T eluiapalatti Peda, 9 M L T 57=8 Ind Cas &37 , Baijnalh \ 

7 iitaja 2 Pat 52(61) lhese rulings aie al o no longer good law 

Section 68 before amendment by Act XXX I of 1926 By Act XXXI of 
192G the proviso has been added to tin section Before this amendment under the 
pio\isions of this section evidence could not bo admitted to prove the signature 
of the attesting witnesses until the absence of all the attesting witnesses had 
been duly recounted fo" Sit-umtrfm Si) gh \ Kamx Ultima 11 Ind Cas 2-0 
Wheio only one attestor proved a mortgage bond attested by more than two 
witm "Sts and when its due execution was not denied held that having regard 
to s GSj the document may be taken is properly proved A and hibhotc v 
haurc Iiam 29 C 355=0 C W N 395 Under the provisions of the old 
H?ction 68 evidence could not be admitted to prove the signature of the 
attesting witnesses until the absence of all the attesting witnesses hid 
been accounted for Suainidtn \ Kanix 11 Ind Cas 225 A niort„age bond 
pm ported to be executed by three poisons who were all dead at the time of the 
suit The signature of each of them was represented by an irregular ■scribble 
such ns nujit be mule by an illiterate per on and against each of these in uJ s 
there- was a statement that it was the mark of one of the executant* the name 
being given in each ca«e Thes ft stitemcnts were proved to have been written 
by a deceased professional bond writer who wrote the whole document in the 
ordinary course of his busme-s The two attesting witnesses also were dead mil 
the signature of each of them was satisfactorily proved to lie m his handwriting 
Held that theie was sufficient proof of the execution of the bond and that the 
statement in writing of tho deceased bond writer was relevant under s 32(2) 

of the Evidence Act Ilariav Manahhand 11 N L R 9 = 27 Ind Cas RGG 
Where tho only living witness of a document was illiterate and on bung ex 
nmitied denied its execution Held that the document could bo proved by 
other evidence Badi i Proshad v Gambhu, 26 Ind Cis 500 Section GS of the 
Evidence Act is imperative So long ns there is a witness alive and c ub]<ct 
to the process of tho Court no document which is required hi law to he nttcslcd 
shall lie used in evidence until one such witness has been called The fact 
tint, when called lie will piovc hostile does not excuse the plaintiff of lue duty 
htlaSinqh v Gornl Sinqh, 1 Pat L J 3G9 Sections G3 and G9 reul together were 
intended to lav down how a document which was required bv law to be attested 
could bo pioved and the intention was, that if the provisions of tho cctions 
as to proof were complied with tho document, in the ah cncc of evidence to the 
contrary, must be considered proved, and that it was not the intention of (ho 
legislature that an attesting vvitnes-, or some o her witness should havo to provo 
further (hit the document was in fact signed bv (lie mortgagor in the pn enco 
of at least two attesting witnesses RamDcix Mmma I al, 14 A L T 1041 = 
39 A 109, ®ce nl-o Slab Daynl v Shco Qliulam 15 A L T 164 = 39 A 
211 = 53 Ind Cis 691 5\ here a mortgago bond was piodiicen regularly 

signed anil attested mid it v is proved that the signatures, of nil the attesting 
witnesses who were dead were in their handwriting and that of tho morl 
gngor in Ins handwriting, held (hat there was a pre-umption of its 
due execution and it lay upon the other side to rehut iF Lttam Singh \ 
Hill am bintjh, 15 A L T 167 = 39 A 112 = 3Slnd Ca= G51 It is not necc" 
«ary that two attesting witnr ses should be called when two are alive nor that 
even assuming that one only need he called he should at lea t bo made to provi 
tint another ntU sting witness 1 h - ide« him-clf saw the execution len/u/nv 
ilfnf/m, 39 W L T 464- (920) M M N 512=53 Ind Cv 801 Me rr proof 
of admission of the genuineness, of tho signature of the executant of a document 
does not di pone with the proof of its proper attestation if the document is one 
required by law to lie ntlc led before it can effectuate a transfer Xtiratii 
v Vtpuhj Comini non'r, 55 Ind Cis 501 Thu evidence of tlu attestov 
witn< stun morlgugedt oil tint lu «nw the exccutuit sign i' under ‘s'ction f»3 
of the 1 vah net \ct, sufhcicnt to prove the execution of the mortgage and the 
document can lie accepted by Court as prima fane sufhciuith p ovcil to lie 
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a valid mortgigo Tins pnma fane proof nnj bo rebutted bj proof on the otlnr 
^ido tbit the other witness or witnesses who Ins or hive nppirentlj attested the 
docuiru nt did not really see its execution Vcnlala Bcddi \ Mulhu Pamhdlu 30 
M L I 463={1920) W W N 012 In a suit upon n mortgage bond which w is 
ittosted b\ lour attesting witness^ including one of the defendants who was alone 
alive it the d itc of the trial the pi untiff i-s hound to summon and examine the 
defendant who was the attesting witness The fact flint he was n defendant 
will not absolve the plaintiff from calling an attesting witness, the provision of 
section GS being mandatoij Dima Singh \ Mod Lai, 2 Put L T G14=G3 
Ind Gib 2GG In ordei to prove n mortgnge one of the attestors if nlivo must 
be c tiled and execution proved and it must also be proved that the execution was 
1,1 thi presence of two attesting witnesses and if all the attesting witnesses art 
dc id the requirements of the law would be satisfied bv any evidence showing 
th it the document was executed in the presence of two attesting witnesses 
Pcrumal Chattiai v Raqhaia Charnat 14 L W 5G3 Where evidence of the 
execution of a deed is available which if tendered would satisfy the u quire 
ments of s 68 of the Evidence Act, the Court i* justified m refusing to draw 
the presumption under s 90 of that Act nor can such pi esumption be invoked 
in favour of the deed nor would such presumption be justified in favour of the 
authority of a person to sign for an illiterate ext cutant Raqhubar v Sanual 
SOI J 23 = 61 Ind Cas 123 Wheie the only living attesting witness to a 
mortgage deed who had to be and wa° cilled by the mortgagee to depo°e 
to execution and attc tation in a suit brought by the latter upon the morfgige 
was got at by the oppos te side and in cro^s examination denied tho clear 
evidence he gave in examination in chief about execution as well as attestation 
Held that the sworn evidence given by the witness in examination in chief can 
lio acted upon by the Court Tkamicny Bom madeiat a, l±lj W 344= (1 911) 
M W N 747 


The death of attesting witnesses to a document must be proved bv proper 
legal evidence not by hearsay The fact that an attesting witne&s cannot be found 
must bo proved to the ssttsfiction of the Court hy evidence of a strict diligent 
and honest search A witness is subject to tile process of the Court if it cm he 
compelled to attend the Court to give his evidence Asoomeah v VSR Chetlh 
1° Bur L T 114 = 01 Ind Cas 637 

To prove a deed of gift the production of a witness who identified the 
donor and also the attesting witnesses when the deed was being registered and 
who was 1 nown personally to the Sub Registrir together with nn entry m 
favour of the donee in the village records in succession to tho donor, is ufficient 
compliance with the provisions of the law Pat tab Bahadur v Ram das 60 Ind 
Cis 234-2 TJ P L R 100 

Where an attestor denies having witnessed the execution of a document 
it is open to the parties to let in other oral evidence to show tint the attestor did 
as n matter of fact see the execution and was nn atte ting witness Saskwud hi 
v 1 Ion Mohim G7 Ind Cas Q7 The product on of one attesting witness 
•nttsfie tho requirement of section G8 of the Evidence Act and from n ineie 

failure to do more thin is required of the mortgagee and to produce both the 

witnesses even if he knows where the other is it cannot be inferred that tho 
mortgagee is intent lonnllv I ecpmg back the other and that there his evidence 
would damage the plaintiff’s ca«e Lacki>m>ara>/ati \ Moulan Zalnrul \ J . K 
(102 i) Ni n 322 Except m the ^nso of nn mlirn «ion a-> under section 70 at 
lea t one attesting witness should be examined to prove the execution of the 
document The mere fv*t that the document wis allowed to go in nt tho trill 
w ithout obiechon cannot take the place of proof of execution of the document 
Fituia it Piasad\ Ihjni huct S Pat L T 7— 101 Ind Cas 277 — A I R 1927 
P it 131 But tlic qui "tion of attc tation being a mixed question of law and 
fnct cannot he rni«u1 for the first tune in second appeal Pndandi Thcian \ 
''tihtnmanta Iijo, 97 Ind Ca3 Gll=>192GM N r >j9 I vidcnce of attestors 
to nioii^u^c de«d i indi pen^ahle unless it is impo-siblc to produce them 
hartmulln v Gttdar Kocn AIR 1923 All 5G 

Reauired by law to be attested The term “ required by law to he 
ule u,l 1 means required by law of the country where the propertj is situnte 
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Eh abetk Mai/ Toomcij v Bhupendra Nath Bose, 7 Pit r >20 = 111 Ind CV 57 = S 68 
AIR 1928 Pat 304 In that case Daiison Millet C J said ‘It was next 
contended that the indenture of 20th June 1926 was not properl} pi oaed as 
neither of the attesting w itnesscs to Mi Mact&t- signature had been called noi 
had the handwriting of eithei of such witnesses been proved as provided by 
s,s 08 and 69, of the Evidence Act It mij bo stated that Mi Man ae executed • 
the document in England It was then sent to India to be executed by the 
other trustees It is admitted that such a document does not require attestation 
in this country All tint was nccessaiy theiefore was to prove the signature of 
l/> Macrae which was dole, but it was argued that Ins signature required 
registration under English law, and as 1 It Mactae executed the document m 
England it was one which by law is icqiured to be attested Y\ r h atevei conflicting 
views may have been expressed as to the proper law to apply to contricts m 
relation to law where the lex loci contractus and the lex loci iei silai or as 
Professor Dice)/ calls it, lex sitas differ it ‘seems to be generally agreed bv btoieij 
Dicey, Wcstla.1 e and other text writers that in so far ns the formalities of alienation 
or conveyances are concerned the law applicable is that of the countn where 
the land is situated, (see, Dicey Conflict of laus Gh 23 and Appendix Note 17) 
ihe case of Adams v Clulterbucl 10 Q B D 403 supports this view and no 
case has been drawn to otn attention which conflicts with it bimilarly in Robin 
sony Bland, 2 Burr 1079 Loul Mansfield said In eaery disposition oi 
contract where the subject matter relates locilly to England* the law of England 
must govern, and must have been intended to govern Thus as to conveyances 
or Wills of land, the local nature of the thing requires them to be earned into 
ixecution according to the law here ” So also in Lntuhistle v I atdil, 5 B A C 
451, Abbott C J said “The rule ns to the law of the domicile h is never hein 
extended to real property Is there any authority tlint the law ot England 
ns to any lands in England* is to adopt the law of a foreign country <’ The 
English tribunals are equally liberal is regards their respects to foreign law 
where the immoveable pioperty is situated in a foreign country In IJ aierhou&e 
v btansfield, 10 Hare* 254, Tut net V C said “ When the law of n foreign 
country places a restraint upon the alienation of the propertv of a debtor situate 
in such country, an equity arising lien on a contrict enteicd into in respect of 
such property cannot be enforced against the lex loci rei sitae 

A ‘•uroty bond, «o far a* it creates a mere money or personal liability, docs 
not require to be attested, and s 68 does not therefore apply Sanatan y Dma 
Nath, 26 0 222 = 3 C W N 228 

An unattested mortgage document cannot be proved even ns containing h 
personal covenant lo pay Section 68 of the Evidence Act excludes it Madias 
Deposit and Benefit oo v Voonna mah Animal 18 M 29 It is impossible to 
view the question of the execution with reference to the covenant to pay as 
severable from the exe ution of the document in so f ir as it creates a security 
Vnappa v Chi tin a Mitt hit, 2 M L 1 175 = 17 51 L J 213=30 31 251 

In order to prove a sale deed, it is not necessarv, undei this section to 
examine a marginal witness, ns the sale deed is not a document which is required 
by law to be attested Gopal v Bishunath, 10 Ind Cis 64 

1 hi- section only applies to cases where a document is required to lie 
attested in the manner provided by law and it can not bo admitted m ev idence 
unless one of the attesting witnes es is examined Mathura Piasnd v Chhctli Lai, 

13 A G J 553=29 Ind Cis 3G3 

Ihe provision of this, section docs not apply to the W ill of a Mnhoim dan, 
and so an admission by the defendant, in n suit by the testator was held to 
be relevant in n later suit to prove the Will Lajban Dili v bairnd Pa~a 1 
O C 40S 

Waiver of objection Where no objection was tahtn to the admissibility 
of a mortgage deed in the Court of first instance on the ground that the deed 
had not been pioved l»v the examination of one atti- sting witne s at k i«f as 
nrovidcd m s 6S of the Indian Evidence Act the objection must be considered 
lo have bten waived and could not lie taken in appeal lonnammal \ Kali 
thitra , 13 M b J 143 
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Effect of document not properly attested A document which is tnopen 
live ns n mortgage bj ren on of its not being properly attested cm not tiht» 
effpct ns crenting t thargi under ‘'action 100, Iransfer of Property Act 
Debend) a Chandia \ Behan Lai, 1G C W N i<)75^l3Iud Cis GGG, IloxMdi 
\ kali Nath -13 C 935=4 C L J 219 S amoo Pallet v Abdul 31 M 215, 
Culleeto) of Ma aptn \ Bhngu an Prasad J5 A 164 (I- 15) = II A L T 141 = 
18 Ind Cns 311, Anaida) am \ liiwtfn 3151 L J 133— 30 Ind Cas 903, 
Ptannath v Jadu, 33 C 729, liamnattujan \ Adhimha 44 G 3S& (P C) 
Official lieccner \ hrthadas A I It 1927 Sind GG, khemchand v Alalloo, 
10 N L It 81, Pribdns Sahib! han, 93 Iml Cas GG0=18 S L It 282, 
Naiaynn v Lai shmandas 7 Pom L R 934 

But n mortgage which is not attested or attested bv onh one witness isndints 
sible ns evidence of \ personal covenant to pi> the mnount contained therein 
whether such a mortgage is legistercd or unregistered Pi dal a ] lelu \ fhiruthi 
palh 32 M 110 (1 B ) (Madias Deposit and Benefit Co \ Oonamalai 18 51 29 
overruled), Sada kavm v fadcpidli/, 30 51 281 , Pam Naiain \ Adhmdianath, 
44 C 388 (P C), Sonatunv Dmouath 20 C 222, Dhana v kastulla 92 Ind 
Cis 948 Tafaladdi v Mohai, 2G C 78, Dullim v Behan, (1919) Pit 279 
Komv Bum of M 43 M L J 475 Mathuia \ Chcddi 13 A Lee J 553= 
29 Ind Cns 3G3, keri \ Clai a Burton 4C L J 510, Dullim v Behan 1919 
Pat 279 , Quah Chang \ Mg Po GG Ind Cns 589 

Transfei of property Amendment Act (XXVII of 1926) whether retros 
pective The Lmnsterot Property (Am< ndmt nt) Act (XXVII of 1920) wns 
passed in order to declare what the meaning of the word attested ’ is in the 
Transfer of Propertj Act and in no sense dters or imcncls the law It is rctroo 
pectivt in its operation and applies to pending actions Pei Devadoss J m 
Baluji Singhs Chal I a Gangamna 5151 L J 041= 99 Ind Cis 143 So this 
Act applies to cases pending in the appellate stage it the date of its passin* 
Mohammndi v Kashuipadhya, 96 Ind Cis 775 = A I It 192G All 725 But 
in Qn/anandany Ilanuman Das, 49 A 25=99 Ind Cis 1G1 = 24A L J 921 = 
AIR 1927 All (F B) a Full Bench of the All ihabad High Coint, Held that 
the Act is not retrospective m its> nature and is such it does not apply to docu 
ments executed prior to its coming into fora- ( II nlsh A C J and MuKherji J 
dissenting) , see ilso Sheo Dut v Ganga 100 Ind Cas GjI Act XXVII of 
1926 was amended by Act X of 1927 and in thp definition of the woul “ittested 
after the word means, the words and shall be deemed always to have meant 
w is inserted “This amendment wis necessitated by a ruling of the High Court 
of Judicature it Allahabad to the effect that the present definition does not apply 
_m the ciso of instruments ittested before the j) issiug of Art XXVII of 1920 — 
Vide Statement of Objects and Reasons of Act A of 1927 1 ho Calcutta High 

Court decided the case of Radho Mohan Dutl \ A ripendia Nath Nandi/ 105 lad 
Cas 422 = 31 OWN 160 (n) on the 2Sth June 1927 In tint case 13 B Ghosc 
and Bog JJ held, (1) that in Mew of the definition of the word ‘attested 
m the Amendment ot Act XXVII of 192G given i retrospective eifect by 
Act X of 1927 the Sub Registrar beforo whom the executint admitted execu 
turn of the deed was a good attesting witness (u) that by Act X of 1927, the 
definition of the word ‘ ittested in the Amendment Act XXVII of 192G Ins beui 
made applicable to transactions (howeier ancient they may be) that took place 
btfoie the amendme nt and to which the Trinsfer of Property Act is applicable 
But in another case of the same High Court decided on the 3rd 5 lay 1927, i c 
after the pa-sing of Act X of 1927 Pan/on and Mill c> JJ held that Transfer of 
Pronertv Amendment Act (XXVII of 1926) is not retrospective in its operition 
kcharx Sajer, 103 Ind Cas GG2 = A I R 1927 Cal 763=31 C W N 128 (n) 

It atoms that Act X of 1927 was not brought to their lordship s notice and ns such 
they (ltd not consider the ellect of that Act The Repelling and Amending Act 
(\1I of 1927) wis parsed on the 8th September 1927 B> section 2 and Schedule 
of that Act sections 3 and 4 and the Schedule of ' The Repealing niul Ament* 
ini- Act 1927 (X of 1927) were rtpc iled Now tlie question is what » the ellect 
of this amendment All the-e three amending Acts c irae to the consideration of 
tv Divisional lSuu.li of the Minims Huh Court in Palamapun ChetUar v Jlaja 
gojxda 1 awtamthar A I II 1923 Mad 773 In that case the Court observed 
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If that Act lntl ictio>pective eflect the attestation in the present case would be g 68 
adequate but it was held by a Full Bench in the Allahabad High Court in 
Qifja Nandan hahiai v Ilanuman Dat, A I R 1927 All 1=49 A 23 (F B) 
that Act 27 of 1926 had no rotiospective effect and tins wns followed b\ 
a Bench of the Calcutta High Court m Kept a v Saje i Paramaml, A 1 
R 1927 Cal 763 The same point wis considered by the Bombay High 
Court m Matilal v hauinbhai , AIR 1928 Bom 16, hut was. not decided on the 
ground that Act 10 of 1927, which had beeapa-sed before the decision in that 
case made the definition of 'attested” retrospective The judgment is a very 
brief one and there is no discussion at all of the effect of Act 10 of 1927/ it 
being remarked that the 1926 Act wvs merely a case of bad drafting which has 
now been amended by the 1927 Act so ns to run in the ordinary form A 
contrary view was held by a single Judge of this Court in Balaji Singh v 
Qangamma, AIR 1927 Mad S3 However, what we have now to consider is 
not Act 27 of 1926, but the latest Act 13 of 1927 Under Act 10 of 1927, Act 
27 of 1926 was amended as follows ‘In s 2, in the definition of the word 
" ntte ted ’ after the word “means tho wouls ‘ and shall be deemed always 
to have meant ” shall be inserted Tins in terms gave the definition retrospec 
tiye effect, and, find that amendment stood alone, there would have been no 
doubt whatever on tho question That amendment was, however, inserted in 
this Act in the middle of a large number of amendments relating to the nulitarv 
and an force and s 1 of that Act was ennvted at tho same time which prt sen lies 
ns follows — 

‘ This Act shall not affect the validity, invalidity, effect or consequence of 
anything alicady done, suffered oi any right, title obligation or liability nlrendy 
acquired accrued oi incurred, or any remedy or proceeding in respect thereof or 
an> release or discharge of or from any debt, penalty, obligation linhihtv, claim 
or demand or any indemnity nlnady granted or the proof of nnv past act or 
thing’* 

“ i Ins saving clause which possibly w is enacted with a v lew to sn\ mg the 
amendments m the Acts relating to military and air force inu-t nl«o apply to the 
amendment of s 3, T P Act, and consequently it would appear that aftermahmg 
the new definition letrospcctive the lcgislnturt determined that that should 
not affect the validity invalidity, effect or consequences of nnwlung already 
done or suffered or nny proceeding in respect thereof It would therefore 
hcem to exclude any inference with am transaction already effected or nny 
proceeding taken in connection therewith Consequently, the mortgage deed 
winch was executed in 1917 if not valid at that date, would not lie validated by 
tliii Amending Act 1 Ins fact seems to have been recognized by the legislature 
for five months later Act 12 of 1927 was enacted winch is a gen end Repelling Act 
and under which portions of over 100 Acts arc repealed and amongst the-s art 
ss 3 and 1 of Act 10 of 192" By repealing 8 4 of Act 10 of 1927 th it Act would 
hale its retrospective effect restored but in Act 12 of 1927, the saving (Imi c e 
con hun ed in Act 10 of 1927 is repeated alnio t verbatim This saving 

clause, then fore enacts that the repeal of s<? 3 and 4 of Act 10 of 1927, 
which would have made that Act TvUo^pecUve, vs wot to how thwt v fleet 
for Act 12 of 1927 cuinot revive or re'ton nnv right title, iti Jh< effect 
therefore of this legislation would seem to be to pro vale that the new definition 
of ‘ itte ted is not to have rrtro-mectnc eflect so as to pn judice any existing 
right or nny act done in the pan If therefore, I.oc A , the mortgage deed was 
not valid when executed for want of proper attestation (he subsequent le„i Innon 
will not make it valid ’ But the view expressed bv their JxmMiips m tins cast* 
i* no longer good law ns it was overruled bv implication in n subsequent I till 
Baiuh cise of I feravjm Chetliar v Subra»nmt/a AIR 1929 Mail l«.fV» 

M L T 791(1 B) In that ca«e the qne tion referred to the Tull Ik>nch for 
decision was — 

‘ Whether Acts 27 of 1926, 10 of 192" and 12 of 1927 are retrospective 
m their nature v 0 a* to npplv to document* executed on a dab prior to their 
coming into forct * 

Lviitt'—Trotlft C J on Ik half of the hull Ik nth answered the question 
as follows The Vets are ntro'pectiw We should have thought tLnt Vets 
lOo 
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its rpttosppc*iv< but the terms of Aft 12 of 1027 preclude further di cushion ’ 
VenlsoS 1/ rnm\ II M In in, *i R 772-100 Ind (is 100 -A I R 192b 
Uuipr 101, rJmi/nmmnl \ Mnthn huinai ami, 00 I, XV 077 -A I It 1029 
Mnd 8H1=> i? M L J OSS, 'Mnjaitali \ Inmnmth, 27 A L J 1091-llSlnd 
Cas GGl- A I R 1920 A 080 

Prouso The words * specificnllj denied’ mean spec i flea 11} denied h\ the 
inrtj ngnmst whom it is sought to lie used So far as mi} rule of pleading 
require^ tlmt the execution of a document named in the declaration must he 
express^ tracer ed the failure to plead in denial mun undtr such n rule, he 
tqiu\ dent to a confession of tho allegation of cxecutton in tho declaration, and 
thus the execution is not in issue on the trial and as such the rule laid down in 
the section does not nppl> In Cool \ rrairmrd 8 Taunt, 410 Oibbi C J 
slid ' In cases vrh re ‘ non cd farium i* not plea led, I nexor }et heard 

it contended tlmt it was mccsmr} to call tho sub cribmg witnesses ’ feimilarl) 
I ortl niknboronqh L ( T in 11 illtami \ Gilh, 2 Camp 119 said "The defen 
dunt bj refraining from the plea of non e*t farium * has onl} admitted so much 
of the deed a is expanded upon the lecord, and if the plaintiff would a\ml 
himself of an} other part of tho deed he mu«t do it h) the attesting witness in the 
common wax See also (tilled \ Abbott 7 A & 12 781 

69 If no such attesting w ltness c m bo found, oi if tho 
„ . . document piu ports to !mc boon executed in 

RSSXr&T* the United Kingdom, it must bo p.o.ed tint 

tho attestation of one attesting witness nt 
least is in Ins liandwiitmg and that the signatuio of tho poison 
executing the document is in the lnndwnting of that poison 

Principle ‘ It has long been unquestioned that the attestation of an 
attesting or subscribing witness to a document mi} be used when the attestor 
is unavailable in person a 1 * evidence of the document s execution and according 
to the orthodox form of preferred witness rule the attestation mu&t even be 
Used in prefi rence to other testimon} ’ IViqmoie § 1105 The reason is that 
the attest xf ion is m effect the extra judicnl state ment of tho attestor to lh° 
fxet of due execution admitted under the lieirsa} exception and being minus 
sible so fxr as concerns the Hearsay rule it is goxerned, &o far as concerns the 
rule underl} ing section G8, b> the general principle in regard to the number of 
attestois required to be called It short if one attestor suffices on the stand 
one attestor suffices when allowed to sjxexk extra judicially in tne attestation 
clause Wigmore § 130G ‘Proof ot the signiture of a deceased subscribing 
witness is presumptixe exidence of ever} thing appearing upon the face of the 
instrument relatixe to its execution as it is presumed the witness would not 
have subscribed his name in attestation ot that which did not txkc place I he 
attestation conies in by wav of substitution for his oith Per A clson C J 
in 7/Ossee \ Losscc, 2 Hill G09 The act of attesting an instrument is regarded 
a s a written declaration of the subscribing witness to which the law, m the 
event of his death or absence \ields a reluctant credit b} wa} of necessar} 
substitute for his oath Mr Hill * Aote on threat If igmoie § 1505 So this 
extra judicial statement exprebsed or implied is always, when the attestor xs 
unavailable admisbible b> exception to the Hearbiy rule The question thpre 
is not mercl} whether it is admisbible but whether it is preferred to any other 
testimon} to the maker’s execution It is assumed that the attestor is perso 
nally unavailable, and that the rule of preference is therefore to that extent 
disposed of o that if nothing more belonged to the rule use could now be 
made of anj competent testimony to prove the maker a execution Is it, then, 
further a part of the rule of pxeference that, before thus going to other testi 
mon} the attestor a hearsay must be used ? Stated in this way, the precise and 
singular nature appears of the supposed requirement of proving the attestor s 
signature Tint x preference shoxxld be given to an} extra judicial statement 
6ter testimon} on the tand under cross examination is an extraordinary 
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measure, assuming foi such a statement a value not at nil to be attributed ofdi § 69 
n irily to such statements Nevertheless, such a preference unquestionably 
existed as n part of orthodox common law rule in .England Wigmoic § 1320 
Bu this section requires that the signature of the maker also as well as th it of 
thentte-tor must be proved This contention meins in effect tint another 
witness to the maker & signature must be called, for (ns has just been noted) 
the attestation 13 the attestor s testimony to the fact of execution, i e the placing 
of the signature by the purposing maker If, then, it i& necessary to call a 
second witness to the linkers signature, thn must be on the supposition that 
the testimony of the attestation taken alone, does not go far enough in its 
implied or expressed statements This is indeed the ground upon which in 
part the above contention has been rested It argues hist, that the attestation, 
while asserting execution by a person of a certain name does not sufficiently 
identify that person with the party in the cn«e It argues further more, from 
tlie point of view of policy, that a person might be bribed to make a faRe 
it estation to a forged makers signature and then to nb cond, leaving it 
feasible to prove the document igmnst a deceived pei c on bv establishing the 
attestors genuine signature Wigmote § 1513 Whileloc! e, \ Musgroie 1 
Cr A 31 520 In that case Bayleu B said ,f Ihave always felt this difficulty 
that that proof alone (of the subscribing w ltness’s handwriting) does not connect the 
defendant with the note what is the effect which, with the greatest degree 

of latitude can be given to the ittestntion of the subscribing witness 9 It is that 
the facts which he has attested are true Suppose an attestation of in mstru 
ment which describes the person executing it ns A B of C m the county of 
York Ihen the utmo t effect you can give to the attestation is to consider it 
as establishing that A B of C in the county of York executed the instrument 
But you must go a step further and show that the defendant is A B of C in 
the county of York, or in some manner establish that he is the person by whom 
the note appems to be executed Now what does the subscribing witness in 
this particular case attest 9 Why, that this instrument was duly executed bv 
i person of the name of Fiancis Musgroie There may be many persons of 
that name, and if you do not show that the defendant is the Fancts T lusgroic 
who executed the instrument, you fail in making out an essential part of wlnt 
y ou are bound to prov o It i 0 not sufficient for the subscribing witness merely 
to prove that he saw the instrument executed why f Because it is an 

cssentul part of the issue which you are bound to prove, that the instrument 
was exeouted by the defendant in the suit It becins to me, therefore on 
punciplc, that you niu«t give some evidence of the identity of the defendant 
with the party who has signed the instalment Uigmoic § 1513 If the 
document was executed out sido the county, the presumption is that the 
sub cubing witnesses are non residents and the rule does not apply [1/cl/i/m v 
0 Connor 27 Cal 233 ( Irn) ] and in such cases it is sufficient to prove the 
handwriting of the paity to the instrument burr Jones § 529 

Attestor’s Hearsay Statement— How admissible Upon the general prin 
ciplc alu ady noted at p 4.G8, the attestor’s htnr-ny stntcmcnt cannot lie used 
unless tho attestor is unavailable foi the purpose of giving testimony in person 
ihc question is what is the circumstantial guarantee of trustworthiness ( I ide 
p 168) that the attestor did not sign his name as attestor to n document which 
he did not see executed by the purporting maker? Ihe cncumstanccs tending 
to trustworthiness eom to be four (1) Ihe occasion is a formal oik, and 
the statement ri quires a writing, and there is commonly a radical di inclination 
to tike pvrt in a false transition of such a =ort (2) The concoction of a fnho 
document will either fix an innocent party with a f il c obligation or will 
divert legitimate heirs of their rights and thcic is a natural repugnance 
to giving assistance m such a wrong (3) The making of a fal«e ntU sta 
tion, whether or not it is m criminal law a forgerv or a peijury is popularly 
supposed to be such and the Utestor would probably be at least an accomplice 
in a forgery , so that sub-tan tivo s motion deterring from a uimc would probably 
operate to prevent a fal«c attestation (4) The attestor knows that he i- liable 
at any tune to be called upon in Com t to substantiate hts attestation, and not 
only m his falsity likely there to be exposed by the opponent’- witnes es, but 
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S. 69 will tlitro Ik* c'ltln r to cjnitmi jnrjur\ 1»\ -wearing to tlm fact of 

execution or to ilmltrgo tin <ln* tamable onbnl of r« can ling and ion f* Htn* 
Ins fnlsem **, — I In n t* thus n combination of <in uriWnnir 1 * which cu«il) 
accounted for tin r«mhli«hni< nt of thi« exuplum to th* Ilenrimv ruh II iqiiwrr 
§ 1 iOS 

Scope of the section B\ tin etnet rnh of th common law tin primnrj 
or host o\ Mince to prou the ( xitution of t died or other writing required bv 
low to Ik- nttretrd m g< m rnllj tin l< stnnonj of **ub crilung witw * « if avail 
nhlo or if not thon proof of In** handwriting if that i-* fmenble Uthough the 
rul« undi r di-cu-non wa« dixhtrul In I onl I tlrnboronyh to h n** fixed, fonnnl 
find turners il ns that cim hi stated in n ( omt of lu-lmo (/t*\rv Hirin'/ north 
l Mmil( A s 125) jit it Inis Minil <j« ihhiniion- nml ixccptiom* l'he ruh 
•Iocs not iippl) if tin “iib inhing mini «s h <h i<| {A lain \ hrrr, 1 lioa A I* 
ICO), or enn not Im found {} ahnvnih \ Lohntr it M A U J lx 1M> 

J*arler\ llns) in* 2 intuit 221 Hurt \ Walker 1 Him A AM 007) or is 
without tin turi^diction of i u» Court {/Vin/’t \ Hhnlhirn 2 I-nst -MO (jluhb\ 

I dnareh) 2 Moodj AH 3 im> Harness hoinpin <!»/ 7 I H 265) Nor does 
the rule npplv if tho ntto img witness i- insane {Unmet \ Tm/tor, (M rs d&l , 
Cmrte\ Child J tamp 28 \ bln in v hen 1 His A I’ JCu) or incompcUnt 
(C7ovs v Cranj, 1 I* M mg 2s0) or oth< iwi c incnpahlt of being produced n« « 
witness (latt.es Lonrtnn/, r > IVt (II *■» ) MI % 'lc}>h Ihtj It ht 66 Nor 
iloes it applj if the inslruimnt ia lo c t nml the name of tin. subscribing witness 
ho unknown hrelinq \ Hall Peake \tl Cn« SS , Ilcmtl \ 1/oim, 5 Jones A 
S 18, Harr Junes 8} "»28, lai/lor § JS3! An uttering witne-s who is not within 
tho jurisdiction of the Court is umur-illj r< gnrdul ns umi\niln!>U nnd proof 
of that fact lets in secondarj i valence it i- cqunllj well settled that when a 
document product <1 at n trial discloses tint flu execution nnd nttr station 
occurred in a foretell countrj it is to l»e pro umed at len^t in the absence of 
contrnrj eviihnu tlmt tho subscribing witnes is then out of the jun diction 
of the countrj Hosuell v I nst \at Lank 1(* \\ >o 101 ( (ml, bmr Jones s 
529 In Clerk, v Courtnnj 5 Pet (U *■» ) 319 Stoici/ / said A\ here the sub 
scribing witne-s is dead or i ui not ho found, or is without the jun diction or i» 
othern I c incapable of bem„ product d the next best «-ecoml irj cudence « the 
proof of hi** liandwritmg nml that wlnn proved ufloids puma facie evidence 
of tho execution of the instrument for it is pres u mid th it he would not sub cribc 
hi-, name to a false attestation If upon due search nnd cnijuirj no ono can 
he found who can provi Ins hnn (writing then i no doubt that resort maj 
then be ha 1 to the proof of the Imndwnlin^ of the pnrtv who executed tne 
instrument indeed *<11011 a proof nun nlwnv** ho produced is corroborative oyi 
dence of its due and valid execution though it is not except under the linuta 
lions above su 0 ge<-ted pinnnry ividonci In oicln th it n case may attract 
the operation of tui section it must hi proved that no -uch attesting witness 
cvn be found’ In other words before a party can rclj upon this section he 
must ask the Court to exhaust ill process of the Court as l>> adopting the 
procedure laid down in Order 10 rule 10, C P C for the urest 0 / tho n line* 
and for the ittachment of Ins property Shah ouli Heqam v Sycd Mahomed 
Qasnn, 7 Pat 312-110 Ind C is 756=4 I R 1928 Pit 350 

A mortgage his to be proved in cases where the mortgigor does not admit 
execution If no attesting witne s can be found s 69 applies but if found nml 
he denies execution section 71 coniPr> into plaj Where the fact of execution 
has been admitted hefoie the Registrir the Court of fact can cons der 1 L Baht am 
v Kamalja 1924 Nag 307 Sections 68 and G9 of the Evidence 4ct lead 
together Were intended to laj down how a document which was riquirtd bj law 
to be attested, could be provi d, and the mention was that if the provisions of 
the sections ns to pioof were complied with the document m the absence 
of evidence to the contrarj, must be considered proved, and that is was not the 
intention of the legislature that an attesting witness or some other witness 
should have to prove further that the document wis in fact signed by the 
mortgagor in the presence of at least two otte nn 0 witne ses Bam Dei v 
\fmma Lai 14 A L J 1041 = 39 A 109 Whin the Court of first m tmee 
comes to a finding as to a document having been legally pioved within the 
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meaning of tins section, tt cannot be legally interfered with by the appellate S 69 
Court specially when no objection wna taken to the admissibility of the docu 
ment at the tune of the hearing Manch Konda v Atchi Appalasitanu/, 32 lml 
C i 6 * 760 A man who puts hi» mark on a mortgage deed as a witness 

is an atk ti» 0 witne-ss within the meaning of s 09 of the Evidence Act 
C/urauji Lai v Pooinn 12 A L J 1114 Iho requirements of * G9, with 
reference to proving the attestation of at leist one attesting witness when 
all tht attesting witnesses are dead, are sufficiently complied with by proof 
of the h indwritmg of the scribe and by the fact that «omc of the attesting 
witnes ♦'b signed by the pen of the scribe Knshna Jua v Bishnath, 34 A 
61“»=10A L J 217 All the witne ses and the esecuants of a mortgago 
deed, on winch the executing had made marks only having died, evidence 
was given to prove. the handwriting of some of the maigmal witnesses 
md the Court was asked to presume execution as the document had been 
admitted by one of the executants in certain othei document tendered in cm 
d nco and proved Held, that he evidence adduced did not comply with the 
requirements of s GO of the Evidence Act and the document could not he taken 
to luive been proved Gobardhan v Ilnri Lai, 11 A L J 379=19 Ind Ca* 5 
121 = 35 A 364 In En 0 land it is recognized that there is a distinction between 
proof of tho baud witting of a per on and presumptive and other evidence 
th it a document bad been executed The Indian Law does not appear to dlow 
u party to rely on presumptive or other evidence of execution where lie is unnhh 
to comply with the provisions of 8 69 of the Evidence Act Ibid Under the 
piovisions of this section evidence could not be admitted to prove the signature 
of ittcstuig witnesses until the absence of all the attesting witnesses had been 
duly accounted for SuamuUn\ Rani' lllnd Ca* 22'* «ee nl«o Xampnmnal 
v haahaia, 14 L W 5G3 This section no doubt requires proof that tho 
si nature of the executant is m his handwriting but this fact may be proved 
indirectly by \ contemporuieous admission of execution made by an executant 
or by other lclevnnt fiefcs, such as lus subsequent conduct, just as well as hv 
tho evidence of a witness who directly swears to his signature Such an ad 
mission recorded by the Sub Registrar in his registration endor ement can he 
accepted in evidence ns proof of execution ljudhia v Janonnnlh, 20 O C 
1S=38 Ind Cns 60S In the expre -ion ‘it must he proved that the alte tntion 
of one attesting witness at lea-t is m lus handwriting” “handwriting’ could 
projnblv be held to include in the cn o of mark'- man his marl H Julia/ 
bfo! c*, Yol II p 894, sco also Ptan KuAma v Jadinmllt, 2 C TV N G03 

Diligence necessary, if witness is absent Although it has been held ill 
many cases that secomhiy evidence is admissible where the subscribing witness 
is proved to reside bn\ond the jnri diction of the Court yet the mere temponrv 
in sen ce of the witness beyond the jurisdiction of the Comt J lA/fv \ An I 
8 Johns (N Y ) 1 21] or his absence in a di taut part of the countrv are not 
sufficient Mrtotd v Johnson 4 Bibb (Ky ) 531 The nbcnceoftlu witness 
is sufficiently accounted foi if, after diligent enquiry he cannot !>o found 
Clarl t '■'Owlet son J Bum, Pi (192) Cunltjfe v teflon 2 Fa«t 182 
(iosh>/ v Pcki/ 1 inunt 3G1 nulla/ \ Snmnict 5 Mass 438 1 lorqnn v 

Unrtjnu 9 Bing 359 Finns \ Curtis 2 Car A. P 296 hnrjhl \ Dor, A AT 
-2 nhilclotl \ Mtdgrotc, 1 C A M 311 M lint is duo diligence must of 
7« r Yi d< petal somewhat upon tho circumstance* of each case The proof 
should show satisfactorily that a reasonable honest and diligent lnqmrv has 
ikh n made Uter such proof i- given the decision of the question depends 
to a cinsihrihh * xtt nt upon the sound discretion of the Court Jarl son v 
Burton If Johns (NT Y ) 61 ^uch an enquiry should Ik in due reason (1 /»(/•» a 
"ms| 8 Tonus (N Y ) 1211 and m- good faith nt the pine* of re nlence of thi 
w itiu ss f if known, nml ot the persons most likelv to 1 now of his where iboiil 
Jiel sou v 11 at h on. H W enil (N Y ) 178 The answer* to such inquiries are 
treated n« p irt of the res nr tar nndmn lie given in ovidenct Greenl Ir §574 
\\ hat is siifhcient proof of the search for an nhs* nt witnes in order to admit 
setondnry e\idinc< of the signature d<p<nd* somewhat upon circumstance* 
v\ hero tho witness b i* a fixed residenc within the countrv the rule «houM U 
tne'rc sjnet than where the defendant hn! no fixed residcnu, wa* a I tbounnp 
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S 70 nim, working about from place to place, as he could obtain employment 
Oallaghai v London Corp 149 Pa 23 Parties will be required to u«e 

a le^* degree of effort to pioduce the subscribing witness if the proof shows that 
the witness is seeking to avoid appealing Watdcl v Fcunor, 2 Camp 282 
If it is shown that there its collusion between the witness and the adverse party, 
or that such party has pievented the attendance of the witness, the rule will not 
br enforced Wills v Tn ist 8 John* (N Y ) 121 , Bin r Jones § 529 » *ee il o 
Thannesa \ Bomma Dciaia, (1912) M W N 747 Death of attesting witne 
must be proved by legal evidence Auoomenh v Chetti, G1 Ind Ca* 63’’ 

Attestor must he Competent at the time of Attestation If the attestor 
w is at the time not qualified On a witness hi» stitement is not admissible The 
usuil instance of thi'' has bet-ii the case of a disqualification by interest Suvc 
v Bell > 1 R 371 If the attestoi was 1 hen qualified, but has since become 
disqualified to tike thf stand, his attestation is ieceiv able because it speak* ft* 
from a time when he was qualified Wigmoie § 1510 

70 The admission of a party to an attested document of 
its execution bv 7 him«elf shall be sufficient 
P ,oof of ,ts execution is jgunst him, though 
ed document it be a document lequued bj hvv to be 

attested 

Scope of the Section bection 22 and «cction 65 (fc) of the Evidence Act 
relate to admission as to the contents of a document T I hitlei/ Stokes Vol II 
p S94 The term “admission * in this section relates only to the admis ion of n 
partv in the course of the trial of a suit, and not to the attention of a document 
bv the admi-Mon of the partv executing it ibdtil Kanin, v Rahman 27 C 
190 Budhav Set nan 7N L R 85 The expression ‘execution by lnm*elf 
is cudcntlv distinguished from the execution by witnes es which known 
as "attestation ’ Jhama v Dcobiu 2 N L R 10 (16) ‘ Section 70 of the Indian 
Evidence Act lay* down that the ndmi*sion of a party to an ntte ted docu 
mrnt of its execution bv himself •dnll be sufficient proof of its execution 
a* against him though it be a d ocument required bv Jaw to le Meted Now 
the question that immediately an e* on the application of tin* section is’as 
to what I-, mevnt by execution’ and ns I understand the law the word 'execution 
then mean* tht pirtv hy affixing his signatuu. or mark hn* signified his 
n ^ont to the contents of the document and if a party admits that he Ins done 
tin* then he admits execution I do not think that th« admission of execution 
mil lie taken to mean an ndnu*. ion not only of the signature or mark in token of 
n t nt hy him hut nl o that nil the legal formalities connected with the docitm< nt 
have been complied with Ivor do I see any reason for holding that where a partv 
admits execution within the meaning of this section lie must nece» nnly lie taken 
to admit that tin document ha* been attested is required b\ * 59 of the Trnnefi r 
of property Vet ’ Pei Crump 1 in Jaijamth\ Baiji 21 Pom h 1296 = 4711 137** 

7f> Ind Cas 73 ^o section 70 of the 1 videnci Aet i a not sufficient to dispense 
with the mces ill of proof of attestation hv two witnesses to make the mortgage 
bond valid under >• 59 of the Transfer of Property \ct the onh object of s 70 
iiem to make the admission of the exicntmit sufficient proof of execution 
To/ni Ira \ "\i tat 7 C V X 084 Rut in ‘'ntiAichnniba Vitia \ hrjrudra 21 
f \ 1014>=*21C I T 175 Mr Jintirr II oodioffe J said "That decision 
IJdtjmiha \ \ttoi Mipm) i opm to this construction that cun when the cxecu 
tint admit execution iu«ndtm ion or proof of execution or ‘ipiunp onh does not 
di jm us, with proof of ntk tition If this Ik tht morning of that Judgiwiit I inn 
umthli to ngro! with it n I think tb ittliendnn ion of the rxecutant has tin (fleet 
of di js n in„ w ith the proof of i\!te«Lition ns n^mn t him 1 cr if the ndim sioti of 
rxccnti in iMO fx understood onh in the m ns* of an admission of igmng (hem 
tin r< i- no n«*c» * it} of notion "<■ nt nil regard hnnghndto tliegenerd provi ions 
of the I nn Act rehtinj. tondnm ion Hu is nl*o imhnited by tin Jnst wonts 
of H-t lion To though it Ik a docununt required bv law to lx attested' This 
xi wi a p| roved in \i!d«m v I annltandra 2J C h ^ 411=14 Ind Ca 
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934 , Pahan Khan \ Bodal 34 C L» T 493 I ihiafc Lai \ Mussamat Kanin, G4 S 70 
lml Cns 11 = 19 A L T 8>>-i4 A 127, Irjun Singh \ Ealat Rath > Pat 
31 74 Inti Cas 150 =*1923 1* 43o, Iknoybhusanx Dim emit a hath, IS 0 L 

T 114 = 74 Ind Ca- 173, 1 unf Rhi v Ma lung, 1 King 537, Xagemai v 
Mu, 4 Pat L T 511=33 Ind Cas 79, Pnqamlh\ Btsie*sai 1C \\ N 
cewii Dhnnua Lai x Sltambhu 47 I ml Cas 9, Afapwai v Zfo<*/w 4 Pat 
L T oil Bat in a recent cast, the TutUcial Committee of the l*m > Council lias 
held that th i- "section applies to a document cl ul$ executed fin a litbt v Run 
Hath 30 C IV N 3G4 (P G) = GP 53 P C =21 A L J 815=52 I A 3G2 = 

20 W N G4l=Gr L T >7>~27Bom L R 1114 = 42 C L I 143=89 Ind 
Cis 659=19 M L T 240 (P C) = A I R 1925 P C 203 This section 
applies onlj to document which is dulj attested Mg Vo Gyi \ Mg Mm Dm 
5 Han" 501 = 104 Ind Chs 386 = A I It 1927 Rang 233 See nl*o Vachn v 
Dna 11 Ind Cns 585, A araui \ D C, 55 Ind Cns 501 So admission can 
not make valid n document which is invalid in law Shell h Karhu x Md Alt 
1 > C L T 577 No ndmi sion of execution is effectual under this section unless 
it amounts to an acknowledgment of tho formal \aluhtj of tin instrument hjiin 
Chnndia\ KatMi Chandta, 30 C L T 375 The admission b} a mortgagoi 
of the execution of a mortgage deed before the Court, does awaj with the necc'&itv 
of proving ib execution but not with the nece* it} of such attestation ns is 
loqiuretl bj law Pamhoanq \ Bilaji 14 C PL R 42 Under tins section 
the admission of execution of a mortgage i» *ufhcicnt proof n- against the executant 
himself but there is no authority for tho proposition that the document is for that 
reason binding upon the other defend int* who were not pirties Anita Singh 
\ hah Hath, 2 Pat 317 = 74 Ind Cas 150 = 1923 P 43G Goidhan\ Hanlal 35 
A 364 = 19 lml Cas 121 Where a part} to an attested document admits its 
execution a third pait} is not bound b} it. Nagesuai v Becha Singh 4 Pat L 
T 311, Kibaianx Ram Chandia, 22 C IV N 444=44 Ind Cis 9S4 An 
admission by the representative of a pait} to an attested document cannot be 
treated as an admission of the part} to an attested document of its execution 
by himself Benoy Bhutan v Dlwendianath, 74 Ind Cis 178 = 38 C L T 
114 There was a cleai admi sion of execution in the written statement The 
nttestmg witness called stited that the executant did not *ign the deed m his 
presence field that tho document must be taken to have been pioved Ramlal 
v Muist Srpii 94 Ind Ca* 338 = A 1 R 1926 Pat 293 

Admission when to be made The term "admission’' in this section re 
lutes onl} to the admission of a part} in the course of a trial of a suit Ibdnl 
ICawn \ Sail man, 27 C 190 Such admission can be made b} i party m hi* 
pleadings or in his examination Jlnjmanyal v Mathina 30 Ind Ca* 570 = 38 
A I =13 A L T 8SI Mu ist Saiga x Mtolulhar 13 N L R 197 Budha 
v Sam an, 7 N L R 85, IJanlal v rhafur 34 Ind Ca* 281 = 19 0 C 25 
But m Nagemai v Baehu Smgh 4 Pit L J 511 = 53 Ind Cns 79, ilhimon 
J said ‘I am of opinion that Abdul Kai un \ Sahnian tnpia and Raimanqal 
\ Malhuta 38 A I =13 A L J 881=30 Ind Cas 576 which decided tint 
an admission under «ection 70 of the Evidence Act of 1872 to be admissible 
in evidence can only uppl} to nn admission in fact made m the cour e of legal 
proceeding then pending before a Court of Justice cannot b= supported on 
principle or authorit} It authorit} were needed to refute such a proposition 
1 think authorit} mft} and can be found in the decision of their J otdships ot 
the Privy Council m hoiutar Dooiqanath v Ramchande t Sen 1 I A 52=2C 
241 in [fvnphlon v Wallis, 27 Ch D 251 = 54 L J Ch 1173 and also m 
Goboidhan Dai v Hanlal, 19 Ind Cis 121=35 A 364=11 ALT 379 
In in} opinion an a Imission under Section 70 is admissible m evidence even 
though it be nn admission not made in the course of legd proceedings then 
pending before a Court of Justice, but which mu} be an admission made ante- 
cedent to the institution of legal proceedings This construction of section 70 
of tho Evidence Act as to what constitutes an admission to be admissible in 
evidence is in harmon} with the definition of an admission contained m sections 
17 to 20 inclusive of the Evidence Act itself, and is m accordance with the 
general principle But in a Inter Pitni cn*e it has been held that this section 
relates to the admission of the party in the course of the proceedings in which 
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the document is produced made either in the proceedings or in the evidence 
Batman Prawd \ Btqm hunt 8 Put L 1 7-101 1 ml Cn« 277 -A I R 
1927 Pat 131 , see nl o Dcotao \ Dhamhrao, 109 I ml Cns 57G = A I K 1928 
Nag 214, Hanlal \ Thai m Bag 19 O C 23-31 Iml Ca* 281 An ml 
mission can be made m a written eiitemcnl Ham I al \ Srvh 91 Jnd C» 
999= A I II 1920 Pat 299=1020 P II C C 117, U/nati > Email A I R 
1929 Cal 441 = 49 C L T 517 Put an admission of execution of a document 
before a Sub Registrar does not amount to rm admission of a valid execution 
winch is the admission reform! to in section 70 of the I videnrn Act Pribda v 
v Sahiblhan 91 I n ,l Cns GGU-13 S L R 282 = A I K 192G Snul 80, 
Dtoiaov Dhmidnao, 109 Ind Ci 570 = A I R 1928 Nip 244 . Btttlha \ 
bat nan 7 N L R 8 » 


Proof w hen attesting 
witness denies the e\c 
cut ion 


71 Tf the ittestmg vutne^ donios oi 
does not u collect the execution of the doctP 
inent, its execution in ly he pio\ed bj otliet 
e\ i donee 


Principle The notice of the rule of Preference for the attesting witness 
is that of tho genenl desirability in furtlionncc of truth of obtaining his 
knowledge on tho subject \\ hat may lie the tenor of witness’*, testimony 
lemams to be seen the object of tho law is to obtain Ins knowledge, irrespective 
of tho side in whose fa\ our it may hear 1 lie rule is satisfied by calling him, 
i e by ina! ing his testnnonj available for the trial If his testimony fuMo 
evidence the execution the present rule says nothing about the consequences— 
whatever any other rule maj sty The present rule’s force is absolutely spent 
when witness is produced for examination 8o the attestor 6 positive demtf 
ot the facts of execution, contradicting the statements implied or expressed m 
Ins attestation leave the proponent still free to prove by other testimony if he 
can the fact of due execution a permission demanded not only by principle 
but also by policy, in as much ns the proponent might otherwise be defeated 
of his lights by a corrupt attestor If ignore § 1302 

Scope of the seceion The party seeking to piove an instrument may 
exunme his uitne s ns to the acts of execution performed the date the place 
the signature sealing if it is made under seal and delivery by the maker or 
his acknowledgment of it as the case mav be the subscription by the witness 
or avitnesses and generally the compliance with the usual and foun'U requisites 
It may happen th it the subscribing witness cannot or will not estity to tne 
complete execution In snob ca*e the party seeking to prove the instrument may 
cro s examine the subscribing witness (Boutnan v Boil man Ziu <V K «XI1) or 
coiroboiatc or add to his testimony by other evidence It lutaU> v ball shut tj 
15, Pick Mass 531 If a parta who calls a witnes to piove a particular fact 
be disappointed in the result of the testimony it is competent for him lo prove 
the fact by other testimony 3 Stail Ei 1632 If the subscribing witness fails 
to establish the execution ns where he does not remember the act or d< nn s the 
attestation the partv calling him to prove the instrument is, by a positive rule 
of 1 iw, not concluded by his testimony He mav establish the f ct by other testi 
mony Talbot v Hodson, 7 1 aunt 251 Whitaker v Salisbury, 15 Pick (Ma s) 534 
In other words, the execution of the instrument, even though it he a Will may 
be established by competent evidence against the positive testimony of the 
subscribing witnesses Mattel of Gotlrel 95 N Y 329 Hie party who would 
establish a deed must lay his ground work by the production of the subscribing 
witnesses if their testimony can be obtained If thev fail to establish the 
execution of it the party who thus calls them, by a positive rule of the law 
is not to be concluded by their te-timony , but will be permitted to establish 
the fact b\ other testimony [ff Intakrr v Salisbury, 15 Pick (Hass) 534] It 
would be contrary to justice that the treachery of a witness should exclude a 
pvrty from establishing tho truth by the ml of other testimony (1 Stark 79 147) 
Hus section applies fo all attesting witnesses whether the documents require 
attestation or not A oil El 251 hen in a mortgage suit is was found that 
one of the attestor- was dead and tho other either denied or did not recollect 
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the execution of the document, the execution of the same can be prov ed by c 71 
other evidence Lai shman v Qohhul, 1 Pat 54= (1922) Pat 415 A statement 
of the attesting; witnesses to a mortgage deed that the) signed the blank paper 
and not the completed deed is sufficient to attract the operation of this section 
and entitles the mortgagee to prove execution b) evidence other than that of the 
attesting witnesses Dmabandhu v Sanalan, 48 Ind Ca= 024 “If one of two 
or more attesting witnesses being called, denies or doe-5 not recollect the execution 
of the document, it is not vei> clear whethei other evidence can be given to piove 
it, if there be another attesting witness ah\e, subject to the process of the Court 
and capable of giving evidence, who is not produced Field Ev 7th Eil 22 7 
It is not intended b) enacting thi» section to depart from the rule ot English law 
that the evidence of the other witnesses should not be introduced unless the 
absence of the other attesting witness is satisfactory explained in the case 
wheie one of the two attesting witnesses has been called and has denied execu 
tion Ayeianti v Mohammad, 49 C L J 347 = A I R 1929 Cal 44 

If the attesting witness denies Sometimes a witness turns round upon 
the party who calls him and denies his own signature This ordinarilj hnppens 
when he has been bubed by the other side Here it would defeat justice it the 
party so injuied were not allowed this license Not t Fv 254 As pointed out 
in Biahmadat Ten an v Ghandan Bibi 20 C W N 192 (193) = 34 Ind Gas 
6SG, the mere fact that tbe attesting witnesses to a document repudi Ue thou 
signatures or make statements suggesting that the) attested at the instance of 
persons other than the executant, does not invalidate the document it it can be 
proved by evidence of a reliable character that they have given false testimonj 
In discussing the evidence adduced in support of a Will which was attested bj 
four witnesses, two of whom had died and the other two deposed practicnll) m 
favour of the objector, 1 looker jee and Breachn aft JJ observed ‘ llus 
however, does not compel the Court to pronounce against the Will It was ruled 
m the case of Atcbo Ktshore Dass v Joy Dootga Dassee , 22 IP R 189, that 
the mere fact th it attesting witnesses to a Will have repudiated then signatuies, 
does not invalid ite the Will if it can be pioved by evidence of a reliable 
character that they have given false testimon) To the same effect is the deti 
sion of the Judicial Committee in Cooper v Bad ell 4 Moo P C 419 The 
principle is well settled that when the evidence of the attesting witnesses is vague, 
doubtful or even conflicting upon some matcrnl point the Court mnj take into 
consideration the circumstances of the case and judge from them collectivcl) 
whether tho requirements of the statute were complied with , in other woids the 
Court mny, on consideration of the other evidence or of the whole circumstances 
of the case, come to the conclusion that their recollection is at fault, that tlmir 
evidence is of n suspicious character or that they are wiHull) misleading the 
Court, and nccordmgl) disregarded their testimon) and pronounced in favour of 
the Will Young v Richaidb, 2 Curt 371, Butyoync v Shoidei, 1 Rob 5 
So the fate of a document is not necessarily at the mercy of attesting witne~sp<j 
Jlahatajlal v 48 Ind Gas 53S=3 0 L J GG7 In Booth \ 

Blunde, 19 Ve a Jr 494, 507, Lotd Eldon saul 'If the) had all denied their 
attestations, but it be proved by circumstances that the) unjustl) denied it, the 
Will might be proved to be a good Will b) other circumstances ' In Abbot v 
Plumbe, 1 Doug 21G Mansfield L G J ob-erved “ It wa-5 formerlj doubted 
whether if tho subscribing witness denies the deed, } ou can call other witness 
to prove it, but no longtr ’ ‘ If thev disavow having seen it executed, other 

persons who saw it executed, or can prove the party's handwriting mny be 
called so too, even if they prove contrar) to what their attestation purport 
namcl), that the part) did not execute it Per Lotd Kenyon, C J in Ley v 
Ballord, 3 Esp 173 note ‘“The attesting witness s testimom is not indeed 
conclusive for the party mn> go on to prove linn untrustworth) and maj call 
other witnes es to prove the execution Per Lotd EUcnborouqU C J m Ii 
v Uarnnguorth, 4 M AS 350 , see al o Hudson's ca«e, SLtnn 79 Dayrell v 
Glascock, Shinn 413 Austin v II ills, Buller N P 2G1 Pile v Bradbury, Bullet 
N P Richie Oat field 2 ^trn 109G, Loice v Johffe, 1 B1 3G5 In Pd <> 

\ Brculbury Buller N P 2G4 '‘the fir t and second witnesses denying their 
hands, it was objected he should go no further, for it was nrgued that though 
107 
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if jou ct. 11 one witness who proves against you, you may call another, yet if 
he prove against you too, jou can go no further , but the Chief Justice admitted 
him to call other witnesses to prove the Will and he obtained a verdict’ 
Wigmote § 1302 If the witnesses deny execution either through collusion or 
absence of recollection it is open to the plaintiff to prove execution by other 
evidence Shetk Rarimullah v Gudar, L R 5 A 680 = A I R 19 3 5 All 56, 
Balnam v Kamalja, A I R 1924 Nag 367, Ayhativ Mohammad 49 C L J 
347= A I R 1929 Cal 441 Wheie the attestor denies attestation and the 
other attestor^ are dead, what is required under s 71 is only proof of execution 
not execution in the presence of attesting witnesses Lalta v Dai slum, 74 
Ind Cns 839, Paleshitari v Sanlar Daijal , 74 Ind Cas 969 Where the 
only living attesting witness of a document was illiterate and on being exa 
mined denied execution Held, that the document could be proved bj other 
evidence Badn Prasliad v Qamhliv, 26 Ind Cas 500 A scribe who has 
signed the document but who was not present at the time of its execution could 
not be amttesting witness Ram Sahu v Goun Shankar, 39 Ind Cas 153 

The mere fact that the only sunning attesting witness is considered hostile 
by the part} taking his stand on the document, does not relieve him from the 
duty of examining him as a witness Gobitida v Pulm 31 C W N 215 
Tula Singh \ Gopal Singh, 1 P L J 369 If he denies the execution, other 
oral evidence is admissible to prove execution Basdeo \ Rashbehan, 101 Ind 
Gis 344, Lakshman v Gokul 1 Pat 154 Sashi Miikhi v Monmolnni, C 7 
Ind C is 87 Lakshman v Krishna Ji, 29 Bom L R 1425=105 Ind Cas 
769, Coles \ Coles L R IP 70, Pill ington v Gray, (1899) A C 401, 
Dayman v Dayman, 71 L T 699 

Does not recollect If the witness’s testimon} on the stand wholly fails 
through lack of recollection, mnv not his signature and attestation, on being 
proved by himself or some one else suffice ns an implied testimon} to the facts 
of due execution ? To use the attestation in this waj is to use a hearsa} (t f 
extra judicial) statement, but for this case a well recognized exception to the 
Hearsa} rule exists ( Vide notes under section 69) A failure of memory, so 
far as it involves a general mental disability, organic m its nature, and analogous 
to insanit}, should excuse entirely from production of the person and of Jus 
deposition But a mere casual failure of memor} ns to the facts of execution 
obviously cannot excuse, for it cannot be ascertained except after production 
to testify — When it appears after such production, other principles come ini 
phi} (a) the witness nrn} adopt las attesting signature ns record of past recoiic - 
lion and upon the faith of it verif} the facts of execution ns thus known to him 
to have occurred (ft) if ho fails to do this bn signature inn} be otherwise 
pro\ed, anil his attestation taken ns sufficient evidence of the facts of execution , 

(f ) in nn> case upon Ins failure to recollect the fact of execution maj be proved 
l>\ other qualified person" 71 igmore 1315 The first question is, may not 
the attestor, though not nctunll} recollecting the circumstances adopt Jus 
signature ns a record of past recollection and bi«o bis testimon} on ttie faith 
of Ins signature which he would not have put there had he not witne =od the 
execution 3 Ihnthemny is clear by the principle of Recollection 7 ule s 1 >9 
infra 11 iqmore § ViO't , Per Jiuley J in Maugham v Htthbord, 8 li AG 16 
But where the atte-ting witness becomes incapable to recall to his memor} the 
urcumstinces of the execution of the document the proponent mn}, if he can, 
piwe the facts of execution by other witnesses Bccau e ' it could never have 
lioen the design of the Statute to vacate n W ill which was dulv executed, whenever 
tlm w dues os to it have forgotten nnv material circumstances attending the 
attestation The} are indeed alwn}S called upon to prove the ill not because 
the statute requires that tliev shall prove n compliance with nil the requisites of 
theliw, but because they would most likely prove or disprove them and 
!wH-nu«o upon principles of common J iw the attesting witness to ever} instru 
meat mu t l*o produced if living nnd within the power of the Court Per Tueler 
I m (l trke \ Dnrmarant, 1ft Emgh 13, Jo The Court will not allow the (lefec 
tiv m mory of the illiterate witnesses to ov> rturn the \\ 1 1 L Smith \ Smith, (1SC6) 
11*4 1) in In Th< my son \ I fill 11852)2 Boh 120 at p 1J2 Dr 1 mhinylon 
said ‘‘Tie character of the witnei-«o-* tin length of time wlrnh Ins clapped 
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since tho transactions took place the nature of the facts deposed to,- whether g 71 
thc> are likely or not to ha\e m ide an impression on the nnmis of the witnesses, 
nri cncuin tnnees to be taken into account, to which is to be added this const 
deration also, whether tho case admits of the principle— the presumption— omnia 
rile C'SC acta' “The maxim omnia praesumuntur rite esse acta ’ says Luulley 
It J in Ilan is \ knight, (1890; 15 P &D 170 at p 179 ‘is an expression, in 
a short form of a reasonable probability, and of propriety in point of law of 
icting on such probability lhe maxim expresses an inference which may 
reasonably bo drawn when an intention to do some formal act is established, 
when the evidence is consistent with that intention having been carried into 
eflcct in a proper wa} but when the actual observance of all due formalities 
can only be inferred as a matter of probability Tho maxim is not wanted 
where such observance is proved nor has it any place where such observance is 
disproved The maxim only comes into operation where there is no proof one 
way or the other, but where it is inoro probable that whit was intended to be 
done was done as it pughfc to have been done to render it valid rather than that 
it ww done in some other manner which would defeat the intention proved to 
exist, and would render what is proved to hue been done of no offect. ” See 
also Cooper v Beckett, 3 Curt 048 = 4 Moo P C 419, I Vnghtv Sandetson, 

(1834) 9P d,D 149 Lloyd v Robert s (18oS) 12 Moo PC 158 The presump 
tion applies with more or less force according to tho circumstances of each case 
Vcmn combe v Butler, (18644 3 S A T 580, Hams v Knight (1890) 15 P & D 
170(184) To prove the due execution of a Will for the purpose of getting 
probate of it, strict affirmative proof of due attestation is not absolutely necessary 
and if from circumstances tho Court can reasonably come to the conclit ion that 
the Will has been duly executed, probate may he given Sibo Sundari v 
Ilcmangim, 4 C W N 204. Anna Cholam v Ramasuamy 30 M L J 55 
(P C)=20 C W N 673 (675) In Blake, v Blake, (18S2) 7 P A D 102 
ffolkei L J said “If the witnesses so come forward to prove the Will has 

been in doubt, or could not remember whether they did or did not see the testa 
tor sign, the fact that everything appears to have been rightly done would 
entitle the Court to come to the conclusion that they did in fact sec her sign 
For the application of tho docti me see Blake v Knight 3 Curt 547 , In re Moore, 

(1901) P 44 Wordhouse v Balfour, (1887) 13 P A D 2, where the recollection 
of the witness was blank as regards circumstances of the execution Woohnei 
v Daly 2 Lah 773 The same rule is applicable in tho case of other documents 
lequired by law to be attested One of the attesting witnesses A to a mortgage 
bond deposed that he was present, saw the execution and became an attesting 
witness, the other witness B stated that at the request of the mortgagor, he 
became an attesting witne^ 13 but had no recollection of any other circumstances 
in connection with the execution of the document On the same day, when 
the document was later on presented for registration B identified, the executant 
who, in his presence admitted execution before the registering officer Held 
that the inference might legitimately be drawn that the requirements of the law as 
laid down in section 59 of the T P Act were fulfilled Bcnoybhusan v DInrcndro 
38 C L J 114 In delivering the Judgment Ht Justice Mookerjec said “The 
principle applicable to ca°es of this character was considered by this Court in 
Jogcndra Nath v Niiai Chat an, 7 C W N 384 by the Allahabad High Court 
m Ram Dei v Munnalal, 39 A 109 , Uttam Singh v Hnkam Sinqh, 39 A 162 
Slab Dai/al v Sheo Ghulam, 39 A 241, and by the Madras High Court m 
Venkata v Muihu, 39 M I, J 493 It was ruled by this Court that it might 
fairly be presumed that both signed as attesting witnesses after execution of the 
document by the mortgagor and that such presumption might be made on the 
principle enunciated in section 114 of the Indian Evidence Act In that case 
upon the face of the Will, without a memorandum of attestation, there was a 
signature of the testator at the foot, as also tho subscription of two witnesses 
It was ruled by Dr Lushinglon that in the absence or death of witnesses 
jmma facie the presumption is that the testator signed in the joint presence of 
the two persons and they subscribed in his presence This principle was 
applied by the Allahabid High Court in the three cases mentioned where 
reference was made to Wright v Sandeison, 9 P D 149 The&e decisions were * 
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follow nl, as based on sound principle bj tho Madras High Court in the ca e 
Biwiuonfid before Reft rence may in this connection ho made to the decisions 
in BlaUy Blal e7 P D 102, /tone y hmi/hl, 1 5 T> D 170 and In n Hanoi 
No doubt ns pointed out in Strong v Uardet, 
1 I the question is one of inference from the surrounding: circum 

stances, nnd c*ises ire concm-tbA where the Court ma> decline to draw the 
inference by reason of proof of f icts which show the requirements of the law were 
not in contemplation of the parties 


Proof of document 72 An attested document not lequued 

not rt quired bylaw by I'm to be attested m iy be proved as if it 
to be ittested was u n attested 


Principle and Scope This section embodies section 37, Act II of 1853 
For a long time it was held I hat when a document was, attested, one at least of 
the attesting witnesses must be produced hoe \ Dumford 2 J\I A S f>2 
In lf ardcl\ fermow 2 Camp J82, 284, Lend Ellenboiough «ud that it did 
not depend on the nature of the deed to bt proved it must depend upon the 
poswiDinty of procuring the attendance of the ntte-tmg witness, not upon the 
testimony be is likely to give ” face also Hiqqs \ Dixon 2 stork 180 Stieeter 
v Ben bit 5GB 5b2 Bat as this worked great hardship* to suitors, the 
Common Law Procedure Act, 1854 (17 & 18 Viet C 125, « 26) ami the Indian 
Pvidcnce Aet of 1S55 introduced tho present reasonable practice JSort Ei 
255 Those Act« restricted the rule to documents required bv law to he attested 
Re Riche L R 32 Ch JD 35 Ihia provision is applicable, onlj if all the 
parties aie before the Court, and m ex parte, proceedings tbe attestor* should yet 
be called IF oitfnngton v Vooie 61 L T 338, Re Remj 3 3V K 312 (Eng), 
Tagloi Ev § 1839 42 , Phip Ei 4th Ed p 484 fco documents which do not 
fall under s 568 may be pro\ ed bv other evidence Vide Daitcin v Jnggabundhu, 
23 V? R 293 

73 In order to ascertain whether a s/gniture, wri ting oi 
Compmson of s.g sell is tint of the pel -,on by "bora it ptu- 

nature, writing or seal poits to hive been written oi made, any 

with otlurs admitted signature, wilting oi seal admitted oi proved 
or proved t0 ° the sitisfiction of the Coint to have been 

wntten oi made by tint person, miy be compared with the one 
which is to be pioved, although that signatme, writing oi seal his 
not been produced or piovcd for my other purport 

1 Jig Court may direct my person pie-sent in Couit to write 
any words or figures for the purpose of enabling the Court to 
comp at the words or figures so written with any words or figure** 
alleged to have been wntten by such person 

•[This section applies also, with any rmce^vry modifications 
to fingci unpievuon] 

Principle In prov mg a document or a sign lturc two di tmet kinds of 
evidence ofltr thenwlve* first hvttmon} b> a person,who «aw the act of writing 
or onifl circum«t mce 1< id mg up or Pointing back to that ad secondly, c\ idenco 
of the kind of hand wntinp fin dimrcnce is that in nn> and nil wavs of the 
second mode there is involved the establishment of a personal tvpc or character 
of writing and an estimate ba«ed on comparison, that tho disputed writing 
Mon^s to tho tvpe Bj thi* inode then is always nn inference from the tvpc 
to the Kcmiincnc«3 of tho disputed instance The evidential fact, the t>pe of hand 
writing involu a nn inference from a kind of habit or skill of handwrit ing to nn 

IS of *1^)0) 11jn, kniph wns nddtd to s 73 hj the Indian I vidcnce Vet 1899 
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act done, the specific handwritings) U i gmoie §§ 1991, 383, 99 We report tojte'ti 
tnoninl evidence when we ask i witness, who possesses a knowledge of a certain 
tjpe of handwriting, to say whether the disputed document is in that tjpe of 
handwriting We resort to circumstantnl evidence when we furnish the tribunal 
direct!} with a knowledge of the t>pe, so that it may nppl} it for itself 11 W 
more § 1990 Here first of all questions of relevancy arises The specimens, 
to nfford a fairl) trustworthy inference, must of course be genuine, and the} 
must also be numerous and representative enough to sene as an adequate basis 
for inference to the general st>le Ibid 

Scope of the Section B> section 45, handwriting and signature of a 
person can bo proved b} an expert Section 47 admits the opinion of anj 
person, acquainted with the handwriting of the person by whom it is supposed 
to be written or signed that it was or was not written or signed, by that person 
In addttion to the modes of proving handwriting which have alread} been noted 
under 89 45 and 47 there remains direct comparison of th® disputed document 
with an undisputed one If the signature etc , of the document, with which that 
m dispute is to bo compared, is admitted by the party to be genuine the com 
parison is the more satisfactor} If it be pro\ed genuine to the satisfiction of 
tho Judge with whom the decision of this collateral issue rests ( Birch v Ridqitcty, 
1 F & F 270) the comparison can be instituted (Egan v Lonan, 3 Law Times 
223) \ party may under clau*^, (2) be made to write for the expre a purpose of 

comparison (Doe v Wilson , 10 Mood 530) Here the comparison will be less 
s Uisfactory, as a person ma} feign or alter the ordinary character of his writing 
with tho ver} view of defeating a comparison Cobelt v Kilmimstei 4Fi-F 
49U Tormerl}, comparison could onl} be made between the disputed document 
and one in evidence for the purpose of the cause But the present latitude 
seems a wise extension, ns there is still sufficient guarantee of the genuineness 
of the document with which the disputed document is to be compared \orl Ei 
255— 25b The competency of this kind of evidence has been seriou a ly doubted 
in the Courts of England , and until overruled by legislature the Courts have 
declared such evidence inadmissible The first objection made to the admission 
of this kind of evidence is that writings offered for the purpo e of comparison 
with the document in question might bo spurious, and therefore the standard 
must be proved to be genuine, and collateral issue is at once entered 'The 
difference between letters which have been received in correspondence and papers 
put in a witness s hand,” it was argued in Muddy Slid ermorc, 2P&D 18 
"is two fold First, when a correspondence has taken place with a witness before 
any controversy commenced no suspicion of fraud can attach, and the knowledge 
of the handwriting acquired thereb} is the strongest evidence sho t of occular 
proof second such a correspondence ma} be shown to be acted upon But in 
the other case, there is nothing but the oath of the witness m the cause to be 
depended upon , 60 that on lift} documents put into a witness s hand for the 
purpose of comparing with the writing in question fift} distinct issues would 
arise ns to their genuineness In tho second place it is said that specimens 
might not be fairly selected "If such evidence was admissible, it was argued b} 
counsel in Muddy Suekamoic supi a ‘how easy it would be, out of hundreds of 
specimens of a man's writing collected at different periods of his life to produce 
ten or twelve in Court that would correspond sufficiently with a forged signature 
to deceive the most experienced witness” The third objection is that jurors might 
not be able to read, and therefore it would be impossible to call on them to make 
the comparison In answer to these arguments JJ/r Best sa}s “ There certainly was 
great weight in the first objection particularl} when taken in connection with tin 
general rules of common law practice So long ns parties to a suit wi ro allowed 
to mask their evidence till tho very moment of trial, -o long would it have been 
highly dangerous to permit either of those to adduce adhtibum, for the purpose of 
comparison, a number of supposed specimens of handwriting which tho opposite 
part}, having bad no previous notice of the intention to adduce, would not bo 
m a condition either to answer or contradict specimens which might not be fairly 
selected or even be the handwriting of the party to whom the> are attributed 
Bf^l Ti § 232 But as has been pointed out by Sageanl Slot] while nrguim* 
in Muddy Sucker more, (1830) 2 P D 0 20 the inconvenience of collateral i--*** 


S 73 



THE INDIAN EVIDENCE ACT 


S 73. 


85 i 


already exists where a witness speaks to the genuineness of ha/ulrpriting from an 
impression derived from a letter lie hit** received Tlie correctness of this 
knowledge d< ponds on the genuineness of thnt letter, and c\cn where he says he 
sn\ the part} write, his knowledge depends on the issue whether or not he did 
see the party write As to the second objection Mr Best says “ It is not 
uways eisj to obtain unfair specimens and, should such be produced, it would 
he competent to tho opposite part) to encounter them with true one ” Best on 
Ei § 238 Concerning the third objection, Mr Best says “ It does not sceir 
satisfactory logic to protect a jury which can read from availing themselves of 
that means for the investigation of truth because other juries might, from want 
of education, be disqualified from so doing, if some men are blind that is no 
reason why all others should have their eyes put out ” Best on Ev § 238 This 
last argument ogunst jurors lo&es all its force m India in ns much as no civil 

cases are tried heie bj jurors and a very few important criminal cases are tiled 

with the help of juros Moreover the jurors are always selected from per ons 
who are literate Finally it may be argued with great force that proof of hand 
writing by comparison is really the best evidence on the subject As to coni 
pauson by juvt iposition on the one hand, and where the standard exists onlv in 
the mind of the witness on the other it has been pointed out in the latter ca“e 
the characteristics of the 6tand ml are indistinct shadowy and uncertain while 
in the former they appear in all the distinctness of visible characters Jn one 
case you compare existing tangible realities, m the other a visible reality with an 
invisible, intangible impression in the mind TT oodman v Dane 52 Me 9 
“It is more sati&f ictory said Duncan J in Tanner’*, BanI v Whitehall 10 Ferg 
A R 110 (Am) “ to submit a genuine paper as a stand ird and let the 
jury compare that with the paper in question and judge of its similitude, than tbe 
evidence continually received, of allowing a witness who has seen the party 
write once to compare the disputed paper with feeble inipre sion and transient 
view the writing may have made in his memory “ Another singular opinion 
said U ooduoid J m Hijde v WoolfoV , 1 Iowa 159 (4m) (referring to tne 
English cases in which it was held that impression is allowable only with writings 
properly m evidence in the cause) “his been that the standard writing must bo 
one used m and connected with the case But how can this be held necessary 
when we look at the object of the standard It is of no consequence wlnt the 
writing you compare is, all you want is a genuine handwriting, and it is as 
respects the nature of the evidence not material what instrument it iior 
whether the paper be blank in all except the signature nor whether the wr t g 
be connected with the ctse oi not ’ 

In England the controversy was set at rest by enactment of Stat 17 A 18 
Viet C 125 ns well as 28 A 29 Viet C 18 which allow comparison of ham s 
with a proved handwriting Under the statutory laws as well as under this 
section as well ns ss 45 aud 47 it seems clear, fust, that any writings the 
genuineness of which is proved to the satisfaction not of the jury, but ot the 
Judge (Egan v Couan 30 L T 223) may be used for the purpose of compari 
son although they may not be admissible m evidence for any other purpose in 
the cause (Birch \ Ridgnag IF AF 270, Ciessaelly Jact son, 2 F A 1 -4) 
nnd next, that comparison may be made either by witnesses acquainted with the 
hindwrrting or by witnesses skilled in deciphering handwriting, or without the 
intervention of any witnes-es at all by the jury themselves (Cohbet v Ktlmintster, 

4 F AT 190) or in the event of there being no jury by the Court ^ Aipoit v 
!/«/ 4C AP 2G7 The compari on m ly be instituted’ «ay 15 Korton ‘by 

any 'one the Judge, the jury an ordinary uitnes<t, or in expert Arbon v 
I itsscll 3 r A F 152 ’ Aor/ Vi 256 far ns the compari on by an ordinary 
lay witne s is concerned, if the learned writers morning is, that he can compare 
by putting the document in juxtaposition it is dearly erroneous Such com 
pari on h> witne s is ab olutely barred by the opinion rule because “ where it is 
merely opinion on similitude of the writing collected from barely comparing 
them the jurv may compare them as well ns any body else nnd any two people 
ninv think di/ftrenth ’ Per lates J in Brookbond v B oodlcg, IV ike N P 
21 Not o Similarly in Doe v Suckermore 5 A Ah 719 Denman L C J said 
“ If tho proved document and the controverted arc both in Court, nnd the 
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witnesses speak to their resemblance or difference from immediate observation, ^ 73 
they seem to perform a task for the jury which ever) one of them, even though 
illiterate, might a well perform for himself ’ bo it is clear that on principle, 
comparison by a lay witne-s should not be allowed, even m the presence of the 
tribunal But this rule does not apply in the case of an expert witness, because 
•*he does what possibly the ]ur> mftj be incompetent to do ’ Ibid, Wigmore 
§ 1907 The question of comp iri^on Ot signature is distinct from question of 
admissibilit) Khijiruddin v Emperoi, 53 C 372 = 92 Ind Cas 442=27 Cr L 
J 26G = A 1 R 1926 CU 139 The word “purports” in this section does not 
limit the scope of the section to such documents onl> as are signed or contiin 
some intrinsic statements of the identity of the writer Any document alleged 
by a part) to be in the handwriting of a particul ir person mij for purposes of 
proof be compared with other writing or signature id m it ted or proved to the 
satisfaction of the Court to have been made or written b) that person Veeia 
Raghaia v Soun Aujangei 35 M L «J 603=48 Ind Gas 68 = 24M L T 477 
In delivering the judgment in the cas© the Court observed “This ca c e turns 
solely on the meaning to be given to the word purports' in section 73 of the 
Evidence Act Different views have been taken by Jenhns C J in Barindia 
Kumar v Emperor , 37 C 467*= 14 C "W N 1114 and b> Chandi atari ai and 
Batchelor JJ in Emperoi v Oanpat, 15 Ind Cis 649 = 14 Bom L R 310 We 
are inclined to agree with the latter e do not di cover any object in limiting 
the scope of the section to documents which are signed or contain some intrinsic 
statement of the identity of the writer, and apparent!) in English law all that 
is necessary to lender proof b> -comparison admissible is a dispute as to the 
writing In the second portion of the section under construction the word 
used is u alleged, ’ as from the context it is clear that no contradiction between 
the two words could have been intended, the impression left on the mind is that 
the two must have been used to express the same idea ’ So under this section, 
it is not necessary that the writing which is in dispute must itself in terms 
express or indicate that it was written by the person to whom the writing is 
attributed The word ‘purports” in this section mean 9 “ alleged ’ When an 
aimonymous writing is produced and ascribed b) the prosecution to 1 particular 
person, then the case for the prosecution must be taken to be that, having 
regard to the admitted document-, and the comparison between them and the 
disputed writing, the prosecution alleges that the disputed document purports to 
have been written or made b) the accus'd Empeioi \ Oanpat Ball itslina, 

14 Bom L R 310=15 Ind Cas 649 = 13 Cr L J 505 But in Bai india 
humai v Emperor, 37 C 4G7 = 14C W N 1114 at p 1138 JenI ms C J said 
“ In applj ing the provisions of section 73 of the Evidence Act it is 
important not to lose sight of its exact terms It does not sanction 
the comparison of an) two documents but requires that the writing with 
which the comparison is to be made, or the standard writing as it mil) be called 
shall be admitted or proved to have been written by the person to whom it is 
attributed, and next the writing to be compared with the standard writing must 
purport to have been written by the same person, that is to say the writing itself 
must state or indicate that it was written b\ that person The section does not 
specific ill) state b) whom the comparison maj be made though the second 
paragraph of the section dealing with related subjects expressl) provides bj wa> 
of contrast that in that particular connection the Court may make the compari 
son In this case we are told that a comparison was made by the learned 
Sessions Judge out of Court nfter the conclusion of the arguments, but whether 
with the assistance of the Assessors or not does not appear Iftheie uas no 
submission of tins question to the Ansuers it may be a question hoit far this uas 
not an u regularity The result has been that on a comparison so conducted the 
learned Sessions Judge, without in nil ca«es observing the precise terms of the 
section, has held certain wutmgs to be tho«c of one or other of the nceused with 
out having invited or heard arguments from their coun-el on this point I cannot 
think this was a proper t course to pursue, a compari on of handwriting is at all 
times ns n mode of proof harzadous and inconclusive, and especially when it h 
made hy one not conversant with the subject and without such guidance as 
might be derived from the arguments of counsel and the evidence of experts 
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In Siccinutty Phoodcc Dibce \ Qobmd Chinnier Hoy, 22 W It 272, it wns aid 
by the Court that ‘ a companion of signature w n mode of ascertaining tlic truth 
which ought to bo u«td with vtry great cart, ami caution ’ In this case no 
expert has been called to n c si°t tho Court, and not because no expert wa^ 
nvnunbh , there is, it is well known a Government expert as to hardwnting and 
certain of the documents m this case be ir a stamp winch shows that they Im<? 
been submitted to him It is true that the opinions of exports on handwriting 
nuet with their full «hnro of disparagement at tune* but at an) ritotlureis 
this use in their employment that the appearances on which they relj are 
disclosed and can thus lie supported or criticized whereas an opinion formed 
hy a Judge in the privacy ofhis own room is subject to no such check And 
th\t the aul of nn expert may be of value was clearly the opinion of «o distm 
guisheu a Judge as Mr Justice Dlacllnnn who in It \ Ilancy, 11 Gov G G 510 
refused to allow a comparison to be made without the help of experts ” «ee al o 
Smojini v Han Da s, 2b G N 119 But comparison of signature is one of 
the modes of pioving handwriting Although whore there is no oilier evidence, 
such proof would be icgarded hazardous and incline c it cannot be regarded a" 
an erior in law to ba*e the "Onclusion on such proof alone Pasupuleti 
VenJamme, 11 At L T 424=14 Ind Gas 711 

But before a Judge allows documents to go to the jury for the purpose of 
comparison of handwriting under this section it is Ins duty under section 29S 
of the G’rumnnl Procedure Code to find whether these documents are admitted 
or proved The record of the ca«c should contain a note of such finding 
Queen Empi ess v luhoji Rat Un Cr C 491 Queen Empress v Lalsmq 
Rat Un Cr C 452 But m a trial bv jury where the Judge allowed certain 
documents to go upon the record which were not proved under the require 
ments of s 73 of the Evidence Act, for the purpose of compnn on with the 
disputed handwriting, held that there was no such irregularity of procedure ns 
to wnirnnt an interference in revision Whether the documents were proved oi 
not it was for the jury to decide Queen Evwress v Lalsiny, Rat Un Cr 
C 452 


English law and origin of the rule Although all proof of handwriting 
except when the witness wrote the document himself, or saw it written is m 
its nature comparison it being the belief which a witness entertain* upon 
comparing the writing in question with an exemplar formed in hwiiiiiuii oin 
some previous knowledge (Doe v Sul ermore 5 A A E 731 pei Palteson J) 
the law until the year 1854 did not allow the witness or even the jury .except 
under certain special circumstances 'u.tually to compare two writings with each 
other, in order to a certain whether both were written by the me person 
Aiyfoi § 18G9 But to the'eommon law rule excluding proof of the hand writing 
by comparison there were two exceptions The first w is the case of a document 
alrevdy in evidence It was competent for the Court and jury to compare the 
hand writings which were m evidence in the cause for other purposes, and which 
were admitted or proved to be m the hand writing of the supposed writer Best 
Ei § 239 , Griffith v Williams 1 C A J 47 Doe d Pcrnj v Benton 5 A 
AH 514 The case of Peru/ v Kenton sum a decided by the Gourt of Kings 
Bench in 1836 is alwavs cited as the leading case to support this exception, 
although the exception did not arise in the case at all On the trial of an 
action of ejectment the defendants produced the alleged "Will of one B on 
which they rested their title The genuineness of B s signature was disputed 
The counsel for the plaintiff in cross-examining one of the defendants wit 
nesses put into his bands some letters which the witness said he believed to 
be in B s hand writing It was afterwards proposed to submit these letters to the 
jury, that they might compare them with the signature m the Will T1 e letters 
were not m evidence for any other purpose The Judge refused to allow them 
to be put in nnd on appeal the full Court su-tained the ruling Lord Denman 
C J satd ‘ This is a point on which wt ought not to raise any doubt The 
comparison is unavoidable There being two documents in the cause one of 
which is known to be in the hand writing of a party, the other alleged, but 
denied to be «o no human power can prevent the jury from comparing them 
with a view to the question of genuineness, and therefore it is best for the 
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Court to enter with the jury into tint inquiry, and to do the best it can 5 73 

under circumstances which can not be helped The best rule is tint compart 
son of writings by the jury -Inli not bo allowed in any cisc wheie it cm be 
avoided” Another exception to the mle was the case of ancient documents 
“When a document is of such a date that it cannot reasonably be expected to 
find hung persons acquainted with tho hand waiting of the supposed writer, 
nthei by lnung seen lain write or by having held correspondence with him, 
the liw, acting on the maxim lex non cogil impossihilta allows other ancient 
documents, which are proved to have been tieatul and legularly preserved as 
authentic, to be compared with tho disputed one ’ Best on Ev § 240, Jioe \ 

Paulings 7 Eist 282 (11 ) Doe\ faiet, It AM 141, Doe v Danes 10 Q B 
311 Aloof eitood \ U ood, 14 East dJ7, Barr v Ilaipat, 1 Holt 420, Brane 
v Baulins 7 East 282, Cranford and Lmdesai / Pea age s, 2 H L C 557, 

Solita v Yariou M A R 133 Biomagc v lute 7 1 AP 548 With these 
exceptions comparison was not allowed 111 England Alai fet son v Ihoijles, 

Pinko N P 29, Bi ool for d a Woodbu 9 Peak, N P 30 Gan els v AUexaniei, 

4 Esp 37 In Eaglelon v Kingston 8 Vis 473 (1803) Loul Eldon said Pill very 
lately I ne\er heard of evidence in Westminster Hall of companion of hand 
writing by those who had no pi seen the party write, though such evidence 
had been frequently received in the Ecclesiastical Courts See aho 11 ade \ 
Brougham, 3 Yes A Bea 172, Regina \ Aloigan 1 M A R 131 Clement 
v Tulledge 4 Car A P 1 , AUjioi t v Meek 4 Cai A P 207 , Tl adding ton \ 

Cousins 7 Cir AP 595, contra Pei Lord Kcngon in Alle^fooul \ Hooch 1 
Esp 351 in which ca®e he said ‘Some Judges have doubts foi the policy 
of that rule of evidence respecting the allowing of the jury to prove compari on 
of hinds, because often at ft distance from the metropolis the jury are composed 
of illiterate men, incapable of drawing proper conclusions from such evidence 
For my patt I have always been inclined to admit it and shall do so in this 
c\so” See also R idt v Graham, 4 Term R 497, King v Color 4 
Esp 117 

Hie subject at last came before the Court of King’s Bencli in the well 
known case of ATudd v Slid ermoi e 5 Ad &E 703 In that case the Court 
being eyenlv divided in opinion the judgment went against the admissibility 
of the evidence, and the rule for new trul was dischirgod A few years after 
the decision the English Parliament in 1854 adopted the views of the dissenting 
Judges m Aludd v Sucl a more, by enacting a statute in these terms 'Compa 
nson of a disputed writing with any writing proved to the satisfaction of the 
Judge to be genuine shall be permitted to be made by mtnesses , and such 
writings and the evidence of witnes cs respecting the same may be submitted 
to the Court and jury as evidence of the genuineness, or otherwise of the 
writing m dispute” fetat 17 A 18 Viet ch 125, *ec 27 Next year 111 India 
Act II of 1855 was parsed, section 48 of which ran as follows ‘ On an 
inquiry whether a signature writing or «eal is genuine, any undisputed signa- 
ture, writing or seal of tho party whose signature writing or seal is under 
dispute may be compared with the disputed one, though such signature 
writing or seal be on an instiument which is not evidence in the cause ’ 

Although the Engli h Act was confined to civil suits, the Indian Act ap 
plied both to civil and crinun il cases Qoodeic Ei p 201, Queen v Ama- 
nulla 6 W R Cr 5, Queen v bakhore Chouheg 5 W R 98 Cr Under 
either Act the comparison may be made, not merely by witnesses acquainted 
with the hand writing but by experts skilled in deciphering, and in all 
cases the general resemblance may be traced, not only by conformity of 
composition, whether of language or of words, but by minute details of corres 
ponuence or difference, such, for instance ns the shape of particular letters 
or the orthography of the words Science too is allowed to bring ns material 
aid of which the resort to magnifying glasses which frequently occurs on 
trials, may be taken ns example "W here the party whose hand writing is m 
dispute is in Court the obv ious test might be applied of calling on himself to 
write His presence however would not exclude the reception of evidence by 
compirt&on Before the passing of the Act II of 1855 such comparisons 
wire not allowed in India Innagurubala v Knstnasuami, 1 M IL C R 457 
103 
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In 1865, Stat 28 A 29 Viet C 18, was passed, section 8 of which runs 
ns follows ‘‘comparison of a disputed writing with any writing proved to the 
satisfaction of the Judge to be genuine, shall be permitted to be made by 
witnesses, and such writings, and the evidence of witnesses respecting the 
same, may be submitted to the Court and jury as evidence of genuineness, or 
otherwise, of the writing in dispute Section 1 of the same Act provides, that 
the above enactment, m common with certain other clauses relating to evi 
dence — «hall apply to all Courts of Judicature, as well crinnn il as all others, 
and to all persons having, by law or by consent of parties, authority to hear, 
receive, and examine evidence, whether in England or in Ireland Taylor § 
1869 The Indian Evidence Act found place on the Statute Book in 1872 


Comparison of writing etc , meaning of All evidence of handwriting, 
except where the witness actually saw the document written, is m its natuie, 
coinpari on of handwriting for it is nothing less than the belief which the wit 
ntss entertains upon comp \ring the writings before him with the exemplar in his 
mind, derived from some previous knowledge of the hand I Vooduard J m 
Traits v Brown 43 Pa St 12 (Am) But this is not what is properly known as 
companion of handwriting “By comparison is meant,’ s Siathe “a com 
parison by the juxtaposition of two writings, m order by such comparison, to 
ascertain whether both were written by the same person ’ Stall Ev Part II 
p G)4 “Comparison of handwriting is where other witnesses prove a paper to 
be the handwriting of a party, and the witness is desired to take the two papers 
in his hand compare them, and say whether they aie or are not, the same hand 
writing There the witness collects all his knowledge from comparison only, he 
knows nothing ot himself he has not seen the party write nor held any corres 
pondanco with him Per Duncan J in Cone v Smith G Serg A R 568, 
Bui diet v Hunt, 43 Ind 387, Lawson Expert <£, Op Ev 3S3 Ibis as has been 
remarked, is as distinct and separate a thing from the comparison which a witness 
cdled to testify to handwriting, makes between the exemplar in his mind, as an 
external, visible and tangible object is distinct from a mental impression or 
memory It is the distinction between what is objective and what i& subjectivo 
IT ooduard J in Traies v Biotin, 43 Pa St 12 


The genuineness of the standard Wherever proof of handwriting by 
comparison is permitted it will be found that care is taken that the stammrd of 
comparison shall be genuine The reason of the rule is obvious Unuor the 
English Statute as well as unJer this section comparison of n disputed writing 
is allowed only with a writing proved to the satisfaction of the Court to uc 
genuine Tor it is plain that it there be any controversy ns to the genuineness 
of the specimens with which tho comparison is to be made, all the evils pointed 
out hy the opponents of this species of proof become apparent, and n number oi 
collateral issues are in each ca o nt once raised Therefore the bandwriting 
u ed ns a standard mu«t be established by clear and undoubted ev idence fatrict 
proof of its genuineness is required in order that no reasonable doubt Flint! 
reiumn Nothing sort of the evidence of the per on who ®aw the person write the 
piivr [/Man(wn v heucombe, 21 Pick 317 Mttgge v Adams 13 ^ V It 330 
(ltx)l or his admission of its genuineness or evidence of equal certainty, should 
Tie suthuent for that purpose Unless this is ndhered to the law is open to n 
multitude of collateral quo lions Baler v /lames G 3\ lint 291 (Am ) In a 
New Hampshire c iso dealt dm 1832, it u ns °nid “If there is any controversy 
as to the genuineness of the specimens they pro excluded and for the obvious 
reason that collateral issues would at once 1 k» rni«ed upon them should a different 
i*our«e lx taken' Ilotcntan v S-vilorn 55 II N 90 (Am) Ihe signature of 
n party to an appeal or npj>eanncc bond, which when filed, becomes n Court 
record, is presumed to be genuine, and may l* used as a standard without further 
proof ‘vim re v Dawson, 2 Mnrt 202 (Am) "When the identity of anything 
is folly and certainly e tibli bed you may compare other tilings with it which 
an doubtful, ton ctrtam whether thev l** long to the same cln“s or not, but 
whi ii Ikoih are doubtful and uncertain comparison i» not only vis* less ns to any 
r> rtam re uli l«ut clearly dangeiou- and roon hkflyto Iwwilderihan to instruct 
the jury Jer Coulter J in jMjnie y J lore 7 I’a. ‘-t 12s (Am) A document 
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to be admissible again an accusal person should bo proved to be a document g -73 
in the handwriting of an acm-td person by comparison with an admitted or 
proved specimen of his handwriting, in the li&ht of the testimony of expert wit- 
ness Puhnbehari v hmq Emperoi 16 C W N 1105 = 16 Ind Cis 257, 

Queen Empress v Tulsaje, Rat Un Cr C 491 

Photographic copies of document Ordinarily photographic copies of 
admitted documents are not allowed to aerve as specimens of admitted signature 
or disputed signature Vide Me Cullongk \ Minin, 2 I R 194 C A Such copies 
are secondary evidence Ibid But it is held 111 Massachusetts that magnified 
photographic copies of the «i 0 nnturo in dispute and of admitted genuine signa 
tures of the «amc person are admissible in evidence when accompanied by 
competent preliminary proof that the copies are accurate in all respects except as 
to size and colouring ‘They were capable ’ said Merncl J, “of affording some 
aid m comparing and examining the different specimens of handwriting which were 
exhibited on trial It is not dissimilar to the examination with a magnifying 
glass Proportions are so enlarged thereby to the vioion that faint lines and 
marks, a=> well as the genuine characteristics of handwriting which perhaps could 
not otherwise bo clearly discerned and appreciated, are thus disclosed to observa 
tion and afford additional and useful means of making comparisons between 
admitted signatures and one which is alleged to be onfy an mutation Under 
proper precautions in relation to the preliminary proof as to the exactness and 
accuracy of the copies producer! by the art of the photographer we are unable to 
perceive any valid objection to the use of such proposed representations of 
original and genuine signatures a& evidence competent to be considered and 
weighed by a jury ’ Maicyv Baum/, 16 Gray 160 Letter pre«s copies might 
under some circumstances be useful as well as, the originals, or in default of 
them TT igmore § 2019 

Court may direct person to write Any person whose handwriting is in 
dispute, and who 11 present in Court, may be required by the Judge to write in 
his, presence and that such writing may be compared with the document in 
question Doc d Deane v Wilson 10 Moo P C 502 503 Cobbelt\ Rilmvmlci 
4 F & F 490, Tai/lor § 1871 To prove the handwriting of a person in a parti- 
cular document a party may ask the Court to have the handwriting of that person 
to be taken m Court for the purpose of comparison The result of the comparison 
is the determination of an issue arising in the case and is quite distinct from tho 
determination of the question of admissibility or otherwise of evidence and 
consequently is within the province of the jury and not of the Judge Elnji 
ruddin v Emperor 42 C L J 504 

Finger impression In Bazai 1 Haxam v Empetor, 68 Ind Cas 958 = 1 
P 242, Sir John Buckmll J of the Patna High Court Strongly deprecated the 
practice of tikmg the finger impression of an accused person in a Court of 
Law, see also Jassuiam v Emperor, 77 Ind Cis 423 (P) But m a later ca«o 
of the same High Court it is held that unde, this section the Court has power 
to tike the finger impression of an accused person Fahitiiy Emperor, 6 Pit 
623 = 106 Ind Cas 212 = 8 Pat L T 847 = A I R 1928 Pat 103 ce also 
Emperor \ Nga Tun, 2 Bur L J 270 = 1 Rang 759 (F B) =83 Ind Cis 
668= A I R 1924 Rang 115 (F B ) Public Piosccutor \ Kandasavu 50 M 
462 = A I R 1927 Mad 696 Section 5 of Act 33 of 1920 authorised the Magis- 
trate to direct the thumb impression to be taken Superintendent v Ihranbala 30 
C W N 373=43C L J 79, Basgit v Emperor, G P 301= 104 Ind Ci« G20 

Comparison of handwriting — Value of A comparison of handwriting is 
at all tunes ns a modo of proof hazardous and inconclusive and especially when 
it is made by one not conversant With the subject and without such guidance 
ns might be derived from the argument* of counsel and the evidence of experts 
Sarajim v Han Das >b C W N 75 Balalram v W Said 77 Ind Ca 872 
In Phoode Bibee v Gobind Chtmder 1 loy, 22 M R 272, it was said by the Court 
that a comparison of signature is a mode of ascertaining the truth which ought 
to bo used with aery great caution Gupta v Emperor, 76 Ind Cas 425 
Barmdra v Fmneror, 14 C W N 114 = 37 0 467 A comparison of writings 
has consequently been deemed a mode of ascertaining truth which ought to lie 
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used with very great caution ( Nabin Knshna \ Basil Lai, 10 C 1047 (1051), and 
Kurah P/asatl y Anantram, 8B L R 490 (502) =16 W RPC 16), specially 
lE no skilled witness has been called to make the comparison JR v SihcrM 
(1894) 2 Q B 7G6 II v Haney 11 Cox C C 546, Doe \ Sue! ermoi e 5 A & 
E 703 (734) , Raiendra Nath v Jogendia JSath 14 M I A 67 = 7 B L R 216= 
15 W R il , JRamesh Chandra \ Rnjani 21 C 1 = 201 A 95 , Ambil a Charan 
v Nareman, 29 C W N 75=85 Ind Cis 552, Gahtaun \ Sonatun, 78 Ind 
Cas 668 Abdul Ahv Abdoor Rahaman 21 W R 429, Abdulla v Ganni, 11 B 
690 , Babu v Parmcsuai 64 Ind Cas 234, Pin an v Ginsh 9 W R 450 
We must bear m nund that although fiom the dissimilarity of signatures, 
a Court may legitimately draw the inference that a particul ir signature is not 
genuine because it varies from an admittedly genuine signature, jet resemblance 
of tuo aflord no safe foundation that one of them i« genuine Sarojim v Han 
Das, 26 C W N 118=34 C L J 373, Balahu\ Parmesuar, 64 Ind Cas 
234 If two signatures ire e\ ictly identical, there is room for suspicion that 
the one in question may bo i copy or careful imitation of the genuine signature 
It i« a fact well known and miy be readily verified that no two signatures, 
actually written in the ordinary couise of writing them are precisely similar 
The character of a person s signature is generally of uniform appearance and 
the resemblance between the one and another signature of the same person 
is thus apparent but the coincidence is seldom known where a genuine 
signature of a person superposed o\er another genuine signature of the same 
per on is such i facsimile that one is a perfect match to the other in e\ery 
respect There is generally diversity in the marks of the pen, the size of the 
letter the le\ el of the signature and space it occupies that stands as a guard 
over the genuine signature and characterises it as a true signature Sarojim 
v Ilan Das, supia, see nl«o Lallah Jha v Bill, 21 W R 436 But is was 
observed by Coleridge J in Doe v SucI ei more jA ilE 703 (705) ‘ the test of 
genuineness ought to be the resemblance not to the form ltion of letters in some 

other specimen or specimens but to the general character of the writing which 
is impressed on it as the involuntary and unconscious result of constitution, 
habit or other permanent cause and is therefore it«elf permanent Again ns 
Sir John \icoll c nid in Robson y Rockc 2 Ad 53 p 79 But such evidence 
is peculnrly fillaciou- where the dissimilarity relied upon is not that ot a 
gi rural character but merely of particular letters for the slightest peculiarities 
of circumstance or position, n 3 for instance the writer sitting up or reel ini g 
or the p iper being plac< <1 upon n harder or softer substance or ' on _ P 
or less inclined— nnj , the material aspen ink etc X 

times are amply sufficient to account for tho letters being made aariou ly 
different tunes 6\ the same md.Mcf.xa/ Independent W>«v 
of this sort fi w individuals it is apprehended write so uniformly that dissimilar 
formation* of pirficulir Ieit< rs nro grounds for excluding them not to ha\c 
then math by the same per on Gahtaun \ Sonatun 78 Ind Cis G63=A I 
R 1925 Cal 4S5 

PUBLIC DOCUMENTS 


74 The following documents *110 public 

Public document- document* — 

(1) document- forming the ids or iceords of the id- — 

(i) of the -oyorugn uitlioutj, 

(h) of ofhcnl hodit- mil tribunals and 
(m) ofpubbt oflictrs K'gHxtne, pitb- 
ull ind exoeutiu, wlit tin r of 
British I mb i, or of m\ othei 
pirt of lit r M ijt-t\ - dominions 
oi of i foreign country , 

(2) public record- kept in Bnti-h Indi i o f pm itc document* 
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Scope of the section Till" s chon is menlj nn interpretation clause nml 
is important because certain modes of proof nro pre cribcd in regard to public 
documents n- distinguished from prianto document's Cun TV Ulh Ed p 1Gb 
It is not always easy to determine whether a particular writing is a public 01 
pri\ Ut (hcmnuit In S lurla a 1 reran 5 App Cus 023, the question nro*e 
a** regards tin meaning of the word public documents” In delta enng the 
jh lament Lord Blacfbmn said “It is an established rule of law that public 
documents aro aluutted for certain purpo-ts What a public document i«, 
within the miim. is of course tho great point which we have now to consider 
Public document*! are admissible, and I think. I can hardly state it better than 
by quoting whit Mr Ilaron Parle said in delta cring the opinion of the 
Tutigi b in tho ca is of The lush 3 osietij a The Ut shop of Dcrnj 12 Cl A 
I OH Now my Lords, taking that dtctMOn, the principle upon which 
it goes i«, that it should he a public inquiry n public document and 
mule by a public ofheer I do not think public there is to be tnken in the 
stn-o of me imng of the whole world I think nn <ntrj in books of n manor 
is public in tile sen«o that it eonccins all tho people interested m the manor 
\ml nn entry probably in a corporite book concerning a corporate matter or 
someth mg in which all the corporation is concerned, would be public’ within 
that sen v e But it must 1*o a public document and it mu t be made by a 
public officer I under-tuid a public document there to mean a document that 
is unde for the purpo e of the public making tin. of it nnd being able to refer 
to it It ib meant to be where llu re is a judicial or quasi judicial duty to inquire 
ns might bo said to bo the case with the bishop acting under the writs issued 
b> the crown Hint mna be said to bo quasi judicial He is noting for the 
public when that is made, but I think tho very object of it must be that it 
should bo made for tho purpose of being I opt public, so that tho persons concerned 
in it ina> have access to it afterwards JLtous v Vi ban Dislnet (18*)9) 1 Cli 241] 
l ho term is generally understood to include all such documents ns Acts of 
Parliament nml Parlinmcntm paper" bye laws nil records whether judicial 
or non judicial the process of any Court of liw probates of Wills nnd letters 
of administration papers belonging to oi issued by tho departments of St ate, 
Royal Com nm ion* Municipal Corpointions nnd triding companies, entries 
in all public registers, Rojnl proclamations and nil other acts of State Poitcll 
Ev 243 In this connection it should bo borne in mind that the term public ns 
applied to documents is Used in English law in two distinct senses It mnj 
mean that tho statements contained in tho document to which it is applied arc 
admissible as n form of tcstmionj, either against all tho world or against some 
class of persons, of the facts stated therein (J ide ss 35 37 and ss 40 43) or it 
mnj mean that tho document is one of those originals of which aro kept in some 
special custody for the benefit of tho public or of some particulir class of 
persons, nnd are therefore not ordinarily produced in Couit, 111 c a private 
document, but pioaed by means of somo Lind of copy When wn speak of a 
public document in the first senso wo arc regarding it ns a medium of proof 
when in tho second, as a document for which on public grounds a special mode of 
ibduaion is provided I here are many documents which are public in both senses , 
there arc many others which are only public in the latter sense A Will for 
mst uicc is a public document foi tho purpose of abduction, tho proper mode of 
proaing it in Court being the production of the probate merely, but it is not a 
public document in the other sense, nnd any recitals of fact cont lined in tho 
Will which forms part of it aro no more admissible to pro\e thoso facts 
against stringers than are tho recitals contained m any deed of assignment 
which must be proa td b> the direct oral evidence of witnesses On the othei 
hand a register of births which is equally a public document for the pmpo«o 
of abduction (the entries in it being proa able by certified copies) is nl&o a public 
document in the other sense being admissible as a medium of proof against nil 
persons of the births recorded m it II ills Ei 2nd Ed 233 In the Indian 
I valence Act, to naoul confusion, tho term 'Public documents hn\e been used 
only m the second All descriptions of public documents lmvc this 

characteristic that they are kept m some special custody nnd provable by means 
of a copy without production of the original Wills Ei 2nd Ed 407 A public 


74 



8G2 


THE INDIAN EVIDENCE ACT 


S 74 document is one prcpmed by a public sonant m the dischirge of his 
public official duty J ho mere fact that it is kept in a office doe 4 * not load to 
the inference that it is n public document Mahtab Din v Karar Small, 107 
Ind Cas C18 = A I R 1928 Lab 040 IV here a letter recened from the 
Comptroller of the Military Accounts in rcpl> to the warrant of attachment 
acknowledging the same was relied on to pro\e knowledge of the judgment 
debtor as regards the existence of the decree held, that the letter was a public 
document under s 71 of the Evidence Act and that the same, did not require 
proof Sheikh Edu v Hit a Lai, A I R 1928 Ouclh 488 


Acts or Records of the Acts In Queen Empress \ Arumugam, 20 M 
189 (F B ) the question was whether reports made by a Police Officer in com 
pltanco with sections 157 and 1G8 of the Criminal Procedure Code are public 
documents within the meaning of this section In answering the question m 
the negative Shephard J said "Section 74 of the Evidence Act defines 
public documents, and if any of these reports is a public document, it must 
be because it forms the act or the record of the act of a public officer It 
is necessary to examine the language of the 74th section more closely tn 
considering the report which the subordinate police officer is under section 
1G8 of the Code directed to send to the station house officer It is a report 
of the result of the investigation held under the provisions of the chaptei 
NIV of the Code No doubt there may in this instance, be «nid to be 
a record of acts done by a public officer Ne\ertheless, I do not think the report 
is a public document within the meaning of section 74 In construing that 
section, I think it may fairly be supposed th it the word 'acts’ in the phr i&e 
documents forming the acts or record of the acts' is used in one and the *ame 
sense The act, of which the record made is a public document, must be similar 
in 1 md to the act which takes shape mil form in a public document Tho 
kind of acts which section 74 has in view is indicated by section 78 of the same 
Act The acts there mentioned are all final completed acts ab distinguished 
from acts of a preperatory or tentative character The enquiries which a public 
officer may make whether under the Criminal Procedure Code or otherwise may 
or may not result in action There may be no publicity about them Jhere 
is substantial distinction between such measures and the specific act in which 
they may result It is to the latter only in my opinion, that «ec ion 74 was 
intended to refer Unless this line of distinction is drawn I do not see where 
the right of discovery is to stop If the report which a -ubord.nate police 
officer sends to his station house officer may be inspected before the trial wUU 
is there to prevent inspection of the report which any otlier officer furnishes for 
the information of the Public Prosecutor 9 It i 5 true that the police officer 
nets in performance of a statutory duty, but section /4 makes no distinction 
between such acts and other official acts V\ hen a Livil burgeon reports to a 
Magistrate as to the age of a person he is merely giving Ins expert opinion 
and is not making a record of his act in official capacity for the use of tho 
public within tho meaning of s 74 and consequently such a document i« not 
admissible without proof Abdul Halim y Saadat Ah 1 Luck 733=108 Ind 
Gis 817 = A I R 1928 Oudh 15 r > The acts mentioned in this section arc all 
final completed acts as distinguished from acts of a preparatory or tentative 
character The section does not make a distinction between statutary duties 
and other official acts Pahav/a v Government 7 Mys L J 189 Acucularby 
which the Director General of Po e ts and Telegraphs notified that etamps of a 
certain kind would soon bo issued to Post Offices for sale to tho public was not 
an ‘act or ‘record of act of a public officer within the meaning of this section 
Velayudam v Emperor, 1929 M V\ N 193= 115 Ind Cas 509 = 30 Cr L J 183 


Plaints and written statements decree, etc In Sha ada Malta tried v Dame 
If cdqebami 10 B L R App 31, certified copies of plaint and written *tate 
nient in a former suit were tendered in cviden-c But the certified copy of tho 
plaint was admitted on the ground that it was a public document whereas the 
certified copy of the written stab ment was not admitted Now tho question is 
whether th d eision of Fontifcx J m that c i«c is correct Mr Field *ny s "It is 
clear that in this ca a c tin written “tatement was rightly rejected but the plaint 


PLY1NTS A WmnTN* STATrMCNTS 


SCT 

was improporh admitted Roth were pm ato xlocumcnts, and neither shouldhnxo S 74 
bet n admitted ’ 1 tcld Fd 7th / t p 230 V/ Moodiofl l adds ‘The correct 
ness however of thisdousion so turns it heldtho pi tint to bemlmis ihlo has 1 kh» 
for ii long time cloirlitcnl ami has not been followed on tho original aide of tho 
Calcutta High Court Ihe decision it is submitted is erroneous, there Ik ms no 
principle upon which the ca e of a plain t tan ho distinguished from tint of i 
written statement Roth are nets or records of acts of pm Uo parties and not of a 
public tribunal or its ofheer* " 1 ho general statement of law ns m tele hy FieJ 1 and 
II txxhofft JJ is correct hut in this connection it should also |>c borne n mind 
that it was at one time the pr itice in Rengal for the I oiccr Court < to "ct out tl-» 
sub t mce of the pleadings in their judgments and tins practice vrv? !YO\rt*v»l 
h} circulars issued hy Saddar 1) uatvi Jihaya a Pandc, ^ 0. I*. 3 t >' 

Pat bally 7?mi % Puma Chandra 9 0 5bG The Liighsh law L ti ^ c ** 
thus sLtted !>j Taylot The next cla«sofpubhc docuimnts to b— • 

of the rounds of Courts of ju tice, and other Judtci xl writing A** ' , r«v as 

records of the Supreme Courts, and of the old Superior Court “**.* r‘;ir- 
and tho *qun«i records will embnee depositions, {lUyhf* t " a.-, 3“ .* 3L 
109) nflidav its, hills and answers (Etccr v Imbroyr llli C X - .. r* — r* t 
decree* filed in the old Court of Chancer}, rules of Court, as- r“* - '-a- 

inents, which, although not «trictl> record 3 , partake -■* zru-i tr r* i ~ 
that they can bo pro ted hi copies to tho «anio extent a ivea-C, zr> s-r <ti 
guie rally to tho 8 line rule of evidence Indeed a.- <• 'of 

contcnience, the gonerxl term ‘records will alone be used, ar- rl >.i ,r ? „ 
the documents just mentioned Taylor % 1534 Ther^sjai® o t— -I 
of another Court may be proted without production i tha« pr*= T - _7 «- ~ r - 1 
Gilbert "Records, being (he precedents of the d f tr> 3 ‘W-i a.r o- -stj-j* 
which over} man has a common right to have r*-cc^» er- t k *nr - * — 
from place to place to serve a pmnto pxxrpo 15 ' , and ti'~ j-» jr-# s 
nion repo9itor} from whence they ought not to b- *.r*»*x r 

of some other Court, and this is the Irea'ury of ^ c r 

law !•> plainl} agreeable to all manner of rea'on snip:-'— Cr 1' — t. r* t 

demand a recortl to sene his own occasion br lb* ezst r; - ar~* 
might demand it, but both could not po«>ees its. -i» - .f~- if * 

and therefore it must bo kept in one certain ihc* r* -»—**• r * 7 i » 

Resides, there records by being dad} removal 5 *.- r— - 
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uso of affidavit to direct it to bp taken ofT t!io fi'c for llic purpose" But Prof 
IVigmme ‘ this woulil hardly bo the riding nt the prt,«ent <R) 

If trjmore g 121 r > A deed ol!<ro<l in tho other C ourt for purpo os of proof 
tegarded ns a part of the record, temporarily at Inst Unlkr N P 233, V'tfrnrirf s 
Case, 5 Co Rep 7 ») , the question depends Inrgely on the nature of other 
proceedings and of tho document Handley v 1 Uintah 21 A R Mardi -■* 
Writs of execution and warrants of commitment until thev are returned must 
bo proved by actual production, though after tin ir return, they become niflltPW 
of record, and are consequently p rot able by copies B N P 231 iDm 
respect to writs of summons under the Rules of the Supreme Court, they mi) 
bo proved bv the production eitlier of the originals, or of the copies by t“ l 
officer of the Court under Ord V rr 12 A 13 or if the original be lost/ b) 
copies authentic ited by the Court or a fudge, and any one of these document 
will furnish proper evidence of the institution'of tho action, to which they rente 
11 v SroU,L R 2Q B 415 = 43 L JMC 2 o9 1 ho pleadings in an action 

may he proved cither by producing tho originals or by means of the copies 
filed with the officer of the Court under Ord XL I r 1 v Scoll, » 

2 Q B l) 115, Tatfloi § 1G8G In later cases it has been held that a plamt i* 
not n public document and must be proved m tho ordinary way Manbou't V 
Hiram 93 Ind Cv G50 = A I R 3920 Nng 339, faileshuai IVo^«> 
Vebcmlra Howl, 92 Ind Cis 184-7 Pat L T 2G7-A I R 192b Pat 1W» 
But in this connection the following observation of Vllenborough C J 1 
Itamsboltom v ISucIhuitl, 2 51 AS 061, GG7 should be borne in mind 
judgment roll imports incontrovertible \enty ns to all proceedings which it 
forth, and so much «o that a party cannot be admitted to plead that the things 
which it professes to *tato arc not true Every part of the record, as lonjt 
as it remains on the files of the Court, must be taken to speak absolute verity 
All papers filed in n suit, in which a compromise is confirmed by n 
foitn part of the lecord Such record is public document Bhaqani v 
25 W R 08, sci also Lalita v Surnomoyee j C W N 3j3 , Mongol ^ e '*\ 
Jinn Singh 1 A L J 3G9 The deposition of a witni ss is part of the recor 
of tho nets of nn official tribunal within the meaning of this section and as sue 
isn public document Sal hum v Laddan Saheba 2 C L J 238 Chanaesu 
v Iliiheuar, 101 Ind Cas 289-5 P 777, Ilarauand v Bnmgopal 27 C 03J- 
4CWN 429 But a certified copy of the deposition of a mtnev would not 
como by itself in any case it would be necessary to adduce cv - ,,P ^ (> 

the identity of tho person who gave the deposition ^ “ f f j uel!ce fie 

C W N >51 = 93 Ind Cas 15 Proceedings of a Cour tof Justice may »e 
proved by n Court official deposing to wlmt took place m l ? under Gj 
to an uncti lifted record thereof Such proof is ! 74 

GG of the certified record, — the n^pril e P S i r a jf n J a 

Ilarmmv > rjnmgopat 4 C W N 429=2, C 030 I C A Hobo! an h a 
imW < vfktfa hath v Fntjieior, 22 C W N 712=40 Ind Las 

• ^portof officers of tho Court, entrusted with the 

‘ rnt, and ear be proved by a certified copy hall 11 
1183=81 Ind Civ ^* 0 25 Cr I, T 9ir,seeaBo 
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nt the instance of the collector in his capacity as a holder of a tiust estate is a S 74 
pm ate document, and its occur vcy hns to be established Preonath v Durga, 

UCLJ 578= 1G C W N 578 

Other Public Documents Letters between district authorities are public 
documents as they form rtcouls of the acts of public authorities Hence they 
an admissible in evidence under s 74 Prithee Singh v Com t of Wauls, 23 
\V R 272 Registers giving details of the government revenue chargeable 
theft on at the time of settlement, produced from the collectorate are public 
documents Lalmohan \ Nandalal, 16 C L J 191 Every entrj in the 
register of mvtnttons and every document entered and recorded in that legister 
is a public document Certified copies of these are admissible m evidence 
Sar noth v Build, 4 A L T 11 = A \V N 1907, 23 1 lie Loan Register of the 

Public Debt office in the Bank, of Bengil is a public document Chandi Charan 
v Boislnh, 31 C 284=8 OWN 125 An ex imined com of a quinquennial 
register is evidence without tho production of the original Oody Monee v Bisho 
noth, 7 W R 14, sec also liamnandanv Jougobind, 75 Ind Cas 955=2 P 839 
A collector s register kept under Bengal Act VII of 187G is also a public docu 
inent ^othi Bhutan v Ginth Chundcr 20 C 940 sec also Pertapodai v Hun 
Eat, 22 C 112 Collector v Shed h Indad W R (1864) 358 Records of the 
proceedings of a Municipal Board arc public documents and the officer who is 
authorised to deliver copies of public documents in the course of his official 
duties is for such purposes a public officer Reference under s 46 of Act I of 
1879, 19 A 293 (T 15 '-A W N 1897 G1 Municipal registers of deaths and 
births are public documents Amt til-Rchman v Beni Ram, 59 P R 1901 
Probate of a Will is never proved by the production of the original Will A copy 
of the Probate granted in Austr ilia is admissible in evidence m Indn, Such a 
copy is the copy of the Will and of the endorsement made thereon by the 
Registrar of probate showing that the Will has been filed and proved in Court 
granting the probatt The Will when so recorded and endorsed is a public 
document under section 74 I(m) of the Evidence Act which may be proved by 
secondary evidence under section 65(e) In the matter of the application of Adija 
11 Ind Cas 201 A Ihatra prepired by the pvtwan of a village is a public 
document Datjit v Pariah 30 C 205 Ayal ut accounts prepared from tune 
to time by village officers for administrative purposes, are to some extent public 
documents Siva Subramanya v Secretary of Slate, 9 M 285 

Recor Is of confession made by magistrate, are probably admissible under 
s 74 of the Evidence Act Queen Empress v Sundar Singh 12 A 595= A 
W N 1890 199, Oobnida v Emperor, GO Ind C\s 257 = 23 Cr L J G73 When 
oral information is given to a police officer in charge of a station as to the 
commission of a cognizable offence, and it is reduced to writing by him under 
s 151 Cr Pro Code, such writing is a public document under s 74 Abdul 
Rahman v Queen Emprett U B R (1893 1896), Vol I 21 A notice under 
s 107 Criminal Procedure Codo is a public document, Amjad v Lai tlwu, 2t 
Ind Cas 529 = 18 C W N 644 A n port of n Kolual in connection with 
the appointment of n mohant , is a public record Baldeo v Qoburd 30 A 
1G1 = 23 Iml Cva 18 = 12 A L J 179 A dal halnama is a public document 
Muhammad v J?om 25 Ind Cas 529 , Sitaram \ Emperor 7L E 178 Cr 
Tho certified copy of an order of the Probate Court to the effect that letters of 
administration be granted to the person named with n copy of the Will annexed 
of the deceased testator is admissible, the latter being a public document within 
the meaning of this section Habiram v Hem Nath 19 C W N 1008 Registers 
proposed mid kept under Lind Registration Act are public documents Rama 
nandan v Jaigobind 2 Pat 839 The history of a district attached to a softie 
ment record being compiled under the direction of a Settlement Officer is a 
public document and is provable by the pioduction of a certified copy Muhammad 
v Sultan Singh AIR 1924 Lab 039=75 Ind Cis 1010 A report in the 15 
I orm under s 173, Criminal Procedure Code i- a public document within the 
meaning of this section Channemmc v Goiernment 7 MysL T 231 The 
ci op cutting report of the Deputy Collector made under s 40 Bengal IV nnnev N 

Act, should be considered n public document and is evidence of the amount of 
crops produced by the land Hargobind Singh y Kishen 7 Pat L T G71 — 
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S 76 frjtl C*w 966 = A 1 R 1926 P 436 , lushun Dei/nl v hliuarnath 8P L T 
74 = A I R 3927 Pat 167 A school mnstor is an * executive officer’ of 
Government within the moaning of s 74 clause (1) (m) of the Indian Evidence 
Au Bhanudas v Knshnnhat, 28 Bom h R 1225=50 B 7XG=A I R 1927 
Bom 11 


Registers which are not public documents Census registers are not public 
documents within the meaning of this section Emperor v Bhaianrao 6 Bom 
L R 535 A certiheate granted by the Board of trade is not a public document 
under a 74 of the Evidence Act In the matter of the collision of Am, 5 C 
508= 5 C L R 331 An anumati patia is not a public document Krishna 
Kishoie v KishonLal 14 C 430 = 14 I A 71 P C It is doubtful whether 
jummabnndi is a public document Al hi/a Rumen v Shama Chaian, 1G C 
o8G Ramchnnder y Bunsheedhai , 9 C 711, but see Taia\ Abinash 4 C 79 
Pits/ han a Register prepared by a patwari is not a public document Bat/ Nath 
v Sul hu 18 C 534 Where a copy of n Will certified by the Registrar General 
ol Ceylon to be i true copy made from the record filed in hi9 office was sought 
to bejrat in evidence the Will not being a public document within the meaning 
of s 71 of the Evidence Act, in the absence of evidence that the copy in question 
was compared with the original, it was held inadmissible as secondary evidence 
of the contents of the document Ponnanimal v Sundaiam 23 M 499=10 
M L J 310 A document purported to be a report by a village niha Uiauan 
to the mohani in charge of the central office (m which entries in the village 
registers are copied into another register), informing him that on the day after 
the entry of the marriage of B and A, F (former husband of B) had come to 
the writer and stated that he had not divorced B The writer accordingly desired 
the moliant not to take action of this report of the marriage of B ana A Held 
that such a document is not a public document within s 74 of the Act Fa*.i 
Ahmad v Cioicn, IP R 1914 Cr = 139 P L R 1914=23 Ind Cns G96 


Public records kept in British India of private records A mortgage 
deed registered according to law is under clause (2) a public document 
Beni Piosad v Sobai Lai, 7 0 C 327 The returns in the custody of the 
Registrar of Joint Stock Companies constitute public record of private docu 
ments within the meaning of section 74, sub section 2 and secondary evidence 
thereof is admis ible In the matter of inuita Baiar Patrii a, 21 C v» In 
11GI (r B) = 2G C L J 459 


Public documents —value of Under ^71 
forming records of the acts of public officers arc 
not furnish proof of all facts to which they refer 
Ind Cas 353 


of the Evidence Act, documents 
public documents, but they do 
lutpa v Bhauon Piosad, 105 


Pm ato documents 75 All othci documents me puvatc 
Notes All documents which are not public documents are private docu 
ments Private documents include documents such as contrict memorandum 
letter etc If it becomes nectssiry to prove the contents of the private document 
it must be produced or its absence accounted for Purr Jones § 20l 


76 Ever} public officer lining the distort} of a public 
Certified copies of document, which any person Ins a light to 
public documents inspect, shall give that person on demand a 

cop} of it on pa} niont of the legal fees theiefoi, together with a 
eoitificatc written at the foot of such copy tint it is a true copy of 
such document or part thereof, as the case mt) be, and such certi- 
ficate s shall he tilted and subsciibod lij such officei with Ins name 
ind lus official title, and sh ill he sealed, whenever such officer is 
authorized b} law to make use of i sod, and such copie> so cei li- 
fted shall Ik* called certified copies 


SCOPE Of THE SECTION 
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Explanation — Any ofhcei 'w lio, by the oidinary couise of S 76 
official duty, is autlioiised to dolnei buck copies, shall be deemed 
to livte the custody of such documents within the meaning of tins 
section 

Scope of the Section A person's right to gel a copy of a public document 
depends upon his n^ht to inspect it lhe question wliethei a person Ins a right 
to inspect any particuliu document is rather difficult to solve Iheroisno 
general provision on the subject to bo found in any enactment in force m Brit^h 
India, although then, are some special provisions applicable to pirticular ca-e* 

Field Ei 7tb Ed 2S2 In England, the light to inspect public documents varies 
with respect to their nature There is a common law right to inspect many 
As to others it rests upon particular Acts Aoit Ei 2 58 But this *ection saves 
and excludes all such documents ns the Go\ernment ha* a right to refuse to show 
on the ground of state policy, privileged communication etc Mort 237 , fatjlor 
Ei § 1483 As regards special enactments which give right to inspect and take 
copies, vide the Civil Procedure Code (Act V of 1908) the Criminal Procedtue 
Code, (Act V of 1898) the Indian Registration Act (XVI of 1908), the Adnnnis 
trator General s Act (III of 1913) tho Indinn Companies Act (VII of 1913), the 
Oudh Land Revenue Act (XVII of 1867), etc 

It might have been supposed that for the lawful custodian of documents 
in official custody, nn authority could be implied from the very nature of lus 
office, to furnish copies that should be receivable in evidence Tho certifier 
must be the lawful custodian of the p irticular document Tho authority mint 
of course exist at the time of certifying, a certificate for example from one 
whose office had expired would have no standing The deputy officer may 
properly certify for the chief officer nominally having custody The officers 
authority rests on his custody of the origin rl, this custody, however enables 
him to speak, not merely to the correctness of the copy, but also to the existence 
and genuineness of the original The great obstacle, to the use of a register ns 
evidence of a record of private deed, was the registrars inability to speak to the 
genuineness of the deed , and special means to qualify him in this respect h mi 
to be provided This obstacle does not exist for an offici il record for it is 
originally prepared and thereafter preserved in the office , and although it m ty 
not have been prepared by the chief officer or custodian himself «till his hno'v 
ledge of the affairs of the office as transacted by his subordinates is sufficiently 
direct to suffice a personal knowledge The result is clear enough for documents 
actually having their inception within the office, such as a book of account, a 
Court roll or an ordinnry official register But many kinds of documents 
preserved in official custody, are prepared within the premises of the office by 
private persons and are then filed or deposited in the office under a requirement 
of law — such ns bonds or affidavits ot various sons In some of theso instance"', 
no doubt the document is customarily acknowledged before the officer or other 
wise verified by him before filing, mothers — affidavits, for example — there his 
been already a due venfioation certitied by some othei officer If xtjmorc § 1677 

The loan register of the public debt office in the Bink of Bengal is a public 
document, within the memiug of s 74 of the Indian Evidence Act Any 
person is entitled to inspect the same and to obtain certified copies thereof under 
this section who cxn show a pnma fane ca&e that he has an interest for the 
protection of which liberty to inspect must be given Chandi v Boistab 8 C V> T 
N 125=31 C 284 Muller v The Eastern and Midland Itailumj L E 38 Ch P 
92 , Iter v Justice of Staffordshire, 6 A A E 84 This section allows certified 
copies to a person who has a right to inspect the document Ann ary Fatal 
84 Ind Cas 487 , see also Bank of Bombay v Suleman 32 B 46G Neither in 
the Cr Pro Code nor in the Evidence Act is there any provision dealing or 
limiting the right of private persons interested in criminal proceedings to inspect 
public document m the hands of third parties A right to inspect public docu 
ments is, however assumed in s 76 of the Evidence Act It may bo inferred 
that the Legislature intended to recognize the right generally for all per 
sons, who can show that they have an interest for the protection of which it is 
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S 77. necessary Unit liborty to inspect finch documents should ho given Queen \ 
Amnutgon, 2U M 180=7 51 L J 1G7 '•ce also, Sttbramanta \ Quit of Mi/iore, 
7 5l>s L 7 108 0 5Iys I, J 513 Whether any percon lias a right to 
inspect a particular public document is a question not dealt with by the Pi* 
dencc Act and altogether outside its scope Empetor v Mulhia, JO 51 460 
bections 7G and 77, refer to public documents, and are not applicable to 
lobalas Ihtrcchur \ Churn, 22 \\ R 355 


77 Such certified copies in tj be pi oduced in pi oof oftlie 
Proof of documonts contents of the public documents or pirts 
h> production of of the public documents of vv Inch they ptn- 
ccrtiried copies , . , 

1 poit to be copies 


Principle The record of a Court should not he taken away from its place 
of custody into another Court 1 he principle of tins irremovability has been 
judicially sanctioned on grounds of policy Tho removal into another Court ns 
evidence would make it impossible for the time being for others to use the 
records there would be a serious risk of loss, and there would be a constant 
additional wear and tear upon the document Wtgmorc § 1215 The usual 
mode of proving the record of another Court is by production of a certified copy 
But the cop} is not produced in such cases because it is better evidence than the 
original, it is received only on the ground of convenience, ns a substitute for 
the original record The recppLion of a cop> avoids the inconvenience of remo 
ving the origin il record from place to place Bullow v Thomas 19 Gratt, 14, 
18 For reasons similar to those applicable to judicial records documents 
belonging to any public office need not be proved, but may bo otherwi e 
proved Their removal for production in evidence would deliy and hinder 
the official use of the files would make it impossible for other pei'-ons to consult 
the absent documents would subject thun to risk of loss and would injure them 
by constant wear and tear Uigmore §1218 Pet Lord Mansfield m Jones v 
Randall Cowp 17, Per Lord Ellmboiouqh m Hennel v Lyon IB it Aid 182 
184 Per Lord Abingcr in Mortimei v A! cattail G 51 A W 58 G9 Per Pollock. 
C B in Doe v Roberts, 13 51 A W 523, 530 Now a paper offered as a copy 
but not supported by any person s testimony in Court is a hearsay— te, extri 
judicial— statement, obnoxious to the Hearsay rule Hence some person must 
he called to the stand to verify the paper as the copy that jLr® 

A paper offered anonymously as a copy, or offered without calling - ome w 
to verify it, is inadmissible Bat there are exceptions to the Hearsay rule 
under which copies made by specific classes of persons may be admitted Unde 
the exception for official statements copies made by officers lawfully authorized 
to give copies — t p examphfied certified attested or office copies are receivable 
II tqmore § 1281 The reason for the exception is thus stated by Bullcr J 
* Here a difference is to be taken between a copy authenticated by a person 
trusted for that purpoee for there that copy is evidence without proof , and a 
copy given out by an officer of the Court who i" not trusted for that purpose, 
which is not evidence without proving it actually examined The rt ison of the 
difference is that whore the law has appointed any person for any purpose the 
law must trust him so far as he acts under its authority ’ Trial at Nisi Prius 
by Buller T p 229, TT %qn\ore § 1677 Blacl v Biaybrook 6 Stark 8 Appleton 
v Brat/book, G 51 AS 37 The officers authority rests on his custody of the 
original his custody however, enables him to speak not merely to the correct 
nc s of the copv but also to the existence and genuineness of the original 
II tqmore § 1G77 So in order to allow this exception to the Hearsay rule the 
principle of trustworthiness of the statement is satisfied The Necessity principle 
is satisfied by the fact that the certifier cannot lie called to testify to the genuine 
nes3 of the copy without great inconvenience and loss to public departments 


Scope of the section “In this section the term used is may * This 
then is ono and usually the most convenient mode of proof of public documents 
The act is not compulsory It does not exclude any other modo of proof If 
then a certified copy — a term sufficiently explained in the preceding section — 
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should from want of some formality fail ns a certified copy, it may «till bo used S 78 
m evidence as an c\atnmetl or sworn copy, if it 1ms boon examined with tho 
origuul by mi} one who can sneir to tho comparison with tho original^ nml to 
tho nruirM of tho copy R ul \ Warqcson 1 Cimp 1G0 Noit Pi 258 But 
thn opinon of Mr Norton contrav ones the clear provision of section G5 accord 
in*, to w Inch, in of public documents onl} certified cop} of the same nrc 
minus t UU fts secondary e% uluice In kucU n ca**. no other secondary evidence 
is admissible In Krishna hi'horcx Kishortlal, 14 C 487=* 11 1 A 71 Sir B 
PtaroeJ «nd If then the anumaU patra was a public document within tho 
morning of s 7 1 of the Act which in tlmr Lord-hips’ opinion it was not no 
b'eond ir) ( \ idenco would have been ad nus-i bio except n certified cop} " The 
prrty who wishes to give evidence of the contents of an} public document mu-t 
take ciro to obtain tho proper kind ofcop> winch i- made admissible bv the 
particular titute Such cop} in fact i> rma d to tho rank of prnnnr} evidence 
Purcell Pi 2 HI Where n document is a public document it can be proved !>} 
producing certified copy of tho same Daljit x Pralab 3 0 C 20“) Tins section 
doe* make copies admissible which have been unlawfull} issued Ami ary 
la cl, S4 Ind (,!*• 437**2R 391 A document in order to become n public 
document must bo «=hown to liavo been prepared b} a public servant in tho 
disclmrgo of this <luties MahtaMin \ harar, 107 Ind Cas 018 A certified 
copy of the order of a Court jn«oed upon a compromise should be received 
in evidence if offered in proof of compromi^ under this section as it is a cop} 
of a document forming the record of nn act of a public judicial officer Manqnl 
Smqh \ Ihra Singh 1 A L T 309 Where oral information is given to a 
police officer in charge of a ‘■tation ns to tho commission of a cognizable offence 
and it is reduced to writing b} him under s 134 Cr Pro Code such writing is u 
public document under s 74 of tho Evidence Act, and its contents mnv bo 
provtd b} i certified cop} under s 77 Rahman v Queen Empress, U B K 
(lb93 1S9G) Vol I 21 1 lie canal jamabandm a statement of tho amount due 
under s 4 r > of Act VIII of 1873 from every occupier of land assessed to water 
rate It contains p irticulars of the area and of tho land in re a pect of which the 
rate ig due It is n publio document within s 74 of the Evidence Act fho 
porchas distributed to the cultivators nro also public documents If produced in 
original tho jamnbanihs do not require to be further pi oved 1 he contents of 
ho jmnnbandi could also ho proved by tho production of certified copies fur 
n i shed ns provided by ss 76 and 77 of tbo Evidence Act Umrao Smqh \ 

Ram Smgh, L R 3 A oSG (Rev ) = 1 U P L R (B, R ) 2G , =oe also Ramlal v 
Qhasiram, 71 Ind Cas 825 

Troof of other official 78 Tho following public documents 

documents may ij 0 o\cd as follows — - 

(1) Acts, oiders or notifications of tho Executive 

Government of British India in any of its depart- 
ments, or of nnj Local Government or any 
department of any Local Government, — 

by the records of the depaitments, certified by 
the heads of those depaitments respectively, 

or by any document purporting to bo punted by 
order of anv such Government 

w 

(2) Tlic proceedings of tbo Legislatures, — 

by tbo journals of those bodies respectively, or by 

published Acts or abstracts, or by copies purport- ^ 
mg to be printed by older of Government 
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(3) Pioclamationfe, oidcis oi legulations issued by Hci 

Majesty oi by the Privy Council, oi by any 
department of Her Majesty’s Government — 
by copies oi extiacts contained in the. London 
Gazette, or pui polling to be punted by the 
Queen’s Pi intei 

(4) The Acts of the Executive oi the pioceedings of the 

Legislature of a foreign country, — 
by journals published by then authonty, oi coni 
monly leceived m that countiy as such, or by a 
copy ceitified under the seal of the country oi 
so\eieign, or by a recognition tlieieof in some 
public Act of the Governor General* of India m 
Council 

(5) The proceedings of a municipal body in Bntisb 

India,— 

by a copy of such pioceedings, ceitified by the 
legal lveepei thei eof , oi by a printed book pur- 
posing to be published by the authority of such 
body 

(6* Public documents of any other class m a foreign 
countiy, — 

by the ongmal, oi by a copy certified by the legal 
keeper theieof with a ceitificite under the seal 
of a notary public, or of a British Consul or 
diplomatic agent, that the copy is duly certified 
by the officer having the legal custody of the 
original, and upon proof of the character of the 
document according to the law of the foioign 
country 

Official Printed copies Thero is no reason wh> an officer nvu not be 
nuthori etl to give printed copies ns well ns written copies nor has there been 
am doubt that such authorized copies were ndmis lble ^ et it can not bo slid 
tb it such an nuthontj bns ever been implied from the nature of nn office An 
officinl printers copies ha\e been usimll} regarded ns admissible , but the official 
printfr s nutlioritj though n genera! one, is express nther than implied The 
objections that lia\o been made in connection with the use of printed copies hate 
clnefiv bad their source, not so much in n doubt of anj of tho a o principles, ns 
in the difficult} of presuming the authenticity of n printed copj purporting to 
be nn official one In geneml, there where nn officinl printer is appointed 
bis printed copies of official documents are admissible II i qmore § 1681 The 
ren on for their correctness is thus stated bj Tilghmnn C J in IJtd'hs \ Jame* 

6 Bmn 320 “Confidential persons have Inrn selected to compare the copies 
with the original rolls and superintend the printing ' The mo«t frequent applicn 
lion of the principle however is to the evidencing of the statute law domestic 
nml foru^n Upon the thcorN of Judicial >otice no evidenco of dome tic Inn 
need lie offered 

Documents required to be certified Copies of documents required b> 
section "8 or SG of tne Evidence Act to be certified are not admissible m evidence 
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when they are not certified Ram Pei shad v Rattan Ghand 4 Ind Gas 029 S 7ft 
=87 P L R 1909 

Clause (1) Under this clause printed proclamation of peace is admitted 
because ‘such things ns these m print ns are of n public nature, as a public 
act of Parliament may be given in evidence without comparing it with the 
record * Dupays v Shepherd 12 Mod 21b Under section 190, Gr Pr Code, 
the sanction of the Local Government is made essential and his sanction must 
be conveyed in on order signed by the Chief Secretary to the Government An 
order signed by Deputy Secretary on behalf of the Chief Secretary is not legal 
Hid 0~udlah v Beni Uadhab 36 C L J 180=26 C W N 878 Notification pub 
lished in the Fort St George Gizette fixing the date of municipal election is proof 
of the order of the Government fixing the election Commissioner of Madias 
v Ekambat a 33 M L T 603 = A I R 1927 Mad 9S0 This clause does not 
prove the authority of the promulgation of a notification by the Governoi with hi* 
minister when the notification does not purport to say so Naicl er \ Coipoiation 
of Madrasi, 99 [nd Cas 18 

Clause C2) Entries in the legislative journals, are ndmis lble to prow 
the proceedings of the legislature, because the entrant is an officer charged with 
the duty of making such a record The general principle is undisputed, So 
far, then, as the proceedings of the Legislature are relev int to be proved the 
joiirn il is admissible If the proceeding, for example, consists in the receipt 
or acceptance of a report or a petition, the statements m the report or petition 
may be inadmissible but the fact of its receipt or the mode of its treatment 
may be relevant, and therefore may be evidenced by the journal ]\igmoie% 

7662 Under this clause, the text of an Act as published m the Gazette must 
be taken to be the authorized text of the Act Bnndabanv Mahabir 97 Ind 
Ci& 316 Subramania v Shanmugam, A I R 1926 Mad 63=46 M L ,J 
363 Bhaqatv Rtiphshore, "1 Ind Cas 409 As regards the value of Hansad 
report, Tide The Englishman v Lajpat Rai, 37 C 760=14 C IV N 713 

Clause (3) This clause corresponds to the English Documentary Evi 
dence Act, 1868 (31 A 32 Viet Cap 37) as amended by btat 43 A 46 Viet C 9, 
which is in force m British India and other colonial possessions To prow 
the treaty of alliance of 1703 between Portugal and England, London Gazettes 
of May 24 and July 14 1703 were received Captain Queldis fnal 14 How 
St Pr 1084 In R v Holt, G T R 436 Astherst J said f The gazette is nn 
authoritative means of proving all acts relating to the King and the State ” In 
the same case Balter J added ‘ The gazette, which is published by royal 
authority is admissible to prove any thing done by his Majesty in his character 
of King or which has passed through his Majesty s hand*’ ’ In tiie same case 
ilso Loi d Kenyon L C J observed “That the gazette is evidence of many 
acts of State is not doubted These documents are addresses of different bodies 
of subjects received by the King in bis public capacity They then become 
acts of state, and of such acts, announced to the public in the gazette it is 
admitted that the Gazette is evidence TVigmoic 5 1GS4 c ee nl«o Iurnan v 
Cod bum 5 Esp 231 Vanoneson v DoruieJ 2 Camp 44 R v Oardnei 2 
Cnnp 513 , Att Orn v, riieakslone 8 Price 92, Biadlei) v 1/ thin , 4 B AC 301 
Clause (4) Depositions in a foreign Court are public documents Ilara 
nltiul v Ramgopal 4 C W N 429 = 27 C 639 P C see also In re Rudolph 
Slalman 15 OWN 1053 


Clause (5) This clause brings the records of proceedings of a Municipal 
body in British India within clause (2) of sub section (1) of section 74 as the 
records of the acts of an official body Inference under section 4G of Ad I of 
IS 79 19 A 293 (F B) A certified copy of •nich a record is admissible under 
this section A1 shoy \ Commissioners of Bogi a Mnmci}>ahlq 37 C L 7 5S9 
A legitimate way of prowng the proceedings of a Mumctjnl body in British 
Indu is bv a copy of such proceed mga certified by the legal keeper thereof or 
by a printed l»ook purporting to be published b\ the authority of such body 
ns laid down by tlusclm«e Sqrd Moliamv Cuttack Mtmtcifxilth/, 17 C W \ 
5U = 14Cr I> J 91 = 18 Ind Ca« G51 Cortioration of Calcutta \ Promotha 
bath Malltck, 1G Cr L T G50 = 30 Ind Cas 613 


f 
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partj it please-, to presume a fact or to call for proof of it, ns it tmnks best Cun, 
Ft S’*!, haftqunm^a \ ShaMtan AU, 20 X >31 (586) =31 1 A 21 = 7 0 C 290= 
C Bom Ij It 750, Uaqhnnalh > Iloh Lai, l A L J 121 (123> Tho presump 
tiou mentioned in tins clau o i* not a hard and fast presumption incapable of 
rebutul, a presumtio juris et dejurr Pmpcrur \ Snnnas, 7 Bom L It 9G9 
(974)=3 Cr L T 32 Tho word *mft> presume ms 90, ought generallj to be 
construed in more rigorous of the senses illowut bj section i Mehcr \ A r «; 
Muhammad 110 P L It 1902 Safiqumma \ Shabhan I h, 70 O 290, 
Ranucn \ Vcrapjw 11 M h i C9 In cv*es in winch the Court “shall presume 
a fact a presumption i« not conclusm , but rebuttable Of course there is no 
option left to tho (. ourt, but it is bound to tako a fact ns pro\ed until evidence is 
gi\ui to disprove it, and tho part} in teres ti d m disproving it must produce such 
eudencc if ho cm Sections 79 to 90 contain the principal presumption ns 
regards documents Of course certain presumptions ns regards documents may 
also be raises 1 under section 114 [ I ide s 111 (ills i)J 

Principle There is a well know n maxim of P ngledi law, omnia piiLSumun 
tur rite esse acta this is an infcnnce of nasonnble piobabditj arising out of the 
experience of maul ind The liw u~siJni<s thnt any net done m public or an 3 
formil act pmntelj performed will be done in due form bj the per on authorized 
to do it liar 11 v hmaht lo P D 170, Poucll Pi 391 lhus there is a 
nn sumption thnt a public officer acting in execution of n public trust will do 
Ins dutj Per Lot d Pllenborough in R v Vcrcht, 3 Lamp at p 433 , pet 
C olrrtdge I in It V II hiison, 1 A A I at p Oil , per hlncl burn J m II adding 
Ion \ Roberts, L II 3 Q B 379 But care must bo observed thnt confusion 
doe^ not nn«o between the two presumptions— that of tho regularity of the 
official nets and that of the authority from acting in an official cap \city Iho 
latter deils with the question of what original authority is to he presumed the 
former, t iking tho authority for granted assumes the regularity and order of 
the acts until the conlrarj appears It 1 ms long been held that ono s appointment 
to office maj be presumed, until the contrary appears from the fact that one 
Ins acted in nil official cnpacitv Berrijman \ Jrisc 4T K 3GG,I7 v Got don 
1 Leach 515 II v Ictclsf 3 Cunp 132, 1 lai shall v Lamb 3 Q B 115, 
Plainer \ Brisco, 11 Q B 4G 

Scope of the section The authority to certify a copj implies that the 
terms set forth by the officer as representing the original in his custodj must 
lie a literal copj, notmerelj tho substance or tho effect, of the original s terms 
If igmoic § 1G78 A certified copy of nn original in n public office proves prima 
fane the original to have been of file in the public office when it was made 
and for this plain reason, the officer's certificate accorded to it the sanctitj of 
a deposition , lie certifies ‘that the preceding copj is faithfully drawn from the 
original, which exists 111 the office under mj charge' U S v II iggi ns, 14 Pet 
334 346 feo certified copies of depositions are admitted without any further 
evidence Duncun v Scott, 1 Gamp 100 102 The reason for uhmssion of such 
certified copies is thus given by Loid Pllenborough in the above case ‘ If it is 
suspected that some one personated G, and thnt his signature is forgerj, I will 
send to chambers for the original examination , otherwise the copj «o attested 
nnd delivered, must be received and relied on " The same rule is applicable to 
certificates and other documents as well Certificates and other documents 
made by persons entrusted with authoritj for the ourpose are evidence of the 
facts which thej are required to certify to to tho extent of their authoritj 
Per Spai key C J m Neuman v Doc, 4 How Miss 555 II tgmoie § 1G70 Tins 
section is nppliciblc to certificates, certified copies or other documents which 
purports to be certified by iny officer in British India or bj duly authorized 
officers m anj Native State m nlliuice with His Mnjestj The presumption 
that the document itself is genuine, of course includes the presumption that the 
signature and the seal (where n seal is used, «ee section 7G, ante) are genuine 
lueld Bv Ilk Pd 241 So if a duly certified copy, made evidence by statute 
of a lease in official custodj, had been offered, it may be that rto proof would 
have been necessmy of tho sign itures or handwriting of those commissioners 
who had executed the original lease or of the town officers signing it , such a 
110 
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S 80. duly authenticated copy of a public document showing mi official net done by 
commissioners in discharge of n lawful duty nnd produced from proper custody 
having been made competent cMdcnce, proof of handwriting or signatures is 
necessarily dispensed with, such proof would indeed bo impossible in relation 
to a copy Com \ Iliclumlvon, 142 Mass 71, 73 The onlv requirement for 
raising this presumption is that such document is substantially in the form and 
purports to lit. executed m the manner directed by law in that behalf The 
rtgi&tcrmg officers certificate is not necessary to prove tho certificate of rcgistra 
tion the genuineness of which is to he presumed under this section Muhammad 
v So/w/a, 71 Ind Cis fe05 Hut this presumption does not arise where 
sanction under s 19C Or Pro Code is signed by the Doputy Secretary instead 
of by the Chief Secretary ns required by thnt section Md Ottullah v Bern, 
3G C L I 180 *=26 OWN 878 = 00 C 130 It is doubtful whether this 
section is nopltcable to copies given before tho passing of the Indian Evidence 
Act Juhir All v Itajchunder, 10 C L It 4G9 (47G) 

Presumption of proper official character Tho presumption is that one 
who is to have acted m an official capacity possessed the necessary and proper 
capacity and authority Laitson Pie Ei Hule 13 In lie Mttrphey 8 C & P 
310 Colendae J said "with regard to the last objection these trustees are public 
officers They all acted as such beforo signing of tins rate, and I cannot say that 
there is no evidence that they are trustees If the proof of their once acting is 
not enough would proof of ten tunes be so? Where is the line to be drawn ? I 
think it is evidence to go to the jury tint they were trustees In Berryman v 
IPise 4 leim Rep 360 Duller J saul "In Lhe case of all pence officers, justices 
of tho peace, constables etc it was sufficient to show thnt they acted in these 
characters without producing their appointments " Similarly m Me Oohey \ 
Alston 2M& W 206, Baron Pay I e said The rule is that all public officers, 
who are proved to have acted ns such, aro presumed to have been duly 
appointed to office until the contrary is proved ' In Bank of Die United States v 
1 Dandndge, 12 Wheat G4 Mi Justice Story has given an exhaustive view of the 
principle underlying tins section "By the general rule of evidence/ sudhe 
‘ presumptions are continually made in casts of private persons of acts even of 
most solemn nature, when those acts are the natural results or necessary acoom 
pan i men ts of oth^r circumstances In aid of this salutory principle the law it 
self, for the purpose of strengthening the infirmity of evidence and upholding 
transactions intimately connected with public peace and the security of private 
property indulges its own presumptions It presumes that every man in pis 

privite and ofhuil character does his duty until the contrary is proved, it wi! 

presume that all things are rightly done unless the circumstances of the case over 
turn this presumption according to the maxim, onuna preesumunter *"»fe « 
solemnity es?a aria donee probetui in contrarium I bus, it will presume, that 
a man acting m a public office h is been rightly appointed , thnt entries found 
in public books have been made by the proper officer 

80 Whenevei any document is produced befoie any Coutt, 
Presumption as to purporting to be a record oi memonndum of 
documents produced the evidence, or of any part of the evidence, 
a-? recoids of evidence g^ en bv a witness in a judicial pioceedtng 
or befoie any officer authorized by law to take such evidence or 
to he a statement or confession by any prisonei or accused 
person, t iken in accordance with law, and purporting to be signed 
bv any Judge oi Magistiate, oi by any such officei as aforesaid, 
the Conti shall piesume — 

that the document is genuine , that any statements as to the 
circumstances under which it was taken, purporting to be made 
by the poison signing it, are true, and that such evidence, stite- 
ment oi confession was duly ttken 
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Principle This section merely gives sanction to the maxim omnia prcc S 80 
sumuntnr rite esse aria with regard to documents taken in the course of judicial 
proceedings R v Vtran, 9 M 224(227} The maxim omnia preesumuntur rite 
esse acta finds, perhaps, its best application in sustaining the validity of judicial 
proceedings They are presumed to be regular Lauson Pre Ev Rule 10 
When a deposition is taken in open Court, or by a Magistrate, there is a degree 
of publicity and solemnity which affords a sufficient guarantee for the pro 
sumption that everything was formally, correctly, and honestly done Norl Ev 
261 

Scope of the section The statement as to which this section says that 
certain presumptions shall be drawn, are statements or confessions taken in 
accordance with the law This section does not render admissible any parti 
cular kind of evidence but only dispenses with the necessity for formal proof 
in the case of certain documents taken in accordance with law This section 
does not operate to render it admissible Queen Empress v Viran, 9 M 224 ** 

2 Weir 125 Under this section of the Act, the Court presumes certain facts 
concerning a document purporting to bo a record of the evidence But it must 
purport to be signed by a Judge or Magistrate, and where tho person tal ing 
the deposition omits to claim the positton of a Judge or Magistrate, the pre 
sumption that he is so does not arise The defect may be supplied by oral 
evidence The certified copy should also show on the face of it that it is a 
copy of a part of tho record in a specified proceeding Croivn v Mi Shue, 1 L 
B R 268 This section does not deal with the admissibility of documents 
referred to therein but simply dispenses with the necessity of their formal proof 
by raising the presumption that everything in connection with them had been 
legally and correctly done t e (1) that the document purporting to be recorded 
evidence or statements or confessions art genuine (2) that tho statements as 
to the circumstances under which they were taken made by the officer who 
affixed his signature are true, and (3) that the evidence etc , was duly taken 
Podam Prasad v Emperor , 50 C L J 106 = 33C W N 1121 = 119 Ind Cas 
193 = A I R 1929 CaL 617 (F B) Under this section a presumption has to 
be made as to the genuineness of the statement recorded No presumption can 
be made however, regarding the identity of the deponent Where tho docu 
ment cont lining the deposition is a very old document one can turn to the 
deposition itself to find out whether there is inherent evidence of the identity 
of the deposition Bhagat Prosad v Sher Khan , 94 Ind Cas 985 = A I R 
192G Oivlh 489 see also Queen Nuseci uddw 21 W R Cr 5 , Queen v Durtja, 

11 C 550 Though there is no oral evidence to identify tho deponent of a 
deposition made more than 60 years ago it does not render the provisions of 
a 80 of the Evidence Act inapplicable thereto, nor would the ab enen of the 
signature of the presiding Judge to a copy of such deposition preclude the 
presumption that the copy is a true copy Sorahjii v Mata Din 70 L T 
542 = 60 Ind Cas 437 


Record or memorandum of evidence The mode of recording depositions 
in civil cases are to bo found in Order 18 rr 5 6 C P Code and in criminal 
cases m ss 356 359 360 361 Cr Pro Code Rule 5 of Order 18, runs ns 
follows ‘ In cases in which an appeal is allowed the evidence of each witness 
shall bo taken down m writing in the language of the Court, by or in lb** 
presence and under the personal direction and superintendence of the Judge 
not ordinarily in the form of question and answer but in that of n narrsliTe 
and, when, completed shall be read over in the presence of tfir Tud^e to 
witness and the Judge shall, if necessary correct the same, nmJ fhall * g*» tt" 
Rule 6 runs as follows ‘‘Where the evidence is taken ilorn to z language 
different from that in which it i« given and tho witne«» d-xg r>o* cader?fnml 
the language in which it is taken down, the eudence ar dsun in writing 
shall bo interpreted to him in the language in whu h i* i* g-r*— ** regard- 
the effect of non-compliance of the formalities lai 1 in m-%t two £ectior>* v 
Richardson J in Elaln Baksha v Emperor, >2 C V, ?, (, ifi =* 45 * 
825=27 CL J 377=45 Ind Cas 285, mA. ~T> omitntion 
tho deposition of the appellant m the r*t tj Jfohanr and 
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S 80 taken is that the fromalities required by rr r > and 6 of 0 18, C C 
P Mere not ohser\ed It is not disputed tint the evidence Mas not given 
on oath But it is said that after the deposition had been written down by the 
Munsif it was not read to th< witness in the presence of the Judge Upon 
that it is argued that the deposition is not leg ill} a deposition at all and the 
Judge wis wrong m allowing it to go to the juij In support of the contention 
reference is made to the ctses of Empress v Mayadeh Gossami, 6 C 762 and 
Kamntrhipattan Chclttj v Emperoi, 2S M 308 If as a matter of fact, the 
appellant s deposition was not interpreted and read over to him in the pres 
cribed manner, the case^ cited support the contention advanced unless the 
rule laid down is to be confined is it seems to have been in the past, to prose 
cution for perjury Our attention however, Ins also been driwn to the ca e 
of Borjra v Emperor 34 M 141 where a did* rent note, and as it seems to me 
the true note, is struck Ihc cases of Empiess v 1 layadeb 6 C 762 and 
Kamatchmatkan v Emperor 28 M 3l>8, have been followed in other cast s 
for instance Empress \ Jorjendi a Nath 42 C 240-18 C W N 1242 Speak 
mg for m> self however, with great respect I am not sure that I clearly under 
stind the principle of those decisions Under section 80 of the Indian Evi 
dence Act the d< position of a witness taken in accordance with law and pur 
porting to be signed by a Judge or Magistrate proves itself No other proof 
is required th m the production of the deposition I should have thought that 
a provision requiring a deposition to be read o\ei to a witness was in its 
nature director} and that if it were not complied with in a particular ca«e, 
the deposition, while it might perhaps lose the beni fit of section 80 of the Evi 
dencp Act, might still be proved m some other wij As at present advised I can 
see no reason wh} even in a prosecution for perjury failure to compl} with the 
provisions of rr 5 and G of Order XVIII should render i deposition entire!} 
inadmissible in evidence and why if section 80 cannot be called in aid the depo 
sition should not be nrovi d for instance b) the Judge who took it down, or bv 
the admission of the deponent ” But in later C lDutta cases it has been held tint 
the provisions of these two rules ire not directory but muidatorv So the 
omission to obverve the formalities of thfse two rule'’ renders he depo ition 
inadmissible in evidence against the deponent on Ins sub-equent trial for 
pi rjnry Section 91 of the Evidence Act excludes the or il evidence of as con 
tent- Em,, cm v Kcmab Ah, 51 C 23$-2? Cr h J 1037-SI Inti O is 603- 
A I R 1924 Ctl 703 Sec nl-o Umnira \ E;"I'° r ° r t 30 , 0 ,,?" r"2 

OWN S3, llol, end, a y Empcor 11 C 11 N 81 Or I J 110 Ay 
Mien 42 M 461=50 Inti C\s 501, Imam I)m vAmmahiUa, 53 1ml Cns 
830=1 Lnh 3G1 An match, r Emperor 28 W 308 The prnetico is common 
when a witness understands English to hand hi 5 deposition to him to read over 

T. he practice is a sufficient compliance therewith for nil purposes ami a depot 
tion «o riad over b\ the witness proves itself under this siction Ramcsh v 

Kvvj Tmpcror 23 C W N 3G1*=29 C L J 513 ■= 50 Ind On® 000 Clause (I) 
of section 3G0 of the Criminal Procedure Code In} s down that ' as tho evidence 
of each w itncss taken under sections 3 r *0 nnd 35< is completed, it shnu be Toad 
over to turn in the prc-cncc of the nccu«ed if in attendance, or of lus pleader if 
hi nppinrsh} pleader and shall if neces nr} be corrected Tlio object of this 
section is to livo the witness nn opportumtv of correcting lus statement Ram 
,11, ant \ I mperoi IP E V 11 = 19 Cr E I 1G9 hire 01 hoy 7C L R 
Hip prov isions of this section nre obligator} and not morel) mandator} 
lmiitav Emperor 12 C 9 j7 Toiftvth v Fmperor, 3G C 9 lloronath \ 
Vjm a Win, 2b C V N 119=38 C E T 2S1, Ihralal \ J mpnor, 28 C W N 
9fjH *=* r >2 C Vf) , contra Mohuutdm v Fmperor 1 Put 498 = 20 Cr I I 811, 
ibdnl ~\ Fmperor, 20 Cr E T Gf>9 1 fv/eth v Fnmcror 3 Rang 012=27 Cr 
E J 8i7 Jaqira \ hinq Fmperor, r > I‘nt 03 = 27 Cr Lj 1S4 , AMul Rahman 
v I mperor D Rang 33=31 C A\ N 271 Section 80 of the I valence Act 
contemplates that the depo ition which it is propo <d to u o as evidence should 
have nil tlio guarantees of nuthenticitv which tho law pre cribes, one of them 
Ik ing th it the Mugi tr-ite «hall 6ign it onl} niter it has been rend over to the 
wilnt 5 in the presence of the nccu^ed or 1ns pleaih r, in order that the witness 
m» 1 the accused run) have nn opportunity of pointing out mistakes Ttttnja v 
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rmprrm, 12 Bar T, T 107 = 10 L B It tG= r >lIml Cm 066 = 20 Cr L T 
*)0G *io nl-o Agni Sam \ K E U B R 1912, l«t Qr 123 Section 509 of 
the (riimiul Fro Codo doe* not enact that a deposition of n medic'll witness 
vh ill ht taken mid attested oy the Magistrate m tlio presenco of tho necu eel 
M hut it proud 3 is that the deposition, if *0 taken and attested, maj he put in 
< \ idem cm tho trial Therefore, that the deposition was taken and 

attested In the Migi strata in the presence of the accused cannot be presumed 
umhrs SO of the Ludente Act Queen Empre sa \ Popp Singh 10 A 174= 
\ W N lsSS 11, but see Karhah v Q E 18 C 129 This section is appli 

1 able l o tho depo ttions made before the Commissioner- Utlamrhaiul v Empress, 
P L R 1900 03 Cr Previous disposition, fulfilling all tho formalities is 
admissible in a subsequent case Queen Empress v banuappa, 15 M G3= 

2 War 79 Cr 

Confession of accused taken in accordance with law A confession bj an 
Housed recorded b> a Magistrate is admissible under this section, even though 
the Magistrate who recorded it ultimately came to the conclusion that he hail no 
jurisdiction to trj tho case Emvcrorx Banlo Bchnrij IOC P L R Cr 1G 
If when a document is tendered in evidence at a trinl purporting to be a con 
ft-aion of the accused it is found to contain the memorandum required by 
a 101(3) a presumption arises under this section that all tho necessary formali 
lit s purporting to lia\c been performed have in fact been performed and tho 
document is admissible in evidence without further proof If, however the 
memorandum does not appear or is defective the document is inadmissible 
unit tbe defects can be cured bj the examination of the Magistrate who 
recorded it under s 33 The provisions of a 164(3) render it incumbent 
on a Magistrate who is called on to record a confession to explain to the person 
who is to make it that he i» not hound to make a confession at all and that if 
lit does «o it maj be used as evidence against lum Further the Magistrate 
should onlj record the confession if upon examination of the per*on making it, 
he lias reason to believe that it will bo made \oluntaril) Where the memoran 
du m at the foot of a confes®ion does not conform with the form ns laid down the 
defect is cur ibln if it is of form and not of substance If ns a matter of fact 
the -tUcment was dulj recorded that is, to say after the required explanation 
had been given hut the Magistrate has failed to embody that fact in the certi 
Rente such a defect would be cut able If the explanation had not in fact been 
made the statement could not be held to have been dull made nnd s 533 cannot 
In appealed to Protap v rmpeior, G Lah 415=7 Lnh L J 482= A I R 1925 
Lab 005 = 93 Ind Cas 978=27 Cr Ij J 514 «ee til°o Queen v Shivtja, 1 B 
219 (222) hhcnamv Emperor 0 Lab 58, Queen v Ptram, 9 M 224 The 
word Magistrate in s 26 includes ‘Magi trntes in native states nnd a confession 
made before such a Magistrate is admissible in evidence certainly under s 74 
ns against the persons by whom they were made Qounda v Emperor 09 Ind 
Cis 257 = 23 Cr L J 673, Queen Empress v Sundar Singh 12 A 595 but see 
Emperor a Dhanka 24 Ind Cas 169 = 16 Bom L R 261 Confessional state 
merits though retracted are admissible in evidence Section 80 of the Evidence 
Act makes it clear that it is not necessirv that the recordci of the confession 
should ilwajb be examined Oujah Majhi v Emperor , 2 Pat L J 80 So far as 
s bO of the Evidence Act is concerned the Court is bound to make the presumptions 
specified in that section in respect of the document purporting to be a confession 
of the accused San Baio v Cioun 1L B R 340 (F B ) But a confession record 
td by a Magistrate during the cour&Q of a police investigation without a certi 
hcate ns required by s 164 cannot be admitted under s SO without proof of its 
having been made Emperor v Badhe, 7 C W N 220, Beg v Shi ya, 1 B 
219 No presumption can be made under tho section where the confession is 
lecorded in English nnd notin the language in which it was made Bau a v lung 
Emperor 10 O C 112 = 6 Cr L J 94 A Magistrate maj make what the 
police may not a record of an> statement whether a confession or not made to 
him before judicial proceedings commence Section 80 of tbe Evidence Act 
express 1} provides for proof of the document distinguishing it from a record of 
ev idence, as well as s 533 Criminal Procedure Code Lain v Empress, 2 P R 
1893 Cr 
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S 81 . ®y in P declarations A dj ing declaration is not admissible in evidence without 
nroor that the deceased nctunlh made the declaration I ven if it liears a 
Magistrates attestation it is not admissible under s 80 where tho Magistrate 
WI Y* not the committing Magistrate I be person who took the statement should be 
subject to cross examination as to the djing man's stalo of mind when ho fund? 
it and ns to other circumstances tltcg v Ihta Aduji 11 IJ H C 247, see nl'O 
Empress, 9P U 1900 Cr «=P L R 1900 p 49 When a dying 
declaration has appended to it a certificate that it has been read over to tho 
deponent and declared to bo correct, and this is signed by tho Magistrate who 
recorded the statement, s 80 of tho evidence Act creates a presumption that the 
circumstances under winch it is stated to Imvoheen taken aro true tho mve ti 
gation by tho Magistrate being a judicial proceeding In re Kamman Samban 
1C Cr L J 759 *>31 lnd Gas 359 


Presumption as to 
Gazettes, newspapers, 
private Acts of Purlin 
ment and other docu 
merits 


81 Iho Court shall presume tho genuineness of every 
document puiporting* to be tho London 
Gazefcio or tho Gazette of India, or the 
Government Gazette of any Local Govern 
ment, or of any colony, dependency or 
possession of the British Crown, or to he 
a newspaper oi 30111 nal, or to be a copy of a private Act of 
Parliament printed by the Queen’s Printer, and of every 
document pui porting to be a document duected by any law 
to be kept by any person, if such document is kept substan* 
tially in the foim required by law and xs produced from 
proper custody 


Principle The intolerable tncornenicncc of having to prove the genuine 
ness of printed matter purporting to be published by the Government has led to 
a general concession by judicial decision or by statute that such purporting pub 
hcations, at least when in the form of the standard official documents constantly 
issued and referred to are to be assumed genuine Two principles however are 
in fact usu illy involved, first the admissibility of a copy proved to be printed 
by official authority as hearsay evidence of the contents of the original, and, 
secondly, the presumption of genuineness of a particular printed document 
purporting to be of such official origin The two questions are seldom separated 
either m decisions or m statute a sanction of the former principle has usually 
been regarded as carrying with it a sanction of the latter also \Vtgmore § 2150 
In general then, where an official printer is appointed his printed copies of 
official documents are admiss ble It is not necessary that the printer should 
he an officer in the strict sen^e, nor that he should be exclusively concerned 
with official work it is enough that he is appointed by the Executive to 
pri t official documents As for authentication of his copies, it is enough that 
tho copy offered purports to be printed by the authority of tho government 
its genuineness is assumed without further evidence II xqmorc § 1684 In 
Biddes v James 6 Bmn 326 Txlghman C J said ‘ Confidential persons 

have been selected to compare the copies with the original rolls and 
superintend the printing The object of this provision was to furnish the people 
with authentic copies and from their nature printed copies of this kind either 
of public or private laws, are as much to be depended on as the exemplification 
verified by an officer who is the keeper of the record I am for admitting the 
printed copies authorized by the Legislature either of tlm or any other state 
whether the law be public or private But tho question whether the copy of a 
Covernment Gazette or any other publication can he treated as evidence of tho 
contents of the original is not one relating to proof of documents but to the 
admissibility of the secondary evidence Jeremiah v Yas, 36 M 457 = 12 lnd 
Cni 901 
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Gazette In I? v Holt, 6 T R 436, Askhurst J said ‘ The gazette is an S 81 
authoritative means of proving all acts relating to the king and the state ” In 
the same case Bullet J said * The Gazette, which is published by roy al authority 
is admissible to prove anything done by His Majesty in his character of king or 
which has passed through his Majesty s hands ” See nlso Captain Qnelch's Tual, 

14 How St fr 1084, Kirwann v Cockhom, 5 Esp 234, Van Omeron v 
DowicL, 2 Camp 44 , Stat 31 & 12 Viet C 37, ss 2, 5 But the entire gazette 
must be produced Bex v Lone, 15 Cox 286 Under the provisions of thu 
section the genuineness of the gazette must be presumed, though it is not 
formally tendered at the trial Baica Sat up v Emperot, 7 Lah L J 204 = 88 
Ind Cas 22=26 P L R 566 = 26 Cr L J 1078 = A I R 1925 Lah 299 In 
II v Fotiylh Russ & R 274 the reporters say “The Judges seem to think that 
the production of the Gazette would be sufficient, without proof of its being 
bought of the Gazette printer or where it came from ’ 


Newspaper Printed matter in general bears upon itself no marks of 
authorship other than contents But there is ordinarily no necessity for resting 
upon such evidence, since the responsibility for printed matter under the 
substantive law, usually arises from the act of causing publication, not merely 
of writing and hence there is usually available as much evidence of the act of 
printing oi of handing to a printer ns there would be of any other act, such as 
chopping a tree or building a fence There is therefore no judicial sanction for 
considering the contents alone as sufficient evidence For the newspaper and 
the like, special question arises Suppose, for example, that the publication of a 
libel is to be proved, and that the libel is alleged to have been communicated to 
J S It is simple enough to prove that J S read a copy of the paper containing 
the libel , but how shall the defendant s publication of that copy be proved * 
Here the process would be to bring home to him the issuance on that day of a 
certain copy (either by the testimony of one who bought at an office proved to be 
the defendant s or by some statutory method), then the identity between the 
copy and the one read by J S will suffice as evidence that the two issued from 
the same press, t e the defendant’s Wig mere § 2150 In Oathercolc v Shall 
15 M &W 319, 336, Alderson B thus laid down the rule ‘'The question is 
whether there is reasonable evidence that this is a copy of the individual paper 
which has been produced and whi„h has been shown to have been published 
by the defendant We must use our own common sense, nnd remember that, 
with respect to newspapers, not one but a great variety of copies, ore published 
for general circulation among the public at large If you compare an instrument 
in one or two parts and find the one is an exact copy of tne other, y on would 
have no difficulty in saying rt was printed from the 'ame materials and from the 
same type So I say here with respect to a newspaper If you find it in 
general corresponds it is evidence from which the jury may infer that the paper 
is printed from the sime type ns the p iper which is produced, nnd if so, it is 
printed by the defendant ” Wigmorc § 2150 In England St 38 Geo III 
C 78, re enacted in C A 7 William IV C 76 requires a daily deposit of a nows 
paper at the stamp office See nlso B v O Connell, 5 State Tr N S 1, 538 
Such provision is made in India by the Press and Registration of Books Act 
(XXV of 18671, s 11 A of which enacts “The printer of every newspaper m 
British India shall deliver at such place and to such officer as the Local Govern 
ment may by notification in the local official Gazette direct nnd free of expense 
to the Government, two copies of each i=>sue of such newspaper ns soon as it is 
published” In Q O Jeremiah v F S Vas 2 M W N 576=10 M L T 
506 ■=■12 Ind Cns 961, it hns been held thnt the presumption of genuineness of 
the newspaper, under s 81 of the Indian Evidence Act, does not nLo raise n 
presumption that it was printed nnd published by the person by whom it 
purports to be In delivering the judgment in thnt case Sundara At gar J said 
It is contended that under section 81 of the Evidence Act, the Court is bound 
to presume the genuineness of every document purporting to be a news paper 
or a journal nnd that inasmuch ns Exhibit A, in the case bears the name of the 
accused as the printer nnd publisher the presumption of its genuineness would 
include a presumption that the accused is the printer nnd publisher of Exhibit A, 
nnd that, therefore, it was unnecessary for the complainant to let m any evidence 
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of the publication of Exhibit A bj the accused 1/r Oslo) nr for the appellant 
contends that the <! ection npjilie^ only to public document 0 , nnd time in imv event, 
it provides only that the Court should presume that n document purporting to 
be n newspaper or journal is thnt it h the particular nuvspapcr or journal, it" 1 ' 
not that it was printed or published by a particular person His fir°t content 100 
appears to bo suppoitcd by a note of Messrs Ameer All nnd \\ oodroflc m their 
commentaries on the I \ idcnce Act, 1th Ld j> 120 thnt thn motion refers to 
public documents, hut it n veiy doubtful whether the language of the section 
supports it If the punctuation may bo taken to throw an) light on the 
question, the existence of a comma, after the word ‘journal* is against the 
appellant’s (ontention I \on otherwise, the natural import of the words of the 
section does not nppeir to fax our the ucw thnt the phra°c ‘ printed In the Queen fa 
Printer not onl\ qualifies the expression pm ate Act ot Parliament , but ib° 
new&papcr or journal ’ It is however unnecessary m tins case to discuss the 
question further, as I am of opinion thnt the presumption of the gcnuinenc&s 
of a newspaper does not include a presumption that it was printed 
published by the person by whom it purports to be fcuch apparently, is not 
the English Law According to th it law , the proper way to prov e the publiei 
tion of a libel where evidence is not given that a particular paper coinpl uned of 
was published by the accused, is to jirovc the statutory declaration made by the 
accused that he is the printer and publisher of the journal in question Ij 1 
Gathercole v Ahall, lo M iC AV 319 Pail c B was of opinion thnt as the defend 
ant hid been pro\cd by the regular statutory evidence to be the printer and 
publisher of the paper tho witness’s, evidence that the copy he saw was similar 
to the one produced in Court was sufficient to show that it w is published by the 
defendant According to section 7 of Act XXV of 1807, the production of n« 
authenticated copy of a declaration made under that Act is admissible to prove that 
the person mentioned in the declaration is the publisher of the journal to which the 
decl iration relates Section 81 would apparently authorise and require the Couit 
to presume that any document purporting to be a copy of the journil in question 
is m fact such and this would prove that the declarant under Act XXV of 
18G7 is the publisher of the paper produced m Court Section 7 of Act XXV of 
1867 evpresslv provides the mode of piovmg that a particular person the 
printer and publisher of a newspaper Jeimuahv To?, supra Even if news 
papers are admissible in evidence without formal proof, the paper itself is not 
proof of its contents It would merely amount to an anonymous statement 
Brua Sirup v Emperoi 88 Ind Cis 22 = 7 Lah L J 261 = 26 P L R 066 = 20 
Cr L J 1078 


82 When any document is produced before any Couit, 
purpoiting to be a document which by the 
law in force foi the tune being in England 
and Iieland, would be admissible in pi oof of 
my particular m any Court of Justice in 
England oi Ireland, without proof of the seal 
oi stamp oi signatuie authenticating it, or of the judicial oi 
official chaiacter claimed by the pei^on by whom it pm ports to be 
signed, the Couit shall piesume that such seil, stamp or signatuie, 
is genuine and that the peison signing it held, at the tune when he 
signed it, the judicial oi official charaetei which he claims, 

and the document shall be admissible foi tin s ime purpose 
foi which it would he admissible in England oi Iieland 


Presumption as to 
document admissible 
jn England without 
proof of seal or sig 
nature 


Origin of this section This section consolidates as 9, 10 11 of Stat 14 
15 \ ict C 99 known as Lord Brougham s Act Section 9 of that Statute runs 
ns follows Evf ry doenment which by any law now mforce or hert after to he 
iniorco is or shall be admissible in evidence in any particular m any Court of 
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Justice in England or Wales without proof of the seal or stamp or signature £> 82 , 
authenticating the s imp, or of the judicial or official character of the person 
appearing to have signed the same, sh ill lie admitted in evidence to the same 
extent and for the same purposes in any Court of Justice in Ireland, or before 
any person having to Ireland by law nnd consent of parties authority to bear, 
receive and examine evidence without proof of the seal or stamp or signature, 
authenticating the same, or of the judicial or official character of the person 
appearing to have signed the same Section 10 runs as follows “Every docu 
ment which by any law in force or hereafter to be in force is or shall be admis 
sible in evidence in any particular in any Court of Justire m Ireland, without 
proof of the seal or stamp or signature authentic lting the same or of the judicial 
or official character of the person appearing to have signed the same, shall be 
admitted in evidence to the same extent and for the same purposes m any Court 
of Justice in England or ales or before any person having jn England or 
Wales by law or by consent of parties nuthorit) fo hear, leceive, and examine 
evidence, without proof of the seal or stamp or signature authenticating the 
same or of the judicial or official character of the person appearing to have 
signed the same ' Section II runs as follows 'Every document which by 
any law now in force or hereafter to be in force is or shall be admissible in evi 
dence of nnj particular in any Court of Justice in England or Wales or Ireland 
without proof of the seal or stamp or signature authenticating the same or of the 
judicial or official character of the person appearing to have signed the same 
shall he admitted in evidence to the same extent and for the same purposes in 
an> Court of Justice of anj of the British Colonics or before any pei>on having 
m any such colonies, bv law or bj consent of parties authority to hear leceive 
and examine evidence without proof of tin seal or stamp or signature nuthenti 
eating the same or of the judicnl or officul character of the person appearing 
to have signed The words 'British Colon}’ ns used in this Act shall npplj 
to the Islands of Guernsey Jersej, Aldernej, Sark and Alan, and to all other 
possessions of the British Crown, wheresoever nnd whatsoever ( 1 tde s 19 Ibid) 
bo British Colony included British India But section 11 of Lord Broughams 
Act was repealed in India by the [ndun Evidence Act section 2 nnd schedule 
and from the Statute Booh by Statute Law Revision Act of 1875 I he Indian 
Evidence Act has repealed section 11 nbovo but has given effect to the object of 
that section by ennetmg this section 

Scope of the English law There are many instances where records are 
kept by jnrsons occupjing public office, or engaged in occupitious of n public 
nature These records, though somewhat similir in kind to those of which 
th© Court nmj take judicial notice, do not usually have n sufficient degree of 
publicity to bring them within the limits of that class of matter* The} are, 
however, deemed to hnve sufficient guarantee of rehab lit} to render them 
admissible if offered m evidence The fn't that they are kept for reference bj 
a person having no interest to f ilsifj them, and that, if untrue, the> would ho 
readily discovered nnd corrected, makes them worth) of evidence 1 he element 
of duty also enters into the case Usually the person keeping the record is 
under «ome obligation official or otherwise to keep them and this firings 
them close to those entries in account books which are admitted because made 
in the regulnr course of business pursu mt to duty The application of this 
exception to the hearsaj rule in the carl} ca«cs caUMd the admission of 
acknowledgments of deeds made before tv Court of record, enrollments of 
deed , fines nnd recoveries, nnd many records of similar nature S mail \ 

11 illiams 1 Salk 2S0 Lynch v Clcike, 3 S ilk 151. It is necessary conditions 
to the ndnmsilnht} of a public record or document that it shall hnve been 
intended to be open to public inspection The mac fict that the recor 1 is> made 
b> a public officer, even though In be acting pursuant to duty, does not nuke 
it one intended to be public V confidential report will therefore be excluded 
Slurb iv f rccin, 43 Law T N S 209 Ijord Bln kburn in that ca«e di cu<»sed 
verv fully the elements which arc neces-ur} to make a document public within 
the meaning of this exception He says nt page 214 “W hat n public docu 
mentis within that rule is of course, the great point which we have now to 
consiltr I do not think that ‘public is to be taken there as meaning the jt? 

Ill 
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S 82. whole world I think nn entry in tlin book* of n ninnor is public, in the scn # e 
tlmi it concerns nil the pioplo interested in tlio ninnor, nml nn entry m a 
corporation book concerning n < orpornlion matter or *ornethmh in which nil the 
corporation is concerned would be public witlmt th it «en«o Hut it niuU Ik. n 
public document nml it mint bo ninut In n public officer But I think that 
tho very object of it must be tlmt it should be made for the purpose of hem? 
hi pt public, **o tlmt the person* concerned m it innj have ncccss to it 

afterwards ’ The proper mode of proving such n ilocument even hj the 

Common Law of 1 nglmd was by means of examined copj, that i°, a copy 
taken on iHmlf of the part} t,enemll> by somnekrk or other pm nto per on* 
who produces it in the witness box and proves tlmt lie Ims copied it 
accurate!) from or examined it with the original and tlmt it is correct 
Iji/nrh \ Clerl c J Salk lf»l Herds Lamb 29 I, I ] x 152, Mortimer v 

AitCallan, b M A, \Y 511, U ill 1 1 2nd 1 <1 pp 107, 109 The cases do not 

throw much light on tho question u hat evidence if nnv it is necessary in such 
n cn*o to give of the original , but it seems that whereas judicial notice would be 
taken of tho existence authenticity and custody of those of wide public impor 
twice established within tho jurisdiction of the Court, such ns the journals of 
the Houses of Parliament or the bool a of the Bank of I nglnnd and cspcciall) 
of such as arc recorded and kept in the numinnco of statutory provisions of 
which the Court will take judicial notice, such ns lani? tax assessments, some 
evidence would bo necessary on thc*o points with regard to documents of less 
notoricti, such ns tho rolls of a manor Court In case of tho latter descriptions 
tho witness who proved the examined copy or some other person should 
ordinarily give some evidence to verify the original document In order to put 
tho admissibility of copies of public documents on a clearer and more settled 
footing Lord Eton //hams Act, (Sint 14 A. 15 \ ict C 99) by section 14, enacted 
that— 

* Whenever any hook or other document is of such a public nature as to 
be admissible in evidence on its mere production from the jiroper custody, anil 
no statute exists which renders its contents provable by means of a copy, any 
copy thereof or extract therefrom shall be admissible m ovidence m any 
Court of Justice or before any person now or hereafter having by law or by 
consent of parties authority to hear receive nnd examine evidence provided 
it be proved to be an examined copy or extract, or provided it purport to be 
signed anil certified ns a true copy or extract by the officer to whose custody 

the original is entrusted, and, which office is hereby required to furnish such 
certified copy or extract to any person apply mg at n reasonable time for the 
,ame upon pay ment of a reasonable sum for the same, not exceeding four pence 
for every folio of ninety words 

The section does not define what is intended by the words " of such a 
public nature as to be admissible m evidence on its mere production from the 
proper custody ” It has been held that the parish registers of baptisms, 
marriages and buruls which have been kept in pursuance of canon and statute 
law answer his description {Re Halls Estate (1852) 22 L J Cli 177 , Re Portei * 
ft usts (185b) 25 h J Ch 688) but it seems doubtful whether it could be held 
to comprise the rolls of manor courts or the books of old corporations or any 
■others which ordinarily require some verification as aforesaid T! ills Evidence 
2nd Ed 408 409 So this Statute does not deal with documents which are 
provable by means of copies under any other statutes Before this General Act 
several statutes had enacted provisions with reg ml to the proof of particular 
public documents by means of certified and other copies hut in consequence 
of the omission of any provisions dispensing with the proof of the genuineness 
of such copies the beneficial effect of the enactments was much diminished 
In order to remove the inconvenience the Statute 8 & 9 Yicfc c 113 by section 1, 
enacted that — 

Whenever by any Act now in force or hereafter to be in force any certi 
ficate, official or public document or proceeding of any corporation or joint 
stock or other company or any certified copy of any document bye-law entry J a 
any register or other book or of any other proceeding, shall be receivable in 
evidence of any particular m any Court of Justice, or before any leg il tribunal 
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or either hou^o of Parliament or any committee of either house, or m any S 82 
judicial proceeding the Mine shall respectively be admitted in evidence, provided 
tiny respectively purport to bo sealed or impressed with a stamp, or sealed and 
signed, or signed alone, as required, or impressed with a stamp and signed, as 
directed b> the respective Acts made or to bo hereafter made, without any proof 
of the seal or stamp where as al or stamp is necessary, or of the signature or 
of the official character of the person appearing to have signed the same, and 
without any further proof thereof in every case in which the original record 
could have been received in evidence * The general result of these two Statutes 
‘setms to be this that, «a\e where some statutory provision requires some other 
and special mode of proof, tho proof of an examined copy or the mere prodtic 
tion in Court of a copy purporting to bo certified by a person purporting to have 
tho due custody of the original will be sufficient prxma facie proof of public 
document, except m cases where verification of the original was necessary by 
tho common law before an examined copy could be given in evidence T l ills 

Ev 2nd Ed pp 409 410 Where tho copy is signed and cert Red as the section 
14 supra provides, it is admissible on its mere production in Court I? v TJ caicr, 

L R 2 C C 83 The register of parliamentary voters of a borough and the 
poll boohs were provable under that section by copies Keed v Lamb, 6 H A N 
75 The byelaws of a rulwny company duly made and allowed under Stat 
8 A 9 Viet 20, 8s 103 111, may be proved by a certified copy under the hand of 
tho secretary of the company in whose custody they are Motteiam v E 
Counties, 7 C B N S 58=>29 L J M G 5 7 As to proof of bye laws 
of a municipal corporation under Stat 45A46Vict C 50, s 24, tide Robinson 
\ Giegory, (190o) 1 K B 534 For a complete list of Statutes which contain 
provision making certified copies evidence, tide Roscoe’s Digest of the Lau, of 
Eudenre, Eighteenth Ed vol I pp 98 100 For an exhaustive list of docu 
ments which are provable in England by means of certified copies under parti 
culnr Acts of Parliament Vide §§ 1G02 1609 of Faylor on the Law of Endence , 

Wills on Eudence 2nd Ed Appendix A pp 422 46o 


Scope of the section The object of this section i& to give cmrency in 
the Courts of India to the pre&umptions which, with regard to certain classes 
of documents, are Tecogmseu in tne English Courts Such documents are 
declared by this section to be admissible in India ns they would be in England, 
and it is no more necessary in Indian Court, than it would be in an English 
Court to prove tho seal or signature or to prove that the person signing held 
the office which he claims Cun Ei 11th Erl 175 The chief magistrate of 
the city of Glasgow being a person lawfully authorized to administer oaths 
a declaration as to the execution of a power of attorney taken before him and 
authenticated by his certificate and the common seal of the city of Glasgow 
and by a Notorial certificate is sufficient proof of the execution In the goods 
of Henderson, 22 C 491 Both the declarations purport to have been made 
under section 1G of the Statutory Declarations Act, 1855 (5 A 6 Will IV C 
G2) , seo also In the goods of John Eliot AVoodroffe’s Ev 8th Ed 567 , In the 
goods of William Abbott ibid , In the goods of Henderson, t bid In the goods 
of Henry Pac} er ibid, In the goods of II V Agor,ibid, In the goods of TI Ilham 
Cornell ibid In the goods of Henry Fiancis ibid. In the goods of Amna Ihndc 
t bid On an application for letters of administration to the estate of a deceased 
who was domiciled in Scotland and to who a e estate one P had been appointed 
executor datne qua Father tho application being made by one K under a power 
of Attorney granted by P, such powei not having been executed and authenti 
catcd in the manner provided by s 85 of the Evidence Act Held that the 
application ma't bo refused In the goods of A J Primrose 16 C 776 In 
delivering the judgment Norris J said ' Section 85 of the Ev dence Act pro 
vides that the Court shall presume that every document purporting to bo a 
power of attorney, and to have boon executed before and authenticated hy a 
Nortary Public or any Court, or Judge Magistrate, British Consul or Vice 
consul, or Representative of Her Majesty or of the Government of India 
was so executed and authenticated This power of attorney is not executed 
before or authenticated by any of tho persons mentioned in the section, and 
in order to comply with the provisions of tho section, the power of attorney 
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mast bo executed before or ho authenticated bj one of those persons Therefore, 
I am reluctantly obliged to rt fuse this application” It is submitted that 
Aorm J diu not consul* r whether tins section is applicable Section 8a of 
the Evidence Act is an enabling section, its object hem# to add facilities to 
prove powers of uttorno>8 and not to exclude any other modo of proof than that 
allowed bj that section 11 owlroffe 1 1 S Ih Ld 5G7 In a similar case in 
the Madras High Court Mr Justice Shepherd said “A question has been 

raised as to tho proof of the execution of the poiier of attorney under which 

the petitioner in thts mtttir *eeks to act I be power of attorney docs not 
purport to have been executed m the presence of a notarj public or any other 
of the persons designat'd *n section 8"> of the Lvulence Act, but with regard 
to the execution by each of three executor*, one of the attesting witnesses has 
made a dcclnrition before a notarj public to the effect that he witnessed the 
execution of the power of attorney bj one of the executor*, and that tho signa 
ture of the other attesting witness is the proper signature of the person bearing 
that name To each of the declarations is appended a certificate signed and 
sealed by the notary public In sundir circumstances it has been held in 
Calcutta that, in as much as tho execution is not proved m the manner inch 
cated in section 83 of the Evidence Act tho application for letters of admans- 
tiation ought to be refused (7/» the goods of A J Primrose lb C 7 76) In 
arriving at this decision, Mr Justice Norris seems to have assumed that the 
provisions contained in section S3 is of nn exhausted character and no other 
mode of proving the execution of a power of attorney is admissible That 
assumption however is m my opinion not warranted by the language of 
the section, nor can it have been intended to exclude other legal modes of 
proving the fact in question vn the execution of the power of attorney I 
can not see whj the fact should not be proved by nn affidavit made before a 
person competent to administer an oath The Evidence Act is expresslj de- 
clared not to apply to affidavits Seeing that the declarations are made in the 
form prescribed bj the statute of 1835 and before officials competent to ad 
minister an oath I am of opinion that they ought to be ieceived as evidence 
of the facts therein stated I am told that it lias been the practice her®, 
as apparently it was in Cilcutta to receive such declarations and I cannot 
say that the practice is erroneous " But certificates issued bj the Manchester 
Chamber of Commerce that there was a natural strike of coal miners and conse 
quent stoppage congestion and disorganis ition are not admissible as they 
are neither public records under s 35 nor are documents of the nature men 
tioned in s 82 Girdhardas v Keraicala 28 Bom L R , ~. a 

622 = A I R 1026 Bom 253 A Register of Births and Deaths kept under 
Madras Act III of 1899 is a public document and a certified copj of an entry 
in it is admissible under this teetion and section 35(51 Ki isjma Chat tar v 
Knsknn Chanar, 3S M 166 *» (1913) M IV N 355=^13 M L T 383=®24 31 
L J 517 = 19 Ind Ca* 452 


83 Tile Court shall piesume tint maps or plans purport 
„ . me to be made by the authority of Go- 

mipfTphns m-wlo veinment mie so m-ule, ind v e aooui-vti 
by authority of Gov hut maps oi plans made for the purposes of 
eminent any c-vuse must he proved to be accurate 


Principle lhe general ground of reception is that such documents contain 
the results of inquiries made under competent public authority and concerning 
matters m which the public are interested Phipson, 313 lhe very office of a 

surveyor is to run lines and establish boundaries for the purpose of applying 

the terms of grants and patents and thus of perpetuating the settlement of 
boundaries it is therefore a natural implication that he has the duty and the 
authontj to make a written return of his doings U tgmore § 1665 So these 
maps are admissible m evidence as nn exception to the Hearsay rule {v ide 
** 3G) The presumption is that public officers do ns the law and their duty 
require them London Fre Ei 67 “ It i* a recognized principle that a person- 
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acting in the capacity of a public officer 1 3 puma facie taken to bi so The fnct 
does not of itself prove any title, but only that the person fills the office " 
Pt 1 Pattaon J in Bowleg \ Barnes ?, 8 Q B 1037 The well known maxim of 
ornitta puLsamuntm 1 He esse acta 

Scope of the section This seetton is applicabl only to maps and plans 
purporting to be prepired by the Government Vadaklnvjcdath \ Ntlavibai, 9 M 
L i 415 This section does not deal with the question of the admissibility of 
a pnvite map If such a question arises m a litigation, the answer must 
d pend upon the relpvnnoy of the map in relation to the question in controvert 
is'nb Chaian v Nil Kantlu. * Malabo 16 Ind Cas 747 = 17 C L J 6i2 In the 
aWnce of evidence to the contrary, settlement records and imp 1 , in i\ be pio 
p rly judicnlly received in evidence ns correct when made Maung la Gijua v 
Ifi Ngtoc 2 L B R 56 A map prepared by an officer of Government in the 
course of proceedings for the settlement of land forming the silted bed of a 
certain river is not one admissible in evidence untlor ss 36 and 83 but it is a 
map, whose accuracy must be proved by the part} producing it, before it can bo 
admitted in evidence Kanto Piashad v Jagal Chandta 23 C 335 In a 
boundary dispute, a survey map, if not conclusive evidence is viluable evidence 
which should be considered Gudadhar Banerjee v TaiaChand 15 W R 3, 
linnet v Girecdhaier 20 W R 243 A map prepared by an officer of Govern 
ment, while in charge of a lhas maJial the posssesion by the Government being 
only that of a privite proprietor, does not come under this section «o as to rai e 
a presumption of the accuracy Junmajoi/ v Duarkanath 5C 287*= 4 C L R 
571 Rainy Bansidhar, 9C 741 Where it was established that an Amin, 
making n thal bust map nt a revenue survey had no authority to determine 
what lands wrr=f debuttei but onlj to lay down and to map boundaries held that 
this map could not be treated as raising a presumption of correctn Ob's within 
this section, on the question as to the amount of debutter land in one of the 
villiges mapped Where statements ns to what lands were dcbiiltcr ippeared 
on the face of the map to have been made as pointed out by agent on behalf of 
the proprietor of the monzah and the principal tenants, m the presence of the 
agent of the holders of tho estates in the neighbounng mouzahs, held that this 
section has not the effect of making those statments evidence Jarad Kumari 
v Lalon Mom 18 C 221 = 171 A 145 P C Accuracy of Amin s map means 
accuracy of drawings and measurement It has no reference to correctness of 
boundaries, etc , in relation to rights of parties Onwia v Kalec 25 W R 179 
A map prepared bv private arrangement by a Deputy Collector for the settle 
ment of the silted bed of a river does not fall within the purview of this section 
Rrihimuddtn v Bhabangana Debr/a, 19 Ind Cas 572 But where maps and 
plans and statements were made bj pain arts who were government servants by 
the authority of Government for a public and not n private purpose such maps 
niu«.t be presumed to bo accurate undei this section Ralumalullah v S rrretan / 
of State 113 P L R 1913 = 112 P W R 1913 = 63 P R 1913 = 18 Ind Cas 
799 No presumption of accuracy can bo made with regard to maps not falling 
vvithm this section Madhabat v Qaganendra, 9 C W N 111 Under tins 
station a thakbust map must he presumed to be correct Xiamuloolah y Ihmmnt 
22 W R 519 see al o Photal y Ranee 19 W R 361 P C The fact of n Inter 
Government survey map having been prepared does not affect tho presumption 
of accuracy under this Act of an earlier superseded map Jogqewtr Sinqn y 
B/fcunt Hath 5 0 822= G G L B 519 A copy of n map prepared bv an Amin 
employed by Government, was tendered in evidence for the plaintiff in a suit 
for possession It was admitted by the Subordinate Tndgt at the trial but was 
ultimatelv rejected by him as the copy was not proved An interlocutory order 
was made by tho High Court giving the plaintiff liberty to prove the map on 
the hearing of the appeal and directing the original to he called for from the 
Collector’s office This procedure was affirmed b\ their Lordships of the Pnvv 
Council Dtnomom y Brojomohttu 29 C 197(l99)=29l A 21 P C But a 
map prepared for tho purpose of n suit is not ndmis ihle under tin* section in the 
absent* of proof of it-> accuracy Vahesari Tliratal IN DR 121 

The question whether n map ts n public document within s 74 Evidence 
Act, 1 % pnma fane n question of fact, and the mere circumstances that the map 
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m (|tti stion nn*« in it,*d ns publtt dounmnt in -ome cilirr litigation, to winch 
tho ulmiiuU win luilnptm dm •» not bind tin plamtill A map pn pared al in'* 
iuHtniiK of tin l<»Uulor m tin* cnpu it\ an tli< hohhr of n trust o«ti\tc, ts *x 
pmat< document unit us nccunn y bn* to Ik* , •tnhlmhed Hits paction Vn no 
upplic ilinn l*i an ch n inup Hrtnnathy Darya Tanm 11 C L T 678“ 10 1 nil 
( n« 17b-=lbC \\ f N 117 Wlnro tin plnmtiirH < slat** formed portion of a 
]>artiannh m nlm li tin (toternm, nt nml other landlord* were intern tod and tm* 
C»o\irnnu*nt prnpmd n rhitta of tho whole properH nml wt down against oiclt 
plot to winch of tlmsi \nnous , •unto* it IhIoiicmU Hell III it although tin? chm* 
dot <t not conic umli r tin* n-ction nml cannot In' n yarded a* n public document, 
jtt it muj bo im d in p\idtnci und« r p 1 1 of tho Act V>»<Wrfl hmhore V 
ha t iMlful 2 Ind In** 513 A map prt pared in 1S7J under tbe direction of 
tlip Go\pn»mrnt acting not m its 80 \crei„n cnpacits, but ns tbe land lord of 
crrtnm bolding is ndmi^iblo m «\idonci if not under tins si'ction under 
«<ction 13 of the \ct I jtcmlra \ Chairman of the Calcutta Corjioration, 1G C " 
N Ilf, 

Map* and *>nr\e>s made in Indu for reunite purj>o es arc official docu 
incuts prepared bj competent p,r«om anil with such publicit) and notice to 
per-ons interest! d as to lu admissible and caluohlo evidence of tho state of 
things at the tune tlie% arc made riu-j nro conclusive, nml maj bo shown to 
lie wrong hut in the alliance of evidence to the contrnrv the\ maj be judtc ally 
rtceiv ( d in « vitlonc, ns comet when made Jnyadmdra Kathy Secretary of 
State WC 291- 7 C W N 191 = 5 Bom L II 1 sec also Snfroim v Secretary 
of Slate, 22 C 262, Vaung Thui \ ilfa-i a/i, 41 Ind Cas 247, Syama Sunderi 
y Joyobnndhu, lb C 160, Sarat Sundan y Secret ai y of State 11 C <«* 
Den an Ham y Collector of Shahabad 14 Ii L K 221 note HamJeuany 
Collector of Shahabad 19 W R 127 Abdul Hamid v hiranchandra 7 C » 
N 842 (8 il) Chilian made bv Go\ eminent for its own pm ate me in connection 
with resumption prot codings arc nothing moro than documents prepared for too 
information of the Collector and are not cudenco against pm ate persons for tno 
purpoio of prov mg that the lnnds described therein are or are not of n particular 
character or tenure They are admissible neither under the section nor under s 
13 when it is not 1 nown whether they were acted on for tho purpose of re8,,n iP 
tion proceeding or if m fact reliance was placed upon them bv Government for 
the purpose of resumption proceedings Upendia hath y Gobinaa>VB 

In, Ids 85= A I Iv 1927 Cal 189 Where entries are made m fatbariust 
without onijiurj ami where tliej were contrwl'oKd no relmnos « 

bo placed on it Joyadtmha v Itrmanta Kuman, U C W N 637 f b it 
ell 310 Renell s map was made 22 jesrs or so before the cleMnnial settte- 
raent on which tho permanent settlement proceeded If it be referred to as evt 
dencc, there is a presumption of its necunej under this section in respect of such 
matters ns to which it is admissible in evidence Secretary of Slate for f*» 
Atiantla Mohan, 31CL J 205 , sic ul«o Karesh »«n«ai v S '7. tIa ?i , ’St' ' ■&’ 
71 Ind Css 1048-32 M L T 162 = 50 C 446=45 M L J V r 

453 P C lltridas Achanpta v Secretary of Stale 43 Ind Cas 301 = 20 O l a 
590 = 22 M L T 139=20 Bom L R 49 (P C) Secretary of Stale v I\alila, 
15 C "L T 281 rug 

84 The Court shall pi esume the genuineness of esciyboOK 
pm poz tins; to be pi luted oi published under 
J&rr„"f "laws the ‘uithouty of the Goternment of any 
and reports of deci countiy, and to contain any of the laws oi 
s» on that coimtiy, 

and of e\eiy book purposing to contain xepoits of dcdsions 
of the Corots of such comitiy 

Principle Ttdt section 38^ ^ cotintrv en0Mgl , t „ 

inolufp T 5 ?! n 0f r the , find Other foreign countries and as such the Indian 

aS 7 toSw law can ho proved b y the authorised 
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edition of the Statute of that country This section denis with stnttito law as well 
as judge-made law When the Indian Evidence Act was enacted in 1873 there 
mis no provision in any other Statute which enabled the Court to ascertain the 
case law from the authorised Report The authorised as well as unauthorised 
reports were m existence at that tune and it seems by this section those unautho 
met! reports wero presumed to be genuine So according to this section as Hell 
as section 33 reports of cases recognised by the Courts of a country will be 
evidence and bo relevant and receivable A r orf Z7i 202, see al o notes under 
section 38 


85 The Court shall piesume that every document 
purpoitmg to be a powei of-attoi ney, and 
Prc-jumptioii ns to to hat e been executed before, and authen 
powera-of nttorncj tlcated b}< a noH)y poWlc , o, a nj Coiut, 

Judge, Magistiatn, Butish Consul oi Vice-Consul, oi lepiesen- 
tative of Hei Majesty, or of the Government of India, was so 
executed and authenticated 


Principle The genuineness of certain purporting official seal impressions 
need not be evidenced otherwise than by the production for inspection of the 
document bearing them What is the significance of this rule ? What is it that 
Courts actuilly do, evidentially, when they accept such seals with no further 
evidence? t\hen n document bearing n purpoitmg official seal — a notary s 
certificate to a power of attorney, for example— is offered in Couit, the accept 
ance of it for the offered purpose involves the assumption of four things 
namely (1) that there is an official of that name, (2) that this is genuinely his seal s 
impression (3) that this seal impression was affixed by him and fuither 
more (4) that it is allowable to receive this hearsay official statement as testimony 
to the fact stated by him The first three of these elements go to the matter of 
the genuineness of the document that is to «ay, the document purports to be 
that of T b , a notary, inserting a certain fact, and the net result of the fir^t three 
elements is that we accept as a fact that J S a notary, did make this written 
ns-ertion If there were a signature only, with no seal, and the document was 
similarly accepted, the second and third elements would merge (i e the purport 
ing J S ’s signature is accepted a^ written by him) it is only in the case of a 
sell that they are distinct (for it might be hio seal s impression and yet mother 
person might have affixed it ) Thus it is that the second and third elements are 
always judicially united, t e any presumption of genuineness, whenever made 
covers both elements Hence, in effect the situation, for seal or signature alike, 
is reducible to the following elements and is so in practice treated (1) that 
tfipre is an official of that name (2) (3) that this document was genuinely 
executed by him Now the remaining element (4) that this hearsay statement 
of his is admissible is obviously concerned with the Hearsay rule 

Of these, the elements (2) and (3) are obviously pure questions of authenti 
cation , i f the acceptance of the document signifies that we have some how 
assumed that tins document was genuinely executed by one J S What is the 
true nature of the process ? Is it the process of Judicial Notice ? It is some 
times dealt Within the terms But this seems clearly unsound In the first 
plica the principle of judicial notice i e of assuming the truth of an allegation 
without any evidence (tide 8 56) rests on the conceded notoriety of the fict 
alleged as being too well known to need evidence , obviously this can never be 
the case with the specific act of executing a particular document In the next 
place the doctrine of judicial notice applies is soon ns the general allegation j-, 
made without any evidence whatsoever in its support it would follow that as 
soon as the party alleged by counsel that J S had executed an nlhged docti 
ment the Court must notice that as a fact and no production of a purporting seal 
or signature would be necessary but this is obviously not the practice Further 
more it is conceivable that a Court might judicially know wlrnt the design of a 
certain pa blic seal wa« but this would not of itself enable the Jud„e to declare 
that the specific impression offered m Court wis genuine or forged It would 
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S 85 sccni, then, tliftt whnt is actually done is not done by virtue of any docti'ineof 
judicial notice It is, on the contrary, n simple instance of declaring that sufii 
cicnt ev KicMCP of genuineness exists, on tk general principle of Auilientu/Uion 
j.he met constituting this suffice nt < vidcnc< is the existence upon the document 
of mi impression or writing purporting to k tlieofficml sc il or signnture, nnd tbia 
mrtj well “tone ns sufficient ewdr nee because the forgery of tho seal or sign dure 
would be a crime and detection would bo fnirly easy and certain On the other 
hand the clement (1) noted above namely, that I b who has thus genuinely 
executed this document is tho official that ho purports to 1 to, is a real result of 
tiie principle of Judicial Notice Hus element is wholly separable from tint of 
tho authenticity of tho paper JI tgmoic § 21G1 

Scope of the section The Court takes jada ml notice of the sells and 
signntuie of the persons mentioned in this section [tule section G7, cl* (0) and 
(7)j Hits melton authorises a Court to presume the genuineness of tho exe- 
cution and authentication ot a power of attorney when suth execution was 
dono before and luthejitieation was done by any of the officials mentioned in 
this section The section is ati extension of the provisions contained in the 
Registration Act with reference to powers of attorney executed for the purpose 
of procuring the rcgislrition of conveyance or other such instruments Onn 
Cl 11th 1 "If 178 Wheie a power-of ittornoy was neither executed before nor 
authenticated by any persons mentioned m tins section, letters of adminis- 
tration to the estitc of a deceased person by virtue of that power of attorney 
cannot be granted In the goods of A J Primrose 1C C 776 (779) But so 
far as presumption of duo execution and authentication of a power-of attorney 
is concerned, this section is not exhaustive In re Sladcn, 23 M 49 2 contra , 
In Ike goods of A I Pi moose, 1G C 77G When a document purporting to 
be a power of attorney and to have been executed befoie and authenticated by 
n Notary Public is produced before the Court an nffidivit of identification ns 
to the person purporting to in ike the power of attorney being the person 
named therein is unnecessary In the goods of Ah/lne 9 (MV N 930=33 C 
G25 A registeicd powir of attorney is admissible in evidence to prove the 
ago ncy under this section and unless ns genumenos is suspected m which case 
proof of its execution can be called for the agent should be allowed to appear 
and act within the meaning of Order III, rule 2 of the C P Code Habib tin 
nmrtv Muslim aff 18 O 0 372 = 33 Ind Cas 6G1 In the goods of Ah/lne sujna 
A power-of attorney executed m England before a Justice of th< Peace mul 
authenticated bv his signature alone without his official seal I was accepted In 
the goads of Brid son Nov 19th 1889, per ll tlson / cited in Woodtofft Ev 8th 

* powe i of attorney No definition of the term “power of attorney” is given 
in the Act According to section 2 (21) of the Indian Stamp Act “power of 
attorney ’ includes any instrument (not chargeable with a fee under the liw 
relating to Court fees for the tune being m force) empowering a specified person 
to act for and m the n ime of the person executing it So a power or letter 
of attorney is a writing authorising another person who in such cise is called 
the attorney of th«* party, appointing him to do any lawful act in the stead of 
another ns to riceive debts or dividends sue a third person trmsfer stock 
or give possession upon a deed of feoffment It is either general or ‘special, 

2 general in respect of the conduct of all affairs of a person, as where he 
leaves the country special in respect of any one or more named matters, as to 
receive money This instrument gives the attorney authority to act m hi« 
nime exactly as the party giving it would himself do until revocation banl 
of Bengal v Bamanatham, 43 C 52 7, Vnihatatamana v Eat asm ha 33 HI 
131=24 M L J 180=1913 M W N 72= IS Ind Cas 137 Pemiamnil 
v Sat Piasad 33 A 487 = 19 Ind Cas 617 (F B), Reference under the Stamp 
Act * 4G l > M 386, Paghu v Banulnmda 10 W R 30=11 B I, R 55 
(F B ) Toiji v Mohammad, 80 Ind Cas 407, Bryant v Bcmque-du Pen pie, 

A C (1893) 170 A power of attorney which was executed in England without 
a stamp but a stamp was fixed in British India is a valid instrument In the 
goods of \fc Adam 23 C 187 Where the endor'-errent on the deed as registered 
stated that tho person who pre-ented the document for registration had a 
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spocnl power of attornej authorising him to do so it must be presumed that c og 
the power of attornej vr as a proper power under s 33 of the Registration Act 
Section 34 of the Registration Act impo es upon the registering officer the 
duty of enquiring as to the due execution of the document, and by s 35, he 
registers the document on being satisfied ns to the "various particulars men 
tioned, so that when the question of execution is raised the presumption from 
registration of omnta pre*utnuntur nte et solemnilut acta applies, and further 
all defects in his procedure are pxpresslj cured by section 87 of the Act 
Sdh kanhay Lai v Fhe National Bank of India, 28 C W N 689=40 C L J 
1 P C , Baijnath v Jamal, 28 G W N 1029 , Ghhotey v Collector , 44 A 514= 

L R 491 A 375 =27 0 W N 437 P C , knstonath y Biown 14 C 170 
Tambu v Mohamad, 42 I A 22 = 37 A 49=19 C W N 282 As regards 
deposit of original instruments creating powers of attornej Vide section 4 of 
the Powers of Attorney’s Act (VII ot 1882) Powers, of attornej should be 
strictlj construed A nshna v Tnbhuban 114 Ind Cas 305= A I R 1929 
Oudh 12 , Ban / of Bengal \ Jiamanathan, 43 C 527 = 43 I A 48 

Notary Public In the interests of commerce the rales of evidence ha\e 
been so extended thu the nets of notaries public in the discharge of their duties 
umlei the 1 iw merchant are judicinllj noticed in all Courts, and their proper 
official nets under the law merchant are prtma fane sufficient!} authenti 
ented by their seals Hutcheson v Manmnglon 0 Ves Jr 823 Brooke v 
Biooke 17 Ch D 833 Cool e \ llilbtj, 25 Ch D 769 The omission of a 
notarj to affix his seal of office to his certificate of his acts, at common law, 
did not affect the vnlulitj of the certificate made b> the officer At common 
law, not ines were authorized to provide themselves with seals and authenti 
cate their ofiiciil acts with them, and when so authenticated their certificates 
of such acts were received in evidence bj the Courts of nil civilized countries 
without further proof and were pi ana facie evidence that the recitds contained 
therein were true but if not authenticated, proof had to be made of the notarj ’s 
official character before it could be received in evidence Bint Jones Ev § 

110(a) A powei of attorney executed in British Honduras before a Notarj 
Public wb held to be provable m Court of equity bj the production of the 
Notary s certificate under Ins hand and seal Armstrong v Stockhams 24 L J 
Ch 176, Hayuood v Stephens, 36 L T Ch 136, Tai/lot Ev § 1566 So also an 
affidavit sworn before a Notary public also receiv able Haqqit v Ineff, 24 
L J Ch 120 under s 138 of the Negotiable Instruments Act (XXVI of 1881) 
the Governor General in Council is authorized to appoint notaries public within 
any local area and bj s 139 of the same Act power is given to the same 
authority to imho rules for notincs public 

86 The Comt may presume tint any document purporting 
PieMMiption « s to t0 bo c °py of my judicinl tecoid of 

certified copies of my country not forming put of Hei 
foreign judicial ic Majesty’ 1 ? dominions is genuine and accurate, 
cortls if the document puipoits to be certified m 

any mannei winch is cutified bv any lepiesentatiae of Her 
Majesty oi of the Goa eminent of India *[in oi foi] such country 
to he the m tnner commonly m uae m that country foi the 
ceitification of copies of judicial lecords 

f[An officct who, with icspect to an} tuutory oi place not 
forming put of Ilei Majesty’s dominions, is a Political Agent 

* Xhc&o words ms 8G were substituted for the words resident in bj the 
Indian Evidence Act (1872) Amendment Act 1891 (3 of 1891), s 8 

X Tins pirngr iph was added to s 8G l>\ s 4 of the Indian Evidence Act 
1899 ( r > of 1S99) in substitution for the paragraph added bj 8 of the Indian 
Evidinct, \ct (1872) Vmcndmcnt Act 1891 (3 of 1891) 

112 
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S 86 thciefor, ns defined is section 3, clause (40), of the General Clause^ 
Act, 1807,* shall foi the puiposes of this section, be deemed to be 
a repiesentati\e of the Government of India in and foi the 
countiy compusing that terntoiy oi place 


Principle The theory of judicial recoids is that the judgment roll, as 
finally made up embodies m itself alone the entirety of the controversy as 
uljudicated and thus supersedes the miscellaneous jn iss of oral and written 
pleadings, mottons, and orders, which have gone to make up the proceedings 
11 iqmoic § 2450 1 he doctrine about producing the original of a document, or 

accounting for its absence, permits copies to be used when the original is not 
obt unable , the apdication of this to the production of the original judicial 
lccords of domestic tribunal is \ ell established Ibid The usual modes of 
authenticating foreign judicial records arc, either by an exemplification of a copy 
under the Great Beal of a State in as much ns Courts recognize, without other 
proof than inspection, the seals of state of other nations which have been recog 
mzed by thur own sovereign {Oieenlcaf Ev 479) They maybe authenticated 
by a copy proved to be a true copy by a witness who has compared it with the 
original or by the certificate of an officer properly authorized by law to give 
a copy, which certificate must itself also be duly' authenticated Buttrid v 
Allen 8 Mass 278, Piclmd v Bailey, 6 Toster 152, Church v Ilabboit 2 
Cranch 238 , Oreenleaf Ei § 514 The law on the subject is thus stated by 
Marshall C J m Church v Hubbart 2 Cr 18G 236 ‘The sanction of nn oath 
is required for their establishment unless tiny can be verified by some other 
such high authority that the law respects it not less than the oath of an indivi 
dual The consul has not sworn lie has only certified that they are truly 
copied from tho originals To give to this certificate the force of testimony it 
will be necessary to show that this is one of the Consular functions to which 
to use its own languge, the laws of this country attach full faith and credit 
So this section authorises the representatives of his Majesty or the Government 
of India in or for such country to give such certificate So if the copy is 
merely certified by nn officer of the Court without other proof it is inadmissible 
Appleton \ Lord B/aybtool 2 Stark CM <fc S 3i Thompson v Sleuait 3 
Conn 171 


Scope of the section Tins soclion iloes not o-ecluilo other proof Fa UaMai 
v 1 ranimknr JO liom L It I519«m Iml Cis 313=A I 1! 10’9 Bom 21 
Bo a document purporting to be n certified copy of i deposition in n suit in a 
Court in Cutcli is admissible in evidence wficrc tfie certificate as to tfic document 
being n true copy wa-> given by n higher officer than the trial Judge Ibid 
If the copy is certified under the hand of the Judge of the Court lus handwriting 
m \y also be proved Henry v Jdry 3 E ist 221 Burhanun v Ilaclci, 1 Campb 
gy If the Court h is n seal, it ought to be a(h\cd to the copy and proved , tv in 
though it be worn so smooth ns to m ike no distinct impression Caian v &larl, 
1 St irk 525, / null v Ailin'., 3 Campb 215 n And if it is cleirly proved 
that the Court h is no si al it mu t be show n to posse«s no other requisites to 
cntilh it to endit Blacl v Loid Braybrool 2 btark 7 I’arlard \ Hill , 7 
Cowen 131 If the copy is nun ly certified by nn officer of the Court, without 
other proof, it is inadmissible Appleton \ Lend Biaybronl, 2 Stark 7 ‘So tins 
section savs that if i copy of n foreign judicial record purports to ho certified in 
n given way tin Court m iy pro nine it to lie „cnutno and accurate It does not 
exclude other proof The is-* rtion of lUla Bui *fi that Ram Bnx sued Chum 
nnd tint she gave evidence before Moonsla 1 hah in his presence isprimiry 
i v id< no of tho>o matters His proof of the ml hur records is secondary ev idence 
nml l»v «s 05 nnd CG of the I valence Act, second iry evidence may be given of 
public doeununts which they art under section 7 1 without notice to tlmndver* 
party whin the per on in jh?s iwon of the document is out of the nnth of or 
not ubjat to the prou s of tin Court, which is the ca i lure Per lord 
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Bobhouse m Bararnund Roi/\ Ramrjnpal, 1 C W N 120 = 27 C 639 = 2 Bom S 87 
Jj II 562 , see also Monmofnny \ Gnsh, 8 Mad Jur 14 But the pro\ v^ions of 
tin 8 * section is mandatory 1 lurh Das v ichnl Das, 92 Ind Cas 138 = A I R 

1924 Lah 493=5 I/ih 105 So copies of docummts required by section 78 or 
86 of the Evidence Act to be certified, are not admissible in evidence when they 
ire not duly certified Ram Pcr&had v Rattan Chand, 87 P L R 1909=4 Ind 
Cl 5 * 929 The certificite required by law under this section cmno* be dispensed 
with merclj because it can bo obtained at an> time The mere fict that copies 
of depositions of a Court of i mine State ivero forwarded bj the Resident m 
due course does not mike them admissible without his certificate Murli Das v 
Achut Das, supra So also where the records of n German Court w ere not 
authenticated in accordance with the Indian Evidence Act but in the manner 
prescribed bj the English Extradition Act which is applicable in this country 
the records wore admi«sihle under it In the matter of Rudolph Stalman, 15 
OWN 1053 = 14 C L J 375=12 Cr Tj J 305 llus section contains an 
instance of documents to which s 63 cl (f) seems to refer Ilurish v Prosonno 
22 W R 303 

Section 14 of the Civil Procedure runs a* follows “The Court shall presum?, 
upon the production of nn> document purporting to be a certified copy of a 
forugn judgment, that such judgment was pronounced bj a Court of competent 
jurisdiction unless, the contrary appears on the record but such piesumption 
maj bo displaced by proving want of jurisdiction ” Thn presumption is a 
rebuttable presumption Tladjcc Kasccm v IJadjce Isup GOWN 829=290 
509, Molon)/\ Gibbons, L R 32 Ch D 131 Udhev Pm an 41 P L R 1910, 
Ramanathan v Lalshmamn, 24 M L T 244 , Sila Devi v Gopal Saran, 9 Pat 
L T 397 = 111 Ind Cas 762= A I R 1928 Pat 375, hhn Piasa<l\ Sn Ram 
25 A L J 8S7 = 105 Ind Cas 18G=A I R 1927 All 510 

In para 1 for the words “resident m ’ the words ‘ in or for ’ have been insert 
ed by the Indi in Evidence Act (1872) Amendment Act 1891 This amendment 
was neccs arj for the decision in Ganee Mahomed \ Tannc Cham, 14 C 546 In 
tint case it was doubted whether the notification in the Calcutta Ga/ette of the 
8th April 1879 by the then Deput\ Commissioner of Coach Belinc regarding 
the mode of cortif>ing copies of judicial records as correct copies after the 
Governor General in Council had under s 434 of the Civil Procedure Code noti 
fied tint decrees of Coach Belnr Courts might be executed as if they were decrees 
of British Indian Court* was a compliance with the provisions of s 86 of the 
Evidence Act, when there was a repre entativc of the Government of India 
resident in Coach Belnr Tlio notificition referred to above is of no use when 
iherc is no representative of the Government of India in Coach Bchar «o that 
certihed copies of judicial records of Coach Behar cannot then be received m 
ev tdonco in British Indian Courts under s 86 of the Evidence Act 

87 The Couit may piesume tint any hook to winch it 
may refei foi information on matters of 
Presumption ns to public or generd interest, and that any pub- 
chart^ nnPS nnt hslieil map or chait, the statements of which 
aie lckrvant facts and which is pioduced for 
its inspection, was wntten and published by the person and 
at the time and place, by whom or at which it purports to ha\e 
been written oi published 

Scope of the section In proving matters of public or general intere t the 
declarations will not bo confined to tho«c which arc merelj oral Thus in England 
ancient maps showing public roads and the boundaries !>c tween counties 
towns parishes and manors are admissible when it is proved that thej haw 
been made or n cognized bj persons having knowledge of the subject who are 
«im,o docca ed Ihmnmvl v BratUlrenf lft Ex 399, Pipe v Pulcher 28 L T 
Q B 12 ,Rcy v Villon, 1C A K 5 S But this section authorises a Cpurt to 
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89 rn (stimo, thnt n hook cm utntti r* of public nr g< in ml mien «t nml nn) j'uhbdi'i! 
innp or clinrt tm« wnlt'u or publ' l»\ l!n i* rnon mnl ni tin lum nnd pHn* 
it) wimm or nt which it piirpi ri< »*» lmv« U. n written or imiMi'Iim! A Court h 
justified in it it rnnj, lo books imjMi Ji*/| t»n„ Inform tin nrul m Witch the w , ifr p 
of tin* institution ami h* In inf) no d» irilird Iiotli b* wil mutter* roll Tint to 
‘.o/ 11 ! 1 1 Mfpntt I i M ill ium nl-o Uir, \ Mttlh Jhhantfi 

-Si L J W fS /ml f tt* V»f where « hit* hen h« frf fhnt nfrrcme may 
If’puiniiitt ]\ Ito inndi t > tin work of Mr (rob* on G » If * ft ml In lies on the 
ISordiwi Morn IVowiiu-* mu| Oinlh n* flu nmliorilntivo cu tom pn vnlent among 
tin r r«Kt wet of Maimm* dans 


Presumption n* to 
telegraphic mmigri • 


88 The Court m»ij pitMime tlint n im,ssn*'t», forwarded 
from n ttle<,i/tph offic * to Dio person lo 
whom bitch missive pm ports to bond- 
diisstd corresponds with » nus^ngo dob- 
■voicd foi tmnsmissum nt the ofltcc fiom \i Inch the message 
purports to he sent, but the Comt shall not mibo an) pre- 
sumption ns to the person bj uhoin such mess igo tins dch- 
% erect for transmission 


Scope of the section I In* wotion nl’owi the Courts to tnnt toll graph 
messages received ns if they were (he originals «ent with tin exception tint n 
presumption is not to lie made ns to th persons 1>) whom the) wen delivered 
for transmission nml unless the non production of the original* »s accounted 
for, secondary evidence of their contents is nindmisiihle S/iiiwamw v Finami, 
U B R (1897 1901) \ ol II IS4 Before the -ration can he utilized, there 
must bo legal proof thnt the me*, agp had bun font nrdid from tin telegraph 
office to the pirson to whom such mess igc purports to |m\e been nildrf sod In 
the absence of such cudence the telegram cannot be held to Ime been proved 
Thacl ur Siwjh y jhinpetor 1 Ind C»s 210 The Court i- forbidden by the 
express provisions of tins section to make an) presumption ns to tho per on 
by whom the telegram wn c sent Vauxdarnjuln v /Weror, 12 M 8S>=ol lad 
Cas 343 But m a Botrlny cn o it hns been hold that this section merely 
embodies the fact thnt a telegraph office mnl es no enquiries and is in no way 
responsible for the identity of a sender of me sage much « s for the truth of the 
contents It is not open to the prosecution on the single evidence ot the 
telegram to ask the Court to presumo thnt it was sent by a supposed sender 
But there is nothing in the section to pr« \ cut the telegram once admitted from 
bpin^ considered along with the rest of the evidence Tjopa OT v Abdul Gout 
49 B” 878 =-27 Bom L R 1373 = 9t Ind Cis 690 = A I R 1926 Bom 71 


89 The Comt blmll presume that 
Presumption as to e\eiy document, called for and not pio- 

due execution etc of dticed tftei notice to produce, was attested, 

duced 16 ” 13 n0t Pr ° stamped and executed in the mannei re- 
quired by law 

Principle A circumstance sometimes treated as an extra judicial admis 
sion though in theory distinct in nature is the opponent & destruction or 
suppression of the instrument in question Wtgmoie §3132 Preliminary to 
proof of contents (of a Io*t document), and involving proof of execution stands 
proof of the pre existence in the state of a valid instrument This is a rudimental 
principle which is not contested Now there is no specific proof of execution 
and what was there also > (The Other party to the alleged agreement had burnt 
the paper ) Every thing is to be presumed tn odium spoliatoris and had it 
certainly appeared that the destioyed paper purported to be an agreement such 
as js attempted to be established it would have sufficed for the admission o 
subsequent evidence of it? contents It seems clear on principle that, l 
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there be no sub eribing witness the act of destruction is itself the best evidence S 90 
of which such n c wi is suscipUble, bee mse it Ins put it out of the party's 
po\ur to submP the piper to witncs os of hnndwuting , and the net of a spoilt r 
is in its ntiture tqim llont to n confession But, before he can be fixed with 
the clnrncter of n spoiler, the purport of the piper must Ik pio\cd to lnye been 
wlnt is surmised to hrt\o been there nre few men who have not pipers which 
it would lie not only innocent but prudent to destroy If the paper destroyed 
were shown to Irt\o ban an ngicemcnt for the land, it would raise a prtsump 
turn of idcntit> sufficient to dispense with the ordinary proof of exi cution and 
let in tin contents of the paper (ns pro\ed t>y nnother witness) (But the 
witne s to tie tructmn appemd not to hn\e rend the papir destroy i d mil thus 
to he un iblc to identify it) I would «eem, therefore, that the* plaintiff, in 
mahin„ out a i ircumstmci to stind for proof of execution ought to hive shown 
a compel' nt digree of hnowledgo (of ieli ntity ) in the witness di awn from the 
declir ilions of hint who destroyed the paper or some othoi sourci equally 
sitisfictorj if such there were Had that Ken dom it would hive produced 
a presumption of ul< ntity nnd consequent execution II igmoic § 2132 So 
this section proceeds on th< maxim omnia piacsilinciiliii conlt a spoliator* m 
(Eteri presumption is made against a wrong doer ) 

Scope of the section There is a presumption nl o m f it our of innocence 
whence it might bo assumed tint e\er) thing had been done which the law 
required Execution attest ition and a proper stamp, therefore will hi pre 
sumed if the part} who has possession of the instrument refines or neglects to 
produce it on notice Hail \ flail 1 Hare Crr 7> v Infineon 1 Stirh 35 
Vort Ei 2G5 If a man by his ow n tortuou act, withhold ondenct by which 
the nature of hn ca e would be mimfc«tul eyery presumption to Ins disadyan 
tig« y\dl be idopted 1 Smith L C 10th Ed 353 1 Yern 19 Vccordmg to 
the swvae principle yf w w\aw viithhwW aw a^riewywyyt uwdi v xshwh hv charge 

able after a notice to produce, it is presumed ns against lum to have been 
properly stamped until the contrir) ippears rm// v dur/ersoa l Starl N P 
C 35 Vmmr Imalmcnl Co \ Hat /side, L R 5 H L 624 This ection i 
restricted to cases, where a notice is delivered to the idyeisc pirty It does not 
extend to cases where i summons to produce is dehveridto i stringei to the 
suit Mail Ei p G8 See nl&o Uimad Ha a v San/aid Ibid, 39 A 494 = 21 
OWN 2G5 So yvhere any document is not pioduced after due notice to 
produce, nnd nft» r being called for if io presumed to hay o been duly stamped 
(Closmadcncc v Caircl 18 0 B 44) unless it be shown to have remained un 
stamped for some time after its pm cution I [at me Investment Coinpaiuj \ 

Ifanside L It 5 E A I App G24 Steph Dig Ei Art 96 II hit lei/ 6 lakes 
Vol II p 900 Tlio Act contains no rule a& to when alterations anil interline i 
tion shall be presumed to have been made (o) in the else of a will (/>), in the 
cise of other document In case (a) they are presumed to have been made 
ifter the execution of the W *11 Simimjoms v Hitdall 1 Sim N S 13G In case 
(&) they are presumed to hue been so m ule that the making would not he an 
offence Gordon's Case Deir M A P 592 pei Terns G J Slofcs Anglo 
Indian Code Yol II p 900 Wheic the attesting witnesses of a mortgage depd 
y\ here it was proved that the mortgagor had executed the deed anil that it had 
been returned to linn nt the time of the 8 de of the mortgaged property to the 
mortgagee nnd where the mortgagor failed to produce thi deed before the 
Court though called upon to do so Held that the execution of the mortgage 
deed was m view of s 89 of the Evidence Act «. itisfactordy established 
irrespective of the provision of s G8 Jang Uahadtir v Ghanbat btnnh, 41 Inti 
Ca-' 171 

90 Whoie any document, pm porting oi proved to bo 
Presumption as to fchnty yeais old, is ptoduced fiom any 
documents thirty years custody which the Colli t in the p irticulai 

01 case considers piopci, the Couit may 

presume that tlio sign vtuic* and eveiy othei pait of such 
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90, document, which puipoits to bo m the hand wilting of an) 
puticuUi poison, is m tint poison’s h inclwrilmg, and, in the 
c»sc ot i document executed 01 attested, tint it wis duly exc 
cuted md attested by the petsons by whom it purpoits to be 
executed and ittested 

Explanation - Documents no said to bo in piopoi c us tod) 
if til uc m the pi ice in winch, ind under the cue of tlio 
peison mill whom, they would natuially he , but no custody 
is impiopu if it is pioved to h ivo had i legitim ite origin, or 
if tlio cueumstancos of the putieulai case aie such is to ien- 
dei such in ongm piobible 

Tins expl mation applies also to section L 1 
Illustrations 

(a) V his Ik (’ll in possession of landed property for i long tune He 
produc* s from hi* custody deeds relating to the land, showing hi* titles to it 

I he cu tody is proper 

(h) A produces dteds relating to 1 inded propi rt} of which ho is the mort 
gig< c The mortgigor is in possession The custody is propc r 

(t) A a connection of B, produces deeds relating to lands m B s possession 
which were deposited with lnm by B for sife custody The custody is proper 

Principle The reason for this specific and simple rule are two fold 
First iftei a long lapso of time, ordinary testimonial evidence from those who 
saw tht document s execution is practically itnav ailable and a necessity always 
exists for r< sorting to circumstantial evidence Secondly the circumstance of 
ago— or long existence — of the document together with its pi ice of custody its 
unsuspicious appear nice, and perhaps other circumst nice sidhce in comhina 
tion as evidence to bo submittal to the jury II igmorc § 2137 In Rio v 
Ran lings 7 East 291 Lord Ellcrihorouqh » aid Ancient deeds proved to have 

been found amongst deeds and evidences of law may bo given in evidence 
although the execution of them can not bo proved and the rea on given it, that 
it is hard to prove ancient things and the finding them in such n plico is a 
pr< sumption that thoy vvoie fairly and honestly obtained and re-erved for u i 
and an free from suspicion of dishonesty Wiqmorc § [3137 TVj/hmc v 
hjruhilt 4 BA, Ad 376, Arnbcns v Motley, 82 L TCP 128,131 

Scope of the section Thegencril rule is this, that an ancient document 
proves it*< If (Doe \ Burdetl 1835, 4 A & E 1 19), or in other words it is 
pri sumed that it was written, igned sealed, delivered attested and stamped as 
the c iso may he bv persons, m the mode, and it the time and place, that it 
purports to have been, provided always tint it is produced from proper custody, 
and th it the appearance of it when inspected is not inconsistent with its nuthen 
licity 1 hath v IT ineheslci o Bing N C 183, 2u0 But in ns much ns the 
proof of a document always involves the identification of the pirties to it, the rule 
must he understood subject to tin* th it if nn nncient document does not itself state 
or otherwise identify the names or characters of the parties to if, *ome «ort of 
( v ideucn will be nocc*'S iry before it will ho admissible MtllsEi 2nd Ed 1S4 
The rule is applicable not only to documents in general (7? v EanmgAon, 2 T 

II 1GG Chelsea Mater Moris v Coupcr, 1 Lsp 275 Marshy Collnelt, 2 L*p 

GG i) but nl o to ills (Mlvfmre y Eraser, 9 Ve« Jr 5 Ranch (f \ ralyns, 
f> Dow 110, Doe v Rassinohaitt 2 C A P 440, Doe v Deaktn 3 0 <t P 402 
Doe \ Iturtletl 1 A il G 1 19) t Thr principle is that the w itne=*cs may be 
presumed to have died’ Doe v Uoolcy, 8 13 AC 22 24 1 he attesting 
witness need not be called evtn if in f ict he is living Dor y Burdetl, l A A 
1^1 1*> 11 hilt it may Imj objected that documents of this class may lie fabn 

ented nnd tint tiny nro not corroborated or authenticated ns any part of the res 
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gestae, jot it imi} bo answered tint the fabrication or forger} of documents S 90 
purporting to be ancient is not Ithelj to e==cape exposuie, when ntbjected to the 
tests of public trials and is not to be presumed Bun Tones § 30b 1 he m 
herent difficulty of furnishing strict pioof of the execution of ancient documents 
is another consideration which has influenced the Courts to relax the general 
rule and to admit under proper restrictions, ancient documents purporting to 
constitute part of a tr insfer of title or act of ownership Bi ibtow \ Cormiuxn, 

3 App Cas 653 “The pioof ot ancient possession is alwijs attended with 
difficulty Tunc has removed the witnesses who could prove acts of ownership 
of their personal knowledge and resort must neeessxrilj be had to written 
evidence Malcomson v 0 Den , 10 H L Cas 593 The conditions to which 
such a document is subject m order to authorize it-> introduction aie (1) it must 
have been m existence for the period of thirty years, (2) it must have comr from 
the proper custodj — ic from some place where it would be natural to find i 
genuine document such as the One m question , (3) the document must in appe ir 
ance he free from suspicion te “on inspection, it must exhibit an honest face 
Biur Jones § 308 This iuIo w of general application ( Wynne \ Tyiulutt) 
and the cases illustrate it in connection with many different Linds of docu 
ments, including settlements ( Doe v Samples 8 A & E 151), Wills 
(Doe v Woolen, SB AC 22), bonds (uhchea v Co it per, 1 Esp 275) memo 
rials {Rigqs Millet v Whcalel/ 23 L R 144), leases (Plosion \ Date 10 
BAG 17) agreements ( Vylton v Thornburg 29 t J M C 1091 cases stated 
for council s opinion (Meath v Winchestei, 3 Bing N C 183), steward bool s 
containing entries of the receipt of rents ( Wynne v Tip v Inti 1 B A A 376) and 
letters (Doc v Be if non 12 A AE 431) , If ills El 2nd Ed p SSI i he presump 
lion of genuineness of a document 30 jeais old can onlj dispenso with the 
necessity of its proof but the question of sufficiencj of evidence is not affected 
therkbj Baldeo Misn v Bharos Kunln, 93 Ind Cis 261 =< A. I R 192G All 537 
With regard to the proof of ancient documents tho proper rule is tint if thej 
are more than thirty j ears old, they need not be proved, provided tliej hue 
been so acted upon or brought from such a place as to offer a reasonable 
presumption that tliej were hone tlj and fairlj obtained and preserved for use, 
and arc free from suspicions of dishonesty Vtlhal Mahadev \ Dandialml 0 
B II C A C 90 see also Deputy Commissionci \ Mahcsh Bal s/i GO C 102 
1 In- presumption is not allowed to prevail where it is inconsistent with tho title 
vv Inch such documents profe s s to create Lutee/fonuissa \ Ooor btnun 18 
W R 483 1 ho rule regarding tho proof of documents more than thirty j ears 
old is tint they need not bo proved provided tliej have been «o acted upon, or 
hi ought from such n place ns to ofltr a reasonable presumption tint tliej wire 
houestlj and fmrlv obtained and presumed tor use and arc frio from suspicion 
of dishonesty Ifau Dhangoni v Bint Datcc 5B II A. G 135 In order to 
establish tho authenticity of an ancient document it is not necc«s irj to show 
that it was accompanied b> po c -o-sion Bislfshur Bhatlachccni \ Oeoiye If< nry 
Iamb, 21 IV R 22 Under this section the nnp mi> show the time of its 
pr^pintion Picniathy Duryn Tarim, 14 C E I 578=10 Ind Gas »7G=IG 
E W N U7 Although n presumption under s 90 of the Evidence Act maj 
be made with respect to n pedigree filed nt the lime of the K(„ulir Setlh mint 
of tho Province and foun l on the Settlement file, on the ground tint it w is rnort 
linn 30 j< irs old and th it it was pro luced from proper cu tod> jitlufon 
sudi pedigrm cm be admitted in ovidenu, it must be shown tint it 
nduiis ihlo um!« r cl 5 or, el G of s 32 of the Evidence Act Mtlhuta Porshi / 
v Bhutan Smgh, 11 Ind Gas 339 

In practice a Court does not genervllj decide whether it will make th 
pri urn plum or not und< r this s ction, until all the ev iduju in the cn«c i- Ik for» 
it Ibrahim \ Run Anrnm 10 A E T 87 Where tho document is mon thin 
tlurtj jears old and is produced from proper cu<todj the Court maj uml< r this 
section presume its genumenexs uid more pirticiilirli that of ih< signature 
appearing on it Blntpah yh\ hhrtal ^uujh 21 Ind t n 271 Xm Muha 
mad \ Allah H asal 5 P W It 1915 » P T R 1915 = 27 Ind C n 
Oiilnfi \ Mihnmad 35 Ind Cis 593 Jhtirla\ Valin 19 Ind Cos jjq 
The W ill in dispute Invin^ Ixan du\j n-gi°km\ and tin donum nt bung over 
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S 90 O'irtJ > cars old* it must under tins section bo presumed tint it ins n genuine 
document, -mil the fact that it was j postered rimed the presumption that the 
testator was of sound mind at the time of the execution of tho Will Jkbu Bnfa 
Piasad \ Antipin na Rita GO L J 111— 63 Ind Gas 837 


A Will of 1S73 which was registered, was icknow lodged before the Registrar 
Ihc original Will wis not pioducod m Court An old man who gaveh 1 
evidence, sworo that he was the person who identified the testator before the 
Registrar lie fli o nworc that he was present at the execution of the Will though 
Ins name did not appear as a formal ittesting witness in the document All the 
attesting witnesses no dead Held that presumption ns to dulj atte ting the 
AY ill arose under s 90 of the Luthnce Act Kkagcmm Small a SomeviW 
hhattacliau/ija, 33 C L T 382 = G3Ind Cas 518 


From Kaboja receipts, the Court is entitled to presume that the per on mined 
therein as parch iser has obtained possession through the Court YYhenth'd 
document was o\cr 40 years old, although it is possible that physical possession 
of the law may not have been given to the purchaser, there is no reason why the 
Court should presume thit no possession was given Pcuulwang y ba&apgtt 
AIR 1933 Bom 304 Assuming that a document which is produced apparent 
ly from proper custody, was executed, stdl if there ire circumstance which 
show that it was not acted upon as one would have expected a document of that 
nature to be acted upon, the presumption as to the title created by such document 
falls down Mahadco v haghtrai 192o Bom 293 In the case of a document 
more than 30 years old executed by an illiterate person but registered there i 
from these two circumstances a presumption of its being genuine Bhim SanlaT 
v 1/ant Ram 9 O & A L R 893 A deed more than 30 years old and executed 
before the iiansfer ot Property Act, even if not signed by the executant hut 
only by some senbe at Ins instance will be presumed to be genuine Qai/n Singh 
v Sutajbali AIR 1924 Ail 832 If one is dealing with a document some 
thirty years old the main fact that the proof of consideration is not at all s*»ti 
factory is by itself a slender ground for holding that the document known to 
Lme come into existence was entirely unreal Snilajn Rath v Raja Redieeca sc 
GIG 135 = 39 G 1* J 380 = 81 In d Cas 493 Wheicia Will was more than 
thirty y ears old and all the attesting witness except one were dead and the 
smyiving attesting witness spoke against the due attestation of tho Yv ill Ur Id, 
in the circumstances ot the case that presumption as to its genumene*, and 
Kroner attest ition might be drawn under s 90 Shiain bupdet v Jagunnath 
IJ o C 91=83 Ind G is 553-A I R 192) Oudh 4G5 The document was 
more than 30 y esis old and w is produced from proper custody and all the wit 
nesses were dead Held that the presumption must be made undei s 90 of the 
Fvidence Act that the attestation was duly made Mahamcd Hasan v 1/t 
Hudei 12 O I I 1 = 85 Ind Gas 509 Apirtition cltiUtt purporting to be more 
U go ’\ t 'ir-s old was produced in Court by a eoDeciorate oihcei who dopo ul 
that the Ricord keeper of the collectorate directed him to produce it m Court 
Held the presumption of gi mum ness under s 90 cinnot he raised as there w as 
no proof that it w as in the collector ite lx fori pioduction nor did the proof 
establish tint the colhclorate custody was proper custody within section 90 
Purnn Chamhav Rndhikumohan 901ml Gas 722 Where all the executants 
are do id the scribe is dead, the persons who purport to have been the itt ting 
witnes-M a arc dead, the deed n legistred md the executant admitted execution 
anil ricupt of consideration nctordin 0 to the emlor ement of the Sub R gi trir 
wlmisal odead there is a \cr> strong case for applying tho pr ( sumption 
Srm.tte l ha tins section lalhahadury Ramrshna, 105 1ml Cas 58!= A I 
j* ou.ll. 510=10 Y\ N %"» All that cm be presumed under (hi 
xe< tion is tbit a document w as executed by tin peison who purported to be the 
*}» Court cannot presume the correctness or genuineness of eaery 
^talcmcnt anptnfing in the document Kih'lra Mohan \ Bhxirab Ghandut, 9s 
ImlCa"loT=\ I R 1^27 Gal 22D At did Qhnm v lajmr Mahomed 111 
Iml Ca %l (•« nmmnss of jam t ua d lah papirs more thm seventy years 
old can Ik prt timed under this Potion A nod Rnshm \ hodi/at Coomar, 

1% C Jj l 129 I 
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Purporting Section 90 of the Evidence Act, does not enable a Court to S 90. 
presume that unsigned accounts which do not purport to be m the handwriting of 
any particular person or persons were written by tho authorised accountants of 
the temple to which the accounts purport to relate, nor does section 114 of tho 
Act any further help the matter j Vainn Ptllai v Ramanathan, 33 M L J 84 
Section 90 of the Evidence Act, say s that a document which is more than 30 years 
old and purports to have been preferred or signed by a particular person was in 
fact prepared or signed by «uch peison But wheie n puty producing such a 
document cannot show and tho document itself does not purport to show who pre 
pared or signed it, the mere fact of the document being more than 30 year 1 * old does 
not make it admissible without proof under s 90 of the Evidence Act Chanttar 
\ Kailash Dehart 3 Pat L J 306=4 Pat L \V 213=44 Ind Cas 422 = (1918) 

Pat 145 By Purporting’ is meant ‘ stating itself to be,’ but this statement 
being hearsay would be concluded were it not for this section which contains 
an excellent provision if it is not misunderstood Maik Ei p 68 

Thirty years— Mode of reckoning Since the chief reason for the rule 19 
the linpos ihihty of obtaining living testimony to the signing or to the hand 
writing the necessity does not arise until time has made such testimony un 
avail iblc At fir^t under tho English Common law, this requirement was 
satisfied by the simple and indefinite motion that the deed must be ancient In 
some of the old books the average age of a man was computed to be sixty years, 
and as a witness attesting a document must be of age it was supposed that an 
attesting witness would be dead at the end of forty y ears So a forty y ears old 
document was considered an ancient document Gilbert Evidence , 100, Benson v 

Okie, Bunbury 280 Clarkson v Wood house, 3 Doug 1G9 But this reckoning 
wis too strict, because the witnesses were more likely to have been mature 
persons and therefore at least thirty years of ago, and another thirty years would 
suffice to bring them near the end of the span So ever since the second half of 
1700 S , the period of thirty years has sufficed to constitute an ancient document 
Dean of Elly \ Steuart 2 Atk 44, Omycliund v Baler, 1 Atk 21, 49 R 
v Fartngdon, 2 i R 466,471 R v Riflon, 5T R 259 Chelsea Hater 11 orks y 
Cowper, 1 Esp 275, March v Collnett 2 Esp 665, 11 tgmore § 2138 The period 
of thirty years signifies of course the period in which the specific document baa 
been in existence ihe purposing date is of itself nothing for any body may 
have forged the written date Accordingly this existence of the document thirty 
years ago must he somehow shown Forbes v 71 ale 1 W BI 532, IT tgmore 
§ 2138 Hence in the case of a Will the period of thirty years 19 reckoned not 
from the testator’s death, but form the date of execution of the instrument Doe 
v Wolleg, 8 B & O 22 In applying the presumption allowed by s 90 of the 
Evidence Act, the period of thirty years is to he reckoned not from the date upon 
which the document is filed in Court but from the date on which it having been 
tendered m evidence its genuineness or otherwise becomes the subject of proof 
Minit Strca) v Rhedoi j Nath 5C L R 135 But in another case it has been 
held that where n document is not thirty years old when it was produced, there 
is no presumption as to its genuineness on the ground that it was 30 years old 
at the time when the ca^o was tried and the evidence was recoided Chiranjt Lai 
v hallo, 12 A L J 507 Under this section a Court can presume the genuine 
ness of a document which was not thirty years old either on the dite of the *uit 
or on tho date of its production but was thirty years old on the dab* rhen 
arguments were hearo 1 lahadeo v East ban 51 Ind Cas 303 The pencil of 
thirty years mentioned in this section is to bo reckoned from the dib» trh*n »t-j 
genuineness is put in controversy and not from the dab when it vras exhibited m 
Court Ladha Stnqh v Uulam Debt 4 Lah 233=75 Ini Ov '7 eee also 
Go>a!a Kanda v Pul Cherla 82 Ind Cis 487 Thirty years J counted 
from tho date of its genuineness being subjected to proof Fonda Rsilh v Ptcht 
R> hh A. I R 1925 Mad 184 


Proper custody Tho Court added that it ta* fr .\r rere**irv 
age of over thirty years and that they came i-r-i ~ rasunl nnrl 

olistonv nnrl frnm n nlnKn .r.. .1 < -* - - 


to SIX'* v 


n S B«i«nriuinyjeRis »nu mat nicy — - x-Kq-u nrm 
cuatodv and ^from a place where they m i/f * h expected * ££* v 

" °""" " ’ ' ” m, 10 V. E.I, 


cusioav ana irom n piaco wnere they mi, 
Durr Jones § 303 , Sreekant y Rijmram , 
113 
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S. 90 190t Proper custody does not necessarily mein the mo*t appropriate custody, 

tho custody of tho person entitled »n inn to hold tiio document, nut either tbit 
or any other custody which in tho circumstances of the enso appear to the Court 
to bo consistent with its gcnuimncss Doe v Phthfs, 8 Q. B 1'8 , Doe v 
Keeling, 11 Q B 881 l ills Pi 2nd Pd 385 In Heath v Winchester 3 Being 
« Y 183i 200, ■ Initial , G J said f It is not necessary that they should be found 
in the best and most proper place of deposit If documents continue in such 
custody there ne\cr would be any question ns to their authenticity But it 3 
whon documents are found m other than tho proper place of deposit that the 
instigation commences whether it was reasonnblo and natural under the 
circumstances in the particular case to expect that they should have been tn the 
pi icc where they nro actually found Tor it is olnious that whilst there can be 
only ono place of deposit strictly and absolutely proper there may be various 
and many that nro reasonable and probable though differing in degree, some 
bung more so, some less And m theso ca°cs the proposition to be deter 
mined is whether the actual custo Jj , is «o reasonably mid probibly to be accounted 
for that it impresses tho mind with the coni iction that the instrument found m 
such custody must be genuine ” "It is not necessary that the custody from 
which an ancient document comes should be strictly nc ording to the legal rijit, 
it is enough if it be brought from a place of depo it where in the ordinary course 
of things such a document, if genuine might reasonably be expected to be 
found ” Wiqmore § 2139 The question is tl erefore especially ono to be left 
to the determination of the trial Court on the circumstances of the particular case 
(Doe v Keeling , 11 Q B 881) Various phia mgs of definition have been s>ug 
gested by way of gmd mco (Doe v Samples, 3 Nev &P 254=8 A & E 151 
154) but none can bo regarded as fixed The general principle is conceded on all 
hands, and has received varied application according to the facts of each case 
IT ignore § 2139 Mere absence of attestation is not fital to the admission of an 
ancient document coming from proper custody J/ohesh Iioy v Boodhun, 18 R 
R 315, see also G H Giant v Byjnath 21 W R 279 A proper custody 
means the custody of tho person who would have been the proper person to keep 
it Thai oor Pei shad v Dashmatty Koer, 24 W R 423 

It is not necessary that the documents should be found in the best and 
most proper place of deposit The section insists only on a satisfactory account 
of the origin of the custody and not on the history of its continuance Tajudin 
v Gound 5 Bom L R 144 = 27 B 452 Although a person appointed manager 
by the Court of the property of nn insane person ought to restore a document 
in his possession as such manager to the propnetor when he is n moved from 
the management his failure to do so does not hnv mg regard to the explanation 
to s 90, make the custody of the document improper within the meaning of the 
Evidence Act Shyama Charanv ibhiram 3 C L J 300-10 C W N 733= 

33 C 511 A record keeper s custody is a proper custody Ekcourees Ju/lash, 

21 W R 45 so also the custody of an old servant of the family wlu.re he is 
m possession of several other papers of the family Hat ichmtamani v Ifoio 
Lai slman, 11 B 89 

The English cases sanction a liberal construction of what may he deemed 
proper custody The practice of conveyancing in England the complication of 
transactions anil titles affording multiplied means of exposing falsehood, and 
the careful preservation of mummints by the owners of estates, have made 
a rule convenient and beneficial in England which cannot be applied so 
indulgently in India without encouraging forgery and fraud Consequently, in 
the Indian Courts ancient documents brought in, without possession to support 
them nnd without proof of any acts done m connection with them, would 
wnpr-illv have almost no weight as a ground of inference Tvnangangavda v 
Mmanqavda 11 B 94 nOte = P J 1818 210 Thu ci.sto.lj of -vyrntlah mom 
than thirty jenrs old, in favour of the female holders father, such holder 
having been in possession of the land ever since the fathers death for forty 
years without interruption was held to be n natural and proper custody within 
the meaning of section 90 of the 1 valence Act Trailol la Nath v Shurno 
chnngom 11 C 539 Mere proof of the production of a document more than 
thirty years old from the record of a Collector s office (even assuming the 
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proceedings of such office to bo as good for this purpose ns those of the Court) S 90 
where it had been previously hied would not raise a legal presumption m favour 
of its genuineness, but it must be shown tint it had boon so filed in order to the 
adjudication of some question of which the Collector had cognizance, and tint 
it had come under the cognizance of the Collector Gudadhur Pal v Bhyrub 
Chandta Bhaltadarjee 5 C 918 As to documents so old that they cannot bo 
pro\ed by direct evidence, proof of custody must be given Goutparoi/ \ 

Wooma Soonduree Delta 12 \V R 472 If the custodj thereof, so far as the 
witnesses can speak to it has been and the custody in which judging from 
the purport of tho document itself and the other circumstances of the case it 
would naturally be expected to reside then the document ought to be treated as 
authentic to such extent ns to become admissible in evidence between the parties 
Ghundra Kani v Brojonatli 13 W R 100 Whether the custody of a document 
is a proper one under section 90 of the Evidence Act, n a question to he 
decided upon the circumstances of each case Bat i Dmomom v Jogaidander 
23 Ind Cis 773 Where documents sixtv years old are produced from proper 
custodj, that is, from the custody of the lessees who are in posession of the 
inouza under the documents tho pi esumption under s DO of the Eudence Act 
applies to them and they should be admitted without proof Ramlal v Salt/a 
Ktranjvi, (1921) Pat 49 = 1 Pat L T 474 = 5 Pat L J 563 = 57 Ind Gas 786 
M hero a mortgage deed more than 30 years old comes from custodj of the mort 
gugee, the presumption of proper execution readily arises and it is proof of the 
mortgage Ramadan v Sadho Saran AIR 1924 All 869 The mero fact v 
of a cert un document having been produced from a Court where it had been 
filed does not necessarily bring that document within tho requirements of this 
section Rajcndt a v Gopal, 4 Pat 67 = A I R 1925 Pat 443 

May presume It is in tho discretion of a Court whether it will raise the 
presumption, in favour of a document for which s 90 provides Rut this 
discretion is not to be exercised arbitrarily, but must bo governed by principles 
which are consonant with law and justice And while, on tho one hand great 
care is requisite in applying the presumption, on the other hand, it is clear that 
very grave injustice may bo perpetrated, if an ancient document coming from 
projier custody is rejected by a Court capnciouslv or for inadequate reasons 
Gounda Ha~ra v Piolap Retrain 29 C 740 When a document, which is over 
thirty years old has been tendered under s 90 of the Act it is for the Court to 
determine which is a matter for judici il discretion, whether it will maho tho 
presumption mentioned in the section or will call upon the party to oiler proof 
of the document, stating its reasons in tho latter event, and, in the former, 
whether the presumption has been rebutted or not Snnath Patra v Kuloda, 

2 C L J 592 Tho effect of tho presumption is weakened by circumstances 
which tended to ruse doubts ns to its authenticity Madan Mohan v Kumar 
Rimes uar 7 C L J 615 The presumption allowed by this section is not a 
presumption which tho Court is bound to make JIanuman v Ramdanllat 
AWN 1901, 28 As to the presumption which a Court may make under s 90 
of the Evidence Act, the power thereby given must be exercised with great 
discretion in a country where documents are written on such miterinl ns para 
bath and palm leaf, and where in Burmese time neither parties nor witnesses were 
ever in tho habit of attaching their signatures so that tho term execution is rather 
n convenient expression than a correct description of the actual proceeding 
Ma Lon v Manny Mgo U B R (1892 1896) Vol II, 350 A Court is not bound 
to presume tho genui „nQ'S of the signature of a document upwards of thirty 
years old even though produced from proper custody Uggor Rani v Iltino 
Chundcr, 6 C 209 Under section 90 of the Evidence Act read with section 4 
of tho same Act, the Court hno a discretion to call for proof of a document 
although it bo more than thirty years old and purports to come from proper 
custody and that under the cncum«tances of the present case the disiretion was 
rightly exercised Safiq untivta v Shabnn Ah Khan, 7 O C 290 f he words 
“may presume’ in this section ought generally to be construed in tho more 
rigorous of the «ensc allowed by b 4 and in view of the dinger of a blind i 

acceptance of a document as genuine for all purposes, merely because it 
purports to bo more than 30 years* old and is produced from tho proper custody, 



900 


THE INDIAN EVIDENCE ACT 


S 90 before on j such document cm bo held rightl} entitled to receive *he benefit of 
the presumption for which s 90 mikes provision , it should as a rule not be 
found wanting when adjudged bj the verj reasonable test laid down in Baikttn 
\ Lai hun, 9C L R 43*), name]}, as to whether it has been produced on these 
previous occasions when it would naturally hive been produced if in existence 
at the time, and as to whether it has ever been acted on previously tot 
production in Conrt Mchai Amv v Nut Muhammed, 110 P h It la - 
So it is not obligator}, under this section upon a Court to assume that tn 
document produced is genuine merely because it purports to be thirty years ok 
and is produced from proper custod} The Court has a discretion in the matte » 
but the discretion must bo judicmllj exercised Imrit Chamai v SnahW 
Pandeij, 15 C L T 7 Husattnv Dasit, 110 Ind Cns 415=5 0 W N 4-4 
Whether the Court should prisume the genuineness of the last documen 
depends upon the speciil circumstances of eacli case Ponnamlalath v Aasoti, 
21 M L J 981 This section leaves it to the discretion of the Court wlietn 
or not in certain circumstances it will make the presumption there contemplate 
Tikav Mahabir Piasad 19 O C 93 = 36 Ind Cis G29 The question of making 
a presumption with regard to the genuineness of a document under this sect) 
is one in which the Court has to exercise its discretion and when that d 1 * 01 ™ 1 
has been exercised with due care and the presumption allowed bj law has e 
made nn nppnlhtc Court should he slow to interfere with such discretion 

ihlmmrd \ Rahim 57 P W K 191b -44 Ind Cns 559 IhetmrampMW 

arising under this section cm be applied to a deed executed b} nn ui«® ,, 
' person whoso signature has been mndi b> some other person on nis ben u 

S/ie) Ahamed v Ibtahmi, 52 Ind Cas 314 The raising of n presumption nna® 
this section as to the genuineness of a document is a matter which is emmenw 
within the discretion of the trial Court Har Prasad \ Bihama , ,61 Ind 
959 Where the evidence of the execution of a deed is available ™ich 
tendered would satisfy the requirements of s 68 of the Evidence Act the 
is justified in refusing to draw the presumption under s 90 of that Act nor ^ c 
such presumption be invoked m favour of the deed nor would such pre ■ u pt> 
be justified in favour of tin, authority of a person to sign for an d^ewit R ex g 
taut Raghubar v Same a l 80 L J 23-3 UPLR (J 0 0^61 lnel 

51°9 'a*™ R " ion Chi 870 Under the circumstances mentioned in this section 

that the Court must pnsumo S" hen thirty soars 

decide tthether part, on ilar case the) , shop d or eho presumption 

e.gnntiire and execution The Court is not bound to mnbe i c 1 

morel, becens. of the alleged a e e of the document ilanmhh l ana 

lm Un^ptLS appearance A (hud requirement m.hat *^« n ‘ 
m appearance be unsuspicious ll igmorc 9 nm-iont document that it* 
exhibit an honest face otherwise it is not such nn nncicn • ,, . r „ 

countenance will pass muster Age will not sanctify ayiien a document 

Joel Un.mJ7.llT A.si.f 5S Ga. ISO 589, II ymorc 5 2140 «ncn « " M lxain 

»» auspicious, on tlieficeofit and when th« verj place of i P jjaldeo 

crti«p<l n n d re-written presumption under tins section doe Where n tfocu 
W...C V Jlharoi Kunht 05 I ml Ca. 201 -A I R 1920 A W7 J here ,a 
mrnt more than 30 years old purporting to come from proper cnsio >» .* -j 

\>y the Court before winch it is produced to be proved and ia left unprov » 


if 
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there are circumstances both external and internal, which throw great doubts S 90 
upon tho genuineness of the document the Court can in the exercise of the 
discretion vested in it under s 90 of the Evidence Act decline to admit it to evi 
donee w ithout formal proof and their Lordships of the Privy Council will be 
alwavs slow to overrule the discretion executed by a Judge under b 90 Shafiq 
un nissa v Shafan Ah, 6 Bom L R 750 

Old Copies The use of a copy of an old dee J, instead of the original 
raises two oi three questions somewhat different in their be irings, the ‘•igm 
ficanco, moreover, of the circumstance that an old original deed offered has been 
recorded is connected with the question of record copies and the two sets of 
questions may not be considered together It may be assumed \t the outset 
that the general principle requiring the ougmal to be produced or else accountul 
for as lost or the like, has been satisfied, because if it is not, a copy is of course 
madmi'-siblo on grounds irrespective of the present question It may further be 
kept in mind that, by statute or otherwise, the official record (or a copy there 
from) of a lawfully recorded deed the ongm il having been accounted for or 
disposed with, is receivable to prove the execution and contents of the original, 
hut this rule does not enable one to u6e an unauthorized record Thus, when 
the record is unauthorized some other mode of proving the deed must be reported 
to Keeping these pnnciples in mind the various situations m ly bo distm 
gushed into four (I) an al’eged ancient original lost the contents testified 
to orally, or copy proved by a competent witness on the stand (2) an alleged 
ancient original lost an alleged ancient non official copy offered , (3) an alleged 
ancient original lost an alleged official record copy offered though not made in 
pursuance of law IT tgmoie § 2143 This section applies to copies as well as 
originals Proof of proper custody of a document is required as i condition of 
ns admissibility before it can be taken to be an ancient document but nc parti 
culnr mode of proof has been prescribed by the Act hnshnasuann v Anan 
tharhai 4 Mys L J 264, SarjuDeyv Ram Hurakh 18Ind Cis 250 This 
section of the Evidence Act does not make it incompetent for the Court to draw 
nny presumption as to the genuineness of an ancient document merely because 
a copy of tho same and not the origin il was produced in evidence Ponnam 
balctk v Ilaronath, 21 M L J 931 The use of tin words “ is produced ’ in a 90 
of tho Evidence Act, does not limit the operation of the section to cases in which 
tho document is actually produced in Court 1 he presumption of this section 
is therefore applicable to a copy of a document which had been lost and was 
more than 30 years old Ishn Prowl \ Lallijns hwrnar, 22 A 294= A 
W N 1900 82 Shco Lai Singh v Chondhnn/ Goor Naram 7 Ind Cas 218, 

Kami A T av v Kanlan Ashla 2 L W 509 = 29 Ind Cas 38G But this section 
cannot apply unless it is shown that the original has been lost or destroyed 
Jijo>/ambav Vcmjalal dum 7 M L I* 117 = 5 Ind Cn« 827 Where there is no 
evidence at all ns to the making of a private copy of a document more than 
30 years old, proof would ho necessary that it was compared with the original 
before it would bo admitted in evidence Ilola Vccra \ Vcnka J\nshna, (1923) 

M W N 454 = 73 Ind Cas GG 

Where the nlleged nncient original is lost and proof of its contents (in 
eluding the purporting signatures) is offered to ho made by one who having 
seen it before it-, losg, recollects it« contents or took a copv , the difficulty in 
assuming genuineness is that tho clement of unsuspicious appearance can neve r 
be furnished since the original is lacking perhaps nLo the clement of natural 
custodv will usually al«o bo lacking 11 igmorc § 2142 As regards such a 
copy Madras High Court said ‘But there is absolutely no proof of the docu 
ment. Tin writer is unknown and it does not even purport to he written by 
nny particular person Hie date of its mnking is also unknown and, therefore 
it can not !>o sud with nny certainly that it is thirty years old nor does it 
purport to lw thirty yiars old If, therefore the docuim nt is to be ndn itted in 
evidence it must b" proved °ome wav or another It has not bet n proved bv 
nnv witness and tho presumption in section DO cannot apply for that only 
relates to documents which purport or are proved to Ik* thirty years old, and jf * * 
are produces! from proper custody This is not one of «uch documents and g 
therefore, the limited presumption of section 90 can not apply One of the ? 
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cws relied on by tho Government Agent for admitting Exhibit F rs Ponnnni 
balclh Pot apt man v Katolh S anfaran, 12 Ind C«8 153, but from the 
brtif ludgunnt of flint ca«o, it does not appear that tbp copy was not 
proved but, on tho contrary it would nppe lr that there was s ome evidence 
adduced in rtgrntl to the cop}’ Where tho alleged ancient original is lo 1 
and un ancient purporting com is olhrtd, made hj a private hand, and the 
purporting maker being unknown and deceived it seems to have been long 
accepted that this suffices, and tho copy mi) bo receiv cd under tho ancient 
document rule Wtgmoic § 2113 Tho same rule is applicable where an alleged 
ancient original is lost and an alleged official record cop) offered, though not 
made m pursuance of law Ibid When a copy of a document is exhibited 
in a suit and tho original document is not moduccd, though tho original pur 
ports to bo more thin tiiirtj jeirs old, the presumption which, under fl 90 of 
the r v »U iic< Act, may bo made whero a document over thirty years old ts 
produced from proper custody, otijit not to bo made Appathura v Gopala, 
2j if 071 Ibis section is not limited to cases in which tho document i» 
actually produced in Court and consequently secondary evidence of an ancient 
document admissible without proof of execution of the original when the 
document is shown to have been lost and to have bicn last heard of in proper 
custody Sit am Singh v Katim Dal sh, 99 P It 1910= 128 p W It 1910= 
lbG P L It 1910 = 8 Iml Gas 353 In the c i«e of a copy of a document 39 
years old s 90 Evulenco Act, empowers tho Court to presume that tho cop} 
is in tho handwriting of tho person m whose hand writing it purports to be 
Though this section does not rofer to stamps, when tho Court of first instance 
has driwn n certain presumption which the law empowers it to draw, and cape 
cially when that presumption has reference to stamping, a Court of appeal 
ought not li 0 htl> to interfere with tho exercise of the di»crttion vested in the 
Court of first instance Manabtkrama v Nillambur, 31 Ind Ca« 579 IV her® 
the production of tho original document is a physical impossibility., the Court 
is entitled to raise a presumption under s 90 of the Evidence Act regirdin* 
the same on tho production of certified copy Raj Bahadur y Btndeshn, 5 ” 

L J 219 = 40 Ind Gis 344 The presumption mentioned in this section i* 
applicable to copy produced Banuarilal v Dual] anath 29 C L J 577 = 5-' 
Ind Cas 825 Jakkam Rcddi v S ubramama Anjai lb L W 839 Subramainja 
v Secthaipja 16 L W 4G2 = (1922) M V\ N 614-40*192 Court may 
presume genuineness of signature authenticating a copy Seelhaua v Sttbra 
mam/a Somai/ajulu 5G Ind Cis 146=52 M 453— 31 Bom L R 756=19 0 
L J 5bG So it is clear that the presumption under this Bection with regml 
to documents 30 years old arises m the case of copies as well as originals If 
the copy is proved to be a true copy a presumption may be made in favour of 
the genuineness of the original Bnj hvshorc v Beni Ptosad, bO W N 880 = 

A IK 1929 Oudh 483 The Court may presume the genuineness even of 
an unregistered document thnty years old from a copy of ouch document if 
the original is proved to have been duly executed, and further it is also proved 
that the origin il is since lost But such a presumption can only be made 
after a careful consideration of all the circumstances of the case Bi ij Raj V 
Batant, 118 Ind Gas 154 = A I R 1929 All 561 

In some cases it has been held that no pre umption can be made undtr 
this section, m favour of nnv document unless such document itself is produced 
before the Court invited to make the presumption The production of copy 
is sufficient Sripuja v Kanhnyhalal, 15 N L R 192 = 53 Ind Gas 917, 
Nalhuram v Jagannath 55 Ind Cas 426 = 16 N L R 106 see also ippathuta 
v Gopala 25 M 674 But in v icw of tho decision m Seelhaya y Subramanu/a, 
56 Ind Cas 146 = 52 M 453 = 31 Bom L R 576 = 49 C L J 566 = 33 C W 
N 578 (P G ) the above cases may not bo considered as good law 


Presumption of genuineness whether presumption of executant’s autho 
nty to sign or grant Where the executant of a document purports to sign 
>t on behalf of others the fact that it is more than thirty y cans old, though it 
would under the provisions of section 90 of the Evidence Act raise a presump- 
tion m favour of the genuineness of the document would not dispense with 
proof of the authority of the executant to sign it on behalf of others s< > 
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ns to bind them or those claiming under them TJbilacl Rai v Dallial Iiai, S 90 
3 C 55? Where it is not shown that the executant of an ancient document 
was entitled to grant such a document, mert, prod iction of it would be no pi oof 
of title UggarKanty Huno Ghundei, 6 C 209 The provisions of s 90 of 
the Evidence Act merely establish tint the document wis executed by the 
persons whose signatures it purports to bear, but that can not and does not 
prove the authority of the executants to bind other persons Mahauim v 
felaniunddin, 15 C L J 220 = 10 C W N 507, Shco handan v Ram Lagan, 

13 A L J 921 , Kashi bmgk v Ram Naram, 19 O C 321 , Lol man v Qanga, 

GO I id Cas 9G 

Tins section does not prove the authority of the person who has made the 
grant, the genuineness whereof is pie&inned b> the Court under the provisions 
of that section Kasln hath v Jagat hishoie , 20 C W N 043 = 23 C L J 
533=35 Iml Cas 298 Ihe presumption that arises under s 90 of the Evidence 
Act onlj extends to the genuineness of old documents coming from propei 
ciModj it does not further go to the extent of holding that the document was 
in fact executed bj persons possessed of the requi ite authority Famkesuar 
Palx Sush Chandta 27 C W N 9G4 Although in the ca 5 e of sale deeds more 
tlian 50 j ears old the presumption of law was that they were executed b> the 
persons who purported to execute them, there was no presumption that the 
e cribc who signed these documents for the executants had authority from the 
executants to do it Han Shaikh v SuUtram Singh AIR 1923 All 420 = 

73 Ind Cas 989, Ramam Kant v Dlumnaudan, 50 C 52G= 1924 Cal 82 = 

85 Ind Cas 220 

But the Allahabad High Court in a Full Bench case Ins held that the 
presumption pi rmitted by s 90 of the Fvtdence Act m the case of a document 
purporting to be 30 jears old that it was duty executed bj the pirty bj whom it 
purported to be executed includes the presumption that when the signature of 
the executant purports to have been made bj the pen of the scube, the latter was 
duly author iz n d to sign for him Hnji \ Sukhram 22 A L J 857 = 1925 
All 1=47 A 31 (F B), Balkoian v Ml Dulai, 24 A L J 920 = 97 Ind 
Cas 292 

Genuineness presumed or not presumed by original court V here the 
Court of first instance presumed a document to be genuine undei s 90 of the 
Evidence Act, it was competent for the first appellate Court to hold that tt should 
not be presumed to be genuine and to reject it without calling for further proof 
of the sune Ramien v Veerapperdmyan, 11 J1 L T 09 = (1912) 1 M \v N 
117 The Appellate Court should alwajs lie extremety slow to overrule the 
discretion exercised bj a Judge under s 90 of the Evidence Act Shafia un 
miss/iv Shaban Ah 2GA4S1(PC)-9CWN 105 = G Bom L R 750 = 

7 0 C 290= 31 I A 217 = 8 Sir G74, Rani Dmamomy Jagatchunder 23 Ind 
C is 773 When the reasons assigned b> the lower appellate Court as to the 
nppliuibdit} of the provisions of s 90 of the Evidence Act are erroneous in law 
the High Court can interfere m second appeal Imnt v Srnlhan, 15 G L T 
7 In ParanI ura Zateiuh a v Sitbiamanm 2G Iml Ca3 117, Sankaian hair J 
said “ Ihe presumption which the Court has to ruse under section 90 Evidence 
Act as to the genuinene ^ of a document 30 yeirs old, is one of fact and stands 
on the same foo ing as anj other piece of evidence and the question being one of 
f let the High Court, in second appeal will not interfere with a finding given on 
it b> the lower Court But in the sime case Tyabjt J «aid Such a presumption 
is one of law and the High Court can in second appeal interfere and e PP jf (| lf 
findings of the lower Court are correct here it did not appear from the record 
that the District MunsifF had drawn the pre uinption under this wrtion m 
receiving certain documents in cvidcnconnd the Appellate Court refu«e<l to appL 
the pn sumption and decided the question of genuineness of the iVyarri^nU on 
the evidence II Id that the Appellate Court acted rightly Meting in CMtt v 
Tayija Dv/an 103 Ind Cis 412 

Ancient document— Corroborative evidence It is veil */-t f w J P v?\ 
production of an ancient document unless supported by ►or'*** corroN>rs t '^ > 
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S. 90 evidence of noting under it is not entitled to an) weight An ancient deed mu t 
he corroborated by evidence of ancient or modern corresponding enjoyment or 
by other equiv ilent or explanatory proof, it is tlien presumed to lime constituted 
part of the actual trail sf« r of property mentioned, because tlii9 is the u oil 
course of such transactions m brief though absence of proof of possession does 
not affect its admissibility, it undoubtedly affects the weight to be attached to 
the document Suoniomoinv Sioendra, 42 C L T 14 = 89 Ind Ci3 747= 
AIR 1925 Oil 118D 


Suspicious circumstances Where there were circumstances gi\mg ri e to 
grave suspicions as to the genuineness of the Will alleged to hayc been executed 
by the last male owner the presumption allowed by this section of the Evidence 
Act could not be drawn Gujoi Singh v Mehei Singh, Zl lnd Cis 108=97 
P W R 1916 A Will ] urported to he executed in 1887 was brought to light for 
the first time in 1907 u hen it was produced in a Court of ]<vw In 1910 an 
application for probate in respect of it wis made but it was ultimately withdrawn 
At that tune only one of the ntte ting witnesses was said to lmve been nine 
yet no further attempt wis made to hung the Will into Court till some ten years 
later when e\en that attesting witness was dead There wis no reasonable 
explanation about the delay after 1910 in making the application for probite 
There was no evidence ns to the custody of the Will before 1907, held that the 
applicant cannot get the benefit of s 90 Chnnnitlaly Mt Puna 75 Ind Cas 
660-1923 Nag 109 


Rule should he applied with proper care and caution The rult. 1 ud 
down in s> 90 of the Evitfence Act as to proof of execution of documents thirty 
years old ought to fie applied with special c ire and caution fiailohia hath \ 
Shanio Chunqom 11 C 539 The presumption of genuineness under this 
section in respect ot a document alleged to be moie than thirty years old niiiit 
be applied with c lution Gatihai Bibn, Ghttlam 82P L R 1909=4 Ind Cn« 
923 Amir v Yur Mohammed 82 P R 1902= 110 P L R 1903 There m fl 
aery considerable danger in accepting documents without care and caution 
simply because thev purport to be more than thirty years old Qhnlam \ /Ufa'* 
Dm, 241 P L R 1913=19 Ind Gas 964 Before a Court is justified in making 
a presumption in favour of the genuineness of any such document it should 
lie satisfied aliundi that there is good ground tor accepting it as a true document 
Jesa Lai v Mussamat Ganqa Den 81 P R 1913 = 321 P I* It 1013 = 20 ind 
Cns 80S = 2U P W It 1913 The rule of presumption embodied in this section 
is one to bo applied with exceeding caution in India Snpuja y Kanhaiia Lai 
15 N E R 192 = 53 Ind Cns 947 see also Uqialnnl v IhmoUiunder CC 
209 (221), Gohinda v Protap 29 C 740 , Shaikh Ilusam v Goindhan Das 21 B 
T Gohinda v Pidin, 31 C \\ N 215 , Vaidqanath v Valera, 41 M L J 310 
Lalman v Ganga GO Ind Cas 96, Hur Prasad y Bill am, G1 Ind Cas 9o9 
The presumption contained in this section has always got to be npplied with a 
good deal of caution Regardless of the question as to whether the document 
in question forms the foundation of the party s right or whether it was sought to 
used ns a piece of ey idence, the Court may, in a proper case rely upon tho pre 
sumption contained in this Bcction Gobinda v Puhn Brharq, 31 G W N 
215=93 Ind Cns 147 = A I R 1927 Cal 102 


Explanation This is to provide for cases in which the custody is not 
perhaps, that where it might most reasonably be expected, hut yet sufficiently 
reasonable to constitute such custody not improper Thus m the two fir t 
illustrations (a) and (b) the documents are produced from their natural place 
of custody in (c) the documents ordinarily would be with the owner B hut 
under the circumstances A s custody is proper In the Bishop of Meath v flit 
1 tartans of 11 tnchesler 3 Being N S 183 a document relating to a Bishops 
4 ee might be produced eith< r by Jus descend inis or his siicces ors in t he see 
feo an unexpmxl lea o is admisstble, if it he produce! by the lessor Plaxton 
\ Aire 10 B AG 17 , or of thr lessee Hall \ Balt 3M AG 212 
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OF THE EXCLUSL0&.OF OIlAIUi'CIJOGUJIF^I'A If^jV 
EVIDENCE ‘ * 1 ' 


91 When the teima of n conti act, 01 of a grant, or of 
E\ ulence of teems of otll f‘ disposition of propeity, have 

contract, grants and been i educed to the foim of a document, 
other depositions of and in "all cases in which any mattei is 

C 8 oClooument '° 1 'jT", 1 1(1 ]aff to be , 1 e| l" ce t to the fi om 

of a document, no evidence shall be given 
m proof of the turns of such conti act, giant 01 other disposi- 
tion ot piopoity, or of such mattei except the document 
itself, oi secondary evidence of its contents in cases in which 
second try evidence is admissible und j i the provisions heretn- 
befoie contained 

Fxieption 1 — When a public ofhcei is lequued by law 
to be appointed in wilting, and when it is shown that any 
pnticulai pei son has acted as such officei, the writing by 
winch he is appointed need not be proved 

Er/pption 2 — Will ^[admitted to probate in British 
India] may be pioved by the piobate ^ 

Explanation 1 — This section applies equally to cases in 
which the conti acts, giants, oi dispositions of pi opeity le- 
fened to aio contnned in one document and to cases in which 
they are contained in more documents than one 

Explan at ton 2 —Whore there aie moio onginals than 
one one original only need be plowed 

Ecplanation 3 — The statement m any document what- 
ever of a fact othci than the f icts icfcuol to in this section, 
shall not pieclule the admission of oial evidence as to the 
same fact 

Illnsbationt 

fa) If a contract lie* contained in several letter* nil the letters in winch it is 
contained must be proved 

(6) If n contract is contained in a lull of exchange, the bill of exchange must 
be pro\ cd 

(c) If a bill of exchange is drawn m a set of three, one onlj need be proved 

{d) A. contract*, in writing with B, for the deliverj of indigo upon certain 
terms The contract mentions the fiet tint B had pan! A the price of other 
indigo contracted for >erball> on another occasion 


* These Vi oids in * 9t rxcephon 2 wer* substitutul for the words "under 
the Indi m Succe^ton Act In the Indian I \n!oncc Act Amendment Act, 1872 
(18 of 1S72) s 7 
114 
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S 91. Oral evidence is offered tlint no paj men t ms made for the other indigo 
The evidence is admissible 

(e) A gives B a receipt for money p ud bj B 
Oral evidence is offered for the pajment 
The evidence is admissible 

Principle This rule is based upon an assumed intention on the put of 
the contracting parties, evidenced bj the cxistonco of the written contract to 
place themselves above the uncertainties of oral testnnonj, and on a disinclma 
tion of the Courts to defeat tins object When per°ons express their agreement* 
in writing, it is for the express purpose of getting rid of any indefiniteness, and to 
put their ideas in such shape that there can be no misunderstanding, which «o 
often occurs where reliance is placed upon oral statements Written contacts 
presume deliberation upon the part of the contr voting parties, and it is natural 
that they should be treated with careful consideration bj the Courts, and with a 
disinclination to disturb the condition of matters as embodied in them bj the 
act of parties McKehcys Ei § 291 “One of the most common and important 
of the concrete rules subsumed under the general notion that the best evidence 
must be produced, and that one with which the phrase ‘best evidence is now 
exclusively associated, is the rule that, when the contents of a writing are to be 
proved, the writing itself mu*t be produced before the tribunal, or its absence 
accounted for before testimonj to its contents is admitted ” Qreenl Ei § SC3 
(a) , Dmomoyi v Roy Luchmiput, 7 I A 8, 15 Taylor Eo §§ 391, 401 'The 
rule with regard to writings is that oral proof can not be substituted for the 
written evidence of any contract which the parties have put into writing And 
the reason is that the writing is tacitlj cons dered bj the parties themselves as 
the only repository and the appropriate evidence of their agreement’ 

Couch C J in hedar Nath Dutta v Shamlal, 11 B L R (O C J ) 403 and 
cited with approval by Lord Cut son in Hi Subtamontan v Lutchman, 50 C 338* 

38 C L J 41=28 0 W N 1 = 44 M L J 602 = 501 A 77 P C 

• Scope of the section It is likewise a general and most inflexible rule 

that, wherever written instruments are appointed, ather b> the requirement Ot 

law, or b> the contract of parties to be the repositories and memorials of truth 
any other evidence is excluded from being used, either as a substitute for such 
instruments or to contradict or alter them This is a matter both of principle 
and policy of principle, because such instruments nre in their own nature 
and origin, entitled to a much higher degree of credit than parol evidence of 
policj, because it would be attended with great mischief if those instruments, 
upon which men o rights depended, were liable to be impeached bj loose colli 
teral evidence Star! le on Ei p CIS cited in Kaslnnath v Chandi Chat an, r > 

W R 63 (G9) ‘Returning now to the rule sajs M> Taylo) , “which requires 
the contents of a document to be proved hj the document itself, if its produc 
tion be po«sible, it will be found tb it the cises on the subject may be arranged I 

in three classes , the first class relating to those instruments which the law I 

requires to bo in writing, the second, to those contracts which the parties have j 
put m writing, and the third to all other writings the existence or contents I 

of which are disputed, and which ire material to the crime ’ Taylor § 398 I 

In the first place oral cv jdencc can not be substituted for any instrument I 

which the law requires to be in writing such as records public documents, I 

official examinations, deeds of conveyance of lands Wills other than nuncu I 
pati\e promt es to pij the debt of another and other writings mentioned m I 
the Statute of Frauds In all these cases the law having required that the evi I 
denco of the transactions should be in writing no other proof can be substituted I 
for that ns long as the writing exists and is in the power of the party Qreenl | 

/ v § SG In the second place, oral proof can not be substituted for tlio written 
evidence of nnj contract which the parties have put in writing Hero the 
writtui instrument may Ik regarded in some measure ns the ultimate f act to 
Iks proved especially in ca^es of negotiable securities and in all cases 
Written contracts, the writing is tncitl) agreed upon, bj the parties them elves, 

09 aim only repository and the appropriate evidence of their agreements Tin- 
written contract is not coll item!, but i J of the viry essence of the transaction 
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If for example, an action is brought for the use and occupation of real estate, S 91 
and it appears by the plaintiff's own showing that there was a written contract 
of tonancj ho must produce it, or account for its ibsenco, if he were to make 
out a prwia facie case, without any appearance of a written contract, the burden 
of producing it, or at least of pro\ mg its existence, would be devolved on the 
defendant Brewer v Palmer, 3 Esp 213, confirmed in Ramsbottam \ Tun 
bridge, 2 M & S 434 , R v Raudcn , 8 B & C 708 Strotter v Boor 5 Bing 136 
pci Parte J But if the fact of the occupation of land 13 alone in issue without 
respect to the teims of the tenancy, this fict may be proved by any competent 
oral testimony, such ns payment of rent, or declarations of the tenant, notwith 
standing it appears that the occupancy was under an agreement in writing, 
for here the writing is onlj collateral to the fact in question R v Inhabitants 
of Holif Tnmtij 7 B dC 611 Doe v Haney, 8 Bing 239 241 The same 
rule applies to every other species of written contract Oieenl Ev § 87 Save 
and except the above two classes of writing*, there is a third class of document 
which contains any writing, the existence of which is deputed and which is 
material either to the issue between the parties, or to the credit of witnesses 
The contents of such writings should be proved in accordance with the provisions 
of section 64 supra, "I have always” says Lord Tentciden, in Vincent v Cole, 

1 M & M 258 ‘acted most strictlj on the rule, that what is in writing shill 
only bo proved by the writing itself My experience has taught me tho extremo 
d anger of relj mg on the recollection of witnesses however honest ns to tho 
contents of written instruments they may be so easily mistaken, that I tlunk 
tho purposes of justice require the strict enforcement of tho rule ” But where 
tho writing does not fall within oither of the three classes already described, 
there is no ground for its excluding oral evidence As for example, if a 
written communication be accompanied by a verbal one, to the *ame effect, the 
latter mi) ho received ns independent evidence, though not to prove the con 
tents of the writing, ror ns n substitute for it Thus, also, the payment of monoy 
may be proved by oral testimony , though a receipt bo taken Ranbcrl v Cohen, 

1 Lap 213 Jacob v Lindsay, 1 Eist 460 Docv Cart uiighl, 3B A A 320, 

T ide Expl 3 to this section In stating that oral testimonj can not bo subSti 
tuted foi any writing included m either of the three classes above mentioned, a 
tacit exception is made in England in favour of tho parol admissions of a partj, 
and of his acts amounting to admissions, both of which species of evidence nro 
nlwnjs received as primary proof against lumsclf and those claiming under him 
although they relate to the contents of a deed or other instrument, which arc 
directly in issue in the cause Earle v Pic/ en, 5 C A P 542, per Parke B, 
hewhall v Holt, G M A AV GG2, Slaltcrie v Poolcy, G M A W G64, 

Bcthcll \ Blencouc, 3 At A Gr 119 Howard v Smith, 3 M A Gr 231 
*fho reason” sajs Vr Baton Parle , ‘why such statements or acts aro 
admissible without notice to produce, or accounting for tho nbsenco of the 
written instrument, i* that the) aro not open to the same objection which 
belongs to parol evidence from other sources, where the written evidence mi n lit 
hnvo liccn produced, for such evulcnco is excluded from tho presumption 
of its untruth arising from the verj nature of the ca«c, where better 
evidence is withheld, whereas what a party himself admits to bo true, maj 
reason nblj be presumed to bi c o ’ Taylor § 410 But in India oral 
admissions as to the conti nta of a document are not relevant, until the part) 
proposing to prove them shows that lie is entitled to give secondary evidence of 
the conti nts of such document** un der the rules hereinafter contained, or unless 
tho genuineness of a document produced is in question ( Vide e 22) A\ lu n 
the existence, condition or contents of the original have been proved to be 
admitted m writing h> the por-on ngnm«t whom it is proved or b> his repre«en 
tntivo in interest secondary evidence mn> be given of the existence condition 
or contents of tho said original [Iirfr section G3{fc)] Whereas in section 92 
the legist ituro has prevented oral evidence being adduced for the purpose of 
van ing tho contract as between tho parties to tbt contract, no such limitation 
are impo oil under section 91 Having regard to the juxtaposition of 
sections 91 and 92 and the deliberate omi sion from section 91 of such words of 
limitation it mu-t be taken that cun n thml part) if he wants to establish n 
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pnrlirttlnr LOntrnt ( Ik'Ikm n cortnin oilier-/ ntlirr when «urh contract M* 
fi tlucou to n ilouiiiH nt or « In n untie rt!i< law wu h contract has in bo in writing, 
tnn only prove Mich coiilm t l>> i? M pndtiriion of such writ tnu <Vn»w* 
Avtanqnr \ 6/w/<h Mwlnhnr \ f R 1'tJI Ifmf no ~ KtO foil Ci« IS A 
binding family nmn^rmi nt «l« aIiv»k with immovinble profwrti of the v »W of 
14 s1 10(1 or upward* cm Ik* niiide omllv If made orallv there being no doeu 
inout up question of rt&nrnUon wiw If hmuur it is in fact reduce) to ^ 
form of it document it ih a question of fuel m each m». to In determined 
on n consult mlion of the nature mid phrm-eology of th< writing and the 
ctruun turit-M in which nnd ihn purpose with which jt m written If t"’’ 
t«rms nm not reduced to the* form of n document registration is not ncce- 
Hirj nml while Hit writing cniinot b< u wl ns n document of title item be 
u«<d ns (i piece of oviihnu e n, ns corroborative of othtr evidence or 
ns nn admission of the transaction or ns showing or explaining conduct 
rtamqo}ml \ Puhki ttam 20 A C T 9)2= A I R 1 02S All Oil (I B) lhf 
object of s lOA of tho I)< kknn Agriculturists Ih lief Act being to e et out tin 
real nature of the transaction hi Admission of oral evidence which woull w 
Otherwise otcIiuIkI Iij the ordinary law it niij he taken that the legislature 
intended thnt the Mellon should overridt not merely section 92 hut at o where 
nece«mrv section 91 of the J vidcncc Art Hasappn > Dwatta JlJtom I- « 
120G Tins section prohibits the reception of the evidence in proof of the terms 
of the document cxeopt tho document itself It does not prohibit the reception 
of evidence to prove tho mere fact of pirlition even though there is an unregi* 
tered partition deed Hamit Chrtti/ v I'anrhnmmnl (192G)M W N ij=92I»« 
Oas 1028» A I R 192G Mild 102 A receipt for money does not fall wider 
this section Snrilar Singh v lghal Naratn 27 0 C 380= A I R 192j Oinln 
257 Win ro m a suit upon a promissory note executed by the I aria of a joint 
Hindu family tho plaintiff wanted to hnvc a decree on the original cui e of 
action against nil the members of tho fnmilj namely tlio dcfdt* onl evidence « 
ndmi«9ible to prove this difTerent enuso of action Han Mohan Ghosh v Sotirem 10 
Nath 41 C L J 53") = 88 Ind Cis 102"»«= A I R 1925 Cd 1153 Where the 
question is as to the extent or are i of the Mahal settled with the defendants « 
is not the duty of the Court nml it would he contriry to its duty to admit «”> 
antecedent documents for the purpose of contrubcfing the terms of the settle 
jnent made Any antecedent documents and maps can be used ^solely for the 
purpose of identifying tho thing denuded Ttlul dhan Singh v Kesho Prosaa 
41 O L J 386-3 Pat L R 114-6 P 1. T 319-27 Bom L Iv 819-83 Ind 
Cos 103-26 P L R 257 = 48 51 lj J Oil (P C) There is a distinction 
between evidentiary admissions and admissions bv tho pleadings Section Jo o| 
the Evidence Act, governs admissions by the pleading 5 Although a sale deed 
is inadini sible in evidence as being unregistered an admission by the (vendor) 
defendant m his preliminary examination of an agreement alleged in the 
plaint to the effect that he would make good iny loss the (plaintiff) purchaser 
might incur in respect of the property old is not excluded by section 91 of the 
Evidence Act and renders proof of the agreement unnecessary Satlhu v 
Nga Si U B R 1907 Evidence 1 When men agree to preserve b> writing 
the remembrance of past events of which they wish to create a memorial 
either with a view to Iiy down a rule for their own guidance, or in order 
to have in the instrument a lasting proof of the truth of what is written 
the truth of the written act must be established by the acts themselves that 
is by the inspection of the originals Upend/ a t Umevh Chandra 12 

C L J 25 = 6 Ind Cas 316 The consent m writing by the landlord 

to the division of a tenure has the effect of substituting a new contract for 
the old It should t erefore be complete in itself and embody distinctly the 
terms of the new contract Should it ful to do so the principle laid down in 
section 91 of the Evidence Act would apply and extraneous evidence to prove 
the terms of the contract would be inadmissible Jnanendra v Gopal Das 
31 C 2026 = 8 C XV N 923 lYhcic a boy was taken in adoption by a Hind* 1 

widow some 34 years ago m Virtue of an anion a ti palt a from her husband/ 

and all parties by their acts and conduct recognized the validity of the adoption 
and it was the case of no one that tho power to adopt was not stnctly pursued 
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Held, that it was not necessary to prove the anumati rnlra, in order to prove the S 91 
adoption and that to facts like these, section 91 of tho Evidence Act had no 
application Ganoda v Girith, 4 Ind Cas 400 As required by ss 250 and 
251 of the Code of the Civil Procedure, the warrant mn»t have been in writing 
and therefore, under s 91 of the Evidence Act, the fact, that the warrant gave 
authority to the process server for making the arrest, could not he proved except 
by the production of tho warrant or by secondary evidence of its contents and 
no circumstances appeared on the record which could render secondary evidence 
ad mis iblo Shew Ko v lung Empei or, 3 L B R 128 Previous conviction 
should, regard being had to the provisions of this section and socLion 511 
Cr Pro Code be proved by copies of judgment or extracts from judg 
ments or by any other documentary evidence of the fact of such previous 
conviction and the examination of the accused in respect of those convictions 
is having rigard to s 312 Cr Pro Code without legal warrant or justification 
Thsm v King Emperor, 28 C 689 = 5 OWN 670 When a dying dechration 
is recorded by a Magistrate the writing itself is not evidence hut tho precise 
statement made by the deceased must be proved by the Magistrate who recoultd 
tlu statement or some one who heard it This section doc^ not applj to such 
a document Gowida$\ Emperor, 36 C 059=13 C W N GS0=10 Cr b J 
186 = 2 Ind Cas 841 Section 91 of the rvidcnco Act has no applicUion to 
matters embodied in the special diary under s 172 of the Criminal Pro Code 
Noor Mahomed v Emperor, 18 Cr L J 1022 « 12 Ind Gis 76G An agreement 
not to execute is part of tho adjustment of tho suit within the meaning of section 
375 Whore such an agreement was not part of tho record of Court t e reduced 
to tho form of a document namely a record of Court, as required by s 375 
Civil Procedure Code (1882) no extrincous evidence or d or documentary, regard 
mg the terms of tho compromise is umlei this section, admissible in that suit 
and its execution proceedings Ilttkam Ckand \ liadhn Kuan 11 N L R 110= 

29 Ind Cis 839 Whore a Muhammadan executes i deed of gift which is found 
to he inadmissible in evidence, oral evidence is admissible to provo that tho gift 
lias been vnlidly made in accordance with Muhammadan law Ah Baksli \ 

Qhurai, 28 Ind Cas 180=18 0 C 122 Whore the terms of a compromiearo 
found to ho set out in a petition the petitioner is to provo the terms of tho com 
promiso and or d evidence would not ho ndim°siblc to vary or liter its torms 
Bharora\ Sd hdnr, 12 A L T 998 Then is no rulo of law that tho only 
evidonco of an agent s authority admissible in evidence is n written power of 
attorney The fact can be proved by evidence, ahnndc, mil 60 far ns third 
parties nro concerned, none the less so because the agent was appointed under a 
written document executed by the principal There is nothing in section 91 or 
section 92 of the PviiUnco Act to prccludo such third party from proving Iht 
existence of a particular relationship between the prisons who respectively 
executed and accepted the power of atlorncj, though the terms which govern 
«uch relitionslnp npp< ir to be in writing Lola A«»o/ ehand \ Mohammad 
Ab a!, 279 P \Y R. 1912 2 ho object of s 10 A of the Dikkan Agriculturists 

Relief Act, namelj , the decision a-. to the real nature of tlu transition bj 
admission of tho oral evidmce which otherwise would he excluded by the 
ordmirv law whether section 92 or the like of the rvidenco Act is to our 
ride not mer« l\ Evidence Act s 92 but also whore neces irj s 91 IJttsnppa v 
Tagaun AIR 1930 Bom 79 The provisions of this section an not njipli 
cable to jiermis ion grnnted l»j municipahtv under s 111 for connecting the 
priv vte dram with tho municipal dram IMalla \ tm&rdas, A I R 1930 
Nag 130 

When the terms of a contract, or of a gmnt, or of any other disposition 
of property have been reduced to the form of a writing 3\ here n transac 
tion in tho shape of a contract grant or other disposition of propertv ha« been * 
rtduced into writing bv oral ngrw merit of the p mu s the writing Itocomes 
g» neral the exclusive memorial thereof and no evidenci mav lie given to f 
tlu transaction except the do* ument it«elf or s* com! wv ev idc nec of it* co 
when such evidence it ndn»**ible P/np Fr llh Pd j> 522 YNlure 
negotiate at a di t ince bv letters and telegrams —fir t an offi. r tlu n a d ^ 
then a revision of the ofilr then a halt upon an important term nftc 
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S 91 ofTci of it? concession in return for tho concession of some prior term now to be 
changed, and finally an acceptance of tins concession, ami thus the end of ibe 
negotiations, — where arc the terms of this contract to he found / Olniou lj» m 
this congeries of letters and telegrams as mutually modifying and completing 
each other Iho whole of the conti act is not in one document Nor, on the 
other hand, docs the whole of an> one document, (probably) represent apart 
of the contract, becauso some of its terms lm\c been impaired ami rcplicedby 
other documents in the series On the oilier hand, if instead of leaving the net 
c/fect of the negotiations to bo showed from tin miM of writing®, a single document 
is finally drawn up to rcplico them and to embody their net effect, and is signed 
or otherwise effected by the parties, this document will now alone represent the 
terms of tho act Tho process of embodying tho terms of a jural act in a single 
memorial may bo termed the Integration of the act, i e , its formation from 
sc ittered parts into an integral documentary unity The prictical consequence 
of this ib that its scattered parts, in their former and incohate shape, have no 
longer any jural effect, they are replaced by a single embodiment of the act 
In other words, when jural act is embodied m a single memornl all other 
utterances ot tho parties on that topic are legally immaterial for the purpose 01 
determining what are the terms of their act If igtnorc § 2125 It is for this 
re ison that whenever the parties, to any contract or grant or other disposition 
of property have set out its terms and conditions in a writing, which they pre 
sumably intend to oe a record of the transaction, the law forbids any attempt to 
establish anv other terms by means of oral evidence Poucll Ei p 181 The 
moment an oral conti ict is reduced to writing it is not open to any of tho parties 
thereafter to seek to prove the terms of the contract roforrmg to the original ord 
agreement and this section applies not only to ca«es where tho contract is 
brought about or concluded by the writing, but also where the contract having 
been originally made by parol is subsequently reduced to writing 1\ here the 
parties reduce the terms of a contract into writing it clearly indicates tho con 
templation of the parties that the terms would be reduced to a form where thtrt 
could be no question at all as to what the terms wero and the undoubted policy 
of the law is that whichever parties have taken such precaution it is the document 
itself that must be produced and pioved as evidence of the contract subject of 
course to any rules ns to secondary evidence Kupptt Suami \ China Suanv 
28 L W 234 = 111 Ind Cas G71 = A I R 1928 Mad 54G IRu mg regard fo 
the terms of this section what the Court has got to do is to find out the re il 
contnct between the parties Meenal sliisundaram v Cnenchu 109 Ind Cas 
18 = A I R 1928 Mad 459 1 ho fact of partition miy be proved by oral evi 
clence ttthough the deed embodying the terms of partition cannot he proved be- 
cause of the inadmissibility of tho document Maung Tun v Ko Tu 111 lml 
CiS 172 = A I R 1928 Rang J9G But where fin award in writing which 
effected a partition of joint family properties, plainly and unambiguously 
effected an out and out partition among all tho members of the joint family, 
held that extrinsic evidence was admissible to explain or control its terms to 
show for instance, that there was no separation between two of the members 
inter ie Babuv Ool uldavs, A I K 1928 Mad 1064 = 55 M L J 132 = 112 
Ind Cas 184 Ihc agreemont to refer to arbitration is not a contract, grant or 
other disposition of proper!) noil =o tins section dots not npply to it Bain 
Ram \ Lttla Ram 110 Ind Cts 8o3 al l K 1910 All 115 Although a 
nal f may be created by word of mouth, once the terms of the dedications have 
been nut in writing the document itself or secondary evidence of the same 
should bo tendered Mahomed v Bih Manan, 8 Pat 484=117 Ind Cts 
G3S=A I R 1929 Pat 410 it hen a plunt alleges that possession of n» 
moveable property has been given to the defendant as security for a loan of 
hundred rupees or upw ird but without the execution of a registered instrument 
oral evidence is not admissible to prove the transaction Maung Sa v Maung 
I o A I li 1925 Rang 291 ^ here a loan has been granted on thp security of 
a negotiable instrument, there is no cau=c of action independent of tho negotiable 
instrument itself and when the negotiable instrument is inadmissible in evidence 
thi siiif must fail Jlamji Das \ Shuja uddtn, 95 Ind Cas 701 In a suit on 
dronn sorj no to if the plaintiff cannot h ive recourse to tho promissory note ns a 
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piece of evidence, this section docs not pretent the plaintiff from proving: his case 91 
from other evidence Ranclihod \ Haijibliai, 28 Bom L R 031 = 95 Ind Cas 
847= A 1 R 1926 Bom 357 Where an amalnama evidencing a settlement of 
land is inadmissible in evidence for want of registration no evidence is nd 
miasible on the question as to the persons for whom the settlement was made or 
ns to the extent of their shares settled Hem Chandra Roy v Sashi Bhusan, 

03 Ind Cas SG3 This section forbids any evidence to be given of the terms 
of n contract! or of a grant or of any other disposition of property, when they 
ha\e been reduced to the form of a document, except the document itself or 
secondary evidence of its contents in cases in which secondary evidence is ad 
missible Moling Pan v MaBiun, U B R (lb92 189G) Vol 11,347 

Terms of a contract The general rule laid down in section 91 of the 
Act is that when the terms of a contract have been reduced to writing, no 
evidence shall be given in proof of terms of the contract except the docu 
menfrs itself or, in certun cises, secondary evidence of its contents But 
thi^ rule is subject to the important exceptions contained in sa 95 and 97 
Karnppa Oonndcn v Pona Thambi, 2 M L T 336=30 M 397 An oral 
agreement whereby the joint and sevenl liability of the executants of the 
piomissory note for tho balance due on it is split up with the consent 
of all parties i ito a several liability on the put of each executant to the payee 
of the note is not obnoxious to this section Rangasicann \ Somasundmam 
27 L W 820= 1U7 Ind Cis 640= A I R 1928 Mad 173=54 M L J l r >0 
Trom the mere fact that a bill of exchange or hundi has been executed, it 
does not necessarily follow that the whole of the contract between the puties 
has been reduced to the form of such a document htmdati Lai v Saltti 
Btlhart 51 A 530=27 A L J 333=116 Ind Cas 293=A I R 1929 All 
254 Tho language of this section is clear and definite and wherever the terms 
of \Avc> cotAt wre reduced to writing and that willing is fox any reason, vn 
admissible in evidence the promisee must lose his remedy if independently 
of the document, he has no complete cause of action Bamsatan Das v Tnlsi 
Ham (1922) Lah 417 = G7 Ind Ca& 565 1 Ins section excludes tho or d ovi 

denco of an agreement as well ns of what took place when the agreement was 
made to pro\e the agreement if the written instrument is not produced Vyan 
lalesh \ Qanesh , 61 Ind Cn« 896 Tins section is uncompromising and 
whenever the terms of a contract arc reduced to writing, and for any reason 
inadmissible in evidence the protmseo must lose lus remedy Ourdas \ 
hint Dai, 3 Lah L T 157 = G0lnd Cis 107, see also Ebrahimblioy \ nassan, 

23 Bom Jj It 767 = 63 Iml Cas 482 Hus section refers to (cases where the 
contract bns by tho intention of tho parties been reduced to writing and the 
document itself constitutes a put of the contract of loan but if the bundles 
wire by way of collateral security and the terms had been agreed upon orally 
then it is the or il tei ms of tho contract which arc to bo lool ed at mid may be 
proacd and this section is no bar Lol tonal \ rite Sold Battl , 13% I, R 
180 = 57 Ind Cis 394 If tho documents or letters relied on as constituting t 
contract contemplate the execution of a further contract between the parties 
it is a question ot construction whether the execution of the further contnct 
is i condition or ttrm of bargain or whether it is a mere expression of the 
desire of the parties ns to the manner in which the transaction already agreed 
to will in fact go through In tho former case then is no enforceable contract 
cither becau o the co ulition is unfulfilled or because the law doe-, not recognise 
a contract to enter into n contract In the latter there i3 a binding contract 
ami the reference to tho mere formal document may be ignored 4 I’flt f, f 
5S0=(1919) Pat 305=53 Ind Cis. 833 "When it was admitted that the terms 
of the contract wero reduced to writing and ns no ora! cwdcncc was admissible 
to prou tho said terms the suit should have been brought within three war, 
of the t dilo of the transaction if it could be m untuned on the origin il cum 
depition Qohinda \ Ron Chan Ira, 29 C L J 50$= 51 Iml Cis 9J5 Oral 
eaidcnci to proae wli it the defendant im ant by the words of a contract was in 
ndnus iblo under tins section Melroitohlan I nr? ottering a If tiler / »</< nr ^ 

22 C W IN 410 = 15 C 481 = 45 Ind Cis 105 M here the agreement betwoc* * 

the pirties, has been reduced to the form of a document, the provi ion of 1 
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section will bar t1u> admission of evidence other limn the document jVjiw? 
/W v Ma Mgat I, U K (IS72 — IS92) OK) Ilaj Anar v Aaht Jhhh, 90 C 
20h ( onotriiction of n douum nt con tuning n contrml of f.imrnntrc h ton 
trolled h> fmnl expression of obligation written by obligor himself m lus owri 
hnguagi Mating / o I hrt \ Arnarhfllnm, V It It ^1897 — 10UI) Vol 11 3b* 
When thoro m n nroposil in writing for n contr let to he i titered into at a liter 
date tt h doubtful it or il nvidi nee of terms, not to ho found in the nnlt'n 
proposal, is admissible Hating Elicit v Hating run fit/otr, 9G W A 147 
tt* G)=«32( 90=11 1 A 1SS A question ns to who tho contracting pirtie 
are is not a question ns to ihn terms of the contrntt, within tho me inmg of thu 
section \ enl ala Stiblnah v Uubimlarajuht ISM I, I 1*3 M h 1 2»9« 
11 M l r i Win rc nn agreement is inndmis ibh, oral evidence is birred Phan 
Singh \ IhalurDit* S9 I* It 1908—110 1 * \\ It 1908, tamtam v 
Pat vhad 4 O G 3o r » Section 37“* of tho Code of Gi\il Procedure does not 
require that tho nguenent or compromise itself shall he reduced to tho form 
of n document, but onl> that the t< rms of it sh ill lie n corded in the suit or in 
other words that a note of tho terms should he made m the prouedinga The 
agreement or compromise itself that is made out of Court nn> he rn writing or 
by word of mouthy If the Gourt did not record the terms of it, this section ts 
no bar to the suit being brought on the terms of the compromise Biga ' 
On Qnmg 3 L B Iv 243 Ordnmnlj when the terms of n contract precedid 
by propo nls negotntions conditional acceptances, counter proposals an<l soon 
are reduced finally to the form of n document signed by one or both of the 
pirties the strong picsumption is not that there are two independent contractu 
(the first an oral contract the second written contract), but that the written 
contr \ct is the only final contract between the parties and when a contract is 
once reduced to writing no other evidence can ho given of its terms Kolatn 
Reddi v Vennalal ant, 20 M L I* 41=(1910)2M W N 33 = 31 M L J 210- 
30 Ind Cas 18 When the terms of contract for payment of interests were 

reduced to writing and the written instrument was excluded from evidence W 
reason of tho provisions of s 10 B of tho Court of Wauls Act oral evidence 
was not admissible under section 91 of the Evidence Act to prove the terms ot 
contract Ram Bahadut v Dusswi 17 C L T 399=19 Ind Cas 848 The 
rule of evidence, which excludes evidence of (he terms of a contract which 
has been reduced to the form of a document has nothing to do with an action 
for money had and received the basis of which iction is not the contmct re 
ducetl to the form of a document but the doctrine of equity that a person who 
has received a sum of money from another for n consideration winch lias 
wholly failed must return the money to the payer Baij Nath v ottltq Haiti, 
10 Ind C is 33 


Terms of a grant Under this, section the only evidence as to grant when 
it has been reduced to the form of a document is the document itself unless 
secondarv evidence of its contents is admissible Secondnrj evidence will 
be admissible only under the terms of section 65 of the Act ind where a 
document is not proved to have been lost, Cl (G) of s G5 cannot be invoked 
Mahomed Khan v Shco Bhif h, AIR 1929 Oudh 447 = 0 O W N 859 
Undei section 85, sab section (2) of the Bengal Tenancy Act a sub lease by n 
raiyat purporting to create a permanent ten incy is inadmissible for registr ition 
and if notwithstanding it is unregistered, it must be deemed as unregistered 
under section 49 of the Registration Act , such a document is inadmissible in 
proof of any transaction affecting such propi rty Oral evidence of such grint 
is also excluded by section 91 of the Evidence Act Janp khan v Dm fa Rena 
1GC G J 144=15 Ind Cas 410=17 C W N 59 


Documents inadmissible for want of registration— whether secondary 
evidence is admissible Where the document containing the transaction is in 
admissible for want of registration, no other evidence of the contents of the 
contr ict can he received Nga Shcia v Nipt Kaing, L B R (1872—1892), 133 
flic combined operation of s 49 of the Registration Act and section 91 of 
the I vidence Act is to completely shut out all the terms of the transaction of 
partition In other words it would prevent the plaintiff from proving that in 
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that partition certain property was allotted to a particular person But it would S 9J 
not prevent other owdenco being adduced to prove that one of the parties to it 
died separate from the rest of the familj and in separate possession of certain 
property An unregistered partition deed can be used to prove the intention of 
the parties JijtBcu\ Ratan Singh, 99 Ind Cas 418 = A I R 1927 Nag 113 
So also the fact whether one of the parties was in possession of the property can be 
proved b> oral evidence nnd the partition deed can be^ relied upon to determine 
the nature of the possession Ilan Ram v Sheo Katan , 100 Ind Cas 153, see 
also thobila Chanar y Thulastammal, 39 M L T 270=- 103 Ind Cas 281“A I 
R 1927 Mad 830, Mg Po v Ma E Max 74 Ind Cas 47=1923 Rang 57, 

Hand Lai v Dlinnuldliai i, 4 Pat L T G57 , Naimgdas v Utlamehand AIR 
1923 Lnh 392 Unregistered sale deed and partition deed can be used ns evidence 
to establish the nature of the possession of the person who claims under the 
deeds The fact of possession and partition of property can also be proved by 
oral evidence Sheo hoi an v Chiranji Lai, 93 Ina Cas 910 =.28 P L R 88 
Where an agreement or any other transaction is reduced to writing and under it 
any right to immovable property is affected, such writing ought to be registered 
Sriramsubba v VenJ ateratnam, 86 Ind Cas 860= A. I R 1925 Mad 945=22 
L W 109 A partition can be effected orally, but if parties put it into writing 
but do not regi'-ter it even though the properties are worth more than R 9 100 it 
is wholly inoperative This section precludes ornl evidence being given in such 
a case It is true that relationship such as partnership, landlord and tenant, 
etc , maj be proved from documents embodying such relationship, but not so the 
facts nnd terms of a partition deed Mg Po Lem v Ma E Mai 1 Bur L J 111 
Secondin'} evidence of a lost unregistered documont affecting an interest in an 
immovable property nnd therefore required to be registered is not admissible in 
evidence of any tr insertion affecting such property But such evidence is 
admissible to prove the document so far ns it evidences an oral agreement not 
affecting the land or nn> interest m land Mahaun a Ma Shite, 44 Ind Cas 91 
An unregistered deed of lease cannot be given in evidence in proof of the 
terms of the lease nnd its existence excludes all extrinsic evidence on the point 
Ornl evidence of the execution of such a document is admissible in proof of the 
oral agreement to lease made before the execution of the document, in order to 
support a claim for specific performance of the oral agreement Chaganlal v 
Kasluram 71 Ind Cas 33 = 1923 Nag 7G , see also Budhan Teh v Madan Mohan, 

1923 P 111 Where a lease deed is inadmissible in evidence being unregistered 
the tennne} enn be proved by other evidence as by the doctrine of part perfor 
mance Damodar v Masoodan Singh, 105 Ind Ca9 172 Tikaram v Sulla, 

111 Ind Cas 358= A I R 1928 Nag 338 Though a lease for agricultural 
purposes for more than a year can be made orally, still if the lease is in fact 
reduced to writing, it cannot be received under s 17 of the Registration Act 
unless registered The document itself being inadmissible, this section shuts 
out other evidence of the transaction Mahai am JanI » v Brtj Bhilhun, 3 Pat 
349 = 79 Ind Cas 26=5 Pat L T 511 , Ram Chandra v Tania, 14 Bom L R 
390=36 B 500= 15 Ind Cas 830 Jasoda Nandan v Ram Kuar, L R 3 A 
537, Budhan Teh v Madanmohan, 3 Pat L T 485 = 68 Ind Cas 653 An 
unregistered deed of lease is not admissible to prove that the property to which 
it relates was let for a term of three } ears nor con oral evidence of the terms of 
the lease be tendered in such a case Niadar v Rani, 63 Ind Cas 90 The 
plaintiffs having agreed to convey a house to T received the purchase money 
executed a sale deed which was left unregistered, nnd subsequently brought a 
suit for possession of the house On default of the plaintiffs to produce the sale 
deed secondary evidence was let in to prove the sale, and the suit was dismissed 
Held, on second appeal that under section 17 of the Registration Act, the deed 
was compulsorily registrable and =ection 49 made it inadmissible to prove the 
sale Section 9i of the Evidence Act prohibits the admission of secondary 
evidence of sale deed Qangdbiian v Tularam, 5 N L R 70=2 Ind Cas 244 
Section 49 of the Registration Act prohibits unregistered lease from being 
given in evidence whether the suit be for specific performance or for damages, 
and section 91 of the Evidence Act forbids an> other evidence from being given 
of the agreement Streeramuln v Ramasuami, 33 M L J 596 
115 
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S 91 section will Inrtho nilmission of ptnlenco oilier tlntn tlio document Vann! 
I'an! v ifo l/'/nf 1/ 11 1! (1ST 2-lsOJt C.Vl /,Vy hunr v jSo/,i ],tUh, 1 0 l 
“it ^ on ° trMCt,0n o <fOv.uiiH nt continuing n contract of guarantee h con 
trolii (1 }|j final expression of obligation vvritu n h> ohli r or himself in hi' owi* 
«'«(• Matin') I u lf,rt\ InmMnm, U H R (lb97— 1001) Vol II 4 s -’ 
Uhpn. there h n ttrapo * il in writing font contract to Ik entered into at n hiet 
onto, it h doubtful it onl oudi nee of fcrms not to bo found in the written 

proposal is iittinistiblr Manny Slim v 1 fanny Pun fit/mr, 9 C \\ N IB 

IP G)*»J3( 96® H I A IKS A question as to who tlio controlling puli'* 
ire is not a question ns to tin* forms of the eon true t within tin* inenunff of tin* 
Action ten/ ala *>nl Inch v Oofatularajuln IS Si I J l«-t JI 1 2»9= 

II ]\I i r t \\ lure nn agreement n nuulmi* ih}<, oral cstdonu id barred Jlhnn 

Singh v Utahn Da* SO 1* K 1908-115 I* \\ It 19ltS, S<nn*am v /?»*» 
Panftatl IOC Iii"» Kiclion 17*» of tlio Godt of Givd Procedure does not 
require tli it tin ngiiment or compromise it elf shall bo reduced to the form 
of i document, but only that the t< rms of it tdnll be rccordid in the suit orm 
other word* that a note of the terms should be made m the pmtiedings The 
agreement or compromise itself that is imide out of Couit mnv lx. m writing or 
by word of mouth If the Court dnl not record tin terms of it, tins section t* 
no bar to the suit being brought on the terms of the compromise lioja v 
On Qaing 3 L II Iv 313 Ordinarily when the terms of a eontnet preceded 
by proposals, negotiationa conditional acceptances, counter proposals and so on 
are reduced finally to the form of n document signed bv one or both of the 
pirtics the strong presumption is not that there are tiro independent contracts 
(tlio first an oral contract the second written contract) but tint the written 
contract is the only linnl contract between the parties and when a contract is 
once reduced to writing no other evalenco can lie given of its terms hotam 
lieddi v r cnnalaf nnt, 30 Ar L I i l=(191G)2M W N 33=31 Af h J 210= 
35 Ind Cns 18 When the terms of <ontract for payment of interest** were 
reduced to writing and the written instrument was excluded from evidence hj 
reason of the provisions of s 10 B of the Court of 11 aids Act oral evidence 
was not admissible under section 91 of the Fvidt nee Act to prove the terms ot 
contrict Ram Bahadut v Dussttn 17 C L T 399 = 19 Ind Cas SIS The 
rub* of evidence which excludes evidence of the terms of a contract wlncu 
has been rt duced to the form of a document hns nothing to do with nn action 
for money lmd and received, the basis of which action is not tlie contract re 
duceu to the foim of a document but the doctrine of equity that a person who 
has received a sum of monev from another for a con iclervtion which has 
wholly failed must return the money to the payer Baij hath v Sahq Jicnn 
16 Ind Cas 31 

Terms of a grant Under this si etion the only evidence as to grant when 
it has been reduced to the form of a documi nt is the document itself unless 
secondary evidence of its contents is admissible Secondary evidence will 
be admissible only under the terms of ection 65 of the Act and where a 
document is not proved to have been lost, Cl (C) of s G5 cannot hi invoked 
Mahomed Khan v Sheo Bhilh, AIR 1929 Ondh 447 = 6 O W N 859 
Urnlei section 85, sub section (3) of the Bengal Tenancy Act a sublease by a 
raiyat purporting to create a permanent ten mey is inadmissible for registration 
and if, notwithstanding it is unregistered it must be deemed ns unregistered 
under section 49 of the Registration Act, such n document is inadmissible in 
proof of any transaction affecting such property Oral evidence ot such grant 
is also excluded by section 91 of the Evidence Act Janp Khan v Dm fa Bena, 
ICG L J 141-15 Ind (as 416 = 17 C W N 59 

Documents inadmissible for want of registration— whether secondary 
evidence is admissible Where the document containing the transaction is in 
n<inm*nble for \t int of registration, no other evidence of the contents of the 
contract can 6c received Kga Shaa v Kqa Kamg L B R (1872 — 1892) 133 

A . combined operation of a 49 of the Registration Act and section 91 of 
, f v ‘deuce Act is to completely shut out nil the terms of the transaction of 
J uion In other words it would prevent the plaintiff from proving that W 
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that partition certain property was allotted to a particular person But it would 
not pre\ent other evidence being adduced to prove that one of the parties to it 
died separate from the rest of the family and in separate possession of certain 
property An unregistered partition deed can be u«ed to prove the intention of 
the parties Jijt Bai \ Ratan Singh, 99 Ind Cas 418= A I R 1927 Nag 113 
So also the fact whether one ofthepnrtieswn9 in possession of the property can be 
pro\ed by oral evidence nnd the pirtition deed can bo relied upon to determine 
the nature of the possession Han Ram v Shco Karan, 100 Ind Cas 153, see 
also Ahobila Chanar v Thulasiammal, 39 M L T 270=103 Ind Cas 281 “A I 
R 1927 Mad 830, Mg Po v Ma E Mai, 74 Ind Cns 47= 1023 Rang 57, 
Hand Laly Dhanuldhan, 4 Pat L T G57 , Nanngdas v Utlamchand AIR 
1923 Lah 392 Unregistered sale deed and partition deed con be used as evidence 
to establish the nature of the possession of the person who claims under the 
deeds The fact of possession and partition of property can also be proved by 
oral evidence Sheo Koran v Chiranji Lai, 98 Ina Cas 910=28 P L R 88 
Where an agreement or any other transaction is reduced to writing nnd under it 
any right to immovable-property is affected, such writing ought to be registered 
Sriramsubba v Venkateratnam, 80 Ind Cas 860= A I R 1925 Mad 945=22 
L W 109 A partition can he effected orally, but if parties put it into writing 
but do not register it even though the properties are worth more than Rs 100 it 
is wholly inoperative This section precludes oral evidence being given in such 
a case It is true that relationship such as partnership, landlord and tenant, 
etc , ma> be pianed from documents embodying such relationship, but not so the 
facts nnd terms of a partition deed Mg Po Leen v Ma E Mai 1 Bur L J 111 
Secondary evidence of a lost unregistered documont affecting an interest m an 
immo\ able property and therefore required to be registered is not admissible in 
evidence of any transaction affecting such property But such evidence is 
admissible to prove the document so far as it evidences an oral agreement not 
affecting the land or any interest in land MaJiaun v Ma Shue 44 Ind Cas 91 
An unregistered deed of lease cannot bo given m evidence in proof of the 
terms of the lease nnd its existence excludes all extrinsic evidence on the point 
Oral evidence of the execution of such a document is ndmisgible in proof of the 
oral agreement to lease made before the execution of the document, in order to 
support a claim for specific performance of the oral agreement Ghaganlal v 
Kashiram 71 Ind Cas 33 = 1923 Nag 70, see also Budhan Teh v Madan Mohan 
1923 P 111 Where a lease deed is inadmissible in evidence being unregistered 
the tenancy can be proved by other evidence as by the doctrine of part perfor 
mance Damodar v Masoodan Singh, 105 Ind Cas 172 Tikaram v Sukka, 
111 Ind Cns 358=A I R 1928 Nag 338 Though a lease for agricultural 
purposes for more than a year can be made orally, still if the lease is in fact 
reduced to writing it cannot be received under s 17 of the Registration Act 
unless registered The document itself being inadmissible, this section shuts 
out other evidence of the transaction Mahatam JanI i v Brtj Bhikhan, 3 Pat 
349 = 79 Ind Cas 26=5 Pat L T 511 , Ram Chandra v Thma, 14 Bom L R 
390 = 36 B 500 = 15 Ind Cas 830 Jasoda Nandan v Ram Kuar , L R 3 A 
537, Budhan Tell v Madanmohan 3 Pat L T 485 = 68 Ind Cas 653 An 
unregistered deed of lease is not admissible to prove that the property to which 
it relates was let for a term of three years nor can oral evidence of the terms of 
the lease be tendered in such a case Niadar v Rank, 63 Ind Cas 90 The 
plaintiffs having agreed to convey r house to T received the purchase money 
executed a sale deed, which was left unregistered, and subsequently brought a 
suit for possession of the house On defiult of the plaintiffs to produce the sale 
deed secondary evidence was let in to prove the sale, and the suit was dismissed 
Held, on second appeal, that under section 17 of the Registration Act, the deed 
was compulsorily registrable and «ection 49 made it inadmissible to prove the 
sale Section 91 of the Evidence Act prohibits the admission of secondary 
evidence of sale deed Gangabnan v Tukaram, 5N L R 70=2 Ind Cas 244 
Section 49 of the Registration Act prohibits unregistered lease from being 
given m evidence whether the suit be for specific performance or for damages, 
and section 91 of the Evidence Act forbids any other evidence from being given 
of the agreement Streeramuln v Ramasuaim, 33 M L J 596 
115 
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Documents not properly stamped — Admissibility of other. evidencc—A. 
P ro P^ynblo otherwise than on demand, bearing n one anna Jtnmp'issj 
insufficiently stamped document and le, under section 34, Stamp Act, madmiSH 
ble m evidence for nnj purpose oven on pnyment of penalty In such a case 
a person is not entitled to fall bach upon the original consideration. o£ tbs 
contract ns no other evidence of the terms of tho documont which is the best 
evidence m the caso is admissible under this section 0 Gorman v Mahtab 
Singh, 92 P E 1898 , Chandan Singh v Amritsar Banking Co , 2 Lnh 3 30“- 
1922 Lah 307= GG Ind Cns 201 

Where a plnintifl is able to prove the loan independently o£ and without 
the assistance of a promissory note, winch cannot be admitted* in evidence for 
some reason, lie can fall back upon a claim for money lent Bam Samp v 
Jawdha, 9" A L T 72=34 A 158=13 Ind Cns 138 So a creditor dam fall 
back on the original transaction nml recover his money on its basis when it is 
found or conceded that the documentor instrument which he had obtained frotiL 

the debtor was ineffective to establish any contractual relation 1 of debtor and 
creditor between them so as to serve as a basis for a suit; in a Court of law 
Udafamv taxman 104 Ind Cas 470= A I R 1927 Nag_24L Where a person 
sued to recover money on the basis of n sar/hat which was noLduly stamped, 
but the sarkhat appeared to be a mere acknowledgment of loan Held, that if the 
plaintiff was able to prove aliunde by oral evidence-thnt tho defendant-had the 
money he was entitled to a decree Launjan Chanhe y Parsolam Chanbe, 25 
A L J 5G7 = 103 Xnd Cas 634= A I R 1927 Ail 503 

The mere existence ot an unstamped receipt which is inadmissible in &?*'■ 
deuce does not prevent other evidence being given to prove discharge bj pay* 
ment Bam Prosad v Naihu Bam, AIR 1923 Nag 32 

If a ‘creditor has a cause of action for recovery of money for his debtor 
has executed a promissory note separate from and independent of the note Hfe 
can recover upon such cause in ca«e the note for any reason as for wnnbof being 
properly stamped cannot be put in evidence Basin Prasad v Parma Lai 74 
Ind Cis 359 = L R 4 A 377 = 1923 A 529 A promissory note which, is in 
sufficiently stamped if sued upon may give rise to three kinds of transactions. 
Either the contract- may be considered as contained wholly m the promissory 
note or bill of exchange as in ill (b) to s 91' of the Indian Evidence Aoi, in. 
which case the plaintiff cannot sue on the promissory note — he can. not sue 
at all , or secondly, the promissory note may be regarded as a conditionals 
payment Of the amount of the loan in which case, of course id the pronus 
sory note is insufficiently stamped, it is only a worthless piece or paper and 
tile pltuntiff-fnny sue on the loan , or thirdly, the promissory note may be 
passed as security for the loan, in which case, there is nomecessity for the 
plaintiff to °ue on the promissory note at all and, whether it is properly stamped 
or not. he can bring a suit on the loan Jacob £ Co v Vt mmsey t 29 Baim L R 
432'= 102 Ind Cas 138= A 1 R 1927 Bom 437 Apart from the promissory 
note fchere is always a contract to repay a loan and such a contrast canibeiprovod 
independently of the instrument It is only the other contract relating to < the 
rate of interest which can only be proved on reference to the instrument- itselfi 
Dhaneshuar \ Bamrup, 7 Pat 845M11 Ind Cas 482=9 Put L T 4 71 ** A L 
R, 1928 Pat 42G Chedu Singh v Jdgannath, 26 A L J 416= 108 Ind Cas 
912= A I R 1928 All 297, Nafiku Singh v Girja Bux, G O W N 649=119 
Ind Cas 865= A I R 1929 Sind 399 , Bam Samp v Jasodha Kumrnr, 9 
A L J 72 = 13 Ind Cns 138=34 A loS But where the- money was borrowed 
simultaneously with the execution of a promissory note by the borrower ami 
it nppeared that the note was unstamped Held 'that the i promissory note 
could not be sued upon and that it was not a case 'in whichi the suit was 
maintainable on the basis of the original contract 'either as- there was none 
l eit/ate v Mumammnl, 6 Mjs L J 157 If a hundi is an -embodimontr 
of the whole of the contract between the parties and is not admissible- m 

tho£?. C . u cnnn °t be looked at for the purpose of finding out' the terms ot 

nllmvoU rnc t* ° l ber e\ idence to prove the terms of such contract can not be - 
the niriip, **? where tho hundt embodies only a part of the contract between 
l / it cannot l*« paid that the whole contract Is reducedito the form> 
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-of n hunlh and the section 91 does not exclude ovidtncc showing tho terms S. 91 , 
of the whole contract which cannot bo determined from the hundi alone Kundan 
v S<iftu,51 A 530 =*27 A. h J 333=116 Inti Cas 293= A I R 1929 All 25-1 
Debt covered by pro-note cannot lie proved by independent prior agreement 
where pro note is inadmissible for want of stamp P Somrcya v If Venkata 
subbaratfadu 85 dud Cis 389 = A I R 1925 AInd 351 Jf a contract pf loan 
vb complete before the pro-note is passed, the plaintiff may suo on the completed 
contract 'without the -pro-note but Jif the pro-note contains the contract tho suit 
must be on tho pro-note and if that is insufficiently stamped tho suit must be 
dismissed Jjolwnal v The Sind Ban] 13 S L R 1(>9 = 57 Ind Cas 386, 

Maung Kyi v Ma Ma Qol 12 Bur L T 137 = 51 Ind Cas 84 F B , Nga I1W 
v Nga Chet, U B R 1907, 3rd Qr Evidence, 5 Where the respondent obtained 
a decrco against the applicant for the recovery of a debt alleged to bo due on a 
promissory note and tho note was not proved, but independent evidence of the 
obligation was admitted, held that tho independent evidence of the obligation was 
admissible Maung Hlaw v Ngassat, U B R, (1897 1901), Vol IL 390 Where 
a plaintiff' bases his causes of action on a promissory note, which he alleges had 
been lost, lie cannot provo tho contents unless he succeeds in proving tho loss 
of the document apart from the note in which the contract was recorded Siraj 
Husain v Bulakt Bam, 6 A L J 162= A W N 1903,91 There seems to be 
a concensus of rulings to the effect that independent evidence may be given of 
tho original consideration, even when a pro-note has been executed and when 
for any reason the document it. excluded The reasonings of the several 
decisions apply not merely to unstamped documents, but to any case m which 
reliance cannot be placed on the pro note, and in which the note is merely 
evidence of, or a collateral security for, nn obligation already existing Mrs L 
Ewing v 0 White, U *B R (1897 1901) Vol H, 391 Where money is lent on 
conditions contained in a promissory note executed and given at the time of the 
loan, and such note is inadmissible in evidence, being insufficiently stamped 
the payee is not 'entitled to set up n case independent of the note Parsotam v 
Taley Singh, 26 A 178= A W N 1903, 178 Secondary evidence of a docu 
ment .inadmissible under section 34 of the Stamp .Act cannot, according to 
8S 65, 91 of the Evidence Act, be given Balshi Bam v Kakfuz Pam 42 P R 
1895 A person -who take9 a promissory note on account of a pre existing aebt 
may, if the document becomes inadmissible in evidence, sue upon the original 
consideration, disregarding the instrument, provided he has not endorsed, lost 
or partediwith the same iBut if the original cause of action is the promissory 
note itself and does not exist independently of it he cannot succeed without the 
unstrument, according to s 91 of the Evidence Act as the instrument is the only 
contract between the parties Sheo Das v Kanhaya Lai 61 P R 1883 Where 
a promissory note itself is the agreement of loan a plaintiff” cannot sue on the 
orjginiil consideration and the promissory-note must be proved 1 Ram Singh v 
Pcrumal, 9 S L R 150=32 Tna Ca* 582, Bally Singh v Bhuguan, 7 Bur JL 
X 95=23 Jnd Cas 975=7 L B R 101 

“When it is proved that certain hundis were renewed from time to time and 
were handed over to the drawers who held them at the -time of the suit but the 
last hundis were executed on insufficiently stamped paper and could not be 
admitted in evidence, held that the plaintiff's could fall back upon the hundis 
that were given prior to the last renewals, and secondary evidence could be 
admitted to prove them Lagan Prasad v IndraMal 12 A T, J 361=36 A 
259=23 Ind Cas 589 Where the contract in case of a'loan and a simultaneous 
promissory note has been reduced to writing in the form of the note which con 
tains the definite terms of the contract. Courts cannot resort to inconsistent or 
consistent implied contracts in such cases, simply because the contractus entered 
m the promissory note cannot be admitted m evidence Muthu Sastngal v 
~Yisu,anatk Panilara, 14 MX T 520= (1914) M W N 53 = 26 M L J 19 

^Auv matter is Te quire d bylaw to he reduced Jto the form of a document 
Oral evidence can not be substituted for any instrument -which tho ..law requires 
to be in writing, such as records public and judicial documents, official infor 
matioiror examinations, deeds of conveyance of lands, Wills, other-then nuncupa 
tsve,'proinjses to -pay the debt of another person, etc , Taylor § 399 - la all these 
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cases tho law having required that the cwclonco of the transaction should be in 
writing no other proof can he substituted for that, so long ns tho writing exi ts 
nna is in tho power of tho part) Pud Instances of this class in India arc — 

, J 1 * , Judgments and decrees in civil rase* Vide Or XV, and Or XXXI ot 
tho Civil Procedure Code 

(2) Depositions of witnesses in Ciwl env*, Ude Onlor XVIII of the 
Civil Procedure Code 

( t) Judgments and orders in criminal case* l vie §§ 307, 421 of tho Crimi 
nal Procedure Code 

(4) Deposition of witnesses in criminal cn«oB Cr Procedure Code, sections 
354— 302 

(5) Examination of nn accused person Cr Pro Codes 361 

(6) Confessions of nn accused pi rson Cr /Vo Code s 364 

(7) Lease of immovnblo property from jenr to year or for any term 
exceeding ont year Vide i 107 of T P Act Put this does not include nn 
agreement to lease Nanda \ Sarat, 5 Ind Gits 5G2 

(8) Deed of mortgage nhen the principal monej secured is ono hundred 
rupees or upwards, other than a mortgage hj deposit of title-deeds Vide s 59 
of the T P Act 

(9) Gift of immovable property 1 tdc s 124 of the T P Act 

(10) Sale of immovable property of tho \»Iue of ono hundred rupees and 
upwards Vidcs 54 of the T P Act 

(11) Exchange of immovable property of tho \nluo of one hundred 
rupees and upwards Vide s 118 of the T P Act 

(12) Proof of previous conviction or acquittal in criminal cases I s 
511 of the Criminal Pro Code 

(13) Acknowledgment of debt under s ID of the Limitation Act 

(14) Acknowledgment of debt by part payment of debt under s 20 of the 
Limitation Act 

(15) Assignment of copy right Vide s 5 of tho Copj Right Act 

(16) Agreement without consideration (Vide s 25 of the Contract Act) 

(17) Agreement to refer matters to arbitration (Tide Exception 2 to 
Section 28 of the Contract Act) 

(18) Transfer of actionable claim (Vide s 130 of the T P Act) 

(19) Trust of immovable property ( Vide s 5 of the Tiusts Act) 

*20) Hindu Wills and Wills under the Indian Succession Act generally 
Vide §§ 57, 63 and 66 of the Indian Succession Act (XXXIX of 1925) 

The examination of witness by a police officer under secton 162 Cr Pro 
Code does not come within the class of documents referred to in this section and 
the police officer can speak to it by going into the witness box Piiumal v 
Emperor, 88 Ind Cas 449=26 Cr L J 1137 The principle underlyings 360 
(1) of the Criminal Procedure Code should be made applicable on the grounds of 
public policy to the substance of the examination of a complaint on oath if the 
accuracy of the record of such examination is to be vouchsafed, particularly 
when it is to be utilised as a bast« for n possible perjury in future for it would 
be unsafe to use against a complainant what on face of it purports to be only a 
substance and not the full version of his. examination But under the present 
state of the law, it cannot be contended that the substance of the oral examine 
tion is inadmissible in evidence under s 91 of the Evidence Act m proof of the 
statement therein contained Bhagirathi Bai \ Emperor, 89 Ind Cas 713 -2b 
Cr L J 3401 Having regard to the provisions of s 154, Code of Criminal 
Procedure and s 91, Evidence Act, the only legal proof of the terms of a 
complaint of a cognizable offence to the police is the written record of the same, 
exeepting where secondary evidence of Us contents is admissible It would be 
most unsafe if in cases under 8 211, Penal Code, a policeman’s report of what a 
complaint contained could be accepted as sufficient proof of its contents without 
insisting on the production of the document itself if it were in any way procur 
ntlle Qeen y Nga L B R (3872—3892) 572 
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the strength of his tit e and the defendant resisted the same on the ground of a S 91 
contract of sale in hts favour Held that the plaintiff could let in evidence to 
rebut the existence of such a contract Held nh-o that a pyatpaing which 
reported an actual sale could not be considered ns a document recording the 
terms of a contract for the purpose of section 91 of the Evidence Act Mating 
Kin v Mating Sun, 5 Rang 67D Where on the bach of a mortgage deed an 
endorsement of the pay ment was made and it was al«o added that the mortgages 
were extinguished the endorsement requires registration But oral evidence is 
admissible to prove the payment of mortgage amount, apart from the endorse 
ment Labhuf!am\ Sazaicar, 100 Ind Cas 129= A I R 1927 Lnh 237 If 
there is evidence that a formal deed of mortgage was drawn upon a palm leaf 
then secondary evidence of its contents will be admissible If however it should 
transpire that a formal deed was drawn up and executed by signing then 
secondary evidence will bo inadmissible for lack of stamping ]\la Saw v 
Maung Ba, 5 Rang 650 Where A executed two mortgages in favour of B, who 
hnd arranged to finance him by getting C to honour his drafts on the guarantee 
of B and subsequently B transferred the mortgages to C with the consent of A 
Held on those facts shat A could not go behind the recitals in the instrument of ^ 
transfer and have an account taken ns to what was due on the mortgages 
William Analoon v Bank of Bengal 31 C W N 179 (P C) = A I R 192G 
(P C) 129=1926 51 W N 828 Where a mortgage was alleged to be in 
writing but the sane was proved b> circumstantial evidence such ns recitals in 
deeds referring to the mortgage extracts from account books and by a transfer 
of a share of the mortgage Held that the written mortgage not having been 
proved the circumstantial evidence was not rendered inadmissible by s 91 of 
the Evidence Act or s. 49 of the Registration Act harsikahjdndas v Parslioltam 
30 Bom L R 1277 = A I R 1928 Bom 434 Where the mortgage deed 
provided that mlrest should be paid at one per cent per mensem conipoundnblo 
yearly and the defendant alleged m a suit on the mortgage that the contract 
between the parties was that only simple interest should bo paid Held, that the 
evidence in support of the alleged oral agreement was inadmissible under §§ 91 
and 92 of the Fvtdence Act BihariLalv Abdul Aziz, 27 A L J 866=119 
Ind Cas 92 Where the plaintiff alleged a mortgage and the defendant alleged 
a sale but no registered document was produced Held that oral evidence was 
admissible to prove the nature of the transaction Mating Po v Ma Lc 3 Bur 
L J 238=84 Ind Cas 4G8 = A I R 1923 Rang 102 A mortgage which 
ought to have been by a registered instrument canuot be so proved by other forms 
of evidence Mating Tun v Mating Khan 2 Rang 441 = A I R 1925 RangGl 
In the absence of a document nccomrianying the title deed in the ca=e of 
mortgage by deposit of title deeds it would have been open to the plaintiff to 
prove orally what was the intention with which the document was deposited and 
whether it was meant to he considered as a security But ns the defendant exe- 
cuted a document in writing the Court must refer to it in order to ascertain whnt 
the contract wns Ghumlal v Vitlal Das 24 Bom L R 502 = 63 Ind Cas 1005 
= AIR 1922 Bom 440 According to section 91 of the Evidence Act the 
terms of a mortgngo can only be proved by the production of the mortgage deed 
or of secondary evidence of its contents in ca«e it is shown to be lost or destroy ed 
or the opposite party who has the document fails to produce it after notice Mi 
LcB>jn\ Mi Shu e, Mya, U B R 1907 4th Q,r Evidence 13 Fateh Singh v 
Mian Singh, 131 P R 1883 Ottjn v Sa mandar, 27G P L R 1913=20 Ind 
Gas 280 

Sale Where property is convoyed by an unregistered sale deed though 
the document cannot be relied upon for the purpose of establishing title it may 
be referred to for tho purpose of understanding the nature of the contract bet 
ween the parties and to provo delivery of possession To such n case this 
section does not apply Kecfocar Mahlonv Sheonandan, 10 Pat L. T 449 = A 
I R 1920 Pat G20 Section 49 of the Registration Act must be read together 
with section 17 of that Act and 8 91 of tho Evidence Act The section does not 
preclude an unregistered document, which is required by law to be registered 
from being given in evidence ns to tho terms of the contract for sale Maung Tti 
Pe v Vumuj San, 7 R 414 — A I R 1929 Rang 293 This section only prohibits 
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'ovidoncn of the terms of n disposition df a property and tho word '‘terms i* 
•npphcnbln to l»oth olnws of documents mentioned in section 01 ConsetjutW 
where the existence of n side is iri question nnd not its terms oml evidence is Jj* 
mndmiBsililo I im mriaralu v ItUamawh, 95 InJ Cos 584— A 'I *K 
Mnd 872— (1026) M \\ N 384 On bohnlf of tho plmntifTn knbala purport^ 
to hn\o liefln executed 1»> tho phtintlfTs vendor in defendant’s favour in re a p^ 
-of tho-proportj m suit vnlited at Rs 09 but which wns not completed and rrgrsW* 
was nlso nut tn ovidonco field that notwithstanding that tho value of ‘ 
propertj which tho document purported to convoy was loss than Rs 100, a 
•of the property if it was made In n document could onlj he made by n u'K', 
torn! .instrument under 8 54 of tho Tmnsfer of Property Act, but having ! rega , 
<lo section 91 of tho I \idenco Act, it might 'bo used ns evidence of tho natuio oa 
terms of itho tnmsnction which fell through to corroborate the plaintiffs swr 
that the defendant negotiated for tho purclia«o of tho property -from tho'tfWVv 
ofthe plaintiff who had titlo to tho property BmjahaUaw Akhoy, 30 Tad w 
251 Evidence of prior contract of salo is ndmi83i bio whore tho sale has 
to take offect for want of registered conveyance Vq Afijat-v Ma Dttn , 

Jj T 78=81 Ind Cas 837- A T <R 1921 Pang 214 'Whew unregistered a*" 
of sale is inadmissible in oyulonco oth^r evidence of'the contract of sale is 
admissible Parmcvlm v Autar Smqh, 3Enh L ,7 1 73 , Bayqn v TantoW 
i5P L It 1919 Tho plaintiff can rclyaipon an oml salo nccompninefl b$j j . 

■very of possession in a ense whoro n pale deed wits executed an cvidence'thsrr 
dor n consideration of a sum Iessthan Rs 100 but not registered Bheo Pty , 
*v JRaja Muhammad, 20 O C 33 — 38 Ind Cns C71 A\hon tho'propcrty * , 
is Iessthan Rs 100 in value nnd the tnlo is e/Tectcd or completed by delivery ^ 
possession, there is no reason why tho 'transaction should not be evidenced ny 
.writing in tho temiB-of a conveyance even though ‘the document is.not regi q ter 
The document does not confer nnd is merely evidentiary, but having -regard , 
.section 91 of ithe Evidence Act it may be the onlyovidenco of thomaturea 
terms of the transaction, though that section .would not exclude proof of •the » 
of the delivery of 'possession Shaikh' Jumannr Mahommed 21 C 7v N - 1 ‘ t 
A.n oral evidence do show that the transaction 0 Tec ted by ntrgistpredwed/tnoub 
it ipurpoTted to be n sale, was renllv a mortgage is not admissible via Jw'*' 
Ma Nwai Pank 34 Ind Cas 153=9'Bur L T 174 A vendee of immovnWe 
property under n registered deed if required do prove his title must do so y 
.the production of the deed or bvthe foundation dor the admission of . wwnHjty 
evidence with regard to it No oral evidence of that sale can be adduced under 
sectiontOl.of the Evidence Act Safar Ah v Mohesh 23 C E J 
i Can 956 After acknowledging the receipt of consideration in the deecixjr sa , 
m vendor ns not estopped from showing that he hod actually -received ithe con 
sidemtion stated uni the deed Putin v Nand Kishore, 25 Ina Las 

Deposition Since the act of deposing is a physical act which can always 
be proved by any one who Jias heard the statement being made, the tact oi 
deposing might be proved bv any one who has seen and beard ‘the L^tnes® 
Qanamthr-v Salharayappa 115 Ind Cas 147= A I R 19--9 Mad 187 3 
under Order 18, vule 5, C P Code, it is necessary that the deposition ot a witness 
in an annealable case m order to bind him to ihe statement recorded therein 
should ^be read over to him This provision is mandatory and ntifc directory 
The omission to do so renders the deposition inadmissible m evidence agam^ 
hun SSTK— * trial for perjury Mn . W of the Evince -M-flUy 
oral evidence of its contents Emperor v Nabob All 51 C JX-*> Ur : li J 
ine7,= «l Tnd Cas 803 , see Hl60 Imam Dm v Niamut Ullali, l'Lah 
M "Cas f.30 afov» Deb .6 C ¥61-8 C L « 292, Omen? 

oj .ires 968 , but see Elahi Baksha v Emperor 45 C 825= 27 'C E J 
Ss« W NI646- 45 Ind Cas 258-19 Cr t, J 498 In ordinal? 
a Magistrate trying 1 criminal chargomnsMSke down 'the evidence and then tn" 
.record thna maL is the only admissible proof of What was saidlbut inm mmnW 
trial the Magistrate need not generally record 'the evidence raid -*>»* 
no obligation is'laid nponlthc Judge or presiding ofheer by law to reduce- depose 
turns or statements to-writing they may betproved by'the presiding oflieer or m 
•TwrBons -Who heard tthem, in order to establish the fact that they'were 
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Howard v fiusfanyt, Rat Un Cr C 334 The accused was charged- m the S* 
alternate o with having given false evidence either beforo the chief constable m 
n polite investigation or before a Magistrate m a criminal trial Held that 1 the' 
sUitement made to the chief constable bj the accused, and reduced by him to 
anting; was not admissible in evidence against the accused, the only evidence- 
as to such statement that would boudtmssible for the purposes of such a case as 
the present being the oral testimony of the constable, who could however, refresh 
Ins memory by referring to the statement reduced bj him to writing , and that 
the oral evidence of the contents of the accused & deposition at the trial before 
the Magistrate was inadmissible under this section Queen Empress v Bdpu 
Narnm, Rnt Un Cr C 401 Under section 91 of the Evidence Act the 
document embodying the deposition is the only evidence of the statement 
charged having been made under section 80 of the same Act, it is admissible 
only when it was taken in accordance with law hadir Pakiri v, Emperor, IS 
Cr L X 966 = 42Tnd Cas 320 

Confession- The oraLconfcasion of. hia guilt made by an accused before 
a Magistrate was inadmissible in evidence Emperor \ Alarutt, 2LBom L R 
1065 One S stated to a Bench, of Magistrates that, be was willing to compromise 
a case pending in their Court tl the opposite part} paid him Rupees nine seven 
of Which were paid to their Peshkar The Peshkar was sent for and admitted 
having received Rupees five from S, but when he wn3 prosecuted he denied the 
receipt of the mono> One ot the Magistrates was examined and proved the 
confession Held, that the statement of S was not a complaint but a confession of 
guiltpunishflblo under 8-161, Penal Code, nnd>should.have been recorded like a 
confession Held further dint tha. statement of. the Peshkar being recorded 
when departmental onquirywas going on was not a matter required by law to 
lie in. writing, and section 91 of the Evidence Act had no appbcation The 
Magistrate therefore was competent to prove the confession Haidar Roza y 
King Emperor, 12 A. L J 306 =*36 A 222=15 Cr L. J 569=25 Xml Cas, 32 1L 
Where statements made by- an accused person are- inadmissible in evidence^ 
secondary evidence o£ the contents of those statements are inadmissible also 
under, this section Queen Empress v Pi ran, 9 M 224=2 Weir 125, Keg v 
Mi Rolan, 10 B H C 166 The confession of an accused person made to a 
Magistrate holding an enquiry is a matter required by low to be reduced to the 
form of a document within the meaning of section 91 of tha Evidence Act, and 
no eiidencacan be given ofthe'terms of such a confession, except the record, 
it any made under s 364, of the Code of Criminal Procedure King Emperor y 
Qulabu, 11 A L J 286=14 CrX J 211*=19Ind Cas 307=35 A. 260 

Acknowledgment of debt Secondary evidence of the contents of an 
acknowledgment, used to keep nine a cause of action, beyond the ordinary period 
of limitation, can be. given Where the original is proved to have been lo^t or 
destroyed the effect otparagrapb 2 of section 19 of the Limitation Act of 1877 
not being absolutely and always to exclude secondary evidence in such a case 
Para 2 of the above section belongs to that branch of the law of evidence 
contained m section 91 of the Evidence Act Shambu Nath v Ram Ckandia 
Stiha 12 C 267 Section 19 of the Limitation Act (XV of 1877) says clearly 
that oral evidence of the contents of an acknowledgment may not be received 
norhas the Act made 1 any saving of acknowledgments received or given back 
before the Act came into operation- Z/iulnissa v Motidei ,*12 B 268 

Search, list. A search list is not evidence of the facts stated therein and 
this section, therefore has no application to it It is simply a declaration, not 
- on oath or affirmation or subject to cross examination, made by a police officer 

! and the persons present at the search, that certain formalities were observed and 

' certain events took, place- Oral evidence may, therefore, be given as to, what 

* took place at the time of the search. Public Prosecutor \ Saralu Chennayn, 

? 2 Weirs. 776 This section< presupposes that, where n certain matter is required 

y by law to be reduced to writing the writing 19 itself evidence of the matter so 

* reduced and the section does not ' apply if the writing is not evidence of the 
matter A search list is not evidence of the matter 9 tilted therein and it does 

\ not therefore exclude oral evidence <r£ such matter Public Prosecutor y Sarabu. 
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b 1UJ, Criminal I ro Code, is proper evidence of the matter* winch it 'hoow 
contain, tit, tho properties fouml ami the place where they were found /'» rt 
Mamtnndb 2 Weir 17 — 2 Weir 515 The provisions of tins section do notnpPo 
to tho case of a search list prepared under » 101 of the Criminal Procedure Cod 
In re Solat iVaxi, 8 Inti Gas 178-21 M L I 281-11 Cr l* I 570 

Application of Bection 91 to an oral statement made by a witness 
Police officer "In discussing the non npplicnbilitv of section 91 of the fcfl 
dene© Act to nn oral statement made by a witness to n police officer and eaten?” 
b) him m Ins special diary I shall show that tho distinction between the owl 
statement made by the witness and entry in the diary is a distinction in sum 
tance The argument that the use of nn oral statement made hj a witness to 8° 
investigating police officor when reduced to tlu form of a document is imulmis' 1 
bio by section 91 of the Evidence Act, is not free from Haws flic argument nj 
the first place cannot establish that section 1G2 of the present Code of Chmiff" 
Procedure prohibits tho use of oral statements made by n witness to the 
investigating officer and that is the point in question In the second p! sc ^ 
section 91 of the Indian Evidence Act has no application to nn oral statement 
made to nn investigating police officer, for it is not n matter which 13 rei u|r ?J 
by law to be reduced to the form of document (see Req v bttnm C hand, 11 B R 
C R 120 and Empress v halt Churn 8 C 154) In the third place the entry 
in the diary of tne police officer, correctly speaking is not the statement either 
oral or written by the witness for any legal purpose It is by habit of thought 
induced in those who have constantly to deal with the depositions of witnesses 
that the entrj in diary is mistaken for the statement made by a witness by the 
application of the true 'statement to such entry inordinary pnrlnnce This cal* 
for some elucidation No one can doubt that speech and writing are two «> s 
tinct objective entities perceptible by two different senses Speech is beard by 
the ear and writing is seen by the eye A deaf person is not a po mJe 
witness to a speech nor a blind person to n writing Both are means for exp** 
smg ideas A may state orally that n certain event happend or may write that it 
happened , but m order to constitute the oral or the written statement of A to be 
his act in the eye of the law it must have been made with n consenting mind 
as lus own juristic act A making an oral statement within the bearing of 
B, C and D The oral statement of it under section 8 illustration ( c ) of the 
Evidence Act, is a fact, and by section 60 of that Act it must be proved by 
direct evidence which is the statement by B C and D that they heard A 9ay so 
and so Now suppose that when A made that oral statement, B took it down in 
writing Can B be allowed when called as a witness to prove the oral statement 
made by A, within his hearing, to produce his own writipg and to depose that 
this is the statement which A made l In my opinion he cannot be allowed to 
do so to prove the oral statement made to him by A It can make no 
difference if B happens to be an investigating police officer If he is called to 
prove an oral statement made to him by A, his direct testimony will be the 
statement that he heard A say so and so, and his entry in the diary will m no 
way be regarded as the act of A which is nought to be proved The case of 
statement made by a witness before a Court is differ jit His oral statement is 
required by law to be reduced to the form of a document, and that writing 
which in fact is the act of presiding officer of the Court is, the consequence of 
the consent of the witness, deemed to lepresent his own oral statement and bis 
own juristic act ’ Per Karamat Husain J in Rustam v King Empetor , 7 A 
L J 468 (481) 

Exception 1 A presumption of due appointment to office is 1 used by 
showing that the person is acting notoriously as such officer This strictly 
involves two elements ’first the acting secondly the notoriety or openness of 
such action, or, ft9 sometimes put, the repute of being such officer But often 
the first element alone is mentioned .ns essential Greenl Ev § 38(a) This 
presumption is based on tho jihitmu omnia prasutmtniur rile esse ada, that* 
that will be presumed to have been done which ought to have been done The 
general rule is that where the contents of a writing are desired to be proved, the 
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writing itself must be produced, or its absence is sufficiently accounted for S 91 
before other evidence of its contents can be admitted Gieenl Ev § 503(a) 

For similar reason, and from the strong presumption arising, from the undis 
turbed exercise of a public office, that the appomtmont to it is valid it is not in 
general, necessary to prove the written appointments of public officer* All who 
are proved to have acted as such aie presumed to have been duly appointed to 
the office until the contrary appears, audit is not material how the question 
arises, whether in a civil or ertmm a! case nor whether the officer is or is not a 
party to the record 12 v Gordon, 2 Leach Cr C 531 , Berryman v U tie, 4 T R 
366, MQabeq v Alston 2 JI A W 206, 211 Radford v McIntosh UK 632 
Gross v Kaye 6 T R 663 James v Bnnvn 5B A Aid 243, R v Jones, 2 
Campb 131, R v Vereht, 3 Campb 432, Greenl Ei § 5G3(<7) 

Exception 2 Copy of the Will and the copy of the grant of administration 
together form the probate Dclany v Rahamat Ah 32 C 710 (713) = 9 C W N 
ccxxm section 2(f) of the Indian succession Act AAA/A of I92o An executor 
can not assert or rely on his right in any Court without showing that he has pre 
viously established it in the Probate Division the usual proof of which is, the pro 
duction of a copy of the Will by which lie is appointed, certified under the seal of 
the Court This is usually called the pi obate or letters testamentary In other 
words nothing but the probate (or letters of administration with the, Will annexed, 
when no executor is therein appointed, or the appointment of executor fills), or 
other proof tantamount thereto of the admission of the Will in theProbite 
Division is leg il evidence of the Will m any question respecting personality 
IVilliam on Executor lllh Ed 20G It can only he granted to an executor Behan/ 

Lallv Jaqgo Mohan, 4 C 1 Probite of a Will can not be refused oil the 
ground simply that it I's what lawyers in ancient time called 'inofficious” 

Jlammal v Kakalkoh 22 C W N 315 =>43 Ind Cns 20S Under tins txcep 
turn the contents of a Will of which a probate lias been granted may be proved 
by the probate Section 227 of the Indian Succession Act ( XXXIX of 1925) 
lays down that probate of a Will when granted, establishes the Will from 
the de Uh of the testator uul renders valid all interim (hate nets of the executor ns 
such But this section does not apply to the Wills of Muhammadans ns well 
ns to the Wills of the Hindus, Buddhist- Sikhs or Jamas who do not belong to 
the Provinces of Bengal, Attain or Bihir and Orissa ot who do not live witlun 
the local limits of the ordinary origin al civil jurisdiction of the High Courts of 
Judicature \t Madns and Bombay The property vests in the executor by 
virtue of the Will not of the probate The Will gives property to the executor , 
the grint of nroh ite is the method which the law sptci illy prov ides for e tabli h 
ing the Will feo long as the probate exists it is effi ctual for that purpose 
Anmal Lochun v Aihuttun 1 C 3(i0 (3C2) The law on the subject is the same as 
in Lnglind In re E ehcl Joshua Abraham, 21 B 1 J9 Probate is an eviden 
till ceremony Smith v Mtllei , 1 T R ISO Qannpatfu lyct v Suamnli 30 
M 375 Mathm atlas v Quathtas 10 B 168 Jehangci v huhbai, 27 B 231 
B'lt Ilnknr v Mantel la! 12 B G21 The probite is only conclusive ns to the 
ippomtment of executors and tin v iluhty of the contents of the W'dl Ilor 
musjee v Bai Dhannbat 12 II 1G1 II hicf er v Hume 7 II L C 121, Brajnath 
\ inandamoi/ee SB L R O C 208 Ilnlganqatlhai v bakuarltat, 26 B 702 
Chmtaman v luttn Chandra 11 B 5S9 Ihc probite shows that it wi* duly 
cxoeultd by the executor BUahangana v Htnendra 17 C W N 145=16 
Ind Cns 18 

Explanation I The ltamin,, on this head say s 1/r Korton ' must be 
sought for in works on contract etc ^nfhee it here to -ay that n contract or 
grmt or disposition m ly as well as lie executed by several ns bv one document 
lake tho fun ill tr in tinci of n contract the lerm*> of which nre to l>e gathered 
from a s< no- of b lt< rs p i« mg between the pnrtte® Wen v Itrnnett l Taunt 
169 Jarf son v Low« 1 Um„ 9 PhtlUmore v Ba*~y 1 Camp 513 1 1 arnrr 
v II elhnqton 25 L T Cb <>02 hellnnty \ Dcfruham, 15 Ch D 481 It will 
sullice if tlu contract can b midi out in all its Urms from any writings of the 
parts proaidcd such VYritmgs contain intern il evidence connecting them to- 
gether S)>*i rd/ju v C otUnlt 20 Ch D 90, Taylor § 1020 \n enTilope of 
110 
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a letter m which the name of one of the parties is written is sufficiently con 

nected with the letter Pcaicev Qa, hie,, (1*97) 1 Q B G88, Taylor § 10-« 
It is sufficient if the contract c in be plainly made out, in nil its torins, 
any writings of the party, or eun from lus correspondence But it shall 
collected irom the writings, verbal testimony not being admissible to suppy 
any defects or omissions in the written evidence Boudtll v Drunimona, 
East IP, Oteenl tv § 2G8 Cox\ Middleton 23 h J Ch G18, lUgmn v 
Whoi ton, 24 L J Ch 4G Caddie 1 v Shiamoie, 3 Jur N S tlt>3 

Telegrams "Telegraphic messages are instruments of evidence for vnrioiw 
purposes and are governed by the same general iuIcs which are applied to otn 
writings If there be any diffeu nee it results from the fact that messages ax 
hist written by the c >onder ind ire again w ntten by the operator at the otn 
end of the line thus causing the inquiry winch is the original The origin 
message, whatever it nny be, must be produced it being the best evidence 
and in case of its loss or of inabilitv to produce it from any other causf 
nest best evidence the nature of the case will admit of, must be furnished 
there was a copy of the message existing it should be produced, if not then 1 
contents of the message should be shown by parol testimony Scott and Jam 9 ' 
on Telegraphs § 340 311 Many cases are cited in the above work from wn> 
it la held that in all controversies between the sender of the message, nntl , _ 
company the original message is the one left it the office by the party senct o 
it but where a man sends a proposition to another man by telegraph nna „ 
reply iccepting the offer the original message so far as binding the accepto 
concerned is the copy delivered to him at the other end The message 
comnmmc ifced to the acceptor and Ins leply as delivered to the operator to 
returned are what would govern tn construing the contract, provided both pa j 
voluntarily and of their own accord sent their messages by the telegrapn 
thus adopted the company as their agent So when a contract is man j 
telegraph which must be in writing bv the Statute of Frauds, if the pn ^ 
authorize their agents either in writing or by parol, to make a propositio ^ 
one side and the other party accepts it through the telegraph that constii 
contract in writing under the Statute of Frauds because each party authori 
agent, the company or the comp my 8 operator to write for him and «* 
difference whether tint operator writes the offer or the iceeptance m the presence 
of his principal and by his express direction with a ste ®* ,P r wire a 

nttiched lo an oulinnr, penl.oMe. or whether h» P«.J» » 
thousand miles long In either case the thought is commun ( j,ir ere ncc tliat 

by use of the finger resting upon the pen nor doe, it make any ^ 

in one case common record ink is used while in the other k ,i nt the 
ffmd known ns ilectricity, performs the office We know that lay tuc 

admirable sy stem regulating the govt rnment of the telegraphic companies, the 
onginal despatch is preserved and may be at all times procured for the proper 
purposes The papi r filed nt the office from whieli the message is sent is of 
course the original, and that which is received by the person to whom lt '™ 98 T 
nurports to be a cSp> If the despitch is nought to be used m «*£*»** 
original must be proved and its execution proved precisely oa any other 
inent or its nb enco accounted for in the same mode before the copy an w 
received Houle,, v Whipple, 48 N H 483, Bur, Jones § 53 By tin deeded 
weight of authority the question whether the communication w»nt in or trie on® 
nceived is to be deemed the origin il depends upon which party is responsible 
for its transmission , in other word upon the question for whom the telegrapn 
company i agent If there is but a single communication tin despatch ft* 
delivi red at the place of destination is the best evidence In such case me 
teli graph company is the «ender s agent but if the message were sent in response 
to a miuc«t by letter to telegraph an ply it appears to us that the compam 
would lie the receiver « agent and the despatch as handed for transmission w 
original And generally m controvert-, nn 0 mg lietween Fender and the recover 
when tho coimnnv can be considered the agent of the Binder of the message 
dm liu>8<nge received at the place of destination is to bo deemed tho origins 
Baric f v I enront 6 B>j <jo 20 Vt 127, lhirr Jones § 210 In proving a c0 ”, 
tract by telegram the best evidence istht telegram contanmif, the offer as receive 
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nt the point of destination and the despatch containing the acceptance as delivered S 91 
for transmission Dm r Jones § 210 

Broker’s hooks and bought and sold notes A broker when ho closes a 
negotiation, ns the common agent of both parties usually enters it in his bu«i 
nos? books and gives to each party a copj of the entry or note or memorandum 
of the transaction The note which he gives to the seller is called the sold note 
and that which he gives to the buyer is called the bought note \ ide Benjamin on 
Sales § 276 A broker is often spoken of is l middle man or negotiator between 
two parties {Story on Agency p 29, Fairhev Fenton E R 5 Ex p 169) He 
frequently acts ns agent of each 'The engagement of a broker is like that of 
a pros}, a factor agent, but with this difference that the broker being employed 
by persons who have opposite interests to manage, he is ns it were agent for 
both the ono and the other to negotiate the commerce or affair in which he 
concerns himself Thus his agreement is twofold and consists in being faithful 
to nil the parties in execution of what every one of them entrusts him with ' 

{Domai, Bk I, tit 17, cited in Story on Agency, p 2 S, in notes) But prim a 
rdy he is deemed merely the agent of the party by whom he is originally 
employed fo make the otherside liable to pay him brokerage, it must we 
think, bo shown that he has been employed by such party to ict for 
him, or that in th* contract such party has agreed to pay the brokerage 
The Municipal Corporation of Bombay v Cuter ji, 20 B 124 129 130 The 
bought and sold notes ordinarily does not constitute a contract of sale, hut only 
servo the purpose of recording it Ditrgav Bhajan Lall, 31 C 614 (P C) = 8 
C W N 489=15 M L J m.Jadu Rai v Bhabatarn , 17 C 173 (177) In 
Jumna Das v Snnath Roy, 17 C 176 (N ) Mr Justice Trevelyan said “If the 
parties have intended to reduce all the terms of the contract into writing, then 
no parol evidence is admissible but if they intend only to reduce into writing 
a portion of the terms of the contract, then I think they are entitled to give 
parol evidence of the terms which they did not intend to reduce into writing 
Now when bought and =old notes are exchanged, is it usually intended that 
these notes should constitute the whole of the contract ? I think not Mr 
Benjamin in his work on the law of 'sales’ lays down as the result of the autho 
rities that the bought and sold notes do not constitute the contract I think 
this proposition is clearly borne out by the case of Sciinright v Archrhold 20 
L J Q B 529=17 Q B 115 (See especially the decision of Mr Justice Ei h 
in that case], and also by the case of Portonv Crofts 33 L J C P 189 In 
both these cases the distinction between making a contract and n memorandum 
showing that the contract has been mndo is pointed out The result of those 
caseo is that broker's > otes as a memorandum may satisfy the Statute of Frauds, 
but not exclude parol evidence In Cla> ton v Shau , 9 B L R 252 Su Bichat d 
Coach, and Markby treated the bought and sold notes, not ns the contract 
hut as information sent by the broker to his principals Of course bought and 
sold notes unob]ected to may be evidence of contract but they do not necessarily 
constitute the whole contract Although they differ, Clarion v Shan supra 
shows that parol evidence of the contract may be given ” In Jadu Jiai 
v Bhubotaran 17 C 173, 195 Tigot J said “It niav perhaps be a question 
looking at the case of Come v Jtamfrcy 3 M I A 448 w hieh governs this 
Court whether in Calcutta bought and sold notes do not by custom presumably 
constitute tho contract unless this bo disproved once the authority of the broker 
is established ’ Son al«o Ralh v Coramally 14 B 102 But where there is a 
variance between n bought and sold notes there is no contract Qrcson v Ruck 
4 Q B 737 (747) Where bought and sold notes have been falsified the plaintiff 
is entitled to fnll back on his original contract Dnrqa Prosad v Bhajan Ah 
31 C 614 (P C)=8C W N 489 For a fuller discussion as regards the evi 
dentiary value of bought and sold notes Vide 8 C W N ccxxx and ccxxxvnt 
A contract intended to have been entered into between the plaintiff and the 
defendant, was entered by a mistake on the part of the broker, m tho sold npte 
ns having been made between a third person and tho defendant In a suit 
brought by tho plaintiff on the contract, oral evidence was given to show that the 
contract was re ily made between the plaintiff and the defendant. The Judge of 
tho Small Cause Court found that the mistake did not mislead the defendant, and 
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S 91. judgment in favour of tin pi mtilf continguit on the opinion of the Higk 
Court ns to whither tlio mistake in tin sold nolowas n Imr to tin. plaintiff* 
for (IiunnLc* on tin lontrm t Held tlmt then wu« ft con tract lictwifn tho parties for 
breach of which th< plaintiff could sue for damagr"* Mahomed Ilho>/\ Until #} «f 
-0 C b5l In t/« S ham \ Shot r 1 (nothin Cheth >/ 1C W h 1/1 = 270 4^3 
(P C) n contract , was mmli through n lirol or for llie purUm°e of n quantil) oj 
paddy nt n fU'UUd priu Flic bought and sold not* s were in I ngh h The e oId 
note was the Respond* nt nml taken with the bought note to the 

Appellant 1// Sham Sholc who Ik fore signing wrote thereon in Chinese ‘jellow 
nee will not Ik accept* d will not accept if wet The r* spomlont did not know 
Chinese and did not notice the addition until after dispute lh* pnlaJ 
supplied contained a consider \bh quantity of yellow rice The appellant took 
delivery of part hut nfu«c*l the rn-t 1 lie r< spomlont sued for breach ot 
contract and damages Held tbit the (ontrict was not concluded until the 
bought and sold notes had been signed Pliny were the onl\ evidence of w>* 
contract If the one did not agree with the other a contract would not be proved 
by them and therefore the suit failed ^ee nl=o Mrghiaj \ Durr/a hi C 57 

Explanation II Where n document is executed in several parts, eicb 
partis primary evidence of the document Where n docmw nt is executed m 
counterpart each counterpart hemp execute*! by one or sonic of the parties only 
each counterput is primary evidence ns against the parties executing it Stt 
tion 62 Ltfd I As an instance of this explanation tnko bills of excnanfr p » 
of which there are usually executed called the 1st 2nd, and 3rd of exchange 
and bills of lading which nro usually in duplicate, often in triplicate * lde 
illustration (c) A or/ Ei 2G9 

Explanation HI The facts referred to m this section arc the term* (a) 
a contract (b) of grant (c) of a disposition of property If therefore a document 
relates exclusively to something other than any of these facts as for instance 
if it he a simple receipt illustration (e) or if though it be the written contra-* 
etc, {Siecpitlhf v Tokaram 7 W R C R 331) it relates to some other mdep pn 
dent fact a« tor instance the payment of the consideration money flllustrvh 01 ' 
(<1)J the f irt of pay ment may be proved orally ns well as by writing A receipt 15 
thus frequently proved, notwithstanding it is also evidenced by wn mg Smith 
V Young 4 C imp 439 Sai/cr v Ola^fop, 2 Ex 409 Etcms v Mot gem 2 C & J 
P33 Rambert v Cohen 4 Lsp 213 A receipt is not a * on tract or a grnnt or 
disposition of property within tin meaning of this section and it does not 
preclude other evidence of payment Sardar Singh v Iqbal Nat mn 80 Ind Cas 
57 The mere existence of an unstamped receipt which is inadmissible in evi 
dence does not preyent other evidence being given to prove discharge by pay 
ment Ramprosad v Natliu 08 Ind C is 494 Where a document relied on 
as evidencing a prior mortgage by deposit of title deeds is held to constitute a 
simple mortgage by itself and being unregistered, to be inadmissible in evidence 
under section 49 of the Registration Act other evidence is admissible to prove 
the terms of the equitable mor/gige md section 91 of the Evidence Act is no 
bar to the reception of such evidence Etumalai v Balakudhna 44 M 9C F >= 
41 M L J 297 An occupancy t* nant relinquished his holding and signed a 
memorandum of the relinquishment in a hook 1 ept by the landholder showing 
transactions between him and the tenant The memorandum was not btampeo 
or registered Held that the relinquishment was not required bv this section 
be in writing but nu„ht be made verbally or in wntin b or by action, and 0 
mi^bt be proved ahundi <ven if the memorandum were inadmissible in evidence* 
as to winch the Court expressed no opinion Rai Singh v Vansitlart A W W 
1889 3 A receipt for rent is not a contract and the law does not require it to P® 
in writing Moh v il Iadho 1 C P L R 16 The consideration for a contrw* 
i« not one of its terms within the meaning of this section Promt Chandra f 
Cheinq Ah 1C L T 320=33 C 607 = 11 C W N 62 AY here a receipt ftj 
earnest money is not admis ible m evidence payment of the amount can b® 
proved alnindi by virtue of section 91 of the Evidence Act Chhutan v •A*'" 
no* ^t, 18 v R 1917 = 28 P W R 1917, see nleo Sharaf Ah v JoganW 
98 P R 1916 



rUBLIC DOCUMENTS 


925 


Existence ns distinguished from terms of contracts, or of n grant or any other b 91, 
disposition of property Extrinsic evidence is sometimes admissible to prove 
the existence as distinguished from the terms of n transaction or relitionship 
which 1ms Ik on reduced imo wntin*. Thus tho existent of a partnership may 
be shown without pioducing the deed ( Udcrson v Clai/, 1 Stork It 40 i) , 

P/up Ei 40") I his section provides that when the terms of n contract, grant 
or iti position of property, have been reduced to the form of n document, no 
evidence shall be given in proof of the terms of such a contract gnntordts 
position of property except the document itself This liowiver rifeis onI> to 
the method of proof of the terms of contract grant or disposition of property, 
it does not exclude other proof of the transaction itself and this being «o, the 
Courts are entitled to consider the other evidence adduced m proof of the tran 
Motion Iff ytalhdnman'S Fmjtd Allaf Htvnam A. I R 1922 P 222 The 
fict of i pirtition lm\ing taken place ma> he proved hy oral evidence, although 
the dc\ d emliodjing tho terms of the partition can not be proved for want of 
re„i tralion Bi'Juui Das v Dam Smqh 34 P L R (Lnh ) 48 = 61 Ind Cis 
399 \\ here the origin ll deed of relinquishment or surrender where there Ins 

Inen a writing is not produced section 91 of the Evidence Act unlil r ns m the 
cn e of documents required to lie in writing onlj bars proof of the terms of the 
surrender except bj «econdarv evidence within the meaning of section 08 but 
not proof of the matter itself 1 outer v Secrctanj of Stale 13 L W 230=61 
Ind Civ* 8 >2 \\ hr re nil unregistered deed of lease is rejected as being in 
admissible m proof of ft lease there is nothing to prevent the evidence of wit 
nesses who speak to the existence of the rcl Uionship of landlord and tenant 
between the p irties being admitted A tenancj can be proved without proving 
the lease if then be an} Aaqo \ Tulaiavi , 49 Ind Cas 843 Where the 
pi unt m r suit for ren showed that the suit was not bised cxclueivel} on a 
Aabuhqat executed 1»> tho defendant, but nl«o on the collection of rent, and 
the plaintiff did not produce the Kabttlu/al, but filed collection papers to prove 
tlmt the defendant wis holding nt the rate claimed by the plaintiff in the year 
collection papers were admissible in evidence ns the} were not put in pioof of 
the terms of the Aabuhmt and section 91 of the evidence Act did rot apply 
A rat} at is presumed to hold in an} } carat the same rent as m the preceding 
voar Goitn Sankor v Mutual Alt, 2 Ind Cas G36 Though nn unregistered 
deed c innot be looked nt as to establish the sale of immoveable propert) it ean 
be looked at as tvidcnci of the pavinent of nione} Sambu Hanmanla v JSlama 
Karat/on, 13 Bom L R SC7 = 33 B 438 Although the terms of the partition 
deed can not he proved b} parol evidence, still it can be proved b} oral evi 
deuce that the properties claimed b> the plaintiff ns ihe joint fnnulv property 
are separate or joint properties Chhota Laly Malio/orc 19 Bom L R 322 = 

41 B 460 = 40 Ind Cas 83 It is doubtful whether the 'terms of a contract” 
include the date of the contract jl/a IJla v Maunq Slmc 9 Bur L T 250 The 
mere fact tint the parties signed the award would t ot constitute it a deed or parti 
tion 1 ver> case must be decided upon its own facts and the real question is 
whether n document m question is a true award of arbitrators or merely a 
deed of partition by the parties them elves disguised in the form of an award in 
order to e cape payment of stamp duty Under section 91 Evidence Act the only 
evidence that can be tendered of the erms of a document would be the document 
itself, but there is nothing in thatsetion to prevent plaintiffs from proving aliuudi 
tint a partition took place between S and D though of course plaintiffs could 
not be entitled to give s cc ondar} evidence of the details of such partition Sitkh 
Dial v Mam Haw 29 P R 1915=27 Ind Cas 489=29 P L R 1916 

Public documents Public documents are in general given no exclu-ivo 
authority by law as instruments of evidence Thus an entry of marriage (rums 
v Moigan 2 C A J 453 Ii v IT tlson 3 F P 119) or of the nationality 
of a 'ship (I? v Seferq I R 1C C R 264) in a public register or the certi 
ficatc of the registration of a company (Agricultural Cattle Co v Fitzqerald 
1(> Q. B 432 , Ii v Langton 2 Q B D 296) Flap Ei p 509 The fact of 
birth, baptism marrnge, death or burial ma} be proved b} parol tostimon}, 

“though a narrative or memorandum of the e events ma} have been entered m 
registers which the law required to be kept ” The reason for the above is that 
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S 92 the existence or contents o! these registers form no part of the fnct to be proved, 
find the entry is no more than a collator il or subsequent memomi of the 
which nifty furnish a s ntisfactorv ami convenient mode of proof, but cm not 
exclude other evidence, though its non production may afford ground for sernti 
mzing such evidence with more than ordinary care Juanda s v Fram)i, 7 
H C B 45 p 03 Fvan v Morgan, 2 C tlJ 433 , It v Alison, R & R l*"), 
Lady Ltmenck, v Loul Lunerir! , 32 L 7 P AM 22, Taylor Vol I 5th 
Ed 413 

92 When the teims of iny such contrict, grant oi other 
disposition of piopeity, or any mattei re 
Exclusion of cvi quiied by law to be reduced to the foim of a 

men? ° ° n agrCC document, have been pioved lccoiding to the 

I ist section, no evidence of any oial agreement 
or statunent shall be admitted, as between the parties to any such 
instrument oi then lepie&entatives in interest, foi the purpo se of 
contradicting, vaiying adding to, or subtracting fiom, its terms 
Proviso (/) — Any fact may be proved which would invih 
date any document, oi which would entitle any peison to any 
decree or ordei lehting thereto such as fiaud, intimidation, illega- 
lity, w ant of due execution, want of capacity m any contacting 
party, *[want oi fulure] of consideration, or mistake in fict or law 
Proviso (2) — The existence of my sepaiate oi il agiecinent 
as to any matter on which a document is silent, and which is not 
inconsistent with its terms, may be proved In considering 
whether or not this proviso ipplies, the Court shall have regard 
to the degree of foimality of the document 

Proviso (J)— The existence of any separite oral agi cement, 
constituting a condition piecedent to the attaching of any obhgx- 
tion undei any such contract, grint Oi disposition of property, may 
be pioved 

Proviso ( 4 ) — The existence, of any distinct subsequent oral 
agieement to rescind oi modify any such contract, grant oi disposi- 
tion of pioperty, may be proved, except in cases m whtch such 
contiact, grant or disposition of propeitj is by law requited to be 
in wilting, or has been registeied according to the law in foice for 
the time being as to the icgistrition of documents 

Proviso (5) — An} usage or custom by which incidents not 
expressly mentioned in anj contract arc usually annexed to con- 
tracts of that description, mav be pioved 

PrOv ulcd that the annexing of such incident w ould not be 
repugnant to, or inconsistent with, the express terms of the 
contract 

Proviso (6) — An> fact may be proved which shows in what 
manner the language of a document is related to existing facts 

T-tio wonts ' want or failure* were substituted for the words “ want of 
tnuurc ” bj s. 8 of the Indian Evidence Act Amendment Act, 1872 (18 of 1872) 



PRINCIPLE 02? 

mutilation* S 92 

(a) A policy of insurincc iselhcUd on goods f *m ships from Calcutta to 
I X) a don ' The goods are ship pul in a particular ship which is lost I he fact 
that that pirtiuilar ship «a-. oinUy evupted from the policy cimiot be proved 
(fc) \ ngnes nb olutily m writing to pay 15 Rs 1 00U on the first March, 

1875 The fact tint at the Mme tune an oral agreement was made that the 
mono) should not lie pud till the thirty first Mirch cannot be proved 

(r) An esttte c tiled “th It impure tei estito is sold bj adoMwhich 
contains a map of the property sold ihe f\ct that land not included m the map 
had alwa>s been ri„anlcd as part of the estate and was meant to piss by the 
deed cannot be proved 

Id) A enters into a written contract with 15 to work certain mines the 
property of 15 upon certain terms A was induced to do bo by a nusrepresenta 
tiou of 15 s ns to thur value llus fact may bo proved 

(r) A institutes a suit against 15 for the specific performance of n contract, 
and also prajs that the contract may be reformed as to one of its provisions 
ns that provision was inserted in it by mistake A may prove that such a 
mistake was made as would by law entitle him to have the contract reformed 

(f) A orders goods of 15 by a letter in which nothing is said ns to the time 
of payment, and accepts the goods on delivery B sues A foi the price A 
maj show that the goods were supplied on credit for a term still uncxpirid 

(^) A sells B a hor-e and vcrbnllj warrants him sound A gives B a 
paper in thc^o words ‘ Bought of A n horse for Its 500 ’ B may prove the 
verbal warranty 

(/<) A lures lodgings of B, and gives B a card on winch is written—' Rooms 
Rs 200 a month' A inij prove a verbal agreement that these terms were to 
include partial board 

A Ivwea lodging* oi 15 for a >m, wnd a tegultwlj stamped agreement drawn 
up bj an nttorncj, is miulc between them It is silent on tbi subject of board 
A maj not prove that board was included in the term verbally 

(i) A applies to B for n debt dui to A bj "ending n receipt for the money 
B keeps the receipt and docs not send the money In n suit foi the amount A 
may prove this 

(f) A and B make a contract in writing to take effect upon the happen 
ing of a certain contingency The writing is left with B, who sues A upon it 
A may show the circumstances under which it wns delivered 

Principle The pnnciplo underlying this section is the same as that 
underlying section 91 ihe process of embody ing the terms of a jural act in a 
single memorial may bo termed the Integration of tho act, t c , its formation 
from scattered parts into nn integral documentary unity The practie il conse 
quence of tins is that Us scattered parts in their former and incolmte shape, 
have no longer any jural effect they are replaced by a single embodiment of the 
act In other words when a jural net is embodied in n single memorial all 
other utterances of tho parties on that topic are leg illy immaterial for the 
purpose of determining what are the terms of their net 11 tgmore § 2425 So 
there is n general rule, sometimes spoken of ns the “ oinl evidence rule ", w hicli 
declares evidence, the effect of which is to vary the terms of a written instrument, 
or to change cut down or alter the effect thereof, to be inadmissible J/t- 
helvcifs Ev § 293 I be rule is bised upon nn assumed intention on the part of 
the contracting parties evidenced by the existence of the written contract, to place 
themselves nbovo the uncertainties of oral testimony, and on n disinclination of 
the Courts to defeat this object When per ons express their agreements in 
writing it is for the express purpose of getting rid of any mdefimtcncss, and to 
put their ideas in such shape that there can be no misunderstanding which so 
often occurs where reliance is placed upon oral statements Writl/n contracts 
presumes deliberation upon the part of the contracting parties, and it is natural 
tint they should be treated with careful consideration by the Courts, and with n 
disinclinilion to disturb the condition of matters aa embodied m them by tin 
act of the parties Ihe general rule, therefore, precludes the introduction o* 
testimony to show that the parties meant other than th^y have said m 
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S 92 writing itself But it sometimes happens tlmt writings are procured to be 
executed by fraud, or do not contain nil the n„ru. men ts between the jnrtiM, 
1m mg been used onlv to cover certain matters, vrhtlo others are left to owl 
Understanding, or tliero mnj Iw other circmn a tances which make it iinju t to 
confine tho parties strictly to writings made Ih tween them In such ci^ea the 
Courts base admitted oral testimony, not for the purpose of varying tho terms 
of tho written instrument itself but for the purpose of prosing facts which nlM 
the standing of the p irtics with respect to tho w ritmgs 1 heso casi s a re usual!) 
treated ns c\<. itions to tho gt nernl rule though not strictly such 1/e Kehegs 
Endencc § 291 1 he rule is ancient Lord Huron said ' I ho law will not couple 

uid mingle m tttors of specialty which ts of tho higher account, with matter of 
averment which is of inferior account m law * (Bticon’a l/ormis, Ite„ 2d) 
would be inconvemont that matters in writing made by aducc ami on con 
sideration, ami which finally import the ccrtim truth ot tlio agreement of th” 
parties should be controlled l»y averment of the p irtics to be proved by the 
uncertain te trniony of slippay memory ” Countess of Rutland s Out •> 
Coke, 2a b 

Scope of the section When the terms of a contract grant or other dispo i 
tion of property have been reduced to writing by the parties, it is to be eonaidertu 
as containing all those terms and therefore there can be between tho partis 
and their representatives, or successors in interests, no evidence of the term? 
of the contract grant or other disposition of property, other than the contents 
of the writing The same rule r, applicable Where any matter required by lw 
to be reduced to the form of a document has been so reduced { I ide section 91 1 
In Picketing v Dowson, 4 Tiunt 779, 7bC O/bbs J «a»d “I hold tb it if a man 
brings me a horse and makes any representation whatever of his quality mil 
soundness and ifterwards we agree in writing for the purchase of the horse 
that shortens or corrects the representatives mil whatever terms ire not con 
tamed in the (written) contract do not bind the sellei, and must 5 c struck out of 
the case” So “where the whole matter parses in parol all that passes miy 
some times be taken together as forming parcel of the contract But u 
the contrict be in the end reduced into writing nothing which is not 
found in the writing can be considered ns t part of tile contract Per Abbott 
C J Hi ham \ Old 2 B &,C 627 634 see also per Part c B in Knight V 
Bather, 16 M 4, W 66 , section 91 supt a It ia a moat import mt rule &iys 
Lotd Blacl bum in An</cll v Duke $2 L 1 Rep N S 320 that where there 
is a contract in writing it should not be added to if the written contract ia 
intended to be the record of all tho terms agreed upon between the parties 
A\ here there is i collntt r d contr vet the written contract does not contain the 
whole ot the terms If igniorc & 242a In this connection it should hi oh 
served that it is not a rule ot evidence becau c it has nothing to do with the 
piobition valui of one fact ns persuading us of tho probable existence of mother 
tact It is a rule of substantive law because it deals with tin question where 
and in what sources and materials arc to be found the terms of a jural ael 
In the next place tins rule h i no neces ary relation to my rule of law requiring 
acts to be done with a particular foimality such as writing Wigm jtc § 2425 
The rule relied on by the plaintiffs only applies where the parties to an agree 
nient reduce it to wilting and agree or intend that that writing shall be their 
agreement Per Pollock C B in Hams v Pickett, 4 H & N 1, 7 “lhc 
rule is perfectly clear «aid Lord Therlow th at where there io a deed in writing, 
it will admit of no contract that is not part of the deed Iinham v Child 1 
Bro C C 92 So ' when two parties enter into a contract and put it into 
single writing, tint writing determines, the terms of the bargain Pet Marlin 
B an Langton v Iliggins, 4 II & N 401 40S see also Eden v Blake 13 u 
& \V 614(618), Biounv Bjron 3E &B 703 

The admissibility of oral evidence to vary the 6 rins of a written document 
etc is not governed bv the Fn^h-h Law but by tlus Act and hence, inorder 
that oral evidt nee may be admissible it must come under one or other of the 
provi ions of this section Harok Chan l V Bisfoin Clt under SOWN 101 
rhe language of this section 19 says M> held “not quite fre from ambigudV 
the words No evidence of any oral agreement or statement shall be admitted a* 
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between the parties to any such instrument, etc correspond with nnd have clear § 92 
reference to the words 'contiact, grant or other disposition of property’ in the 
beginning of the section , but their application to any matter required by law 
to be reduced to the form of a document is not so ev ident If the matter re- 
quired by law to be reduced to writing b~ 1 deposition, foi example, evidence ot 
an or il statement appears to be admissible for the purpose of contradicting 
the writing in ca->cs other than thos^ included m the provisos that follow ' 

Field Ci 7th Ed 271 But according to Mi Justice If oodroffe theic is no such 
contradiction Section 91 deals with three classes of documents inmelj (1) 
contract, grant, or nnj other disposition of piopeity the terms of which have 
been reduced to the form of a document, ( 2 ) contrict, grvnt or any other dis 
position of propertj, the terms of which arc required by law to be reduced to 
the form of a document nnd (3) any other matters such as deposition of 
witness confessions etc, which are required by l\w to be reduced to the form 
of a document So the reduction of an act to a writing, so as to bring it under 
SLctjon 91 may be made as well for an unilateral act (1 c an act involving a 
single pirty onlj)as for a bilateral act (1 e an act involving two or mote 
parties) bection 92 unlike s 91 dials only with those matters whiih me either 
conti acts, grant or other disposition of propeities(t c bilateral acts) which have 
been reduced to the form of a document by the parties as well as those bilateral 
acts which the law requires to be reduced to the form of a contrict Therefore 
tin se acts or matters must be contracts gi ints or other disposition of property 
So this section does not include such matters which the law requires to be 
reduced to the form of a document which are not contracts grants or other 
disposition of propertj If 'oodroffe Ev Sth Ed Gil The deposition of a wit 
ness does not fall within this s& tion nnd oral evidence is admissible to contradict 
the deposition so recorded The presumption ratsed by section 80 is onlj a 
rebuttable one Field E> 1th Ed 27/, \\ oodroffe Ei p 611 Section 92 is aho 
not applicable to umlater il acts of private persons 

Parol evidence of a verbal transaction is not excluded by the fact that a 
writing was made concerning or rel iting to it, unless such writing was m fact 
the transaction itself, nnd not merely a note or memorandum of it, or portion 
of the transaction Cool Cas Ev 340 In Allen v Fink, 4 M & M 140 
Loid Abmga G D said The general principle is quite true that if there has 

been a parol agreement, whieh is afterwards reduced bj the parties into writing 
that writing alone must be looked to ascertain the terms of the contract, but 
the principle does not apply here , there was no evidence of an) agreement by 
the plaintiff that the whole contract should be reduced into writing by tlio defen 
dint , the contract is hrst concluded b> parol and afterwards the paper is drawn 
up which appears to have been meant merely ns a memorandum of the trnn 
saction or an informal leceipt for the money, not as containing the terms of the 
contract itself ’ This section docs not prevent a putj to a contract from 
•showing by oral evidence that the consideration is different from that de cribed 
in the contract What is not allowed by the section is to contradict the terms of 
the document Abdulin v Mating Nc 1191ml Gas 738 = A I It 1929 Rang 
240 While ordinarily ornl evidence would bo excluded by a written document 
by virtue of section 92 of the Indian Evidence Act or any law for the time 
being m force, yet in ca=e where the Delian Agriculturists Relief Act applies that 
bar ceases to operate and the Court can make enquiries, the bar of statutory pro 
hibition no longer exi ting because of section 10 A of that Act Dada v Bahiiu 
29 Bom Xi R 1419 = 10") Ind Cas 7 r i4=A I R 1927 Bom G27 lhis section 
merely pre cribes a rule of evidence it docs not better the Court s power to 
arrive at tho true meaning and eftret of a transaction in the light of all the 
surrounding circumstances Ihtnna v Anrain 107 Ind Cas GjS See nl 0 
Bujnath v flaju Valley, 2G Bom L R 7b7 = 4bM L T 339 (I* C) In a stut 
on promissory note, the defendant c in prove a separate oral agreement that a 
condition precedent to the attaching of any obligation to the contract evidenced 
by the prcmis-orj note was that there should not be any obligation attaching 
r „_ under it unless there was a final balance of account on certain transactions 
> against the defendant winch he failed to pay Bhogi v Rfihon, 50 A 754«°G 
J A L J GOG 
117 
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S 92 rim firms of u io<j tend instrument c imiot be contradicted or vartedbj 

am unregistered writm„, where tin ron trad rr^ulnliiij* tin rtcrlits of Urn 
is in i renter* d dominant, that ngmlend dm imiPiit »iu«t laud and govern 
those rights until \ ira d hy unothir n^Hfired doctimi at or by n jtidicid dxi 
-ion Shtbn Pto\ml \ Snnarrwha 11 Ind ( m HI Onl evidence 13 not 
idmmsibl to pr<>\( un ngnunont between mortgagor and mortgagca whereby 
u contract < nut mud in tin regi-tered mort^n^ed bond was «j»lit up J ,w j 
Un> mm) \ S w it humor 2 » C I, I 21-11 ( lb2~21 C \\ N 740 OrU 

evidt nee h minus ihle to show tint a tnoil n %i( s pos c ssiou of a certain p'ot 
w n t i imuntod b\ tin payment of i urtain amount of mowy Haul Ham v 
hi a Hum 1"> A h 1 2*»7— »*) \ Ion \\ In ip a jurtition died was orient fls 
to certain puldv liMon^iiif, to the family w hull wa* «ub equt utly “ought to be j 
divided Hr hi that oral evident win ad mi ihh uadi r the pioyi-ions of ection ! 
02 cl (2) of tin In linn I udrncc Act to how that m fact the paddy had not 
hoon divide d by th p trillion dud Dmaiwtnt I! dtl tar y llajn Oupala, 1 h »» 

129 — 11 Ind ( is 712 1 he Inn in ludn pom rally h a codified law, anu e o 

fir tin a Iji lIi\* liu i-> cone rind tin co li a nro ixhnti five, not only as to 
the rubs to be follow! d but nho as to tho extent of the direction vested in tfie 
f emits lheroi litth innlo„y hi tween the '.taint of tins codified law and the 
position occupied by the common law of Liightnd, and Cotnts of India are not 
justified in n living oi at aiding the statute 1 ui in the Mine wav ns Courts oi 
Lcputy in 1 upland deal with the lidos of common law Hie eflect of «ection J 
is to exclude evidence of tun hind adduced to pi ovo an or ll agreement ot 
which proof is forbidden l» the section including the circiim fnnttal evident® 
eh lived from the icts uid conduct; of the parties to the instrument in qm bon 
whereas oril evilence of mortage is put forwud whether it be to wholly 
supplant or merely to mppliment tho t< rms of a written mIo, clearly there i j 
conti ulietion of or an addition to the written evidence of the transaction* and 
that is sufficient to bring s 92 into operation I lie word conti adict in tin 
section must be given its ordinary meaning and therefore the distinct on drft«' 11 
by Messrs Im»r All ind U ooilroflc t i- that we cannot vaiv add to ot 
sublricfc fiom the writfi n evidence of the terms of a tians lotion but we may 
wholly contiaelict it by proof of m entirely different contemporaneous or u 
agiccment is not sound Qti/annal\ Sttatam 3 N L R J9 

Integration of bilateral documents The mere circuinstmce tlmt some 
writing has been made by parties for the bitter it collection of the terms of 
tin ir transaction does not it elf make that writing the sole memorial of the 
tr insaction even to the extent coveieef by the wilting iftere may fr (ye b<*en 
no integration it all mspite of the wutten not* s i e no attempt to make the 
writing embody the tiannetion or any pail of it bur merely to f urn i h an mil 
to the w l itei s u collection or a written ad mi ion for tin other puty s satishc 
tion lhe cast ntinl idea umuns foi it th it the writing is something distinct 
Irom the iransiction it elf IT iqmore § 2439 Dnhton v Statl 4 Fsp 1G3, 
LamthotUmi \ Tnnbudac 2M A b 424 Doc \ tat tu right 3 B it Alii o26 
Allrn v Pm! 4M AW 140, R \ II > angle 2 \ dE »14 A\ hen the pirties 
during their negotiations reieh a fin d i 0 ieem< nt but provide therein th it the 
terms shall be reduced to a single memorial, the failure to execute such an 
agreed memorial does not preclude iesort to the prior negotiations to ascertain 
and mforci thor terms for the subsequent reduction to a memorial vv as i 
separable i ondition and leaves the pnoi agreement valid until supplanted 
II ir/j»oie § 2429 s o a writing winch is inertly a memorandum referring to an 
oial agree ment between the parties doe not preclude the puties from showing 
the full contr ict as or illy agreed upon If the document l meiely a m moran 
•turn and it dot s not appeal that it w is intended to contain ill the teims of the 
s„uemcnt ltetweon the pmties parol evidence a to the agreenit nt is admissible 
t he f itt that a writing exists docs not shut out oral testimony unless it appears 
tbit the writing w is lutcmltd to embody tho terms of the agreement and «peA 
*or the parties VcKehcij s El & 297 

atrreem ar V a * integration > General test for applying the Rule, Collateral 
g cement The mo t usual con troy eisy aris°3 m cis^ of pntnl integration/ 
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i c , when n certain part of a ti inaction has boon embodied in n single writing S 92 
but Another part 1 ms be* n It ft in some oilier form Here obviously the rim 
ngaui-t di pitting tin t<rms of the document will be applicable to ®o much of 
tho trail-action us is ®o embodied hut not to the remainder It is of course 
incorrect to a time tint what w is not o unbodied was in truth a put of th t 
Mine trail sic tt on it may Ime been a totally di tmet Iran action mereh com 
tiding m tun* Tor example a banl r it an intmien with a promote i, who 
cornea from a distant uty and compressi ill tin ir affairs into a short interview 
tnai within the -amt Inlfhonr i„n lrtiolts of incorpor ition authorize an 
ourdtaft a «ign a n»ortg ige and jom in a committees repoit to stoc! holder® 

Or a purchia r of land negotiating with a hrokei may at the same sitting 
ncC pt a deed of grint of one pieci of lind and appoint the brokei his agent 
to soli another puce In -nth in-t mces tin. trails ictmns an ®o chnrly distimt 
that each om ifinUgrtt.l will certain 1\ lx < mho lied m nritin., wholly dis 
tinct from the others ind regardless, of win tlur tin others are rediued to writing 
at all, uid no controversy can plausibly uri®. But in those nist mces m 
which a negotiation conceins one general subject— such is the purchase of a 
singh lot of land having building- on it— and jit s \trnl mor or le«s stpa 
ruble features of bir^un the \alu Uion between the writing and the whole 
birgam is u-nally diflicult to ft-eertttn and forms a perpetually recurring 
controversy To say tint tho question i whethci the parties intended to em 
body 4 the whole of the Iran action"’ or onl> a put h therefore hardly coriect 
hoc m o bv hypothesis that the wntin-, eloes represent the wh dc what wis finally 
done on tho subject covered by it and because to assume tint the subject not 
colored was a part’ of the ti in -action colored would be mconsi tant and 
would ini oil e holding that the writing which embodies the Innsaction docs 
not embody that part of it Mor. coructly, the enquiry is whether the writin„ 
was intended to con r n ccitnm subject of negotiation, for if it was not, then 
tho writing does not imbodi the trm-action on that -abject and one of the 
circumst nice •> of decision will lie wlutlm the one subject is so associated witli 
the others that they in m effect pirt-’ of the same transaction and therefore 
if l educed to writing at all they mu t be governed by the sime writing In 
®c arching for a gtnrrd test for this enquiry three propo-itions it leist uc 
capiblo of being generally hud down (1) whether a particulir subj ct of ne^o 
tiation is embodied hi the writing d< |*ends wholly upon the intent of the 
parties tin rote In llu- re pe<t tin contract is between loluntiry intt 0 ri 
tion and integration by law Hue the paities aio not obliged to embody 
their trinsaetion in l sui 0 li document yet they mai if they choose Hence 
it became- merely a question uluther they luuc intemled to do =o (2) Ibis 
intent must be sou Jit where alway® intent mu t be ®ought namely, m the 
conduct and language of tlio pit tus iml the surrounding circum tinees Hie 
document alone will not suthce Wlnt it was intended to eoicr cannot be 
known till we know what then w \- to cover The question being whether 
certain subjects of negotiation weic intended to be covered wi must conipm 
the writing and tlio negotiations before we cm determine whether they weie 
in fict coicied (3) In dt elding upon this intent the chief ami most -iti fac 
tory index foi the Tiulge is found in tin cuoumstince whether or not the parti 
cular element of tho all. god e\trm ie negotiation is dealt with it all in writing 
If it is mentioned covered oi dealt with m the writing, then pre umubly the 
writing was meant to lepnsent allot the transactions on tliat clement, if it is 
not then probably the writing was not intended to embody that Jemcnt of 
tbo negotiation U tymoic t? 2130 Iia d cWj a Plumme), 2 1> A Aid 710 7">0, 

Balt/btj T sud win re there i- a written agreement between the partes it is 
naturally to be expected that it will contain ill the terms of their bargain 
But if it is entirely -di nt is to tin terms of quitting, it may let in the custom 
of the country as to lb it p irtieul ir If however, it specifies any of tho-e terms, 
w e mu t then go by thcleicnionr Ditlson \ Zt uma 10 0 B 602, 610 
M here the writing covers only part of the trail® ictions b< tween the partie* 
and theie are oral agreements relating to the same subject, ®uch igi cements ** 
may be shown If it appears that the parties did not intend the wilting to 
embody all the trail-actions be*wcen them, the rule i® that «uth trnn actions 
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IV t< r/nfi of a to„if<nd instrument c innot bn contradicted or vamd h? 
in\ unregistered uritm„ win r< the i onlrnct rr guhum,, (ho rights of the pvties 
is m ire„Htorid doniiuint Mint n^i-dertd document inti'll hind nml govern 
those rights until \ imd lu miothtr registered donum nt or by n judicial did 
sum Slnba I msn l \ S aninrewlrn II Lid (its j H Oral evidence is n°5 
idmissibl to pmvi an tt"ri i inr'iit botnet ii mortgagor and mortgagee vvhiroby 
i lontrnct lontmnd m the registered mort,.n„cd bond wns split up JLwj 
Hannan y Swat hn mar 2>( LI 21 It ( li>2 = 21 ( \\ N 710 Or u 
e\ nli net h iidnus-obli to slum tbit n mort„n^it s posse siou of a certain plot 
w l* b riuinnfod by (lit payment of i urtmn iiniount of motif j hold lUw* ' 
M a ham l> A L I 2i7-»‘l V lull \\ hi re n p irtition deed w as «ilcnt ju 
to ( orLnin piddv belonging to tin faimh w hit h was sub oqm ntly c oil„ht to bt 
diwdtd Hr/ 1 lb it oi it ev u truer u ns admi'—i hit umh r the provisions of ection 

92 cl (2) of tin Iiuli in I yid< nee Act to “bon that m fact the paddy hid not 
been di\nhd by lb partition dud Dminsumt h (ft liar \ Ham Oopala, 4 Tj »» 
529— U Ltd < is 712 ilu law m India gent rally i-, a rod tiled lan, and o 
fir ns the iljecti\c lm is i one nml the codi s are tvbau tiye, not only as to 
tin rules to Ih follom d hut al o as to tin extent of tlio direction ye ted in the 
Courts riurei Utlh wmb»„y h< tween the stains of tins codified Ian and the 
position occujnod by the common hn of l ngl ind and Courts of India arc not 
jiistifiul in r< living m avoiding the statute liw in the ‘•line w i\ as Courts or 
Equity in I ti„lunl deal with ilie mles of common law I he eflect of section *1- 
is to exclude eyidenco of i\cr\ kind adduced to pioye m or il agnomen* of 
yvluch proof is forbidden by the section iiieluding the cirtuni tnntial eyidenco 
diuycd from the lets and conduct of the parties to the in trument in quo tion 
when as onl evidence of mort„ ige is put formal whether it bt to wholly 
supplant or merely to suppbmcnt the t< rms of a written sale, clemly there ^ J 
contrulietion ot or in addition to the written evidence of the tr ins action, and 
that is sufficient to luing s 92 into operation Hie word 'conti adict in th<* 
section must he given its ordinary meaning and theicfore the distinct on dra« n 
by Messrs Imir Alt mil fl ooclroffi, n , that we cannot yaiy add to 0T 
subti ict fiom the wutten evidi nee of the teims of a trnns iction but we nai* 
wholly contradict it by proof of an entirely different contcmpormeon or al 
igrccment is not sound On/aimal v Sitatcim 3N L R 18 


Integration of bilateral documents The meie cireumstince that some 
writing has been made by parties foi the bettir iccollection of the terms of 
tin ir transaction does not itself mike that writing the sole memorial of the 
transaction ey< n to the extent covered by the wilting 1 here may hiye been 
no inti grntion at all inspite of the wutten notes i e no attempt to male the 
writing embody tin tian action or any paitoiit bur merely to f urn l h an aul 
to the avutei & recollection oi a written adrni ion for the other puty s> satisfac 
don 1 he cssuitnl idea remains foi it that the writing is uompt lung distinct 
from the irans> iction it olt II njmore § 2429 Dttlison v SUuJ > 4 Esp lb 1 * 
hamsbotlum y Tnnbmlqe 2M ilS 434, Due \ Oat taught 3 B ii Aid 320 
Allen \ Pml 4 M A \V 14U ft \ II tangle, 3 A A E 514 \\ hen the parties 
during their negotiations reach a fin al agreement but provide therein that the 
terms shall be reduced to a single munonal, the failure to execute such an 
agreed meinon al does not preclude le^ort to the prior negotiations to a certain 
nml enforce their terms for the subsequent reduction to a memorial was a 
separable condition anil ltives the puoi agreement valid until supplanted 
II 1911101 e § 2429 So a writing winch is merely i memorandum referring to an 
oral agreement between the parties does not preclude the parties from showing 
the full contrict as or illy a D reeil upon If the document is merely i m° in or an 
dutn and it does not appeal thit it was intended to contain all the teims of the 
n„r*ement between the parties parol evidence a« to the agreement is admissible 
Ihc fact that a writing exists do°s not shut out oial testimony unle&s it ajipeirs 
lint the writing was intended to embody the teims of the agreement and spent 
loi tin pinics W hehet/ i, 27t §297 


Partial 

agreement 


integration General test for applying the Rule, Collateral 
1 lie mo t usual controversy arises in cas of putial integration/ 
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i r where n certain part of a transaction has been embodied in n single writing S 92 
hut another part h i« been h ft in come other form Here obvioitsh the rule 
n„ain*t disputing the terms of the document will bo applicable to c o much of 
the trui action as is so embodied hut not to the remainder Jt is of cour e 
lncomet to lu-nmp tint what w is not *-o embodir d «ib in truth a pmt of (h t 
«amo tmnsiction it mnj have tyvn a totilly distinct tr in action, merely com 
tiding in time Tor cxnmpln abinlu at an interview with a promoter, who 
conies fiom tv dtM ant city and u»mpw*>ses ill then affair into a short inter, icw 
mu within the same Inlf hour a,n articles of imorporation, authorize an 
overdraft n sign n mort„ ige ami join in a com nut tie’s repoit to stoclholdti* 

Or a purchass r of lmd negotiating with a broket may at tlu same sitting: 
accept u deed of gr mt of ono piece of land and appoint the broker his agent 
to sell another piece In such m>«t im.es the transactions arc so clcailj distinct 
that each out if inkgritod will certainly Ik unboiled in writing wholly dis 
tinct from the others and rc^anll ss of win thi 1 tlu others nre reduced to writing 
at all, and no controversy an plaiiaibl> ami But in those instincts in 
which \ negotiation concerns ono general subject — «uch as the purchase of a 
, »mgle lot of land hating buildings on it— and ut viral mor or le«s sejja 
lablc features of bir»ain the valuation betwci n the writing and the whole 
bargain is usually difhcult to nseertun, and forms i perpetu illy recurring 
controversy lo ui tint the question is whether the parties intended to em 
body ‘ the whole of the transaction ’ or only a pirt is thoioforc hardly couect, 
lieciu^o by hypothecs that the wntm„ d ies represent the whole what wis fin illy 
done on the subject coven d hj it , and bicuiso to assume tint the subject not 
covered was a ‘part’ of the trin action colored would be incansi tant and 
would involve holding that the writin 0 which embodies the trin fiction docs 
not embody that pirt of it Mon coriectly the enquiry is whether the writing 
was intended to coier a cut im subject ot negotiation for if it was not, then 
the writing does not imbodi the trm«action on that subject and one of the 
circumslmces of (lection will hi win thei the one subj< ct is c o associated with 
the others that they arc m cfhct f p ills ’ of the same transition md therefore 
if 1 educed to wilting at all they must be governed by the same writing In 
circbmg for a g<mril test for this enquiiy, three propositions at lci3t aro 
capihlo of being generally lmd down (1) whether a particular Mihj ct of no* o 
tiation is unbodied by the wilting dtjiends wholly upon the intuit of the 
jiarties thereto In tins risjeit tlu contnst is between voluntary intc„ri 
tion and integration by law IIuc the parties aro not obliged to embody 
thou trin&action in i single document, yet they mnv it liny choose Hence 
it becomes mcicly a question whether they hive intended to do so (2) *1 his 
intent must b" sought when alwiys intent must be ought namely, in the 
conduct and langua_( of tlu piitus and tlio surrounding oiroumst inccs Hie 
document alone will not sulhce Whit it was intended to cover cannot bo 
known till we l now what then was to cover The quo tion being whether 
ccitnm subjects of negoti ition weie intended to bo covered we must comp iro 
tho writing ind the negotiations before wo can determine whether they wen 
m fict covered (3) In deciding upon this inte nt the chief and most *> itisfic 
tory index for the Tiulge is found in tho urcumstmce whether or not the pirti 
cular element of tho alleged c\ti insic negotiation is dealt with at all m writing 
If it is mentioned covered oi de dt with in tho writing, then pie°umibly the 
writing wis meant to u present all of llie tr ins actions on that element if it 
not tlien probably the writing was not intended to embody that, element of 
the negotiation H iqmote § 213») In il ebb v Plummet, 2 B A Aid 71G, 7 r A> 

Babjbij f sud ‘where tlu ic w i written agreement between the p irt es, it is 
naturally to be expected tint it will contun ill the terms of their bargain 
But if it is entirely «ih nt is to the terms of quitting, it mav let in the custom 
of the country ns to that p irticulit If however, it spt< ifies any of those terms, 
we must then go by the le is* alone Du! son v Zi tmia 10 C B 002 610 
M here the writing covers only pait of the transactions between the jiai ties 
and theie are oril ngieements relating to the same subject such ngiecments 
may be shown If it appe us tbit the parties did not intend the wilting to 
embody all the trail-actions be‘ween them, the rule is th it such trail actions as 
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S, 92 not purport to In mvcnd by tin dociim. nt hut whWi mipplrmcnl er cor 
plrto it mn> Ik proved 1 f « rr n„nm, linn i« no v iryiiq of the Urn’ tf 1 
wntl< n instrument It i* only h<tnu*-< it Inn Iw* n rought to ftnteli th m 
to cover cn«i « thnt it in vt r w n mt» ml. .1 to con r tlmi a o have thr* njip'tr. nt 
iXLiplioii to it Ai»> oml ngr<< mont ri luting to tin do< mm nt it elf and iri' 
“Un-iqm nt to it nmj lioflmwi* Mich nn agreement n*. only mohfyuif *** 
cimung or in some wny «fn < tin}, tin writim n^nennnt i* thus nrlmi d<» 
Coe \ IlniJitf 72 N ^ III hmuflne \ IvitJuig to 6 (»ni) (Mia*-*) 2<d> 
(row V lord \l tgntt r t Him A Ado! t» r r I r n/ htHhltfjht'l&lA* N Ch. 
122 -Then nn romi prculinritn « in tin npjdicilion of tlm prmcipl They 
»ri"e out of otln r rubs of Inn not ronnupd with Midenrc, which prevent th 
introduction of thnt nlncli ro fnr n* tlie rub •* of online* go, would be fldnii** 
**>bli lhtH it is Ik I<l though tlie mitlionti s nn conilietmg tint where a 
contmct ib Mich ns tho mint of fraud* rt .puns to f»o in writing no collthnl 
oml n„rc« me nt mil i» nllowe.l to lx ehown Hill \ lihtfe 97 N } 2Jfi I 11 
t\l o In Id tlmt the collateral ornl njm mrnt must haw nn imh pendent con-*! 
ih ration in order to h. ml in ip i hh ( or \ Ihlhy 72 N \ 111 As n P 1 ™ 

ciplo «f th< Inn of contract* it would pc m thnt no colluteril agreement wouW 
he of nil) ilhct in modifying the original tinliss there was n consideration to 
support it nnd thee decisions nro then fore strict!* logicnl J/i htht'?* 

§290 

Parol evidence rule— Nature of Notwilli tamlmg the phraseology 
generally employed in the cases n luting to what i* called the ' Parol IN nh act 
rule it poems to he true that very few of them illu tnite anything in the Ian °* 
evidence Ihej nro mainly concerue<l with questions about the legal cfT.ct and 
implications, in point of sub tantnc law of requiring or ngre. mg upon a writing' 
or with the principles governing tho eon truetion of documents or the Ithe, and 
not with the monly evidential quality or operation of <\tnnsic fact-, ornnj ruh a 
of law relating to these As when it is snid that parol evidence is not mlmi <W L 
to add to a AV ill a form of «ajing ilmt you cannot give to an j thing* 3 

being part of a Will, which bas tho required foam of a \\ ill I lie reason (hit 
evidence is not ulmi'-sible is that tbo fact v\ ludi it toid* to prove is of no imP° T 
tnnee M Iiencver the suhstautivo law does give edict to «uch a fact as in the 
case of fraud, then of com o it may be proved But the rules ot evidence arc 
in no respect different in two cases the did. rence is that a giound of action or 
defence is open in one case which is not open in the other J/iayer Cas Ei 2nd 
Ed 820 

As between the parties to such instruments Hie parties to the suit 
weie not the parties to tho note nnd contract Ihe rule which excludes parol 
testimony for tho purpose of varying or contradicting a written contract, is 
combined to the parties to the contract, or othei privies and does not prevent 
strangers thereto from intro lucing such evidence 1 Gtcenl Ev § 279 Mo 
Master \ Ins Co of North America, 5"» N Y 222 Eilqeilt/ \ Emerson 23 N Y 
555, badger v Jones, 12 Pick 371 The pi untiff was not a party to the note 
and contract between Wilson and the defendant and was therefore not bound 
by it If it speaks falsely, or fails to speak the whole truth he is not to blame, 
and can show the truth even by the testimony of one of the parties who is legally 
bound by its terms We think that the evidence was properly admitted ’ ler 
Qaidner J in hellog v Thompson 142 Mass 7G So the rule under consideration 
is applied only in suits between the parties to instrument as they alone are to 
blame if the writing contains what was not intended, or omits that which it should 
h iv c contained It cannot affect third pei sons, who af it were otherwise might be 
prejudiced by things recited an the writings, contrary to the truth through the ig 
norance c arelessnr s&, or fiaud of parties and who therefore ought not to be 
precluded from proving the truth however contradictory to the written statements 
of others Gieenl Ei § 279 Holt v Colh/et L B 16 Ch D 718, Chemical E 
if Co v Hon aid IDO Mass 496 Taylor § 1149 R v Cheadlc 3 B A Aid 833 

exception in favour of strangers is to present a fraudulent operation of the 

^seTwh n i the,r r, S hts ra, J lor v Baleiu m > 10 Borb 582 Tbere are ma J n7 
men hold that m a controversy between a party to an instrument and a 
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Granger to it, cither p irtv may show that the instrument does not speak the 
truth, and th it the gener il rule does not appl} n= it dots in ca«i s where the 
controversy ans(.» between the parties to an instrument which t!u\ have nude 
the written mi mortal of their agreement Venable \ Thompson, 11 Ala 117 , 
Pan ell \ Yount/ 51 Ala >18 Burt Jones § 449 It is to be observed however 
that the right of a stringer to var} a written contract In puol is limited to 
r ghto which are indepi ndent of the instrument WodcocI v Robinson, 11S Pa 
503 Btoune Parol Ei § 28 Run Jones § 450 bo that where one, although 
not i part} to the instrument, bases his, claim upon it and seeks to rendu it 
eff* ctive in his favour as agimst the other part} to the. action b} enforcing a 
right originating m the relation established b} it, or which is founded upon it, the 
p irot evidence rule applies Schulz v Plan I niton 141 III 1 16 Sayic a 
Bio flick 17 Minn 367 Hit language of the section in term applies and 
applies, alone \s between the parties, or their reprt sentntiv es in inteiest Accoid 
ingl\ whatever evidence is tendered as to a transaction with a third part}, it 
is not governed b} the section or by the rule of evidence which it contains and 
m such a cast nccordmgl} the ordinir} rules of equitj nnd good conscience como 
into ph) unhampered bv the statutory restriction's ’ Pa Laid Shot in J lainy 
hi/oi v J la Shue La 22 C W N 2 >7 (262) = 4j C 820, Mala! gi v ho Po 
NijCin 114 Ind Cas 676 «* A I R 1929 R S6, Annatla v Uaiqobmd 27 C W 
N 496 Ganqay Pandoo 4 N L R 115 ee al«o lagat Vohon v Ralhal , 2 
C L J 338 Baqeshri v Panclioo 2S A 473 = 3 A L J 314 Chhutlo ' 
Jugqa Stnqh, 8 Ind Cis 501 Ibis section excludes evidence of an} oral agree 
inent for the purpose of contradicting var} ing adding to or subtracting from 
the tc rms of a contract which have bi en reduced to the form of a document ‘ as 
between the parties to any such instrument or their representatives in interest 
In the ca e of 10 A 421 the words quoted above wen construed as mcnm»„ 
between the parties to the instrument on both sales nnd not on one sale onl} as 
between themselves Possibl} this was what was intended in enacting section 92 » 
but it ma> bo oh erved that what the seetton itself sa}3 i-, not tho parties to the 
instrument which puma facie would seem to include tver> one concerned 
Point Gungni/ah v Lmail U B R (1892 — 1896) Vol II 351 J [ul Clinnd v 
Mxdho 10 A 421 ^ee nl«o Tara 1 [once v Slnbnalh G W R 191 , henmora \ 
Snnnava 11 M 213 This section is applicable to an instrument ‘ns between 
tin parties to am such instrument or their representatives m interest’ hut it docs 
not prevent the pioof of a fraudulent dealing with a third person s proport} 
or proof of notice that the propert} purporting to bo nb'Olutcl} convo}cd m fact 
belonged to a third person who was not a part} to the convey ance Mating 
Ivy in v Ma Shue In (1011) 2M M N 30=14 C L, J 27G (P C) = 13BoiP 
E'R 797 = 1 AL J 1184 

Section 92 limits its, operation to cases where the is uc as to the real nature 
of the written transaction arises between tho parties thereto or tin ir pm it * It 
haves out cases of strangers to the instrument wishing to adduce extrinsic 
evidence in order to prove that the red transaction was ditli rent from what 
it purports to lie Sabojt v Ritual Sing, 104 Tnd Cas 73G Mahomed Sultan 
Mohulecn v Initial 101 Ind Cas 053 = 52 M L J 557, Ma Mi v Manny Anna 
lit Ind Cab 832= A I It 1928 Rang 211 Mahomed Ishaq v Pahcmunnaia, A I 
R 1928 Oudh 172 = 5 0 M N 825, Manny Them v Manny Pgn 5 Rang 836 
= 103rnd Gis 731 = A I R 192S Rang G1 hurra \ Koyanti (1925) M \\ N 
214 = 87 rml Cas 216= A I R 1925 Mad 775=43 M L J 2&0 Ilnaji v 
I tsfnui, 1923 Bom 120 Bhullanv Ivhttsht, 21 A I* T 932 Jairan v Lajnaiam 
20 A L J 777, SuhnnrttM v hahpada 45 Ind Cas 13 If a filher as one of 
the joint owners sells, as representing all the other members joint w ith him, thos* 
othi r numbers must Iks trolled ns parties to the docuirent Tiie other members 
of the joint fnmil} cannot dispute tin transaction effected 1>} the manager of the 
fatnil} on the ground that the transaction was renll} n different ono from what it 
nppi ars to tie on tho face of the document Pamachandra v Kaihmalh, 27 Bom 
I R 211=87 Ind C\s 801= V I R 1925 Bom 23S This section nppln s to all 
parti* s to a document whether on tho one side or the other It is not ojien to parties 
to a document on tho same side to prove as against each other, that n document to 
which they ore pirtie , though purporting to be a sale is in rvalit} a mortgage 


92, 
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Mount} Pun \ Mating Vo, 77 Ind ( «*» 92 1, *co nlfo MttMtand y Mntlho Vi m, 
10 \ 121 ^hnnishul \ \hmcd H*rfi 2> A U7, 1/aim*/ Vim \ Mauwj Vo, l 
Uur I T H*0 /, 1 1 ifi \ /i nr; mfi 51 I ml (a** 9o2 , lliMmu v IfollcollOt 
15 *=17 Ind ( a 19J \[e }l,n \ Util /inn 15 I ml Cis (>G7 12G 1* h R 13P® 8 
07 1* K l‘M2 \\ In rt (In tnnsaction i« truly brnnmi i t where tin* furchi *r 
his In »n nth cl* d m tin num of the no mnul jumlin“tr, tin contract would b 
betWi ( n (In iiutmu if pun fi i»ri nn*t tfic \endor, amt in risen of dt pute between the 
nominal nml tin r» il pim.hn~<r tlurc being no writing between them, no dun 
<«llj <ttu arrtsi under Chin action in proving oral agru meat Ijaxttnbn r 
I\t\hai W Rom Xj R lU^Ulml (.ns 3%, h^o nl o Valhammtxl \ Syed K olat 
27 M T29 

\\ h< r* a pnrti to n writt* it contract m Otiiti s a criminal proceeding agnn^ 
inothir pirt\ to such lontrict who h miolyes consideration ami deCermin ition oi 
nliat the c >ntri( t buw>* n tin parti* a wn? no ei idence of any oral agreement or 
statement is admissible m rucIi proccuhng for tho purpo i of con indictin'’' 
\ir>ing adding to or Mibiriu ting from the t* mis of live written contract* unie? 
Mich oral « viiknci is ndmi'-ible under om or more of tlic proyi os to section 9 
of the Evidence \ct IhnltollJ hrclion 92 of th* Lvulcnco Act should not w 
held to apply to criminal proemhn^a m tint the re il pros cutor in nil Widj 
proceedings is the king Emperor who is tin hind of the State fo hoM 
othcrwi o would had to inomihos and inpistici Tltonicy J whero then, i i 
prn Ur* proa* tutor hr a! o must be rt girded as a party for tho purpose of tm 
Return Retd y 'So /llama 8 Ind C is 952*= 11 Cr E J 738“ 3 Jlur " 
i 121 


Terms of any contract, grant or disposition of property It is settled 
that the st item* nt of ihe < onsidcrntion for i transfer of property is not one or 
the terms of the grant within th< meaning of section 92 of the Evidence W 
when the instrument is ovicuted by the tr insfi r only ChaUaicnl ala \ ® n(l 
hhallum fl912) 1 M IV N 1G4 Tins Motion 13 not confined to di po ition 
lnRtiumcnt** hut applus to drciccs iko mil to oral agreements between adicf^* 
bolder and a judgment debtor Rajah of Kalahari \ Minn T cn) utadn, 50 
K97*»(l027) M W N (HO- 105 ind Cas 218- A I R 1927 Mad 911“» 3l i 
I J j3> , Laehn 1 Das > Rannalh 01 Ind Cis 990 44 A 2 j3=»20 A i* \ 
0 r > but m»c tnanda P/ti/av Dtjoij hnshna, 91 Ind Gv> 70i = A I R 102GC« 
013 hire 1 pa ty executed an agreement to work land on Jeise and in sub 1 
quint MUt for lent pleaded tbit the agreement had been executed m pur uince 
of n benanu trinsfer to protect the lind for creditors Held tint oral cndence 
ins adi»i*Mhh to show that there was no grant or disposition at all in law 
Abdul v Min, o Bur L T 2-9o Ind Cas 512 ^ A I R 1920 Rang 94 
Oral ey 1 Wicc i s not uliniasiMe to v try the terms of rcgi tend mortgaged deed 
Telhmall a Satan 58 Ind Cas 30 An instrument varying the absolute terms, 
of \ sale deed cui not be allowed to aflict the sale da.il unless it ts. registered 
ind no onl evidence cm be allowed tu vwy the terms of the deed of «alc Panda 
v Gane'li Da* 1C P L R 81 Ordin inly a solemn and for mil deed can not 
lie Pit ttsuh by parol eudcnce ihreitly con try dieting its terms except in sjhciu 
ea-es wlnro fiau d mistake «nspmv anti other grants iinulnr fo Courts o* 
Equity arc alleged l/r«sis PiaMino if Co v 01 hotf Chttnder \V R (I8t>4) 
>S, Janie* her \ hohert Fiwhcr, CM H C o93 Katlush v Vultt capita 
LB h U872 IS92\ 588 Umedmal v Dam 2 B 517 Stuuth Maliomel 1 
Kahi Pio^ai 21 W II 329 IJn/roollah y Majced 11 R 307 Madh * 
( lmn<b n y Oanmdnar 3BLRAC83-U B R 450 Cohm \ Met 
Bengal 2 A 593 JJInssnwmt Ram \ Baboo Bihen,8W R 33D Biiere * 

1 ey erpion iry lease wa* granted on the 14th Tidy 1893 to fake effect 11 om s 
futuri date tu lull and the li ise as well as the counterpart were duly rtgi 
(<rul and during the negotiation for the ka^-e it w is agreed between the h ot 
ml t\m k^«ee tint in consideration of the lease the litter should pay the 'otto r 
500 nnimnlly for r period which was to expire before the le i c e tnk* v tiltct 
ihUl th it the terms of the agreement is in no w iy mconsi tent with tho e of 
i< im> am| as 8iu.li it was not affected by s 92 of the Iiulnn Lutlc nee Act 
"i ranmniaw ' " — ■ ~ — ~ ' - 


Srccment 


!<I *» v Inina Chalam, 25 M 001 (? C)=29l A 138 But where 
alleged by a party is actually contrary to a deed of gift, it is barrel 
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under tins section Sofdur v Alba,, 5 Ind Gas 49? , see also lushonial v g 
v 1 ishuulas, 9 Ind Ca** 299 , set f l«o Coitayi v Bmjoijt 12 B 335 Onl 
evidence is not admissible to piove tint a document which m terms is m out 
nnd out gift w is re illy meant to he donoho moths Causa Benode Ktshote v 
Aihutosh 16 G W N G66 No onl agreement is admissible under section 92 
of the Evidence Act for the purpose of altering the rent fixed by a legisteied iev*e 
Bidtambai \ Lnlhatullah 2 Ind Cas lbO 


Any matter required by law to be reduced to the form of a document 
Evidence of oral agreement can not ho given for the purpo-c of subtracting from 
the terms of n contnct ledticul to the form of i document Laehmnn Singh \ 
Mai han Patel 4C P L R 151 Under no cucumstances is evuluioe annus 
sihle to prove tho existence of i distinct subsequent oral igieemcnt to lescmd oi 
modify the decrco of C iv il C oui t Section 92 ot the LvuknceAct forbids the 
reception of such evidence whether the dicree be trt ated ns a document em 
bodying tin terms of a disposition of propeitj or not Rat an bintjli v Ranhathtl 
GN L R 123=8 Ind Cns 279 A icgistircd instrument ot mortgige takes 
edict against any onl agreement relitnig to the hypothecated property and 
no parol igreemcnt winch purports to modity teuns of the contrict of moitgice 
by reducing the amount recover ible thereunder by tal ing aw ij the right of 
sale, and by piovidtng for the payment of the leduced debt by a sde of othei 
propertj, cm be proved, in view of the provi ions of section 92 of the Act 
Valia, aj Smghv Rajah Bahia, it Smgli 3 A I J 274 = 11 A W N 1900 117 = 
2b A 509 Where a mortgage decree was sold free fiom lncumhr mce ami a 
portion of the pui chased monej w is left in deposit with the purchaser the latter 
givm h a receipt embodjing the real contnct between the pu tics a ith regaid 
to tho deposit held evidence could not be oflirid of n stpante agieemcnt 
empowering the purchaser to pay off an attaching creditor of the decree 
But ev denco might he let m, to prove tho object foi which the deposit was 
made to explain the meaning of a sentence in tho receipt Rhctudas v Shib 
Nat am 9 0 \V N 178 Oral evidence is not admissible beta ten the parties 
to n deed which purports to lie n mortgage or their representative m mtere t 
to prove tint it wis intended to be a s\le 7a! i xiddui v Al lamnddin, 11 
O C 93 Whore parties enter into a sdedeed, it is not competent to them 
to prove a con tern pormeous oral agreement to reconvej the propertj sold on 
payment of the sum advanced, in the absence of fraud misrepresentation or 
fulurc of consideration, etc rendering the sale invalid Sangira \ llama 
ppa, 11 Bom I, R 1130 = 34 B 59 = 4 Ind Cas 257 This section applies only 
to cises whpie the whole of the teims of the contrict h ivc been intended to be 
leduced into writ ng This is shown by the words idding to which appear m 
that section If it were not for those wonls the Couit should h ivc been inclined 
to hold tint section 92 only excluded evidence contradicting, varying adding 
to or subtractm 0 from such of the terms of i contrict as has been 1 educed into 
writing If the parties have intended to reduce nil the terms of a contrict into 
writing then no pirol evidence is ndmis ible but if they intended onlv to 
reduce into writing, a poition of the terms of the contract they are entitled to 
give pirol evidence of the terms which they did not intend to reduce into 
writing Titntna Dais \ Snnalh Iio,/ 17 C 173 Note I or the purpose of 
showing that i document does not and wis not intended, to contain the whole 
of the contract between the parties, oral evidence may he given W hen cvi 
dence ‘o given conclusively eat iblishes that the whole contnct is contained m 
the document or documents no evidence will be admitted to contradict, \ iry add 
to or subtract from its term" That being so to ascertain the intention of the 
partus all too Court his to do is to con tine the written document or docu 
meats Cohen v Sutherland 17 C 909, Bilinrce Lall y Ramviee, 14 W R 
309 Notvutbst mding a paper wilting which purports to be a contrict may 
hi produced it is till compel nt to tho Court to hnd upon sufficient ei idence 
that the writing is not really the contnct And the right of groundless defence 

does not nfftet the rule itself Rtithna Mudaln/ar v Ammuqa, 7 11 H C R 
189 Brokers notes, n<» n mtmorindum mrv sati fy the Statute of I rands, but 
not exclude parol evidence Bought and sold note unobjected to m ly lie ev t 
•deuce of the contract but they do not ncce sarily constitute the whole contract. 
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Jttmmila* \ S rinnth Hog 17 C * 17 IN , *r» nl J o fhrlon Vmir, D 11 h 11 
“1*1 ^ HI H" •* id nilwil of w-ufttn tunrj morlfrv ‘l*!’ 10 : 

ml* ml III u mi) ncTounl Iiont 1 Ik |nh«n at tin jmu of ml* tnpuon TP* 
mbunmlv found the imom< of the propirtv and -culed th n mount t»> 1>M ai 
tit* iiu forth on net unit of (»o\, mini m <1* ninml* nml on the “ 0(Ur, *I 

Uh nmnimltr which wn** a fixed mn wan to Im> annually pan! lo th* , 
UU-or ns -in-pin* profit 11 k ttiori«n H iss colli etc I from tin tuwnis *« m 
which w«ro tnliMhh timhr n uh (ipieiit ft lhih only 1>\ the proprutor mot 
f,n„or Ihe mortgi„«a •* nllig.d tint, l»v a pub oi|U. nt a rununt iKtwnnf 
pnrii< «, the morl„ i^or w h pin. . .1 m po" c-mn of n pirt of tha mortgagi I P f , c , 
mw* the income win roof was mWIki nt to wijh out tin mimnldibt «' 
that ns the nrrnng* mi nt was not tn fliiper** « nm or i n n \nrntion of the tnof 
or «l t v ulem o wn« nilim «ihl. to provi the transaction /iiw«flroM pT , 
fulst Prowl lit I I >07 lli luilulitv umhrtnhrn by the drawer 
tin Acceptor of n hill of exchniu .1 is m no sens, n joint hilnhU , hut t“ f 
contrict se\<mll) in ilifh n nt wnvi* nml an suhjici to ihfhcult iomhtion u 
th( proM ions of «.Uu>n 112 of the Contrict Act nor those of section v- 
Ihc 1 valence \ctpnclmh tlu acceptor of n hill from proving that he hp'J_ 
recimtl any con i.|< ration for tin lull hut that he incepted »t onl> *^ r 
ncioirmodntmg the drtwer or *omo other p trtv I\ujosc\ /Vie l fan? of ht n T l 


Extrinsic evidence to control document is inadmissible I \ nh.net ® 
oral agreement between the imrtns to a written and r.gi tereii tlocUinen* 
distinctly milling to its terms another n rm which hud hem antic, dcntlv n S rP ‘‘[ 
to ns one of tho sub tnntivc ptrls of the whole contrict witnes ed by Jh 
instrument, is mmlnns-ihlo under section 92 of tho J valence Act Shanml ' 
Iinnnx Ikgitm A W N 18SG, in Ihe rule is that evidence of contempt** 
neous oral agreement to v iry or to contradict a writti n instrument cannot Ik 
admitted Lalhu Ham \ Amu hhan 14 P II 1S89 No evidence of «"/ 
or il agreement i*, under this section admissible to v iry tho terms of a hoWf* 
which is on the face of it an unconditional sale Hamdoolal v lladha Atf"* 
22 W U 1G7 When tho pluntdls brought a suit to recover damages forba*' c % 
of contract, the di fondants sought to show that tho written contrict w is vin et ' 
by adducing parol evidence ns to the matter on which the document was silent 
Held that such evidence was not admissible under section 92 of tho LvulcnC® 
A<t JailuRaiw JDhubotman 17 C INJ Ihe executants of bond ns principals 
are not compt tent to adduce oral evidence of their being mere sureties Aqn 
Stung v A 7 ga Lu Aunq U B R 190G, Evidenco 13 A\ lien the terms of i 
\)Otu\ ate c\e*vr and WTvavnVavgwowa, parol evidence \e wot wdvwi s>vblc to s.Ue’S 
th it it was mi assignment of future rent Ihidoyv loi/iam, 4 C L J 102 The 
oral evidence of intention is not inadmissible for the purpo e of construing ' 
dei d or a cerlumng the intention of the parties ball u>hen v Lc%r 2 Bom 
I R 523=22 A 149 = 4 0 W N 103 Oral evidence to show that one of the 
executants of a bond signed it only as a surety wis not admissible Maiml 
ho v Id Reijatv 5 Rang 108 = 103 Ind Cis 79 = A I R 1927 Rang 19^ 
Where a gitt of the remainder which was invalid under the 'lahomcdan I ait 
was sought to be validated by evidence as to the consent of the donee of the lifr 
estate to such an arrangement Held that such oral evidence was clearlj in 
admissible Nabooma v hliedat Hustaui, I L P 40 M G8=10S Ind Ci 
G37 = A I R 1928 Mad bid Contempoianeous oral agreement not to chaig<* 
compound interest though bond may stipulate therefor and the fact of simph 
interest only being reali ed as a fact cannot entitle a party to_vary effect ox 
written contract Abdul Azi~ v Amanmul AIR 192) Oil 276 Fvnlenc 6 
of conduct of parties is inadmissible to contradict an unambiguous grim 
Cropal v Hamadhai Singh, AIR 1925 Pat 228 see also Kcsho v Thaw 
AIR 1925 Lah 180 A rplinqiushment of leasehold rights conferred on j 
person under a registered instrument can only be efft cted by another register?! 
deed and oral evidence of a surrender or agreement to relinquish is barrid m 
this section harhadji v Gopal, 87 Ind Ca« 29 = A I R 192) Nag 459 W 
t.l? hft Ste » ment ^ which the vendeo was to retain a portion of the consider Uio n 
got possession of the entire property is inconsistent with the tmns of t& e 


4 



EXTRINSIC EVIDENCE TO CONTROL DOCUMENT 937 


registered sale deed and consequent^ under s 92 of the Evidence Act if cannot § 92 
be proved Mnlteuiumi Iijci v Dharmaraja, 94 Ind Cis 302 = (1926) M IV N 
209= A t R 1926 Mad 493 An oral agreement to relinquish the interest on 
the mortgage mono} is inadmissible in evidence under section 92 of the Evidence 
Act Jaaala Piosad v Mohan Lai, 24 A L J 839=97 Ind Cis 162= A 1 R 
1926 All 693 Where the consideration for a sale is entered in the s ile deed at 
a certain figure, an oral agreement between the parties raising the consideration 
amount and leaving the sum with the vendee for litigation purposes h m 
admissible m evidence under section 92 Kattu Mai v Par lab Singh 92 Ind 
Cas 787 = A I R 1926 Oudh 301 In a suit on the basis of a registered 
mortgage deed it is not open to the executants to set up and prove an igree 
ment that the rate of interest to be charged was lower than that agreed upon 
SuUiLalv Mia an, 95 Ind Cis 1019 = A I R 1926 Oudh 273 Evidence 
of subsequent or il agreement not to charge compound interest is inadmissible 
to varj the original contrict which is a registered one Jogendra Nath \ hhoda 
Bnkih, 1924 Cil 330 Abdul Ax tx v Amnnmal, 78 Ind Ci9 742 = 1925 Cal 
27G An entrj in certain account books evidenced a contract to sell goods and 
thej were described as arriving bj a certain ship Held tli it oral evidence cannot 
be let m to show that there was an agreement to deliver goods within a fixed 
time Am of Jiuanjo v Finn of Malhabi at, A I R 1924 bind 127 

In a suit on a joint and several promi&sorj note payable on demind executed 
b> A and B A can give oral evidence to prove that he joined in the loin only 
ns secuntj for B But he can not give oral evidence to prove contemporineous 
oral agreement with plaintiffs, whereby plaintiffs agreed to recover the amount 
under the noto m the first instance from B Central Ban l of India v Nadu 
Shah AIR Sind 13 Where n person has executed a bon 1 as the principal 
debtor he cannot adduce oral evidence to prove that he was merelj a guanntor 
Maung Iiya v Pena Kurpan, 1 Bur, L J 157 = 70 Ind Cas 872 = 1923 Rang 
15 (2) If a document is formall) drawn up, it would not be open to the parties 
to adduce m proof a contemporaneous oral agreement MotiBisuaiv Han 
poda Pal, 1923 Cil 402=70 Ind Cas 790 Tuharam v Jogannalh 1923 Bom 
236 Evidence to Bhow that ibv. price for a sale o property is less than the 
amount recited m the sale deed is inadmissible Lala Singh \ Baido 71 Ind 
Cis 708 = 1923 A 129 Where the plaintiff contended that the two documents 
which formed the foundation of the suit formed a completed contrict, whilst the 
the defendant vendor urged that it was onlj a provisional arrangement condi 
tional to the preparation by a vakil of a formal document evidencing the contract 
held oral evidence to show what actually took place on the occasion when (he 
parties entered into the agreement relied upon b> tho plaintiff is irrelevant and 
inadmissible Uanchanilv Gtonnd 44 M L J 603 = 47 B 335 = 28 C W N 
73 = 50 I A 25 = 37 C L J 440 = (1923) P C 47 Where the terms of an 
agreement to sell land are cleir and formal and a certain sum of money was to 
be paid in four months evidence of an onl agreement cannot be let in to prove 
that a big portion of the money was to he pud on the daj subsequent to the 
arrangement to sell Rheinrhand v Dhalonal, 15 S L R 180 = 67 Ind Cis 19 
Evidence of an oral agreement substituting a new executory contract in lieu of 
a decree is inadmissible Larhmi Dai v Bahai ah, 44 A 2^8 = 20 A L J G5 = 

G9 Ind Cas 990 It is not permissible to a person who wishes to impeach a 
written document of sale to assume there must hive been an oral agreement to 
reconvey and to ask the Court to believe that there must have been n representa 
tion made by the obligee to the obligor that the document would never be 
enforced as a sale deed but treated as a mortgage Bamdhoi v Lalbhai 24 Bom 
L R 230=66 Ind Cas 865 Where a pronote is sought to be enforced accord 
mg to its tenor it is not open to the defendants, to kt m evidence an alleged 
agreement that the pro note was executed only as security against an apprehended 
loss and that the accounts had to be looked into at a later date so ns to ascertain the 
rights of theparties before the pronotecould be enforced Sri Ram v Arm ofGobha 
Ram, 41 A 521=20 A L J 315=L R 3 A 453=67 Ind Cas 513 Oral evid 
ence is not admissible for converting an absolute unconditional promise into a 
conditional defeasible one Subhyifai v kiyynaamy, 41 M L'J 541=1921 M W 
N 636 Where a promissorj note is pajab’o ontlemancl an oral agreement 
118 
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^ 92 provn’in,, for ndifTi rent mod of pati furti ut i* inadim«*dit<* m erid<nc ,> lbw' 
Wioij'if Ifant \ Mtfitm / ,/ blind (ih 7 1** Oral i \|i|<'itr« of n «mrrendtr of a 
n„i t* r« «t I« i * »•* mtlttiM ildt tin I r tin * sstnm ftinril ( hnnhn \ llirtnlri 
f»l Ind (u 1 M \ pam t<> ulmt n on lie fa*** of it n #> de tit* d rmnot in ft * M j 
with n |* r on who i no p irty t » the *|e. d pr >dm • v id nu ( > *»Iion ihit lh<“ 'I *> 
wns n tlK ndil of gift inhiiij Unit, \ s^,/ \arun 22 O C 222 « f > n Ini 
( it *w 1 \n in t ImjjiJ i>ro\)lnl ihii mt ihfmlt w /mwmnt of t«o 

ton t tutu intiltixnt-* the cnditor won) l In < ntitled to in f >r tfa. wIioK 
tmoimt In mi h r ill l» »ml //-•// th tin mil) qin nt nml tmd* rl ikinjj 0,1 *“'* 
|Mrt of ih • r* till »r to wnivi lu« right to tnfunt tin j» t> mi lit of *fio wliol 
uimmiit » n tu i ucu “i\« d> I <m It ■« wit n v trillion of tin contract nnd wn* tin ro* 
f*»r< mi lint till* tu < \ i<!< iic< nnd r ws tion **2 * f i!k» 1 ud net* Act IhtrahinM 
\ / imi ( htintlra 17 Iud ( ii ‘Hi drill < \i It net is not ndmi “ibli t*> how Ill'll 
n ti tut niton which itrj-fa if n mI< on dlj n mort„ni,i i xcept to prove frntidon 
lh» part of tin pnrti t iking horn fit under tin deed 1 rid nlnchelhnn \ Wj i'" 1 

li Ind ( ih *,00 tot id > tuimi \ Ihhu 12 Horn *>12— JO Ind C »° W» 

l mli r tilt m'cMoii oral « Mth nee ih inndim sibb inciidtiirt t t print lli it th* ,H 
tr n st imn tinned m n promt *r> note h not ptvnhh titlor In custom or hi 
a„rununt If I Hillnij \ 1 / Vuislrif In lltir 1, I 212 Jn u suit on 

promts on n >te tho qu« -tion win tin r tin d fi nd mi event-mi of the note 
it 1 13 tint of meuntv for others cm not lx trie<l or d< t« riuiin d exci pt fur ^ 
nfirits tin *jll* siioii of console mtl >n Ihin/m hman \ I id hi \uriWI, 17 Ind ( ,J 
017 In n Milt to motor po is ion of the properties content d under n *“1 
deed eu*h im was n«l hiud to show tlmt ila pirtits to the dnuinu nt intended 
togi'< -impk mortj, ig* rights to tin nlli„« d purchase r for the urns which one 
hud proim *d to pi\ to the cmlitors of tin otlic r p-irtj Held tint «uch oru 

evidence is cle irij in idnu slide to prove tlmt 1 ddleri nt mode of operation ni* 

mtimlid from the om which tho e\e« utnnts stand nnd which the> intended th» 
the documents^should vt«u 0 I enhita S nhba \ Sttbrunama, ( 1017 ; M "" * 
071^0 1 W 701 io introduce condition into n document tlmt is on its f 
absolute nml 1111001111111011*11 is sub Untmllj to \nry its terms within tho nie‘ ,n, J?- 
of section 02 Luduice Act Htini/a hod \ hit/imi Animal (1917) M N A 
GU Oril CMilence ifl not admissiblo to modifj the si„mficmco of clear and 
positnc terms of i Kobulujal Ha-tinuhlin v A/wncnaia 21 G \\ !<. SGO® 

lU Ind Ci^ OH see also fag/unn \ fliithji 18 Horn L k 00- 12 Ind C is 933 
r^tunsic e\ idence of intention ot tli» parties is mndnu- ible to construe n «Focu 
ment Scclftai amai/ija v Sui i/adnai a o5 Ind Cits lit Un<krllns sittton no 
oril evuience is adnus iblc to show tint the mtere t mentioned m u pro note was 
not pijalile noi could any us lge 01 custom repugnent to or mconsi tent with 
the express turns of the promissors note £u pro\cd Mntliu rndnppa v 
T unit! If, 3G Ind Cw 9T7 Where an endorsement on a proim 01 j note contains 
no recital of coosidei Uion thou- h such endorsunent implies t contract between 
tlie cmlorsei mil the endoisee siimhr to the eontriet in the note, it cannot amount 
to a eontriet 111 writing that the promise is to he pcrfoi tried m eonsiilerntion cf 
the ricupt of the lull consideration for the note fheiefoie oral e\ idence is 
admissible to pio e what the ical consifleration for the endorsement was 
-1 ujnlliurai \ Sim Hama f allot 32 Ind Cas 233 here it promi"soiv note 

Jeeites tint c ish was reccitod foi the execution ot the note and it w is ought to 
pro\e tint the con iteration was diffuent fiom whit was recited held that such 
evidence it> admissible nnd does not otfencl tins section \ma Lcddiai \ 
Duuusuaim Ikddb (1010) M W N 174=31 M I J 9G=3 I W 5b9 = 3»Ird 
Cis 301 

Where a mortgage bond prouded that each one of the moitgagors w» 
liable for the whole amount of the mortgage, a subsequent verbal a,ieement 
providing tint each individual mortg Igor w as to l>e Ii ible onlj for Ins propor 
tionate shire of the amount being 011 c matemllj var> mg the terms of the bond 
cannot be proved m evidence Section 92 of the Evidence Act bars proof of such 
imminent Txinhna (Jhman v Sarnt Kumar, 34 Ind Cas G09 A\ here tlie 
mudnhl a by the tenant fixes the rent it is not open to him to let in oral ev> 
dcnce to prove that the contract has been raised, and my length of payment 
o a lessor rent will not help the tenant Maharaja of Tfoblnh v Ippala m«b ( i 
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(191G) jNT W N 139 = 32 Ind Cas 7U3 1\ here in a suit bj the payee of i S 92 
Iliimh against the (Inner and the acc< ptor, the Hunch i» silont ns to in text *4 
the plaint IP is entitled only to 6 per cent intei cst under section 80 Negotiable 
Instruments Act Ev vdcnce of a contemporaneous oral agreement to pay interest 
at 12 per cent is not admissible umU r section 92 Evidence Act Banuan Lai 
\ Jaqotnalh, 1 Pat L J 71=3oInd Cas 431 \\ here a subsequent arrange 

nient, which i*> not one foi satisfiction of the turns of the deed of moitgngc, but is 
in direct conti ad iction of the terms of the deed of mortgage, it cannot be proved 
by oral evidence under this section Muhammad Husain v Muhammad Adigot 
19 O C 328 It is not open to a part} to a mitten contnct to prove a contract 
the terms of which are cloarl} inconsistent with the terms of tlio written contract 
Batana&ln v LitUa Mai, 29 Ind Cas 950 

Where a prom i sor} note executed by defendants 1 and 2 contained an 
uncondition il undertaking by tho 2nd defendant to pay evulenci is not admis 
sible to prove that the 2nd defendant s lnbilit} was m re »lit> to bo conditional 
on the 1st defendants failure to pa> Ik cause it is cloarl) a variation of the 
contract between the parties and section 92 of the Evidence Act cloarl) forbids 
evidence of sue i n variation being adduced In India no equitable exceptions 
lo tho provisions of section 92 of the Evidence Act cm bo allowed Nataswtma 
v Romas ami 24 M L T,91 = 13 M L 1 104 = (1913)M \\ N 336=lb Ind 
Cl** 090 Where the •subject matter of nn nopeal is compromised by the paitii s 
by means of a written agreement, which recited that ill matter*' in dispute 
was adjusted it is not open to an) of the parties to tender oral evidence of a 
separate agreement not comprised in the written deed of compromise, on the 
ground that it related to a matter on which tho compiomise, was silent Itajaram 
Jiao v ruljratn Bam 17 Ind Gas 43 Where the area of demised 1 and which 
was dcscribid in the lea«e as lying within ceitain specified boundaries w is stated 
there in as 400 bighas estrin«ic evidence was not admissible to show that there 
was not the stated are i within tho specified boundaries Extrinsic evidence as 
to the negotiations which led up to tho contnct was inadmissible to vary the 
construction of the lei&e Itaja Dnrqn Pi a<tail v Ttajcndra Natation IS G W 
N 00 = 19 C L J 95= 11 A L J 1027 = 1G Bom L R 42 (P C) Whore a 
sale deed rocitps as consideration n c ish price of Rs 33 000 evidence of moral 
con tr tot tint the amount was re ill) Rs 30,000 cannot be let in Tho imounf 
of the sale price is a term of the contract within he meaning of section 92 of 
the 3 vidence \ct Evidence cannot be admitted to vnrj the provisions of the 
sale deed as to tlio amount of consideration fixed for the same Aditrnm Attar 
v Uamhidma, 14 M L T 182 = (1913) M W N 847 -2oM L J 002 = 21 
Ind Gas 458 It is not pc rmis ible to contradict or var> the express and un 
ambiguous terms of a written instrument by reference to preliminary negoti a 
tions or prev ions conversations Saojitl Abdulla v Saitjid Basharal 17 C W 
N 233=13 M L J 182= (1913) M W N 131=35 A 4S=17 GLT 
312 = 2) M L J 91 (P C) Oral evidence is not admissible to prove that a 
document win* la in terms is ar out and out gift was rcnll) meant to bo donatio 
moi (is cause? Bcuorfc Jus/ioie v Ashulosh Mid hapadluja 10 G W N GGG — 

14 Ind Cas 720 Oial cv itlcnee to prove that parties to a sale deed which was 
dial) executed and registered, subsequent!) rescinded it bv mutual consent is 
madmivbibli under section 92 of the Ev idenco Act Bij/ufalluy Vcddula, 15 
Ind Gi'' 282 Oral evidence to show that one of the executants of a note of 
hand signed it only as seeiirit) and that lus li ibilit) was on!) to the cxt< nt of 
standing us surety for a month is inadmissible under this section Hard v 
Bnhnit SOWN 101 Neither a contemporaneous onl agreement nor the 
subsequent acts and conduct of the parties can be proved under this section to 
show that the rent is 1< s than what is stated in the register* d labulnjal Tlntlhn 
rntnan v Lhanamt G C W N GO, Lalhatullav Btshambhw 12 G I J G4G 
11 hero a partition deed, in which special provisions were made for giving means 
of access to various portion** of the partitioned property was silent ns to means 
of access over tho share m question, /ndd that an alleged contcmpor antous oral 
agreement to add to tho terms of the partition deed « as iiiadmi a =>ihle m evidence 
bv re a on of section 92 of the Act Kridinana/aju \ Marraju 28 If 493=15 
M L J 253 , see nl o Sadantddtn v Chhajii , 5 A L J 717=31 A 13= 
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S 92 A W N J009, 261 = 1 Iml Ca q 558 Wbero after the execution of ft deed 
of mortgage, it is only agreed between the parlies that, for fresh advance, if 
any lo bo made by the mortgagee to the morlgngor a first charge would be 
given for tho ■season’s crop such agreement Mould bo in defeasance of the 
mortgage and, as such, would bo inadmissible in evidence under section 9 
of tho Evidence Act Moran v Mittu Bibcc, 2 C *>8 Under this section no 
oral evidence is admissible to show that Lortun deeds of silo aro not deeds of 
sale but deeds of gift Rahman v Elaln Dal Mi 28 C 70 "Where the pl' un » 
in n suit for specific performnneo of n contract to sell n certain share of a hou^, 
set out a written contract, and alleged that, on its having been subsequently 
discovered that the share was less flmn it was originally believed to be, the 
pneo was reduced by verbal agreement, held that the written contract must tie 
taken ns intact save as to the price, and that no evidence could be given hy 
the defendants in contradiction of the other terms of the document Broun \ 
Cults 6 C L, R 487 Where a written instrument provides for n joint tenancy 
and joint contract by nil the parties executing it to pay the whole rent ot a 
village without any reference to the quantity of land in the holding of eacn 
oral evidence is not admissible to show tint separato specific contracts have 
been entered into by each of the parties and it makes no difference that ‘he 
ev idenco is put forward ns ev itlence of a custom Mr G Lee v Panehananw 
5 51 H C R 133 Defendant was lessee under a joint lease by K and t» 
co owners of the premises Plaintiff having purchased an undivided ni°>ety 
from P gave defendant notice to quit the moiety from the termination of the 
lease and sued for permission The defendant su up an oral agieement giving 
him an option of renewal of the lease but it could not be proved as being m 

consistent with the terms of the lease the reception of evidence in respect or 

it being barred by the provisions of section 92 of the Evidence Act Ebrahim 
v Cutset Ji, 11 B 644 Though undoubted a document may be explain^ 11 
by oral evidence oral evidence cannot be admitted to vary the terms of a written 
instrument whose terms are in themselves clear and undoubted Rambw dM 
v Ranee St ee Koonuai W R 1804 Act X Rul 22 Bought and sold notes 
together may form the contract m accord i nee with the custom of merchant 8 111 
Calcutta. So, parol evidence was not admissible to vary or add to the terms 
of the contract which had been thus reduced to writing Jadu Rai v Bhabotarnn 
17 C 173 Where a written acknowledgment has its date umuthorizedly 
altered oral evidence to prove that date is mndmts ible under para 2 of section 
19 of the Limitation Act 1877 Gulamali \ Mu/abhai 3 Bom I R 574 = 
2G B 128 An alleged contemporaneous oral agreement to add to the terms 
of a partition deed which is silent as to the means of access in dispute, JS 
inadmissible by virtue of this section Riiihna Marajnv Marraju 28 M 495 
= 15M L J 255 Oral evidence js not admissible to prove a verbal surrender 
and abatement of rent of a holding held under a registered lease nor is the 
conduct of the parties for instance, payment of rent at a reduced rate admis 
■uble to prove the same Sarat Chandra v Nriti/a Qopal, 8 Ind Cas 47 A 
hnbnln/at was granted in perpetuity, the rent was mado payable partly in 
kind and partly in cash and the paitie-, expressly provided that, if tho lent 
payable in kind was not duly delivered, the tenant would be liable for a speci 
lied fixed sum Held th »t oral evidence was not admissible to prove that the 
tenant had agreed to pay the price of the paddy at the current market rate 
nnd not at the rate specified in the Rahuln/at, upon f ulure to deliver it duly 
Godai v Sarju 12 C L J 649 = 7 Ind Gis 842 

The Writing is really not the contract The law is that notwithst inding a 
paper in writing which purports to be a contract may be produced it is 
competent to find upon sufficient evidence that the writing is not really the con 
tract. Gud lalor v Kunnator 7 M H C R 189 In that case in delivering Hi* 
judgment Morgan C J said ‘ I take the law to be that notwithstanding * 
piper in writing which purports to be a contnct may be produced it is 
competent to the Court to find upon sufficient evidence that this writing is®® 1 
wdb ibe contract And the n k of groundless d< fence does not affect tho rol 
*Ti it suggests caution in acting on it,’ Ctltnrj Pifm v Campbell v > 

>0 { i ule twles under jntiso (3) rnfia uhcre the case has been cited Vi 


ORAL EVIDENCE— WHERE ADMISSIBLE. 


941 


‘ The Madras c to was decided without reference to the Indian Evidence Act and S 92 
probably heforo the Evidence Act came into opemtion But the principle of 
tint cn«e was affirmed In the Judicial Committee in Daijmth v Valbj Mahomed 
!la~cc, 86 lnd Ca« 332 = 48 M L J 339 = 2? Bom L R 787 = 3 Pat L R 227 
pLR G A (P C) 37 S 0 the authorities estnbbsh that though ev denceto vary 
the terms of an agretment in writing is not admissible, yet evidence to show 
that there is not an agreement at all is admissible ’ Ramdham v Renal, 90 
lnd Cns. 929, see a!«o Woodroffe's Evidence 8th Ed p G13 But in a recent 
A Hub died wne Jsfacorth Jsaid ‘ The Appellant’s counsel has referred to the 
following dictum in Woodioffc and Amir Aids well I nown commentary, the 
Indian Evidence Act 'Though ea idcnco to vary the terms of an agreement in 
writing 13 not admissihle, yet evidence that there is not an agreement at all is nd 
rmssihle In support of his dictum two English deeisions aro relied upon namely 
Harris v Ihekett 2b L I Tx 197 = 4 H A N 1 and Pt/m a Campbell, 6 El A B1 
37(J=23 L J Q B 277 Ilaritsv Hichcti, supra, is no authority for the dictum 
as stated It is authority for the rule that whero the whole of a contract i' not 
contained in a written document, it maj be supplemented by parol evidence 
of a collueral agreement Collateral means in efllet not inconsistent with 
the terms of (be agnement m question Proviso (1) of section 92 give s effect to 
this rule or at least to so much of it ns the Indian Legislature desired to in 
corporate m the Evidence Act Pi/mv Campbell Supra is authority for the rule 
that parol evidence is admissible to prove any collateral verbal agreement to the 
(fleet that a document apparently complete and operative on its face should be 
conditioned upon, and not operate, until the happening of a certain event which 
has not occurred This rule is reproduced in proa iso (3) of section 92 of tho 
Evidence Act They i* no nutbontj for holding that evidence in any shape 
win be ndmitted for tho purpose of showing that there was agreement at all or 
in other words, that a deed was meant to be inoperative ’ Lachmanda * v 
Jlimprasad 49 A 680= A I R 1927 All 422 (424)= 100 lnd Cas 1029 = 25 
A L J 349, see also Gujar Mai a Silaram 3N L R 19 

Cases where the orat evidence is admissible Where there was a mort 
gage by which a fixed rate of interest was agreed to be paid, and there was a 
contemporaneous oral agreement that tho mortgagee should go into pos eSMon 
of the property mortgaged in satisfaction of the interest and he was let into 
po session and remained in possession under the terms of the agreement, held 
that Ins was not a case under this section that the real agreement was not one 
which contradicted varied added to or subtracted from the terms of the written 
agreement that it was merely a provision ns to how the interest should be paid 
and that therefore the oral agreement was valid Brmdaban v Umrao, AWN 
1887 bl In a suit for money due on a promissory note payable on demand 
the defendant pleaded a contemporaneous agreement in writing allowing the 
repayment by instalments Held, that the contract was ns contained in the 
two documents, and the defendant was entitled to prove the contract ba 
showing that there was a duly executed contemporaneous agreement in writing 
between tho parties T) Kagardas v Moses 12 lnd Cns 896 Oral evidence to 
pro\c a subsequent adjustment under which part of a decree was paid and the 
rest ngreed not to be executed against the judgment debtors is not inadmissible 
by reason of this section Oangav Rant Oudh 113 lnd Cas 7G0=A I R 
1021 All 70 When property is purchased in the name of several persons 
jointly, a joint tenancy is created and parol evidenco is admissible to prove that 
tho joint tenants have become tenants m common Tan Chew v Chcel Sure 56 
I A 112=116 lnd Cas 3S5=A I R 1923 P C 72=56 M L J 648 (P C) 

Oral evidence is admt°sible to prove that a debtor under a Hundi upon which 
the suit is based, compounded with his creditors including the payee under 
tho Hundi by agreeing to pay them 12 annas m the rupee in full and final 
settlement of their claims of which he had to pay 4 annas in the xupee in cash 
ami to execute Hundis of the value of 8 annas m the rupee payable at a future 
fite Kalumaly Kasumal 23 S L R 294=114 lnd Cas 97 Parol evidence 
which shows that two documents executed and registered on tho same day arc 
part and p irccl of ono transaction, does not amount to lending evidence so ns 
to a ary the terms of the document Kishen Lai v Ramlal, 25 A L J 723=103 
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S 92 Ind Cas 399=A I It 1927 All 696 An oral arrangement providing f° r 
repayment of a mortgage debt from the* usufruct of tbo mortgaged proper!) 
maybe proved Such an an mgement dors not amount to a Iei«e nor dot 
it constitute an usufructuary moifgige It is only a moans of di chargin'* 
tlu debt by putting the simple moitgigee in possession of the moitgrad 
property A ookamma v Dkmmaytja 53 M L J 8G3 This echon 

prohibits only the proof of any contemporaneous oral agreement between the 

Parties in \ arnnee of the terms of the document Where the father pureba eu 
cirtun properties and took a snip deed m the joint names of hi" two m> n P* 
sons and subsequently the mdmdual share of each of the vendees was « 0 ii^» 
to bo proved by evidence relating to the intention of the father JFi fe/rf tnit 
section 92 ol the Evidence Act was not a bar tothp admissibility of such evidence 
as the tale deed was silent regarding the share of two sendees Mahomed \ 

Amtlul tul Ind Cis 0 r »o=52 M L J 557 = 33 M L T (H C 247) In the 
case of an outright sale by registered deed an independent contract to re- ill 
oithrr orally by unregistered deed can be proved but whore the contract is not 
an mdependi nt trail iction hut forms part and parcel of the original tran action 
ind together constitutes n mortgage such contract cannot be proved 
tlu facts prove that the two trin actions are not distinct and indenuulent oj 
<ach other but constitute a moitgage, the agreement to re sell cannot be P w ' 11 
for mot of registration but if the tiro inn* lotions ire distinct and independen 
of each other ami the transaction evidenced by a registered deed is one of 
outright sale then the agreement to u S"U can be proved Ma Nan v U loMl 
6 Bur b J 210=105 Ind Cis 482 = A I R 1927 Rang 314 There > 
nothing to prevent the paities from entenng into an oral agreement for »>’’ 
settlement of ilecrees for money They have the same freedom to do so as to 
mal c narrative of contract by in oral agreemmt modifying the puviou* wrilhj 1 
contract so long n* th« contract is not required to be m writing and register* « 
It cannot be siul that the judgment debtoi selling upon a icrbil a„ nement m 
tl i decree holder to accept some variations is barred from doing so by section L 
of the Evidence Act 1 fa 3 hue \ Manq 3 an , AIR 1928 Ran B 316 

573 Oral evidence to prove tint the defendant gave the promisor noti 10 
tin plaintiff on the lindi ntnndin., that it shall bo nn effective instrument n n, J 1 ' 
vvlu n the liability ause upon his part to r< store to the phmtifMiis slinre of uie 
t ipil il is inadmissible ^heo Ptovnd v Qobuul 49 A tGi — lOOJnd Cu >12- 
25 \ ]j J 305= A I R 1927 All 292 This section is no bar to the minus u'» 
of oral evuhnci of c maim stance* to show the relation of the written 1 ingu i„< 
to i Mating facts Con«» nuently where there is a recital in n docunn fit in it tin 
d« bt via a cash loan oral ov idence is ndnu "tide to prove th it the dent was n illy 
rrnt partly ovenluc and partlv falling dm Inter Ilajrc liny Manny ha » 
lung S22= lo9 Ind Cas 1S9 = A I R 192b Ring 79 It can In proved by oral 
i \ nh me tbit although u document is i xeeutod m f noitr of the per on* om ol 
tin m ftlom i*» *ol/lv entitled to the imount Minina v Amnni, 10/ Ind G> 
653 Ihi plaintiff-* lei oil cirtam properties to the defmdnut for cirlnin 
vnrsat ft rent of I» GOO per annum and also executed a mortgigi to mm 
by polite cfttin„ certain other properties The mortgige deed prov ideal tJm 
endit entries should be mil* in re«pict of piyments of jiinount -AIon B 
with tin deed of mortgage tlie <1 fm.lint executed a 1 arthamanain to tin 
plain tills treeing to pav lv* 200 out of the routs for n . cirtun chmty m 
pav ill o tin list and cn lit tlu balance of tlu rints toward-* the inort ige u » 

1 In pi uiitiff** alleged thnt the d» fendant failed to pay the pud M t ,m ,ti 

mnl tin h«t and that the mortgage d<bt ha 1 lieen ill-charged /uaftnu 
I nrlh ut ima «n* ndmi sihl ami that ection 92 of the 1 vnlnice Act hul n 
ft| I It ation to the ra-o b can i it was not oril but written mid tt u;i* no^ 

\ nn ition of tlm mortgage leeil nt all T unnnilhnn y 3 rlhuram 27 b \\ " 

1 I I III M - .= 107 Ind C is **03= \ I lv 1928 M id *S*2 In a bowl « 
wn ni ntmi nl that tlu nmmmt of Iv-* 5/K) would l*e pu l ‘with mteri t «t (n 
1 « r nun m Th qu stion wa*. win thcr interi t -honM b* at one raj* - 
Hr n<n m or nnh on rumt for I ■< 500 j>or nt n*« nj lie! I th tl oral t vi * 

it t< lojrov* tit it th parti <mt nded that mU ri t tlumld Ik I m , l 
’•P* r»r crni r tin nr m uml rprovi ol u Kction 3*2 of tlu I vile tie* Ac 
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T tnf almananippa \ Rama ScUtf 3 M}^ L W 110 Oral evidence is admis 
ible to proto a discharge and satisfaction of i mortgage bond hmhMji \ 
haslm ao, 00 Ind Lit* 4 TO A routal on a sain dot d tint there is no tncum 
buince or tint the* \ondor li is a good title to com oj is not one of the terms of 
con I net nn I < udtnic to prove tint the \cmlco was ware of such defect cannot 
be “aid to van or contra bet tin terms of the contract Iluna < ? tibhu \ Mnthiah 
83 Ind La 199* A I 11 192 1 Mail 9G8 Two Hindu d aughters who had 
succeeded to the estate of tlu ir f ither ntadn an oral p trillion of the same and 
il°o imaged oiallj to pxtutgiush tlutr mutual rights of survivor hip It 
app a red from the evidence that two ln>t*» had been drawn up ol the properties 
is divided and minium w is made in those of the right of survivorship h ui»k 
been e\ ting tu hid Hie lists aero not produced but oril evidence was lot in 

regir ling the sune field section 92 of the E\ idenet Act did not applj and the 
oial e\id< nec was adimssiliit hetalantit \ Sttndota*na Ron lb M 931=22 
L \\ 398= (192 ») M W N OH- A I R 1923 Mid 1207=19 31 L J 2GG 
Tvcn whoie nn agreement h siUnt ns to the consider Uion under tins 
seetion oril evidence is admis ihlo to determine wh it the ton bidet Uion w H 
Ramcshu aulas v Act/ Toot hi, 91 Ind Lis 371 = A 1 R 192b Smd 202 Ibis 
section Ins no application where evidence of the conduct of the parties and then 
rights of the various me inbrr* is let in to prove paitition bv tlu defendant in a 
>uit Rnmuehctti \ Panchnnunal, 92 Ind Las 1028=*A I K 192G Mad 102 
When a pro m is or j note I executed bj two persons oial evidence i admissible 
to prose tint one of them executed it onl> as surety for the otliui Mooljt \ 
Pinto 92 Ind (as 007* A I K 192G Sind 15G llus seetion does not prohibit 
tlu adducing of oral eudenee to prove the dis.hu go of a debt secured bj a docu 
ment Iiatttianjan v Tiu/anti I al 3U C W N 710=90 Ind 11 = A I It 1920 
Lil 900 1 ho discharge of a mortgage bond parti} b} pi} ment and pirtl} 

bj the roll ase to tho debt b> the mortgagee can ho proved b> oral evidence 
whim a hum Dat/al 12 C L T 982 = A I It 192G Cal 170 In a mortgage 

suit it is open to the mortgagor to prove tint the mortgagee had been satisfied 
not mcrcl} h> pa} ment in full of the amount which was due thcieon but l>} 
put pa} ment and remission of tho balance dhaba Sundan v Rrwilamal, 14 
L L T 2G9=A I R 1927 Cal 27 An or^ agiu ment between the lessor and 
th< le •'oe that tho lessor should gt\e credit for certain sums for inning cut certain 
tr» os ib admissible ns the transaction is a mode of payment or a disclnige Oi 
waner of a portion of the rent due to the lessor J/inhba v Chlin/rao 94 Ind 
( is , G9 = _4 A L I 548 = A I R 192b All 449 Where a Bill of Lading 
e\ ulcuti s a conti let of shipping no evidence of an} oral agreement \ai> mg its 
turn is admissible Standcul Oil v Ilaridas I eljt 79 1m! Las 49 Where m 
n suit on u bond the deft ndant pleads no consideration for tho bond indiu 
denct is offered to show that the mono} due under the bond was mo mt to be the 
premium foi a leise n_iecd to be executed h> the creditor but which in fact 
w is no\ ei executed, hell that tho eudenee w as cxcludid b} section 92 of the 
IvidenceAot hnldco V Hum Autot, 23 A L T 890 = 82 Ind (as 317 Where 
all the terms of a contract lme not been reduced to writing oral eudenee 
is admissible to prove the terms not embodied in the written uisiiumuif 
Coalfield', of Banna v II II Johnson, 2 Rang 575 = 3 Bur L J 320 = 1923 
Rang 128 W hero a date is fixed in tho contract for performing the contract/ 
oril eudenee to extend the period is not ab=olutol\ repugnant to the ev 
puss terms of the contract so as to make it inadmissible Goieidhandas \ liouji 
70 Ind Cas 02 Where a promis&or} note is endorsed on the bad by a person 
who is nei hei the maker nor the holder, oral evidence can be let in to proa e a 
contract of 0 uar an tee Thai ei -<a>j y Kishendas, 70 Ind Cas 292 = 192j Sind 
<) Oral evidence is admissible to prove an agreement between the mortgagee and 
the would be pmcluwr of the eqmtv of redemption as regards the terms on 
which tho mortgagee would roll iso or assign his intciest bailesh Chundcr v 
hclbm 10 C L J 07 = 1925 Cal 94 Pirol evidence is ad mis iblc to prove a debt 
ncknowltdgul in writing b} the debtors when such acl n owl edged writing being 
unstainp d is inadmissible m evidence fhilhan ham \ Lull, 74 Ind Cas 939 -= 
1923 Ldi 301 White b> mistake of the parties the duration of n lei o was 
w i ongly enti red in the wntten instrument evidence can be let ur to prove the 
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re'll intention of the parties Darya Prasad v Iltwun Musalman, L R 4 All 
302 (Rev ) Where there is an out and out silo under a duly restored docu 
merit, evidence of a contemporaneous oral agreement to the effect that the paittes 
agreed to treat it ns a mortgage is admissible lalah Ghand v Atmaram *> 
Bom L R 818= A I R 1924 Bom 58 Oril evidence is admissible a ^ 

negotiations antecedent to execution fof the mortgage instrument, showing that 
wbafc was intended to bo offered and accepted as ccurit\ was a certain ancestry 
share of the mortgagor in the original estate which at the time of the mortgige 
part of the separate account Bepin I\.nshna r v Jogcshaai 20 C W H 30* 
34 C L T 256 11ns section does not exclude oral evidence to prove the adjust 
ment of a decree within Order 21, r 2 Civil Procedure Code Kangdi \ Ghunni 
lal 16 N L R 204= 60 In d Cas 816 A promissory note is generally tale* 1 
as a security for an advance and does not contain the terms on which the advanc® 
was made, and the fact that a payment was secured by a promissory note dot® 
not exclude oral evidence of the terms and purpose for which the advance W* 
made Ba Shew, v Em pet or, 13 Bur L 1 239 = b4 Ird Cas 33 Where an 
oral agieement is made, which in respect of the manner of payment resi inas or 
modifies a contract grant or disposition of property required bv law to be o' 
writing or actually written and registered, and any payment is made in iccom 
ance with the oral agreement, whether in complete or partial satisf lction of l |,e 
contract, section 92 of the Evidence Act does not exclude evidence of 
payment or the oral a B reement that explains it It does howevei excln^ 
evidence of the agreement in respect of future payments not m ncc° rt '^ n v 
with the terms of the instrument Sambho v Tularam, 59 Ind Cas o* 1 
The appellants had for many years been allowed to over draw their account 
with the respondent Bank The Bank in f ict charged them compound inter? c 
with monthly rests and such charge appeared on the face of their pass books 
Ihe appellants annually gave the Bank a letter m a printed form m wlno' 1 
they merely agreed to pay interest on the dailv balances Held that section 
92 of the Indian Evidence Act, did not prevent the Bank from proving an 
ment by the appellants to pay compound interest with monthly rests and 
such an agreement could be implied for the appellants’ long acquiescence m 
such a method of calculation ffaiirfasv Mercantile Ban! of India 44 B 
38 M L J 387-18 A L J 359-55 lad Cas 522-47 I A 17 fP C) 
Where in an agieement for the ■sale of land, it was impossible to reconcile the 
statement in the body of the agreement with the recital in the schedule ns to 
the extent of the land to be conveyed, extrinsic parol evidence is admissible 
to explain the facts that led to the execution of the agreement in order to 
reconcile the different statements regarding the property cold Ilustonalltf \ 
Mongolia* (1920) M W N 726 (P C ) There is nothing in this section to 
exclude evidence of an oral agreement which contradicts vanes adds to, or 
subtracts from not the terms of the contract but some recital 1 * in the contract 
itself SluUn Singh v lushun, 51 Ind Ca3 320 Where there is an ora! 
agieement to grant a lease section 92 of the Evidence Act does not stand 
in the way of proof that there Ins been an agreement bv implication or infer 
able from the circumstances ns to the time of the commencement of the lew 
Kailash Chaniha v Bijoy Kanla, 23 C W N 190=60 Ind Cas 177 4\ lit rc 

a Kabuhgai executed and registered by a tenant is proved by the tenant in a 
suit there is nothing in the Evidence Act to prohibit the landlord from showing 
that he never assented to or accepted the habulnjat Ifemanla v Btrendra 
47 Inti Cas 1003 Oral evidence of a sale by the mortgvgor to the mortgagee 
as discharge of the mortgage-deb* is admissible under section 92 of the 
L\ idence Act to prove discharge although the sale it«cl£ is invalid and does n°* 
affect any legal transfer of the property even though it is accompanied 
delivery of po«e39ion Tholakura v Pepakaijala 31 Ind Cis 078 Boer* 
u lettrr creumg nn equitable mortgage is not admissible in evidence for wan* 
of stamp and regi trillion independent oral ev idenco is admissible to estfthh p 
, ’9_ equitable mortgage Muthiah Chclt't v holhnndaramasu ami 31 M \ 
•iC-OOlC) 2 MW I, 221=1 I W 172=33 Ind Cn SGI Goihtml 
ngn-enuntevn iMproviHl undir this section Venial a\ Itadha. KtshiOh (1®** ' 

1 " \ 129-JO M LJ 302 =32 Ind C is 911 4\ here if ter executing® 
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mortgage by condition'll silo the mortgagor put the mortgagee in possession g go 
of the propLrtj mortgigul under an oral agree neat authorising the mort 
gtgeetocnjoj the proht3 and devote the amount realized towards satisfaction 
of the interest, held, thit there was nothing illegal in the agreement and i vi 
denco to proa e it was admissible faqatpil v Ilamam Smgh, 19 O C 166 = 

34 Ind Gvs 745 An ordtr of Court adjourning a case ami incidentally noting 
the fact of an agreement mule out of Court between Ibt. parties ns a ground 
of adjournment does not purport to be and is not a recoid of the terms of the 
compromise and additional evidence to add to tin terms of tho compromise 
is not inadmissible under section 92 of tho Evidence Vet Sambanda v Chin 
nasuamt, 29 Ind Cas $G0 Where tho ostensible consideration shown in a 
document w v- the payment of acirtain sum of money sud to have been inult 
by the defendant oral evidence 13 admissible to «how the real nature of the 
transaction \arayan v Vilhoba 11 N L R -14— 2b Ind Cas 355 A receipt 
which siys I release yon from tho liabilitv to pay compound interest as written 
in the sud mortgigt- bond is admissible in evidence Re„istiation is not 
nece-jsm and the receipt operates as a full acquittance for the money already 
paid hat lath Chandia v 5/ici/ h Chennn, 42 C o40 A executed a us.u 
tructuary mortgage in favour of B in respect of one property Subsequent to 
this inortgige there was an arrangement between A and B whereby the 
mortgagee was put into possession of another property, or tho understanding 
that the profits derived from the lntti r were to be applied to payment of the 
principal of the mortgige money Held that or ll evidence to prove subsequent 
arrangement was admissible in evidence Bihan\ Slab Sahai 18 Ind Ga- 
J24 Parol evidence i* admissible to prove whether one of the contracting 
parties w is acting for himself or on behalf of a principal for such a question 
is not one relating to the terms of a contract under section 92 of the Evidence 
Act South Indian Industrial \ Rama Jogi 27 M. L J 501 

In a suit for money due on a promissory note pay able on demand, the 
defendant pleaded a contemporaneous agreement in writing allowing the repay- 
ment by instalments Held that the contract was as contained in the two docu 
ments, and the defendant was entitled to prove the contracts by showing that 
there was a duly executed contemporuieous agreement in writm., between the parties 
Nagoidasy Moses 12 Ind Gis 89G Section 92 of the Evidence Act does not 
preclude oral evidence of payment in extinguishment of inortgige rights, but not 
for proving an invalid oral conveyance of the equity of redemption by virtue 
of such pay ment Anmmtllura v Mulhnl umat Saint/ (1912)51 W N 834=23 
MLJ 339=15 Ind Cis 339=12 M L I 425 A letter written contemporx 
neously with a sale deed can be admitted m evidence to prove that the “lie deed 
was not intended to be given efiect to Neither Section 92 of the Evidence Act 
nor section 49 of the Registration Act would apply so as to prohibit the admissi 
bdity of the letter in e valence Mulha Venkata v Pyinda, 23 M L I 652 = 12 
M Ij T 579 "V\ here, ufttr tho execution of i mortgage bond the mortgagoi 

placed the mortgagee in’possea-ion of the mortgaged premises under an agreement 
by which the mortgagee was to continue in pos ession for seven years and to 
receive the profits in full satisfaction of 1ns dues under the mortgage Held th it 
as the effect of the subsequent agreement was not to alter contradict add to or 
subtract from the teims of original agreement lmt merely to provide means of 
satisfaction of the bond the agreement could bo prornl by oral evidence as 
section 92 of the Evidence Act did not apply hamala v Bibii Kandan, 2 Ind 
Cas 13 = 11 G L J 39 Extrinsic evidence ns to any oral a suiance given by 
the grantor of the lea e, that it was intended to last for ever, is ndmis lble 
A arsmgh Dgal v Bam haram 30 C 883 Where a document records the terms 
agreed to at the time of the execution of another document the parties being the 
svme, there is no objection, under s 92 of the Ev idence Act to the admissibility 
of the former document, notwithstmdmg that it contradicts vanes, adds to 
or subtracts from tho terms of tho latter document Mulha Venkata v Pganda 
Venkatat helapah, 27 11 348 Though this section excludes in particular m-tances 
any oral agreement or statement yet evidence of conduct, e g return of Knbuliyal, 

's. ulnmsible for proving that such return was due to an intention to make the 
Kabuhgat moperati\ e Shyama Charan v Heras Mollah 20 C 160 It is quite legal 
119 
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to explain a written document by oral testimony Chunder Aalh v Gunqa (John 

do, 1 W R 94 , Dhummt v Jouahur Ah, 8 W R 152 In a suit on a bond, evi 
dence is admissible of a contemporaneous oral agreement by which the parties 
agreed that the debt should bo liquidated from the usufruct of certain property 
which was assigned by the obligor to the plain lifl at the time foi that purpo e 
Gomndv Anund, 4G L R 274 Astipulation in document that no other pay 
ment except payment endorsed on the document itself *h ill be admitted does not 
excluae proof of p ly ment by other evidence Saiachelhim \ GovtnJappa 5 31 
II C R 451 Sultan Btbiv Aiagota, 3 M L T 9 The pro\isions of this section 
do not prohibit the disproof of a recital on n contract as to the consideration that 
has passed by showing that the actual consideration was something different 
to that alleged I ashndeva v Naiasamna, 5 M G , DooJ ha v Hamlal, 7 W B 
408, Annagurubala v hustna Sami, 1 M H OR 437 Indiajitv Lalchand, 18 A 
1GS= A W N 189G 16 Hulum v flu ala l, 3 B 159, Bo may a Naytl v 
Jirappa, 2 M H C R 174 When tin agreement to reduce rent is admitted by 
the lessor, the les ees can rely on it 1 his section does not affect the ca«e 
Satuesh Chunder \ Dhunpul, 24 C 20 3\ here the plain tiff executed a mortgage 

instrument to tlio defendant and the consideration recited therein was that the 
defendant was to pay certain debts and the instrument was not signed by the 
defendant nor was there any promise „by the defendant to pay the debts the 
promise by the defendant to pay debts being outside the instrument does not 
come within the scope of beetion 92, and or d evidence may be tendered winch 
varies, alters, or modifies the promise Tv uiengada v Rangasami 7 M if 

Oral evidence is inadmissible to prove some items of agreement entered into 
between the parties when some otheis have been reduced into writing in letters 
exchmged between the parties Ambi! a v Gaulistaun 13 C W N 326 =0 M 
h i 368=4 Ind Cis 85 The question whether a transaction, which, m its 
face, purports to be v gift oi a sale is rt ally a benami tnnsaction, is purely one of 
intention Notwithstanding that a transaction purported to be a sale and « 
price was mentioned m the conveyance it was held on the evidence to be a gut 
and not n sale— the question being legarded ns purely one of intention IsfflW 
v Ilafiz IOC W N 570 (P C ) = 3 A L T 355-33 C 773 Section 92 of the 
Evidence Act, only enacts that oral evidence cannot lie given to varv or con 
tradict the express terms of a document and does not prevent a party from giving 
evidence to prove that ccrtim persons caused the document to be executed in 
favour of certain others mentioned in thp document Shat! h Muhammad v Rain 
Dull 5 P R 1896, see also Tam MahcAta v elanj of State 67 P K 1874 
Liability to pay money undei a written contract any be transfernd to another 
per on by word of mouth with the con-.piit of the creditor and the p» r on taking 
upon him df the liability for the original debtor, the old contrict being entirely 
refunded or put an ind to section 92, Evidence Act, hii no nppbcition to uch 
a case Mahaiaja of Fai ull ot v ball Flob&on <C Co , G9 P L R 1903=* 40 P K 
1905 


Evidence of conduct oi intention for varying, contradicting, etc llie 
lets and conduct of the parties can only be proof either (1) of a contemporaneous 
oral agn ement virying the terms of the registered contrict or (21 of a sub e- 
quent oral agreement having the samo effect In the former cise the evidence 
is excluded by s 92 of the Evidence Act and in the latter case by proviso 4 to 
action 92 ltndha Hainan v Bhabam 12 C L J 439=^8 Ind Cw* 790 In 

dehurmg the judgment Rampvu J c aid ‘ The appellant s pleader relies on 
tin ca cs of Sal i/t At Utundci v Dhuupul Sinyh 24 C 20 Preoiialh \ Moduli 
2 i L < 03 and hhahJ ar \ Hi Hafez 23 C 25b In the lir*t of these ta«es the 
orvl igrecment modifying the term" of the original registered agreement, ami 
the ratio dcci'lendi was thit the plainttfl had admitted this agreement and ihnk 
tlurofore the defend int did not require to prove it and so the provision o* 
section 92 did not bar him The later two cases are cases of osten ib't cond 1 
lional sales which u has always been permitted to he <4iown to be mortga*’^ 
Ah point* d out in Pnhnnan v I tain Bal At 23 C 70 ‘■uch cases are admitted 
»xcej Hons to the general rule lud down in section 92 of the I valence Act b<rt 
. nr r. to 110 Krounil for making my further < xcention to the ruP 

u in tin section or any further inroad upon the I m If the plei of the 
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appellant in thh ci&e were allowed the provisions of section 92 might as well S 92 
be eriseil fiom the Evidence Act ” feo on this point there are such conflicts of 
opinion ns art not easily reconcile able The fiiot ca^o in India in which the 
question wia fully discussed was that of Kanheenath Chattel jee v Cnw dt Charan 
lianei jee, 5 W R GS (r B)(18G6) In that case the question referred to the 
Full Bench was ‘ whether evidenco is admissible, to '.how that a deed of sale 
was rt ally vaued 1 >> \ verbal promise to reconvey on repayment of mono} 
making it in £ act a mortgage’ In answering the question in the negitive 
FcacocJ C J repu. sen ting the needs of the majority of the Full Bench said 
'I am of opinion thit veibi) evidence is not admissible to v iry or alter the 
terms of a written contract m ctses m which there is no fraud or mistake and 
in which the parties intend to express in writing what their woids import If a 
man writes that he sells absolutely intending the writing which he executes to 
express and convey the meming that he intends to sell absolutely, he cannot 
by mere verbal evidence show that at the time of the agreement both parties 
intended that their contract should not be such as their written words express, 
but that which they expres ed by their words to be in ab olute sile should be a 
mortgage It is said that theic is no Statute of Frauds, and therefore paities 
mav entei into veibal contr lets for the sale of lands m the Mofu^il without 
writing But admitting that the law allows siles of land or other contracts 
relating to land to be made veiballv, it does not follow th it if the parties choose 
to i educe their contract into writing, they can bring forward mere veibaf 
evidenco to contradict the writing and to show that they intended something 
different from that which the wilting expresses and was intended to express 
L hat would bo contrary to a well known rule of evidence of tbe English liw 
(«ce Sltvl le on Endencc, pages GI8, 651 055 658, 659,060) Without 

holding that every mlo of the English Liw of Evidenco is to be applied to 
transactions in the Mofussil, I liavi- no hesitation in saying that a rule of 
evidence, allowing a contract expressed m writing in woids which the parties 
intended to u e and of which they knew the import could be varied by mere 
verbtl evidenco that the parties did not intend that which they expressed m 
writing but something very different would lead to grossest fraud, and would 
open tho widest door to perjury in support of fraud If mere verbal 

evidence is admissible in this cise to contradict a written contract, it would 
apply to every other case, and i mm who writes ‘one thousand intending 
write ‘one thousand’ might prove that by verbal agreement the werds os* 
thousand’ were not intended to mem one thousand , but only ‘on* hundred. 

Nothing could he more dnn^erous than tho admission of =u-i 
rurtber, if it be held that such evidence is minus ible, the whole ef-d o' th* 
new Registration Act would b* frustrated The plaintth- cz tz-p-^-nt 

cise nlleged that ho took possesion m 12 G 6 , and that tu tz* <i fen- 
dint forcibly dispo 3 c essed him Tho defendant sayr that r* rr-^ — took 
possession, and that ho was never poMibly ousted. Ii »■ y^n did not 
accompany or follow tlu. absolute bill of sal* it c r . s 4 -org fart 
to show th it tho transaction w is a mortgage a „ f j t 


therefore becomes matcrnl to try wh*thrr th- zl ■ 


t=r p 0 ->^p ion. 


t-T’rgirfrrcnce to 
valm o e be 
■*-* ft th parln - 3 thrr 
*- trait action a- a 
2! n ,j,j to 


and forcibly dispos os«ed as nlleged by htr'zzf-. 
the nmoun* of the alleged purchas mon*y & 3 
intercut nlleged to be sold, and th acts zz 
intended to act upon the deed a» an «b* Iz^- 
mortgn 0 e only for I am of opinion th? p 

tho act*> of the pirtie* as forf*z - «- — -■r’-r t-t . ^ rr 1 » 

possession m persuanceof th* f if - * _ 35 ^ “if r 

retained possession and that * 'szzhT-Z* ~ 1 lnat _ 

him, and was never po ifdr <L ' ~tT 7 77 ** ^ ^ 

“f nl 0 think that tl On? - - 

plnm nntl intmlmnnl (rrr .• . 

tmj ilouht liu a jJ. ~~ 
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not bo affected l»j nnj pnol engagement, nml even ns between tho parties thew 
stives, I think that if in any cn^e there n ally nan) understanding or expect 1 
tion control y to the terms of a deed nhuh has boon acted on, this can only 
result from one of two thing*, c q , either the object is (ns is commonly tne 
cn«o in this countryy to deceive other* nml to retain the meins of cheating 
other*' or the vendor vvh Ui\er liope of re conveyance he mn> retain, deliberately 
puts lnm«elf ns it were out of the j) do of the law and ruts off from him soli 
legal right or remedy ’ Ihttcisi wis decided hefori the parsing of the ln (l11 
Evidence Act 1 of 1872 In a subsequent case it has been held that no eviuen ^ 

of wy oral agreement is, tmdc r this section admissible to a iry the terms o 
kobnla which i on the fine of it an unconditional 8 do Rain Doolalv "L 
Math 23 \V R 1G7 see also Mndhab Chan ha \ Gangndhai, 11 W R * ™ 
3 B L U A C 83 In Damwddce Pail \ Kami Ihsidar, 5C 300=4 C L 
419 it was held that this section altered the law ns laid down bj Ptacod 0 
in Kashi Xath \ Chandi Chat an b \V R OS (I B ), see also 
Heei a Latt 3 C L R 380 \\ hat is tho effect of this “cotton on the rail "f. 

case was igaincon ldered in linn Chandi a v Kah Charan Da* 0 0 5-S 
Gaith C J for the Court consisting of Garth C J and Milter J observed , 
has now been argued before us that although tho Tull Bench cine lhovo rc, V . 
to established the law in the y or 18GG section 92 of the Evidence Act, w*i 
was passed in 1872, must be considered as having overruled the tall . 
decision and that the cast s of Ram Dai/al v Iloa Lai 3 C L R 
Daimoddce Paik \ Kami Tasidat 5C 300=*4 C I R 419 have deewi lea 
section 93 of the Evidence Act lias so altered the law If I could see » J 
ground for supposing, that the Tull Bin ch case is not law at the present UJ 
or that section 92 of the Evidence \ct either made or intended to • 

alteration in the rule of evidence which prevailed here befort the act w 
parsed, and which was recognized as law m the TuU Bench case I should co 
sider that our proper course wis to refer the question to another Tull Bent 
but when I look to the language used by Si> Birnes PcacocI in that cise, 
seems to me that section 92 of the Evidence Act liys down in term tho si 
rule ns Sir Barnes Penrod then stated to be the law And the principle «V 
which the judgment in the Full Bench ca^o proceed* d is one which in 
opinion is perfectly consistent with that rule It is a principle which 
constantly been acted upon by Comts of Fquity in England as vyoll is by the 
Courts of this country and notably by the Bombay High Court in the cases of 
Ifasha Khand v Jesha Pianaii (unreported) and of Bakshn y fovmda 4 B 
594 In the latter case there will be found an excellent judgment of Mi 
Mehtlle in which he very clearly explains this principle of equity ' and the i mode 
and the circumstances under which it nnj be applied 1 quite agree with, tl 
learned Judge, that the true ground upon which the equitable jurisdiction o 
the Court proceeds generally in c ises of this kind is that ot fraud, and this (as 
Mi Justice Melville observes) is very clearly stated by Turner L J in Ll) ™° 

T VnahL 4 Deg & T 1G That was a case in its circumstances vuv similar 

to the present Wnght had brought an action of ejectment against irmco 

recover certain land, which the latter had conveyed to him by a dee j t 
appeared on the face of it to be an absolute conveyance 
\ suit in equity to restrain the ejectment, on the ground that the tran 
was m leality a mortgage and he relied in support of that contention, pj 
upon a parol agreement and partly upon the nets . f Frauds 

Turnei L J say s ‘The principle of the Court is that the Statute 
was not made to cover fraud If the real agreement in this case vvos 
between the plaintiff and H tight the transactions should be a mortgage 
action, it is m the eyes of this Court a fraud to insist on the conveynne 
being absolute and parol evidence must be adnus lble to prove the 
The same view was also taken by Cunningham and Maclean JJ m Aasn 
v IJurnhur 9 C 80S , , 

So although parol evidence will not be admitted to prove directly 

simultaneously with the execution of a bill of «ale there was an or u agreca 

ny way of defeasance y et the Court will lool to the subsequent conduct oi 
partus, and if i cleirly appears from such conduct that the apparent ven 
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trailed the transaction ns one of mortgage the Court will gi\e effect to it as a 
mortgage and nothing more It is a mistake to rv ject evidence of the conduct of 
pirtics to a written contrast on the ground that it is only an mdicition of in 
unexprosst.il unwritti n contrast between them Conduct is no doubt evidence of 
the agreement out of which it aro c but it may bo very much more In many 
ents it miij amount to an estoppel In such i case it is clear that evidence of 
conduct would not bi strietl} admi siblo under s etion 115 of the Evidence Act 
(1 of 1872) Ynd, even when conduct falls short of a legil estoppel there is 
nothin^ m the Evidence Act which prevents it from being proved or when 
piovod, from being taken into consideration Courts of equity in England will 
atwu}S illow a part} (whether ]daintiff or defendant) to show that on assignment 
of a estate, which is on the face of if, an absolute convc}nnee intended to be 
nothin^ mori than a secunt} for debt, and the} will not onl} look to the 
conduct of the partie*, but will admit mere parol ( valence to show or explain the 
real intention and purpos- of the p irti^s at the time The exercise of this le 
mednl jurisdiction is justified on tw o ground* viz , p ist performance and fraud 
The Courts of ludi i are not precluded b} the Indian Lvidcnco Act fiom oxer 
ci«ing a similar juri diction lh< rule of estoppel, ns lud down in section 115 
covers flu wholo ground covered b} the theor} of past performance 1 h it 

section does not sa} that m oreler to constitute an estoppel the acts which a 
person has hte u induced to do must have been acts prejudici d to his own interest 
It* terms ire sufficiently wide to meet the case of a grintoi who h i* *imply been 
allowed to remain in possession on the undersf inding and belief that the ti in 
saction was one of mortgage and thus every instance of what the English Court 
call 'past performance would be biought within the Indian rule of estoppel 
But the ground upon which this juris be lion of the Courts m India may most 
safely bo rested is the obligation winch lies upon them to prevent fraud I he 
Courts will not illow i rule or even a stitute, which was parsed to suppress 
fruid to bo the most effectual encourigement to it, and iccordmgly m England 
the Courts, for the purpose of preventing friud, have in some cases set iside the 
common n\v rules of evidence and the Statute of Frauds The Couits in India 
have the s ime justification in dealing •similarly with the obstacles interposed by 
the Indnn Evidence Act In thus modifying 'he rules laid down b\ sections 91 
and 93 of the Act, the Courts will not be acting in opposition to the intention of 
the Legislature winch by enacting the provisions of action 30, clause (c) of the 
Speufic Relief Act (1 of 1877) lias «hown an intention to relax the rules of the 
Indian Lvidence Act *o is to bring them into conformity with the practice of 
the English Courts of Chancery Bat Aiu Laksman v Goanda, 4 B 591 So 
the principle of law laid down in the Full Bench case of Kathinalh \ Chundy 
Churn 5 W R G8, wa* nppiovcd or followed in various subsequent cases 
I'ltcloo v Geens't 8 W R 515, Haslia Khand v Jeslia Prcmji 4B 409 n 
Shed h Parabal v Sheikh Mohammed 1 B L R A C 87 , Bthary v Ttj 
iimam 10 C 704 Kttndo v Piosunno, 19 W R 333, Bholanalh v RaltpciAiad 
8 B L R 89 Vcnl alaratnam v IieddiaU, 13 JI 494, liakl en v Atagappu 
dai/an , 10 M 80, Kader \ Repcan 21 I A 90 = 21 C 882 (P O) see also 
l>alkiAtcn Dai \ I egge 19 A 434, Holmes v Muthm s 9 "Moo P C 413 
Mult// v Annundo C II I A 72, Barton v Bank of A ew South I Valet L R 
15 App Cns 379 The question was lgun considered by a Full Bench of 
the Calcutta High Court m Pnonalh Shay Madhusuihm Bhunja 2 C W N 
303 = 25 G 003 (r B) There Bancijce and JI ilkint JJ , in their order of 
reference reviewed all the previous cases on the subject Maclean C J in 
dcliveung the judgment of the Full Bench observed In regard to the question 
of law, which was the main ground for this reference namely whether oral 
evidence ns to acts and conduct of the parties was admissible to prove that 
the deed in this case was intended to operate as a mortgige and not as an out 
and out sale, tho learned vakil who appeared for the Appellant stated that 
hiving regard to the authorities he could not successfully contend that such 
evidence was not admissible "W e think the authorities establish th it in such 
a ci e evidence which is directed to the acts and conduct of the parties would bo 
admissible This Full Bench decision was followed in subsequent ca«es, I ide 
Shama Charan v Jin at Molla, 26 C 160, Khanka r \ Ah Hafez, 28 C 250= 
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)C U N .1.1, Mm O/infnr \ ihflul kwhr, 111 l> I, I{ 1901 « 7 JT FI 
1'Hll, Mali, mini \ Al ir _>s (_ 's9-9 C W A ■«(,, ham 'mnip \ 1M 
107 1* I. I! 1911. . hhmla Utl ill, 2G Iml (.»» 717 

In is')') tin Cl . ot Imllnheii Dai \ 1 egr 1 C IV N 1.3(1’ O 
— - * IW was duntnl bv tlio l’rnj Council In iluit ca B o fht qiie tion 
whittur ccittun ilmh rxiciilu! by the rt '•pomli nt in hit our of thv nppeikm^ 
wn'tiliitpil ft iiii>rl B n h < tmnncitou or an out nnd out ‘-ale mill a contract ®* 
rc piirolia^ I < ui lianj in holding lint oral rvitlenco of intention rot 
ituims ihlc for tin pnrpo i of construing tin deeds or a^u-rlauiing tho intention 
of the pirtns '•ml Bv ‘action 02 of the Indi in ] Vidcncc Act (I of 187 ) 
no e\ uli nit of any otnl ngippincnt or ‘•tntimint can he admitted as bctff ffn 
the partips to «U( h mBtrunient or tin jr rpj>n*«t»tntnc*Jn jultrisl for tlie T« r 
po e of varying or ndding to or subtracting from, Us terms, subject to Hie 

* xct ptions contained in scvtrul prow o® Jt ivas conceded tlmt tln» ca e tonW 

not he hi ouj.ii t within any of them Hie cases in tlio Lnghah Court of Gnan 
eery which note rtfcmd to h\ the learned Judges in tfiC High Court hue n® 
111 the opinion of th« ir Lordships any application to tho 1 iw of India as 
down in the Acta of the Indian I rgislaturc 1 he casts therefore b< divid e " 
on a coii''uk ration ot tho contents ot the documents tliemsilvta with 

extim&ic evidence of aurroundinji circumstnnci a ns mav he requued to ‘•hoij i” 

wh U manner the 1 indulge of the document is lcluted to existing facts’ 4 ® ,> 
question arose whither previous decisions wero not afltcted by tlu iboverfM 
Council ca e Then is a *,reit conflict ns regards the effect of Balkishim v LclfE 
on the rule stated above I 11 khanl ar Abdnr\ Ahliafe*, 29 C 2oG-5 0 \V f 
3^1 the Court obstrved Upon the fir t question this is how tfio matter stand* 
llie cxtrinWc evidence that was ulmitted was evidence of the acts and conduct 
of the p titles tint is evidence of the repayment of tlie moncj, the return ©j 
the deed and the cxocise of the mi® of possession by the vendor, and 
evidence of any oril agreements or stUements hy the parties lftliat ff,s 
so the evidence would be adnu sible, is section 92 of the Evidence Act does 
not exclude the evidence of acts and conduct ot the pm ties iho ana* " e 
lake is supported by a Full Bench decision of this Court in the case of 
iW/t \ MaJ.hu curtail 2 C \\ N 562*=25 C 603 It was contended b) tW* 
learned v akil tor the appellant that the decision must be taken to have been 
m effpet overt uled by *he dtctsion of the Privy Council in the cs=e of BalkishM 
V Leqge 27 I A 58 = 4 C! W N 153 "N e do not consider the argument 
«ound The evidence th it their Lordships considered inadmissible in the ca e 
just refei red to was certain or il evidence of intention which had been admitted 
m the Courts below and the giound upon which their decision is based is that 
such e\id ncc is excluded by section 92 of the Evidence Act Their Lordships 
do not lay down any rule of exclusion of evidence over and above that con 
t lined m section 93 and section 92 of the Lvidenc® Act as wo hive ilreadj 
observed whilst it excludes evidence of any oral agreement 01 •statement, does 
not exc hid evidence of the lets and cm duct of the parties not being in the 
n aturi of an or il agreement or <=tat( ment See also Mahomed Ah \ Mir 
Ao-ai 4ti 6C W H 326-28 C 289, Ah Sheikh v Imam Ah 35 Ind C is 
102 Mn lain v Ibrahim 28 C L I 306 = 48 Ind Gis 561, kamala v Nandafl 
11 C L. T 39 , Ramnialat v Tidsi 16 C \\ N 137 Sharadt v Jamah 17 
OWN 10o3 , In the last named case B executed in favour of A a deed ot 
out and out c ale with a condition of repurchase of a house but no date w«9 
fixed for the repurch vse On the same date B executed a / abulu/at in favour 
of A by which he accepted a least of the house sold The Gourt took ini© 
consideration how tho language of the document was related to the existuv 
facts such as that tlie vendor continued 111 possession paid rent at the usuiu 
1 at( of interest etc and further that the v tlu® of the property was much 
than the consider ition paid In delivering the judgment Jen! ms 0 J **’ 

The argument before us has been that it was not open to the Appellate G° ur 
to regard the transaction as a mortgage I designedly use the word trans a 
tion because that with which we have to deal is not contained in one docunir® 
A*“ two , nn d what we have to consider, in the circumstance® is Whet" 
l Pro ,s m Bcction 92 of the Evidence Act or in balhshcn v US? 
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liold tlmt the decision of l/» Jttdut Chattcijee is erroneous \\ o would certainly 

not willing!) infringe the prow ions of section 92 or ful to follow what was 

laid down In Lord Dan/ in Dill ishen Das *> case, and m order to he sure ns to 

this we ha\e listened with «U possible attention to the argument tlmt has been 

add re -ed to us A great dial of tlmt argument has bn n dmeted to showing 

that Ball ishcii Das s rase Ins been dilhrcntlj regnrdul in dillermt Courts, 

and while then is a strong tendencj m ono direction in the Courts of llombaj 

ami Madras, thero is a current, perhaps a sluggish one in the other direction 

in Calcutta, 15ut it appear* to me tlmt nil these mithoritir-. to which allusion 

1ms hem made are he*ide tho point in this case, for I cannot find tint the 

learned Judge of this Court 1ms idled on mi) evidence of oral agreement or 

statement or of intention, with n view to coming to the conclusion nt which lie 

armed Hi took the transition as it is expres ed m the documents lit al^o 

took into consideration those f let* which maj legitimate!) bo prosed with a 

vnw to showing in what manner the language of the document*! w is related to 

the existing facts and on a consideration of all tho*o facts Jin has come to the 

conclusion as did the two lowci Court* 1 , that tho tran s action reall) was a inort 

gage It has been urged against this tlmt the tr in* ictionon the face of it wa- an 

out and out sih I his is not «o on the face of it, wlmt I would call the principal 

document is expiessod in qu ihfied terms and it is oni) open to tho suggestion 

tlmt it i* an out and out sale, if and so far as it c m he “aid that the espress terms 

of the tKd must he disregarded in obedience to the rule again t perpetuities 

fceo also Kamala bahai v babu A andan Mian, 11 C L J 39 (42) Rut m a later 

Calcutta case, a I nil Bench of tho same High Court h is lield tlmt evidence of 

conduct subsequent is admissible when tho terms of a contract are am biguoUS/ 

and it is not ndmi* ible where there is no uncerUint) or amhiguit) Secrclan / 

of Slate for India \ Kumar IS a) nidi a 32 C L J 402 , see al ohiransaslux 

Ananda 32 C L J 13 Nirod Chandra v llanhar, 32 G L J 19 Dhupendra 

v llanhar 21 C W JS , Umcsh \ burendra, 29 C L 7 C , Deuce v Da if a 

mogi A I R 1928 Pat 223 Udai v Jag a l A I R 1028 Pat G0 = G Pat 030 

Drone! c v Chatlcr Singh 8G Ind Cas 59/— G P L T 331 A umai y Sccictan/ 

of State, 29 C W N 10G Juggeinalh v Iiamdagal 2G C 150 

In Aarcndia Lai v Dhola hath 27 C \V N, 337 = 77 Ind Ca* 154, the 
cases of Pteonath Shaha v Madhu Sudan 25 C 603 = 2 C W N 502 , Khaidar 
Abdin v Ah Haft* 29 C 2 ”6 and Malnmcd Ah v Kajar Ah 28 C 289 = 5 C 
W N 30G were followed , see nPo Aailash Chandia v Daibaun, 20 C W N 
347 Mamndra \ Ihtrqa bundan 20 C W N G80 , Atjad ill v Shnkh, 

50 Ind Cns 12, Uudhab Chat an v Itajam Mohan G4 Ind Cis 533, Dipui v 
Pi igabaita, 2G (J W N 36 = 34 C L J 2oG Wheio a gift has been effected b) 
an instrument, onl) tho conduct of tho parties can ho considered for the purpose 
of showing that tho transaction is not what it purports to be ICushna Lai 
Singh y 3ri Jlaj Kuat 104 Ind Cis 299 = 1 Luck C 97 = A I R 1927 Oudh, 

278, 1 Inam Dili y Ibialnm 28 C L J 30G = 43Ind Cas 5G1 I he rule th«t 
the conduct of tho parties in respect to nn inslmnient maj be looked to in 
construing a document is subject to this reservation that it can be admitted onl) 
after ever) other means to construo a deed have been exhausted Deijcc 
lufamjeey Dagamog 108 Ind Cas 418 = A I K 1928 Pat 2.6 Subsequent 
conduct of the parties can bo admitted to show alteration of original tenant,) 

Lai Ghosp v Ail/ anta Das AIR 1925 Cd 340 Though ev ideucc to vnr) 
the terms of a written agreement is not admissible )et evidence to show tint 
there is not an agreement at all is admissible under this section, and it is open 
to the Court to examine tho surrounding circumstances with a view to enable it 
todicido if tho puties intended to arrive at an) agreement Ilamdhon v 
Kettal Mam, 90 Ind Cas 929 Evidence of the subsequent acts mil conduct 
of the parties to the written contrict is admissible in evidence to show that 
cert un terms of the contract were never in the deed to be acted upon from the 
\ot) beginning Aaiendrav Bholamth 77 Ind Cas 154=27 C W N 3)6 
see also Ah Shed h \ Imam Ah 35 Ind Cas 102 

A different view has been taken b) the Bombay High Court m Datioo \ 
Jiamchandta, 30 B 119=7 Bom L R t>G0, where Jenhns C J slid Tho 
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plaintiff* sue to recover po- c e <? ion of In ml nlleging that the document p'' s3P ^ 
by !us father, though in form nn Absolute comcjnnce^ «w intended to op^rat* 
ns n mortgage Hie grounds, on which tliur contention i* bn=r<l, are tb^t the 
consideration wna a debt nnd not mono} pnid nt tlic time tint the plmntms 
father notwithstanding the execution of the deed remained in pose 8 “® 
until his death, nnd tlmt nfter Ins death his widow remained in po° ession » r 
three 3 cars tlmt there was no transfer of the land into the Khaki of the tmn 
ftree , nnd that the consideration was innelt ejuntc c can on lj under 

stand that ns meaning tlmt the document was accompanied bj n contemporaneous 
oral ngreement or statement of intention which must be inferred from tpe e 
several cireunv stances Hut it has hern pointed out bv the Privy Council i» 
llall ishen Has v 11' I Lcrjrje 22 \ 119=2 Horn L R 923 that m questions 0 
this l ind the Courts in India must be guided bj -ection 92 of the Evidence Act 1 
in<l that we cannot have recourse to those equitable principles which enable tni* 
Court of Ch inccry to gi\e relief in tho e eases of which Udci sonv If lute, i S 
A I 98 or Lincoln \ II right 4 Dig A J 10 furnishes us with cxmiplc* y e 
think that tho contention urged 1>> tho appellant obuoiislj comes withiii toe 
ruling of tho Priv 3 Council nnd if wo w< re to give oilect to it then we shouu 
not ooserve tho limitation which their I ordslups declare to be binding on « 
fco oral evitlonce to prove vunntions in the terms of n «nle deed is inadmis 


ou «ru ruuiHOT w jnuu; viumuims in uir icniM 01 11 -mu ucm 13 , 

unless such evidence comes within nn> oF tho ^ provisos to section 93 


Evidence Act Bai Adhai v Lalbhat GG Ind Cns 8G>**24 Pom L U 
Ordinaril} oinl evidence is not admissible for the purpose of ascertaining the in 
tention of the parties in interpreting langu lges used m a written document wine 
is clear and unambiguous Unless the Couit is able to assume some oral agree- 
ment it would be impossible to regard tho contemporaneous or subsequent 
conduct of the p irties as m itself evidence to establish the intention of tr y 
parties at the time of the execution of the document Such extraneous intrinsic 
evidence would necessarily be of value onlj as a giound for inferring an oral 
agreement when of evidence is excluded b> section 92 of the Ev idence Act 
Keshavrao \ Raja Panilu 8 Bom L R 287 But wheio tho contention * u 1 
case is that there was no agreement enforce able by law to sell the proper 1 ' 
but that there w is a mortgage agreement it should be specifically determine 
whether re d transaction between the parties ns shown b> evidence is a mortg l S e 
or a sale A? ishmbai v Rama Buta 8 Bom E R 704 7 he plaintiff sued to 

redeem lus lands allegirg that his lands were mortgaged with the defendants 
under a nominal sale deed Tho lower appellate Court treating the contract ns 
embodied in the deed as ono of lie rejected the suit Held that the question/ 
involved was not whether the document was one of sale or mortgage, but whether 
the real agreement between the p irties wa embodied in the document Ansa \ 
Kemchappa, 8 Bom L R G69 But wheie partis enter into a sale deed with a 
contemporaneous oral agreement to treat it ns a mortgige, it is not open to 
either of them to plead the oral agreement in absence of fnud misrepre entntion 
or failure of consideration or the like reason rendering the =nle void Sangira 
v Ramanpa 34 B 59 see also Daqdu v Nana 35 B 93 Somalia v Ga<ligei/a 
75 B 231=^13 Bom L R 113 Ganeev Bhau 42 L 512 = 20 Bom L II 
Parana v Sundoulas IB 333 The plaintiff sued to redeem a mortgage dated 
1899 The mortgage having been expre-sed in the form of a sale deed n* 
relied on s 10 A of the Dekkban Agi icultunsts Relief Act to show its real 
nature The provisions of the Act were extended to the district in 190 j 
lower Court held that the section was of no avail to the plaintiff, a h could no 
he said to have been an agriculturist withm the meaning of the Act at the tu 
of the tr insaction Held that the plaintiff could only be allowed according, 
the prov i a lons of s 10 A of the Act to enjoy the specifd benefit of the fovoi 
class in disregarding the provisions of Section 92 of the Evidence Act 
belonged to the favoured class as defined hj the statute at thednteoftne trail'* 
tion Sauanhma v G u iappa 15 Bom E R 778 = 21 Ind (a 4 (F 
phra^o nnj other law for the tunc being inforce in section 10 A of the ** 

Agncultviri-ts Relief Act must lie rend us ejusdem generis with the pro. cedi 
w ° r ds which refer to « 12 of the Evidence Act and does not point to 
otlier act for instance the Regi-tration Act Qopalv 1/o/ar, 15 Bom v 
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555=20 Iml Cns 240, see also Bisappa v Ta/atm 31 Bom L R 12GG, Qopal 
v Rajaram, 14 Bom L R 14=13 Ind Cis 8ol The object of s 10 A of the 
Detl ban Agriculturists’ Relief Act, namely the decision as to the leal nature 
of the transition bj admission of the oral evidence which otherwise would be 
excluded by the ordinary law, whether a 92 or the like of the Evidence Act is 
to oven ide not merely Evidence Act, s 92 but nLo where necessary s 91 
Basppa v Ttujaua, A I R 1930 Bom 79 = 31 Bom L R 12GG 

The effect of the Privj Council decision of the case of Ball ishen Da s v 
Legge 27 I A 5S-=22 A 149, came to the consideration of the Mhdns High 
Court in Arliutaiamniajn v Subbaiajit 25 A1 7 In that case the Court 
observed "Before going into the merits of the appeal we required the appelhnt 
to show how it was open to him, in the face of section 92 of the Indian Evidence 
Act to adduce evidence to contradict the terms of the contract of sale, is cltiil} 
and unambiguous!} set foith in exhibit L We replied principally on the 
decisions m KhamCv Ibdnl v Ih Unfit, 28 C 250 and Mahomed All v A azai 
i It, 28 C 2S9, contending that cudence of the conduct of the parties stibse 
quent to the date of the sale was tdmissible to establish that an absolute con 
veyanco was intended to operate onl} as a mortgage With great respect for 
the learned Judges who took, part m those decisions we are unable to concur 
either with the conclusion arrive! at oi with the reasoning on which it iests 
Evidence of such conduct could be lelevant onlv on the giound that the conduct 
leads to the inference that there wis a contemporaneous oral agreement or state 
ment between the parties that the absolute sale deed was to operate only ns a 
mortgage and not as a sale but section 92 of the Evidence Act enacts that no 
evidence of nn> oral agreement or statement shall be ulnntted as between the 
parties or their representatives for the purpose of contradicting varjing adding 
to or subtracting from the terms of any contract giant or disposition of 
property which has been reduced to writing and no exception is made in 
mi} of the provisos to section 92, or elsewhere in the Act, in favour of evi 
dcnce which consists of the acta and conduct of parties from which an infeience 
might bo drawn that there was such an oral agreement to \ar> the terms of the 
contract or grant I ho question before us is reall} concluded b} the recent 
decision of the Privy Council m Ball ishen Das\ Legge, 27 I A 53= 22 A 
149 In this connection we nnj also draw attention to the distinction which 
»9 drawn by the same tribunal between admissibility of evidence to show that 
ft recital of ft fact in a contract or grant is erroneous and e\ idencc’to var} the 
tprm^ of n contract or grant ( SVi Lai Ghand v Indiajit, 27 I A 93=22 A 
370) mid nlso to the decision m the House of Lords in North Eastern Radii ay 
v Loid Hastings (1900) A C 2G0 m which it wns held that when the words of 
a deed were plain and unambiguous, the fait Ih it the parties understood it 
otherwise nnd acted on such understanding for a period of more than fort} 
}eirs, could not affect the construction of the instrument, and the effect to hi 

f * iven to it See also Venkata \ Sub amama, (1917) M W N 571, Chall 
r enkala v Deiaphahtum 1912 M \\ N 1G4 Where the contemporaneous 
Agreement though in writing is not registered it is not open to the part) to 
show that what is apparentl} a sale was reall} n mortgage Mccnal shcemdurnm 
v Chenchu, 109 Inu Gas 18 = A I R 1923 Mad 459 Evidence of subsequent 
conduct to prove contemporaneous agreement is not ml mi tted 1 itz Holmes v 
The Bank of Upper India, 77 Iml Cns 323=5 Lab L T 439 In delivering 
the judgment the Court observed “on the question of whether he can be 
ftlloweu to produce evidence of n contemporaneous oral agreement var>ing the 
terms of the written document, the learned senior Subordinate Judge Ins 
summarised the authorities very clearly and we find ourselves in complete 
agreement with the conclusion to which he comes that tins question winch \vti 3 
formerlv debit tble, nnd one on which the High Courts differed has been 
finally decided by Mating hym v Ma Shue 14 I A 230 (P C )=43 C 320= 12 
Ind Cis 042 = 22 CM N 2'i (P C ) It was contended before the senior 
Subordinate Judge, that tin Privy Council has not definitel} set aside Abdul 
Oha fur v Ibdul Kadtr 72 P R 1901 = 111 P L R 1901 As explained!)} 
the learned senior Subordinate Judge that ruling followed PreonatU Sftaha v 
Madhu Sudan Bhuiya , 25 C 603= 2 C M N 5G2 and hhanhar Abdur v Ah 
120 


92 , 
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S 92 -66 = 5 C A\ N 1"1, and tho distinction mndo by the Colcntta 

High Court between evidence of previous and contemporaneous conducts* 
offered to evidence subsequent conduct was drawn in exactly the same way 
in Abdul Q ha fur v Abdttt Kadir, supm * Seo also I iphohns v The Bank of 
Upper India Ltd 4 Lnh 239 = 1023 Lnh 518. Ohanatn v hanky a Mai, 1 j P \ 
R 1915= 12GP L It 1915=25 Ind Gas 120, 1 launy Bin v Ma ffatmgiff 
Ij B R 100 (I B ) , Mating Ln Oi/i v Glaring Ilia Pi/n, U B R (1902 1903) 
Vol II, I videnco 1 , A/odhiya Prasad \ lagadiMi Singh, 11 O C 321, Ihmt™ 
v Mga Sating, 2 L 1$ R 1 Mi Oi/uc v Keshan Pam, TJ II It 1908, 3rd Q f 
1 vidcnce 15 , Dagde \ A ama 12 Bom L R 972 = 8 Ind Gas GU Soobia y 
Qundhoo 12 A\ It 201 Malul Chand v Karin Chcndra BLR Sup 
399 = 5 W It 76, Juqobundhoo \ Ilulcc, \\ R (1869) 388, Mahomed v 
Haesoodcen 6 W R 117 lladha\ Pam, GW It 251 , Bulali \ I lad, 27? R 
3911 = 338 P W R 1911 = 10 Ind Gas 1001 

In Mating Kym v Ma Shuc 15 C W N 958=38 I A 14G P C=^ 
M L I 1105 the appellants who nccordmg to their case wero mortgagees 
of certain properties under a deed which vvu3 m form a conveyance purport# 1 
to execute an absolute conveyance of them in fa roar of the respondents. 
The appi Hants subsequently purported to purchase the equity of redemption 
from their mortgagor In this suit the respondents to recover the proper 
ties on the basis of the conveyance sought inter aha to give evidence °| 
the acta and conduct of the parties (as distinguished from evidence of oru 
statements and conversations constituting m themselves an ngreement w 
contradict or vary the written instrument) to prove that the transaction was 
really intended to operate and was always treated a3 a transfer of their mortgage' 
it being further alleged that the respondents had tal en the absolute convey 
ance with notice that the properties in fact belonged to a third person L 0 ™ 
Robson in delivering the judgment of the Judicial Committee of the Prwy 
Council said ‘ This evidence (i e evidence of the acts and conduct of the 
parties) was excluded by the Courts below under section 92 of the India 11 
Evidence Act, 1872, and the principal question arising on this appeal i& whe«> er 
or not that evidence was properly rejected Its object was to show tM 

whatever the terms of the document may have been none of the parties haw 
acted on them as effecting an absolute sale but that through a long course of 
mutual dealings materially affecting tliLir respective positions they had alivvy 3 
treated the business between them ns one of loan secured by mortgage Ihia 
may give rise to important and difficult questions under section 93 of the Indian 
Evidence Act The case has been argued before their Lordships as though 
the questions in dispute turned entnely on the construction of this section a3 
ipplied to the deeds of the 4th March, 1903 undei which the respondents claim 
I heir Lordships however are of opinion that the ca c e for the AppeHint? 
disclosed a charge of fiaud agvmst the respondents in rehtion to matters 
antecedent to those deeds on which much of the evidence tendered would 
certainly be material ’ So their Lordships in that case dal not express any 
opinion on the construction or applicvtion of section 92 of the Indian Evidence 
Act in rel ition to the deeds of the 4th March 1903 I hat case again went 
up to tlie Privy Council ( I ule Mating Kym v Ma Shu e La, 22 C AV N 
2u7 I* C ) The appeal raised the que tion of the adnu sibility of oial evidence 
under section 92 of the Indian Evidence Act In delivering the judgment 
/ ord Shaw said When the matter in dispute w\s before this Board upon * 
foimer occvsion it was decided that evidence upon the topics above mention* 1 
could be received but no final judgment was given as to the eflect to be given 
to such evidence after its reception The proof havirg been taken, their 
Lordships are now in possession of the facta and of concurrent findings upon 
the most important of them upon the non adnns ibility of the evidence 

reliance i3 pi iced by the respondents upon section 92 of the Indian Evident 
Act of 1872 Founding upon this section the respondents maintain that 
whole of the evidence led must be rejected On the contrary, the Appellant 
maintain that, notwithstanding the terms of the oection they are entitled to 1 
up and prove the acts and conduct of the parties as inconsistent with tW 
transfer of property and only consistent with the true nature of the transact^ 11 
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haying been one of mortgage or transfer of mortgage They found upon a g 92 
considerable body of authority to that effect, the cases cited being, Bakslw 
LaKshman v Ooiinda Kanji 4B 594 , Hem Chunder v Rally Charan, 0 C 528, 

Ral lenx Algappudayan lb II 80, Pieonalh v Madhusudan 2o C 603 = 2 C 
AV N 5G2 , Khankar v Ah Uafe , 28 C 256 ind Mahomed Ah v Na ai Ah, 

2S C 389 = 5 C W N 326 The judgment of Mr Justice Hellulle in the 
first of these cases is repeatedly founded upon in the cour e of the senes, m 
whtch that leirned Judge expressly followed the English equity doctnno as 
expressed 111 Lincoln v T \ right 4Deg& J 16 by Lord Justice Tut net thus 
' Ihp principle of the Court is that the Statute of Frauds was not made to cover 
fraud If the real agreement m this exse was that as between plaintiff and 
Wrtght, the transaction should be a mortgage transaction it is, in the eye of 
this Court, friud to insist on the conveyance as being absolute, and parol 
evidence must be admissible to prove the fraud * In the opinion of their 
Lordships, this series of cases definitely ceased to bo of binding authority after 
the judgment of this Board pronounced by Loul Daily in the case of Balkishcn 
Das v Lcgge, 27 I A 58=40 W N 153 It was there held that oral evidence 
was not admissible for the purpose of ascertaining the intention of the parties 
to written documents Lord Daiey cites section 92 of the Indian Evidence Act 
and adds — The case*- in the English Court of Chancery which were referred 
to by the learned Judges in tho High Court have not, m the opinion of their 
Lordships any application to the law of India as lud down in the Acts of the 
Indian Legislature The cise must therefore be decided on a consideration of 
the contents of the documents themsJves with such extrinsic evidence of 
surrounding circunv^inces as may bt required to chow m whit manner the 
language of tho document is related to the existtng facts ’ Notwithstanding 
the decision of this Boaid, however a certain conflict of authority on the 
subject still remains in India But the respondents rightly refer to Achilla 
Rtmaraju v bubbataju 25 M 7, Manny Bin v 21 la Illamg i L B R 100 and 
Datloo Valad v Bam Chandra 30 B 119 and in particular to the judgment of 
Jet J ms C J in tho last case In these the judgment of tho Board, 
as pronounced by Lord Daiey has been rightly followed nnd applied ’ See 
also ha mala hanta \ Annada Chandra, 71 Ind C\s 1038, but see Kaiendia v 
Bhola, 27 C W N 8-10=77 Ind Cis 154 In Natasmgcin v Panuganh, 29 
OWN 246^=47 M 729 (P C) the question was whether documents executed 
b tween the pirtics constituted a moitgigeby conditional sale or an absolute 
sale with an agreement to reconvcy In holding that the transaction though 
phrased ostensibly as a sale with a u„ht of repurchase in the vendor was in 
reality a mortgage. Lord Blaneshluyh said ‘In accordance with that arrange 
meat the vital questions whether tho transaction in question did or did not 
amount to a mortgage has been fully argued before their Lordships and With 
that problem alone we now propose to deal It seems to their Lordships that 
they can dispose of tht, present case with no reference to any oral evidence, 
other than the surronndm B circum tances such as \nL 01 d Daieys words m 
Balkishcn Das v Leggc 27 1 A 58=22 A 149=1 C W N 153, are clearly 
required to show in what manner the language of the documents was related to 
the existing fact* ’ 

In Baijnath Sing v Ifajee Yuliy 30 C AV N 242 = 27 Bom L R 787 the 
suits were instituted by Baijnalh Singh for the redemption of shares in the Xalu 
Singh Oil Co on the. footing that ccrt un transactions entered into between tho 
pl untifl and defendant Hojec Mahomed Tamal were mortgages The defendant 
contended that the transactions were as they purported to be absolute stle to tho 
original defendant followed by contracts for the re e ale of the shares to tho 
plaintiff, that timo was of tho essence of the contract nnd that tho right to repur 
chase had been extinguished In admitting the oral evidence of the circuinstan 
ces of tho transactions Sir Laicrance Jcnl ins said * It is true ns was laid down 
m Balkishcn Das v Lcgge 27 I A 38=22 A 149=4 C IV N 153, that under 
section 92 of tho Indian E\ idcnco Act is between the parties to nn instrument 
oral evidence of intention is not admissible for the purpo e, cither of construing 
deeds or of proving the intention of the parties But m the view their Lordships 
take of the circumstances of this ca«e the section and the ruling have no appli 
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cation to it flic pi cam bio to the I vidoncc Act recites that it is expedients 
consolidate define and amend tho law of J inlenco, nnd section 92 merely pi* 9 * 
tribes n rule of twdcnco , it does not better the Courts power to arrive at the true 
meaning nnd effict of n transaction in tho li^Iit of all llio surrounding circum 
stances ’ So extrinsic owdence is not admissible for the purpose of shoffm ff 
that a document winch purports to bv, and is on tiio fuco of it n deed of «tk,i* 
in reality a deal of gift 1 aisunnina v Ilmifunnissa, A W N 1903 
A L J JGO-27 A 012 


PROVLHO (1) 

Scope of the provisos I he admissibility of ixtnnsic parol testimony 
affect written instruments is perhaps the most difficult branch of the hnf ot 
ovidcnce § 807 Iho gnneril rule cm, indeed, be laid down in eld* 

and definite terms— pnol cvidenco is not ulmissibln to add to, vary, or contra 
diet a written ti insiction — hut the applic ition of the rule is beset with difficult 
It is frequently said that time ire several exceptions to the rulo, but it is 
milted that tliero is no real exception at ill » no case in which parol evidence U 
admissible either to add to, vary, or contradict a written transiction Iho cise 3 
given below show th it p irol cvidenco c m bo u-» d for the several purpo es in 
dicated, but it can sciroely bo said tint time is in such cases cither addition to, 
or vitiation or conti vliction of a written transaction 


Pirol cvidenco may bo given to prove or explain — 

(1) Iho terms of any verbal transaction, although a writing exists concern 
mg it, if such writing be not the transaction itself but a inerenote memorandum, 
riceipt or the like 

(2) Fraud, mistake, illegality incapacity failure of consider ition, or other 

matter showing that the writing is not the valid transaction it purports to be 

(3) Any colliteral veibnl agreement on the same subject matter, con latent 
with the written transaction 

(4) Any collateral verbal agreement suspending the operation of the 
written trinsiction or being a condition precedent thereto so that the writm? ,s 
not a presently operative transaction 

(5) Any subsequent verbal agreement rescinding or modifying the written 
trinsiction so that the writing has ceased to be operitive 

(6) Any local or tr ide custom or linage applicable to such written trnnsne 
tion, and not excluded thereby 

a The meaning of words having a special or unusual meaning, or 
ly, the translation of a written transaction —Cockle Cos Ev pp 337—338 
Ihe statement of law in Amir All’s Evidence that though evidence to vary the 
terms of an agreement in writing is not ulmissiblo yet evidence that there is not 
an agreement at all is admissible is too wide ind must be qualified by the express 
provisos 1 to 3 to section 92 of tho Evidence Act Lachm m Das v Ram Prasad, 
49 A b30 = 100lad Gis 1029 = 25 A L J 3 19 = A I R 1927 All 422 


Scope of Proviso (1) Pirol evidence is admissible to show that a writing 
is not really the valid transiction which it purjiorts to bo Such evidence may 
therefore bo given to prove friud, imstaki illegibly, incapacity, failure of con 
sideration or other matter affecting the v ilidity of a writing as a document 
Cocl It Cas 341 In Ilenklc v Royal Ex Ass Co 1 Ves 317, Loid Ilardu id e 
(jijo doubt, but this Court has jurisdiction to relieve in ie«pect of a plain 
mist ike in conti lets in writing is wtll as against fraud m contracts, so that 
if minced into writing contrary to thp intent of the parties, on proper proof that 
would be rectified ’ f \\ hen tho parties have recorded their contract in writing 

the rule, that they are not at liberty to alter or vary it, comes into effect That 
winch they put down is final as to vvh it they mean it is the binding record of 
tho agreement Rut they are nlwiys at liberty to show whether it is the binding 
reconfof the agreement Suppose that the signature were made in the cour* 
of a dram Uic°n presentation, or suppose a printed form of agreement were 
u ed and the witness, by mistake signed ins nntm in tho space meant for th? 
princpd mid urc to so. would not tho plrties be nt liberty to show then™ 
state of the ca*i f ler JJaron Pram it dl tn If ale v Ilarrop, 7 Jur 71” 
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Couch y TmefiU (1899) 2 Ch 309, May v Phil, (1900) 1 Ch GIG, Dobell v S 
Stephens TL T Iv B 89,&**A7c Cos 341 So the fir=t proviso in no way 
tri nehes on the rulo laid down m the section Marl Ev 73 So the rule is 
not infringed by iho admission of parol ovulence undei tho proper pleading 
showing; tint the instrument is altogether void or lint it never hid any leg il 
existence or binding force, either by reason of forgerj or fraud, or for the 
illegality of tho subject m liter, or for want of due execution and delivery 
Collms \ Blanton 2 \\ tils 341 , Paxton v Pojiham 9 East 421, 422 , Tai/loi § 
1135 1 he instances mentioned in the proviso are not exhaustive Bcnunodhab 

\ Sadasul 12 C 437*9 0 IV N 303=1 C L J 155 (I B) In delivering 
hts judgment If ooihoffc J said ' The iule of evidenco which is embodied in 
the first ptrigraph of section 92 of tho Indian Lvulmec Act presupposes the 
v ilidity of tlio transactions evidenced by tho documcn to to winch that rule has 
to bo applied If therefore, that v ilidity impeached it is no defence to point 
to tho apparent rectitude of the document ami to claim protection from enquiry 
under a rule which osi-ls against the contradiction and variance of tho terms 
only of those mstiumcnts tho validity of which is not in question In such 
ca K Cis the Court is not bound b) what has been dc cnbed ns a meio paper ex 
previous of the parties nnd is not precluded from enquiring into the real nature 
of the Iran action between them iho first proviso to that «ection, therefore, 
declare that my fact may bo proved which would invalidate any document 
io prove that l contract is void ns by showing that it is an agreement by way of 
wager is to mv delate it It has been suggested however, that the only cn>*es m 
which oral evidence may be given to invalidate a document are tho c specific illy 
mentioned in proviso (1), namely, fraud* intimidation, illegality want of due 
execution of cipacity, want or failure of consideration or nii^tal e But, in my opi 
mon, this is not so, ns the instance given me not exhaustive but, ns appears from 
the use of the words ‘such is’ are set out by way of illustration only Assuming 
then that ns has been argued tlio present case does not come within the term 
illegality' (which it is necessary to consider) it is still within the words of 
tho proviso The admissibility, therefore, of such evidence as that which tho 
defendant seeks to givo in this case is not only not excluded by the general 
rule which is embodied in section 92 but is expressly recognized by the hr c t 
proviso to that section ’ Under proviso (1) of section 92 the facts which may 
bo proved must be such as to show either that the legal requisites for a 
valid agreement did not exi t in the ca=c at all, or that one of the parties did 
not give his free consent to it or that the document does not express what 
w is really intended to be embodied in it It has no application to a ca^e 
where tho instrument represents what the parties intended to put down m 
iwiting though it might not bo in accordance with what they intended to do, 
and with the legal result that they secretly wanted to bring about but which 
for some reason they did not wish to put m writing Motlagabhan v Palam 
(1913) M W N G50=25 U L J 290=20 Ind Cas 924 When sever il 
persons have signed a pronoto jointly anil severally it is not permissible for 
one of them to let in evidence that ho signed only ns a surety but if the 
possessor himself 1 new at the time of tihing his signature that he signed only 
as a surety, then proviso 1 would operate to let in the evidence Mating Sent 
v Ma ban 3 Bur L J 112 = S2 Ind Cas 81G "When a document can be 
shown to come within proviso (1) evidence of contemporaneous and onl 
agreement contradicting tho document is admissible, Mahomed v Abdul, 63 
Ind C is 3G8 It is open to the defendant in a redemption suit to plead th it 
the mortgage is a fictitious document intended to cover a previously complete 
tiansaction of sile between the parties and under the prov i&o to section 
92 of tho Evidence Act to prove any ficts which would mvilulite the deed 
baheb Baksh v Mohammad, 58 Ind Cis 115 An instrument purporting to 
be a (ontrnct in writing, winch is executod on the avowed understanding of both 
p irties th it it is not to bo treated as the real contract betwecu tbcm is not itn 
agreement enforceable by law and thero is not a contract at all ancl does not 
acquire greater legal forco because it is an instrument in writing Ma aiah 
v Cassim 4h L B h (1893—1900) 154 Where the plaintiff sold the pro 
perty m suit to defend tnt No 2 in the name of his wife, defendant No 1 by 
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S 92 a convoy nnca in consideration of sen tcci remlcrul or to be rendered by <h*fea 
(ltuit No 2 in inducing his master L to soli certain property to the plaintiff 
Ilrltl that tho <lef« mlniit No 2 was entitled to prove the real transaction by 
oral evidence A afn hhan \ Mnttnmnl Scnw , 9 Jnd Cis 3G1 »JjC y ” 
108 When a parlv deliberately and with eyes open executes a deed of e11e 
lie can not he nllowul to set up against it on oral agreement that the sale wm 
a moitgige He may prove that a mortgage was intended hut that by ’ rm v' 
ini tile or othirwi e a deed of sain was (xccutcd, but ho cannot wh 
intended to execute a snli deed or executed it, bo allowed to prove an oru 
agreement that the salo was to lie held to be a mortgage T ithoba v Jlookttm 
Chand 2 C F L II 12', { 

Under this provi°o oral evidence will bo admissible for the P ur P°^J| 
invalidating a written npiecmcnt Dholan Das \ Palna Singh 85 P R j J 
Under tins proviso any fact may bn proved which would invalidate any dow 
ment, sued as fraud illegality, etc Therefore in a suit on n bond, a defend 
pleading that it was invalid hy rev-on of its having been given to secure nj, on 7 
lent to pi omote an immor il purpose will bn allowed to prove the sime 
mat v Ounlar Ial, G1 P R 1882, Ilajt v Laxman, 30 B 426 Where at tne 
time of executing a document a ropre-entation is made that the document 

though m form a sale deed will not bo enforced ns against the executant 

sale detd as vv here on the faith of that representation the executant eX(,, V u 
the document tin snip deed cannot ho upheld ns a sale deed ns against 
Naialbm v Suubai 8 Horn L It 7G1 see iKo Peitap v Mohendra 1* . 
297 Where the words of a convey nnce in an apparent sale deed formed o" J 
pirtof the real agreement between the parties, and the onl agreement w 
rc couvev to the vendors winch gave them a claim to equitable relief f° rnie '! 
another part of the s rave transaction it is in the eye of law a fraud to > n 
on the conveyance as bung absolute ami parol evidence should therefore oe 
admitted as foi proving the fraud Nor does s 92 of the Evidence Act 
evidence of the oral agreement inadmissible for, if the real agreement ffC *: 
piovcd it would invalidate the document as a deed of absolute suo within , 
weaning of the first proviso to the section, and constitute a ground for 
of equity and good conscience giving effect to it only as a mortgage 
\ Alayappudayam, 1G M 80 This proviso stems to apply to ca«cs ffnere 
tvidence is admitted to show that a contract is void or voidible or subject to * e 
formation upon tho ground of fraud duress illegality etc upon its inception 
and not to cases wheio the agreement being in itself perfect!} vilid and fue from 
any t unt of that kind, one of the parties attempts to male a fraudulent u^e 
ot it as against the other Cutis \ Broun, G C 328 = 7 O E R 171, see also 
Naorop v hazi 20 B 636 

Fraud This section cannot stand in the way of oral proof of fraud when 
it is charged It has been said to be “absurd that a ■statute made to prevent 
frauds shall bo m ide a h indlo to support it ’ Peachey s case Roll E T 1759 
Bttir Janes § -431 The correct view appears to be that equity will at all times 
lend its aid to defeat a fraud notwithstanding the Statute of Frauds Bin r Jones 
5 431 For example parol evidence may be received to prove that a conveyance 
or other rontract has been obtained by fraud Thompson v Mason, 4 Bibb 19^ 
It may always be shown thit the document in question never h id any legil c* 19 : 
tence On this ground rests tho very important exception that duress or fra 1 '" 
in the inception of the contract may be proved, although accompanied by •he 
most solemn formalities Such proof docs not recognize the contract as ev r 
existing as a valid agreement, and is received, from the necessity of the case •<> 
show that which appears to bo a contract is not and never was a contract Modal 
v Glo'sd, 18 Ala 5G1 Gun v Me Cat they, 13 L R lr304 Collins v Blantien 
ills 341 / avion v Pophnm DEi t 421 lay lot § 1135, Mm! Ei 73 Phtp 7 1 
4tli E<1 pp 537, 538 If the fraud is clearly proved, one of the essential tlernei’ 1 ' 
of contract— consent— is wanting lhus it may be proved by parol evidence t 11 
any material part of the contract was fraudulently omitted or inserted by the on*, 
party {TTetcry Bias* yon, 79 Pa 79) or that it was fraudulently misread toonen 
able to rend nnd that lie was thus induced to give his signature, ( Me Aesson 
Gherman, 51 AN i« 303) or that a part of the contract was not reduced to writ* i 
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because of the fraud of one of the parties, in which case the whole transaction is g 99 

open to explanation by parol evidence Phyfe v War dell 2 Edw Ch (N Y) 47 

In brief, if one person frandulentlj imposes on another and proem es the latter's 

signature to an instrument he had not agreed to sign, did not know he was sign 

mg, and did not intend to execute, this amounts to fraud id the execution of 

the instrument, which may be pi oved by parol or if satisfactorily est ibli-hed 

will justify a finding against the vtlidity of the instrument and would not be 

obligatory on the person «o signing St Loin s <L S F II Co v Dearburn, GO 

Fed 880, Marnell\ Blake, 3 B A, B 35=3 Eng Rep 1151 IY>i the purpose of 

proa mg the fraud, verbal statements which an. material and fraudulent, although 

made befotc 01 at the acme time with the written agreement may be proved In 

such cases the rule that prior negotiations are merged in the written agreement 

does not apply Prentiss v Buss, 1G Me 80 (-dm) No rule is bcttei settled up 

on this —where fraud is alleged a very wide range is given to the testimony 

Parol evidence is admissible in such cases to show the circumstances surrounding 

the trinsaction and the motives and intentions that prompted the parties to 

execute the same Such evidence is permissible to show fraud m a tnn sac 

tion, which, if shown, annuls the contract, and prevents its enforcement It is 

not admitted for the purpose of varying the terms of a contnct but merely 

to ascertain whether it is a bonafide trans iction or sham If there is no fr iud 

the contract will stand conversely if there is fraud the purpose of the admission 

of parol testimony is served Fairbanks v Simpson 28 S W 128 ( Iwi) I 11 

such cases any secret agreement or rust may be shown by them although 

directly contradicting the face of the conveyances The considei ition may be 

enquired into {Qiay v HanJ inson, [Bay (S C)278)) the purpose and object of 

mortgages or assignments may be shown (11 inner v Hoyt, bb Wis 227=57 Am 

Rep 257), and generally the entire transaction may be investigated Again 

inactions upon a written contract brought by one of the contricting partn s 

against the other the rule under discussion is constantly invoked , and parties 

are allowed to prove fraudulent representations or conduct which formed an 

inducement to the contract Abnji v Luxman, 30 B 42G=8 Bom L R 053 

A avalbai \ Snubhat 8 Bom L R 7G1 , Nadia v Bircndra, 20 C \\ N 10G7 

But in ^uch ca«es the evidence should be strong and clear, and the writtm 

contract should not be impeached or changed, unle^ it appears that one of the 

partus was fraudulently misled or deceived Without enumerating them then 

the rule applies practically to all classes of private writing-* Bun Jones § J35 

But where fraud is not alleged by the party in Ins plaint fraud cannot be pleaded 

in appeal Somana v Qadiqeya 30 B 231 , see also Haydn \ Nona 35 B 93 

Sanrjtia\ Itamapm 3J B 59 baUtshrnv Legqe 22 A 1J9 But mere iU( n it 

tion of the fraud in the pleadings is not of course, ‘-nHki* nt to w irr u\t the 

introduction of -uch pirol evidence as would vary the writing The foundation 

is the evidence of fraud and upon it is built the evidence of the nctu d agree 

raent (if anv) between the parties There mu t lie evidence of fraud other than 

that winch may be derived from the mere difleronce m the pirol and written 

terms It is not enough tlmt there arc pirol stipulations contradictor! to the 

written agreementt lansantv Bimi/on 19 Ivy law Rep 1931 Ihc rule 

whnh prefers written to unwritten evidence does not o apply a-< to exclude the 

latter, when its object is to prove that the former had been fr mdulenlly obt lined 

and tiurehy to avoid the contract evidenced by it or to ^ccun indcmimv to thi 

party mjureil Burl Jonr s § 435 A kahnhyal for a period of one it ir provided 

tbit on defiult of pnvment of rent the amirs would cirrv inter* t it 75 p< r 

cent per annum The h want held over after one year On n suit for n nt on 

the Lia*>is of the knhuhyat, the tenant pleaded that, l>efore the labnlujit was 

tveuted by him the landlord n ured hnn that the covenant for pav monl of 

inter* «t nt 7 r > nor cent would not bo enforced This nlhgstion w i« found to Ii 

true Held that under the circumstances the JohiiJn/ol was not the n al nm* 

nnnt between the parties having been induced by fraudulent nusrepn entUion 

nnd the tenant was not liablo to nay in lore t claimed on the In i-* of the 

kaltihifat \adia v Birendra, 20 C N 10G7 

Tin fraul whtch undi r provt o 1 of section 92 may lx proved mu t b 
fraud which would invalidate the document and therefore suh“< quent fraud 
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S 92. in respect of the document not such as to invalidate it, could not be a ground 
for admitting extraneous oral evidence untlei proviso 1 of section 9 
Kpt/iavrao \ Itaija, 8 Bom L R 287 When there is a duly signed receipt for 
the payment of rent oral evidence could not be admitted in supersession of « ,e 
recitals m the receipts But if the case is that fake entries were unde in 
leceipts there is a question of fraud and oral evidence is admit* ible under tin 3 
proviso Kurmat Behan v KaV a, 1923 Oudb 45 

Where the trails iction beginning with a sale deed amounted to a mortgage 
between the plaintiffs and defendants Ildtl if s 92 be applied the provi o, to 
that section would admit the evidence because it would be friud to insist upon 
a claim made by the appellants to property an s ng out of such transaction^ 
when the appellants must have known that the plaintiffs were the (rue owner 
Mahadeo v I u/ at am AIR 1922 Bom 256 

Where an assignment is impeached on the ground that it is colour able «n 
has the effect of defeating the rights of third partus, the pioviaions of socttoi 
92 of the Evidence Act aie no bar to the production of oral evidence by sue. 
thud parties Parumal v Mahomed Ah G S L R 107 In a suit to recover ren 
under a / abuhyat held that evidence of an oral agreement set up by the defen 
dnnt, while admitting execution of the kabuliycit was admissible for the purposi 
of proving the fraudulent character of the transaction between the pirtie a 
Kashimth v Bi indabun, 10 C G49 Kasim v Noor Bebee 1 W R 7G 


Coercion or intimidation Coercion is defined by section 15 of the Indmr 
Contract Act When consent to an agreement is c uised by coercion the ngreo 
meat is a contract voidable at the option of the paity whoso consent ««*» *c 
caused ( Vide section 19 of the Contract Act) An instrument obtained by 
illegal duress is an instrument, obtained by intimidation Ibis may be by 
threats as well as actual violence, actual imprisonmen t pi n allow of fowl a 
rr«t. or the Id e torture Smith v Montenlh Id M A W 33 1 brents may 

affect loss of life loss of member corporal imprisonment But tho duress or 
tine it mu-t be sufficient to overcome a him and constant man ami not a inert 
mnticulous homo U M I A 250 Xbrt Hi 274, eco also Gulhn y Abdul U 
M I A 53, 'lincon v Kushna 20 G l r > Banyanayaka v Alum U M 2\4 
On tins ground rests tho very important exception tii it duress or fraud in tnc 
inception of the contract may bo proved, although accompanied by tho most 
*o!emn formalities An excellent illustration of duros sufficient to avoid a 
contract is contained in a recent JHiiijiand case Moore v 1 nits 110 .Md 190 
(Awi) A lessee bad possession of the fire policies on certain leased property , 
nnd n fire having occurred nnd the lessor being unable to collect tho amount 
com red by the policies without having such policies in hi<* pos si On the 
le «ee tlmatened to de troy the policies except the lessor agreed to pay lutn a 
ci i lam sum and tklivir up ft note of the lessee then held by the lessor The 
evidence established tho facts stated, and the Court sin) it would be difficult 
to imn, i lie n clnrer ca«c of fraud and duress m cxncting such an agreement of 
the les'or before he could obtain poss< x^ion of the policies winch belonged to 
him, and that it would bo reflection upon the administration of justice to permit, a 
plaintiff to recover on an agreement obt uned ns above show n Barr Jones § 4 \ T » 

Undue influence Undue influence is d fined by s 1G of the Contract 
Act. “Influence, in ord«r to be undue wathm the meaning of nny rulo of law 
which would make it sufficient to vitiate n M ill must lie an mflin nee extrciwd 

I ither by coercion or bv fraud I er Cramrorth L C in Boys \ Ho <t thorough 
7 11 h C at p 15 Similarly / nr/ e It m Barry v Duthn <1 833} 2 Moo 1* l 
nip 191 ob* rved “ Undue influence nnd the importunity winch is to deM* 
n \\ ill mu*>t lx of the nature of frau 1 or duress i x rused on n mind in ft *tit 
of d« bditv ” ‘The mfluenei to vitiate nn net «itd 3ir John iWW/ i« 

II ilhnuH v Oonlr l Hngi* nl p “mu t mnnunt to force or coercion di** 
inning frre ngenev — it mu t not lie tin infliu nee of ft flic turn nnd nttnclinunl'* 

»t nm t not Ih the mere de-*m of gritif\mg th< wishes of nnotln r e nl ’ 
Si h 1 / d amt l v Itorrtf Jtnhit 22 II 17 Ihi^r v 1 1 tel fn tr j C \\ IS cxi«" 

{. “ l!> ,,r, ii t h muni pa 13 M MG -47 I A 1 Ihjotf Suigh v humul 23 ^ 

" 31 tho vied r Strain j 49 Ind Li 751 —5 0 L J 572 
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Illegality The consideration or object of nn agreement is hwful unless 
it i' forbidden bt law , or is of such a nature that, if permitted, it would defeat 
the innuMonsof am Inn or is fraudulent , or imohes or implies mjun to the 
per on or proper t\ of another or tho Court r<gnnU it as immoral or opposed 
to public polict tn each of thc'O cn«es, the consideration 01 object of an 
agreement is '•md to he unlawful Evert agreement of which the objector 
consideration i* unlawful is \oid (Pi tic ■* 21 of tin eontiact Act) If the 
consideration on either side consist** of a promise and tin thing piomised is 
unlawful, the consideration is unlawful and the ngr eiuent is tout Tlu agree 
nieiit m also void if the object or purpo e of the pirties (including (he manner 
m which it is intended to he carried into <(!«*< t) is unlawful faflei Mebet \ 
lituhjr lludqe 1 fill 3! 0 702 Cun Conhart W p 102 The legilit) of n 
contru t has to he d< termined In the law of the pltc» of puformmice or if no 
particular place is design ited b> tlu law of the pine where the contract is 
made But the lex fori determines how far the law of u foreign countn is to 
Im recognised Altliou 0 h therefore an agreement ma> be hwlul according to 
the 1 iw applicable to if, it will not lie enforced In tin t ourK of a st ue whose 
laws oxpresslj prohibit sucli an agnement Not will the ler /on suffer the 
foreign law to he applied if the agreement is contian to the interests of the 
state or to common principles of justice and morality Santos \ Illuh/e 23 
I 1 C I* 'll! Accordingly the Court will not enforce an agreement obtained 
by tlireits of a criminal pro ecution although the agreement is \nhd according 
to the law of the country where it was made and when the parties to it were 
domiciled Kaufman \ On son (1901) 1 K B 591 Cun Conti act Jet p HU 
Illegality covers instruments, or transactions against public policj '■uih s~ 
bond , m nstrunt of trade (Mitt hell y heipiobU, 1 fern 1 C l>onJ- pr*"' 
for an immoral consideration, Fr turpi causa non ou ni art to e g^t hi, sna- 
the obligee to live with the obligor in a ••tafe of forme Uion II alter v Verb.! ■*- 
3 Burr 1508 In Danwn Das Baneijee \ Huno Lall Shaba Ilj \\ R. t_ £. 

110 a contract to carry on litigation against a third party out of n c« -**s 

aside Aoil Fi ,271 Section 127 of the Indian bucce-«ion Ka 
'A bequest upon a condition, the fulfilment of which would b- mierf sr Lrv 
or to morality is void 

Parol cudence may under the pioper pleading, be offer*! t> ^>nr ta«* 
contract was made foi the furtherance of objects forbid^M t'cusr i r -seio* »e 
by common Iiw (oilin' t \ Dtantem 2 Wills 1 
Unman \ kettle fold, 3 M AO 94 Iiigqs y JjunmvT, iT ZL C- ~ rr ,*’/ 
v Head 5 1 K COO Doe \ Fold, I A A L t »° -r. 

1 C AP 582 iA Oman v Cole 3 Lso 2 r > ' Siyd.tr S' / AIT " \r?f ^ r> . 

dene* is nlwijs admissible to piove that Iherrt’-c. • e C" i n ni ntl 

agreement m writing is unlawful and that tL-~ r ^ y,,, ,t 

Ku hi kath \ Dnndaban IOC G19 AmpChaiiyf , L. B ' r />,. 
Madhab y Sadasooh 32 C 437 Moreover, wLm s r -™ c_e- trin^i -tum 
is thus unlawful it is the right anrl mzr je c , rt ,-c‘ 

cognizance of the fact although it mar r*r zst~ "/-a 
Kamnla kaic! ei 8 A! I A 187, Stall r L' ntT'^ .»/ ' 

Uaile 27 A 207, Cun UnlraH A , v ^ ^ "f, l 

show that an agreem. nt in writing to vd f 

TCreement made bj „ )y „f w ^ er S„ /,/ *T 

Dass v Jen/ ala Subba Pam, 17 Jf ~ 1 lr 1 ' “ r 
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himself written the boil} of the document or not, if he has signed it It is even 
immaterial whether he has signed it, if ho has otherwise acknowledged, or 
adopted it Hence proof of signature i° sufficient to charge him 1 1 ignore 
§ 2134 When it is required that a trans iclion, to have jural effect, must be 
in writing, the leqmrement is ono of form or solemnity St imp. Registration 
►Seal, Attestation, writing — all these are difleient varieties of formality The** 
foimahlies, so far as required, take their place with the rule for writing in 
some of the Acts as an inheient element of form in the validity of the transac 
tion Like ill other requirements of form, they art arbitrary, in the sen si that 
the act nmy he sufficient in its towns (for example to constitute a contract or fl 
« lease) and may be fully proved by evidence, nrm yet remains legally effective 
Nevertheless, they are not arbitrary to the extent that they rest on a con ciou* 
policy of avoiding cert tin general dnngeis or abuses and that they enforce « 
rigid rule for the sake of this policy IVigmote § 245G The only question 
was whether the appellant (defendant) was entitled to produce oral evident 
to prove that the contiact on which the plaintiff sued wa's void a being illegal 
I lie tact that the contiact is not what it purpoits to he but an agreement for an 
unlawful object, is a fact which would invalid ite the document on a\ inch the 
suit is brought Evidence to invalidate the document is admissible 27m H 
ipngada v Mating Nyo U B R (1897 1901) Vol II 399 


Want of capacity of the contracting parties Parol evidence may nl o 
under the proper pleading, be offered to show that the p irty was incapable o' 
contrctmg by reason of c oine legal impediment such as infancy coverture 
idiocy insanity or intoxication Bartel v Burton 2 Ack 10? Besides the 
two classes of persons non compote* menu* U" idiots and lunatics Lotd Cote 
mentions two more classes ux tho e who were of good mid sound memory but 
by the \ isitation of God has lo->f it and those who h iv« Income non compote s by 
their own act, as drunkards ( If ill Fcor 25) In the former of these two I iflei 
classes must lie reel oned those who from sickness grief iccment or old age 
have lost tluir reason, who are not like those cla-sul by Joxl Co/e as lunatic^ 
sometimes having their understanding and sometimes not hut these iind<r 
standings me defumt, who hue survived the peiiod that Prov idence has assigned 
to the stability of their minds If ilhami on Cxecntot s 20 citing IZcmtle Ctcnmei 
X2 Ves 452 by LoidExsUne Sheinoody banderson 19 Vps 283 Ihguny V 
Dat nm 81t« GG 

Want or failure of consideration An agreement made without tonsi 
deration is void unless it is in writing and registered and is made on account 
o) D dural love and affection hetwepu parties standing in a near relation lo 
each other or is a promisi to compensate for something done or i-, n promts, 
to pay a debt buried In limilHion law (1/de ipchon l) of Hip C'ontuicl Act 
/Si J) Dus piouso of the I videnec Act pprmtts a party to a contract rediued 
into w riling to establish nmon„ other matters “want or failure of consideration 
v\h.re m a suit on a pronu sory note the d« fence rain <1 the plea of waul of 
ton-idei Uion /I’M tint there was nothing in the law pieunting the defen 
dint from establishing the pha Chaman I nl v Ilnalal, 108 Ind Cis 158= 
20 A L I 189 If one party to a deed nllegfs and proves that the whole of 
thr consideration, the receipt of which was acknowledged i i the deed, did not 
pa s, tlie case falls within the first prov 1-0 of section 92 of the Fvidence Act 
mid the other party is nt liberty to prove what the real consideration was 
J v idence can bt giun to prove the real nature of the consideration Chimin 

v Itavuiti MJ V >37 = 24 Ind Cns 601=12 A L T 9G9, see also ha daw 

v Ifaridt "t C W N 1">S V here it can lie shown that the consideration *0T 

n promissory note was lo-sgs in gaming this is a want or failur. of consider* 

lion within tho me imng of proviso (l) to «. ction92of the Evidence Act nnu 
oral evidence can lie given to prove that the con iderntion reprt sen ted gam him* 
lns-.es Italgubmd v Bhagrpi Mai 11 A L T 85 4 = 35 \ 55S Notwithstanl 
mu nn ndmtssinn m a .tie died that thp consideration had lx on receiveil it* 
oawntoth v< ti lor to prove that no c instd. ration had been nctualH paid L* 
v V T J ft!,,Jl,u L 11 It (1397—190!) A oL II, 4o0 sen Uo Shndnt v Dub*' 

\ I8s( £»8 I’rc'emptOT can how that transaction which is o UiasiWT 
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a mortgage i- renlty a «ale 1 >7 P W II 1009 Under (lus provi o a parly S. 92, 

to n contract nwij prove n fact such ni mint or f ultiro of consider ition" but 

thin, if a parti to n contnct un«lt r thnt proviso lie allowed to prou wantoi 

f tiliin of con nh ration his opjioneiit would not lie bound by tlio recital in the 

contmi.tr lmt would he competent in nnswei to the c iso made by the other 

“idi , to id duct t\idt nee in onltr to prove thnt tin consideration was different 

from thnt rt'cifid in the contract Ijnla Ihmmat \ Llcirhcttcn, ll C 4SG Not 

vvilhst indmg nn ndnu«ston in n rale deed tint the consideration has Ixtn 

ruined* it is open lo the vendor to pro\c tint no consideration has been notu 

nlll pud The provi'ions of tin I vidcncc Act do not render lnulmnuhle 

i vultnco that will contradict the statements of fact m a written document 

Win n a contract of sale mentions lint the amount of ion idemtion specified 

in it has InH'n recoil ed li\ tin vendor it is competent to the vendor, umh r the 

prou ion“ of the I udcnci Vci to prove a collateral a^reemert thnt tin purchase 

mono} should rennin in the hands of tin v« ndee for tho purpo es nnd subject 

to the conditions alhged bv him inilqial v ludiajil, 22 A 370 I* C =■ 1 C 

W N 435 =*27 I A 93=. 2 Bom L II o53 The want or failure of consnkr 

ation contemplated bv tins proviso i a completo want or failure of consult ra 

lion KeMiahrao v Lm/a S Bom I, R 287 W hero the con idcrdion for 

an a sijjnnunt of a mortgage decree is staled in the regi tcred died of assign 

ment to Ini Rs 2, S9 090 tlie amount of price i es ential term of the contract 

mid oral evidence is inadmissible to prove thnt the price agreed to b< p minis 

in fact something less than tho amount rc« ued in tho deed Lodd \ Muthili 

A I K 1925 Wad b00*4SV L J 721 IVlion there isn recital in a docu 

ment of the pa>mcnt of a certain sum of mono} as consideration oral evidence 

i* ndmt Mblc to provi thnt the recital n> incorrect as a mntter of fact feuoh 

a reutallioing onl} an averment of fact *• 92 of the Cvidenco Act docs not 

bar oral evidence being let in to prove it to be wrong In such a ca«o thi 

otlui pirtv run} also be allowed to let in oral evidence to prove that the re 

ntd h not incorrect but was deldierauly put in and for thojpurpo=o of proving 

it be milt be allowed lo provi what the uni consideration was Section 92 

dot" not in any unj bar such proof for the proof is adduced not for the 

purpoHi of varying or nltirm^ inv t<rm of the written contnct hut only to 

show that tin recital in the deed is correct Lamnsuauu\ Lodd Oonndot, * 

22 L W 81S» A 1 R 1026 M 35= 19 M J, T ill i houji want of cou-i 
di ration or failure of consult ration or difhnnce in the kind of consideration 
liinv be proved evidence to vary the consideration in a registered silc-dced i-> 
inadmissible Anita In v Hart/ofnnd, 27 CUN 190 *=37 C h T 5j 2=<75 
I ml C is ">57 — 1023 Cal 379 In tho c i«e of a deed of s do it is open to the 
Vi ndore to prove that no consideration w is ictunlly pud and oral evirhnce 
igndini* ible to prove that fact thouji contrary to the leciUils in the ileed 
Mol i rain v ffa/labat 55 Ind Ci 51 su al o Si nqara Charlu \ Cpcndianfft, 
ll) 51 Ij. J 09 bai wint'fsa v Haw f unit i^a. 27 A 012 — A IV N 19U5 
129 = 2 A h J 3GU 

Considerations different from that contained in recital Although this 
section prevents the ndim«'ion of or il evidence for the pm po o of contradict 
mg or varying the tirms of rtcontrait, it docs not prevent one of tho parties 
to tin contract from showing either that there was no consideration or thnt the 
consideration was diffi rent from that stated inn conveyance Qopal Sim jk v 
Ijdloo Lai, 10 C h J 27 —2 In<! Cits 93*> Evidence is admissible to show 
tli it consideration, menttom d m n iKcd as hiving been paid, novir pisscd> 
and also to shew th it the consideration specified m the died was Mtisfied m 
a difhn nt way from that mintiomd in the document itself Muhammad V 
Muhammad 4 A L J 441 = A \V N 1907, lbl 

Mistake of fact “Hereagun lys Mr Morion, “ the Iiuli m Court sits 
ivs a Court of Equity, and will icforni a document on the principles which 
prevail m equity tide illustration {t) In equity, parol evidence is often admitted 
to vary or oven contradict a vvritm e whereby some mistake surprise or the 
like, it dots not repri suit the party s true intention , but it requires a very clear 
case to induce tho Court to interfere The mistake must bo most satisfactorily 



THE INDIAN EVIDENCE ACT 

92 fn'ule out, and the error be shown to be one which ought to lie corrected 
this be done bj the plaintiff, the Comt will reform the instrument o is to in' 
it in conformity with the true intent A defendant igainst whom spec 
pc rfoi manct is sought ma> insist on the mistake in ins defence, and estabh h 
b> puol evidence AW Et 27 o Section 20 of the Contncl Act earn 
where both the pirttcs to an agreement are under a nuatal e as to a matter 
fact essential to the agreement, the age cement is void ’ Section 22 of the sa: 
Act la\b down “ A contract is not voidable merely becau-e it wa» ciused 
one of the patties to it being under a mistake as to a matter of fact J H 
section is not i bar to plead the nustikt of a document writer Bhaltappa 
Sanjna 6 Mjs L T 103 Where on a renewal of a mortgage an item 
property was mudescribtd and there was no propel tj satisf3ing that descripti 
belonging to the mortgagor reference to the e irh r deed of mortage is perm 
sible to c tablish identity of the disputed item Abchil \ Ram Gopal 44 
24b — 2U A L J 5o*=L E, oA 81 = 04 Ind Cl* %1 A mutual mistal e rna 
in de**t,iibin e a puce of land in a registered mortgage deed cm he proved 1 
oral evidence Kola China v Banm Kanina, 31 Ind Cv» 671 \\ here tdeed 
mortgage undo which possession of the mortgaged pi opeity was handed ov 
to the inortgigee piovided that there was to be no accounting between the parti' 
at the turn of redemption ind it appear* d that a paition of the moitgige to 
suleration was set down in the deed as bi mg due to the mortgagee lrom tl 
mortgagoi merely bv wav of gue-s without mu accounting hiving been real] 
taken it tin time Held that the mortgagor should show that there was nu 
take m the stitcinont of consideration and that the mortgagor w is entitled j 
have an account takm Pat tab v Baluant 50 L I 070=48 Ind Ci o'* 
Under pioviso (1) to this ection evidence maj bo admitted to prove that there w > 
mutual mistake in the woiding m an agreement and to prove w lint the rf 
intention of the pirties was, and such evidence as to the alleged nustnl c mfl 
be given not only in a suit for the rectification of the nustnl e, brought unui 
section 31 of the Specific Relief Act, but dso in n suit based upon the ngiumen 
itself Eaiai/nn s nami v Janie i, 3 h B E 2-7 see dso Io \a m> v Vann* 
BiChil AIR 1920 Rang 262 Oral ovieKnco miy he adduced to *«<>»' 
that owing to the ignorance of the dr iftsman u de<d of edc dnl not triui 
exprt tin ii il intention of tlic p irties fhaf nr holnni \ ? t\hn ancilh IS C 1 

I R 13 It is open to the Court, hnvin„ regird to tin proviso to allow oral 
evidenc of mutual nn I iko of fact to van the terms of a deed Malmndra v 
Totjtndtn 2 C W N 2l»0 bee also Hunt v Roicmniuet 8 >\ hi at 211 ( Iwi) 
price v Lan 32 1 T Ch 'Ml 1 [aimers Sholatl 2 Dm A W 3 71, hold V 

I[a trillion 211 T Ch 2b) U n jhi v Goff 24 I I Ch 803 

Mistake ofliw A contrail h not voulnbh beenu e it wi cnu««d bv a 

mist ike is to anj Itw m forct in Rriti h India but a mi take as to 1 ill not in 

fore »’ in l»riti h In Ii » h is the same effect is i mi tike of f ict (fide section 
21 of tin Indiin Contrict Act 1872) flu aetord with the Engli h common 
Igw nil* th it ignorince of liw cannot l>e pleaded ‘Tin Courts say^ 
(hnnrrflor Kent lo not undertake to r In u the parties from tin ir acts and 
deeds fairlj done, though un h r a mistake of law Every man is to he charged 
at Ins Peril with a kiumled„e of the law There is no other principle which i* 
saf» amt j tract leaf »h in the common mb rcour c of mankind Cited in tor 
C/ fur note to t* 120 Vt the same time Courts of I quttv have claimed power 
lo rtlieve against nuM ikes m I iw n* well «s ini tak«s in fact in ca es wher*’ 
there is sonn circuin 1 met winch m ikes it inujint il>I< that the party who M 
received the monev of othir prop* rtv should retain it Cun Pi 9J ♦ Jorl 
thundery ftohnvimnadi 171 Go 2 l In mmnu o, Ipxoratm juris nnm 
rjeuiat nft rs loi_nor mo of ordman lawof the land and not to mi take 
ing ron tru ttons of documente iKaurhanw v limn L R 0 II I* *.28, c< 
ft nn 

MijtaVc of fact and section 310 Specific Relief Act When such a nu 
!* * * f **^!?* J 1 * 1 the ilt tl ctn f» con trued fiy the Court ns if the niidal*’ *' 
f> 1 , ,JT L « ”** 1 "’thont th m trument h ivmg lean actually ordered to Ir ^ , 
a »uu brought for tin purpo is umfer section 31 of the ^pecih 
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4et subject to the condition that the rights of third per-ons acquired m good 
faith and for value shoul I not lie prejudiced there bj kola China v hatini 
l antu 31 Itnl Ci- 671 Oial e\idcnce is admissible to pi ou a mutual mist ike 
in the description of n piece oflindin i registered mort B lge deed md when 
the mistake is so proved the document can be construed by the Courts as if 
the mistake had been rectified, and a separate <u\t tor aectifieaUon of the instru 
meat under section 31 of the Specific Relief Act is not neces«arv piovided 
that tin lights of thud persons acquired in good f nth ind for consider ition 
are not piejudicull) affected thereb) hoila Uunav Gome! anh, 3 L \V 531 
lhe combined effect of section 93 of the Evidence Act and section 31 of the 
Specific Relief Act is to entitle either pirtj to a con tr let, whether plaintiff or 
defendant to protect hia right by proving i mist ike m contract, is a nustakr 
m the description of the propcitj sold bj wrong surrey number of the Mine A 
pi ioi rectification of the deed is not necessary to the advancement of the plen 
of mistaki Saibaji v kanal binyh, 104 Ind Cas 736 Where a mortgage 
eltoel stipulates that Ive 1 per month shall be paid as interest and the morlg i„ee 
contends that the rite of interest agieed upon is Re 1 per cent per month, th< 
wotds ‘pei cent’ having been omitted from the moitgige deed, through elcrieal 
mist il e it I' i ct o of mutual mt take of the parties and not one of litcnt 
tmbi n uit) is contemplated bj s 93 The ca c is 6imil ir to one in which a 
dt cription of the propert) intended to be convened m a j> irticnl ir d< ed h is 
bten wtonglj entered Therefore the combined effect of section 93(1 ) of the 
I utlence Act and section 31 of the bpetihc Relief \ct, is to i ntitle uther 
parti to the contract to protect has ri e l<U b> proving the mistake inthe written 
contract ham Bhaiowj \ Janf i PiomiiI, 4 I R 19oU Oudh 95 te also 
hnmjatanu \ Swt»* 1 ip/an o9 M 793 = 39 M L J 339 = 39 Ind Cas 599 
I him Halims Hnnn/ojjal, A I R 1933 \ll 13 = 44 A 34b, sip iEo Pi a lap 
Chawlra v Mahomed lit, 41 C 313 = 19 G L J Gb = 3Ulml Gas 413 = lb 
G W IS 593 

PROVISO ( 2 ) 

Scope of Proviso (2) Parol evidence is admissible to prove anj coll iteral 
aerhal agreement ns to any mnttei on whuh a document is silent, which is 
sepaintc fiom it and not inconsistent aaith its terms and which nu„ht n itunll) 
b omitted from the iiritin e C oil Ic Cas 313 Vide illustr ition (f) Ibeplnn 
tiff took a le 1 % of 1 ind from lh< defendant reserving to the littei tin sporting 
rights Evidence was admitted of ;a collateral verbal agreement b> which the 
fendant promised to elestrOj the nihluts if the plaintiff would sign the li w 
although the base w is silent on tin point In admitting the i valence hcllt/ G II 
*atd I think the verb il agreement w is cntirelv coll itcml to the base ind 
w is founded on a good con lderition lhe pluntiff, unless the promi < to 
d» trov the rabbits hut been „uen would not hive signed the lei t tint a Court 
of 1 quit) would not have compelled him to do so, or on 1> on the terms of the 
defendant perfoinung his undertaking ’ Mohjvis Griffith EE b lx 

7 0, CW/eCbs Ll 313 In the same cas-* Pojqol Rsud The verb iln„r<< limit 
in this ense, although it does not affect the mode of enjoyment of land detnuxd 
i* I think nurd) coll iteral tothe leio* It was on tin hi is of its being perforin 
t d that the Ie t=e was signed h) the plaintiff, and it tloes not appear to uh to 
contain nnv terms which conflict with the vvntu n document’ Thin is no 
nils that there *hnll onlv he one ngreemint upon anj nutter There in i) be 
two (or more) a ua ttae above e\a, if thev can eonsi R tenll\ stand togt tbi r 
and one maj be written md the other oral If proceeding tut token on the 
written agreement evidence maj be given of the oral agreement ihi«i»fiot 
■*il hn„ to tin written a, ret men t, although at hru sight, it nnj look like it 
CofUc Ois A 91 > Ihi ftlwvt case wn« cited with approval in Ik La^allr y 
(»ntfd/o>d, E It (19**1) 3 K 11 215— 70E.J K 11 >39 whnh perhaps inav now 
E t iken an the 1. idmg ca«e on the nutter I he re the pi untiff and the «l< fen 
duit ne w otint«d for the It I-* of n hou-*e b) the latter to the former The term 
wen atruigeil but the plaintiff rtf iwd to hand over the count*rpirt that lie 
bad signetl unless he received un a surance that the drains were in order The 
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*1t f* ntlant vrlnltv n pn * nt^l that they win in good order, nnd (h» counter 
|* j f t '' ns rt Ufon Imntlwl l« him 1 In fr n-« rontnirwd no refi n nc* to ilrim 

I in drum* wt n not m good unit r nml an action wn* brought (o ret our <1 uni** 
lor tin nth of warranty Inhottiuu (lint tin rr;irf dilution made by the »1* fcmlwt 

II * to tin drum* Ijrinjr m good ordc r wa« n warranty winch was collateral lo it"’ 

lot <, nml for hrmdi of winch mi nction wn** ndim* iblc f L S«»/A V R 
wild ‘‘Now trlwt (Oii'ltltm h n warranty in Inn, or n men reprt ■‘entatfon ’ To 
mute n warranty no xpccml form of word* is mu' :in It inu«t Ik* a collateral 
timh rtnkinp forming part of the contract bv npni ment of the pnrtm expie 8 
or implied, nnd must lx giv« n during tin course of the eh ding winch lends to ih“ 
hnrgnin nml nliould then i liter into tin bargain ni part of it It was laid down 
1»> Ihtller I to long ago at 17S9 m I’asln/ v I rtemnn, i F It “il It was right* 9 
In Id by Holt C J in ( ro*ir \ (midiier Carth 90 and Medina v Stoughton '■'lit* 
-10“ 1 lei Ray in r i9l, nml Inn been uniformly adopted iver since that i n 
n Ih mi at i on nt the time of ml« is a warrant) provided it appear on evtlenct to 
h t\e been so intended ’ \\ hat h it tin defendant asserts 9 I paraphrn e 

thocMdeiui )Ou need lmvo no certiflcait of a smitnr) inspector — it is quit* 
umiccc»s>iry the drams are m perfect condition I give yon my word on the 
“•abject \\ ill that satisfy you 9 If so hand im over the coil nterp irk* Whit 
more deliberate nnd emphatic assertion of u fnct could well be made during th* 
lour-'c of the d( dmj, vvIikIi led up to the counterpart lease being h in (led ovt* 
to the defendant * rhe next question is was the warranty collateral to the 

least -o that it might Ik. given in evidonco and given effect to 9 It appears to 
me in this case clear that the lease did not cover the whole ground, nnd that it 
did not contain the whole of the contract between the parties The lea~c is 
entlicly “dent about the drains though there is n covenant that the ies ee during 
ihf term should do the uvnde rep ur“ and the les«or the outside repairs, which 
would, I suppose include the drains which h ippened to be inside or outside the 
bou e There is nothing in the Icn«c ns to the then condition of the druns — t c 
it the tunc of taking of the leisc which was the vital point in hand Then whv 
is not the warranty collateral to anything which is to be found in thehac^ 
The present contract or vvamntv by the defendant was entirely independent oj 
what was to happen during the tenancy It was what induced the tenancy wui 
it m no way affected the terms of the tenancy during the three years which vvis 
ill the le isc de ill with I be warranty in no way contradicts the lease and with 
out the wiruntv the le i«e never would hnve been executed Ihrce c ises were 
cited in which pirol coll iter \1 agreements outside leases had boon allowed in 

i videncc and given effect toby the Court namely Morgan v Griffith, L Kb 
Tx 70 Eislincv Identic L R 8 Ch 756 m this Court, and tngplt v Dale, L 
R 10QB 174 The first two case9 relate to parol igreement collateral to Ieises 
is to keeping down rabbits, and the last else to a pirol collator il agreement to do 
repairs iml to send in additional furniture In the rabbit eases th» agree 

ments weri held collateral to the leases, and did not contridict the terms of the 
le isc s It w as argued by the learned counsel for the defend int tli it the collateral 
i 0 reemcnts in the labbit cases were i^reements that something should be done 
iFttr the leisc was tiken ind thit in the present case the agreement or warranty 
i“ thit the druns were in good order This is true, but if in the i ibbit ea e c“ 
the agreements were collateral and outride the leases the leases not 
containing the whole terms and the coll iter il agreements not contra 
dieting the lease--, I cannot sec why th" agreement in his case is not collators 
d-o It will be obsprved that in both these eases the subject matter of tno 
verbal undertaking wa& temporary and immediite a mattei which did no 

require to be dealt with amongst those permanent or continuous matters wine 

ire the subject of tho coven ints in the lease Such covenants generally dealt wit 
m itters to be periodic illy attended to during the tenancy and it would doubtle 
be f u more difficult to induce the Court to admit verbal evidence of agreenien 
concerning ->uch matteis as it would be by no means natural to leive then 
oa colliteral verbal arrangement where there is formal written transaction 
tae P a rties, on the other hind, it is moat natural to omit from a Ie4’ 
of (lrnt,»^ e » n it nt as t0 the immediate destruction of rabbits, or the condill° 
urams at the commencement of the tenancy Cockle Cas El 344 
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But in order tint parol evidence may be admissible to pi ove collateral 
agreement, it must not conflict with, or be inconsistent with, the written docii 
inent, the evidence must not amount in effect to adding additional terms to the 
writing Angcll v Duke 32 L T 320*= L R 10 Q B 174, Got lie Cns E i 34fi 
In tliat ci«p the defendant let to the plaintiff, bj a written agreement a house 
am! furniture therein The pi untiff offered evidence of a verbal agreement 
made at the same time to the effect that the defendant would send in additional 
furniture It was held that such evidence was inadmissible, it being inconsis 
lent with the written agreement In that case Corf bum C J in deliveung his 
judgment said “To allow the plaintiff to recover m this iction would he to 
allow a p irol agreement to conflict with a written agreement afterwards enti red 
into I agree with the cases which have been cited to this extent that there mat 
lie instances of collateral parol igreements which would be admissible, but ibis 
is not tlie case litre Something passes between the parties during the course 
of the negotiations, but afterwards the plaintiff enters into a written agreement 
to take the house and the furniture in the house, which is specified Having 
once executed thit, without miking tho terms of the alleged piml a^ret mrut 
n part of it, lie cannot afterwards set up the parol agreement In the r unt c i«e 
Melloi / smd ‘ There is one contract, the hoii'-e is the same, the rent the same 
and tlie general terms the same During, the negotiations it apprars to have been 
sugge ted that some more furniture should be put in, but afterwards a written con 
tract is made affecting the house, affecting the furniture and affecting the rent 
and to this agreement the plaintiff is attempting to add an additional term 
Bind bum T added “It is a mo t important rule that where there is a contract 
in writing it should not be added to if the written contract is intended to be tlie 
record of all the term3 agreed upon between the parties , where there is a 
collateral contract the written contract does not contim the whole of tei ms 
Here the lease expres e3 the whole terms, the defendant agrees to let and the 
plaintiff to take, the house and furniture at a certain rent , there is «aid to have 
been an arrangement made beforehand during the negotiation, that the defen 
riant should let the pi untiff have more furniture for the same rent, how is this 
collateral ’ I cannot perceive that it is 


But the general rule under di-cussion is not violated by allowing paiol 
evidence to be given of the contents of a distinct valid contemporaneous 
agreement between the parties which was not reduced to writing when the same 
is not in conflict with the written agreement Bun Jones § 439 Umloubtcdlv 
the existence of a sep irate oral agreement ns to any matter on which a writ en 
enntrict is silent, and which is not inconsistent with its terms mav be proved 
hj parol if under the circumstances of the particular case it may he properly 
hi fen ed ihat the parties did not intend the written paper to be a complete and 
linal statement of the whole of the transaction between them But such nn 
agreement must noi only be collatenl, but must relate to a subject distinct from 
that to which the written contract applies, tint is it mu-t not be «o closelj con 
nected with the principal transactions as to form part and parcel of it And where 
the writing itself upon its face is couched in such terms as import, a complete 
legal obligation, without mav uncertainty as to the object or extent of the agreement 
of the parties, and the extent and manner of their undertaking wi reduce'! 
to writing Seelz v Bieuers etc Ma Chine Co 141 U S 510 But ' where 
a writing although embodying an agreement i> manifestly incomplete and ir 
not intended by the parties to exhibit the whole agreement but onlv to define 
some of lt^ terms, the writing is conclusive as far as it goes But such parts 
of the actual contract as ire not embraced within its scope may be established 
b\ parol »I ood Ei 5 23 According to the better view the only criterion 
of the completeness of the written contract is a full expression of the agreement 
of the parties, in the writing itself If it imports on its face to be a complete 
expression of the whole agieement, — that is, contains such language as imports 
a complete legal obligation —it is to be presumed that the parties introduced 
into it every material item mid term , and parol evidence cannot be admitted to 
mid another term to the agreement, although the writing contains nothing on 
the parti ular one to which the parol evidence is directed Bair fanes 
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S 92 \\ hw n promi««orv not* i- n“ Jo mt« r* tin* provf o does 

pm little it |nrli from mtrmj. up nnd prnunj, n «ult equrnt oral agreement ll) 
l>n\ interest S nr,! tunwrr v s/xi/dmv 1J ( I*. II tf» l Where llioro > 4 9 

lonlmct with n parlm ridup and a promts <>rj m»t< ingtK d Jn a partmr m ho 
°'' 11 11 * mi * nml not« in ili« linin' of tin pirtnepdup ni t v i lint* of *»m.li rontrick 
fill tin ptrtner* will In tmtil* fin principle that onlj the mnkir of It 11 
promt note cm In JuMliiMt tin rciindi r is not applicable m n at * 
an nidi |» udi til tnntrn t i* nib ged mnl then fore tin protm*ro mi In nl'owf" 
to uddiuo owdoitt is to tin independent contract 1‘inuht \ I'tmh A I **• 
IVHMmt 1<9 


In considering or not whether this proviso applies etc Tin principal 
ruto applies onl\ to furmnlli cnmpbtn contracts, for in stub it is r« nsonnldi 
*uppo*< that tut' pirlirt bur I down nil iV j mtnnht! mul onnUr*h)othw^ 
1 Iih prt sumption Ikh nmou weaker nml \vi ihr r ns tin rlor time lit i<* found 1° I* 
Itss find I<">S fornml lieluurr I <tl \ hammer \ ( \\ R (. R Tja And in lit* 
in-»t of memoranda of agreement* rt< n* no nn not hound io pruump thd 
i\tri thing In« Ihpii reduced to writing, p »rol le*iimonv to prove addition u 
ttrins etc m ri a «>»nl>)) enough ndmi ad>h Jbt rule I« mg confined to forma 1 
mul umiph le document* n nn n receipt in gem nl nun he invalid tied bv par 0 * 
<ude lice of frnud or mistake of n loo o munonulum which docs not nrofi 1 ** 
to etnhod) the whoh of the pnrtn * inti ntiotis fao, when n per on who lured * 
hor e gave the owner Inscird on which he lmd nritf< n in pencil "six \uekf *d 
two guinea* II tho owner was allowed to prove. hi /> md a» additional lem 1 
iinmh that all accide nts bv nixing should be ut ri*k of the hirer Jeffiei/ ' 

If (titan 1 Str luge 2(» 7 On this ground the section three t« tho Courts, m con 
sidermg whether parol testimony is admitted or not to have regird to the for 
mailt} of the documents r life illustrations (g) nnd (li) hoil ri 270 Blurt 
n pint is luised on a negotmhle instrument which is a document of n form d 
cli irnctei the existence of a separate oral agreement ns to an j matter on which 
the instrument is silent cm not he proved under - 0 2 of the Evidt nee Act a* 
pioviso 2 to the section would not appl} to the in e A 'ilinfijog Hnndi i* an 
instrument of n formal character nnd where it i> silent as to interest a » p° r df 
oral agreement for pavment of interest cannot lie proved bj virtue of proviso J 
to section 02 of the Evidence Act hi share Chand v Quid it la 1G i U h R 1 Q U 
ralona v Hanumanth, 17 M I J 290 Larhmi v Ilemciuha IS C \\ N 1200 
] ado v Iieharilal 03 Itul Cns 21 2 but -*ec Oosunmi Sn Ohmislnam T alji v 
Ham iVaiam 11 C \\ N 100 = 29 A {3-17 L J 31=1 A L 7 2‘>-0 
Bom Ij II 1 Defendant mortgaged certain shops and their stock in trade to 
the plmntiH I he plaintiff alleged in the plaint that it was agreed that the 
mortgage should include the goods which might be brought into the shop 
subsequent to the (late of the mortgage as well It, was found that the mortgage 
deed, though registered w is drawn up not h) n lawv ei but hy a petition writer 
Held that in considering the degree of tormalitv of the document the fact Hint it 
vi is not drawn up bj a «ktllecl lawver was of much mote importance thin the 
fict Hi it it wi registeied, and that evidence of the allegtd oril ngreunent wa 
admissible under section 92, proviso (2) of the Evidence Act Norlntpa \ 
ChohtUnqan 4L B R 240=14 Bar T T 211 


When the informal and incomplete document is silent Y\ heje the 

plaintiffs evidence proved that the written agreement about suppl} of con ign 
ments bv defendant was incomplete and that there was a supplementan oru 
agieement Held that it would not lie inconsistent with the terms of the document 
that there should have been an agreement that the consignm nt* should n 
sent when the plaintiff ordered or requested that thej should be sent nnd Ihn 
the defendant was not bound to despatch consignments without definite oin ] 
^ellt La rim Chand v Snhahuddin, 70 fnd Cns 844= A I R J923 Nag 4 p 
^ here a deed of lease does not mention tho place fixed for payment of run 
u i* open to the plaintiff le see to show tint it was sub*equentl> agreed between 
V?f/ rent was to )>e paid nt a pm ticulai place On! ai riosail ^ 
8 .N L J 81 = 89 Ind Cas 273 = A I R 19 IS Nag 281 Under 
p l< ° e *'Sfenee of am separate oral agreement as to any matter c 
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which n document is silent nml which ts not inconsistent with its terms maj S, 92, 
hi proved Thu piovi'O applies where the document is of an informal character 
fodfnaj\ litfuun, 7 N L I 2”> = 8 5 Ind C is 309 Following on a contract 
for siU of good-*, the vendee gm a Vmlhnnauan reciting the pi> men t of a 
sum of mom,}, and the wrjin„ turns of the contract t e the quuititv of 
good, its price and the teun of peifoimance It w is mgned onlj hj one of 
the parties and dul not advert to the ohltgUions of one of the con tr vetmg 
parties On a question arising wlnther onl evidence was admi sihle as to 
whether thue was an agreement tint the goods weiL to Ik supplied onlj on 
receipt of the full purchise money held it w is iidmismbh under the second 
provi-o to this section Ionian \ iianwippa 8C» Ind (.is 4 1 1>=»A I R 
1925 Mud 1029 M here n document docs not embodv ill the trrms of a 
contract between the pirties hut is meril> a written admission of a fict there 
is nothin^ m section 92 to excliiih unit net of the iciil meaning of the words 
Used 7umna v Urn, 931ml C is 193 = A I R 1920 Nag 

Document is silent— and terms not inconsistent with the terms of the 
coutract In a List the lent wns «*tnted to In a lertim sum hut a deduction on 
account of rout in suspend w is allowed and i lesser sum was actually pavnble 
The plaintiff sued upon tlio loan and ilhgcd that the deduction w is allowed 
hi cull e a qu uititj of linil wis not at that tunc fit for cultivation but that 
tin re wis an oril agreement to tho cfficttlnt the rent in suspense would be 
race* veil is soon us the qualitv of the laud unproved Held that under provi-o 
2 section 92 of the Evidence Vet the oi il igieemtnt could be pioved heenu e 
the lease omitted to spenfv the re isons for which the lent wis kept in suspense 
and the penod during which it w u. to continue in abej nice nml th it the plaintiff 
might establish that the contingent) upon which the lent was agreed to be 
received Ind happened Satiih Chandra \ hammi Mohan, 7 Ind Gas 721 
AVherc a s dp deed was executed for a consideration of Rs 35(190 but in fact 
settled bj oral contract to be Rs 33,00U and the di th irge or a moitgige for 
Rs 10110 held tha f the onl contnct is m ulmissiblt m a suit for cancellation 
of the mortgage or for damages for bleach of the oral contract uml«*i proviso 
2 or 3 of section 92 of the Evidence Act R ainal mhna \ Idihjam Iyer 14 

M L T 3:T) = {1913) M W N 830=21 Iml Cis 1G3 A partition suit between 
two Inothem was compromised and decree drawn up accordmglv The propertv 
wns thereby divided between them m certain proportions 1 lie plain tiH alleged 
that pirt of the terms of the compromise wis tli it he “hould icceive a certain 
sum of mone) from his brother in order to equalize the lots 1 lie compromise 
was, however for cert nn leasons silent as to this Ho sued the defend ml for 
th it •mm of money Held that the plaintiff could not gi\o onl evidence 
of the agreement, ns the document providing for the division of the piopertj 
between the brothers wa one of considerible importance and tin alleged oral 
agreement to paj the money wis not n separate igreement but pirt and pircel 
ot the very contract that wis reduced to writing and the ci«e did not fall under 
piovtso (2) o section 92 of the Evidence Act Ibditl y 1 bdul 11 A L J 770 = 

21 Ind Ci-. 305 \Miere the defendant admitted the execution (jointly with H) 
of the promissory note sued upon, but nvemd that it w as verb ill) agreed that 
Ins lnbilit) on it should cea&e by a specified (late Held (hat evidence of «ucli 
an agreement wns admis ible under proviso 2 of section 92 of tho Act — bung 
a separate agreement on a matter on which the promi sorj note was silent nml 
not inconsistent with it° terms Motabhoy v MuHi 19 G W N 713=2b 
ML! 389 = 13 A L J 529 = 39 B 399 3\ here an hah h tin oil which n suit 
was brought, was virtually a inemoraiulum of the loan without an) men lion of 
the rite of interest section 92 sub ■section (2) of the Evidence Act did not pre- 
vent the parties from letting in evidence showing the rate of interest agreed upon 
between the pirties at the time of the loan i\ahin ( hand/ a v Deben ha 3b Ind 
Gas C12 Evidence rehtmg to in oral agreement entered in a bah to paj 
interest is atlim sible under the 2nd provi o to section 92 of the Evidence Act 
iml the existence of such m agreement is a que tion of fact which cannot 
he considered m second appeal I&an Stnghy Col ul 5o Ind Cv* 137 \ 

mort 0 u 0 e bond contained the following stipulation for interest ‘ I have borrowed 
from jou Ks Jbu I shall p iy for the aforesaid sum every ) ear 
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Hi j iiii* to the nflitlMi* r nit mil mitit ( tin nn I ii na Mated ll» f« ,n 
(lit! #llll« , f<’f ftnnnl fit* fin! hy tin nil ilrnlnr* nmll I l>- Inmlinp * >f J 

th j'lfti * to l*t rtf tftno Fin fttt iTil ri mt! lit ft nnjofitt 

the nrl ilfttot nn I it nn iu*lil l>» I**- \ mvr | tint thrr nm n *-| ir*t 

n Mlrnj|tt rtiMint* urol n~r in tit Ix-ln n tin j itti * in th If.i t tint tli 
ill i mu of n niaj rtt> • f tli* nrhitmt >r« nmil I l>* I m lm; <m th* parti 
//H/llintlliPfirnln r rtn m wi« nn Inn ih!< utn! r mimii prow*** (il of 
tli 1 Mill m Ait hurt mt y t/wtti *>1,17/1 '*() I ! 171-I* 1ml ( I* ‘Mill 
Hti In l hr of ft <* ft unli » hull I tr»! «x iitiil n rwnt/rnl di I In win h 
h* nliiMjuc !»♦*•! ft j»ortiun of tin limliiitli* nlbvntftm tlmt it win m>t ht for 
Ltiltuntton immI nunul to |n\ ii nilm.il mil for tin* ninnimhtr llirri w»» 
n lojjh ni|M>MHf , oti'‘ oml n^n limit l**twi<n tin* jnrtipi tlmt tin htullonl win 
to |*i> him tin *01111 of IN in*) IMI tint tin oril n^nrnicnt win niltm -nhlt 
in i tnli riLf n* coiwtitutiii}, tlio ion»i*l mt ion for tlio r< IiikiuhIiiik nt n* to \\ln<h 
tin »l*i il wn*» uli nt or m con^tittitnu « cotnlition |>r* i "H* nt to ui » nfonom ft* 
llvhl Hun \ Jhub l‘» A 1* I Slh^ffcllnil ( n ii*l 1 In inti rim*- 
wonli ftinl li^uris in nn tlrtummn wrro wntti n nft* r u Ii nl Imi n ni(,tinl l*> 
tin dofi inlitnt llio jtlaintiffi nlh^ution irm tint tlioro wn* iinncrnimnl 
ninh In for p tin ox*iulion of tin 4 rframnnin whuh )u tifin! tin mhlitioni to 
tin ilotuimni ninth Ho not nltir it in tho Ion t hut iik r* h oxplntn it //<'/</ 
tin r ffn t on tin iliKinm lit wouli! ho ih if no n!t* mt'on Inti I Iktii mnili Min! 
tin» jilmntiff woulil Ih rntitlfil to proiluto oml <\nli nti of tlio ornl tu.ro* mi nt 
(ittiti/a I lavul \ lfofimm f»i I ml C h iCH**-nOii) Nnf, 101 It i open to 
n juris to u pirlition to pro \o that n * firm list of projir rtio h not tlio hull 
partition but tlmt it was orall) n„no*l iKttmn thorn that n formal p trillion 
H**il «liottltl Ik cxocutoil lator on If such HRroomnit i< prow'll tin* ilnrt 
litwoujilho ftilniH thh without ri„i°lmtion ^tuuhpanmii \ OtnnlnjHinniu 
ih I \\ 7^1 A loftronw in ft p trillion *»uit rolatotl to the mature in iIhiiuU 
m Hit* suit At tint tint**, thtio was no iltsput* wlmtotcr ns to tin nuthoa of 
<IiWHjon of f!n* ] import) Tho on!) ilnputo was whfllicr tho famil) was joint 

ntnl whether the s* wrnl wtlmthlo pmptrtt* s hold h) tlio ilcftnilant funt pirti 
\\*rolnlilc to ho pftrtitiom il When the actual method of p irtition enmo to 
ho ih cus«wl, it wns sii^gi stwl that tcrtftin jicoplc who won* ntriatl) partie-* to 
llio suit mij.ht In* brought in for tho tmrpo c of diw R ion of tfio proport) ana 
an nrruigomont was made to this effict f>) tho consent of nil parties ffem 
that oral ividoncr was not mndmtssibio to prove tho fact of this sep wide 
nrrangomont as to the method of division of tho propirtv Tuht Thun v 
Basileo 24 A I, 7 70j = 9G Iml Cas *i31«A I R 1923 All "07 Oral 
evidence is permissible under this proviso to prove n separate oral agreement 
as regards interest where the bond is silent as to pawnent of interest Ho (trio 
▼ XftrtnHaM i, 103 I n d Cns 794= A I R 1927 Nag 195 An oral ngnement 
endorse* tho endorsee and the endorser of a negotiable instrument that to® 
numbln nn.io. rpcoWr amount of the instrument for the drawer onl) is 
23 S L r o p « v, 5 2 to 8PC tion 92 of the Tviduico Act Sinideij* \ AbW" 
-^=100 Ind Cis 7i7=A I R, 1928 Smd DO A p trillion Sim 
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betwicn two brothers ffb compromised and decree drawn up nccordtnglv S « 92 
Ihi* propcrtv was then In divided bt tween them m certain proportions iho 
pi unldl nlh ged th it part of tin terms oF the compromise was that he should 
reu.ru a certain **um of mono) from his brother in order to equ tlize the lot* 

Hu compromise nn« however for certain ren ons ‘.jlent as to this Ho sued 
tho defendant for that sum of money Held that the plaintiff could not gm 
oril evidence of the agreement* as the document providing for the diusion of 
tho property between tho brother* was one of considerable importance and the 
alleged oral agreement to pay the money was not n epante agreement but 
part \ml parcel of the very contract that was reduced to writing, and the ca e dul 
not fall under provi o (2) to section 92 of the Ludmee \ct Abdul Hamid \ 
lWnM/iijid U \ L I 770** 21 Ind Ca« 303 Where a bond provided that 
the executants should do iMmai work m lieu of interest and the document was 
silent as to the payment of wage*, held tbit eclion 02 of the evidenco Act 
w is no bar to eudoncc being adduced as to the execut mts hating been paid 
tlie ir wage*’ haruppannan \ Pambi/an, 101 Ind Cas 39-* 23 I W G0i = A 
I R 1927 Mail 331 


PROVISO (3) 


Scope of the proviso (3) This prouso is bised on the EngliJi rule winch 
eloc -5 not exclude evidence of oral ngreement which constitutes a condition on 
which the pirfornunco of written agreement is to depend Lmdlcy \ Lola/ 
17 Coin B N S obe Taijloi Li § 113 r > lhc meining of this proviso is shown 
b\ illustration (j) iho defendant agreed in writing to buy of the plaintiff a 

cert un invention r\idcncp was ten'lercd by the defendants to the effect that 

tin v declined to purchase link s one Abernethy an engineer approved of the 
machine and th U n-> Abirnethy was absent, and ono of the defendants could not 
conveniently return to sign tho document after teeing lnm, it was expressly 
«„rccd verbally tliat tho written document was signed conditionally upon 
Abernethy s approval being obtained anel that Abernethy had di-ipproved of 
theinichme It was hold that such evidence was ndmi ®ible to show that the 
written document was not operative rijon\ Campbell, G A <L E 370 Corklc 
Cb< 318 Thayer Cas Fv 831 In delivering his judgment, E>lcJ said Thp 
point made is th it this is a written agreement, nb olutc on tho faeo of it, and 
th it cvi lence w is admitted to show it was conditional and if that lnd been so 
it Mould have been wrong But I am of opinion that tho evidence showed th it 
in fict tliero was never any n 0 ieemcnt at all The production of the piper 
purporting to be an agreement by a party with his signature attached, affords 
e «tron„ presumption that it is his written agieement, and if in fact ho did sign 
the piper ammo contrahendi iho terms contained in it are conclusive, and can 
not be varied by pirol evidence, but in the present ca^o tho defence begins one 
step cirlier, the parlies net and e\pros ly stated to c ich other that though for 
convenience they would then sign tho memorandum of the term 1 ", yet they woro 
not to si 0 n it is an agreement until Abernethy w is consulted I grant the risk 
that such a dofonco may ho set up without ground and I agree that a jury should 
therefore always look on such a defence with suspicion , but, if it be proved that 
m f ict the pnper wa* signed with tho expre s intention that it dinuld not be an 
agreement the other party cannot h\ it as an ngreement upon thoso so signing 
The distinction in point of law is that evidence to vary the terms of an agree 
ment m writing is not udmi siblo but evufince to show that there is not tn 
agreement at all is admissible In the ~nme case Crompton J said I know 
of no rule of law to estop p irtits from showing that a paper purporting to be 
a signed agreement was m fact signed by mistake or that it was signed on the 
terms that it should not be in tgreeinent till money paid or something else done 
they may show that they never cvrne to an agreement at all and that thp 
signed paper was never intended to lx. the record of the term 3 of the agreement, 
for they never had agreeing minds Evidence to show that it does not vary an 
agreement ind is admissible Loid Campbell ( J adds T agree No addi 
tion to or variation from the terms of a written contract can bo made by parol 
but jn this case the defence wa& that there never was any agreement entered into 
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S 92 E\ ldcnce to tint t fit ct was admissible , *111(1 evidence given in this ci p 

overwhelming' Another useful cast is Walts v Lille}, 1 J CBN b 369 in 
which evidence was illowed of n verbal uruigcmcnt that a written agreement 
for the s do of a leise should be conditional on the consent of the landlord The 
Court slid ‘ It is m analog) with the deliver) of i deed ns in escrow » it never 
vnins nor contradicts the writing but suspends the coinin' ncement of the obhgi 
tion ” 11ms even a formal deed f»JJv pa ecu it i! may be suspended m its opera 
tion by i verbal agreement as an e-ciow* Cod lc (on Ed 349, JIuiuuj Y 
Loul Slau , 2 B A C 82 In Dans v Junes , 17 C B 025, it was held that parol 
evidence wis ndmissib’c to show that a written contract, which w is undated, was 
not intended to operate fiom its dclivei), blit from a future uncertain period 
In Jngtannnda \ Nerghan Singh, G C 133 433 Garth C J said ihat piovi o 
(i e proviso 3b as it seems to me, is intended to introduce into the law of 
evidence the rule which is will established and understood m England mu 
treated of in 8 1038 of Mr TayloPs booh on Evidence That rule i*, that fthen 
at the tunc of written contract being entered into it is orally agreed bi tween 
the parties that the written agreement shall not bp of in\ force or validity until 
‘•onie condition precedent has been performed parol evidence of such oral ague 
ment is admissible to show that the condition has not been performed and 
consequently that the written contnct ha3 not become binding Tins will be 
found exemplified and expl lined in the following cases — Dans v /owe* 17 C, 
B 625 Belly Loid Ingest) e 12 Q B 317, Pipn v Campbell 6 E AB 370 
Innagutohaln \ Ku&lnasoann 1MHCR 457 Ihesecises show that untu 
the condition is performed there is m fact no written agreement at ill But 
this rule could never apply to a case where the mitten agreement had not on lv 
become binding but had actually been performed a« to n I irge poi tion of it« 
obligations To admit parol evidence to show thit ome particul r stipulation 
could not bo enforced would bo to introduce the mischief which s 92 wa intended 
to prevent, and it seems clear to mo that the true meaning of tho words ‘a y 
obligation in proviso 3 is any obligation whatever under the contnct, ami not 
as is contended hy the defendants some pirticular obligation which the con 
tracts may cont un So it in i> be shown by paiol evidence that a, document 
signed is in agreement had not been intruded bi the parties to operite as a 
present contract but that it was meant to be conditional on the happening 
of an event which had never occurred P/j/ii v Campbell 25 L J Q B 277 
11 alhs v Little 31 L J C P 100 Wherever therefore, certain conduct or 
writing is put forward igunst a parti as hi* purporting act no principle prevents 
him from showing th it there never was a consummation of the act II remote § 
2108 The truth is that the riil«s excluding parol evidence have no place in 
an) inquir) in which the Court has not got before it some ascertained paper 
binding and of full i ffect Per Wilde P J in Qitnrtl house i Bladburn L B 
IPAD 1U9 Wigmoic § 24US 

On the one hind »a>s Prof Wig mote ‘it is well accepted that the 
handing of the deed to a third person is not neet*&anl> final, the document may 
still be withdrawn or (le*s correctly) revoked On the other hand, the maker 
retention of the document does not nectbsirily negative tin acts finilit) , tats 
too ma) he deemed unque tionablc law *uice 1/r Justice Bhckbwn s master!) 
exposition Doe \ Knight 5 B & C 071 ” II igmore § 2408 In /enos v 
II icKham 2 H I C 29G, Blaciburn J c aul "No particul ir technic i! form of 
words or ict* is race ^ar) to render an in trument the deed of the party sexlnv 
it the mere affixing (he seal does not render /t i died hut as soon n- there are 
net" or words sufficient to show that it is intended by the part) to bo execute*! 
a his deed pretentlv finding on him it i~* sufficient ' Su. also Gudgeny ™ e * s ¥ l 
(i A P B 9bG 1 lie true construction to be placed on this provi o i* that the 
provisions thereof are inipplu able in n ca*e in which an> obligation unit* 
the written contract has itfnchid and if the fffict of the alleged contemporaneou 
is merely to su pend the performance of the obligations con 
ftilnii** » l h r contract evidence of such oral agreement cannot «* 

poratienufl 1 of her hind it i* permissible to adduce cvrden« of a conlM” 
that until °»kl a c rwn, ‘ ,nt un, ler which the parties to the written contract 

bappomn*. of a certain ©vent no obligation whatever under tb 
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wiittui agieement should attioh Wallet MichrU v Aenatt, 52 C 077=90 Ifld 
C i- 59 = A I R 1925 Cil 1007 Oral evidence is admissible to show that the 
ih fcmlunt’s lnhilitj on a pronote does not arise until another peison to whom 
thi defend mt stool <niretj his failed to piv the amount Manelju v Mating 
Po 84 Ind Ci- 1012= V I R 1925 Ran 0 b3 But i person is not entitled to 
adduce o\ >1 evidence of a condition b> which he sa>s it \\a» agreed to postpone 
the enforcement of n promts ory note Subramantav Nat at/an Suami, 90 Ind 
Ci- 1020= (1925) M W N 601 = A I R 1025 Mad 1240 Wheie in in iction 
on a promissory note the defend mt set up an oril contcmporineous contract, 
who-e terms were reduced to writing bv him, but the writing was not signed 
bv the plaintiff, held that it was not open to him to raise as plea and the 
igiLcmont was inadmi sible When a contract was founded on considera 
hon and the party who hns received the consideration wrote down and signed 
tin forms on which ho received it, it was not open to him to raise the 
plea that he did not agree to tho a e terms Hualal v Brnaiasi 26 P L R 
G12=G Lah 411=90 Ind Ci« 682 This proviso does not intend to permit 

the terms of a written contract to be varied b} a. contemporaneous or il agree 
ment, but h iwng regard to illustrations (6) and 0) the proper meaning of that 
proviso is that a contemporaneous oral agreement to the effect that a written 
contract was to be of no force or effect at all, and that it was to impose no 
obligation at ill until the happening of a c« rtam event mav he proved Where 
an oral agreement nurports to provide I hat the promise to pij on demand in 
a promissory note though ab-olute in its terms is not to be enforceable hi a 
-mt until the happening of a certain evuit or, in other words, that the ligtl 
objection to perform the promise is to he postponed, such an agreement doe 4 - 
not fill within the proviso 3 of the Indnn Tv donee Act Ramjibun v OghoiCt 
25 C 401=2 OWN 188 

Where a certain property was «old b} the defendant to the plaintiff fot 
R- 480 and rt appeared that there was a e eparate arnngement between the 
pirtiea for the paj ment of a certain amount to tne defendant which would he 
a condition precedent to the -ale taking effect held that proof of such an agree 
ment was not barred b\ section 92 Mating Mon v Afa Atu Oh 5 Rang 636 
^ee al»o Lai Tha v Bhaiadtiaja 4 Bur L T 38=88 Ind Cas 336 = A I R 
1925 Rang 256 Fndtire of condition precedent to written agreement, as fixed 
bv oral agreement can be proved but oral agreement as to getting off amount 
due to the executant of the promisor} note on a separate account can not lie 
proved Bam Singh v Ibtahtm 18 ** L R 39 = A I R 1925 Sind 136 rjie 
admissibility of an oral agreement contemporaneous with a written document 
will depend to c 0 nie extent upon the wij in which the case is presented 
indetsonv Waller, 29 C W N 670 = 88 Ind Cis 435= A I R 1925 Cal 8G0 

Escrow That specific vnrietj of deliver} to a third person which consists 
in naming a condition precedent to be performed, and making tho act final 
except for the happening of the condition — the usual meaning of czn-o'r— b% 
long boon recogmzi d ns ltiving the act incomplete, though here it mar w*II f** 
that tlu document can not he withdrawn “ince nothing hut the<yr ^^’«3 
remains to complete the act Wtgmore § >408 It is a familiar rub* t’ra parol 
proof will he received to show thit a deed was delivered in cacr-ar s-d. -vren 
an asm ment was without consideration and was dplirer«y] cn ci 

conditions mi} bo proved "The manual delivery of an zrnr alsraya 

be proved to have be« n on a condition which Inn rot fzJZ* 1 in order to 
avoid its effect Thi- is not to show an> modification t r tie vrrilfr it 

npnrmont hut to elio.i thnl it nerrr Ixc.irm ov-z n n-=Z -j- c « " 

never commenced Wilson v Po>rer» U* VT- r M ’ £ 

W here n deed delivered to the mrtj \ 7 

is not admissible to show that it wik tales***-' 1 ** evidence 

Moshum -Ik \ Balmoo hoer 2 Ma\ VI 6 
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S« 92 ^ lln execution of n deed 1 * itt issue wlmt uns pan! and done at lb' l ,m ' 
nmi In nli»m Worn nro the \» r> vitul facts Hntr fonts § 171 Ifaifwll* 
mur iHi n thhviml or iTn |>nrl\ to nn instrument obtains po j i«ion tb' rl ? 
hj mind or in ntiv improper innnmr, this of mtes-ut) must be shonn bj pw* 
niiu such c\ufemo is no contradiction of the writing The net nntfiM® 
d< men is mdqxndont of the ImiMinga of the in«trmmnt Delivery c«n >,* 
of nn in t of the blind joined with n purpose of the mind It tonics after l' 1 ' 
nri\( nor lifts dom his work nnd nfhr signing of tin pap* r Whether or ne f! 
deed was dehvmd is nn issue freipiciulj nmdt in the Courts, nnd has w* 1 
puiu deeds wore written If j>nrol ovidinti, to establish or to refute 
is incompetent, then the issue of dt In erj would never arise for deliver) icj_ 
not in words written but m things dom. or said It may be shown that ^ 
part) obtained f >oi o««ion of it bj nccidmt and against the will of the ctP' 
ptrt> or that b) mistake of both partu s n wrong paper was delivered 
hues § 171 A nnd B enter into a written agreement for the ‘'ale of an mteri ’ 
in a patent and at the same time ncrce verbally that tho agreement shall i 1 ® 
come into force unless C approves of it C does not approve The part/ l n 
Utc&ted may show this Pt/m v Campbell G El dfi B70 A, n fanner ngrecr 1 ' 
writing to transfer to B, another farmer, a farm which A holds of C It is verbal)' 
igreod that the agreement is to be conditional on Cs consent B sues A fori ,c , 
ti uiofcrring the farm A mn> provo tho condition ns to C s con out, and the 
that lie does not consent Wallis v Liltell, 11 Com 13 N S 3G9«=31 h J v ‘ 
, 100 In a suit on n nroinissor) note tho defendant pleaded an oral asr'^ 

niLiit that plaintiff should discharge a mortgage that was subsisting on tjj 1 
propert) sold to him b) tho plaintiff before ho could enforce pavment of v* 
imount due on the promissory note Held that the agreement pleaded is n° 
admissible iu evidence under s 92 proviso (3) The proviso will appl) *® 
the c of a non attachment of an obligation under the written contrid 
until the event provided for in the onl agreement happens and not t0 
the case of a mere postponement of tho performance of the legal obli^stiaj 1 
until the happening of the event Mumamma v Suramin 4 Mys E J 74 
Where in a suit on a pronnssary note the defendant pleads an oral agreement 
at the time to *,et off moneys due to the executant under ‘•ome other iccoiW" 
the agreement is contrnr) lo the nature of the document and is not mlmw* h'J 
in evidence The case of a condition precedent to the performance of a contrw* 
rn writing is different and evidence to prove such m onl agreement ia admis ib« 
Ham Sing V Ibiahim 78 Ind Cos 418 = 1925 Sind 136 The plaintiff brought * 
snA on ia pivnote executed by "? \W TV&pewt wi nhwh ? 4^ yxvw 

without mentioning the tenns of the contract in the plaint P II contend? 4 
that he w is not n party to the contract and that his liability on the pronot 
could only be determined after the settlement of account with the executin' 
which w*4 upheld Held on appeal (1) that under s 92 (3) of the Evidence Act 
tho ord evidi nee as to the surety s part in the transaction as admissible t 
suppleim.pt thp terms ot the contract and that the written and the onl a-J^. 
mi nts together constituted a condition precedent to the attaching of any InbiW 
under the pronote which was taken as a security ind that it is not open to w 
pi untiff to tri it the pronote as a separate contract and to enforce it witno^ 
takin & the whole contract into account Mancekjce v Haung Po Han 3 Bit , 
483= A L R 1925 Rang 83 An attempt to show that the agreement rw»J 
to writing is not wh it it purported to be but something different is oppose 
section 92 (•>) of the Evidf nec Act but oral evidence of an agreement constitu 
a condition precedent to the attaching of m obligation under the 
could he proved Tatm v San ana 71 Ind Gas 477=611 L $ 21=19-3 * 
13 i It is open to a person who admits the execution of a promissory a® j 
plead want of consideration therefor Lallu Hal v Reoh Ram, 45 A bi9~ * * 

E J 609 = 74 Ind Cas 353(1) In a suit on a promisor) note the ee 
was that the promi «orV note in the suit was passed to secure the plaint 1 *! j 
?”= ec a ff ) ,ns t any claim that might be made by them— pnor mortg i D ees who ( 
f L„!VP aK ‘ °ff nnd from whom the defendant has not obtained a r( convey inci 
nndw iv* 8 ”* agreement amounted to a suspension of the obh„ ation attic 
0 note until necessity for enforcing the indemnity arises It WI * 
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an agreement to postpone payment of nn existing liability hut one hj which the S 92 
note is to hate no Itgnl ofiict until the eventuality to guard against which it was 
passed, arises TJiuUr the circumstmees the alleged agreement may he proved 
under proviso O)to section 92 of the Indian i \idence Act Ahmed \ hbhauja 
25 Pom L R SG7-1924 Rom 44 

Proviso 3 is intended to eniboity the rule that when nt the time of a written 
loutnet being entend into it is ornllj agreed between the ptrties that the 
written agreement s!i ill not be of nnj forti or validity until some condition 
precedt nt has been performed, parol ev idence of Mich oral agreement is ndmis 
sihh to show tbit the condition has no been pet formed and consequent!} that 
the written contract has not become binding Until that condition is pet formed 
tlun is m fact no written agreement nt all Habib Ah\ I ala Ram Aaimjan 
9 0 L T 273= iU PLRIO C)69=CS Ind Cos 520=1922 Ondli 270 
lln proviso cannot help a defendant who wishes to prove a separate or il 
agreonunt, ns to the rate of interest between linn and the plaintiff when the 
document provides for interest nt a specific rite Habib Ah \ Lain Ram 
Aataiu 90 L T 272=4 11 P L R (O C b9)-GSlnd Cis 520= 1922 Oudh 
270 A person i*. not permitted to vnrj the terms of a written contrict l »3 proof 
of n contemporaneous oral agreement under this provi o a contempor in eons 
oral agreement to tho eflect that a written contract was to hi of no foice nt all 
and that it was to nnpo o no obligation at all until the happening of a certain 
event maj lie proved It maj be shown that the instrument was not meant to 
operati until the happening of a given condition hut it cannot be shown !>i 
parol evidence that the agreement is to b< defeited on the happening of a given 
event AhJauadv Kulanjan 44 A 421 =20 A L J 217 = 66 Ind Cas 121 
Under this provi o n party is entitled to prove the existence of a separate 
oral agreement constituting n condition precedent to the attaching of an> 
obligation under the contract and consequent^, to show that the contract is 
to he considered as binding onlv when confirmed by the principals them»elv«.s 
Dmanath v Methmam, 33 C L J 577 In n suit on a promissory note pa j able 
on demand it is not open to the defendant to plead bj waj of defence n 
contemporaneous oral agreement where the plaintiff has agreed that he will 
not piesent the note, although it is payable on demand until lie has fiisthirgid 
certain incumbrances on the property he lms sold to n stnnger J isftmi v 
Ganedt, 45 12 1155-23 Bom L R 488 = 63 Ind Cas G73 

It is open to tho Court to decide under proviso (3} that the tjata patta 
granted hj a landlord was intended to be operative only m the Pvent of (he 
lessee being able to obtain possession of the lease hold property and that such 
po sesb on was n condition precedent to the attaching of anj obligation under 
the lease upon which a suit could be based Kabilttddin v Sabdai Ah 29 C L T 
478=50 Ind Cas 918 

In a suit on two pro notes which contained the words ‘ I promise to paj 
jou hereafter the defendant pleaded that there existed a separate oral agree 
ment constituting a condition precedent to the attaching of the obligation and 
that the word ‘ (hereafter in the two notes referred to thnt agreement Held that 
1 the alleged oral agreement was admissible in evidence under provi o 3 of 
\ section 92 Rtnlocl v Isa Ram ol P E 1877 Where the plaintiff purported 
I to sell certain land to the defendants under a deed of sale and there was an 
( arrangement thnt the deed should take eflect only if the defendants succeeded 
I in getting possession of the property m a suit held thnt oral evidence of the 
j arrangement was admissible m evidence under & 92, proviso 3 Evidence Act 
j 1 [ahnUnrja v Ih/der 9 Jl L T 450 It is open to a defendant to sue on a 
i pronote executed bj lum ns a subscriber to a chtl fund to prove that the 
^ pronote was executed and delivered onlj as security for the payment of future 

* instalments to the chit fund Panchapal esa i Ai/i/asitami, 107 Ind Cast 510 
. Where in a suit for recovering of monej based on an instrument which lecited 
J that the borrower had taken in money and brought it into his own use the 

defendant tc ndcred evidence to prove that he had executed such instrument 

* upon the understanding that it should not he binding upon him unless n 
i, condition pucedent was, peiforinel bj the plaintiff held that the evidence was 
■/ admissible Kishen \ Chandi, AWN 1882 93 
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PROVISO (I) 

Scope of the proviso (4) Pnrol evident* i* ndmi^iblo to prove nnv eob'e* 
fjm*nt verfnl agnrnwnt reminding or nh* ring the terms of n mitten docinwal, 
Mnlfw writing >*» rujumd bv Inn to rnukr (hr transaction in que tion en 
foru able, m u lit* h < t«n **uch < v i*h nci « annot !»< gnui to altir t!ie terms of 
••itch writtm donum nt (Jo** \ Aon/ \tirjmf, % If A A<f IK 

II 127“«Cochlf (as -Till*- l Imvcr Cns I v 8/ i Dromon C J (in deliverin'' 
th« judgment of the Court which consisted of Jaunton 1 ill It dole, I arle^A 
/W/roni If) snnl "Bv tin g* noml mh of common Inn, if there h* n contrVt 
vvhnh his been rtdtiud into writing, v*rlnl audonci is not allowed to *>« 
Mv*h of what pasted Inlueni the partus etihrr luforc tin written in trumeet 
was irmde or during the tune thnt it was m n «(ate of pr paritimi 
mid to or subtract from, or in nnv mminer to vnrv or qualify the wfltt*.n 
i out met, hut lifter the npnement has hcen reduced into wining, it i compe- 
t< nt to the parti* s nt nnj tore before hr* nch of it hj n new contract not ,n 
Writing either altogether to wmve dissolie or nn mil the former agreement* 
or in mi) innnner to nthl to or suhtrnct from, or vnr) or qualify the ttrm < * of 
it, mnl thus to inflhe n new contract, which is to he proved, pat tlv hi die 
written agreement mid parti) b) tlie subsequent vtrlnl terms cngnfted wpO" 
what will bo thus left of the written agro< men l And if the present contract 
was not suhp ct to the control of nny Act of Pirlnmcnt wo thud tint 4 
wouhl hnve been competent for the parlies li) woid of mouth lodisptn“e 
With requiring n good title to be mnde to the lot in question, and Lint lb* 
notion might be mnmtaincd But the Statute of I r mds Ins mid* cert m 
regulations ns to contracts for the sale of lands (So) we think the objecl 
of the Statute of Frauds was to exclude nil oral evidence ns to contract Oi 
tlie sato of lands, and that any contract which is sought to be enforced mu I 
be proved b) the writing onl) ’ This proviso denis with two points In dll' 
first pi ice it lays down that if a transaction has been reduced into writing 
not because the law requires but because the parties find it convenient die« 
since there is nothing in general Inw, which prevents them from subsequendv 
modifying it or rescinding it altogether b> oral agreement, so there is nothing *« 
the rules of evidence, which prevents them from proving the alteration or 
rescission But a matter which the law requires to he in writing can no mow 
be altered b) a subsequent than by a contemporaneous oral agreement be 
cause the rule of law prohibits it MaiLbij Ei 73 It was contended in a 
case that the word 'or should be interpreted is ‘ end and as such onl eu 
lienee should lie admissible m cases of documents which are not compulsorily 
legistnblp but which have bein registered This contention however was 
negatived Nocoor v Ashulosh, 9 C W N cc \ iv Under tins proviso en 

ileuce of a sub equent oial agreement rescinding or modifying a contract, etc 
in wilting is not adma-sible but the proviso does not exclude a distinct stibw* 
quent new oral agreement superseding the old contnct in iolo La) hon MM 
v Amir Khan 14 P R 1889 The exception at the end of proviso 4 to section 
92 of the Evidence Act applies to an) agreement whether executed or executorr 
Go veil Subba Rao \ fangonda Narnsimham 27 M 3G8 The provision 
of this proviso do not preclude the admis lbihty of onl evidence to prove tw 
disch arge and satisfaction of a mortgage bond Rom la t v Qolnuda * 

W N 301 


Parol proof of subsequent agreement The general iuIp under dt cti ?j<> 
how ever does not prevent the proof of 'the existence of any distinct, 
quent onl agreement to rescind or modify an) such con trxet grant or di»P 0! j 
tion of propert) provided that such agieenaent is not invalid under the otat s 
of IVaud, or otherwise' Steph IJi Art 90 Goss v Nugent *>BarnAA«-*- 
1 he general rule does not purport to exclude negotiations respecting wrm. 
contracts unle s they are prior to or contemporaneous with the making of 
to nm. ami in a great varretj of cases it Ins been held i'h»> 1 

I'ftr otil i n subsequent change, modification addition or even distnar 
been nbnntwiV* Omissible to "how by parol thnt the written contract a 
ed except in so far is it has been modified bj a now parol agreeing 
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tint tho time or phce of payment or of pu form nice of the contmct 1ms S 92 
bet n changid tint p rformuico has lieen pnv«» 4 d or unit id by tin other 
party , tint tin modi of payment for s mcis has been changed 01 that the 
contrict ln« lh.cn wholly disunrgotl It h notiuu -u\ to the admission of 
this hind of testimony that any new consult rition Ik |»ro\ ed 'The same 
comidfrition which t\i b<l for the old n^rtunent is nnpoiled into the new 
flgm im nt which is sub ttliited for it Lot d Denman in Stead v Dauber , 10 
Ad A, L. »7 Whcrt it w is sought to he proved that the plaintiff had relm 
qui lied lus right to a portion of tlu rent renew id muhr i Kabul tat by means 
of m i n rPcmuit sub < qiicnt to tin data ol the in tiuimnt Held that the acts 
md condiut of the parties Win not idnnssihk in cviduui to prove that the 
turns of iht ngrei inent h im been varied Jaldimi\ A aim Imp 110 Iml Gas 
733=5b( 201 » A I R 1020 Oil 437 Ilic evmc oinii * oral agreement* ns 
used in this prou o is wide enough to includt all writtui aguementa win thei 
they arc ord oi tin \ no implied from acts and conduct of tin parties human 
v Ladhtkn, 10 Put. L 1 G09*=A I R 1029 Pat 717, Vni/anth \ Ohiei, 

22 M 2(11 , Pallia Hainan \ Lhabant, 12 G L 1 4-59= 0 t \\ N 60 / a) ha 
tulla \ bidtambhar 12 C L J G4G, soe nl o Morell \ £>tndd (1013) Jch 
U18, Burnet \ Mooie (1004) 1 ch 303 (312), Iluqhei \ Met to lh/ 2 App 
Cns 439, Manmdia \ Durga Snndati , 20 G AN 2s 680=32 Iml Gas 185 
i he word 'oral m tins proviso is used in the *ense of “not committed to 
writing,' mid includes all unwntteu agieements whether come to by noul of 
mouth or inftned from the nets and conduct of tho parties Mat/and t \ 01 net 
22 M 201 = 8 M L I 19l> As regards the alternative defence set up hj the 
defendant m his ca e not only claiming the property as a preferable hen but 
also setting up an oral agreement whereby she alleged she had acquit ed it hj 
truisfer to her of the rights of the pi initiffs under their «ale deed Held that 
proviso 1 of section 92 of the Evidence Act was no Ini to an enquuv into the 
merit-' of the latter defence based on the agreement, for the object of tin 
alleged oral agreement w is not to rescind tho original Iran “action as affected 
between the plaintiffs and their vendor* hut to truisfer any right acquired hy 
the plaintiffs to the defendant Pallnnabai v Tularam, 11 U 17 

Parol proof of subsequent agreement, m case where the document has 
been reduced into writing The exclusion of evidt nee by -taction 92 is H self 
excluded bj piovi o 4 and n notification of a wntten lgreement to submit 
matters in dispute \o arbitration cm he proved by oral evidence Punt ilal v 
Ohanaram, 83 Ind Gas 22 = A I R 192 j Nog 203 In a written lease 
for n period of r > years there ww s condition that if the lessee desired 
n renew il he should give a written notice three months before the expintion of 
the term of the leise The lessee alleged tbnt one of the les ors had told his 
wife that there was no need to give a written notice as provided for by the lei«e 
and hence no written notice tor renewal had been given Held that the alleged 
statement of the lessoi regarding the written notice tor renew il was not ndtmssi 
ble in evidence under «ecfion 92 proviso 4 of the Evidence Act Such n 
statement, on being assented to by the lessee, amounted either to inodific Uion oi 
resci sion of the contract of lease within s 92 proviso 4 of the Evidence A<f 
Marx- DCm~ v Jitendia hath, 4G C 1079 = 30 0 L T 94= 53 Ind Gis GS4 
Under proviso 4 a party is entitled to prove the existence of any distinct sub 
sequent oial agreement winch modifies the written contract where the con t net 
is neither required bv law to be in writing noi has been legi tcred according to 
the law in force for the time being ns to the registration of documents \\ here 
turtles, who have bound themselves by a wntten agreement dip at from what 
tins been so igreed on in writing and adopt some other line of conduct it is 
incumbent on the party insisting on and endenvoming to enforce a substituted 
verbal agreement, to show not moldy what lie understood to be the new terms 
on which the parties were proceeding but also tint the other party had the 
same uuder&tni ding that both parties were pioceeding on a new ngiecmeut 
tho terms of winch they both understood rat l of Dnntleg v London Chatham 
Pad Co 2 II L 4 5 (GO) Dina Hath v 1 fiitha Pam 3.3 C L T 577 An 
agreement when confirmed, becomes operative with eflect from the dite when 
originally m ide Data hath i J lathi Him, 33 G L J 577 A partnership 
123 
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S 92 Minch has boon constituted by n rp^istoioil deed can bt (hssolveil by an oral 
agreement AMul Dahaman \ An/ar Ah V B K (1002 1903) Vol II 
Jj\ icipnce > Prior to the duo date of a registered by pothecition bond «5ecuriin» 
R*’ 750 with interest, the obligor, the obligee, mid n creditor of the latter, muk 
an oral agreement whereby Re GOO clue by the obligee to his creditor TO 
appropriated towards the drahmgo of the bond debt In a suit by ohli^r 
to lecovei the whole amount secured by the bond by enforcement of lieu Ml 
that there was nothing in section 92 proviso (4) of the Evidence Act or in an) 

provision of law to debar the obligor from proving by oral testimony that lie 
satisfied and di (harmed the bond in whole or in part before due elate Fhalt/r 
JRai v Qul an Ham, A \V N 1890, 193 The hr b t defendant (mortgagee) w 
the mortgaged piopertv to the second defendant under the power of "W 
contmmd in the muitgage deed The plaintiff mortgagor sued for a declaration 
that the sale was void and for redemption, contending that, on the day before 
the sale tool place, the first defendant orally agreed to a ire him four days 
time within which to pay ofF Ins mortgage debt and to postpone the sale and 
that the second deft nchnt had notice of his agreement prioi to his mmJiw 
Held that oral evidence of this agreement wis admissible beciuse it did not fall 
within proviso 4 of section 92 of the Evidence Act {I of 1872), as being an agree 
moiit to modify any of the terms of the mortgag< Fnmbal v Bhagium Das, 23 B 
348 Oral evidence of an agreement subsequent to the execution of a promi sory 
note payable on demand varying its terms ns regards its exigibihty on demand i 
preclude d under this section S/ied h Jamit v Mahammad 90 Inci Cis 378 
Parol proof of subsequent agreement m cases of transaction which l 
required by law to be in writing and registered Where the parties enter nit 
a contract, they can substitute another in its place and the substituted contrv 
is the one to be looked to, not the one which was first entered into If the hr 
requires that the substituted contrict shall be made only in a certain way and n: 
compliance with certain formalities such ns writing and registration then unless 
it is c o made it cannot take effect and the old contract subsists UKyo* 
Mg ran lo, 74 Ind Cns 104 = 1923 Rang 102 when an agreement inodi/j 
ing the terms of a prior document requires to be registered, but is not so rcgi to™ 
the document is inadmissible m evidence and oral evidence is precluded under 
section 92 (41 to prove its terms Austin Utaud \ Stnglm hatam ijiaml 9] 
Ind Cas 95^ A I R 1926 Nag 321 But this proviso does not exclude oral 
evidence of the dischirge of the mortgage bond when it i3 plcadtd that it was 
made partly by payment of monev and partly by the relen e of the debt J/o/tnn 
Chrmcha v Jlamdayal, 30 C \\ IS 371 = 9 Ind C vs 757= A I K 1926 Cd 179 
Where the agreement of lease on which plnintift s suit is based is m writing nntf 
icgisteied it is not open to the defendant to prove by oral evidence that the 
lease was surrendered under a later oral agreement of the parties Doda \ 
Mnllagya 2 Mys> L J 124 An oral agreement to receive Ies->er amount thw 
was duo on a registered mortgage deed m full discharge of it cannot hi proved 
under « 92 (4) of the Evidence Act and ection 17 (b) of the Registration Act 
In such a case the actual di charge cannot al®o be proved lugm/awn? 

S iipltam 100 Ind Cus 54 = 32 M b J 224 1 h is proviso excludes orai < 

of an agreement to sell following upon a regi tered mortgage deed Mnttnff “y, 
v i/n ting I an 3 Rang 243 = 89 Ind Las 825=8 AIR 1925 Rang o- 
1 un though a tenancy has been created by a registered instrument the term 
nation of the tenancy can b< proved otherwise than by n regi tered insfrunie 
Ther*. is no que tion of varying or modifying the terms of the lease in u y 
case V hag humat \ Eiadululla , G4 Ind Cas 883 Oral evidence regnrtff^ 
tho existence of a subsequent oral agreement is excluded not only in t w 
winch the original contract grant or disposition of property is by Hw *f 

•m m writing hut nl o in cases where such contract grant or di positw 
projKrtv has been registered Chcm'Ua Has v AI bar, 110 Ind Ca« 2Gl •> 
nere is nothing to prevent oral evidence 1 wing adduced jn onler top*®, 
n .smai°„ of « chum Mamin /„ % Vaung Po Thant 0 Banff 291-0° 1,1 
Cl W A 1 R ^3 Rang 111 ^1 

mort, ni . 0rnI agreement to take less than what is due under a ref' { 

an nt,rw incut modify ing the term of a vvrittm contract aa‘i 
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evidence is inadmissible to prove it under ■« 92 proviso 4, of theEvidmce Act S 0* 
Guana r/a v Iialha, 9 Lah 397=110 Ind Gas 421= A I R 1928 Lih 873 
Where the subsequent oral agreement relates to the mode of payment of mortgn 0 o 
monej, evidence with respect to it is admissible But if it is not mcrelj an 
agreement as ie 0 irds> the mode of payment but an alteration of the character of 
mortgage itself such as changing the 0 ii o inal mortgage which w is without 
possession into a ireufruetuarj mortgage it ts not admissible Chandi a \ 

Vbo> 110 Ind Cts 261 One of several mortgagors can on tei into an or il 
agreement with the mortgagee for the redemption of hi® share onlj of the mort 
gage and proof of the oral agreement undei which monej is paid foi redemption 
is not precluded b> section 92, proviso 4 of the Evidence Act The proof of oral 
agreement and payment does not amount to a re'Cission of the contract of mort 
gige blit only shows that as between the parties the contract is discharged to 
that extent Kandasiiami v Pal risuanu, (1928) 31 W N 537= \ I R 1928 
Mad 1050 When the plea is to alter the terms of the mortgage oral eaidcnce 
is inadmissible SitUilal v Tetha, 30 Bom L R 1455= A I R 1928 Bom 522, 
Mahomed v IWie Mai, 27 A L J 924=119 Ind Cas lu7 = A I R 1929 A 
615 An oral agreement between the mortgagor and the mortgagee wherebj the 
latter agreed to forego intercut in consideration of the payment of the principal 
sum m a lump with m a certain date is inadmissible in evidence Mating Shue 
v The Che, ll>) Finn of 4 AT 43 Ind Cas 913 So al o a subsequent agreo 
ment bj tbe mortgagee to take less than is due under a registered mortgage 
is an agreement modifying the terms of a aantten contract and if it has to bo 
proved, oral evidence is inadmissible under proviso (4) to section 92 of the 
Evidence Act Malappa v JSagachetlif, 12 al 11 = 33 31 L J 555=48 
Ind Cas 158 In a suit to recover monej due on n registered mortgage-deed, 
defendants led oral evidence to show that the mortgagees were discharged hj 
a paj ment of a lesser sum A question having arisen whether the ovidonco was 
admissible Held that the evidence was inadmissible under section 92 proviso 
1 of the Evidence Act the defendant s case being that thn plaintiff agreed to 
receive a les-er sum given in full satisfaction to the much greater amount winch 
was due on the mortgage Jaganna(h\ Shankor, 44 B 55=22 Bom LR 39=51 
Ind Cas 6S9 Even where the original lease is a registered one, a rnijat can 
orally surrer der his holding under section %of the Bengal renancy Act if it was 
not for a fixed period and its possession is given up Poian Matia v Indra Sent 
47 C 129 V hen cm under raijati interest of the value of lo-s than Rs 100 ts 
created bj a registered instrument it will not preclude the ndmresion in evidence 
of an unregistered instrument to show that the interest has been relinquished 
V relinquishment for consideration may be recorded ns a convcjance and m 
the view of a document by which in interest to immoveable propertj of the 
\ \lu© of less than Rs 100 relinquished docs not require registration So> man 
v MoUa, 57 Ind Cas 9 19 

Under this provi o anj valuation of rent re-erved bj n registered lease 
must be made lij a registered instrument, and oral evidence is inadmissible 
to prove su(h variation and an agreement is none the less oral because it is 
inferred from tbe conduct of the partu « Maittndra v Dttrga 20 C V N 
GS0 = 32 Ind Cas 185 Evidence that sinco the execution of the Kahuln/al 
the ten ant paid rent at a lower ruto thnn that stated in the Kabnln/al is adnus 
"lido to show that the intention of tin pirtieswas that the Kabulir/at from the 
firs* was not intended to bo acted upon or that there had been a waiver of tin 
strict terms of the It iso Man indra v Durga Snndari, 20 C W j. GSO-32 
Ind Cas 183 This prou o is not applicable to ca es of mortgage or sale 
deeds executed prior to the pi-sing of Act IV of 1S82 because at th it time 
there was no law which required a sale-deed of immoveable propertj to bo m 
writing Jangi Pam v bhcoraj Singh, 30 Ind Cas 231 This proviso pre- 
cludes evidence of an oral agreement to renew a registered contract 3(j»m7ir» 
v Srnmawi, 27 Ind Ca« 269 Although a mortgage deed has been dtilj 
executed and attested and no obligation attaches thereunder till certain con 
dilions hive been fulfilled, upon fulhlimnt of the conditions the obligation 
attaches from the dale of it' exicution ami not from the date of registration 
or deliurj of the deed Ja hmnn lan v Kalgan Singh, 15 C L J GI“1G 
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S 92 ^ N 612— 13 Ind ( «p G>1 t '«Uioii 02 { J) dews not exclude evidence of 

oril nj,m tn< ul MtfiMiliitin a n< u contr id for a ptcvimis oho in writing >nl 
ri hybrid Unit iIjiiim r« fi r** only to an ornl <i„rei nuitt tu n ciml or niodifv 
hil!i contract fa/af s,,,, Dm Data 1/htf, IfiOT It 1893 In n “uit for 
mu mption of (hi mor(gi„i (in <l< funiunt phndtd a sib of the mortgage 
property Held tluit hcction 92 11111*11 (1) di* •» not txtludi mduici of silf 
for thft now contrat t does not n i mi! or modifv tin forrinrom which is ni"rdy 
nurgiil in tin ntwoin. Ihdhnnh\ Ifira, Id I’ it 1881 1 vidince of conduct 

of partus oral or liocuim nt try > for allowing tancelmi nt of a re„istered morlgi^ 
i*« shut out by a 92(1) I \nlf>nc« Act. 'srinitai St/ami \ U/nnram 5 M I ”, 
t-lOM I I 2SU=*2 Ind < ns G12 

V ptrol tenement Ik tvvitn n morl B n„ee and tlio assignee of hi* int* rc b 
wlurtby (lu I liter was (0 pm (ho con iduntion for tin ‘•ale to a third party to 
tin cri dit of the moitgigic is an ntfempii d n ci 11011 of a contract, rerjuirotl hi 
law to bi in vvntm n by a uhsequent 01 ll agreement which is forbidden by s 9’ 
(l)of (ho I vidctiu Act, and is inndnus-iblo in evuh nco Itjalnln v A ahtuii'j 
0 ind Ch 310 "tc also haltda v A t\litainma, 17 U L J oO = 3f)jr 231 " 

sub eipiont 01 d v,ieomuit by which tin pliintif! would get the money for cot 
and uabilal and would 111 iho deduction fiom the rent corresponding to the 
amount ricuved, is not admissible in evidence under proviso (4' of section 9 
of tho Evidence Act to prove modihc ition of terms of a registered habiting 
Banku Dihaitf Samjal v Shama Chat an 12 G L J 142=* 8 Ind Ci 791 
In a suit on a register! d leaso deed for nut due foi two year* the difimlinj 
alleged that as lu was not realism*, proper income the plain tiff 01 ally agrrid 
to receive unt it a reduced rite In support of this contention the dofemhnt 
produced l leciipt ichnowlcd 0 ing lcceipt of a losa amount m full disch ir e e 
for one 01 two years If Id that under provi o4 to section 92 of the Evidence 
Act, no evidence of such agreement was admis ihle and the del ndant wi» 
not bound to pav at the rate stipulated m the leisc haiampalh \ Thekl 11 , 
26 51 195 Where the evidence of the alleged exchange involves rescission or 
modification of the teims of the registered died of 1892 it is inadmissible 
Bhaguanv Naiam, 129 P W R 1908 \\ hire a subsequent arr mgement Joes 

not in any way affect the mortgagee or where it does not modify or vary t»® 
terms of (ho moitgago, it is not inidmi *iblp under this prou-o Kedcu Stnw 
\ Stuner bingh 10 Ind Cis 19G An oral agrtement to take less than what 
is due under a re e istered mortgage bond would be inadmissible under section 
92(4) of the Evidence Act But a di chaige extingui hin 0 11 debt though in 
receipt of a smallei sum than that due i-, not in agreement «uh4itumg different 
terms for the origin il teims which will govern the further working out of the 
obligation but ail extinction of the obligition itselt, and is consequently not 
bit it bv s 92(4) balafitndara v Ranganathu, 30 L M 293= A I R 1929 
Mad 794 It is not open to a party to a re„i tered sile deed to prove tin oral 
igieement by evidence either oral or documentaiy contemporaneous with the 
sale deed that in spite of a certain property, belonging to the vendor being 
entered in the silt deed title to it would not pass to the vendee Kunuaf 
Ram v Ananda Kushna 118 Ind Cis "89= A I R 1929 A 578, Umednw 
v Dauu, 2 B 517 Duarka v Bhogaban 7 C L R 577 


PROVISO (5' 

Scope of proviso (5) Pirol evidence of usage or custom is always aihniij* 
sible where the object i& to render intelligible to the Court the meaning m wine 
parties hue used language Yo>l Ti 277 So parol evidence may be uv<* 
to prove any Iocil custom of general application, m order thit it may be app*" 
to thw subject m itt« r and bind the parties to a written transaction, un/e s 1 * 1 
inconsistent with the writing Wigglesiiotlh v Dalli'ion, 1 Sm L C o-U* 

, 0,1 £ 201 =* Cockle C is Fv 351 I 11 that cise which was a ca°e of an ng r,cU i 

In™ ' vidence was allowed of a custom whereby, contrary to the gener 

1 , ,ie tenant on leaving at the end of his term, was allowed to take air 
wbnK u°r n ® cro P that is to say all the corn growing upon the sud la**' 
before the expiration of such term been sown by such tenant i>P° n 
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anv part of Mich limb,” although tho least was 111 wilting and no mention 5 92 
w is tiu uin 111 ido of Mich custom In ddivuin 0 the judgment of tho Court 
lord UuisfuM C / &ud Ihe custom n> *.ood Ihe custom dots not 

nlt< 1 or < onh idiet the ign« mint in the least , it onh aupiridd'ii light which 
is conMiiiiuiti il to the liking, ns a heriot nit) hi due hj custom, although 
not mentioned m tin „i int 01 lew * Anotlur import int ca--n is Dasluiood v 
1 / u/mue, ( ls91 ) -t Ch oMb in which evidence of local u< ige is to waste and 
ciiUin^ of tiniht r was hi Id admissible on the construction of a \Y ill, thi tesfaloi 
hi inj, liken to have framid Iih Will with rcftrmto to such locil usa 0 t Coiklc 
Ca\ 1}2 bo itisalwt )8 ulinissiblc to ‘ anm k incidents ” ns it is termed eg, 
to show that things ire by u«igo or custom in particular cases treated ns 
incident il md accessorial to tho prinup il thing Noit Po ill lhus, it jmj 
be shown that di)s of gritc nri allowable for pajment of a bill or note, that 
n contract of luring is terminable b> eithei part) on a month a notict that 
the 011 L B oi»„ ti tunts shill have tho emblements Ibid So paiol evidence is 
always udnii-Mble to piove nn> tride or imieantile cu-tom or usage, cither an 
to the obligitions of the pirties in such transactions as that in question or as to 
tin im inm H of woids or terms ustd, m order thnt it m ly he applied to the 
subject m lttn and hind the parties to a written transaction, unless it la ineonsis 
tent with tin writing Cod le Cas Po 332 In Broun \ Byrne, 3E AB 
70>~2JL JQB 313 - Cockle Cas Lv 353-lhajer Cns 1 v 911 a bill 
of l uling MHcitied a ccitam amount ih pajable foi freight Pirol evidence 
was of ft red ot a custQin wherein tin ec months credit of discount was allowed foi 
freight Ihe evidence was held admissible In delivering the judgment of 
tin Court, Oolciuh/e J slid Ihe punciples on which this ci«e is lobe 
ele tided nro peifectly ch. 41 , the difficulty lies in the application of them to the 
facts Mi rem tile contracts are ver) common lv framed m 1 language pcculnr 
to merchants the intention of the paitn though peifectl) well known to them 
-1 lve- would often ho defeated if thisl ingunge were strictly construed according 
to its ordiniry impoit in the world at large , evidence, theieforc, of mercintile 
custom and Usage is admitted in order to expound it and arrive at its true 
meaning Again, in all contracts is to the subject matter of which known 
usages prev it! p irties arc found to proceed with the tacit assumption of these 
ustges they commonly reduce into writing tho special particular* of then 
agreement but omit to specify these 1 nown usages which are included however 
as of course by mutiul understanding, evidence therefore of such incidents is 
receivable Ihe conti lot in truth is p utly express and in writing, partly implied 
or understood nnd unwritten But in these cases, a restriction is established 
on the “oundest principle that the evidence received must not be of a particular 
which is repugnant to, or inconsistent with the wntten contrict Merelv that 
it vanes the nppaient contract is not enough to exclude the evidence , for it is 
impo-sibic to Kid any material incident to the written terms of a contract 
without altering its effect more or less Neither, in the construction of 1 
continct among t merchants tradesmen, or others will the evidence be excluded 
beciuse the words ire in their ordinary meaning unambiguous, for the principle 
of admission 1 , tint words perfectly unambiguous m their oidmary meaning 
are used by the contrictors m a different sense from that What words more 
plain than a thousand ’ a ‘'week ‘a day ? Yet the cases aie fnmilttr in 
which a thousand has been held to mean twelve hundred a ‘week only 
dining the theatrical season "a day ” a working day In such ca»es the evi 
dtnee neither adds to, nor qualifies nor contradicts the written contrict, it only 
iscertuns it by expounding the language Here the contract, is, to pay 
tri i e ht on delivery at 1 certain rite per pound is it inconsistent with this to 
Uhgc that by the custom the ship owner, on paunent is bound to tllow thiee 
months discount? We think not H ebb v Plummer, 2B & Aid 740 
md IltiUon \ l Phi ren, 1 M & \\ 466 nre cases which illustrate this principle 
In the first of thee, by the custom of tho country tlie outgoing tenant was 
hound to do certain lets and entitled to receive cert un compensation , but the 
leii which formed the written contract bound him to do the same acts in 
ubstance and specially provided for his payment as to some of them, omitting 
he others and the Court held thnt the expression as to «ome excluded the 
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implication as to llin n inaimlcr, and tho language of the l«n«e was equivilrat 
to a MipuIuUon tit it the lessor should jmj for tin things mentioned and no more 
, custom thin fore would hn\o hot n repugnant to the con ti ict Hnt in the 
inU< r cn«n in ninth tin former was exjuc-sl} recognized tho Court htM dirt* 
spt tine provision, as to it matter <lc hoi s the cu tom, left tho custom untoucM 
nuu in full forte I Iih latter ui*o nppcirs to us Iiko the pro cat the contract 
•si tiles the rate of freight Whether or not discount is to be allow < d on the pi' 
men t, it leaves op< n , and to that the custom applies ” 

I he cases in which the evidence of custom or usage is receiv iblc hue bet 11 
m II summarized l>> an emmment author, thus —(1) To annex mcdients to con 
tract* and Wills (2) lo explain the meaning of peculiar or technical term' 
(J) lo furnish stun -lard of comparisons on questions of negligence etc (4) 
fix n part) with knowledge or notice of this subject matter of tho u age ( J ) 
To rebut a fraudulent intent Cockle Cas 354 


To annex incidents to written instruments Extrinsic evidence is ndmi i 
me to annex incidents to a written instrument where the inclusion of suen 
incidents is consistent with the writing and carries out the intention of the 
parties fn such casts the notoriety of the usage makes it probable and reason 
ible that the parties intended it to be a term of their contract Thu* where 1 
written contract contained a ‘•tipulation that a part} should lo&o no time on bi* 
own account and do his work well and behave himself in all respects as a good 
borvint,' extrinsic evidence was received to show that b> the custom of hi* traop 
such a p irt} was entitled to certain holidays A v Stole Upon Tient 5 Q, B 
303, Pouell Ei 190 In Hatton Hanoi 1 M & W 475 Parke B said ‘It his 
long bein well settled that in commercial transactions extrinsic evidence of 
custom or usige is admi *ible to annex incidents to written contracts m matters 
with respect to which the} are silent The *ame rule has also been applied to 
contracts in other transactions of life in which known usage have been estab 
lished and prevailed , and this has been done upon the principle of presumption 
that in such trinsactions the parties did not mean to express m writing thewhoA 
of the contract b} which they intended to be bound but to contract with reference 
to those known usages ” So in the case of mercantile contracts the evidence is not 
confined to the explanation of the written terms Provided they are not incon 
sistent with the contract it is allowed to suppl} terms of known usage in control 
of the contract, and which is known by the expression of annexing incidents Ihf 
is upon the principle that the contract was itself framed with refeience to the usage 
ind so ns to incorporate the usage in and as part of itself Goodeie Et 37b 
Accoidingly where a ship was to depart with convoy but without any definition 
of the spot at which the convoy was to start evidence was allowed to fix this is 
from the place of rendezvous Lathulan s Case, 2 Salkeld 443 In Humphrey \ 
Dale W R (Eng) 18DG— 37, p 467 when there had been a contract for purchisp 
b> brokers, not disclosing their principal, and evidence was admitted to show a 
iwigo of trade holding the brokers liable Loid Campbell C T thus laid down the 
illlc in exteni >0 “Now, neither collateral evidence, nor the evidence of a u*age 
of trade is receivable to prove an} thing which contradicts the tenor of a written 
contract , but subject to this condition both may be received for certain purpose 
lo use the langmge of V/ Phillips, (in Vol II, p 415 10th Ed) —‘Evidence 
of u*a 0 e has been admitted as to contracts relating to transactions of commerce 
and tr ide farming or other business for the purpose of defining what woui< 
otherwi*e be indefinite , or to interpret a peculiar term, or to expliin what w* 
obscure or to ascertain what was equivocal, or to annex particunr incidW) 
which although not mentioned in the contnets, were connected with them orwi 
relitions growing out of them, and the evidence in such ca cs is admitted 
the view of giving effect, as far as can he done to the present intention oi 
parties Now here the plaintiff did not set k by the evidence of usage to c 
trail ict vvbnt the tenor of the note primaril} import* namel} that this w 
contract which the defendants made as brokers The evidence is bised on t * , 
the «sa e e can have no oper itton except on the assumption of their having vcv 
X ji n jj °f there having been a contract made with their principal *> 

trade aml'n. a thc GV “* ence seeks to show that according to the usages t’V® 
u as tho»c concerned m tho tnde underhand the wonts used 
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imported something more, namely, that if the bujing broker did not disclose the S 92 
name of his principal, it might become a contract with the broker a*> principal, if 
the seller pleased Whether this evidence be treated as explaining the language 
used, or adding n tacitly implied incident to the contract hejound tho*e which 
are expressed is not material In either point of view it will be admissible 
unless it labours under the objection of introducing something repugnant to or 
inconsistent with, *he tenor of the written instrument, and, upon consider ition 
of the sense m which that objection must be understood with reference to thi^ 
question we think it does not In a certain sense every material incident whu.li 
is add< d to a written contract yarie-, it, make* it different from what it appealed 
to he and so far is inconsistent with it If by the side of the written contiact 
without, you write the same contract with, the added incident the two would ®eem 
to import different obligations, and be different contracts Take a familiar 
instance by way of illustration On the fice of a bill of exchange, at three 
months after dab the acceptor will be taken to bind himself to the pay meat 
precisely as the end of three months but bv custom he is only bound to do so at 
the end of the days of grace which vaiy according to the country in which the 
same is made payable, from three ud to fifteen The tiuth is, that the jirmciple 
on which the evidence is admissible is, that the partiPo have not set down on 
paper the whole of their contract m all its teinio but those only which were 
necessary to be determined in the particular case by specific agreement, and 
which of course might vary infinitely, leaving to implication and tacit under 
standing all those generil and unvirying incidents which an umfoim Usage 
would annex and according to which they must m reason be understood to 
contract, unless they expressly exclude them To f ill within the exception, 
therefore of lepugnancy , the incident must be such as if expressed on the written 
contract, would make it insensible or inconsistent lhus to warrant bacon to 
lie pnme signed adding ‘that is to say slightly tainted , ns in la/esv Pym,0 
Taunt 446, or to insure all the boats of a ship and add ‘that is to say, all not 
slung on the quarter, and m Blachlt v The Royal Exchange Asswance Company 
2 C A J 244 and other cases of the same sort scattered through the books 
would he instances of contracts in which both the two parts could not ha\e full 
effect given to them if written down Therefore when one part only is ex 
piosied it would be unreisonable to suppose that the parties intended to ox 
elude the other aNo Without repeating ourselves, it will be found that the 
same reasoning ipplics where the evidence is used to explain a latent ambiguity 
of Inngu igc 

'Merchants and traders with a multiplicity of transactions pressing on them 
md moving in a narrow circle, and meeting each other daily desire to write 
little and lca\e unwritten wlmt they take for granted in every contract In spiti 
of the lamentations of Judges they still continue to do so and, in a vM 
majority of cnsc9 ot winch Courts of law hear nothing they do so without loss or 
incontinence, ami upon the wholp they find this mode of dealing advantageous, 
even at the risk of occasional litigilion It is the business of Courts reasonably 
so to shape their rules of e\ idence, as to make them suitable to the hab ts of 
mankind and such as aie not likely to exclude the nctual fictsof the dealings 
between parties when they are to determine on the controversies which grow out 
of them It cannot be doubted, in the pre ent cases that in fact this contract 
was made with the u age understood to be n term in it, to exclude the usage is to 
exclude n material term of the contract and mu*t lead to an unjust decision ' 
flip caso was affirmed on appeal As h is been well ob er\ ed m reference to 
the** ca c ea of mercantile contracts ‘The witnesses for this jnirpose may be 
considered to be the sworn interpreters of the mercantile language in which the 
contract is written ” Indeed the ob enation applies to nil usage evidence 
Ooodeic ft p 378— 3S1 

So the true and appropriate office of a u age or custom is to interpret tho 
otherwi-i indeterminate intention of the parties and to ascertain the nature and 
exti ntof their contract 1 *, arising not from express stipulation® but from mere im 
phcitions_nnd presumptions nnd acts of a doubtful or equivocal character Ihtrr 
lone* § 457 Hence it i* tint m respect to contracts, parol evidence is often 
received on the ground that the parties ha\c not stated the contract in all its 
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S 92, tntD, hut onlv those winch wire neco «arj to l»o slated hj Pacific agree 
infill, nml tint tin re Ims hnn left to implication ctio « inct'lents which fl 
mu form «•* igi Would nun«x and according to which the partn * mu l Ik* umhj 1 
•<too<l to comritct unless tlnwxpri slv « xcltido (lit in It is on t!u« pnnciplf 
tint in n grou number and vnru tv of cases m J rig land nml in this country 
P 'col f \ ideate 1ms lx*» n ndnutted of local or g< in r U u ages of tnule and coin 
»m rc» to n*tt rt mi the true nirnirm; of written contracts SottlhufU? LouJd'* 
1 (. I’ Div 171, I ini \ Marion L K 7Q it l.'O, Humph cu v Dale 7 w 
A it 26G, ImjKiial Until \ hnufon l Joel s ( u lib I) 107, Smith V Vtlo* 
tit A AM 72-< Jhomi \ Ih/rnr Til A It ro2 hrrch v Ikve^stn, s /am' 
210 Hours \ Miami, 2 App Cns 10s , Joy hill \ Manmnlha, 20 ( M ^ 
th 7 A M P Jt lorn v Soma^inidaram, IS M 27>«8j I ml Cas ^ 
Patln \ Ihbrt siiii 2fi h I ( V 2%, Ilullon v II nrrrn f> f, T h 
Gibson \ S mall l II L C 396 Innr/oH//«bH/i//fftcrentingfttcnfliicjn ,r 
a tei in of vear* there was nn express ntnunnnt that tlio trnnnt had no ripM 
of sile gift or transfer without the landlord s consent nml tin 011I3 right hown 
was an option in the tennnt to take n renewal of tin Jenso within one \eit 
ift«r the oxpirv of tlio t< rm nt the rate of rent prevalent m the pergannan 
fndiiir, wlinh the tenancj would pass into the in ml lord s po= e* ion Jh” 
that the tennncj created hj it was neither heritable nor transferable and th** 1 
no etidence of custom was mlmtssihh on those heads Mahomed v Pioihjot 
48 C 3 r >9*»25 C \Y N 13= G1 Ind fas r >03 3\ here a Imndi !■> silent a 1 * to 

the pajment of interest, but in aecordnnce with prevailing custom interest ^ 
pavnble if the hundi is not «ent within a certain tune the driwpr of the hum* 1 
xs lirhle for the pajment of interest Mating Po v l ellajajipa G2 Jnd C >= 
317 Hundis upon which 1 suit was brought were silent as to interest Bid 
it was proved that in accordance with the custom of the district the parties* 
had entered into a collateral agreement, embodied in written documents that 
the hundis should bear interest at 30 per cent per annum Held that section 
80 of the Negotiable Instruments Act being an enabling section was no bar 
to the recov erj of interest at the above rate Gosuann v Ram Naram 1} 
C W N 105 (P C) = 29 A 33=17 71 L J r>=4 A L J 29=9 Bom h h 1 


To explain the meaning of Peculiar or techmeal terms Pecubir ex 
pressions or terms are to be given the meaning which the y have acquired ro 
such business by common usage, unless by the express terms of contract, 
such usage is excluded or is inconsistent with tho contract- But r Jones § iol 
Proof of usage, saj Di Gieenleaf is admitted either to interpret the meaning 
of tho language of the contracts or to ascertun the nature md extent of the 
contract in the absence of express stipulations and wheie the meaning 1 
equivocal or obseuie Gieenl ZJv § 292 Evidence has been held adnn sible 
to show that bj the usage in the trade th« phnse "crop of flax included the 
amount of the current j ear s production which the part j had on hand whether 
purchased or produced bj him Goodrich v linens, 5 Luis (N 1 ) Pi' 
dence is admissible to show that the term son did not e igmfj the Bmgali vear 
hut a different period specially applicable to jalkot tenancies Jolehumat'j 
Jadunath 26 C 7\ N 1023 see also Giant v Maddox, 15 51 & 7\ 161 , h 
1 non, 3 Dver 345(a) R \ Neu stead Burr 669, R v Saijer 10 B A C loo 
Mi jp) \ Sail, 3 E & E 306 Where in a mortgage deed it was stipulate' 
that the mortgage should not be redeemed ‘from 1287 to 1298 lush, lor^ 
jears alluded to was not the Fash jear as commonlj understood hut agr 
cultural vear Sheobotati v Bisheshat t A 7\ N 1892, 236 The qiie’ti 
whether a specification of a prior invention describes the invention ciainieu 
the subsequent inventor is a question of constmction and parol evident* , 
onlj admissible for the purpose of explaining words or «> nibols of art « 
other such like technical matters and of informing the Court of relevant *• . 

circumstances Canadian Genet al Idled) ic Co v rada Radio, a 
I t 19WP C 1 


1Uus l be known Clo elj allied to the icquisite of l° n £ f 
importance °T U <1, "V 5 * that of ' ts being known is of cqu il ind far reiotni 
head notice is taken of tin gem.nl cuatom of the countrj, a 
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there aro certun comnien.nl customs and n ages of which ever} per on m the 
commuiutj is iliemul to lie cognizmt siuh for ox mi pie, ns those belonging 
to the law muchant But the u&ngis of spicnt tiulcs and those local usages 
which inn j he limited to certain communities cannot, of course, he presumed 
to he lnown to nil Slcght v IJaihhon, 2 Johns (N Y)5Jl Ihesehave 
hei n called usage* ns contradistinguished from tin gonernllv recognized customs 
of business Clail v Bake}, 53 Mass 186 In rt sptet to these usages there 
should Ijl either proof of actuil knowledge on the pirt of the person to be 
affected or proof of circumstances from which such knowledge nm be fmrlj 
implied Bi/id \ Brail 150 Ala L?2 134 If n usige is special and confined 
to a piiticuiai Imsines or his reference to a pirhuilnr pi ice onlj, there is 
no such presumption , nnd tt is nnmfi st th it it would be unjust to admit it 
m order tore tnct the natural meaning of i written contrict except upon proof 
that both p m tie* wert aware of the particul ir UMgi and intended to be goverm d 
bj it Eien if, as re pects u speuil cn tom in a paiticuhu tiade oi between 
particular places time is a presumption that panics who are engiged in that 
trade contract m icfere nte to the pirtuulm custom this presumption i> at best 
but a prima fane one Inlilc to be rebutted b\ proof tb it it was unknown to 
the pirtj agnnst whom it is set up, md on that bung pioied no weiglit 
ought to be givm to it hal s\on v Williams 2b I\d 043 The customs, of 
an individual in his pnvxte liusine s are not landing upon others, unless 
known Bin i June* § 104 see nl o Mann T il aiam v Patlai , 3 M 375 The 
evidence of u ages of trade applicable to the contiact which the parties making 
it knew, or mu} be rca=onablv presumed to hav» known is admissible for the 
purpose of unpoiting terms into the conti let resptctin., wlm h the instrument 
itself is silent In the mallei of Jag Jxill A Co 30 C Y\ r N 3G5= 55 Ind 
Cas 3 

Custom oi usage must be consistent with the contract Since evidence 
of usage is received for the verv purpose of a certain mg the true meaning of 
the contiact on the theorj that tlu pnties entered into their contiact with 
reference to such tisane it is cleai that pioof of the usage slioul l not be received 
if it contradicts expre&sl} or b> implication the 1 mguigc of the contract As 
was xaid bj Loid Lijmllnnst 1 Usage nnj be ndims-ible to explain what is 
doubtful it is never admissible to contradn.1 what is plain ’ Blackelt v Ilotjal 
rx<h \iihi Co 2 Cramp «V- T 219=2 Ijr 260 al o huh) Chandai \ 
Lachmi Bibi 7 B L It GS2 = 15 \Y R 501 Aandatal v (Juutpada 51 C 588 
Ooteidhan \ Rouji 70 Ind Gtis 02 Bone s v Shawl 10 L I Q B 5Gl 
Haji Mahomed v Spinner 24 B 519, Jo go Mahon \ latirt 9 M I A 2G0 
Holme* v B'tlal i is/ma 54 C 549=104 Ind Cis 2G8 Mac/arlnne \ Cun, SB 
L R 459, Han Mohan v hushna 9B L R App 1, Moms v Pawhanawlu 
5M II G E 135 AYliere a deliVeij ordt r is expressed to be subject to <ondi 
fions no evidciict cm be giun of anj usage oi custom winch is repugn int or m 
consistent w itli tlie ex press conditions of the document* Khoo \ Namuram 
30 Bur L 1 92 

Proof of custom oi usage Lonl Holt Gluef Justice said ' The wav and 
manner of trading is lo be taken notiiu of lord \ Hoplin s 1 Silk 283 In 
another English Cisc tlio Tudge tool notice of the liw of tin. roul to turn to 
the near hand and that it applied to riding ns well as to driving Inrleg \ 
Thomas 8 Cu A P 103 Ihe law merchant forms a brim h of the 1 iw m 
England and those customs which have bet n nnivt reallj and notorious[\ 
prevaUnt amongst mereh ints and have be°n found bv experience to l>e of public 
use hnv e been adopted ns a p irt of it upon a principle of cotmnunce and 
for the benefit of trade and commerce and when so ndopted it i* unneces-arv 
to plead or prove them Bainellv Btandito 0M A I 030 But the usage* 
of special trade* and tho e local usigps which maj l»e limited to c< ruin conimii 
nitiesciunot of course be presumed to be known to all Puch cu tom* or 
usi^is rnu-t be proved either (a) b> direct evidence of wanes s (which must 
positive amt not amount to mere opinion) (5) hv a smps of particular instances 
in which it ha* Iks n acted upon (c) bj proof of similar cu tom* m the same c 
analogous trades in other locihtit , Corlle Ca-> 1 1 351 
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PROVISO (0) 

Scope of proviso (6) Uplo n coitmn point mid njnrt from nnj qui 
of ftmbtgmt) c \trinsio <udouce would Ik nece sary lo point flic opointion of l« e 
simplest instruiwnt Thus wen it the cu>«i of a died conming nil tlio M 
nt A in tin i,rwtor* occupation , until a turn ddmed U\ proof u/nt 1 mdsW 
in lus ocumUion tlio ojurition of tlio «I< ed could not ho known c '0 were it a 
cast of n \\ ill mil n bequest to tin children, of n part) or i vi n to the 
own cluhln n to pm effect to the Inquest it would lit necessary to define wIiOW'’ 
children were Oooileic It p ISO Simc evident! says ] G Hooding 
tfir mallei oj lellham 1 Kny A John *»2S ‘is necessary in nrn m of n lid* 
tlmt h to on cudmcc to show tin nuhjttt mid objects of the & iff I ided° 

lertiou 7 • of the Indian Succession U( (\\\l\ 0 f j<)j ,) 'Chp hu s' 1 ? 5 
T C II owl lus become m> selthd by numerous decisions, as lo how for** 
terinl etiebnie is ndnnssjhle, ind nh it that sficui s of eu<}< ttco must be <hat 
I nee l only sum up wlnt appears to he the n suit of the nutborilns 
com so in inti rjm tui„ am mstiumrnt which purports to dial with property 
*101110 extrinsic inform ition is necessaiy moult r to m ike the worth svhic» 
me hut signs fit the cvtunil t limps to which those signs are appropriate 
In reality exkinal infoimWion is requisite m con«timnp every instrument 
h«t when any suhjtct is thu di co\end which not only is witinn the worth o* 
the inHtument according to their n ituial construction hut exhaust*, tin trlioJe 
of those woids tlipn the investigation miibt slop, v ou arc bound to take the 
interprt txtion which entiri lv exhausts the whole of the senes ot explosion" 
used by the te&titor lnd arc not pcimitted to go ant further To tint extent 
the Court is alwav s at liberty to go in inteipietiup a IVill m other words I «m 
to pi ice niysell in the position of the tesfifor with the knowledge of nil (lie 
facts with which he was acquainted , hut I am not in the course of interpretation 
to introduce in> evidence wlnfevei of what were the intentions of the testator, 
as contrasted with, or extending or contracting the langmge which he iu 
used If elih v Ihjng (1s5j) 1 k Sc J >S() (iSh) So m construing a written 
statement the situation of the p irties must lie looked it and the deed mu a » > e 
construed with lefercnce to the situ ition of the parties and then rights at the 
tune the deeds were executed liabt/Utf Das si v b htbchundci Mullicl fill I ‘ 
j (17) The above observ at ions are only cited jis illu trative of the principle 
Practically it is upon some imperfection of the instrument as applied to the facts 
that the difficult) ns to determining its meanmgusuilly arises nnd nothing i* 
more settled th an that evidence is receivable of nil Ihfl circumstances sui round 
mg the instrument for the purpose of throw mg their light on its interpretation 
It is indeed bv these is by a lamp that the Court uad the documnit Goodnt 
Fi 386 Tina pioyiso applies whether a writing is required bj law or not h 
pioceeds upon a principle which has lieen stati d thus —that a person who hi 
to wteipret fldaaiiiwnt, ought to be put into the same position as the person 
who e language is being mkrpictfd Mm l hi/ 77 p 74 ‘If inanife tn 
relates lo the admissibility of evidence new ss.vry lo make (lie words which nr 
used ht the external things to which the words are appiopnate Foi eximpw 

if lands at a certain place in the grantor s occupation are conveyed bv *t doO* 

ment extrinsic pvidencp is ndnus ihle to show what lands were in his oceiip 1 
tion So also if a gift be made to a mans childien extrinsic evulenct worn 
be admissible to df fine who thp cliiJdren were other instances might be uuH> 
plied Iarnnnissa a Uaiufimmssa 27 A G12(G17)=2A L T 360(10 *)= J 
N (19tl r >) 129 see also Ilaji Mahomed a Spinner 2411 r »10 515 r »2u * 
it is n bailing iuIp «aj s Di Gteenleaf ‘ in regard to written instruments * . 
they are to be interpreted according to their subject, it is obv ious that pa . 
or verba] testimony must he resorted to in order to ascertain the nature a 
qualities of tlio subject to which the instrument refers Evidence wine* 1 
emulated to explain the subject of an instrument is es entiall) different 1,1 { 
ciuncier from evidence oi verbal communications respecting it ^ »,hon 
o£ 7l.« r » '"‘‘‘cates the nature of the subject is a just medium of interpret* 
fou nd at » an< * meaning of (he parties m relation to it, and i at ' j 
tl0n for Suing the instrument an interpretation, when con«‘*l r ‘ J 
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relatmlv different fiom that which it would receive if Considered in the ibstract S. 92, 
lhus, mIuil certiin premi es were lca«ed, including a yard, described by mete* 
and bound', and the que tton wa*, whether a cellar under the ) ml was or was not 
included in the lei e, verb d evidence was held admis lble to show that, at the 
time of the ltK, the cellar was in the occupancj of another tenint, and, 
therefore, that it could not have been intended b> the pirties th at it should pass 
by the lei*e ( Doe d Iceland \ Burt, X I R 701) fco where a house or i 
mill, or a factory is convened, co no mmc, md the question i* is to what was 
pirt-nnd pircel thereof md so passed by the deed, pvrol evidence to this point 

is admitted ’ Gtecnl Ei & 2hG 

So it ia cltar that extrinsic evidence of every material fact which will 
enable the Court to ascertain the n itnrc ind qualities of the subject matte i of 
the instrument, oi m othei words to identify tlie persons md things to which 
the instrument refers mil t of necessity be received. Doc v Ihsiocks 5 31 & AV 
867,368 Shores Wilson 9 Cl «£ F 556 Doc v Martin 4 B «fc Ad 771, 

It v II ooldalc 6 Q B 519 565 Macdonald v Lonqbottom , 1 E Ah 977 , 

Mum fold v Getting 29 h J C P 105 Chambcis v Kclhj I R 7 C L 231, 

1/ Collin v Gilpin L R 6 Q B D 516 Bank of Nett, Zealand v Simpson, 

(1D0CJ) A C 18-? Whatever be the nature of the document under review, the 
object is to diHoiver the intention of the writer as evidenced b) tlie words lie 
Ills ust d, uul m order to do this the Judge must put himself in the writers 
place, ind then sic how the terms of the instrument affect the property or subject 
mitter Sho> c v Wilson, 9 Cl & I'm >53 Doe v Vat tin IN A M 524, Gtcg 
v Shatpe 1 AI)1 A K 602 AA ith this view extrinsic evidece must be admissible 
of all tno cireumstineea surrounding the author of the lustrununt Sued v Lee, 

3 M A Gr 4b6 , pei Vintlal C J til Gen v Dtummond 1 Dru A A\ r ar o67 , 
Drummond v 1W Gen 2 H of L Cis bb2 In tin simplest eise that 
can Ik put namely that of an in tiument ipptaring on its face to be perfectly 
mU.lli.jblc, inquiry mu t be made for i subject matter to satisfy the de^crip 
tion It m estate Ik conveyed by tin dc'igmtion of Black Acie parol evidence 
must be admitted to show whit piopirty is known by that n imo tliictctts 
v furquaid, 1 H L Cis 472) faglot 1191 "But it is well bi tiled that 
the terms of an unambiguous document cannot he conti oiled by the conduct 
of (he pirtics As Lotd Ifal&bunj sml in A o>th Eastern lint nag v 
Hadmqs (1900) A C 290 no urnmnt of icting b\ the pirtics can alter 
or quvilfy words winch an plun uul unambiguous that it is otherwise when 
wt linvo to determine the true eon truetion of in ob cutely fr uni d document 
Heibert\ Put chon L K ■> P C 305 Pet Voofei/ec J in Kitansashi v 
tnanda, o2 C L_ J (18) A u od C/iandi a v Hat that, 32 C L J ID (r BJ-24 
C \V N 874 = 53 Ind Ci> S07, Sea clan/ of Stale v Narendta , 32 C I, J 
402 (F L> ) Hemcnt v 1 htlnaput Zimindaiq Co ,> 5 C L J 493 1 binash \ 

Vy ub %C L J 176 Vidnapoi a /ammdati/v Joqendt a G2 Xml Ci- 491 
Bhupaidtas Vidnapoi c Zammdati Co bS Ind Cis 957 Ptnmatha \ Dina- 
mom, 31 O L J 129 Ulatns v Giag, 90 Ind Cis 5 = 48 M L J 707 , 

Vanikam v Vmhileia 99 Ind Cis 705=* 1927 M id 191, Must Jio \ Ml Juilu 
lam S Cah 219-“ 100 Ind Ci* 51 lhc language of the proviso is rather 
va 0 ue It is triu that ivuhncc of the circum*t ince_, surrounding a document 
is admissible hut it is adnns dilc only for the purpose of throwing Ii 0 ht on its 
niPinitig It would not lwi pirmis iblc to consider the surrounding circuit) 
stances with a view to holdt» n that a doiununt which on the ficeof it is a salts 
deed was in Untied to opci ltc is a nioiL, igt 1 hero must ho some limit to the 
suggestion that surrounding eireunistinces can always be «eruttnized so a 1 ? to 
eniblo the Court to alter or change the nnturt of the document to something 
difh rent from whit it appear* to be Otherwi c theie could be no certainty ns 
to the proper construction to h placid on a document which to all apponnnci 
lsunimhuuotis _ Mot Hand \ hunt Bio 49 B 602=27 Bom L R 951 = A 
I R 1925 Bom 501 'teal o Mating Shoe v Mating Tun 6 Bur L J 195=105 
Ind Cas 29a = 5 Ran & 644 halttuxms Gajassn, 107 I ml Ca* 201 = A I R 
1928 Na^ 182 Contra, Item ham v Dat, 117 Ind O 907 (2) = A I R 1929 
Lnh 875 (2) AA here the ti nn* are unambiguous and clear, there can be no 
question tint the evidence to prove tbit th rt terms of the contract were used in 
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n different acn^i must be excluded undci section 92 nor is the Court in such 
UV'C entitled to spiculito us to the mo miner of words in th< conflict Bi 
wlu re the wording of the contract iscipible of different interpretation® tr 
Court is justified to put n pioper construction upon the terms ot the contra 
ind is justified in finding with what intention i particulai expression wis > ust 
ns i m ittei of pure construction Jinan v I?am J landed 55 0 81 ) 8 = A I * 
1928 Cil lo? 

Application of the rule in Will cases The question has more often an e 
upon Will than upon other documents and it is from cues on these, accorehnJ 1 
that the liw h is mainly to be til en The law on the subjects a^ regards W ills' 
contained in section 75 of the Indnn Succession Act (XXXIX of 19 ) 
That section is bleed upon the fir-^t par lgraph of Justice Wtgram’* propo'otio 
V which is as follow s Tor the purpose of determining the objects of 
test itor b bount> or subject of disposition, or the quantity of interest in tench 
to bt» given by the A\ ill i Court may cnquiie into every material f act relatio 
to the pel son who claims to be interested under the 'Will, and the property wind 
is cl umeil as the subject of disposition and to the circumstinces of the tt titoi 
md of his tiniily and affairs for the purpo c of enabling 1 tho Court to identic 
the person oi the thing intended by the testator, or to determine thf qi^ntit] 
of mterst hi has given by his Will ’ See also Oien v Shah lMvl Ay 1 
Wiqtam 76 Dhauapala v Atlanta 34 "U L T 418 Shet bahadin \ GaW 
Bakshib A 101 ICulasam \ Khembai 13 L W 057 (P C) BhagohuUy V 
Gooroo 35 C 112, Indubala v Manmatha 41C L T 258 ‘ In considerate 
questions of this nituie it must always be remembered that the word* or i 
test itor like those of every other per on tacitly iefir to thi cucunWancfE 
bv which at the tune of exrmwng h iium I t, lie is surrounded If there 
fore when the < ireumstinoes under which tin testator made his \\ ill an I noavn 
tho words of the Will dosufficicnth express the intention a crihcd to him The 
strict limit of exposition cannot be transgressed becuiso the Court in aid of 
the construction of the Will refers to tho v extuiiMC callateral circum-t mtc 
to which it is certain that the language of Will lefu- It mav he true 
without such i vidence the precise meaning of th< words could not hi- deter 
mined but it is still the Will which expiesses and ascertains tin intention 
ascribed to the tc-tator A page of history (to use i fundi ar illutiation) mjj' 
not lie intelligible till some col 1 iteril cxti in sic circumstances are 1 now n ito (he 
reader No one however would imagine tb at he was ncqiimngn knowledge ot 
the writers nu tiling from any other source than the pa_c ho w is romling 
because in order to make th at pig. intelligible he required to he informed m 
what country the writer bi longed or to he furnished with a map of tm country 
about whioh lie is reading H iqtatu V> § 7G Blit thtro is a clear ois me 
tion between the ipplication of evulencn to explain i te t itor s words Us cm 
bodied in his Will anil the introduction of extrinsic eudence to prove ‘ho mien 
tion of the testitoi is an indept ndent fact The former kiml of evidence 
auxiliary only to a right understanding of the words u ed by the testato , 
his Will and as s UI h it is explanatory onl\ of the words thomselye m, y fl 
eudence which is introduced to proye the intention of tho tc tutor isquie 
different «ort of eudence In this section we arc concerned with the 
kind of evidence It does not jki so approach the question of intention 
is wholly collateral to it It explains tin words only by removing the c 
of ippan nt ambiguity whither in truth there is no real ambiguity It I. , 
the Court which expands the \\ ill in tin situation of the U stator who m 
and th*. words of the \\ ill are then li ft to their natural operation The 
and index d the necessity or their referring to extrinsic circumstance is ? r m pin 
enforce el by the consult rition thuthosmie words properly interpreted 
different thing- under different cirutm t mces’ II i/ram pp 70 7 1 ” »[, 

//w/r *» M AW 863 Sharp > VaMion (W ' h 
Chn.npjtn,, v II nvkr ( 1011 ) A C 7172 king \ II mn (1908)2 ^ 
U1 l a*>'U\ Hall 1UU T S5 Great TiAcrn h>, Co \ Bmtnl torforW { 
v 1,7 12 » a OtnerA lW)U hf % 

i* • iititl ‘'The general rub is that hi construing a ill the ,j 
put himvflf i n the jk> ition of the testator and to con i* ( 
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in vteml facts and uroum'-tances known to the 6 stator with refuc-nce to which S* 92 
lie is to be taken to have used now in the Will and then to decl ire what 
ii the intention evidenced by the words u cd with uferenee to ‘hose facts 
ind ure u instances which were (or ought to lnvi bun) in the mind of tin 
tfstitor when he used tho-'O words' Pei BlacLbm n 7 in Alljood v Blake, 

L R b Ex ICO Be Milieu, (191G) 1 Ch ">18, Bner IVeai Coin nnssionci v 

v IrlamisOn, 47 L J (J B 193, Harrison v Hiqson (1894) 1 Ch 5G1 

In Boi/ci v Coo\ 14 Ch D 53 (56), James* L J used the following 

expris ion You mi> place yourself, so to speak, m Ins (testitors) irm 
cliur 0'iailei \ (shaitoi L R 7 H L 3G4 (377) ‘ The object in all 
cases is to discover tho intention of the testitor The first and most obvious 
mode of doing 1 this is to read Ins Will as he has written it and collect his 
intention from his word** Bat as the words lefer to facts and circumstance s 
re- pectin., his piopcrtj and his family and others whom he names or de crihes 
in his Will it is evident that the mowing ind application of his words cannot hr 
ascertained without all those facts and circumstances” Pci Loid Abingcr in 
Doe (l Him ai It v Htscocf v 5 M &, AV 363 (307) tee also Bcnascom v 
Uhnton (tb73) 10 Hare 345, Bhuqqobuthj v Gooioo, 2b C 112(124) Patou 
v Omeiod 66 I R R 3bl In fc Glasinqton, (1902) 2 Ch 314 Bhaqabutlq v 
Bholanath 2 I V 256 = 1 C 104 Mihomcd v ShniaJ tain 11 B L R 226-= 2 
I A 7 , Rnlhi Prutadv Buumain 35 C 89G (P C) Sbci Bahadur \ Gauqa 
BnUh lb ( W N 401 = 36 A 101 P C , Phamndia \ Ifemanqini >6 6 1 
Math it i a \ Lillian 19 A 19 Bctiv Colin tor of Etna 7 A 198 'tut at am v 
kahdui 18 B G31 Dhnnabafa \ Inantha, 13 Ind Cn- 973 = 21 AI L T 418 
1 1da v Sit Rn/a, 17 C \V N 1’21, P C The state of a testators, 

I uowledgo oi icqunintance is ako important In tin words of I out Cairns 
L C in Ciaidi v Ellington, 3 L 1 338 (339t In constraint the 

Will of tho tistatoi wo should put ourselves ns fir n& wc c in in 

tlx position of tho tistitor ind interpret lus expressions ns to pirsons and 
things with inference to thit degree of know ledgo of tho e persons and things 
winch so f u n we can di covei, thi testatoi possessed ’ See also In rc Vaughan 
(1901) 17 1 fj R 278 Marten v Hat ding, (1907) 1 Ch 4G”> But this propo i 
lion must bo accepted with stvcrnl reservations AVhnt has to be done is first 
to eonstruo the Will Ihc meuiing placed upon the hn e un„« used as the 
result of this procobS c moot be titered by referonn to the suriounding ciretim 
btmcoe when the AYdl was (Xecuted llu procedure is not, first ascertain tin 
surrounding circumstances and with that knowledge appro ieh the con°trii< lion 
of tho Will hut first tonsil ue the Will if the nnnning is clear, surromidm h 
ciruun t luces cinnot ho looked nt to throw a doubt upon tho nu an in g or to 
givt the AA ill n difh icnt meaning Jfmqtni v I)a u, son (1902) A C 1 cited in 
Ihoobild 7th I'M 12 In All Gens Dittinmond 1 P A AA ir »67 S itqdni C 
ohs ived ** AN hen tho Court h is possession of all the facts, which it is < ntith d 
to I now thov will only enable the Court to put a construction on In in Iru 
1 mint eon«ist< nt with tho words, ind the Jud^e is not at liberty, !>< caiw he h is 

1 at quin d a knowli d„e of those facts, to put a eon traction on the words which 

1 tin) do not pro peril hear” Such evidence is admissible only to explain what 

1 is ambiguous and not to contradict wlmt is eleir The general principle is that 

| if the words of the \\ ill are definite and free from doubt* parol evidence is not 

’ ndmis ihlo to show that thoj meant something different, ( htrtnan A oi 1 p r /l(*) 

* see nl o Hcwsman v 1 1 i/cr, L R 3 Ch 120 , Iaqc \ Lrapniq II til, 18 A es 

i 106 Hus section pm power- Courts to avail thcmstlvcs of extrinsic tvidenet 

1 for the plirpo o of determining questions n& to what p« r«ons or what properlv 

) an th noted by any words used inn AN ill, etc hut where a test i tor has 1< ft no 

i uncertainty ns to tho pir»on to be benefited or the propi rtv by which tin benefit 

,1 is to lie eonfirred then tho Courts are precludid from going outsuh tin nctud 

) words u ul In the ti tvtor Tud n < s should not, where tin language of a NN ill 

{ pr m nts m Ambiguity, imagine ambiguity in its application to dillt rrnt is of 

j i (nets ami so awiUite an enquiry into tho e fails fVsfonjt, v Framji 

t 13 Bom I, Iv b»*> = 8 Ind C is IS'I Isilshintbai v G ni]>at 4 B II C R 190 
^ h in/ihat \ Thaiar 1 B II C R'l huhandai v hhm»ahai 13 1 AN fi,7 

^ ti* C) but nx Pian’risto v Lnna^ttn lari 12 M J V 41, Shamsul v 
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92 . Schaham 2 I A 7, Sittorkana v JagaUcutut, >0 CL J 5i In construing i 
Hindu s \\ ill tin ordinary notions and wishi s of Hindus can be taken into con i 
in o'WHS effect to test itor » intention Mahomed v SheitdUam 
U B L R 2b , Rvllta v Ram , 35 C 896 , Chumlal v Bai Samiath 19 C L J 
ib3 (PCI 

Application of the rule in eases of other documents Courts in the con 
tructiou ot conti vet-* look to the 1 vn^uage employed, the subject mattei awd the 
surrounding cncum&tmce& They are never shut out from the ^ime light which 
the parties enjoyed when the contract was executed and in that view, they areen 
titled to place themselves m the same situation as the parties who made the con 
tract so- is to view the circumstances is they viewed them, md so to judge the 
meanin D of thp words and of the corrti t application of the language to the thing 
de-cribed 4ddt$on Conti act 84G Mernman v Huled Vales, 107 U S 437 (Am), 
Bin i Jones % 453 The rule is thus laid down by Vmdal, C J in Atl Oen a 
ShoiC 11 Sim 592 615, he general rub* I take it to be, is that where word of 
any written instrument are free fiom ambiguity m themselves, and where extern u 
circumstances do not create any doubt or difficulty as to the proper application 
of those words to claimants under the instrument or the subject matter to which 
the instrument lclates such instrument is always to be con trued according 
to the strict plain common meaning of the words themselves and that, in such 
c^e evidence dehoii the instrument for the purpose of cxpl unm 0 it according 
to Mic surmised or alleged intention of the parties to the instrument 13 
utt« ily inadmr-'Sible If it weie otherwi e no lawyer would be safe in ndvi 
ing upon the construction of a written instrument nor any party m taking 
under it for the ablest advice might be controlled and the cleare t tith under 
mined f at some futun period parol evidence of the particuhi me ining winch 
the par > affixed to his words, or of his secret intention in making th< mstru 
mint oi of the objects ho meant to take benefit under it might be set up to 
contndict or vary the plain linguige of the instrument itself flip true inter 
pictation however of every instrument being manifestly that which will nnkt 
the instrument speal the intention of the party at the time it was mule it/" 
always been considered as an exception, or perhaps to speik more prt i i#ely» *0l 
so much as exception from, as a corolliry to the general rule above staUd mat 
when any doubt arises upon the true sense and meaning of the words tin in 
& lvt& or any difficulty ns to their application under the surrounding circuin 
stances, the &» nso and meamn 0 or the language may be mvtstigited anil a 
curtained by evidence dehois the instrument it*i If for both ica on and common 
*cm>c n^reo that by no other means cart tlae language of the instrument be m ulc 
to spnik the real mind of the party Such investigation does, of necessity take 
place in the interpretation of instruments written in fom^n lnngun 0 i , in the 
ca i of men nt instruments where by the lap c of time and eh ingc of manners 
the words have acquittal in the proent iage a different moamw n from that which 
tiny bon win n originally employ ul m cases where tirnis of art or eienec 
occiu, m nu n antlh contnct* which, in many instances use a pectihu luii & ua„t 
* mplovid liy tho c only who iri convcrsint in trade and commerce md in other 
mst me* •> in which the words besides, then general common meaning In'* 
tcquirn I by custom or otherwi-e, a will known, peculiar idiomatic moinin„ 10 
the p irtle ul tr counrty in which the party u mg them w n dwi llaii„ or m 
patticulat society of which he formed a membt r, and in which he pa^ed W 
lib Blit I conceive tin exc ption to be strictly limit* d to osc-. ° n, 'J 
tli •>* ription Iibovi given uid to ev idencc of the mature abov < di tailed » i 
$ 3101 ‘-o in order to construe n term an n written instrument win re it is ,,s ' 

mn Bins* differm„ from it-a or Ii nary meanin„, c Vltl* nee is udmusibic to P ru ' 
th |>cc till ir «en«so in whuh the partus understood the word but 
iilmiKibl » to c anti a lit t or \ try what is plain Pci I ord Chelmsford, tu 
L f / (o 1 Moon T C 72 9S . 

It ii frequently nece *<iry in order to construe written instrum* nt 
ii.* knee of other accompany in^ farts than tho « which srix* jo n P* 

cm mV, ! . rumfnt *° ‘h° i-ubj ct matter or the ik rson intended Under *-0 ( 

»i "otiin » htl s n< ?v °nly tb< situation and r< lation of the partic- but their ^ 

“ is and Milt mints may be proved ns part of the surrounding ** 
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which throw light on the transaction It would he impossible to pri scribe by g 92 
goner'll rule the precise limits within which under tlie ever \ irjing ficts such 
testimony inaj ho admitted The circumstances under which such testimonj 
is admissible will he best understood fiom matinees of adjudicated cases Thus 
in construing u memorandum of silo the hu\elh Court held th it, although 

parol e\i<hnce is not admissible to prove tint other terms thin those 
are to hi inferitd from it, jet that it is competi nt to prove not onlj llie relations 
of the parlies and the n iture uul conditions of the properly but nlso the nets 
of the pirhes nt and sub eqiicnt lo the date of the contract as a meins of 
shoi\m n tin ir own imdt rstamhn„ of its terms A mqhl v Vm Pnqland IJ oivlrd 
Co 2Cits1i (Mis>,) 271 Bun four* $ 199 When a question arose undei a 
leiso ns ,o wliether n building ertettd theieon lielonged (o I lie lessor or lessee 
parol eudt nee of Iho subseqm nt d< almgs of the pail les was (ompotenl Ihe 
purpo c for which such evidence is roc» ivid must nlwajs lx borne in mind — 
to elucidate the llie ining of the words used and not fo import mfo the writing 
nil unexprts ed intention, an l in its ndnus ion, th< hue winch separates 
eudiliic which lids the inteipri tation of wluit is in the instiumml from direct 
evidenct of intuition lndeiiendcnt ol the iiistiumcnt, mu t lit kept steadily in 
view, — tin dutj of the Court hung to declare the meaning of wlmt is written 
in the intrtiment, not of wlnt was intended to lie wuttui Uni) Jams § 4 >8, 

2 Pfnll Pi 277 Gtccnl Pi § 277 So onl evidence of intuition is not nd 
mis dill for the purpose of construing the deeds or ascertaining the intention 
of the parties Balkisltea Das \ II V I eqqc 22 A 149 (l r >8) But it does 
not follow from tins section tint uhsequent conduct and surrounding circum 
stances may not he gmn in evidence, for the purpose of showing that an 
apparent convey mice is still a mortgage Anvlii bal/t \ Ilninhm 9 U 898 = 

110 L R 1 Though this section excludes in puticulai instances am leal 
ngieunent or stitement yet evidence of conduct c q, return of a Inbuliqat is 
admissible foi proving that such n turn was due to nil intention lo mike the 
/ abulu/at mopeintive Shat/ama Chnran v flu a* Mollalt, 2G C 100 But the 
parties to a written contract art precluded b> s 92 of the Evidence Act (with 
winch the provisions of the Registration Act might be considered) from leljing 
upon the evidence furnished by their conduct winch would he only of an oral 
contemponiieous agreement for the purpose of vniymg adding to or subtract 
mg from its terms e q , lo show that an out and out sale was in reality intended 
to be onl j a moitgage Dmmoddie \ A aim raiidai 5 C 91)0 = 4 G L R 41) 

4bditl\ Abdul 72 P R 1901 Parol evidence is admissible to explain a deed 
llabu Dhnnpal \ Shed l Tonahai 8\\ R l”>2 It a note of hand proim es 
n payment with interi«t nt a given rate, without stating either per men se n oi 
per innum it must he construed with reference to previous transactions between 
the parties MahnvtPtl Sttmioodecn v Moondicc Abdool W R 1SG4 979 It is 
compitent to a party to show that a bond executed m tavour of A was ipalh 
in t iv our of B and that A was a party to it merelj m the capacity of qomastah 
of B S nbiothn\ Ham Rut tan Maisli 9 = 1 Hay 24 see also I nd nla Subiu 
v Qolnnda 91 M L J 1 Parol evHtnce is admissible to proye 

cueumstances connected with a transaction between the parties to n written 
contract Pheloo v Qreeih, 8 W R 91 » An ohscuie pnltnh can be eluei 
dited hj oral testimony Vohunlal v Unioopoornn 9 \V R jbb But tins 
piov i o cannot be used for the purpo-e of importing into a Iettei an ncknow 
led n muit of i per onnl In hint) for a debt which is not cont uned in it even 
by implication Simla Baid v Ball 2 P R 1884 

A suit was instituted on a mortgage bond executed by the 1st defendant 
m favour of the plaintiff The loan has been secured by the mortgage of a 
tnlul a belonging to the 1st defendant Subsequent to the pi untilis’ mortgt r 
the Saibmakan rights of the 1st defendant in two qnrhft of the bitulq 
were mortgaged to defendants Nos 2 A. 3 The question for <U-ct*tr,n K ,, rt 
whether Saibaialan rights of defendant No 1 in tin two rnrh* were 
also mortgaged to the plaintiffs Held that evidence was a Jrm* j/,/, un«ler 
section 92(0) and section 98 of the Evidence Act, beeaiw it fly, nee ! how the 
plaint document was related to existing facts and fy-cac-® the nJ t„ r( ofi*** 
land tenures was a special matter which could not fy offhand 
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required to be elucidated l »3 a rcfeionce to the particular facts Raja Gi« t 
L hanaia v Rajah Mulnmht Deb 9 C W N 710 Where a mortgage-bom 
<loes not indicate by name the property mortgaged/ evidence mi} be adefuc^f 
to prove wlint proporl) uni morlpngwl Rn mini \ Hanlon, 2 A S3’ IU® 

there is an acknowledgment in writing of a debt ducj pirol evidence n 
admissible m order to show to what debt the acknowledgment 1 elated Unit' 1 
Chnmlta v Str/emnn, B B L B C33Nol^ = ]J \\ r ROCS, weal o Uh* 
jm/Iu uhern \ Chau ala ten 5 ,\[ H C R 320 In cut, when. the fliif to™ 
ia whether a lease to a person named in it s perpetual i c , whether it i 
him and ms hurs evidence na to the surrounding circumstances is id mi n ) ' i ‘ 
because it explains — what standing alone is capable of explanation — 1 1 \ hether 
a grant to a person is a grant to him alone or to him and his heirs Sitmbhtw 
v Silm am 5 Bom L It 708 

The short exposition of the whole matter is that the knowledge of th* 
external circumstances of which their pi oof pm? the Courts in po e**»" 
places the Judge in flic position of the donor settlu, oi other part} to 
instrument ind it is upon the survey winch th it po ition affords him, that h 11 
exercisi s the ofhee of an Expositor Goodeie Ei 589 Hut conlemporaicM ' J 
fiVpOSltio as a guidt to the interpretation of documents is often accomptuiH'l 
with (langei an<l gieat carp must be taken m its application Ragliojtuio T 
ImI dnnanrao, 1G C W N 10^8 (P C)=2SM L J 883 = 13 M J , T 172- 
17 Cl J 17 = 3GB 639 (PC) In Macdonald v Lonqbotlom 7 \Y K 
(Fng) the question arose on a conti ict for purchase of wool and the quantity 
the subject of purchase wns not otherwise defined than bj the expression 
‘Tom wool i he contract was on the one hand, n lettei containing mi ofler 
to purchase — "Y our wool 16 per stone and on the other in accept nice I" 
another letter of the offer and evidence was received to fix the quantit} ibe 
subject of the bargain I am quite clear said Loid Campbell C J fiom 
the letters which were put in at the tual that there was a contract between the 
parties An offer «i« made, and was accepted and the only qustion i n to 
the subject matter of the contract I am clearly of opinion that «/ie» 11 
specific thing is the subject of a contract ami it is doubtful upon the conliai 1 
what the specific thing is, that any fact nmj he given in evidence, in order 
to identify it which is within the knowledge ot both pirties — im ming b> thit 
expression the knowl dgc upon the strength of winch both parties dealt In 
the same case Ernie J said lhe defendant say*- ‘I will miy \om wool 
Now it is the universal practice to admit parol evidence to identify the suhj< d 
matter of n contract as no Judge can have judicial knowledge of it It H 
not contended that this contract is on the face of it void for uncertainty 
nirol evidence must therefore lie ndnu*> iblc to explain to w hat if refers Jn 
Mumfottlv Geetlnnrj, 8 W R 187 (Fng) tlio defendant had been emplojel 
hj the pi untiffs who wire tradesmen, ns a traveller to solicit custom for tin m 
over certain districts in which their commercial connection lay and he having 
nfteiwards left their service and travailed for other parties contran to flf» 
agreement with them they sued him on Ins agreement which was in writing 
to recovtr damages The agreement, however was imperfect on its f ice * in« 
it becoming npces«ary to evpl im the meaning of its expre sions '“y our employ 
and the ground that defendant was to travel parol evidence in expl mati n 
though objected to was admitted Earle C J said I am of opinion f«’ 
the paioi evidence is ad nil slide in order to apply the contract to the maty 
in question It is not to alter or vary it The parol evidence is a I/m ^ 
to show the circumstances under which the word 3 were u c ed ’ In tiw* a'j'* 
case Ihjlet ] «nul “It does not appear from the face of the docutnc nt 'xbM t ** 
employment was It docs not appear what the ground wns The eaty* 
therefore requires to lie identified Jhe contract is to he applied to «onie ut t V 
nmttir ami that is ju t the ca*e where parol evidence is adim *ibb R ,4 
tasp of evrry day occumnce in the con tmction of ill 
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Cl Ind Ons 393 But under this section, evidence of surrounding: circum S 
stniius is not admissible for the purposi of contradicting the terms of a 
document, but the) nil) he referred to onlj foi the purposo of ascertaining and 
giving offect to the full int< ntiOn of the parties as o\pn ssed in the document 
it elf Ylmi v ngeji \ PuiagaiUt, (1921) M \\ N 319 si e also Sitlhmi Rat 
v Clml on ri Singh, OC Ind On* 73 2 Where a document is a perfectlj plain 
straightforward document no extrinsic ev finite is required to show in what 
manner the lan„im e i of the document related to exiting ficts There maj 
ho cises where Mich extrinsic evnlenu is iequired am! it will therefore be 
admitted But it can onl> be m micU cases where the terms of the documents 
them sell es require explan itton and then evidence can bo led w i thin the res 
tnctioiis laid down bj prov iso 6 to section 92 of the Evidence Act Where a 
document has stood more than lift) >mrsit is extremeh undesirable to 
allow evidence to he. led to show that the document is not what it appears 
to he on the face of it Qanjntraoy Till aram, 44 B 710=22 Bom L R 
851 = 3b Ind Cis i7(» Wlieie a \endoi agrees to sell land to several named 
persons and in drawing np the agreement of snle the name of one person 
is. mentioned and without naming the rest the word ‘'others \s used there 
is nothing in the Evidence Act to prt vent the evidence fiom being let 
m ns to the peiaons in who o fnvoui the convejancp is to he executed 
Vela Mnrlhi \ JuUnpwam 4* AI L I 17 (1922) SI W N 183 =-(1922) 
Sind 100 \\ here there is i dispute ns regards the identity and extent 

of the land leased the Court cannot look nt the correspondence that preced 
ed the lease Sitnl Pi owl v Ilailn Pio^ad, 20 A L J 90r=L R 3 A 
623 Where n promissory nolo lecited that interest nt the rite of 1*£ p c w is 
pajahle but it was not mentioned there a*, to whether the rate of interest afore 
said will lie per mensem or p^r annum Held the document was therefore 
ambiguous and under this proviso no evidence could be given to clear up that 
ambiguity Saiju v Sulht, 1 Pit LI 377 In an action for a declaration 
that certain illuvml accretions formed part of settled land antecedent documents 
are ndmissibl“ under this proviso for the purpo e of identifj mg the property 
deini cd but not for contracting the terms of the settlement Tilakdhau v 
Kesho 88 Ind Cis 103=27 Bom L R 819=43 M L J 61’ (P C) = 41 C L 
J 38G (P O) If in a deed of mortgage the boundaries of the land mortgaged 
are described and °uch boundaries uui also be identifie I the) should general!) 
bo accepted ns defining the area of the 1 ind affected b) the deed Ntja Cho v 
Mi Se U B R (191G) 2nd Qr 110 = 30 Ind Cis 7 A con met reduced to 
writing must be construed on a con iderntion of the document it=elf with on!) 
such extrinsic evidence of the circumstance** as maj be requited to show the 
relation of the written language )o exiting fact Pbitilnm Ooolam v A M 
Chettg °6 Ind Cas 30? Where the question is whether certain propel ties are 
indeed in tlic trust deed, the conduct of the parties c in l>e looked into m con 
struing the menu mgs of the expressions ured therein Subramaina v Rajesuar 
40 31 1016 = 33 Irnl Ca* 627 Where n deed of transfer rai es an amhigmtv 
as to the nature of interest m the propertv it purports to conve), extnnsn ou 
dence (including oudeuce as to the cour e ot dealing with the pioperty) ma> he 
taken m construing the deed Dinabhnmln v Mannulal r >2 Ind Cas 443 Maunq 
Suung v Maunq So Ilia, U B R (1892 1890) Vol II 3)9 Oral evi 
dence of intention of paities is inudmiS'ublt But evidence under tins prov i«o 
regaiding the attendant circumstances is admissible Vtn! tin v 1 enhaia A 
I R 1929 Mad 807 AIR 1921 P C 22G mid A I Iv 1926 P G 75 
followed Extrinsic oral evidence of surrounding circumstances which will 
show in what manner the language of the document is related to existing facts 
is inadmissible m evidence Lilian v Hanoi Smqh 101 Ind Cas 73G In the 
eise of a registered mortgage deed oral evidence cmnot lie let m that the 
propert) reall) meant as secunt) is other than what appears m the deed Musi 
haxwi v ITiji Muinsaddi, 90 Ind Cv* 841 V> here nt the tune of the sale b) 
the Government of n certain estate some portions of it were submerged under 
water nnd where in the «ile notification the area of the estate was spec: 
fied ns certain number of Inglms Held that the latter fact dal not pre 
elude the puiclinser or his successor in mtere t from claiming any accretion 
125 
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, , ^ * *— 1 xtrinsic evidence is admissible to iflr^ntifj the tmo'’ 

ri lormi to in a writU n agreement , ns for m«fnnco, m a contract to oeliwr 
a quantity qi gram {galla) nt a particular time pvrol evidence 13 admis*wl 
under certain restrictions to show vvh it kind of gram the contracting parties »y 
in their mow at the tune the contract was ninth Io//a v Sidojt r >B H A *• 
S’ 5 \> here it mortgage deed does not indicate hj name the property mort 

e\ idence mn> he adduced m prove what property was mortgaged ^ ,n 
M \ Hint ton 2 A 832 

Illustrations lllustia/ion (n) — This illustration is ha ed on II estnn t 
TWv 1 Taunt 115 

Illustration (b) — Tins illustration relates to prov iso(3|, vide also fiamjilM 

V O/jhtti hath, 2C W N 18S 

Illustration (c) — * 'no where n deed tonvejed the messuage and land called 
Gotton farm consisting of particulars specified in a schedule, and delineated in » 
innn drawn then on < vidcnte tint n close not included in the ninpand schedule 
hnu nlwavs liecn occupied and treated as pirt of (rotton farm was rejected 
Tm/lo > §1152 citing Dm Ion \ Danes 10 Com B 2GI Llenellun v Ld 
Jeisatj 11 MA 11 183 

Hhtsh ation (</)— I ide proviso (1 ) 

Illustration fe)— f ide proviso tl) 

Illushahon (f)— Vide pioviso (2) 

Illust) ation {q)~ Vide pro\i«o (2) 

Illnstiation (h)—Vide provi o (2) 
lllustiahon (t)— Vide proviso (3) 
lllusti ation (j)—Vule proviso (3) 

93 When the language used in i document is on its face, 

Fxc’usion of evi ambiguous oi di fectne, ev tdence maj not be 
deuce to explain or gi\en of fict«s winch would show its innmng 
amend ambiguous do Qr q U pp\y its defects 
cument 1 1 J 

Illuslt ations 

(a) A igrees, in wilting to =<ell a horse to B for Rs 1 0OO or Rs 1 500 
Evidence cannot be given to show which price was to be given 
(l/) A deed contains IdanI s Eudence cannot be giren of ticts which 
would show how thev w< ip meant to be filled 


Two sorts of ambiguities according to Lord Bacon There be two soils 
of ambiguities of words the one is amhiguitns patens and the other is 
< amlnqmtas latens, patens is tint wlmh appears to he ambiguous upon the 
deed or instalment latens is tint which scemeth certain and without ainh' 
guitv tor am thing that appeareth upon the dped oi instrument hut there i 
ome collater il matter out of the di ed that hrepdeth the ambiguity Aml/yuila* 
jiatens is never holpen hj avprment and the rea«on is hoc wise the Jaw mil 
not couple and mingU mWtev of sjvecvalty which is of the lughei account Oil' 1 
matter of avciment v Inch is of inferior account in law, for tint were to mate 
all dieds hollow and subject to averment tnd so, in i ffeet that to P 1 * 
without deed winch the law appointeth shall not pass hut by deed Therefore 
if a inan „ive land to / D el I S hcnedibus’ and do not limit to whelm* 
of then heirs if shill not be supplied bj averment to whether of them die 
intuition was the mhentance should be lin ited But if it be amlnguitas W* 7 ** 
then otherwise it i« As I grant mj manor of *s to I T a mill is heirs here 
ippeareth no ambiguity at all upon the deed hilt if the truth he that 1 h'W' 
the manors Jioth of South S and North P this ambiguity is in ttter in rm 
and then f >re it shill be holpen bj averment whether of them it was that to 
should pns^ Another sort of ambigmtas latens is comj 

non (lnth i 18 f0r ambiguity spoki n of before is, when one name and nppeh 
denominate diverge things and the s eco „d is, when the «ame th» , e> 
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called bv diur t inline As, if I give luids to Christ Church m Oxford, and 
the name of the corporation is Eulesta Ghristi vi Lnnersitatc Oxford this 
"hall bo holpen by averment, btciu e e there appears no ambiguity in the wouls 
for the variance i" matter in fict But the averment shall not be of the inten 
tton, beenu-o it does not stand with the words For in the ca e of equivocation 
the general intent includes both the special and therefore star ds with the 
words but «o it is not in \annnce and therefore the averment mu t be a 
nnttci that doth induce n certainty and not of intention , *u> to e ay that the 
preemet of Oxford and of the University of Oxford is one and the same, ind 
not to "ay that the intention of the parties was that the grant should be 
to Christ Church in the University of Oxford Sir Fionas Bacon s Maxim 
rule XXV (Work 0 bp* dding s edition, 1861 Yol XIV p 273) e Much has 
been said siyslb beholder ' of latent and patent ambiguities in this connec 
tion, an exptes ton boi rowed from Lord Bicon whose oft quoted canon, 
though Wigiam and Jarman has disputed it (IF i gram If ills p 19G 1 Jar Wills 
429, 430) the Courts do not seem quite ready to discard I his canon 
legird*! ambiguities of word*. as of two sorts — patent and 1 itent , the one wh< re 
the instrument appears ambiguous, the other where collateral m ittei out of the 
instruments breed the ambiguity, since the instrument on its fiee ippears 
cert un enough In u pitont nmbiguitv the written instrument or higher proof, 
cannot be mingled in proof with the lower or oral aiul must be construed by 
its own terms but i latent ambiguity (winch in truth grows out of the applica 
tion of the 1 mguage of fact* and circumst mces) is raised by matters parol, 
and hcuco may be fairly removed by the same means But, by opplj m 0 this 
rule to a Will, we shall presently find th it writingsof th itch under which would 
be ambiguous (or rather uncertain) on their face without oral explanation 
admit often of "ucli exphn itory proof to mike their meining obvious while 
on tho other h md is vve have ju"t s eu, the latent ambiguity may mdeid he 
anled but whether alike bv merely explanatory pioof, or by direct proof of 
intention is another m Uter And, igain, by ambiguity the idea is conveyed 
that words ire capable of more senses than one but the use of extrinsic 
evidence must be t iken in a bio idir sense and ipplied where the instrument 
points out no eertam intention at all vvheie it is insensible so to spe ik, unless 
this borrowed light is thrown upon iL The argument, moreovir derived from 
mingling proof of the higlui and loan or equal quality is rither fanciful and 
misleadm 0 for employment m our age anted Uing as. it docs, the legislation of 
the lu"t two centime" which umpires our modern policy of written, signed and 

attested Will" Loid Bacon s illustrations were good, but pnctice earned the 

1 fotee of his rule beyond his own examples, and his distinction of patent and 

latent though convenient in «omc reaped', can hardly seive as a criterion 
For in everv ca«e, as Mr Jarman has truly observed, the Judge bv whom a 
Will is to be expounded is entitled to be placed, by i knowledge of all the 
, materi il f lets of the case, is nearly a possible m tho situation of the testator 
when he wrote it (1 Jaim Wills 430) Our Court 4 * to diy arc still using this 
' languag* and it is said th it ambiguities are patent where the urcert vmty antes 

1 upon the words of the Will before any nttenipt is nude to apply them to the 

f object which they r describe anil parol evidence is net admissible to explain 
} 6uch ambiguities but is ndrms-ible in case of a latent ambiguity whereon 
| supplying the Will to the subject matter it is uncertain what is its meinm^ So 

> extrinsic evidence may be admissible to determine the existence of latent 

* ambiguities m the Will Sthoulers Law of If ills § 925 
! Difference between patent and latent ambiguities A good test of the 

j difference is to put the instrument in the hands of an ordinary intelligent 
educated person If on perns il he sets no ambiguity, but there is nevertheless 
an uncertainty as to its application, the ambiguity is latent , hut if he detects 
l the ambiguity from merely reading the instrument it is patent Thus in illus- 

l t ration (b) the blanks would be p itent ambiguities, and they could not bp filled 

a by parol testimony as to the intention of the parties, etc In the illustration to 

j section 93 no one could detect any ambiguity from merely readm 0 the inslru 
ment The ambiguity does not consist in the language, but is introduced by 
^ extrinsic evidence A ort El 279 
t 1 
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Similar law Vide s SI of the Indian ^ticcc* ion Act, (\WIX 

Principle 'I lie provinei of Urn Court i* to interpret —not to make It * 
to construe the rxprresion the p irlics have thence] ves furnished, not to sunjo 
ollu I or cubch ns these, i xtrmsic evidence of mert surrounding facts 'voun 
from the tinturc of things nflord no n mtdy \\ here t lie Court, 1)1 theproce 3 
of construction, to insert in t!ie blank llu property or thing omitted, wnict 
of the noiib mis im ml bj the gift to oik , or who \\ is the Lady — tin* would ^ 
to supply, not to interpret and though the law admits rvidence to espLun 
it i xcludes that winch would only be to mid to Hence it is laid down that i» 
case of patent ambiguity, parol evidence is inadmissible Goodeic l"i 39* 


Scope of the section V hen the express words are employed, they u> ut 
be in lhcm«elves di finitely intelligible, «o th it the act inij he capable of enfowf- 
ment I he geniril rule w that the net must be definite as to its terms Thi 

excludes all acts who e teems »re so uncertain or unintelligible that they are 
me ipablc of enforcement It is common learning that a deed or a AVill is often 
held void for uncertainty 1 ord Baron, giving his classical instance of a gra"* 
to 1 J D el J 6 el huctlihu* cilia this pitcnt ambiguity by matter within the 
deed, such ns shall make the deed for uncertainly So, loo J// EljrfnnstoM* 
example I give my dog Ranger to my nopin w John or Thomas,’ (Judicial 
Papers III 266) illustnto thr 6\nwkmd of iinurt unty A blank nn illegible 
word, nn unknown lingungo — these vauous instances show how an act whi'h ■* 
impossible to comprehc nd and tlurefore to enforce emnot b( deemed a jural a<j L 
Tligmoie § 2407 But even the vbovc proposition sometime^ too broadly 
advanced must be understood with a certain qu ilification So fai is extrinsic 
evidence may !je required to aHix a meaning to expressions or to bring out the 
contemporaneous circumstances, under whifh the do< ument was frarmd, there •= 
no douot that this evidence would be receivable whether the ambiguity is c ailed 
patent or latent for according to the authority of Laid Abuige) , m Doe d llu 
cod s v Hiscocks 6 M A W 363 ‘to understand the meining of any wnferwe 
must first be affixed of the persons and circumstances which are subject of ms 
allusions , ami what would apply to persons would apply to things lo 
understand therefore the real meaning of the rule of exclusion as applied to 
patent ambiguity and thus advanced, one mu-t bear in mind its two olas lficA 
tions — that in which the ambiguity is the result of in utistic composition, ( 
and that m which it is one of omission of subject matter In the former case 
the language mav be not only nmti«tic composition and that m which it is one 
of omission of subject matter In the former ca r the language may be notonl) 
inartistic, hut confused, contradictory and generally incomprehensible or it 
may exhibit a capacity of double meaning, with no adequate solution as to 
which meaning was intended or it may use terms of art, oi terms otherwise not 
intelligible without explanation If w'th the ud of such extrinsic evidence a “ 
may be necessary to tlenr up unintelligible or equivocal cxpres-ions, the Court 
cannot struggle through the maze the instrument itself mu t fill for want®' 
adequate expression and m attempting to =olve the meaning, the Court is no 
at liberty to indulge in mere conjtctnral surmise it must be governed by 
ordinary rules of legal construction In a medium of total darkness "i 0< v 
could not exerci«e its powers of vision and the mind would not be illowed 
speculate on what it could not see In the later case the instrument nw 
omit the very essence of it*, intended operation Ihus a blank may have b« 
left for the subject oi person to be dealt with oi to take aa> — in a 
property intended to be passed — in a Will the legatee — in a contract the tn 
bought or if not a total blank, what i tantamount to it is in a devise to on< 
the sons of J S without specifying which or a gift to a Lady — without say* 
what Lidy Herr the blank cannot be supplied feo parol evidence i ^ 
admissible in tasr* of patent ambiguity to one or other of these two cla* ‘ ^ j 
t'ons indetd as regards tho former to something beyond that of intlni i » 
exp r e8 ions admitting interpretation On the first beyond as igning a rort 
to *, x P rie,on «*xtrm«ic evidence could have no bearing and it is t jnuecc'* 
it From the second it would be excluded ^ it 

This section can apply where a writing is required by law * 
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wntm e is required by law mul if (ho writing is so incomplete tlmt its meimng S 93 
cmnot be ascertain at -which is probably the c i«e contemplated— it may both ic 
gnrded or u**d as an admission, and oral evidence given Mail by Lv p 747o A 
mortgage document was very inarlistieally drawn up It w is ungr tnimatical ami 
could not be read literally so ns to give any clear meaning In order to give the 
construction contended for by one party or the other some words had either to 
be supplied or removed Ifeld that theie was pitent ambiguity in the document 
and no evidence could lit given to supply the defect Rani Qancbh v R/ip 
JSmaui, 80 Ind Gas 94 4 R 5 A 542 

Rule as laid, down m Colpoys v Colpoys In Colpoys t Colpoi/i, Jacob 
105 Sir William Grant says, In tho ci°e of a patent ambiguity, th it i one 
appearing on the face of the instrument ns n general rule a refeiente to m itter 
dchon > the in trument is forbidden It mu t, if po-^ible, be removed by cons 
(ruction and not by averment But m many cases this is impractieible, whete 
tho krms used are wholly indehmtc and equivocal, and carry on the face of 
them no certain or explicit meaning, and the instrument furnishes no materials 
by which the ambiguity thus arising cm be removed If in such cases the 
Court win to reject the only mode by which the meaning could benscer 
tamed, ti* , the report to extrinsic circumstances, the instrument mint become 
inoperative mil void As a minor evil therefore, common sense and the law 
of Lnglind (which are seldom at vari ince> warrant the depirturc fioni the 
gincral rule and evil in the light of extrin«ic evidence 1 he books are full of 
instances sanctioned by the highest authorities, both in Law and Equity 
Where the per on and the thing arc designated, on the fico of the instrument, 
by terms, impel feet and equivocal admitting cither of no nitming at all by 
themselves, or of a v trie tv of did* rent nuanmgs referring ticitly or expies-Jv 
foi the nscert minient mil completion of the meanings to extrinsic tiicum 
'•tnnee* it has nevei been consider* d an objection to tho reception of the evi 
dence of tho-e circumstances that the ambiguity w is pitent, manifested on the 
face of the instrument When n legacy is given to a man by his surn ime and the 
Christi m name is not mentioned, is not that a patent ambiguity? Yet it is 
decided that evidence is admissible So where there is a gift of the testators 
“took that is nmbiguou* it his ddleient mornings when used by a farmer and 
a merchant bo, with a btquc t of jewels, if by a noblemin it would piss 
nil but it by a jeweller, it would not pu^s those that he b ul in his shop 4hus 
the ‘■amc expressions may vary m meaning according to the circumstances of 
the te«tator 

Mr Starkie’s classification of patent ambiguities ‘By patent ambiguity 
must be understood an ambiguity inherent in the words and incapable of being 
dispelled, either by iny lcgil lules of construction applied to the instrument 
itself, or by evidence showing that terms in themselves unmeaning or umntellt 
giblc, arc capable of ri caving n known conventional meimng Ihc gieat 
principle on which the rule is founded is that the intention of the parties 
should be construed notbyvigue evidence of their intentions independently 
of the expressions which they have thought fit to use but by the expression 0 
themselves Now those expressions which art incapable of any legal constmc 
tiou and interpretation by the rules of art arc either t o because they are in them> 
spue's unintelligible or because being unintelligible, they exhibit a plain and 
obvious uncertainty In tho hr°t instance the case admits of two varieties , the 
term° though at first °ight unintelligible, mayyetbocipableof having a meaning 
annexed to them by extrinsic evidence, just ns if they were written in a foreign 
language, ns when mercantile terms arc used which amongst mercantile men bear 
a distinctnnd definite meimng although others do not comprehend them theteim 
used may on the other hand lx cipable of no di linct and definiti interpretation 
Now it is evident that to give eflcct to an instrument the terms of which, though 
app trendy ambiguous aie capable of having n distinct and definite meimng 
annexed to them, is no violUion of Ihc genenl principle for in such a case 
effect is given, not to any loose conjecture ns to the intent and meaning of the 
jnrty, but to the expressed meaning and that on the other hand, where cither 
the terms u«ed are incipable of any certain and definite meaning, or being in 
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uipiU)I< of different applications , to „j\< an effect to them bv extrm ie ovi'icnci’ 
13 to the intention of the party would be to make the supposed intention 
opcuito independently of nnv definite expression or such intention Bv 
ambiguity ^ therefore mu t be understood mi inherent ambiguity, w Inch cwn<t 
lie removed either by the ordinurv rules of legn! construction, or bv the apph 
cation of extiinstc and explanatory evuh net, showing that expre nons/m”" 1 
fyctc unintelligible, nre jet capable of convevmg a certain and definite meaning 
s taiJ ic on IJtulcmc p (>5d 

Blanks and ambiguities \ document may be void foi infringe nukfi 
mtonesa of terms, oi it mnj be, though definite, impos lblc to enforce extrui 

Hciuli, btuiu^c there nre no objects exi ting upon which its terms can operate 
lhonc are simple principles well established in their sphere, but in concrete 
application both of them require di crimination from the foregone princir*'’ 
concerning cqtuvoc itions Is a blank space an equivocation f It certain!) 
nts two or more objects equally , and wlierc it rejiresents merely an nisufficiei) 
turn in nn attempted description it may be treated as an equivocation, becalm 
the writer Ins fixetf upon m object hut his words do not carry the description 
fat enough On the other hand where a blank spice repre cuts a failure to 
make a final expression of will, the act is incomplete to supply declaration 
of intention would be to set up nmaMVill, there can be no interpret ition, 
foi thcic js nothin,, to interpret It therefore depends on the particular dotit 
inrnt whether a blank space is an equivocation , II igmore § M73 In tkiylu’ 
\ Ul Gen 2 Atk 239, a bequest w is made in the followin 0 terms ‘to the 
uard of Bre id Strict atcoidmg to Mr — his will In that ease parol evidence 
of the intention of the testator where thcic was a hlanl w is excludtd $,» e also 
lie }[< fluff (189j) 2 ch 451 Stmihrly in Hunt v Hail 3 Pree cb oil where 
thi bequest w is to the effect ‘ my other pictures to become the pioperty of 
Lady ” Laid Hieilow L C declined to supply the blank by jnrol evi 

denct see ako illustration (b) In the above c ises the blank cannot />« 
supplied So aLo where i bill of sale to -ecure £70 and interest at 1 s 
in the pound per month agreed to rep ly pnncipil and interest, by monthly 
instalments of sum extrinsic evidence to hll up the blank was held to be 

inadim sible (but ‘pound wis supplied by constiuction) Mourmand v & 
Clan 88 L 1 733 , Plup Ev 4th Ed p 580 But where a bequest was to ‘ 

Price the son of Price ’ declar itions of intent to give to a particular Puce 
idnntted this is only tint the testator did not know the Christian name 
Pi icc \ Page 4 Ve- Jr 679, see iNo per Sit J Batmen m In the goods of Dc 
hosa , L K 2 P D 66 (09) where in executor named is ‘Percival of Brighton 
Esq the father, ipplied to William Percual Boxall who mswered the des 
inption II Kjmore 5? 2473 lherrfoie where blank is left in the Will for the 
li ime of i legi tee or devisee no parol evidence however strong is competent 
to fill it up, and the principle appears to he the °ame wheie the blank relitis 
to the stibj' el or thing bequeathed or devised To give to — £ 1,000 leiscs 
theiefoie, no one who can claim the lcgicv vnd to gtve ‘ to A B — ’ lea es 
nothing to be elumed as i legacy , and in either case the testator likely enough 
had nevei lesolved upon a gift definite!}, though turning it over in his muni, 
ns to the subj< ct or object Miller v fiaieise 2 Atk 23d Tai/loi Bichardson 
2 Drew 16 1 Jarm Wills 441 But pirtial blanks mav in a suitable can- 
be supplied m construction not perhaps by direct parol evidence of whit the 
testator intended, but at all events, where the context with or without the 
aid of extrinsic circumstance 0 supplies a definite thing or person, and render 
the Will sensible Thus, a legacy to 'Mr B , or to John or to “Bi own 
might be identified , and so too where one leg icy of £ 500 was given to A 
and other £ 700 to B a third legacy of tOU to C mi„ht well be suppo ed to 
mean oix hundred pounds Upon partial blanks, on the other hand which 
have the sense defective no valid gift can be bised Mason v Bateson 20 
Bonv 404 And if besides v blank, there i» an uncertain dc cription, th** 
d! Ironies doubly moperilivt Gill v Gill (1909) P 157 HubbucVs Estate 
r* . I* 129 Moreover a devise or lx quest, wholly omittel by mi tike » 
io bo m erted in a ill (Xeubooghs case, 5 Madtl 364) , yet some partial 
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omiMtOn might not cxclud** n ren»iMe courtru 'ion of th** pit with the nid of 
oxtnn'Mu circumstmem Uth< \\ ill contain- no teem n u.Att'ig th<* i lontitj 
of ilii* <!e\nre r*xlnn*ic proof t* incompetent hut if it enphy 4 in uncertain term 
«ncii etihnu ti ndmiMitil Fohhorrx Mml IT'j Kr ^ The Coart mat 
j,o further runt when n, person if ptrtnllc devnbr-*! a.* beneficiary, hut tl ** 
iitnn in h ft hhnl mi I there wr re two or rimr* per-in? nn«wenn? th* cb*«crj ,v - 
li.rn u nint hr pi ml &«•.< rf un the mt mion In r* [Ml /'l, {l****"* P I^ = 
M2 1 4 l 0‘i*i 7 1 I< f I* r »s» ^ h »iPr on I/uc of f f tlh 5 

Extrinsic evidence Vr II i /roni lay- down ihe folloxi^z t*v •* 

\\ here tin words of tt \\ ill m l* 1 *! hy < ri 1 nee of r*aien.iZ Is * ^ tC*c a-** y- 
m utlin nt to deli nmiu tin U Latot * meaning r>ert^ n v rtT fr^TL- ~*j 
to prut* whit tin t* «Lntor ini* ml •*! nnd th- W ill n c*”U.a 
v/v |»roi» \ lit will Ik toil lor uncertainly [Pr }' * I/— r*,— 

I* r»ti Tin** pmpoMtion Um l»*> 11 nmt* l bi IsrI Ft” {.**■/ 1~ £■ -% it 

l|S 07 » t < !i 70 nml 11 tin re will foun I~L It r» 3 tT hr *» tV rzz: r* -"«■«- 
limmnt itmler n \\ ill to hnn„ mehr th vwwof tb*C*' , ~* nfi ’ u ?s~* nul 
it « \ i n nntefnl Kt to winch the \\ ill rjp* f *- tr U"~y ‘'hr 

tint Court- of hvr reco„m- thni nitjral »£*•**■ i * •* w^ra er't> f^-rr^r 
linking nn 1 lh» nnum Linen n**c * t-r v> 1 rj~ lau^s^uji e ft 
lint unpe tm | ioiiMf]it/ nth that n ref*tv & to *’—£ < -nrno.r’t^* fn +zzr\i 
tin nWill ih »tri'tl> ciin nt«m with the * **■-* • np-of/y-m 
of tlv< 1 talor wonts Hat if th t»tu«*«wr'* a r * r u” «•* Ffit * - f > 
from the < ircttnn* mo ^ with referenre to wijfi tW sr* Pie-i In *n r *z t> „ 
inuntmii n«*wi)»* l id him end* nee m p~- • tJ'ij.a fnrim^eff t, 

it'* them 1 - nm i*nertl prop; on t-a'a "^e-ci uV T*eh— rf- e 
tu U mem of n ( *mrt tit expeun Iin a “W L t 1 * U L n* - /jr' n \nz '» m r L 
\\ ,»■ i it . it,,.,, n> n Tb j . » t . r n ~,w 11. i, , n; ; “ Z , m 
“In -uMtnhnr with thmeti m« tin fa- ^ic-r ??> r cr-i^ r r J- 
1 mu of th iru tee #jijwirUI, re y e,- M| , I f rr 

It- <*•» tint tint IJ* ^ , T *,< , ’» - ^ ' 1C ^ f j'' ^ 

to n!*o Imullh tmn fern r - 1 “ 4Tt£ * 

Hw»i* n.e ,v„i ,f HtV ; * ^ , ^ 

In lh t-fU if «i« ht Ha Hi ^ r_ „ iTJ r * T" n f. *■ « 

. 1.1 1 1 •*(• - »•. 1, 1 »•> " ir>„w‘vj c,/' k f T-' 

IH \\ N llt»t«ltC IJS\.-v , S • ' fmulT- 

ht him III 111 Ur i* thft- p., „ Te *- »56riwl 

*'»f**fr»ni the *ti, jLl 1 - , ^ ^ >*^r t'in iiyretr ir 

I “HU tl tflltt f XffMih ( 1^1 - ~ ^ r 5< , 

U ri! Jinrmi’h r* - v~ „ " _ , 

lint iVn’t 1 twft - L < _ __ ~ ii it ^ ^ 

ot^fv-l "In I' * { r V’*' 

ri .1 si HU m . r - „ " /,,✓ 

« I a l 1 1 wuh »> r t* - " r ^i “Ur ■if 1 . 
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THE INDIAN EVIDENCE ACT 


S 94 JnrtiM Mr _ IuV'M Moot ntn »n,l “ In mow of the nrousion? of 9’ 

and 93 of the Indian Evidence Act, it is plain that onu evidence wn* not aumn 
Mule to snow want wns intended bj the parties, the intention must be gathered 
f rom llic language used hj them in the instrument I he wise o UlanviaW 
Nath \ Nab in Chamh a, (snpia,) is ronll) of no assistance 1 he learned Judges 
who decided tlie ca^e did not spicif) the evidence which could be ndini *ible to 
interpret the instrument , they relied morel \ upon the decision in Sluhamti 
Saimooddeen v Moonshce AbdooJ (1801) Sv It Gap No 379, which was decnica 
before the Indian Evidence Act wns placed in the Statute boob ft 
be pointed out, however, that evidence of prtvious transactions between the 
parties or of the custom of the country may be admissible for a limited purpose 
-Thus to tike one illustration— it has been held that evidence niaj be allowed lo 
be given in anticipation of some obvious defence for instance e v idence of pnoj 
transactions between the parties, to construe n term m a contract in lebuttiu ot 
a possible custom'll) meaning Ihthatd \ Samuel, 11 Cl ctFm 45 ,n 

the case before us no such consideration arises, because the mil) evidence upon • 
which the plaintiff relies is direct oml evidence to the effect that at the time the 
paities euteied into this contract of t< nancy they agreed that the interest wouM 
be payable at thi rate of 1 nnn i per rupee pel month In our opinion 

evidence of this description is clearly not admissible under the provision'' of tb<- 
Indian Evidence Act This v lew is fortified by illusfr ition (£) to section 93 ot 
the Indian Evidt nee Act winch is to the following effect — A deed contain 3 
blanks Evidence cannot be given of t acts winch would show how thev were 
meant to be filled See also Hum Ganeth v hup Nat (tin AIR 1925 AIL 
34=80 Ind Cas 914, Soiju v Sul h, 4P L T 577 

Where a lease is ambiguous evidence of user under it may he given W 
order to show the sense m winch the parties used the language and their inten 
tion m executing the mstmment whether tin ambiguit) is latent or patent 
Own Ptatanna v Madhwnulan, 2G C W N 901 t=3'> 0 L I 87 = 01 Ind 
Cas 824, 11 atrham v Att Gen (1919) A (J 533 

Extrinsic Evidence when not admissible A district Judge held that, R 
contract compensation for breach of winch was sued for, was ambiguous on tno 
face of it But be held that evidence was admissible to show tin intention 
of the parties and be acted upon such evidence Held tins was in contr* 
vention of section 93 of the Evidence Act and illegal within the meaning I 
of s 022 of the Civil Procudure Code Jontan \ Ah Yu It Bur L II K> I 
Under section 29 of the Contract Act nn ngre* ment is void if its nuanin? I 
is not certain or capable of being made certain, and under section 93 of tli<* 
Evidence Act where the language of n deed is on its hue, ambiguous or dew 
tive no evidence can lie given to make it certain Deoqtl \ Pilamber X A -<»> 
Where the teuns of a document art ambiguous on the free of it pirol evidpnr* 
is inadmissible to prove the intention of the executant A Court cannot under 
take to suppl) defects or ambiguities nccoulmg to its own notices of what is ren on 
able for this would lie not to enforce n contract made b) the pirtics but to mate 
a new contract for them Perl el Ham v Ananta Him Hind Cas 032 ‘•oem 
1 faharaitratia \ liijjulal 71 Ind Cn* 43G Collector of Plunk v Peh i Jakarta* 

14 A 102 Norsinqerji v Pemnqanti (1921) M Is W 819 

rxd,,™,, of ov, 94 When language uaul in a <l«» 

deuce against nppb ment is pnin in itself, tnd wiieii it APP ut 
cation of document iccunteh to existing ficts evidence nu) 
loMisunchu. not he gi\en to show that .t "1= not nW""' 

to ipplj to such fict« 


hn 

»W 

o! n 


llluvhattou ^ 

A sells |o B by ilerd ' my estate at Ramnur containing 100 hi^ha 4 f 
«n p tan at Hainpur containing 100 highas I vidence mnv not be £ ,v *“ t 
y»« Ihnt lice p tati meant to be sold wns one situated at a different pi* * 
i «un, rent mzp 
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Scope of the section '‘The words of n written instmment must he con 
strued according to their natural meaning and it appeals to me that no amount 
of acting by the pirties can niter or qualify words which arc plain and unamhi 
^uous So far as I am aware no pnnctple has over heen more universal!) or 
ngoroiisly insisted upon than that written instruments if they are plain and 
unambiguous must be construed according to the plain and unambiguous, 
language of the instmment itself Pei Fart Hahbunj L C in JSotlh llestein 
lia iliiaif \ Halting?, (1900) A C 2G0(2G3) So where there is no ambiguitj 
of an) sort in an instrument the instrument must have effect according to the 
plain meaning of the language the pnties hnve deliberate!} chosen to emploj 
Per Lonl Mamaqhten in ibid So it is a rule of law that extrinsic evidence is 
not admissible to alter a written contract, or to show that its meaning is differ 
ent from what it imports Pam Lexhun v IJnvo Pooma 7 \\ R 144 This 
section embodies the rule of !»w laid down by Ttvdal C J tn Shot e v IT tlson 
9 Cl & I Yfi , wlieie he said The general rule I take it to be, is that where 
the words of an) instalment are free from nmbiguitv in themselves and where 
external circum tanccs do not ere ite any doubt oi difhcultj as to proper appli 
cation of thes« wonts to claimants under the instrument oi as to the subject 
matter to which the instrument relates such instrument is nlwavs to be con 
strued according to the strict plain, common meamn„ of the woids themselves 
and that in such case evidence dehor ? the instrument for the purpose of ex 
plaining it according to the surmised or allege d intention of the parties to the 
instrument H uttcrlv inadmissible If it were otherwise no lawver would be 
safe in advising upon the construction of a written instrument nor anv part) 
taking under it for the ablest advice might be controlled and the clearest title 
undermined, if at some future period, parol evidence of the particular meaning 
which the pvrtv affixed to Ins words, oi of his seciet intention in making the 
instrument or of the objects he meant to take benefit under it might be set up 
to contradict or var) the plain language of the instrument itself See al o 
Cun Fi 281 


In 'll ebb v Bqng 1 Ka) &, John r >80 f tie Chancellor ll ood said The law, 
has become so settled by numerous decisions, as to how far external evidence is 
admissible and whit that species of evidence must be, that I need only sum up 
what appears to be there ult of the authorities Of course in inteipreting anv ms 
trmnent which purports to deal with property «ome extrinsic information 13 
necessar), in order to make the word'- which are but signs ht the external 
things to which those signs are appropriate In reslit) external information 
is requisite in construing even instrument but when an) subject is thus dis 
covered which not only is within the words of the in c tru went accordirg to then 
natural constiuction but exhausts the whole of those words then the investi 
gatiou must stop )ou are bound t > take the mterpretation'which entire!) exhausts 
the whole of the senes of expressions u oil h) the te tntor, and are not permitted 
to go an> further So where the I uigunge of n document is clear and applies 
without difficult) to Lhe existing fact extrinsic evidence is not to be admitted 
to affect its interpretation Higqin? v Duu von, (1902) A C 1 , Clyde Kavtqa 
turn v Laud, 8 App Gis toS In the above case Fail of Hahbmy L C said 
'Those are the words which ) our Lordships have to construe, and I confess 
that it is to in) mind nhsolutel) amazing that anv one can entertain the smallest 
doubt ns to what those words mean I have read the words h\ themselves because 
in m) view of the meanin* of this instrument thej are to be read by them 
selves One does not doubt that where )Ou are construing either a Will or anv 
othei instrument it is perfectl} legitimate to look at the whole lof-trument — and 
indeed, ) on must look at the whole instrument— to see the meaning of the 
whole instrument, and >ou cannot rel) upon one partieuhrpa “age m it to the 
exclusion of what is relevant to the explanation of the particular cl nine that 
jou arc expounding 'The true construi non of Ihr ngmmrnt depends unon 
the ordinary meaning o! the worile null mil if ll,OK I Drill nri rilim „„ 

ambiguous, it is quite dear that the, mg t |„ eipWil limy by oitrm- 

f T'uVi; oVi" e » hr imtawwi <<%<..„« v far, 

iiadit 1 M H C R -Cl, ftto lolmhwMun y Ran" honniim U B ■ <* *>• 
AetXRu^—H) In horlh 11 eit'rn fiiilvny y Ih'htvji (Lord) 0“ 
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nt p 270, J nut linmpbui «nt<! , ' I ho whole qiu -tion (urns upon iheronMrm 
turn of Hi it short t Inn* c mliin« d in ihr ngr e moiit of May IS 1851, which I 
onlj re for to Ah ii '■binds it »i>< nm to me to lx clear find free from 
ambiguity mid incapable of miy other cow-true tion than that it^igncd to it by 
th* respond* nt ( i rlmiil) there ih nothing to lx found in the re*t of the 
n^rta limit to augge st nnj othrr inte rpre tntion Mill it is «nnl that it mu«t haw 
Ihph dilhr* nth umh ratnod hj th* parties them * lino, mid that the omission bj 
thi }d nn till tuitj Inn jimliHi h or for upward* of fort) jenrs to claim the n nts rfliv 
sought to Ik recovered ino'int ovule net that such was the t ise I grant that « 
the clause we re capable of tint* con tiiiction one* of which supports n ml the other 
of which would eleifpat tin claim, the omission would nllonl i rr« stshble proof that 
t ho latter was the interpretation intended |» dm pirfies No such nnibiguih 
however exist** ami it see iih there fore to me that in the absence of an) prW‘ 
to the contnr) it must l M iipsuimd th it the parties knew and nneler tood the 1 
language the) were using and that in <vi tiling the agreement containing 
that ctnu-eu dies wen trills expressing the a intentions, and are bounel b) the 
writing tins base hi„ik<! W |j> the agrev meat ssns «o framed — sshat were IW 
considi intioiis svliich ineliued it — anil ssh) the elmm svas «o long allowed I 1 
(deep arc nnto matters of tpccul ttion )mt one 1ms no right to act upon *P e 
cuhllion to se | usiete a eh ee) ot agreement winch is on the fare of it clear nn'* 
cU Unite So a Const must con true s deed according to the plain ordinal 
meanin„ of ita terms anil must not import srorels into it from ans conpeturd 
View of its intention sshicli svould lmso tho effect of nmtemll) changing tf> e 
ii itme of the estate there l»s cieated Mnssnmat lihaquhuUi \ Choutihn/ ltiwU 
noth 2 I A 2>0**-l C 101 Milford v Hailey 1 Eq 378 Gibson v Mnitl 
1H 131 01 > In cases contempl ited I>) this section there is evident!) no 
patent nmbi n iut) for l») the terms of the section the document is 'plain in 
itself and theie m evidently no latent ambiguity for it 'applies accurately 
to exi ting facts It follosvs therefore, that there is no room for parol eri 
elence A oil Ti 281 So when the language used in a document i& p/im 
an<l applies accuiatel) to existing facts evidence is not admibSihle for tho 
purpose of showing that it was not meant to appl) to those facts I claphn \ 
Pulrtni 29 Ind Ois 201=* 1915 M \\ N 32b In the same case Couts Ti oher/ 
said though the object of the Court must always ultimatel) be to ascertain 
the intention of the makers of instrument which must be gathered from the 
words the) have used where those words are definite and uu unbtguous ami the 
Comt must not travel outside the words used to found or confirm speculation-, n 
to their haung m fiU intended something other than what the) have said 
See ilso Sambhusft v Sitaiam 3 Bom L R 769 Rahim Bal sh v Shajad 19 
C W N 1311, Midnapote Zamndaty \ Joqemha 33 C L J 186 Evidence 
ot the conduct of parties to a document subsequent to its execution is not 
admissible for the purpose of explaining its meaning Cliamha v Seuaifol, 
AWN 1832, 94 

In cases of misdescription oral evidence is admissible Mahabn \ Mithow 
mad 39 A. 103* 14 A L I 15=32 Ind Gas 174, see also Saboji v A auab 104 
Ind Cxs 7o6 Fvnlence to prove plaintiff s adoption bv the decea ed is not in 
admissible in evidence under this section on the ground that the language oi n 
elocument on which the plaintiff has partlv relied but to which he is no party 
is plain and unambiguous and does not make mention of the fact of such adop 
tion Gom Kishen v Gopi Kishen 27 P M R 1915= 57 P L R 1915== • 
Ind Ga eOl When a Court is executing an award it is onl> in cases where 
tho words are ambiguous or capable ot more than one interpretation that oral evi 
elence can be given as to their meaning Kesko Ram v Thai w Das 78 Ind Ci> 

80 Explsnatory evidence mi) be given under s 92 proviso (6) where the Ian 
to uage is not plain in itself, nor applies accurately to existing ficts GhaUab" ni 
v biandubhni, 2l B 335 se e also Mahabn v Marsiatnlla, 33 A 103 


Document is plain m itself A written m trument is not nmbigu 011 ’ 
nn ,Rt ! orant and uninformed person is unable to interpret it P * 
OI y' f° un d to be of uncertain meaning when persons of compete” 
J>e Lrn*,n“l 0r V l,0n , ar A unnhl * *° ,l0 80 11 W <*»* Fr Et p 189 It « nj“j 

,n m,, “ 1 R*qby L J in Re Giamgei , (1900) 2 ch 764 ' that a " 111 
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is not nmhignou& ren on only that it is dflicult of construction If it is finally S 94 
hi III to In ir n pirticiilnr construction, tint must begnen its legal meaning not 
w itb >tiuul m}, nm dtflictilh that tin Gonrts nun hn\c ft It in arming judicial!) at 
the construction It is onl\ ambiguous when, after full con ukralion, it is 
dttermtne*d judicially tint no interpretation un lu gmn to it This dictum was 
quoted with approval by Lord Dart/ in // 1771 m \ Out son, (1902) A ( lnfcp 10 

Intention “It is not the dutt of a Court of Justice to search for the ti-tu 
tors meanm„ otlurwi 0 than h) fmrh interpreting the words he Ins u id ” 

Per lord Cuuuioith in ibbot \ Middleton 7 11 LG OH In Doc d Li odhelt \ 

Thomson , 12 Moo P t UC Turner L J ob«ei\ed It is upon inti ntion 
cither exprea ly declared or collected by just ren' 0 mn o upon tho terms of the 
in trument or endenceil l>> surrounding circumstam 1 •» where surrounding 
cirtu in tancts enn bo called in uid ant! not upon conjecture merely that their 
1 ordships feci hound to proceed The object of nil expositions of written 
instruments must be to ascertain tho expressed meaning 01 intention of tho 
writ r, the expressed meaning bpmg cqmvdent to intention ’ Pn Colcrulge J 
in $ hot ex lrifcon, 9 Cl AT »25 * 1 hi question in this und other ca os of 

construction of written instruments 1 not what was the inte ntion of tho partus 
hut whit is tho meaning of the words the \ hn\o used ” Vo Lord Denham in 
It, Oman \ Cat Jairs, 5 II A Vld 003 *-to also Doe d fenwleman \ Mat ten t 

I B A, Aid 7b3 Grant \ Grant L R 5C P 7ol Giey \ Peat ton OH LG 
100 , Smith \ /weeii, 18 Ch I) )3l Ingham \ Raynor (1894) 2 Gh 83 
Sanalun \ Jog jut 8 M I V, 00 bcale \ Ran tins (1892) A G 612 , bunthash 
\ Monmohuu 3C L J 224 Iqhorcs Annum, 11 C L I 4G1 Vat 1 / Wilson 
\ Geoige Pales 31 M 283 Dtnbai v Xttssetuanji 22 G W fi 109 « 49 f A 
323 = 49 0 1005 (P C ), Oloymonec \ \tlmottt/, 15 G 282 Idiocatc General of 

II unlay \ Ilornnsjt, 29 B 375 , Du bit \ bitaram 4 Bom L R 70S President \ 
Uttlahaman (1911) 2 M V\ Is 233, lelapjtav Volant (1913) M M TS 325— 

29 Iud Gas 201 Man mat ha v Probodh, 37 G L J 62 As regards our dutv 
when Wills come before us for construction it is obvious to si) that it is in each 
cn&o to consider the words of the Will I say th it, for tho purpose of calling 
attention to tho agreement that in the absenco of an) rule lata down or cslab 
li«htd by cases, v C arc at liberty to construo V\ ills ns ordmar) intelligt nt pi r ons 
would do Tlieio w a fallacy in this We aio bound to lm\e regird to nnv 
rules of construction which have been e tnbliahed by the Courts and subject to 
what we arc bound to construe the Will as trained legal minds would do Lv 11 
\cry mti lligent persons whoso mind* nrc not so trained 1110 accustomed to jump at 
i\ conclusion ns to what a person meins by considering whnt they, under Blindnr 
ciicimistances, think they would have done 4 his is conjecture only, and con 
]( cture on th< imperfect knowledge of tho circumstances of the case, because 
tho facts known to tho tc-t itor mat not all he before thorn, and tho testator s 
mind as rc-urds the attention to the paid to he claims of dilleront p irties dep< 11 
dent upon him, may not have been constituted as their minds are constituted 
so that it emnot he concludtd that he would have acted in the Minn way as 
they We therefore must construo the iWilI a* wo should eotistiuo any other doou 
merit subject to this that in Wills, if tho intention is shown it is not necessary 
that the technical words which are necessary in borne instruments should lie 
u->ed for the purpo e of giving effect to it ’ Per Cotton L J in Ralph \ Catncl 
11CLD 873 (878)= 43 L J Gh 801 

Meaning to bo ascertained fiom tho whole document I 11 Poston v lilt 
getald (1815) 15 East 530, Lord Lllcnljor ongh s ud ‘ It is a trite rule of cons 
[ traction that the sense and meaning of the parties in any part of nn instrument 
may bo collected cr antucdenhbiis ct consequentibus every part of it may ho 
| brought into act on m order to collect from the whole an umfoini and consistent 

1 sense if that may bo done ’ See ilso Damodat Das \ Dat(abhm 23 B 833 = 2 1 
I A 120=2C W N 417 Gray v Vtnnclhropr ) Vos 105, Re Venn (1901) 2 
f Gh 52 Kandatpa v Jogendra 12 CL T o91 , Slab / al shman v farangini, 8 C 

! L J 20 Tagote v Tagore, 9BLR 377 = 18 W R 359 hahdas v hanhana 

t Lai 11 C 121 (129) =» 11 I A 218 Unit lhayyan v htthatamayyan 14 M G5 

J (b9) , Shoohnamj v Monohart, 11 C OSi-12 I A 103, Laltlmohany Chalkan 
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S 95 ^>^10 831 =*24 I A 7G, Mahomed v Shenakram 14 B LR 226, Mamj v 
. . ' r / 8d indautr] \ ^akhrll, (1903) A C 122, 0 Bnen hire(M) 
J, lr JJ °4J>» BioeUehan/ v Johnson, 20 Ben 213, Lcu\ Ken 4 De J M « 
O <3, Faxdc v Sui/a 25 C IV N 001 f? C ) Greu v P«ir*w«, 6 H l 
Cn- G1 


Evidence, ns (o 
document unmean 
mg’ in reference to 
existing fuels 


95 When Imgutge used in t docti 
mont is plun in itself, but is unmeaning in 
reft una to existing fats, c\ ltlence liny he 
gnen to bhow tint it u is used in a peculiif 
sense 


Illustration 

A cells, to B b> deed iny house in Gilcutta ’ 

A bad no house in Calcutta, hut it appears that he had a house at Howrah 
of which B had been in possession since the execution of the deed 

These facts may be proved to show that the deed related to the house fl‘ 
Howrah 


Latent ambiguity Sections 95 96 and 97 deil with latent ambiguity 
These sections correspond to section bU of the Indian Succession Act (XXA.IX 
of 1925) In interpieting a "Will wheie then w n 1 iterit ambiguity the law i 
thus laid dowu by Wtgram ' Wh<ie object of a testators bounty, or the 
subject of his disposition (i e the person or thing intended) is descr bed in 
terms which are applicable indifferently to more than one person or thing 
evidence is admissible to piove which of the persons or things so de cnbed 
was intended by the testator’ Lattnt ambiguity, in the more or iinary ippli 
cation of the term arises from the existence of facts exttrnal to the instrument . 
and the creation by those facts of a question not soh pd by the document 
itself In strictness of definition such cises ns those in which peculiar usage 
may afford a construction to a term different from its natural one would be 
instances of latent ambiguity since the double use of the term would leave it 
open to the doubt in which of its two sensts it were to be t ihen It is not 
however to this class of cases we now adeert but to those in which the ambiguity 
is rather that of description either equivocal itself from the existence of two 
subject matters or two persons both falling within its Urms or imperfect whew 
brought to bear on any person or thing Thus a man having two estati s called 
Blackacre may devise generally his totite Blackacre (not saying which) or 
having two sons John may give to his son John Here upon the face of the 
Will all would be apparently plain It would be external facts alone which 
create doubt (tide illustrations to sections 95 96 and 97) Nothing on its fic p 
could be more simple or loss imbiguous than a gift of ' my estate Blackacre 
or a gift to my son John ’ The embarrassment is raised when it is sought to 
apply to the gift and then the discovery is made which did not occur to the 
testator, namely, that there are two estates Blackacre, or two sons John In 
either case accordingly to give effect to the gift, the subject must be ascertain* 1 
and defined Again there may be enough description in the instrument to 
have indicated some specific thing as the object of its operation or eomp gi*?* 
individual as the object of it-, provisions but it might turn out, on seeking 10 
apply the instrument to its supposed suhject mattei or ohject, that, from m* 
imperfection of description there was matter subject or object in exact corres- 
pondence with it so that it would be uncertain on what, or in whose favour ib*' 
instrument was designed to operate Thus in the case of a devise of frogue* 
Farm in the occupation of M the testator had a farm called Trognes but 
portion of it only was in M’s occupation ( Good title \ Southern 1 M AS — 

\ n * to A and B legitimate children of C D— C D had children 
, , but they Were illegitimate \et the farm was allowed to * n , 
create? 1 ,E° n to B wnR the extrinsic circumst ineps in both case® wni 

created, nnd the question which extrinsic circum«t*B 

-Mrinsic evidence was admitted to clear up The distinction will d 
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obviously between clearing up in imbigmtj inti creating a subject Ooodae Ev 
j»p 395 06 

Principle The proce s of interpietition is i part ot the piocedme of 
leihsitig i person s act in the external world It is in i seii'-e the comp etion 
of the act , for without it the utfcei wee, whether written or oral mu t rein un 
\ un word'' Deed'*! contricts mtl YV ill% if the} are not to remain empt} mini 
fe&toex mus‘ be enforced The} must be applied to external objects Somewhere 
possesion must be yielded, ot goods delivered, or money transferred, ind m order 
that the Itw mi} enforce these changes m external objects the relation betneesn 
the tenns of the junl act and certain extern il objects must be detirmmeil ns 
in mdispensible part of the process In short, the interpretation of the term 
of a jurial ict is an essential part of the act considered as capable of legal lealtza 
tion mil enforcement Iho only difference is th it the actor alone create the 
terms of his act while the interpretation of it, being a part of thi enforcement 
comes into the hands of the law II igmote § 2458 Every agreement must 
riceivt its construction from its own term®, without the introduction of an} 
evidence (IcftOis the instrument unless theie be some Iitent imbigtuty Pet 
Rool c J m ( ol a V Out/ 2 B A P 505 5G9 , see also the remarks of Lord Eldon 
in Smith v I)oc 2 B A B 473 (602) But "where the words stand m cynihbrto, 
and aio so doubtful that they mi} be t iken one wav or the other theie it is proper 
to have evidence lead to explain them Pet Lotd Conner in Sit ode v Russell 3 
Gh Rep 1G9, Lot d Cheswy * Case, 5 Co Rep 68(a) “If }ou 0 o top irol evidence 
to rust the ambiguit}, }ou can not well h luse i f to explun such ambiguity * Pa 
Lotil rhut loti in bhemintey IncHv/uin J Bio C C 333 341 This section has 
its origin in the maxim * falsa detnonUtaho non note* cum dc cot pot e caustal The 
meaning of the in ixini w tint where description is m ale up of more Ilian one 
part anti one part is true but the othei fdlse then if the part which is Irue 
describe the subject vntb suthuent legal ceitamtv tbe untrue part will be i ejected 
and will not vitiate the devise Jat man on Mills 6th Ed pp 1265—06 

Origin of the rule of extrinsic evidence m cases of latent ambiguity The 
construction of Wills ’ siys Lotd Col e ou^ht to be collected from the words of 
the Will in writing and not b} any averment (i e uicum&tances) of evidence 
out of it Lotd C/tesnci/ s Case, 5 Co Rep 68(a) In Cole v Ratcltnsons 1 
Salk 234, Lotd Holt ®aul Tf we onie travel into the allans of the testator, 
and le ive the Will vvt sh ill not know the mind uf the legator by Ins words, but 
by his cucuinstanccs, so if }ou go to « lawyer lie shall not know how to 
expound it Men s ri e ht will be vci} piecanous upon such construction We 
must not depart from the Y\ ill to hnd the me ining of it in things out of it 
Bin in Goodinge v Ooodtngc 1 Ves Si 231, Lotd Hatdtacke, said That rule 
19 laid down much too large by Holt , for in sever il cises it is admitted it must 
he allowed —uamelv, where the description or thin e is uncertain it must be 
admitted to show the testator knew such a per on and uoed to c ill her b} a nick 
name feco d c o Sli ode v Ilusiell 3 Gh Rep 109 So Lord Con per and Lord 
Hardtack were brnkers of new ground in this respect Their w oik who conti 
nued by Lotd Thutlou whose ruling in Fonncten v Poynt 1 Bro C C 492 was 
considered a dangerous innovation As lato as the beginning of the 1800 s 
there were Judges who still thought thit the onl} proper exception was an 
equivocation In Doc \ Cltmchester 4 Dow 65 93, Gi 66s C J said “The Courts 
of law hue bien jealous of the admission of extrinsic evidence to explain tbo 
intention of a tc titor, and I know of only one ca e in which it is permitted 
that is where an ambi 0 uit} u> introduce d by extrinsic circumstance® IViymorc 


Application of the section * 4 he ad mis ion of extrm ic circumstances ’ 
«i}s rlumei M R to govern tlie construction of a written statement i, m nil 
cans mi exception to the general rule of law which exclude evtr} thing dehors 
th< instrument It must be the case of an ambiguity which cannot other 
wi e bo removed ami which ma) by these means lie cl< arl} mil satisfaclorilv 
explained In the sune case Plumer V R also declared that “ where there is 
a latent nmbiguitv raided by extnn ic circumstances it may l>e got rid of m the 
same manner 1 hi general rule laid down in section 91 of the Act is that 
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mi Indian i:vini Non act 

uw!'»S';im it contract hit mluad !o no 0TiJ.no .hall h* 

“I 1 ' 1 ! lcrm ‘ l ? ( l! ’t toritnttt oicciit tlio document .t‘df, or, in 
uuiwrt,inT,T, n?m l ' n ° f U< coiiunu Buttlmrul. u Mibjict to Ihc 

K '-0iitmm,l in ,, o', 97 A'nm/wi Oom'kn, 1 ftr.i 

A, , L r ™“-» '' w I>„roI cloloL ,8 «<In„ <lbln W 

, innUfT to winch, or n p, rroi, to «liom, mvr.ttcn instrument 

n,V?l h r f ’ nn , ,, for bU ^ Purpo 0 to explain the Intent ambiguities q ^h 
n? be of the surrounding circumstances ornpnarentU of *»tat^ 

S nt ? l,0n ,v (,{ ,b } t0 11 document Doc s heeds b L J H 

Cockle Cm Jjj In Ik i Marlm, 4 13 A Ad 770 785 Parke J s»l 

infa/i r nn^rill! 1 ?°"» .'if V*" 0 ™ 1 rilIe ‘ h,1 ‘ nil facts r L Intin 0 to the ubject 
mutter and object of the de«iro arc admissible to aid in ascertaining whiti 

i«U nl .lV\| h ° " 0rt s U8 , C<J m t!lp ^ 111 So “ tl >e Court is at liberty to enquire 
III nil li?il.tl!?2 nd i ,n 5 “'giVr*' wl| icb him acted upon the mind of the 
EriJ!? "hom the deed or Will (it matters not whether it was one or the 
other was executed f he Court therefore has not merely a right, bat it > 

its duty to inquire into the surrounding circumstances before it can approich 
the construction of the instrument itself ’ Sugden L C m All Gen \ Drum 
mom, 1 Ur A \\ 3)0 \\ here a release is “dent a* to the nature of the claim 

leleascd, evidence is tuimi&stble, under this section, to prove whit the claim 
li ferred to in the release is valid and operative as a release under section 03 of 
the Contract Act, even though it is conditional and is not supported by consi 
dcrition Matheu v Lodge, (1910) M N 191 = 20M L J 3S3 A com 
promise decree provided for interests at 2 per cmt and the que-tion aro-c 
whether the interest was payable at the rate monthly or umu ilK Held, that it 
was open to that Court by virtue of s 95 of the Evidence Act to hear evidence 
ns to the ordinary meaning of such expressions in documents of that nature 
Maltammlv Zafur,b2 Ind Cis 702 The content and subject matter of n 
contract have to be taken into account m determining whether the word “ upto 
is to be taken as exclusive or inclusive of the d i> to which it i<? apnW 
Met/ opolilan Engineering v Walter Engine, 22 C W N 46 = 45 0 481 = 4 j Ind 
Cas 305 \\ here the plaintiff sued for a declaration that he was a mortgagee 

in possession of certain plots and alleged that the numbers entered m tb<* 
mortgage deed were incorrect, held, that oral evidence was admissible under 
ss 95 and 96 ot the Evidence Act to prove how the description given in the 
mortgage deed was relevant to the existing facts Radha Lai v Augite 10 
P C 213 = 31 Ind Cas 429 ^\here the description of propertj old is such that 
one portion of it applies to the whole of the house but the boundaries given 
bilow apply only to a portion of the same and both r<ad together do not applj 
correctlv either to the whole house or to a portion of it a c ise of latent ambi 
guitv arisen Extrinsic evidence is admissible foi the purpo e of solving the 
question whether bj the description of the propertj taken is i whole the in 
tention wis to convej the whole house or onlj a portion of it Abdul Ghani v 
Asltiq Hitf>i>ain (1922) Oudh 162 = 06 Ind Ca* 442 But where i description i e 
partly correct and partly incorrect and the foimer part is sufficient to identify 
the subject m ittci intended while the later does not apply to any subject ‘he 
erroneous part will be rejected on the maxim that a fal-e description will not hnrt 
when it cm exist with the subject itself Xaiain Das v Tcck Chand 1923 ©ind 
42 Where a inortgige deed by i mistake de cubed the mortgaged property 11 s 
beuuig Taiui No 0007 but it was found that the mortgagor owned l au* 1 
No 9907 held thit it w is open to the mortgagee to prove by evidence what tne 
property actually mortgaged was ind that the mortgagor could not cl uni 
^onermon on the ground ot imsde'^cription of the propertj B ajibunniM v 

1 alomiki baling 1 Pat L R 80=71 Ind Cas 589 Latent ambiguity ,s 
hy extrinsic evidence ~\arain Das v Teckchand 84 Ind Cas Jo* 
nicn»m«\ n l? rtg ? g< i c transferred the mortgaged property and there wi *' 
the morp f ‘Vr 1 11 U onl y mortgage right was intended to be transfer 
Uinta of thf> 1& 01011 tmned ui the deed that the property stood m j 

contention tw ^f 01 " an< * lt ‘here is an indemnity clause cannot justify * 
n mion in th« 1 l^;i y Jr 10r t g:a f e ri ®hts were intended and if the absence of 

absolute ownership on the part of the vendor mortgV 00 
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mikes it possible to lioM that mortgagee a rights were sold, there is i Intent S 95 
ambiguity to remove which evidence can bo given Dmtlat % Bnlntim 1181ml 
Gis 692=* A I II 1929Nng 207 Smtwns brought by plmntiffns Recover appoint 
ed under an order of Court with authority to sm defendant for money due to n 
third party The monej w vs duo under nn agreement dated 2Gth August hut 
h\ nustike the order r» forred to the monej ns being due under an agreement 
of tin 25th October Up Id that the intention of the parties is nuiintenal in 
construing the order and section 95 of the Lvidenci Act doe-, not apply 
Boiode Itfhni tf \ Itaj \arain 30 C‘ 099 = 7 C \\ N fill \\ here land with 
a rlam boundaries is sold and is wronglj described as containing a certain are i 
the erroi is regarded as n im re mwh scnption and does not vitiate the deed 
JLhc maxim demonstratio faFtr non nnret applies W here in a sale deed the 
land roM is sufficiently identified by the diseriptions of its extent and nssign 
mint and the nime of the registered pallndai the addition of a wrong survev 
nutuher maj he disregarded and do s not rendei it useless as a document of 
title Am upjn Gounden \ Pma T/iambi 2 M L 1 890— {O'M !9" 

General principle and scope of the section It is not necessary and it is 
not humanly possible for the sjmbols of description winch we call nords to 
describe in evert detail the objects designated bj the svmhol« lhe notion 
tlint description is a complete enumeration is nn instinctive fillncj which 
mu«t be got rid of before interpretation can he properly attempted Tot 
exunple a devise of ‘ tho hou-e owned bj me at No 19, lheatro Road Cilcutta 
is obviously a mere shorthand indication of some simple but es cntinl attributes 
of the house How many stories, rooms doors windows closets lias it ? W hat 
is the colour of pvper on the respective walls, the kind of carpet on the floors 
the numbci of steps on each stair flight the pattern of the window fr lines ? 
riie«e and a hundred other (let ills would go to fill out tho description Without 
them, it is imperfect, in an absolute sense Yet no one would insist that the 
device was void for uncertainty for lack of the addition of these details M by ? 

Because the few features mentioned do hapl>eii to suffice to fulfil the purpo e 
of interpretation namelv to enable us to find the object designated, and to “elect 
it with fur certainty from others Ceitamty in other words, is a relative term 
it signifies that the few terms employed are the essential ones for the purpose 
Had they not been in themselves sufficient, we might even have looked at 
extrinsic declarations of intention Conversely then, an e\ces ive de cnption 
13 not inherently faml if the essential terms of it can be ascertained A devise 
of my yellow house at No 19 P irk Street, Cilcutta ’ may lead us to a white 
lions* at that place , and if wp can surely believe under all the circumstances 
that the street number of the house, not the colour of the paint, is the essential 
term, we are to apply the devise to that house Just as we found that the 
omitted terms were not essential to applving the description so we may find flint 
some of the inserted terms are not es-ential We are doing it no violence by 
ignoung the non eS'entnl terms tor neither the omission nor the insertion of 
non-essential terms alters its essence as a whole By conceiving clearly the 
mgleness of each description as a symbol of a single object, we appreciate that 
the imperfections of either omission or insertion do not destroy its character as 
a single effort at the designation of a single object And so we come to the 
moettn ‘ fal*a demolish atio non noert cum de corpoie constat The practical 
problem in a particular tvse is to ascertain which specific term is the essential 
one But the important po nt of theory is that the application of the description 
u> entirely consistent with the general process of interpretation If igmme § 247G 
The characteristic of cases within the rule is that the description so far as it 
is false applies to no subject at all and so far ns it is true applies to one only 
Pei A Wei son B in Mori el v Fisher, 4 Exch 991 West v Lauday, 11 H L G 
V75 II ebb v Stanley, 1G C B (N S ) p 755 The rule is a rule of good sen«e 
If the language is clear but does not ht because of some of the words which 
have been inserted there if it is possible to reject the part that makes it mnpph 
cable the Court will do «o Count v Tiucfitt (1899) 2 Ch 809 (312), see al»o 
Couch \ Trwfilt (1898) 2 Ch 551 Eastnood v As/ifon (19 5) A G 900, 

71 alckam \ AU Gen, (1919) A G 533 A description though fal«e m part 
may with reference to extrinsic circumstances be absolutely certain, or at- 
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least, sufficiently so to enable n Court to identify the subject intended , a 
a false description is supornddcd to one which b\ itself would h’ue w* 1 " 
correct H imam 5th Ed p 60, see also Shed h \ Ashruj, 19 W R 276, Total 
v Toy, 21 W II 93 In the application of the doctrine of faha demon™ j 1 " 0 
non nocet it is immaterial in what part of the description the false demon stfuiun 
appears It is not necessary that it should follow the true part, and qmi'o 
what has gone before Conm\ 1 r uefilt {1899)2 ch 909 In that case Lnuity 
M i? observed ‘I must protest against the wnj in which the doctrine 
stated by the applicant’s counsel — that the maxim /aha demonsh aho non nut 
only applies where there is some correct description at the end of the sentence 
That is whittling away the doctrine and making it ridiculous , it is a ini apP re " 
hension 


Intention ‘ As soon ns them is nn adequate anti sufhuent definition 
with convenient cert untj of wh it is intended to pass bj a deed, am sub equont 
erroneous addition will not vitiate it Per rat/e B in Lleiieilyn \ hold 
Ter sey (1843) 11 M &W 183 nt p 189 The intention once found the erroneou 
description is treated ns mere surplusage and is rejected following the niasim 
utile per vinuhle non vihatur (Interprt tation of Deeds etc p 119) "Mi t‘ , * kM 
in the description of legacies like those m he description ot the leg itees ml) 
be rectified b> reference to the terms of the gifr and evidence of extrin*!*- 
circumstances taken together If ilhams Executor, 11th Ed 954 

Application of the maxim in different classes of cases According to 
Mr Theobold thi maxim is applicable to these three classes ot cases (ft) where 
nn object is sufficient!} described additional words which have no npjdication 
to any thing may be rejected Blague \ Gold, Cor 417 473 Doe d 
Dunning v Oranslonn 7 M A W 1 (2) where there is n complete descrip- 
tion but the testator goes on to add words for the purpose of idtntifj mg or 
elaborating the previous description these words, if inconsistent with the 
previous description may he rejectee! Aimstronq v Buckland, 18 Bea\ 201 
Sligsby v Grainger, 7 H L 273, Timers v Blundell, C ch D 436 (3) where 
there is no continuous description and then is something answering to P fl rt 
of it, and something answering to other part but two together are inconsistent 
Ihe question is ovlnch are the leading words ot description 9 In flic first els a 
of cases under the head there is no repugnnnc} between the general lei ins aw* 
the particular superadded description , in the second and third class tlurei* 
a repugnancy between the two parts of a description Theobold, 7th Ed 140 

Illustrative cases If a tc-4ntoi dpvise his black horse, having onli » 
white one {Boot v Geary 1 Ves Sen, 255) or devise bn frte hold hou eS 
having onlj leasehold houses {Day v Tny 18 P \\ ms 28G , Dap d Dunning V 
Cranston n> 7 M A W 1) the white horse in the one ease and the lea eholi 
houses in the other, would cltarlj piss In the c cases the sulwfam e of In* 
subject intended is certain and if there h« but one such substance the supjier 
added description though false introduces no ambigutl} and as bj the 
position the rejected words arc inapplicable to nn\ subject, the Court does n<w 
alter var> , or add to the effect of the Will by njecling them To «uch it 1 * 
ihe maxim falsa demonstrate non nocet may with proprict) lie applud "V! 
v Sueet, Amb 1 Fern 293 Parsons v Pardons, 1 \ es Tun 20b, Dou ett v 
So eet Ainli *73 Garth \ Meyhnrl , 1 Bro C C 30, ^loGdale v # f 
19 Ves 331 Smith v Campbell 19 Ves 103 II elbrf v II elby, 2 Ves A x> 

191 Richardson \ JI alson 1 B A Adol 733, Mtllrr v Timers 8 Bmg -■* , 

Doe d Smith \ Qallauay 5 B A Adol 43, and tins is the projar h |mt0 
that maxim II tgrarn 5th Pd 61 

Extension of the rule In the application of th« principle* in que ln'j 1 
the Courts ha\« not confmei! theni«elves to cases which are strutlj within 1 * 1 
ST It is often found on a disclosure of the f icts of lie case tint of t fl ‘ 

• ,H, | w hich the descrijition is composed each ft pnmtel} finds ft 11 ” 

i* liHrS 0 ' 1 ' subject tail the mu is njiplicahh to n larger portion of 1“ 
in r« lintiii t,mu l * 1 ' °ther thcreb} m mg tin question wh< til t l* 1 ** 

or ulimn r "‘ *** restrictive of tlx other nr.i xpr> «sive only of a sugg* ’ 
u is mere cjue tion of construction for it H ch ar that it t*- 
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answer be that the more limited term is mere suggestion or affirmation, it will & 96 
be disregarded in deciding upon the quantity to be considered as covered by 
the description Now if the testator describe the subject of the devise as an 
entire subject, and in terms of sufficient certain tj ns Ins ‘‘firm called A hi9 
"house’' in a particular place or his ‘ B estate, ” or the like, then although he 
adds a clause to the effect that the pioperty is in the occupation of a particulm 
tenant, or is situ Ue m a particular country, street or other locality, and it 
turns out that such clause is true only of a pmt of the property, the entire 
subject may well pass, unrestricted by additional clause, if such a construction 
be in accordance with the general interest of the testator Jai man 0th Ed 
12G, citing Roe v Vet non 5 East 80 per Loid Ellenbot ouqh In West v 
Ltdwat/, 11 H L C 384 I&ul U'eslburij explains the maxim fahademom >- 
tiatio non nocet, in the following terms 'where some subject matter is devised 
as a whole uuder a demonstration which is applicable to the entire land 
and then that description is followed bj words winch nre added on the 
principle of cnumerUion but winch do not exhaust all the particular* then 
the entirety, which hn>- been expressly and definitely given shall not be 
prejudiced by an imperfect and maccunte enumeration of the particulars In 
the case of Tuner* v Blunde.ll , 6 Ch D 426 the testator was exercising a 
power given him by hb fathei s Will over an e late called the Righby Estate 
which Ins father had purchased, and Sir G Jessel after «ay ing that the real 
question in cases ot this description wis 'which is the leading description, held 
that the woids in the Will that part of Righby s Estate purchased l»y my 
father w is the leading description, although the enumeration of the closes 
of which the ill said the estate consisted, made no mention of the two clauses 
Tibhovandas v Knshmram, 18 B 283 (288), 

Inaccurate description A testator made a bequest of my “portrait of X to 
thp National Gallerv and the executors s-mt it on there being no doubt as to 
the identity of the thing bequeathed The trustees of the National Gallery 
expressed doubts as to whether it was a portrait of X, whereupon the executors 
claimed it back for the residuary legatee Held even assuming the description 
was wrong the gift was valid and the portrait pa»&ed to the trustees of the 
Gallery In re Milne i Gibson CulUim Oust v Attoineij General (1924) i Ch 
45G, a testator specifically devised all my messuage farm lands and heredita 
meats in Bentley and Bombay in Essex now m occupation of Thomas Girling 
purchased by me of Alderman Throjio ” It was found that the testator had 
a farm in Bentley and Bombay called 'Welhnm’s farms compounded of two 
small farms purchased by him of Alderman Thrope in 1881 and of another 
1 adjoining small farm and a field both purchased by him from Mr Cairinijton 
1 At the date of the Will and death of the testator the whole of the lands *o pur 

J chased were m the occupition of Thomas Girling who found them n« one 

) holding Held that the whole of Willi tin s farm passed to the specific dev i ee 
i Norman v Norman (1919) 1 ch 297 

t 96 When the f acts are such tint the language used might 

Evidence ns to nppli 
* cation of language 

tlj which can apply to _ _ . 

J ono only of several evidence maj be given of fiets which show 
J P p ^ ona which of tho"C persons nr things it ms in- 

5 tended to apptj to 

^ Illustrations 

V 

h («il A ngrets to «ell to B fir Its 1,000 ‘my white hor*c ’ A has two while 
l hordes ‘1 valence may lie given of ftets which show which of them was meant 
r j| {/#) A agrees to accompany B to Ilaalnmbad Evidence may l>e gmn of 

jy ftets showing whether Ilaidarihid in tin Dekhban or Haidarabad m ‘'ind was 
y meant 


lnve been meant to applj to any one, ind 
could not have been meant to lppfy to 
more than one, of several poisons oi things 
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ii ^ r [ nct Pte “If 50.1 go lo ptrol V i - 1 1 * n i to raise thi* iinilHffUity, yon cinnol 
wpll n nine it, to explain such ninbi.int) ” 1‘er Lord Jlmrhw in Shflbonitl 
lHChiqmn, 1 Uro C t 3JS, All 


Similar law 1'irft a 80 of tin. Succruion Act (XXM\ of 1925) 


Scope Wlion there aro two or II10IV J|| rioul or llinioij noil eaeli ol |li pm 
Will, then nil manner of parol IV! I'll' 
“ " - , of 


exnclij answers to the description in the r ... 

is admissible {Charier v Charlet L H 7 JI L 101) for tlie language of 
Will h complied with whichi v or person rc( ones tlit hgac} or whichever tbiDj 
passi s under tho bequest, (I’ou ell / e r >G \) In Millet v fiaten, 8 limg 
/ 1 tidal f J sud I ho civ'os to wlnc.Ii tins construction ( tmlnginlas Jerbor<n« 

latent icia/ieationc supp/eltn ) applies will bo found to range themselves intJ 

two «ep irnto cln8s 1 s f lie first class r* whore the d< cnption of the flmf 
devised, or of the tlcvi-cc, is clear upon Uil face of the Will, hut upon the (H& 
of tin testator it is found, that there arc more than one estate or subject matter** 
devise or more than one person whoso description follows out and fills theflorl 
used ill tho Will As where tho testator ileuses Ins manor Dale, and fit ^ 
death it is found that he has two manors ot that name. South Dale and BMP 
D lie or whole a man douses to his son Tohn, and he has two sons of tlifltnatnf 
In each of these cases respectivel} parol evidence is admissible to show whid 
manor was intended to pass and which son was intended to take The other 
class of cases is that m which the description contained in the ”\\ ill of the thin' 
intended lo be devised, or of tho person who is intended to take is true in pvj 
but not true m every particul ir As where an estate is devised called A ana 
is described ns in the occupation of B and it is found that though there i n 11 
estate called A , }ct the whole is not in B s occupation, or where an estate* 3 
devised to a peison whose sum line or Christian name is mistaken or who* 
description as. wwperfecA or vwftccuvtvte , vw wluUv lwttfcs v,l*\ss of vtob pared W 
ilence is ulmtssibh to show what estate was intended to pass, and who was the 
devisee intended to take, provided there is sufficient indication of intention 
appearing on the faci of the Will to justifj the application of the evidence 
“Where the object of testator's bounty or the subject of his disposition (t e «** 
the oeason or thing intended) is described in terms which are applicable 111 
different!} to more than one person or thing evidence is admissible to P r °ve 
Which of the persons or things so described was intended by the testator , 
T Viqram, Pioposition T//atp 110 Sie also In re Stephenson ^1897) 1 Ch^ SO, I 
Bnnascom v Atfinson 10 Hare, 348 Doe v Needs, 2 31 AW 229, Gttiew 
•Jmudia v Sngeman 5BLR 633, 634 So proof inav be given of every 
fact which identifies an} person or thing mentioned in a document in wnn.li 
the relation of the words to the f icts has to be ascertained If the language ot 
the document though plain in itself applies eqmlly well to more obje«» 
than one evidence nia} be given, both of the encum«tances of the ca«e and oi 
statements made by an} parties to the document and as to the intentions in 
reference to the matter to which the document relates Steph Dig Ei art 1 
This rule is applicable wheie two persons have got the same name as mention 
in the document, but one of them has got an additional name 
Mm, hall 2 K A J lid, Boev Allen, 12 A &E 451 , Tlfimnj v Fh«n» 

-11 L J Ex 119, IVebbei V Corbel, L R 10 Eg 515 In order to awrlun ■■ 
intention of the parties to any instrument evidence of the conduct of the pa 
IS admissible Watson v Mohesh 24 W ft 176 (177) , Chcetun V ChutteuUW 
19 W ft 432 , , . 

When an instrument appears, on the f ice of it to be free from amoi*. I 
but upon in endeavour being made to apply it to the persons or thing* ladies 
vt transpires that the words are equally applicable to two or more per«ons or 
or more things there is what is called a latent ambiguity Phis class ot 
guitj sometimes called an equivocation {Doe v IlisCod s 5 JI & W 303 o 

Dough* \ IYOohi, Am/ 114 120) is not discovered till the instrument come 
rv ^Pldied t 2, eternal circumstnmes Chairman Serajgunj Mwiterjialdtj t b 
Ur!ZZ!2‘, 50C L T 242-72 Ind Cis 590 In soch <1 c w 

evidence « ? vu3ence h as created the ambiguity, and T pxt JlV 

lence » admi, 3 ,|,Ie to « solve it sec tho decision of the House of Urd* < r 
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Gicat Western Raihtatj and Midland Radical/ v Bristol Cot pot aiion, 87 L J Ch S 96 
414 at p 429 and direct evidence of intention may be given for the purpose of 
ascertaining which of the several persons or things to whom the words art 
applicable was intended to be denoted Reference may in this connection be 
made to the observation of Baton Alda son in Smith v Jcffrycs, 15 M & W 561 
at p 572, of Mi Justice Lrskme, Baron Paikc, and fuidai, C J in Shoie v 
I Pi /son, 9 Cl & F 355, of Loid Wenshjdale in Watei Pail v Fennel , 7 H L C 
650 at p 685, of Loid Ilahbury in Van Diemen’s Land Co v Manne Boaid of 
fable Cane, (1906) A C 92, and of Lord Atl mson in II atchan v Atlorneu 
Genet al , (1919) A C 513=87 L J P C 150 The decision of the judicial 
committee in the last mentioned case shows that the principle that when an 
instrument contains an ambiguity, evidence of user under it may be given 
in order to show the sen«e in wnich the parties used the language employed, 
applies to a modern as well ns to ancient instrument and where the ambiguity is 
patent as well as where it is latent chairman Serajgunj Municipality / v Chilta 
qnng Co Ltd , 3b C L J 242 = 72 Ind Cas 696 If the language of a document 
directly describes two sets of circumstances but cannot have been intended to apply 
to both evidence may he given to show to which it is intended to apply Ngaeko 
v Mt Se ih, 10 Bur L T, 245 Where a usufructuary mortgage deed provide* 
for the piymont of revenue by the mortgagee, but fails to indicate whether the 
parties meant tue revenue as assessed at the date of deed or ns it might be re 
assented from time to tune evidence m ly be given under this section to show 
what was meant Furmndv Kniuz 22 O C 270=59 Ind Cas 264 

Application of the rule The general principle is tins laid down by Boull 
C J in Grant v Giant, L R 5 C P at p, 385 "In each case this hind 
of parol evidence is not admissible for the purpose of controlling varying 
or altering the Will of the testator, but is admitted simply for purpose of 
enabling the Court to understand it, and to declare the intention of the testvtor 
accoiding to the words m which the intention is expressed If such evidence 
establishes that the de cription in the Will may apply to each of two or more 
pei&ons then a latent ambiguity is exposed and lather than that thedevise should 
fail altogether for uncertainty the lvw allows the ambiguity which is exposed 
by parol evidence to bo cleared up by similar evidence, provided such parol 
evidence is sufficient to enable the Court to ascertain the sense in which the 
testator employed the particular expression upon which the ambiguity arises 
It the parol evidence, after exposing the latent ambiguity, fails to solve it, the 
Court cannot give effect to that part of the ill ’ This cise was affirmed in 
L R 5 C P 737 Thus wheie the devise was ‘to George Gord the son of 
Gordj’ and there appealed by extrinsic evidence tobe two persons answcnng such 
description evidence was allowed of the circumstances anil of the testator s state 
ments of intention to show which of the two persons he meant Doe v Needs 
6L J Ex 59 = 2 M AW 129 Parke B m delivering the judgment of the 
Court m the above mentioned case observed ‘If upon the face of the devise 
it is uncertim whether a devisor had selected n particular object of his bounty, 
no evidence would have been admissible to prove that he intended a gift to a 
certain individual such would have bien a case of ambwmtas patens within 
the meaning of Lord Bacon’s rule, which ambiguity could not he holpen by 
averment, for to allow sucli evidence would be, with respect to that subject 
to cause a parol Will to oprate ns a written ono or adopting the language of Lord 
Bacon, ‘to make that pass without writing which the law appointeth shall not 
pass but by writing But hore on the face of the devise no such doubt arises 
lheie is no blank before the name of Qonl the father which might have occa 
sioned a doubt whether the tlevi or hnd finally fixed on nn\ certain person in 
his mind The devisor has clearly selected a pirticular individual ns the devisee 
upon the proof of extrinsic f lets which is always allowed in order to enable 
the Court to place itself in the situation of the devisor, and to construe his \Vill, 
it would have appeared that then, were at the date of tho Will two persons to 
each of whom tho description would bo equally applicable The evidence of 
the declarations of the testator has not theeffcct of varying the instrument in any 
way whatever it only enables tho Court to reject ono of tho subjects, or object* 
to which the description in tho Will applies, and to determine which of the two 
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S 96* <h tiseca is understood to be signified by the description which he u e cd in t!tf 
’» *11 H< is pointnl out m the da iso itself by n description which, sow 
ns it gets is pcrfictly correct ” Notwithstanding tho rule of law, 
miihos n Will void for uncertainty, where tho word®, aided by evidence oft* 
m »t< rml facts of tho case nro insufficient to determine tho testators meaning-' 
Courts of law, in certain special cn«cs admit oxtnnsic cvidcnco of intention t- 
make certain person or thing intended, where tho description in the Will is ia 
sufficient for the purpose Win ram 110 ‘I ho conclusion, then, which the/ 
eises appear to warrant 13 that tno only enses in which evidence to prove inten 
lion is admissible, arc those in which the description m the V ill is unambiguon 
in Us application to each of several objects ’ U tgram p 183 “But there ' 3 
another mode of obtaining the intention of the testator said Loid Ahnger^ 
Dot v Uncocks 5 1[ A, W 363 (SG7) "which is by ovid°ncc of bis declaration 4 
of the instructions given for his Will, and other tircumslniices of the like nature 
which nro not adduced for explaining tho words or meaning of tho Will, blit cither 
to supply some deficiency, or remove some obscurity, or to givo some effect to 
expressions that arc unmeaning or ambiguous Now, there is but one ca e in 
winch it appears to us that this sort of evidence of intention can properly * 
ul nutted and that is, where the meaning of the test itar s word is neither ambi/u 
ous nor obscure, and when tho devise is on tho fnco of it, perfect and mtellig>b le 
but from some of tho circumstances admitted in proof an ambiguity an«es, as to 

which of tho two or more things, or which of the two or more persons (each 

answering the words in the Will) the testator intended to express Thus if® 
testator devise his mnnorof S to A B and has two manors of North S and South 
S it being clear ho means to devise one only, whereas both are equally denoted by 
the words he used in that case there is what Loid Bacon calls an equivocation 
i e words equally apply to either manor and the evidence of previous intention 
may be received to solve this latent ambiguity So "where one person accurately 
fulfils the desciiption, and no one else docs you cannot admit parol evidence to 
show that such person was not intended Ptr J/alhns V C m fie Woher/on 
Mo>laaqed Estates, 7 Ch D 199, fie fiaien (1915) 1 Ch 673 see also Doe > 
Westlake 4 B & Aid 57, Webber v Coibctl L R 6 Eq 515, JJotttood \ 
Chiflith 4 D M &G 700 But the tide contained in this section is applicable 
where the gift is 'to the four children of my cousin E B and where in fact E 
B had six children, two by one husband P and four by another husband B 
Hampshire v Pie i ce 2 Weg 216 see also Jones v Ne>i man 1 W BI 60 Doe 
\ Alien 12 A & E 451 Giant v Grant L R 5C P 727 Nixssei/ v Jeffry, 

1 Gh 375 Haadcx sou v Hiindti'on (,1005) 1 I R 353 Re Ball tc Wnqhl 
son, (1920) 2 Ch 330 This rule is also applicable to deeds and contract 
ff igmoi e § 2472 

Ambiguity — Evidence of intention It is commonly said that extrin ic 
evidence is admissible in cases of latent imbigmties whereas such evidence is 
inadmissible in cases of patent ambiguities But upon examination the maxim 
proves not to be an universal guide for, on the one hand there are many recog 
msod authorities for the admission of p irol evidence to explain ambiguities 
appearing on the face of the Will, while on the other hand, the existence of a 
latent ambiguity will certainly not, as ippear® sometimes to have been supposed, 
warrant tho admission in all cases indiscriminately of parol evidenco to show 
what the testator meant to have written as distinguished for what is the meaning 
of the words he has u ed It is to the admissibility of this species of evidence 
that attention is now to be turned To say that such evidence is admissible 
boemsff the ambiguity complained of h is been raised b\ the extrinsic facts tsi° 
lose sight of the essential difference between the nature and i fleet of the evidence 
which raises the ambiguity and that by which it is to he removed for the former 
is confined to developments of facts with reference to which the Will was written/ 
and to which -t^e language of the Will expressly or tacitly refers , and therefore, 

it 1 es within tth, strict limits of exposition which it cannot be denied that the 
latter transgresses To render the ground tenable, it must be taken to support 
the proposition only so far ns it as~ert.« that, if an ambiguity is introduced n**® 
an otherwise unambiguous \\ ill hv parol evidence of the stato of the testator* 
family or other circumstance®, that ambiguity may be removed by further 
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evidence of the same nature But in admitting this interpret ition of the rule all S. 97* 
dt tinction between piUnt and latent ambiguities is lost foi in every case the 
Judge hy whom a Will is to be expounded is entitled to be pi iced, by i knowledge 
of all the nntennl facts of the case, as nearly as possible in the situation of the 

tistitor when he wrote it A patent ambiguity it is true, miy not he explained 

by any other kind of evidence and so far the first branch of the canon i& 
undoubtedly true But by our hypothesis to this precise extent, and no further 
i-s the litter br inch true alio We come therefore, to the conclusion either that 
the dt "tinction taken by the canon between latent and patent ambiguities* it> 
an unsubstantial one, or that theproposition docs in its second branch, nssert the 
admissibility of evidence to show the testator s intention (as distinguished from 
the meaning of his written words), and that, consequently, if true, its appltca 
tion imist be confined to a special class of cases It remains for us to sec in 
wh it c isc", if any, such evidence is admissible Suppose, then that evidence 

has been given of all the material facts md circumstances of the cise, and that 

these have ultimately raised an ambiguity by disclosing the existence of more 
than one obpet or subject to which the words nro equally applicable The 
uncertainty as to which of these was in the testator’s contemplation would if the 
lnvo-tig itton stopped hero necessarily be fatal to the gift Under these peculiar 
circitmsl luces however declarations of the testator or other direct evidence 
of Ins intention me admissible to eleir up the ambiguity pointing out (if they 
can) the actual subject or object of gift among the several properties or persons 
answering to the description Of this nature are the examples given by Lord 
Baton in lllusti ition of the maxim, ‘ Ambigmlas icrbomm latent lenficationc 
buppletw mm quod cx facto oritur ambtguum lenficationc facit tolhlur , and 
me styled by lum ns cases of equivocation ” Jannan, 6th Ed 51G 518 

97 When the language used 
putty to one set of existing facts, and 
to anothei set of existing facts, but the 
of it does not applj couetctly to eitliei, evi- 
dence may bo given to show to which of the 
two it w is meant to apply 

lllusti at ion 

A agrees to ..ell to B “my land at X in the occupation of Y A has land 
at X, but not in the occupation of Y, and he has land in the occupation of Y 
but it is not at X Evidence may be given of facts showing which he meant 
to sell 

Punciple ' The characteristic of all these cases is that the words of the 
Will do describe the objiot or subject intended and the evidence of the declara 
tions of the testator has not the effect of varying the instrument in any way 
whatever, it only en ibles the Court to reject one of the subjects oi objects to 
which the description in the ill applies and to determine which of the two the 
devisor understood to be signified hv the description which ho used in the \\ ill ’ 

Parke B m Doc v Needs 2 M AW 129 

Scope of the section This ection is the converse of the preceding one 
in tbit there is langtii_e partially applicable lo two sets of fact* hut wholly 
applicable to neither In this case, as in the former exlun=ic evidence is 
admissible for discovering the meaning It is an extcntion of the rule laid 
down in section 95 Gun Pi 280 According to English law where the 
de criptton of the person or tlun 0 be partly applicable and partly inapplicable 
toiachof the "cvoril subjects though extrinsic evidence of the surrounding 
cuamistmces may be recuvid for the purpo-o of a ccrtaimng to which of such 
subjects the language applies yet the evidence of the author s intention will lie 
inadmissible Dor v IIisrorLs 5 M & W 33 Tagloi § 1 226 Section 1340 
of the villi forma Civil Code says * When applying a AN ill, it is found that 


applies 

paitly 
i whole 


Evidence as to appli 
c ition of language to 
ono of two sets of 
facts, to neither of 
which the whole cor 
rectly applies 
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S* 97* thcio is an imperfect deiscription, or that no person or property extctl} ansfff 18 
the description mistakes ant! omissions must be corrected, if the error appey 
tiom the context of the Will or from extrinsic evidence, but evidence of 
ueclarUions of the testator as to his intention cinnot be received ” -But accord 
ing to Ptof If igmoie there is no danger in receiving declarations of intenWW* 
because the precise words of the document cannot be literally applied in aaf 
event, and there is thus no competition between the words and the extrin e, c 
utterance, it is simply a question which words shall be ignored as un 
part of the description Wigmore § 2474 Sit James FiUjames Stephen aH 
haul “Conclusive is the authorities upon the subject are it may not, perhap 
be piesumptuous to express a doubt whether the conflict between a nature 
wish to fulfil the intention which the te-tator would have foimed if he l’ 1 " 
ltcollected all the circumsttnces of the cise, the wish to avoid the evil 01 
permitting written mstiuments to be vined by oral evidence, nnd the wish 10 
give effect to Wills, has not produced n prictice an illogical compromi e 
strictlv logical course, I tlnnl , would be either to admit declaritions of intent* 00 
both in cases falling under paragraph 7 ( = ss 95 97) and in cases fiuh p £ 
under paragraph 8 ( = s 96) or to exclude such evidence in both cla s of ca ? 
ind to hold void for uncertainty every bequest or devise which wis shown to ^ 
uncertain in its application to facts * Steph Doj Ft 186 In this Act ‘* 1 0 
no such distinction is made between declarations of intention and other evident 
and therefore in all c isps where extrinsic evidence is admissible whether unfW 
sections 95 and 97 or section 90 declarations of intention will be adnn slid? 
Wood) of! a Ei p 663 , held Ei 6th Ed 284 Cun Ev 275 277 The law 00 
the subject is thus laid down by Biacc P J in IF tllard v Dan ah, 168 Ido 
060=68 S W 1023 ‘The description of the per one is partly correct WJ <1 
partly incorrect, leaving something equivocal The description does not ipj»j> 
precisely to either of these two sets of brothers but it is morally or legnln 
certain that it was intended to apply to one or the other, thus bringing the cisi 
within the rule established by the second class of cases, in which direct 
extrinsic parol evidence including expressions of intention is admts«ible 
evidence wa= therefore admissible in this case in order to solve a latent tnam 
0 uity produced by extrinsic evidence in the application of the terms of the v>»‘{ 
to the objects of the testator s bounty to prevent the fourth clause of the \l 
from perishing and obviate a partial inte«tacv of the testator Its tflect is ny 
to est iblj h an intention different in es*enco from that expressed m the Wm 
but let in light by which that intention rendered obscure by outbid* circuit* 
-tancos, may bo more clearly di-ccrned, and the Will of the testator m its entin 
scope eflec tinted according to Ins true intention and meaning ” Wigmores 
2171 Jn Ji)/aU v JIanman, 10 Bern 536 A devised property to Eh abet' 1 
tho nnttir il daughter of B B has n niturnl son John, and a legitimate daughter 
Eh a belli The Court nnv infer from the circumstances under which toe 

nnttir d child wn« horn and from the testator’s relationship to the pul'd'* 1 
father that hi meant to provide for John Steph Du/ Ei 102 A leave* 0 
hgaev to In-, niece, Eh' abclh Stringer At the date of the Will ho had no hic' 1 
niece but In had a great great niece named Elrabclh Jane Sinner Tft<* 
Court ma\ infer from thc«o circumstances that Eli abclh Jane Struu/cr w' 1 
inti tided hut they mav not refer to instructions given by tho testator to W 
solmtor -honing that tho legacy was meant for a niece, Eh abclh Sir iwtrr ■ wn 
bid died before the due of the \\ ill and that it was put into the \\ dl 
imelako on the nirtof the solicitor ^trenycr \ Q ardour, 27 Bear j. 

A T 46s Critic* in,, on tlmt deci ion Sir Jamc* hi james Stephen said a 
» decision 111 that in S/rettgrr \ 0 ardour the result of which v«t9l°gi* 

« legacy to a person whom the te tntor had no wish to lienefit, and 
was not either {named or de«cnl»eil in In 5\ d) appears to me to lie a I ,rU j ’Ll 
refutation of the principle or rule on which it is hied Of course ever* *»<’ 
ment whatever inu t to some extent in interpreted by circumstance Ilowt' 
accurate and detailed n description of things and p<r*ons may lie, oral 

wanted to show that persons and thing* nu«wrrin„ the «e*crtr«^ 
to whirl! »*. ,n everv ca«e whatever every fact mu»t lx ullowcutn P*j° 

" document does or properly may rrfer but jf more evident'* In 
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fbis is admitted, if the Court may look at circumstances which affect the proba 
bihty that the testator would form this intention or that why should declaration 
of intention be excluded? If the question is, ‘ what did the testator say ? M hj 
should the Court look at the circumstances that he lived with Charles, and was 
on bad terms with Wtlham r How can any amount of evidence to show that the 
testator intented to write “ Charle s ’ show that what he did write means “Chat les > 
lo say that ‘tostei means ( Chat les / is like saying that ‘two means ‘three 
if the question is 'what did the testator wish? ’ Why should the Court refuse to 
look at his declarations of intention ? And what third question can be asked ? 
The only one which can be suggested is, ‘wlnt would the testator have meant if 
he had d< liberately used unmeaning words ?’ The only answer to this would be 
he would have had no meaning, and would ln\e said nothing, and his bequest 
should be, pi o tnnto void Steph Dig Fv pp 18G 187 

Cases The illustration to section 97 allows that if A agrees to sell to B 
“my land at X m the occupation of T ” and A has land at X but not in the 
occupation of Y, and Ins land in the occupation of Y but it i^ not nt X, evi 
deuce may be given to show which was intended to be sold Another common 
case is where land within certain boundaries »■» «old and is wrongly described 
as containing a certain area, the error in area is regarded as a mere nnsdes 
cnption and does not vitiate the deed The maxim demonstrate falsa non nocet 
applies Kaiuppa v FeuatJiamhi Ooundan 30 M 397 (399) So where land 
is described in a document bj boundaries and area is wionglv specified tho 
land withm tho boundaries will pass whether it be less or more than the qunn 
tity specified Bhayalal v Ditarl a 15 C P L R 1G3 In such a case the 
maxim falsa demolish alio non nonet applies and the land specified within the 
boundaries passes bj the deed irrespective of [their extent. Pahalunn Sin oh v 
Mahaiaja Mnheiwa Balsh Small 9 B L R PC 100-1(5 W R r » P C 
Sherli Chnntlci \ Brojanaih, 14 W R 301 , Virjanndns v Mnomed Ah, 5 B 
208, Modee Iliuldm v Sandcs 12 W R 439 . A/am v Piotap, 20 W R 22 i, 
/emit Ah v I famdoyal 18 W R 25, Ka'en Abdul \ Buroda haul 19 M R 
394 Tubhuhhnn v Knshnaiam, 18 B 283, Snbhoyax Muthmh 78 Ind Cas 
tll = 4GM L T 182 , Harnnohan v Ramcsuai , G1 Ind Ci« 737 Pain hahm 
v Rnendia G4 Ind Cas 751, Karat n v Jauahni, 50 P L R 1922 Kya Chv 
v Mi V Mi, 10 Bur L T 245 

Wliere the description of propertj sold is such that one portion of it ap 
plies to the whole of the house but the boundaries given below npplj onlj to 
n portion of ihe same and both read together do not nppl> correctlj either to 
the whole house or to n portion of it, a case of Intent nmbiguitj arises I xtrm 
sic evidence is admissible for the purpose of soh ing tho question whether b\ 
tho description of tho propertj tihen ns a whole the intention was to convev 
the wholo house or only a portion of it 1 Mul Chant v Islay Ilusavi GO Ind 
Cus 442 *»( 1922) Oudh 1G2 Where in a sale certificate there are two dr-crip 
lions of tho propertj which cannot be reconciled it is open o the Court to 
look nt the decree mid decide which governs the sale 1 fidhtai tinned \ 
habu Ahmad 1924 All 85G If the 1 inguage of a document directlj describes 
two sots of circumstances but cannot have intended to applv to both evidence 
mnv lie given to bIiow to which it is intended to npnli 2\ya (ho v 1// S' Mi 
10 Bur b T 245 In the case of an ambiguitj in the description of land in 
a mortgage deed it is open to a pnrtv to show bj other evidence what 
land wis nctuallj covered by the deed Ramchandra \ trshnd Ah, 13 Ind 
C is 721 

Whole of it does not apply correctly to either This section has nppli 
cation when the whole of the 1 inguage u-ed In n document does not npplj 
correctlj to either Because ' if I hive some laud wherein nil tho « demons 
! rations are true and some wherein part of tin ni are true and part f Use, then shall 
thej be intended words of true limitation to pas onlj ihns« lands where ail 
thO'O circumstances an true This rule is based upon the 1 3th mnxi 
/ on/ Baron which is ns follow'* ‘non aenpt drLent terlr i n folsnm 
trationem qnar cowjvltml in hmitahonrm umw ’ fco wherengntn 
isdevis«d nnd there nn fonn«l two «peues of propertj the one t/c 
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t> 98. and procisel) corresponding to the description in tfie devise ninl tho other not 
sotomphlrl) #nw( ring tin roto, the latter will lie etiluded, though, hi l there 
l>ten no other proper!) on winch tho dev no could Invo operated, it might Mw 
been hijil to comprise tin less appropriate subject \ Jarman, Gilt Fd lhG 
A < 1 * vi**€ of Inmh d««cnbed in n pnrttcnlnr plate mid in the occupation ot a 
particular person, will not paw loud* not in lbnt placo or not in thr occupation 
of that ptr«o«» /Win \ Pari m u Tmint -121 , Fiamy Angel, 20 Ik W ^ 
ro< also Itilta \ Vathurnpun 3.1 A 00—7 A L. J 1001—0 Jnd Cas 
‘Where a testator lias devised nil lus lands ntnn) particular plnrc eitnn*. 
evidence is not admissible for the purpose of show ing that ho intended to PJJ 1 
otlur lands not situated at that p trtieulnr place, either bj reason of 6uch ojh tf 
lands having beui enjojod with the lnnds at tlio sp<*ti(ii d place for ft lengthen 
ed period of turn, or of the testator having dt alt with them as one proped' 
or of Ilia lun mg liecn in the habit of n ferrmg to them ns forming one proper*’ 
under one distingui lung name’ P« r fiaggally L J in Homer v Homer, 8 c« 
758 at p 771 

98 Evidence nny be given to ‘diovv the meaning of illegible 
Lvidente as to oi not com in on 1} intelligible elm icters of 

meaning of illegible foieign, ob^olc to, technical, local and proun 

characters etc cal explosions of alibi Dilations and of i\oid 

used in a pecnliai sense 

lUusbation 

A, n sculptor agrees to sell to B, “ all my mods ” A has both models and 
modelling tools Fvitlence maj be given to show which he meant to sell 

Principle “ Where any doubt arises upon the tiue sense mid meaning of 
the words themselves oi an) difficult) as to their application under the «ur 
rounding circumstances the sense and meaning of the language may be invest! 
gated and ascertained by evidence dehois the instrument itself for reason nn« 
common sense agree, that b> no other means can the language of the m«tr“ 
merit be made to speak the real mind of the party Such investigation does ot 
necessity take place in thp interpretation of instruments written in foreign 
language in the case of ancient instruments where by the lapse of time and 
change of manners the words have acquired id the prtsent ftge ft different 
meaning from that which the) bore when originally employed , in cases whi re 
terms of art occur , — an mercantile contracts which, in many instances, u e a 
peculiar language emplojed by tho«e onlj who are conversant, m trade or 
commerce, — and in other instances m which the words besides their general 
common meaning, have acquired by custom or otherwise, a well know 
peculiar idiomatic meaning in the particular country in which the party using 
them was dwelling or in the particular society of which he formed a member, 
and in which he passed his life In all these cases evidence is admitted to 
expand the real meaning of the language used in the instrument in order <o 
enable the Court or Judge to construe the instrument ** In the same cfl se 
Loul If enslei/dale (then Mi Baron Patke) said “ I apprehend that there are 
two descriptions of evidence (the only two which bear upon the subject of the 
present enquiry) and which are clearly admissible in every case for the purpo^ 
of enabling a Court to construe any written instrument and to apply 1 
practical!) In the first place there is no doubt that not on I) where the la” 
guage of the instrument is such as the Court does not understand it is conip^ 
tent to receive evidence of the proper meaning of th u language as when it 1 
written in a foreign tongue, but it is also competent where technical words o 
peculiar terms or indeed an) expressions are used, which, at the titnoio 
instrument was written, have acquired an appropriate meaning either generally 
nr by local usage or amongst particular class This description of evident*’ 
m ° r(ler t0 er, able the Court to understand the meaning of the i»w J 
;" s ( r 'A ment '^If by themselves and without icfecenirto 
extrms'c facts on trhK.1. the instrument is intended to operate ’ 
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Scope of the section In order to interpret or ascertain the meaning of a 
written document, parol evidence may be given of the meaning or sense m which 
not ouly words, but also signs symbol 5 ? private marks or nicknames, have been 
used Such evidence may be given although the words etc , the meaning of 
which is in question, appear to have been used with a particular meaning only 
by the person whose document is under construction , and is not so used by any 
class of persons or in an v locility Kell \ Chame* 23 Beav l*)5 Cockle Cas 
Ei 302 So in order to ascertain the meaning of the signs and words made 
upon a document, oral evidence may be given of the meaning of illegible or not 
coirmonly intelligible characters of foreign obsolete, technical local, and 
provincial expressions of abbreviations, and of common words which from the 
context, appear to have been used in a peculiar sense but evidence mat not be 
given to show that common word 5 ? the meaning of which is plain and which do 
not appear from the context to have been used in a peculiar sense, were in fact 
so used Stephen Dig Ei art 02 (2) "If the words themselves are intelligible’ 
saut Lord rinulou m Shelburne v Jnchtqum 1 Bro P C 328 342 'there is no 
instance where parol evidence has been admitted to explain them into a more 
vulgar sense If words have in themselves a positive precise sense 

I have no idea of its being possible to change them But ' where certain 
words hnfe obtained a precise technical meaning we ought to give them a 
different meaning that would as Lord hviq and other Judges have said 
be removing land marks In Beacon L d F Ars Co 1 Moore P C N S 
79, 93, Lord Chelmsford said * In Older to construe a term in a written 
instrument where it is used in a sense differing from its ordinary meaning, 
evidence is admissible to prove the peculiar sense in which the parties under 
stood the word, hut it is not admissible to contiadict or vnry what is 
plain See al o Per Mall is V C in KihePs 7 liiv/v LR 12 Eq 183 18b Piof 

II iqmoie in his Law of Evidence in considering both the theory and policy of 

the above rule said * That the theory of it is unsound ought not to be doubted 
There can be in the nature of things no absoluteness of standard in interpreta 
tion An advanced communism might conceivably bring men to such a level of 
intellectual uniformity that their thoughts would be expressed in invariably 
identical symbols But till that day conies the varieties of individual expression 
nod sense must be unquenchable So long as men are allowed to grant and 
contra t freely , and so long as the law undertakes to c irry out those acts by 
enforcement, jus>t so long must the standard of interpretation continue to he 
mobile, subjective, and individual The fallacy consists in assuming that there 
is or can be one real or ibsolute meaning As to the argument ot policy the 
case is somewhat different There 13 much to be said for the traditional rule, — 
though not all that is saul is sound The truth is that whatever virtue and 
strength lies m the argument for the antique rule leads not to a fixed rule of 
law but only to a general maxim of prudent discretion In the felicitious 
llliterotion of that great Judge, Lord Justice Bouen it is ‘not so much a canon 
of construction as a counsel of caution (Be Jodi ell L R 44 Cli D 590) The 
distinguished Master of the Rolls Sir Oeorge Jesiel once n ittily declared to 
counsel that 'no body could convince them that black (selvedge) was white and 
yet the Court of Appeals revised his judgment because they were after all 
convinced of that precise proposition ( Mitchell v Henry 1880 15 Ch D 181) 
To say that it would be difficult to convince him and upon the evidence to fid 
to be convinced, would have been a rational attitude But that is very different 
from an arbitrary rule declaring *'a prion” that the judicial mind is legally not 
open to conviction There is then, neither in theory nor in policy any basis 
for an absolute rule declaring that when a word has a plain meaning if by the 
popular standard neither the local nor the mutual nor the mdiv idual standard 
can bo substituted , such n rule is still maintained b\ many utterances like tho-e 
above quoted But its vogue i« disappearing, 11 iqniore § 2402 

In Broun v Bqme 3 F A B 703 Lord Coleridge T said 'Neither in the 
construction of a contract among merchants tradesmen or others will the 
evidence (of a local usage) be excluded bevau&c the words are in their ordinary 
meaning unambiguous , for the principle of admission is th it words perfectly un 
ambiguous in. their ordinary meaning are used by tbo contractors m a different 
123 
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S 98 *? en S° from tlmt \\ hat words mote plain than 'n thousand,’ 'a week’ ‘a diy ? 

iet the cases arc familiar m which 'a thousand has been held to me$ia Wife 
mmtirea, 'n week' 'a week only during 1 the theatrical season * ‘ft day’ a working 
diy Sniiilnrlj in Jf rn \ Saul, 3 1 A, L 80G Lord Blarlbil'n ^aitl "I*»l 
think that ft If* nec< ssxrj , m order to rendci such evidence admissible, ttud Ihew 
sliouhj lie any ambiguity on the fact of the phrase which has to be construed 
I he consequence is that every individual case must 1>l decided on its own 
grounds See also the observations of Ltndleu L J and Bouen L J in*«$ 
Joidell L R 44 Ch D 590 COO G14 , If upnore § J4G2 In India the liter d rule 
should lie applied in construing this section So various words m written docu 
inents which pi ima facie present no amlnguitv may be inteipieted by extrinsic evi 
deuce of usage, and their peculiar meaning, when found m connection with subject 
matter of the transaction, has bten fixed by pirol testi uony of the sense in 
which they were usually received J//ot knmr v Jadu Nath 34 C L J l®h 
see also Qoio Chandra v Jta/a Mai undu 9 C \V N 710 

Illegible Where the writing is that in ordinary use but illegible tbe 
evidence of experts may be adduced to decipher it Noil Fv 284 So it > 3 
well settled that one skilled in writings may bo called to assist in decipher”’ 17 
a writing illegible or uncertain to the ordin iry observation Masteisx Masters 
IP AVms 42 r >, R v Ild/mms 8 GAP 434 V iqmoie § 2025 Ineligible 
might inse from the use of cypher or shorthand, oi other peculiarity of character 
as the medium of expression oi it might be merely bad writing Referring to 
i cft“5e of ct/pher Baton Alderson obsened Words on paper are bat the 
means by which a person expresses his meaning and shorthand is in this respect 
like long hand, and equally admits interpretation Claulon v An gent 13 N 

A W 20G 


Foreign expressions not commonly intelligible Foreign includes colon id 
HuUv Hull, 4 Ch D 9~,Ca<Mtv Eile 4G L I Ch 793 No doubt has, ever 
been made that properly skilled testimony may be sought in proving the «i t- 
enefc of a foreign rule of law in general (Tide s 40) The question that intones 
the present principle is When the text of a foreign statute is before the Cwrt 
may anv md be received in construing or interpreting it* 1 No one doubts that 
the md of a mere translator is proper But when a translation if necessary 
has been made is any thing further needed m the way of comment in the text? 
The answer has always and properly been tlmt su<,h aid may at any tune be 
needed and mav always lie offered Sussex Peerage Case 11 Cl A F 115 
Gmpialte v \ounq 4 De G AS 221 227 , Hi aiav Phillips 10 H L C G10 
TVigniore § 19”)3 The translation of native documents m the High Courts will 
afford {i fnuidnr illustration on the point of Jangu igp to that of the Court 
Goodeip Ei 376 As regards construing a foreign document Lord Edier 31 

H sud ‘Now, this writing was i business document, written in Brazil in the 

Brazilian law and custom, by a man of business carrying on busirtes4 in Ruud 
An English Court has to construe it mid the first thing therefore, that the 
English Court has to do is to get a translation of the language used in the doui 
ment Making a translation is not a mere question of try mg to find out im P 
dictionary the words winch are £i\en as the equivalent of the words of the «oeu 
ment a true translation is th£ putting into English tint which is the exact 
rllectof the langunge used under the circumstartces To at this m j n 
prevent case you imiat get the words in English which m 6u ihe«s 
equivalent meaning of the words in Brazilian, as used in Brazil udder in 
circumstances Therefore l fou would want n competent translator, competent i 
translate it in that way and, if the words in Brazil had in business a particu 
meaning different from this ordifiary meaning, you would want an expert to 
what is that meaning Amongst* those experts ^you might want a Bratn 
,u '> er ~nml a Brazilian lawyer for 'tlmt pUrpo e would be an expert * . 
is the first thing the Court has lo do Then when the Court Jins got a cen”_ 
jjd'on into JT nglish it 1ms to do what it always has to dd in the> cn^eol * ) 

<1 t rin ? Lllm, 1 rt l — either n contract or >*uch an authority ns this— that is - to ) 
wrote taken to Im thf meaning of the port) at <h« W 1 */ 

nnd what is to Ik* mb rrethfrom the language which he hi il M ln 
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the simp <_ iso Lxudlt if L J *nid ‘ The document is in Portuguese The Court S # 98 
cannot tike judicial notice of the Porttigue B o language, and it must have 
recourse to the assistance of tho e who urderdaml* it Recourse mu«t therefore 
he hid to translators, and if tin ro aro technical expro^ ions, whether scientific 
legal or other recour 0 must be h id to experts in order to get at the correct 
translation, and m order to exprt s to an Pnglisli mind the meaning which is 
conveyed to a Portuguese nund by tlie word 1 * u=od ’ Seo nl-o Oucen Empress 
\ Bal Gangadhar 7V/aA, 22 B 112 (143) here Strachei/ J said “W c must 
look at tin e articles not as grammarians or philologists might do but ns iho 
ordinary readers of the Kc&an would look nt them— renders who nro impressed 
not bv vcrbil refinement* but by the hroul general drift of an article Two 
translations have been put before yon one of which has been called a free and 
tho other a literal translation Both arc equally official translation* \\ hat I 
ndyi c you is that wlu rover there 1 * no dispute about tho nccurncy of the free 
translation, where its rendering has not been thillrnged, you should be guided 
by the free translation It is altogether a mistake to suppose that because a 
trnnslition is literal, it is more correct than a translation which is called fret ’ 

As regards the value of officnl translation tide Qiecn Empress v Bal Ganga 
dliar Filak 22 B 142, Harris \ Bioun 28 C 621 Queen Emptcssv hah 
Prasaianna, 1 C W N 463 479 Mahalalu v Ilalccm 10C L R 293, 300 30l 

Obsolete expressions As regards obsolete expre sion*, the else of If alko 
and Shore is it ell an example Here it bung necessary in modern times to put 
a construction upon an ancient charitable foundation and as to who were 
designed to take under the terms of Godly preachers of Chn«t s Holy Gospel 
evidence was given from history, contemporaneous with tho deed, of tho exi6tenco 
of a particular =ect assuming to them«clves that denomination, and of the 
founder s connection with them Goodric Ei 376 

Technical expressions It is obvious that the interpretation of the meaning 
of the document in respect to ordinary words, being a nart of the function of 
the Court, is not for a witness to speak to But so far as the words are techm 
cal, and the witness speaks to technical usage or meaning there is no prohibi 
tion , the Court must determine anew m each instance whether it needs any 
testimonial aid to interpret tho word or phrase in dispute IF igmoie § 1955 
‘'Evidence as to mercantile usage may bo received, but you cannot 

ask a witne&s what is tho meaning of a written document 'Kn Liana v hisbel, 

I Macq Sc App C 7G6 In most of the cases in this section the word or 
words may bo either wholly unintelligible, or may have two sensea— one popular, 
the other technical The evidence ordinarily is that of us lge sometimes agri 
cultural, generally mercantile Parties may reasonably bo supposed to have 
used m their contracts terms in accordance with usage Tho nnxim is eonlrac 
I tits tantr uiuint quae sun mons el eonsuctiidom hoi l Ei 285 " The rule 

j is that technical words shall h ive their legal effect unless from other words it 

j is very clear that the testator meant otherwise' Pei L 01 d lledesddlc in Jesson 

j v Wright 5 M A fe 95 With regard to technical terms where a term of art is 

. employed, ora word connected with some department of the natural world 

* which has become technic vl anil popular in its use among scientific men ind 
1 men of letters a Court, when called upon to give a construction to such words 

■ mav nvnil itself of parol testimony to ascertain the technical and popular u«e 

of the word Bmr Jones § 455 

! In mercantile contr icts the question has often arisen on expressions deno 

I ting time ns for instance “ months whether lunar or calender (Jollg y iatig, 

] l&p 186), 'days ns mevning working days or running ones freight 
. ' in turn to deliver * and so forth In Goinson v Pcrnn 2 (Tom B N S (681) 

’ which was a contract for purchaso of bales of gambler in passage from Singapore 
’ and expected to arrive in London, evidence was received to show that by the 
custom of the trade a bale of gambler was understood to mean a package of 
S certain description In that ca«e Corhbwn C J said ‘If the term ‘ bale ’ as 

A applied to gamluer has acquired in the particular trade a signification differing 

from its ordinary signification, evidence must be received on the subject, 

A otherwise effect is not given to the contract ’ So a bale of cotton mvy mean a 
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' !l; - ,f i 111' All xnnilmn Irndc, nnr! n comjtrt -'r<! bnln in flic l/'Vrtnt one acco 
»f, to trie rt«flj.< of t ithrr fradi {Taylor \ Briggs, J Cnr AP 52 ») , and, u 
eonfrnet to pny nt m» much per ton for good* shipped nt Bombay, cotton to 
calculated at 50 ruble feet per ton cvufrnc* would l>o receivable oj a usage 
I’" nciordmj, jo tin nunwti went nt Bombay liollombtf v tvrhc*, 5 Bing -1 
CtutHirir F t J7h libcml rul< jx mills rc*ort in nn\ case to n°age of n If* 1 
or local i tv , no matter how plain the nppnrent sen»o of the word to tne ordina 
rndtr In Smith v If thon, J If A. Ad 723 the defendant was allowed 
prove thnt by the customary meaning of the locality, tho term 1 thou mb 
ih applied to rabbits meant 100 do/on’ In Hold v Hajner ! M A AY 31 
owdohco of n usage was given tlmt where two vessels nre named with “and 
}m tween tin in in a contract, the goods way ho delivered from cither at selle* 
option In ndmittmg tins evidence. Par! e //said “ Yes if you rend it strict 
and , hut the c > ntcnic wan that custom rends it or Jjoid Ahingtr , said “ Ti 
Court mii"t look nt oath contrnct and «ny whither in its whole spirit M 
meaning and did not mean or in the understanding of the parties " ‘'Days 
in a hill of lading wis held to mean working (lays” Corhan \ Eetctr, 

3 E«sp 121 In GiOnt v Maddox 15 SI A W 737, interpreting the word ‘)f a 
evidence nn admitted of the professional usage that actors were never P'* 1 
during tho time of vacilion In Mgers v Sort, 3 E A E 306, which was 
building contract proving for a weekly account of the work done trade u ag 
was admitted to show tlint weekly account was restricted to a particular part o 
tho work, even though ‘the words have n plain g( ncral meaning ’ In Milcho 
\ Henry L R 13 Cn D 181, which was a case of infringemi nt, the phintin 
registered description named a worsted having a white °clvngc ' part of tb 
work being a dark gny or black mohair, the goods had a dark appearand 
and Jessel 1/ R dechrmg 'that is a black selvage and not a white selvage ’ 
and that no evidence would convince them th it black was white, decline*: 
to give effect to the plaintiff’s testimony th at the plaintilFs selvage "wvs whai 
was perfectly well known in the trade ns a white selvage * , on \ppeal, this ws< 
reversed on the ground that *• the question is not whether the selvage is white 
but whether it ie what the trade know ns a white selvage ” Wigmore § 3163 
The term ten packets of Kent hops at five pounds,’ was interpreted a a 
‘‘ ten packets of Kent hops at five pounds per cwt in accordance with the u a.e 
m the hop trade Spirer v Cooper , 1 Q B 424 Parol evidence was admissible 
to show that the term in the month of October according to the mercantile 
usage, means a pirticularpart of that month Chnaandv Angersiein Peake R 4> 
Unless there is something m the context qualifying it the word malik’ used in * 
~\\ dl^ bears its technical meaning When a testator bequeathed his property to hi* 
issue if he happened to have any, and if he had no issue then to bis mother and 
wife who were to be mdllk and qnibix juvlnd * held that the ladies obtained an 
absolute estate TIiaLui Pi osad v Jamna htiai 6 A L J 420, Chunihl v 
Bat MuU, 2 Bom L R 46=24 B 420 Sutfonioin v Rabmath 30 A 81 
Kandarpa v logendia, 12 C L J 891, Lohimohan v Challanlal 33 C 8A 
(P C ) Amaiendia v Suiadhany 14 C W N 45S Baidas \ Baujolap^ - 
OWN 126 (P C) Sastimoni v Sibnarain 26 C W N 425 (PC) » 

Sulmhann v Tagadhatri 30 C L J 51, Rajnaiain v Ashutosh, 27 G 41 
Sibnaiayan v Tarangim 8C L J 20 

Local and Provincial expressions Ofloctl usage a striking din tration 
is afforded by the case of a lease of a rabbit warren, where the lessee covenant^ < 
to leave on the warren at the expiration of the term 10 0(J0 raluts the ie* 
paying for them £ 60 per thousand and evidence was received to show tn 
according to the local usagp of that part of the country, 1000 as applied to ra "., ' 
meant 2 200 Smith v hlton 3 Barn <fe Add] 728 , Good eve Ei 377 * 

usage of a trade or locality or sect or dialect being alway s eligible to supers 
the ordinary or popular sense of words it remains merely a question tor * 
particular ense whether the parties have in fact spoken according to t 
euindard Where all the parties are members of the same trade or other oirr 
ppnST rs 1 < ? ns httle difficulty can arise the only requirement is that the spec! 
merelvVCf^ 8llou ^ he m fict a usage or settled habit of expression, nnc * 
y e *pression of a few persons or of casual occasions Russian 8‘ e 
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Ant \ Siha, 13 C B N S 610,617 Where the usage is not llial of a trade 
Imt of n localitj, the form of it ma> bo common nput ttion or commonlj used 
document 1 ? II tqtnote § 2164 Where in a deed words in use in a particular 
lociht} in ft peculiar scn*e nre cmplojed oral evidence is admissible under 
bection 95 of the I \ idence Act to explain the meaning of the words m question 
Chiddtt v Giciii 63 Inti Gas 138 

Abbreviations Win re initials or other abbreviation arc to lie mtcrpiekd, 
the local linage or repute is of course receivable Wtnmoic § 24(>1 A wager 
contract to run one grej hound against another, concluded with the initials 
P P Evidence was received to show that it meant — “Play or Pay, ’—that is 
to sa> win the match, or forfeit tho stikes 1 Uler^on B *aid 'standing bj 

themselves those letters nre insensible but the evidence confers a real mean 
ing upon them, by showing what the parties intended bj them, and that the> 
were inserted with the view of expressing a given thing" So also Baton Patio 
said 1 here can be no doubt the evidence was receivable It is like the 
case of a word written in n foreign language ’ The Will of a celebrated sculp 
tor A olclen 1 } containing a bequest under the term of his ‘mod — tools for car 
\ing” t& ft fundnr illustration on the part of terms of art 1 he word "mod 
was there contended on the one hand to mean modelling tool® and on the 
other model*, which latter were of gieat value, and evidence of sculptors and 
olhi rs was leceived in interpretation of the word 'mod Qoblct v Bccfhet/ 
3 Sim 21 Qoodcie Bi 377 On this ca«c the illustration is based Put the 
case of shorthand writer-> not< s which a Court unskilled in the art of steno 
griphy must hive explained or interpreted, before it can attach an > Cleaning 
to the arbitrary signs hell y Charmer , 23 Bcnv 195 

Words used in a peculiar sense There is no reason, in the natuie of 
things why the mdnidual parties to a transaction may not employ woids in a 
pirticular sens*,, irrespective of the ordinary or popular sense because what 
we are seeking, interpret ition, is their actual standard, and the popular standard 
is merely taken provisionally as presumably theirs Item thus he, in theory 
onlv a question of fict in each case whether th» parties were using a speciat 
mutual sen«c The application of the principle has long been seen in the 
interpretation of dc-criptions in deeds becuisc there is there always some con 
Crete nnd loc il object fully known to the pirtics hut unknown to the Court, 
and in every such case it is obvious that the words used must Ik translated 
into things nnd facts the pirties to the deed almost alwnys u®e terms of dcs 
cription which me peculiar to thom*eIves II igtnotc § 2465 Doev Burt IT R 
701 701, Van Diemen Land Co v Matinc Board (1906) App Gas 92 
Sqtttte \ Campbell, 1 Myl & C 459 ‘The purpose of nil ®iuh evidence is 
to ascertain m what sense the parties them e clves used the ambiguous terms 
in the writing which sots forth their contract If the previous negotiations 
make it mimfest in what sense they understood and used those terms, they 
furnish the best definition to be applied in the interpretation of the contract 
itself The effect must be limited to definition of the term used, irnl identifies 
tion of the subject matter If 6o limited it makes no difference that the Iangu 
age of the negotiations relates to the future, and consists in positive engage 
merits on the p irt of the other party to the contrac* Their effect depend®, not 
Upon thur promissory obligation, but upon the aid they afford in the interpre 
tation of the contract in suit They me not the less effective for the purpose 
of explanation and definition because they purport to carry the force of obli 
gation Per Well s J m S loops y Smith 100 Mars 63 In Doe v Benjamin 
9 A & E 644 632, Coleridge J said "The Courts have come to some mcon 
sistent conclusions in cases of this kind, but from the mam bod\ of them the 
principle results that wo must look to the intention of tho partie®, and that by 
con ulcrm„ the terms of the particular instrument with reference, I agree to 
tho state of fack existing at the time See also Cooke v Booth Cowp 819 
Bach v Dcpn/tUt 1 Stark 210, Smith v Doc, 2 B A B 473 597, Smithy 
Jefft t/C't 15 M A W 561 Mardanald v Lonqboltom 28 L J Q B 297 
Mumford v Gelhmq 7 G B N S 305 321 Bank of hew Zealand y Simpson, 
(1900) A C 182, Be Hmlabh (1902) 2 Gh 793, Saionj y World (1914) 2 Ch 
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S. 99 * Ihc will is” 813 s Blackburn J in Grant v Grant, 5 C P 727, 72^ "Up 

inguigp oi (lie testator, soliloquizing’, if om may uso the phrase, and (he Court 

f on ‘ , * iruln 8 b*s languago may properly take into account all that he knew 

*• j *bo time in order to see in what sense the words were used ’ IT ifjtnon^ 
_.4.o5, 24G7 In Kell \ Charmer , 23Beav 195 a beque t \v is “to my son W tV 
sum of ixi to my son R C the sum of oxx, the testator having in the cotire 
of his business used certain pm ite marks or symbols to denote prices or sum 
of money,’ tht 19 usige was resorted to, and showed that the sums of £ 100 anu 
£ 200 were signified In rc Ofner Samuel v Ofner (1900) 2 Ch 60, a beque 1 
was to 'my grand nephew Robert O ” There was no 1 Robert O ’ but theft 
was a "Richard O " Evidence of the memorandum of the testator fi bowir 
that the te&tator called Richard “Robert was admitted , see also Enen t 
Hahton (1912) l Gh 433 IVigmorc % 2467 Where a Hindu tester JK 
technical terms of English law in his Will and those terms have no accept^ 
meaning m Hindu law the rule is that effect of the intention of such terms can 
not be 1,1 ven Jotuuh amohan v Ganendi amohan 9 B L R 377 P C “1 
W R 359, Kustaiomoneij v Nai nidra 161 A 29-16 C ^83 FOB mem 
Free Bombay Harbour Hajce Mahomei v Spinner 24 B 510 (619) , sec aw 
Jadu Rai v Bhabataian 17 C 193, 194, Aga S'jnnd v Hajee Jacletiah, 3 Inu 


Who may give evi 
deuce of agreement 
vaiying terms of 
document 


99 Peisona who aie not p ai tie*? to 1 
document, oi then repiesent itnes in intent 
may give evidence of any facts tending to 
show i contemponneous igieement v iijinS 
the tenns of the document 


Illustration 


A and B make a contnct in writing that B shall sell A certain cotton to be 
paid for on delivery At the tame time they make an or d agreoment that three 
months credit shall be given to A This could not be shown ns between A a»" 
B but it mi s ht be shown by C if it affected his interests 


Principle The rule under consideration is applied only (in suits) b» t 
nun (he p irties to the instrument , as thov alone are to blame if the writing 
contains vs hilt was not intended or omits that which it should hate cofihunw 
It cannot affect thud persons, w ho if it nere otherwi e might lie prejudiced hi 
things recited in the writings contrary to the truth through the ignorance 
carelessness or fraud of the parties and who, therefore ought not to he prr* 
eluded from proving the truth however contradictory to tin written statement 
of others Grvnl Ei § 279 cited in Tai/lor § 1149 Holt \ Colhjei B f[ 
1G cb D 718 Strangers have not assented to the comp act nor can they W 
hi ml in a proceeding to set aside or reform it Hence they are at liberty to 
show tint the written instrmmnt does not disclose the true ch iracter oftn 
transaction Btnr Jones Ei § 449 To hold strangers bound bv acts to *' lh - 
thev wore no parties and which were behind their b icks would lie a mam * 
injustice, Ccssanle lationc rcs&at lex the rule therefore, docs not npP*' 
them Aort Ei 286 


Scope of the section This section being an enabling provi ion 
be held to prohibit the reception of evidence as to a fact in i ue ora rci 
fact ndmi-i ifile ind< pe mb nth thereof Falhannnal \ ^ged Jiahu * ,alV u 
27 M 329 Krishna inanity Mangala Thawnal 53 Ind Cii« 213 It* i 

settled that the word ‘varying in *-ection 99 cover* the sami ground as the y , 
contradicting varying adding to or Mihtnctmg from in action 9- 
J atfmtntnal \ K n nl katai 27 M 329) ho construction of section 92 cm ' 
t * infinite tangling, of tin* section which provide* that persons not P 1111 , 

0r their r, proven tn lives m interest may give evidence to ‘A . 

( ni ** n JP° rnn eou n^rremint Krishna Quaint v 1 fangala Tim mmol ~ p / 
^ B, w \foung K ym v MaShice,V>C 32U-22C V N 2j( * 
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extrinsic evidence is admissible to show the ruil nnture of the transaction 
both ns against nml ns in favour of persons other tlmn parties to tlio document 
evidencing tht truisnction, irrespective of the form in winch the transaction may 
he clothed ttaldco \ Putin Lai, 1 find Cns GO I he barm r against extrinsic 

evidence provided by section 92 of the Act is h) the express terms of the se< Hon 
it i If one to lie u°ed only as between the parties to the instrument, oi by their 
representatives in interest This section express!} gives n free hand to poisons 
who nro not m the above category, mid b} necessary implicUion when rend with 
section 92, gives similar freedom to the exuutnnt* of doctnmnts against such 
stringers Oanqitbai \ Paw/oo, IN L It 115 Under sections 92 nml 99 of 
the J vidince Act, evidence could be given bj the pre emptoi lo show the real 
nntuic of the transaction ho being no pirtj to the mstmmrnt Ghhulko v 
Junqa, 8 Ind Cns 501 A houlml v Aa«n, 127 P L It 1902 Paimnnand v 
Atiabai, 20 P It 1 899 Usman v lid Shaft, 1927 Ad 201-98 Ind Cas 989 
Where A purported to make a gift of his Iand9 to Ins daughter B it w is open 
to a creditor of X the hush rnd of B to prove by oral ev idence that the transac 
tion was in realit} n sale of X and that the property was, consequently Inble 
to bo attached and «old m execution of a decree obt lined against him Jaqat 
Mohnu v Ha/ /ml Das 2 0 L J 338 So where the plaintiff is not a party to the 
transaction he is entitled to give evidence to show what pui ported to be a 
u«ufractuan mortgng< was not in reality such but is in fact a sale Baqcshn 
Daqal v Poncho, A \Y N 19U0, 89=*1A L T 314=28 A 473, Abhfaq 
v bijed, 3J Ind Cas 9G1 I be exception in favour of the strangers is to 
prevent a fraudulant operation of the instrument upon their rights There- 
fore creditors of one of the parties may introduce parol evidence for the purpose 
of showing the fraudulent intent which accompanied nml characterized the 
giving of the instrument Similarly n person who is suing one of the parties to 
a sealed instrument upon a cause of action not nnsing out of the instrument 
may show that the instrument was in fact n mere device concocted to mislead 
outsiders dealing w ith one or the other parties to it and that it did not truly 
represent the relnt.on between those parties It is to be observed, however that 
the right of a stranger to vary a written contract by parol is limited to rights 
which are independent of the instrument Brown Parol Ei §28 So when one 
although not n party to the instrument has his claim upon it, and seeks to 
render it effective in his favour ns ngmnst the other party to the action by 
enforcing a right originating m the relation established by it or which is 
founded upon it, the parol evidence ltile applies Bun Jones Ei § 449 A 
person who does not claim through the settler is entitled to challenge the vnli 
dity of a naqf on the ground that it was merely an illusory transaction never 
intended to be acted upon Minnal Ah v Narendra hishoie, A I R 1928 Cal 
253 In a mortgage suit the moitgagors and their representatives will Ik 
estopped from disputing that they have not got the interest which was said th it 
they had , but third parties can question the mortgagor s title Rukmam i 
Ankatna 23 L IV GG4=9GInd Cas 2G = (192G)M W N 939-A I R lfPG 
Mad 744 


Snv ing of proi isioiis 
ot Indian Succession 
Act relating to wills 


100 Nothing in this Chapter contain- 
ed ‘dnll be taken to affect any of the pw\ i- 
sions of the Indian Succession Act (X of 
18G5), as to the construction of trips 


Scope of the section The Indian Succession Act (Xol V*/}) /ns linen 
repealed and rc enacted by the Indian Succession Act (XXXIX o* V)>~\ c ha 
ter v i of the latter Act lay s down the rules of conelru'diou o * 11 ill this m i, 

does not affect those provisions of the Indian fans w xos j\XX IX ( 
lherefore these sections of the Evidence Act do jy+l"T&/nn tin rnUn W/ukl 
Wills construction^ whichKre to l>o made by 7M,1 *f h l 

siou Act (\XXIX of 192o) Ihe i&Z n U-^ 7 

have not by <. Ilm.lu, Mu'nnuii^. Brf ((„„ ^H, 

all \\ ills and codicils made by any HtnL.BsiZ. f <* kU or laina on * 


S. 100, 
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S. 100 the 1st day of September, 1870, within the territories which it the said date 

subject to tbe Lieutenant Governor of Bengal or within the local limits ol .the 
ordinary original ci\il jurisdiction of the High Courts of Judicature it Mato 

and Bombay, and to all such Wills and codicils made outside those territories 

and limits «o far as relates to immoveable property situate within those territory 
or limits ( Vide section 57 of the Succation Act A \ \IX of 1925) feo lha ruits 
of constmction of document laid dowr in ch ipter vi of the Indian Evidence 
Act are applicable in construction of tho&e Wills which are not governed by ft* 
Indian Succession Act (XXXIX of 1925) n> well as all other non te trnnentuT 
documents [ ide Himonalltj \ Popatlal 37 B 211 The word affect mean 
‘'act injuriously upon' Admimstiatoi Genaraly Piemlal, 21 C 732 at p 
reversed in 22 C 788 (PC) 



PART III. 

PRODUCTION AND EFFECT ON EVIDENCE 


CHAPTER VH. 
or THE BURDl N or PROOF 


101 Whoovpr chsiixK an) Comt to give judgment as to 
in) legal light or Inbilitj dependent on the 
existence of facts which he isstits must prove 


Bunion of proof 


tint tho-o facts exist 

When a pet -on is hound to prove the existence of inv fact, 
it is slid tint the hut den of proof lies on tint person 


JlluttraUons 


(0) A de-arcs a Court to give judgment ihnt B shall bo punished for a 
crime which A says B h is committed 

A must prove thnt B bus committed the crime 

( 1 ) A desin s a Court to give judgment tlmt lie is entitled to certain land 
in the possession of B by reason of facts which he assert-, and winch B denies 
to he true 

A must prove the iiistencc of thoso facts 

Barden of proof— its origin and place m the law of Evidence ' Who 
evei enters in ft legal controversy needs to know with precision what 19 in 
depute in point of substantive law in point of fact mid in point of form All 
this ho must know before he reaches the tn-1 The ascertaining of it belongs 
propel lv, to the period when you state vour eft’e the period of pleading It 
matters not what be the purpose of pleading whether ns in the Roman system it 
be 'to give notic* to the parties respecting the facts intended to be proved ' 
or is at common law, ‘ to separate the law from the facte, mid to narrow the latter 
down to a single issue with a view to a trial bv a jury {LonqdeU, Cq Plead 2nd 
IA 9 34)— the rub s of correct pleading involve the ascertaining of all these 
pieliminnnes At any rite they are not to be learned from the law of evidence 
winch has no precepts nt all on these subjects That branch of the law is wholly 
concerned with a later stage of the proceedings, the trial, and with the presen 
tation to the tribunal of evidential matter for enabling it to mswer questions 
which should hive been pr« viously nscert lined and shaped and are now assumed 
to bo known The term burden of proof designate® a topic which in great 
part belongs to this preliminary stage of the proceedings So far as it imports 
the duty of ultimately establishing any given proposition the principles which 
govern it belong wholly to that stage But the phrase is an nmbiguous one 
and its uncertainty runs into and perplexes the subject of ev idence so thnt 
the student of that Biihjcct needs to reflect carefully on these ambiguities to 
perceive the hearing on them and to have a clear mind about two or three 
familiar questions relating to the burden of proof, and two or three fallacies 
about it which are constantly presenting th« inselves in the proper region of ev 1 
dence He would do n great service to our law who should thoroughly discrimi 
nate, and set forth the whole legal doctrine of the burden of proof The leading 
maxims about it (often ill understood) have come from the Roman Law During 
the dark ages and among our Germanic ancestors it had a different ami peculiar 
application It was then the privilege of proof With the use of the jury came 
a new set of ideas and n new system ot pleadings very different from those of 
Rome and modern continental Europe, and gradually with the slow and strange 
development of the jury system, and the irregular working of our common-daw 
129 
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phndtng thoro has tomp into prominence n new pot of discrimination* 
that in other times mid count™ s was not tin subject of judicial ih«cus*ion « nl 

remained hidden nmong tlio unrccordid «* Lads of foten te tungt now, throu^n 
llii working of our double tribunal of Judge nnd jury, mid the constant netr «j 
of mirktng tin ir nspetti\o lioumlaru s nml of roan wing in n higher Court i» 
inertly the inatnu lions given by the tml-Judge to tin jury, l»ut the wl| 0 
conduct of tlir* trial — comes out into the region of jtidtci d rules nnd precedent 
Thm/rr Vrc Prcnt Ft 103, I >1 

Burden of proof— meaning of the term The rvpri ssion burden of 
1ms been used several »njs (1) ns moaning the dntv of the per on allegi 
the case to prove it (2) ns menu mg the duty of llic oru pnrtj or the otltf'r ‘ 
introduce evidt ncc ( MdrUetj i Ft ^ 30) (J) Tlioro is an undiscriminated 
of the phrase, perhaps more common linn cither of the two in which it ® > 
mean either or lioth of the others Ihaijct l*ie Pi cal It 355 


Duty of the person alleging the case to prove it 1 lie burden of P r . 00 e 
this sense* menus * the bunion of establishing n case whether hi n prepondM** n 
of the e\ ulenee or bevond n reasonable doubt (Best Pi p JGS) oi ns Viof *9 
mote terms it "the risk of non persuasion of the jury oi tribunal If igwort s 
248) Whenever A nnd It an at issue upon any subject of controversy lu^ 
necessarily legal) nnd M is to take action between t hem and their desire * 
hence respectively to persuadf M ns to their contention, it is c eai that tn 
situation of the two us icgnrds its advantage nnd risks will lie very differem 
Suppose that A has pi operfy in which lie would like to have M invent money 
and that B is opposed to having M invest money iM will invest in A s proper 
if he can learn that it is n profitable object, nml not otherwise Here it is seen tn’ 1 
the advantage is with B nnd the disadvantage with A for unless A succeeds in 
persuading M upto the point of action A will fail nnd B will remain victorious, 
the burden of proof, or m other words, the risk of non persuasion is upon A 

This does not mean that B is absolutely «afe though he does nothing for tie 

ciimot tell how much it will require to pnundOI . ”> very little nrpii»™i 
A might suffice , oi if M n of ■> rnshlj specuhtive tendeiioj the mere ™™“9J 
of the proposition In A might without more effort M s uction o that it mm ‘ 
sofer 111 nn, c-l-o for 11 to wh it he run on hie side of the question uml M 
in fact he us well us A, hue more or less risk, in the sense thnt there nre nlinf 
chances of A s persuuilmg M, no m»Uer how trifling h.s evidence end ergu m” 
But nevertheless the mh 13 really upon A in the sen e thut if M ufler nil is 1 ' 
uml done remums in doubt and therefore fulls 10 puss to the point of net on, rt 

mnd 1 ' needed ""'’u^re requiS' to ucroinpli'shthe pei'sua'smnof M Then U 

affairs at large is as to the mode of determining the ‘P^PJJJJ® 1 ** ® defoniun^ 
which are a pre requisite to Ms action, In affairs at large, t , ,i, U n 0 n 
solely b\ M s motion of the proper grounds for hi- action < P > t , pre 

the circumstances of the situation as judged by M In Jltl ° . , { iX( > 
requisites nre determined first and bioadlv by the substantive I ^ 

the groups of data that enter into legal relations and constitute n 0 .^wli 

and secondlv and more in detail by the laws of pleading and proce cf i 

further group and sub divide these larger groups of data ana ass g , n 

nnothei sub gioup to this or that party as pre requisites of the tribunal n „ v 

Jus favour 1 he substantive law will nanow the total facts that ca f ur jj,pr 

event be involved nnd in the second place the 1 iw of pleading wi , ^ 
sub-divide and apportion these facts Ibid If the pleadings con -a , 

allegation of certain facts by the plaintiff anil their denial by tn 
<iant, the bunion of proving the facts be they negative or affirmative 
the plaintiff In order to recover lie must prove his case If the plain ti 

^ ncts . nn 'l the defendant admits those facts but alleges other fact { 
c urn to be u defence the burden of proof is on the defend ant a 
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upon the plaintiff because it in not neci&Mry for him to prove hii cast, on s 101 
account of tho ndmi-^ion of all the fn.l« An ndnn-sion upon the trial does not 
iffect the burden of proof To relieve the plaintiff it niu«t he a formal ad mi -si on 
in the defendant plculing of the (nets which constitute the plaintiff * ca^e Me 
hchc/js? Ei 31 The burden of ("tablishing remains throughout thointin 
ca«e where the pleadings originally place it It never shifts Beit Ev 26S In 
Ccntial Bridge v Bulla, 2 Gray 110, it was put thus ‘The but den of pioof 
and weight of evidence are two very different things The former remains on 
the party affirming n fat t in support of a case anil does not change in any 
aspect of the cau«t the latUr shifts from side to side in the progress of a trnl 
according to tho nattue and strength of tho proofs offered in support or denial 
of the main fact to he established ’ In Ibtath v V E By Co (1833) 11 Q B 
D 440 Brett M It said It is contended (I think f dlaciouslv) that if the plun 
tifl hn8 given pnma fane evidence which, unless it bo answered, will entitle him 
to have the question ih tided m his favour, the but thn of proof is shifted on to 
the defendant n4 to the decision of the question itself This contention appears 
to be the real ground of the decision m the Queuis Bench Division I cannot 
ns«ent to it It seem- to me that the proposition ought to be stated thus tho 
plaintiff may give vruna fane evidence which unless it be answered, either by 
contradictory evidence or by the evidence of additional fact, ought to lead the 
jurv to find the question in his favour tho defend tnts may give evidence, either 
by contradicting the phintiff’s evidence, or by proving other facts , the jury have 
to consider, upon the evidence given upon both sides whether they are satisfied 
in favour of tho plaintiff* with respect to the question winch he calls upon them 
to inswer Then comes tho difficulty— suppose that the jury, after consider 
mg the evidence, are left in real doubt as to which way they ire to answer the 
question put to them on behalf of tho plaintiff , in th it case also the burden 
of proof lies upon the plaintiff, and if the defendant has been ible, by the 
additional f icts which hi h is adduced to bring the minds of the whole jury to 
a red state of doubt, the plaintiff ha« failed to sitisfy the buiden of proof which 
In - upon Jum 


Burden of proof, as meaning the duty of the one party or the other to 
introduce evidence The party having the risk of non persuasion (under the 
pleadings or other rules) is nnturilly the one upon whom first fills this duty 
of goin„ forward with evidence, since ho wishes to have tho jury act for him, 
and since without any legal evidence nt all they could properly tike no action 
there is no need for the opponent to adduce evidence, and this duty thus falls 
first upon the proponent (i term conviment for design Umg tho party having 
the risk of non persuiston ) lhis duty, however though determine J in the 
first instance by thp burden of proof in the 6ense of the risk of non persuasion, 
ib a distinct om for it is a duty tow mis tho Judge, and the Judge rub s against 
the party if it is not satisfied Wtgmoic § 2487 A cleir exnression of it is 
found in in opinion of Lord Justue Baton in Abiath v N E Bij Co , 32 

W K 50 53 4 In order to make my opinion clear, I should like to say shortly 

how I understand the term ‘burden of proof In every law suit souk bodr 
must go on with it , the plaintiff* is the first to Ik gin and if he do< a nothin,, fa 
fads If he makes out a pruna facie case, and nothing is donn by' tin oth*r r J 1 * 
to answer it, the defendant fads Ihc test, therefore ns to burden of 
simply to consider which pirty would be successful if no t ink ova* t * set 
given, or if no more evidence was given th ui is given nt lhi» rstfit 

of the ci-e, beciuse it is obvious that during the controvir-'y u -**■ t 1 Wion 
there ire points at which the onus of proof shifts, and *ti vhvA, tafitliml 
muot say if the case stopped tht re th it it must bo d n fal g ,}ar 
Such being the test it is not a burden which rot* <> n 

whom it is first cast but ns soon as he in his turn, finds #fivh irrima 

facie, rebuts the evidence against which he i* w frfmf/ti 

until again there is evidence which atishes tfie .i', t " „ .JT 

the question is to onus of proof is only irul { ~S A ~ ~ 1 i * ~ 

tion rests of going further, if he wvtv p to -w j- ' 

1 Sim & St 153, in the course of *k«**_* ,toiL 
legitimacy, the Judges were asked by th' B.jw u *** 
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case w hero there is puma facie itlcnce of any right existing in any person th p 
onus probandi be always, or be not always, upon the per on or party calling suid 
right in que&tion ” They answered, through Mansfield G J “ That in ereiy 
cise m which there is a puma facie evidence of any right existing in any P e J' on 
the onus pi obandi i-» always upon the person or party calling such rwnti 
question ” Stephen lays it down that “The burden of proof in any pro# 
ing lies at first on that party against whom the judgment of the Court w» 

bn given if no evidence at all were produced on either side, regard being j 1 

to am presumption which may appeir on the pleadings As theprocecu 
goes on, the burden of proof may be shifted from the party on whom Jt 
at first by pioving facts, which ruse a presumption in his favour The baW 
of proof as to any particular fact lies on that person who wishes the tour ^ 
believe m its existence but the burden may in the course °f a . c, n, | 

shifted from one side to the other, etc ’ ( Sleph Dig Ev arts 95 and 96) * 
also says " The burden of proof is shifted by those presumptions ot i 
which ire rebuttable , by presumptions of fact of the stronger kind md 
every species of evidence strong enough to establish a pinna fane case ng^ 1 . 
a party ’ Thayer Pie Treat Ei 35S In Iiadha At sheii v Jay Sahu, 47 51 
329=80 Ind Cas 791 = 26 Bom L K 732 = 22 A L J 959 P 0 TJ* 
Lordships of the Privy Council said * As in all questions of onus, a 
amount of evidence may cause the onus to shift and evidence on the * en 
part that the money could not, in the circumst races have been raised at 
interest would suffice to shift the onus so that, if the defendant led no evident 
to controvert that statement, the lender would prevail ’ See also MnnmOhan 
Mulhuia, 7 C 225 

Burden of proof whether shifts ‘ After all the evidence is in whether 
i traduced by the pi un tiff or by the dtfendant it must ippear that the per on 
who had the burden of proof has a preponderance of the evidence in his favour 
if he would win the ca*e The burden of proof fixes upon the party who m 
the duty of first going forward with the iase If he fails to introduce any 
evidence at all or if he fails to introduce sufficient evidence to justify a suom 
sion of the case to the jury, the case without any « videnoe being introduce 
the other party, must go against lum If he introduces enough evidence 
justify a submission of theca e to the jury, the case may still be ns U 
hanging in the balance The jury mayor may not find from the 'JJjJfnoo WBJ 
(lucid that he has proved h.S case If however he 

evidence to moke out what is known m a ,mm* facie case then in Ibf ’l>6cn. ! 
evidence to controvert such case tho jurj would tmd— for the Jl lge would eo^ 
tract them — m h.s favour Right hero we run un, against : thitort . r “ “' "I",!, 
of proof noticed above which is not rcall) burden ° f proof nt-vll blit onlJJ 
u=e of (hit ttrm to express something too d®rint W*icn tho 
introduced enough evidence to make out f intro- 

unless he would see the verdict for the pltintif a,! 1 , , L „ ( ^,„i, 10 n ti,,, nlitaa- 


unless be would see the verdict ior me piainu > i , . pj-untii* 

dime evidence to controvert or weaken the ‘£ r,l ,i lh ho ev, dance or ^ 
' ' This is the burden of going fora ml with tno btir tT,« 

ceedmg,’ ns it may be called to ihstingiu b lt fro ™ , ,01 

deft ndnnt maj in bi« turn mlroduce c 'V'™ t C lffi cl *• 
ib-enctof further evidence on tbi part ' of * IJ * „ ,, . 


of proof 1 he aeltniinnr uri, m m In" - ™’,' lhe ulninttlT, o,» 

make it, in the atM.nct of further evidence on thi part . oj £,„| „t tM 
that the facts are in h.S favour the vvrdict, ‘ f , ,' h ; "'Sftwf ofi™ 10 
point, would ho for him and the harden of proei B ! n) : f,, cls t f, d' 

plamt.ir rims inthe couro of a trial npon the varan s tael , i ,n b „„i cn r> 
burden of proceeding may shift from one party to * 1P _, 0t _i, rt i, nr l >t nt died 1 * 

proof however remains upon lhe hoi, Mere of the partv who had . at ^ 

pet and t* unaffected by the ev idi nec as the trial proceeds . 

In applying the rule however a distinction is to be o * ,u c i,an’ 

burden of proof ns a mathr of sul* tantive law or P’ 0 * 1 " 1 "? f . III1( i jit & 

of proof as « matter of adducing evidence The former hurnen i f j p 

commencement of the trnl by the state of pleading® or their fOl 11 ’?.' nil 1 
one that never changes under am ttrrtimsftncc« whatever nnd if *” fci- 
"fhaabeon g.ven bv l>otb sales tho party having this b«n1en* f ,„ 
a foiled |„ di*chjirgc u, the cast should be decided flgam*t him 
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Vol n p IT3 citing h \ ^loddart 25 T L It 012 C ( A TV/ tip v Thome s 
Insurant? Co (Ib7*>) 3 Q B 1) o99 COOC V H akchn v I out ton and Smith 
II f'tlt m Rut Co , (lb s 0) 1 2 Vpp Ga a 41 'lheburdtii of proof in tlic. fprtmr 
Mns then m.\cr thangea It remains to too end of tho cn«o with the parti who 
1ms it nt the outset 1 faheltoih Ft §32 Bunion of proof mi ins the burden 
of establishing a ca*e n« well ns the dut\ or neces n\ of introducing < \ulencc 
l he burd n of (Mnblishin,, remains throughout the entire case <xiul> "hi re 
tin phmlmgs origumllv place it It »o\er «!uft < » The burden of proof in th« 
m iw of introducing evidence max shift con tnntlj as evidence is mtioduced hj 
one eid or tlio other, as the one scab or the other pri pond* rates liholay 
Uhaqu ant hno JIG I* L R 159 Robins \ National Trust <f to lUl Ind Cn , 
•JU3-1927 V C 4 015 

Scope of the section Before the Court tan prow ed to hear a ci^c it •*> 
olniousU, nceessart to determine which part} shall begin or upon whom tin 
burden of proof of the whole cn*e lies llm general rule is that the parti 
"ho alleges an} matter in issue must pros o it 1 his would ho simple enough 
if thin win onli one fact in ismip but thire maj hi scviral facts in i sue 
th« burdiit of proof of M>tne one being on one part} and of others on thi otlu r 
parti The p i-itton is practienil} this that the burden of proof lies at hr t 
on tin pirl} ngnin c t whom judgment would be given if no oudence at all were 
adduced Cork le Ft 123 Ima section is Insed on the gmrrnl rule tint the 
hunh n of proof lies on the pirt} who asserts the nflu motion of the is it( or 
qin lion in dispute, according to the maxim Fi u icm >bit jnobntio quit (lint 
non nin nrt/at (The himlen of proof lies upon him who asserts not upon him 
who uenief))—ii rule which the common *tn»o of m inhind at once asserts and 
"huh however occasionalh violated in practice, has <ver been rctognistd in 
inn prudence Rest § 2G9 it is often said that the burden is upon the 
part} having informed the aflirmatiou of the allegation But this n not an in 
variable to t nor even always a significant ciruim tance the Imrdin is often 
on one who his a negative m-crtion to prove a common instance is that of 
n promisee alleging non performance of a contract It is sometimes b ml that 
it is upon the pirt} to whose ca«e the fact is essential This is correct enough 
but it merely advances the inquir} one «tep, we nm-t then ash whether thire 
is nnv genenl principh which determines to what part}’** case a fact is e&scntml 
The truth is that there is not and cannot be an} one general solvent for alt the 
cases ij iff more § 248G In criminal c iscb there is gcnerall} no difficult}*, «■» 
nil the allegations arc mvnnnhl} made b} the prosecution, on whom the general 
burden of proof invariabl} li< s In a civil ca'c, the pleading must be looked 
at m order to settle the questions The plaintiff n itur ill} , in his statement of 
claim makes the first allegations If the defendant, in bis deb nee, pleads a 
tr iverse or dentil of an allegation nude by the plaintiff that put* it. in issue and 
leaves the burden of proof upon the plaintiff If the defendant plpads a con 
fession and avoidance, admitting the plaintiff s allegation, but alleging further 
facts by way of defence, tlu matter m iwie is not the pt until! allegation but 
that of the defend int if denied b} tho pi until!, and tho burden of proof is there 
fore upon the hitter But if there me seat ml allegations and the burden of 
proof of some is on one part} and of others on the other part} tea distribution 
of issues the general burden of proof is upon thp pi untiff This is so <\en if 
all the allegations of fact are admitted b} the defendant and the onl> que tion 
in issue is the amount of unliquidated damages The result is that the general 
burden of proof is almost invariably upon tho plaintiff Cockle Cas El p 124 
The elementary rule contained in section 101 of the Lvidence Act is a rule that 
is inflexible and must appl} to all cases Bastr addin v Sahcbulla 32 C W N 
160 So the hurdeta of ptoof in the sense of adducing evidence, is a burden 
which may shift continu illy throughout the trnl according is the evidence in 
one scale or the other preponderates Abrathv North Ea&le> n Rail Co 11 Q 
R D 440 Pickup v Thames Insurance Co,3Q B D 594 '99 600 C A 
Wahclin v London and South TI estern Fail Co 12 App Gis 41,/? v Stoddard 
(1909) 25T L E C O A This burden rt «ta upon tht party who would fill 
if no evidence at all or no more evidence, as the case mnj be, were adduced b> 
either side In other words, it rests before an} evidence whatever ia given upon 


101 . 
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102* ^ ie P' ,rfc ' who Ins thu bunion of proof on the picul ings * e , who as'erta 
affirmation of the i sue , and 11 ic&ts, after evidence is gone into, upon the P 
agun'-t whom, it the time the question iri«cs, judgment would be given i 
further ividt nee were idduccd by eithei side Abiath v A T o?//t ' s ; cn \ i 0 B 
bujna, IF a! elm v London and 6 oitth II ester n Iiailuay Co (loJb) h. 
189 n, 196 n 

1 02 The burden of pi oof m i suit or proceeding lies on tint 
On whom burden puson who would ful if no evidence it a 
of proof Iks vveie given on eithei side 


Illustrations 

(a) A sues B for land of which B is in po^sts-ion, which, as A assert 
left to A b} the w ill of C B & f flthtr 

If no evidence weie given on either side, B would be entitled to rclnin 
pOo-es^ion 

I heiefore the burden of proof is on A 
(h) A sues C foi monej duo on a bond 

I he execution of the bond is Emitted, but B s ajs that it wo- obtained 
fraiu^ ^^ if j eHce were g., ven 0I1 either side A wotdd succeed ns the bond is h ot 
disputed ind the fraud is not proved 

Therefore the burden of proof !■* on l> 

th „ fhe mncrnl burilen of proof is upon the pnrlj nho 

r lf ££^ 

S' “iulcee'lfur.fpoe^ienMa given (or if ^ 

/ m Jbiatln A orlhEaston Katlnai / Co v . j c discharges that ono 

mlk« It ole ,r tint the , ntt.nl onns on the P' tl “ o „ u ,-l„fts 0 n to the ck 
mu! innl.es out a cue winch cntnl™to “^h nouU diseiitUle the plurul 

fimhnt to provi those urounist races, if nnj, i : ^ , t0 J t ermine nt "hit 

to tin sun. It m.J he -nil flint iho ilVfuulnnt nml then again Iron- 
partu ul ir point it shifts from the phunldf to ^ttor to the forint f 

the dtf.ndant to the plaintiff and tho " Xmfi as evidcnce gruiunll> tonlinoi" 
ami so on (In mon so in conti sted proceed' g i^uc-i come to he J«‘U^ 

to Ih adduced but it tin conclusion of dKtrilwienthe plwnlifl 

,i hat to 1* sc* n vrlutht r the initial onus winch ^Xua laZmfX U C * > 
1ms |«<n di charged or not Ixisiruddin v , , i .. t dt,n of introduce 

U.0 So it i s char Ih it hunlen of proof in the sen e of the w ^ ^ ,g 5 </„//, 
tvieh nc( ofte n changr*. during the tn d I , d c .p (JL . a , \v I 451 Lawt*l>° r v 
a II ilf ntsntt 0 A JOv Womii.v Aolil’rar'-f i «, ■ 

Moral IHIM8 f.«»*i «•,; II 71//- «*•“ '„f„, to |Wrt«-“ 
811 C Hl|> Wo«l, . l»Wl-' t, « » ISO « h. "; vr j I, "hi 

lir urciimstittiu - the onus is sonic linns on *he plain » D u M r si I - 

ni.l.i.c. in tv siiUim lo discing the unu* nml shift it >0 V V,,. J 
“slight «\ nh nc. means tv ,,c< 1 n f‘ h/Wwi' i iuj‘».L 

proving n pirticular fad but ni.relj sii^gtels it ^ r { o„ 

" It I t»T ih. burden of proving the nature of tlu irniii -r ^ 
1“ r> * n "ho** mite. s* d iw nd* upon the subst inti ition of the case I 
A iWid*,, t tsblurm ibV UR, lbo 
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103 The bui den of pi oof ns to my pniticuhi fict lies on S 
Burden of proof as tint pei^on who wishes the Comt to bthe\e 
to pnrttcuhr fict m its existence, unles's it is piowded hj am 

ln\\ tint the pi oof of tint f ict shill lie on nny particuhi penon 

Illuviation 

(<x) A prosecutes B for theft and wishes the Court to believe that B 
admitted the theft to C A must prove the admission 

B wishes the Couit to believe tint, at the tune in question lie was el&ewhere 
He must prove it 

Scope of the section Tilt difference lietwe on tins section and section 101, 
consists m this B) section 101 the party has to pro\e the whole of the facts 
which he alleges to entitle him to judgment when the burilpn of the proot is on 
bun The present section provides for the proot of some one p uticulir fact 
1 he illustration sufficiently points to the meaning The whole of the ficts 
how i ver muni rous and complicated, which go lo m ike up the pn oner s guilt 
must be proved n) the pro c ution If the prisoner wish's to prove i particular 
fact his alibi, for instance ho must prove it If the prosecutor wishes lo prove 
the case, not hj independent oral testunonj but b> the isolated fict of the priso 
ners ailnu sion or if he wishes to throw that in as an additional tact, lie must 
prove it Noil Cv 290 So tho Inn den ot pioof of nnv particular fad is upon 
the pait} who alleges the afhiinative of such fact It is oalj necessirv to add 
and to emphasise that the substance and not the mere form of the ph iding is to 
be considered lhe position cannot be altered nor can the Court be nn led bj 
the ingenious manipulation of lingu age This rule ns to the burden of pioot 
applies general!} to negative averments uuless bj reason of their complexitj or 
difficult} of proof or b) virtue of some statutory provision the burden is cast 
upon the per on denjing the allegation Coc/le Cus Co 125 In Souaid \ 
Lrqqatt 7 C P OH Loul Abinq»i C B said Looking at these things 
according to common sense we should consult r what is the substantive fict to 
be made out and on whom it lies to make it out It is not «o much the form 
of tin issue which ought to be considered, ns the substance and effect of it In 
man} cases, a partv, hj a little diflerence in the drawing up of his pleadings 
might make it either affirmative or negative, as he pleased The plaintiff here sa}s 
}on did not repair , he mi 0 ht have •» aid 'you let the house become dilapidated 
I shall pndeaaour bv n} own view to mrive at the substance of the issue and 
I think in the present case that the plaintiffs counsel should begin here 
the pi untifis Wi bed the Court to believe that there was wilful neglect or th ft 
!•} rmlwa} servants, it 1 1 } on the plaintiffs under s ICC to give proof of the net 
B B and C I Bailnaij \ Bamlal 42 B 7l>9 = 21 Bom L 11 779 =>=52 Ind Gis 
>10 The plaintiff who comes into Court alleging that on the happening of 
certain events in a certain order certain rights to proper!} accrued to him i^> 
bound to e tahlish bv affirmative and satisf actor} evidence the occurrence of 
such events in such order Thus a plaintiff alleging that a certain person died 
befoie anolhti must prove the fact affirm itivel} Ranqappa v Ranqavtfwn 

(192 >)M W N 232-88 Ind Gas 219 = A I R 192 j Maid 1005 

Negative allegations and Burden of proof It is alwa} s possible to make 
m nlleguton m a negative form so that the defend inf mur.t mswer it nffirma 
tivel} as where the defendant sud ‘he had done the work properl} thp 
plaintiff having alleged, apparentlv that it was not done properl} lhe proof 
cm not be shifted bv putting an allegation in a negative from The question, 
is on the facts who substantial!} alleges the 'affirmative in sub lance’ 9 lie 
In. gins and proves Cor! It Ca* 12o So the general rule is tint the burden of 
proof is upon the part} who alleges the matter in issue even although lus 
allegation involves i negative Abrath v Aorth PaVern lit; Co L R II Q B 
D 410 The cases are somewhat confusing’ says Mr M<heheq upon the 
subject of negative allegations and the application of the principles of harden 
of proof thereto One distinction which is often lost sight of will help 
to reconcile man} seemmgl} conflating dm ions There are two sort* of 
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S 102 *b|- pnrt\ who In* the burden of proof on the pleadings, t e who as°erts the 

affirmation of the i sue, and u icsfs>, after evidence ib pone into, upon the pirtv 
un«t whom, nt the time the question arises, judgment would be given if no 
furthir evidtnee were adduced bj either side Abiath v Nbith Western hail Co 
bujna, IF a! din v London and 6 outh Western Paduan Co (1S96) 1 Q 15 
lbU n, 196 n 


102 

On whom 
of proof lies 


The burden of ptoof in i bint or pioceeding lies on tint 
burden ptibOn who would fill if no evidence it ill 
woie given on eithei side 


Illustrations 


( i) A sues B for land of which B is in po^e^ion which, as A assert* was 
left to A bj the w ill of 0, B t> father 

If no < vidcnce were given on either side, B would be entitled to retain hi* 
po i8«*ion 

i lieiefore the burden of proof is on A 
(b) A sues C for mono} due on a bond 

1 he execution of the bond is admitted, but B sa}« that it wn obtained bv 
fraud which A dentes 

If no evidence were given on either side A would succeed ns the bond is not 
dibputid and the fraud is not proved 

1 1h re fore the burden of proof i«* on B 


Scope of the section The general burden of proof h upon the part} who 
would be ttnsucc* «*ful in the cast if no evidence nt nil wcrcgiven and such pmt} 
has a ri„ht to begin Imow Hughes 1 M A Roh 465 Jn tint cue Utlcrson li 
■•ml, quo-lions of this hind were not to he decided b} sintplv a certnming on 
whuh side the nllirmatiu m point of form In} the proper to-t i*, which part} 
would be biiccc sful if no evidence at nil were given * Now hire supposing no 
ividince to bi „ivtn on cither side, the defendant would be entitled to the verdict 
for it is not to he assumed that the work was hadl} exccuti d , therefore the onu 
in s on i!n pi untiff ’ i he test, therefore ns to the burden of proof or onus of 
|nouf, whijuvcr term is used, in simp]} this to n«h one-self which pirt} will 
it sticci - fid if po evidence is given (or if no more evidence is given)’ houen L 
/ m I brath\ \orth Pastern Hailuaif Co 11 Q 15 I) 440 remarked u Th is section 
m ih» a it clear that the initial onus is on the plamtiil If he discharges th it onu 
and mnhi s out a ch which entitle 8 him to relief the onus -hi fts on to the di 
f< mhmt to prove iho t etreum Unces, if anv, which would disentitle the pi until! 
It (In -urn It mi> l»o said that it is not iilwa}seas} to de ermine at what 
parmul ir point it shifts from the plmntill to the defendant and then again from 
th* d* ft until to the |>1 untiff and tin n once u„ tin from tin latter to die form* r 
and to on th* mon fo in conn sted proceeding* ns evidence graduall} continues 
to 1 h adducts! hut at tin com lusion of th* trial when the is ues como to he jud„e*l 
it has to U hn n win tin r Ihetniltil onus which ere tion 101 cists upon the phiutil! 
ins Ini n di chnrgeal or not. hasinobhn \ bahrbulla / aramnmk M C \\ I* 

It ,11 it is el ar th it bur len of proof in the son e of the burden of introducing 
(Vid ue ttfli nrhnng*- during th< trill I vie Ihclata v fiattrdi 4 B 29* *• hill * 

\ II i/(inn w 9 A ill Vn/areim v hah l arshrt! .23 \\ K 4dl humrshnr \ 

} harat I( N IS Grant In \ J > ha 715 71 Hnnrhawlra v hah ho onna 
*H( ini_> v ulennan \ W'hadt J ( W N IM» Winn owing to pirtnii 
hr c Hcumat uic> - the onus is bom* linns on th jluntill and v* rv h nt 
*vil no mm mtllirt to dis.lnrg* lb* onrrs and shift it to tin otbtrfi l*-- 
‘•sbght * v i«b lie ” nu an- tvid nee win h do* s not go lb* who!* bnglb 
r nmitg n r> trtieiihr fact but m*r*h su^g t it Hurjh^l y I y An /» 

_ I \\ I > 107 lb bunbn of pnivin„ the nature < f tin transh r i» on tm* 
I- rnm wb »». mkc«-> d p. n h upon the bubstintnlion of th« cn* n t up b) him 
A i< v Ixi tnrtwi b N Ij. le. I'vi 
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103 The bm den of pioof t? to any paitteulu fact lies on 
Bin den of proof ns tint peisOn who wishes tlie Coiut to btliexe 
to particular fact in its existence, unless it is piowckd bj am 

lan tint the piooi of tint f ict sh ill lie on any pirticulu peison 
Illudi at ion 

(a) A prosecutes B foi theft, and wishes the Court to believe that B 
idmitted the theft to C A must prove the idimssion 

B wishes the Comt to believe that at the tune in question he was elsewhere 
He must pro\e it 

Scope of the section The difference between tins section and section 101 
consists in tins By section 101 the party Ins to prove the whole of the facts 
which he alleges, to entitle him to judgmi nt when the bunlt n of the proof is on 
him lhe present section provides foi the proof of some one p uticul ir fact 
The illustration sufficiently points to the meaning The whole of the ficts 
however numerous and complicated, which go to ni ike up the prisoner s guilt 
must lu proved »y the pio i/*ution If the prisoner wishes to prove i pirticulir 
fact his alibi, for instance he must prove it If the prosecutor wishes to prove 
the cise, not h) independent oral testimony, but by the isolated fact of the priso 
mi s mini i sion or if he vvishe to throw that m as an additional fact he must 
prove it Ao»/ Ev 290 So the huiden of pioof of any pnrtieuhr fact is upon 
the party who alleges the affirmative of such fact It is only necessiry to add 
and to emphasise that the substance and nut the mere form of the pleading is to 
be considered lhe position cannot be altered, nor c in the Court be mi led bj 
the ingenious manipulation of 1 mguoge 11ns rule as to the burden of proof 
applies generallj to negative averments unless bj reason of their complexity or 
difficulty of proof or bj virtue of some stitulorj provision the burden is cist 
upon the poison denying the allegation Cod le Cut Eo 125 In Soicaid \ 
Leffi/utt 7 C A P G13 Loitl Abmq °i C B said 'Looking nt these things 
according to common sense we should consider what is the substantive fact to 
be made out and on whom it lies to make it out It is not so much the form 
of the issue which ought to be considered, as the substance and effect of it In 
many ciscs a partv, by a little difference in the dnw mg up of his pleadings 
might make it either affirmative or negative ns he pleased The plaintiff here savs 
‘vou did not repair he mi a ht have slid, 'you let the house become dilapidated ’ 
I shall endeavoui bv ny own view to arrive at the substance of the issue and 
I think m the present case that the pi untilTs counsel should begin W here 
the pi untifls wi lied the Court to believe that there wn- wilful neglect or tluft 
b> railway servants it 1 13 on the plaintiffs under s 10> to give proof of tile net 
B B and C I Railuay v Randal 43 B 7b9 = 21 Bom L R 779-52 Iml Gw 
»lb 1 he plaintiff who conies into Court illeging that on the happening of 

cert un events m a certain order certain rights to property accrued to him is 
hound to establi h bv affirmative and satisfactory e\ idence the occurrence of 
such events in such order Thus a plaintiff alleging that a certain person died 
hefoie another must prove the fact affirm itivelj llanqapm v haaqaiuami 
( 1925) M W N 232 = 88 Ind Cis 249 = A I R 1925 Mnd 100 r » 

Negative allegations and. Burden of proof It is always possible to make 
an allegation in a negative form so that the defendant must mswer it nffirnm 
ttvely as where the defend in t sud ‘he hid done the work propirlj,” the 
plaintiff hiving alleged nppnrenth that it was not done pro perl) ” I hi proof 
v 111 not be shifted In putting an allegation in a negitive from I lie question 
is on the facts who substantially alleges the affirmative in sub lance’ * He 
htgins and proves Codie Cat 12o So the general rule is that the burd* a of 
proof w upon the partv who alleges thp matter m issue even although his 
allegation involvi s a negative Abrathv North Pattern Rq Co L R II Q }} 
D 410 The cas.* are somewhat confusing says Mr Mdsheq upon th< 
subjt a of negative allegations and the npplicition of the principles of burden 
of proof thereto One di tinction which is often lo»t sight of will help 
to reconcile many «eeminglv confli ting divi ions There are two sort- of 
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103 The bin den of piooE ns to xny putioulu iact lies on S jq-j 
Burden of pioof ns tint pei^on who wishes the Couit to behove 

to pirticuhr fact m its existence, unless it is piouded b) am 

law that the pioof of that f ict shill lie on any pirticuhi poison 

UlutUalion 

(«) A prosecute*. B foi theft., and wishes the Court to believe that B 
admitted the theft to C A must pro\e the admission 

B wishes the Couit to believe that nt the time in question he was elsewhere 
He must prove it 

Scope of the section The difference between this section nnd stction 101, 
consists m this By section 101 the pirty Ins to pro\e the whole of the factB 
which he illeges, to entitle him to judgment when the burden of the proof is on 
him Iho present section provide* for the proof of someone putiuihr faU 
T he illustration sufficient!} points to the meaning The whole of tho f lets 
however numerous nnd complicated which go to m ike up the pri oners guilt 
must be proved o> the pio elution If the prison* r wishes to prow i pnitiuihr 
fact hife aldn, for instance he must pro\e it If the prosecutor wishes to prove 
the case, not hj independent oral testimonj but bj t lie isol ited fict of the priso 
ner s admission, or if he wtshe to throw thnt m n« an additional tact, lie must 
pio\e it A t oj/ Lv 200 So the bui den of pioof of an) particular fiU is upon 
the pm tj who alleges the affirmative of such fact It is only nece-snrj to add 
and to emphasise that the substance and not the mere form of the pkidmg is to 
be considered 1 lie position cannot be altered, nor can the Court he misled hj 
the ingenious manipulation of I ingu age This rule a* to the burden of proof 
applies generall> to negate* e averments unless bj reason of their comidexitj or 
difficult} of proof or bj virtue of some statulorj provision the burden is cast 
upon the person denjing the allegation Coclle Cat Ed 125 In Sonant \ 

Leqqatt 7 C & P GI3, Loul Abingn C 12 said Looking at the-e things 
according to common sense we should consider what is the substantive ftet to 
be made out and on whom it lies to make it out It is not so much the foim 
of the issue which ought to lie considered, as the substance ami effect of it In 
man} ci»cs, a party, by a little difference in the dr iw mg up of his pleadings, 
might make it either affirmative or negative as he pleased I he plaintiff here sa\s 
}ou did not repair , he might have sud, 'you let the house become dilapidated ' 

I shall endeavour b* n} own view to m rive at the substance of the issue, and 
1 think, in the present ca-e that the plaintiff's counsel should begin Where 
the pi untifls wi hod the Court to liplieve that there wa- wilful neglect or tli-ft 
b} rmlwaj servants it lij on the plaintiffs under s 10, to give proof of the net 
12 12 and C I Radttay v Randal, 43 B 7b9 = 21 Bom L R 779 = 5 2 I»d Gis 
>16 llie plaintiff who comes into Court alleging that on the happening of 
certain events m a certain order certain rights to propert} accrued to him is 
bound to e tahli h bv affirmative and satisfictorj c* idence the occurrence of 
such events in such order Thus a plaintiff alleging that a certain person died 
befou another must prove the fict afhrmativel} Ranqappa \ hanqattt amt, 

(1925) M \V N 232 = 88 Ind Cis 249 = A I R 1925 Mad 1005 

Negative allegations and Burden of proof It is always possible to make 
tm allegation in a negative form so that tho defendant must answer it nffirnm 
tivel* ns where the defendant said he hid done the work properl} the 
plaintiff having alleged, apparent!} that it was ‘not done properly J he proof 
can not be shifted In putting an alligation in a negitive from I he question, 
is on tho facts who substantial!* alleges the 'affirmative in sub-tana.’ } He 
Ik gins uul proves CocI le Ca-t 12o So the general rule is that the burden of 
proof is upon the part} who nlhges the matter m issue even although his 
allegation involve* a negative Abrath v North Fatlem Rg Col R U Q R 
D 410 "The eases are somewhat confusing savs Mr Mclshey ‘upon the 
subject of negative allegations and the applicition of the principles of harden 
of proof thereto One distinction which is often lost sight of will help 
to reconcile min> seemingly confli ting divi ions There are two sort- of 
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S 104. negative proposition* (1) rinw> whuh nre n necesonrj port of the? cast 
nought to Ik r» < *t«hli**hi d nrd which mu*t In sped ill) alleged in tin. ph uhng 
(2) lhost ^hicli nre morel} implied from the alligation of nfhrmutivc fids, 
Btneo the existence of such nilirmntive fuel** precludi** the mgntivi tlioreof 
1 fchrlcty « Pi ^ U In mi notion for mnliuous pro^-cution the plaintiff 
made two main allegation* ( I > that the defend mt prosecuted him, (2) that h> 
Imd no rensonnhh cau*i for the prosecution the first lx nfhriimtiv* 

mid the second mgativi lhe burden of proof of l>oih of them i* on tin 

phunliff CotHeta* It 130 Hiih is nn es-nilml i !< inent m tin idnintifft* cn e 
nnd he must e staid i h this negatm fact !>} n prrpomh mne< of unhurt in ordtr 
to recover Am to this fnct, tin refon the burdi n of proof is nith tin plaintiff 
nt tin Hart nnd remain* with him throughout the trial I ]■ it it is a mgntive 
fact has no hearing on the cas« nnd does not nfficl the hunh n of proof Me 
Aefiei/s Pi 5 U In Abiath v hnrth I astern A/u/uny to 11 Q I> I) till 
t r »7 liotien / / sml ‘Non, in nn action for malicious prosecution the plitn 
tiff has tin hunh n throughout of establishing that tin uauiiiHlantt s of tlie 
pro eeution win such th it n Turtle can sec no n asonalde nnd prohihh ciu*< for 
instituting it In one sense that is the »s-irrtion of n negative nnd wc have 
hoen pressed with the proposition that, when a negative is to he made out the 
onus of proof shifts That is not no If the assertion of n mgatm is nn 
es tntinl pirt of the plnintiff m cn«e llie proof ol the asst rlion still rist* upon 
the plaintiff riieitnns negative nnd ‘affirmatiM nrc, after nil rolitive, and 
not nb olute In dealing with n qu< lion of negligence Hint t< rm mn> lx coii«i 
dered either ns negntm or affirmative ncconlmg to tin definition adopted in 
me imng the dut> which is mglectod Whenever n por-on a sorts nffirmalivtl) 
is pari of his cast that n certain state of ficts is pr< sent or nhstnt or that n 
particu nr thing is insnffieinit for a pirticular purpo*« , that is nu imnnent 
which he is hound to prove positivel) As to the hurth n of proceeding — t e of 
introducing evidence — Hint nt the start is with the plaintiff He must make 
•xpttma facie ca«e on his negative proposition before the dihmlint need go 
forward with nnv evidence Of the second class of negative proposition* 
perhaps as good nn illustration ns nn> is found in n case where the plaintiff 
peelcs to recover upon nn express contract In his compl ant lit sds forth the 
contract and tin burden of proof is upon lain to estahli h its exist* ace bj a 
preponderance of t valence The affirmative allegation of the contract rilied 
upon implies tin negative alligation that the contrnet was not something 
different from thatnllegid If therefore the defendant nllpges ns a difmce tint 
there was n special contract under the terms of which there is no liabilit} while 
the burden of proeeodmg — i r of introducing evidence as to saeh specnl 
contract— is upon him the burden of proof still remains with tin plaintiff He 
must satisfy the jurv In a preponderance of evidence that no such special ngree 
meat was made It will be found that most cases which are cited to support 
the proposition that the burden of proof shifts because of a negative allegation, 
to the shoulders of the other party who mus establish the affirmative nre cases 
where what is reall} being talked of is burden of proceeding Vikehet/ s Pi 
33 The general rule of evidence is that if in order to make out a tith, it is 
necessarv to prove a negative the party who avers a title cnuiot bo no*dvtd 
from proving it Moshuq Alt v Ilnsumssa 114 I ml Cis 113= A I R 1920 
Oudh 204, Pnhn Behan v H alton, 9 W R 190=* B L R Sup Yol 904(1; B) 


Burden of proving 
fact to he proved to 
make evidence admis 
s»We 


104 The burden of proving anj fact 
necesaaiy to be proved in ordei to enable anj 
person to give evidence of an) otbci fact is on 
the person who wishes to giv e ■such ev ideneo 


Illustrations 


( a ) A wishes to prove a dying declaration bv B A must prove B s death 

(b) A wishes to prove, l>} secondnr) evidence the contents of a lost 
document 

A must prove that the document has been lost 
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Scope of the section The burden of proof in the sen=e of adducing § 104 
evidence, applies not only to matters which are the subjec of express allegation 
in the pleading*, but also to those thit relate merely to the admissibility of 
evidence or to the construction of document* Thus n party desiring to adduce 
aheusaj statement (J? v Thompson 1 1893] 2 Q B 12) or secondary evidence 
of lo t deed, must hr&t establish the conditions necessary to its reception , and 
if a document be ambiguous the party tendenng it has the burden of showing 
that his interpretation thereof is correct Fateh v If ilham s (1900) A C 176, 

181 (P C ) , Halsbw »/ \ ol 13, p 435 ‘ Ihc lllustntions point the section, 

which is but a rather verbose way of stating, that no person shall be illowed to 
give evidence before he h is shown that he is in a legal position to do so 
Aoit Ev 290 

Qeneial principles as regaids burden of proof The doctrine of onus 
probandi onlj applies to a case when the mind ot the Judge is in doubt as to 
the point on which side the b dance should fall in coming to a conclusion As 
a case proceeds the onus might shift from tune to t me J e/lappa v Tippaha 
361 A 13 = 53 B 213 = 111 Ind Gis 13=A I R 1929 (P C) 18 = 33 C \V N 
238 The question on whom the burden of proof should tall is of very little 
importance when evidence has been given into bj both sides Sati Prosad v 
Gobmda Chander 33 C \\ N 227 = A I R 1929 Cal 325 Mesaw v Abdul 
Ban, 119 Ind Gis 222= A I R 1929 R 183 Qopal Pao v Hira lal, 83 Ind 
Cvs 246= A I R 1925 Nag 225 Minabai \ iadao, 103 Ind Cas 166, 
FerozeDmv Nauab Khan 9 Lab 224=112 Ind Cas 89 = A I R 1928 Lah 
432 Sime Daibu v Official Assignee, 30 Bom L R 290=10' Ind Cas 233 = 

47C L J 339 = A I R 1928 (P C)77 Sunder Mull v Sati/a Kinhai 55 I A 
83 = 47 C L T 403 = 32 C W N G37 = A I R 1928 (P C) 64 = 54 M L J 
427 (P C) Jeoiafhan\ Ml Goura, 95 Ind Ca« S2G , Inanendia Nath v Aahm, 

87 Ind Gis 503= A 1 R 1923 Cal 1269 GopalRao\ Htialal b3 Ind Cas 
246= A I R 1925 N ig 225 Bahrain v Kamalji 78 Ind Cas 330=1924 Nag 
3G3 , Sarasimh v Inf/orao, 78 Ind Cas 887 , Sonajt y Danlat 75 Ind Cas 
782 Goierdan Das v Han Lal G9 Ind Ca« 541 Mahomed v Majubali 27 
C W N 328 , A that Chand v GurdiUa 1923 Lah 611 Muhammad v Johanda 
90 L J 404 = 1922 Ondh 774 Sn Chidambaia \ Veeiarama 45 M 586=43 
M L T G40 , Abinns v Majub 3G C L J 196 = (1922) Cal 4G1 , Banumah v 
Ai/h, 1 P I f 102 = 5 P L J 151=55 Ind Cis 841 Sul an Sao \ ham 
Mahton 3 P L J 87 = (1920) P 13l = P L 1 13=54 Ind Ci= 652 Jhan 
Sinqh v Villa) am 52 Ind Cas 860 Burden of proof depends on circumstances 
of eicli case Duaika Prosad v Xas « Ahmad, A I R 1925 Oudh 16 The 
placing of burden of proof wrongly is> immaterial provided no party i-» prejudiced 
fit ni Chandra De v 1 mvjobala 32 C 121 = 84 Ind Cas G93 = A I R 1923 
Oil 61 The question upon which part* the onus of proving any paiticulai 
point lies is undoubtedly a question of law Mussammat Annual \ Mahomed 
Ruz, G3 Ind Cas 743 The fact that the onus was wronglj placed is imnia 
terial when it does not nffect the decision on the merits Ahmad 1 ar v Maho 
mmail Ah, 3 Lah L J 445 The term onus pi obandt m its proper use merely 
means that if n fact has to be proved the person whose interest it is to prove 
such fact, should adduce som* evidence however slight, upon which a Court 
couli) find the fact he desires to have found It does not mean that he shall 
call all conceivable or available evidence It merely means tint the evidence 
he lay s b« fore the Court should be sufficient, if uncontradicted, to form the 
basis of a judgment and decree upon that part in his favour Uni ar Nul/i v 
Mithu Lal A \\ N 1898, 107 Mis placement of the burden of proof is only 
a ground for remanding the case if the circumstances had been such that In 
placing the burden of proof on the wrong party, somebody has been misled 
or takp n by surprise or had no opportumiv of adducing evidence Huh lal \ 

Biinqati 11 C L It 531 litre the onus is upon the defendant to prove a 
certain f vet, hut the pUmUfr, without waiting for the defendants evidence took 
upon lumself to prove it he cannot subsequently eay that the defendant did not 
discharge on Us Sajan Annual v Toh Ptosad 10 Ind Cas 223 The burden 
of proof must he placed according to the pleadings and any preliminary exnmmn 
tion of the parties, and for the final decision of the case, the burden remains 
130 
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S 104, upon the same part* When the party who has to discharge the burden of 
proof* has made out a pnma facie case, in a certain sense the burden of proof 
shifts on to the other party, for, in the absence of any rebutting evidence, the 
point at isiue would be decided in favour of the part} making out a pnma facie 
case When however the Judge has heard the whole ca c e, he must weigh the 
evidence for both parties, placing the burden of proof as it was originally 
placed Supposing the party upon whom the burden of proof lies makes out 
a prtma facie case and it is doubtful whether the other party has rebutted this 
case it necessarily follows that the pnma facie case is doubtful, and (he party 
entitled to the benefit of the doubt is the party upon whom there was no burden 
of proof at the out set Any other rule would obviously be unjust The party 
upon whom the burden of proof lies begins and has the first opportunity of 
proV in g a prima facie case It is evidently unjust that this should finally shift 
the burden of proof upon the other party He could thus be at a disadvantage 
lnne* V Ashqar L B R (1893 1900), 456 here the defendant, under an ini 
pres'uon that the burden of proving a certain fact is in the first instance upon 
bun produces evidence he does not lose his right to insist m the Appellate 
Court upon the burden of proof being laid upon the right party Both sides having 
given evidence and there being no suggestion that any evidence had been ex 
eluded, the case may be dealt with as it the burden of proof had been cast upon 
the right party Muhammad v Raghubai 8 A L J 730 It is for the per«on 
who claims an exclusive priv ilege under the Inventions Act to prove that the facts 
exist which entitle him to the privilege claimed Elgin Mills Co v Muir Mills 
17 A 490= A W N 1895 113 It lies on him who asserts it to prove that the law 
of the foreign state differs from ours and in the absence of such proof, it must be 
held that no difference exists except po&sibly so far as the liw here rests on the 
specific Acts of the legislatuie Raghunathn v Varjntandas 8 Bom L R 520= 
30 B 578 


BURDEN OF PROOF— ILLUSTRATIVE CASE« 


Abadi— stranger in possession Where a stranger is found to be i in 
possession of houses built on abadi sites tlie I'nitllord ln-^ n right t0 <iei 3* . 
possession from hun, unless he proves lie has a right which ™^eshim t ° 

ejectment He will have to provo that Ins tiansferor lnd n transferable interest 

in the abadi sites and not a mere license to occupy or that the terms of the licen e 
were such ns disentitled the propiietor from re entry on the site Bhaguan\ 

Raqhubar 8G Ind Cas 703= A I R 1925 Nag 390 

Accident In a suit for damages for loss of a son who helped his father 
n r.,1 whose death was ciused by an explosion in a railway carriage, the onus is 
noon the plamtifl to prove that the accident was due to a want of reasonable care 
nnd diligence on the part of the Railway Company The East India Raihiaq 
CoinP a n<J v hahdas r , C W N 449 = 2SG 401 P G V here goods have been 
Committed to a b idee and have either been lo t or been returned m a damaged 
condition and the bailees liability depends upon Ins negligence the fact of 
negligence may be presumed placing on the bail e at least the duty of producing 
evidence of som** other cause of loss or injury If igmoie § 2508 see nl o 
Jen ant am v 17 J R 51 C 801 Wlieie the bailee is a common carrier, acting 
under the customary exemptions as to vis major and the like or under es^ire^ 
contractu d exemptions, jt is generally conceded that the carrier has even the 
iirst burden or risk of non pursua-uon of establishing the fact constituting the 
exemption 11 igmore § 2508 


Accounts A\ lien n claim is founded on a distinct statement of account 
signed by the defendant in which he acknowledges a particular sum to be due 
to the pi mi lift it is for the defendant to produce evidence to rehut the pnma 
fane cast limit against him Simen bhas v Joruuai Mull 24 W R 202 
Where a suit is for account all the evidence necessary to be adduced in order 
to entith the plaintiff to n decree is evidence to show that the defendant is an 
accounting party luim Das \ Bhnguat Das 1 A L J 347 = A W N (1905) 1, 
Jfaghiinatfi \ Oanpati 27 A 374 In a suit for account if the plaintiff fails 
to prove the allegation in the plaint that he had sanctioned an estimate up to a 
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certun sum, which hud been exceeded, tho suit is not liuble to be dismissed S 104 

unless the defendants show that they were neither servants nor contractors, for 

proht and loss. Thoma * Oiten v Decruxe 7 W R 737 In a suit on accounts 

aa between pnnctpil agent the plaintiff must at least allege th it the defendant 

had received the money or any part of them Kali in Kumar v Gadadhai 19 

C L J 245 -A I R 1929 Cal 418 Where the accounts between the parties 

were settled and a b dance struck, the burden is on the defendant to prove pay 

mint of the amount due Indiaj Mai v Lye Ram b Lah L J 593=86 Ind 

Oia 383 = A I R 1925 Lih 278 Every presumption is made against a person 

suppressing acount books and on proof of a prima facie case the party supprea 

smg has the burden of proving the contrary Venkatai amai/ya v Pilchammo 

AIR 1925 Mad 164 Where a pi untiff sues for a specific sum of money due 

on a balance of account he must ‘.tart his case and prove the amount due on i 

balance of account ho must start his case and prove the amount due on the 

account, and till then the defendant need not be required to rebut him Rulton 

Bi/sacL v Bocha Bibee 12 W R 529 Where accounts have been taken and 

settled and a party alleges error m the accounts, the onus of proving it rests on 

that party Kahoo v Nntha, 47 P R 1866 The onus is not on the defendant 

to prove the contrary, but on tho plaintiff to prove his allegation that he has 

in the account, on which he claims nrrears ot rent from the defendant, credited 

the defendant with certain collection from the ryots admitted by the plaintiff to 

have been made by him Mahomed v Biodic, l W R 219 The fact of pay ments 

by a banking firm being distinctly put in issue, tho mere general statement of 

the banker to the effect that his books we re correctly kept was held not sufficient 

to discharge the burden of proof that lies upon him the books of the firm being 

at most corroborative evidence, pirticularly if he has the moans of producing 

much better evidence Baboo Gunga v Baboo Indiojit 23 W R 390 P C 

When accounts hive been settled they are prima fane to he taken as a settle 

ment of all v did items of debit and credit existing between the parties at the 

time of settlement. Bhaicani Pi oshad v Jugnanath 13 C W N 309 

Acknowledgment Where some property is claimed against the maker of 
an acknowledgment under section 19 Limitation Act, it is immaterial whether 
at the moment of hts making the acknowledgment the claim could have been 
enforced against him , ns agunst him the acknowledgment is sufficient Malladi 
v Tondepu 80 Ind Cis 941 

Acquiescence In case of acquiescence the onus is on the defendants to 
show (1) that they made, a mistake as to their legal rights (3) that they had ex 
pended money on the faith of that belief, (3) that the plaintiff knew of the exis- 
tence of hu own right which was inconsistent with the rights claimed by the 
defendants (4) that the plaintiff knew of the defendants mistaken belief in his 
rights and (5) that the pi untiff must have encouraged the defendants in their 
expenditure of money directly or by abstaining from nsscrting his legal right 
I{azt Husain v Ram Samp , AIR 1929 All 871 

Adverse possession It ia for tho plaintiff in a suit for ejectment to prove 
possession prior to the alleged dispossession Ram Hcmanta Kumari v Malta 
i aja Jogadimlra Kath 10 C W N 630 (P C) Mohwta v Mohcsh, 16 I A 
23 =>16 C 473 A coparcener holding an item of property left undivided nt 
a family partition is a mere co owner and to claim adverse possession of such 
property he must prove that he 'repudiated the title of others interested in it to 
their knowledge Vaujapini v Subtamania, 114 Ind Cas 337 = A I R 1929 
Mad 27 The burden of proving title by adverse pos ession lies upon the 
person claiming to have acqmrnd title by such possession Kanhalga Lai v 
Giruor, 27 A L J 1106=119 Ind Cas G = A I R 1929 A 753 Radha \ 

English 7C L P 361 P C , Jano v l\arsmr}h Das 117 Ind Cas S03=»A I 
R 1929 Lah 549 Kauab v Qopmath 13 C L J 625 , Kai/amhtlla v Kana 
13 B 424 If in a suit by a landlord, the tenant proves continuous possession 
for more than 12 years the zemindar has to prove which portion of tho period 
did not count for the accrual of rights Tonav Kumcar,lj R 4 A 185 In 
a suit for possession of lands which have re-formed upon the old site after 
diluvion, the defendant set up adverse possession for twelve years Held that 
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S 104 the burJen ]sy upon the plninii/F of proving" that the defendant had not been 
m possession lor the ptriod of twelve years next preceding the commence 
ment of his suit Rnnjit Singh v Srhoene htlbuin, 4 G L R 490 

Agent The burden of proof on the person dealing with any one is 
tn agent through whom he seeks to charge another as principal lie mu«t 
show that agency did exist and th it the agent had the authority he assumed 
to exercise or otherwise the principal is estopped from disputing it Assaram 
Bndnnn \ Malhm a Das U B R (1892—1896) Vol II p 1 In a suit to 
r°co\ er advances alleged to bo due from a discharged Gomasiha who pleads 
acquittance plaintiff is to prove the payment to and r?ce pts from the Gomas 
tha Robprt If ahon y Sndhai 10 W R 421 Agents entrusted to collect 
money on account of an wsolyent estate ire each of them, bound to prove to 
the assignee or his representative th it the expenditure of the several amounts 
charged in their accounts has been actually and properly made, and the burden 
of proof lies on tich agents hujufAhv Patterson 2 N W P 104 In a 
suit against a principal foi the acts of an accredited agpnt of his the onus lies 
on the plaintiffs to prove that the alleged agent was the duly accredited agent 
of the defendant in r« ference to the tnn action the subject of the claim Rathe 
Ram v Gobind Ram 3 Agra 131 


Agriculturists Law does not recognize the principle of giving benefit of 
doubt to a party on whom the burden of proof lies Burden of proying that 
a person is of an agriculturist tribe is on him especially when entries in 
Settlement Record arc agunst hun F/iacJ er Das v Ghulam Mohammed, 94 
Ind Cao 158 -A I R 1926 Lah 484 


Alluvion and diluvion Where in a suit by plaintiffs to recover po ses 
mon of alluvial lands on tho alhgition of di-possession the defendants denied 
the plaintiffs title and possession held that thp burden of proof, as to posses 
sion and dispossession within twelye years prior to suit, lay on the plaintiff 
James \ Dinanath 11 \V R 5b6 


Antedating The onu-a of showing that a document duly executed and 
registered was ante dated lies on the person who alleges it hnshnamiotl v 
hnslmnmnrti AIR 1925 Mid 932 = 49 M L J 253- (192*5) M W N 632 = 
85 Ind Cas 882 


Appeal In appeiL the burden of sbowm that the judgment appealed 
from i wron' lies upon the appellant Aahal , shore - y Upendia hishorr 2G 
C W N 322 = 20 \ L J 22 = 35 C L I 116 = 42 M L J 2 >3 = 24 Bom 
L R 346 Taramant v G opal Pas 0" Ind Cis 182 Finn of Ptobhti Dial v 
Dma A nth 63 Ind Cas 464 Mustafa Husain \ Saidul 99 Ind Cas 255 = 
AIR 1927 Oudh GG Lai Shah v Htulal 10GT R 1917 


Appropriation Pay ments of rent cannot be credited to am ars of prey ions 
year bejon I the t< rm of limitition Pay ments for rents are presumed to be 
for current years, ind surplus payment*, for pn&t year Faiamoner \ Kalhf 
Chinn A\ R ISO 4 Art X Rul II Money-* pud by a tenant as rent without 
any spenficitton may bo emitted by the hmllord as ho thinks fit 8 hurno 
iloi/rc v hasher Kant 7 W R ">I1 M here tran« ictions between two firms 
of h inkers were n newed nfti r an mteival without any account of outstanding 
debt-, being drawn up ami in a suit for (ho old di bts the defendants set up 
the plea that (hoe were bimd by limitation in as much as payments mndp 
after the jnteryal yu n Appropriated, by a special agreement, to the disjharge 
of loans adyflneed tin r ’after Hell th it the onus of proying such sppcial 
appropriation 1 1 — s on tin difindint Ridha JusJmn v lliralal, 31 C IV If 
%i, = 45CI T 318 (PC) 

Arbitration hen a Court h affirmed that a suit has been instituted 
in contrayention of an arbitration ngntniriit it has n discretion to stay the 
suit, but the burden lie-* on lb* plaintiff to show that pome sufficient rea on 
exists whv tbo mntur f-houl ! not l>e re fern <1 to Arbitration and not on the 
defend mt to show that no such rt i?)n *ji t J olXarl v Fateh 61 Ind Cr» 
322 Gane*l i pas v Darya Dil, GO Ind Cas 77G 
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Attachment claim Although where the assignee of a decree wishes to S 104 
execute it it is incumbent on him to apply under s 232 Civil Procedure Code 
1832 jet, if it the date of the assignment the judgment debtor’s propeity is 
alreadj under attachment, it is not necessary for die assignee to appij for 
a fresh attachment ITafL, \ Abdullah 16 A 133= A W N 1891 13 

Auction purchaser The right of a purchaser at a revenue sale m getting 
rid of encumbrances is Mich thit he is in many cases allowed to have the 
benefit of a certain presumption, and by virtuo thereof to thiow the burden of 
proof on his opponent the presumption being founded mainly upon the pnn 
ei pie that every bigha of land is bound to pij and contribute to the public 
revenue unless it can be brought within certain known and specified exceptions 
Ntlyannnd v Banshi 3C W N 341, Foibci> v Mecr Mahamcd, 20 W R 45 

Avoidance of encumbrance A person seeking to obtain the benefit of s 
12 Bengal Act VII of 1868 must give some prmia fane evidence to show that 
the incumbrance which he seeks to avoid is an encumbrance falling within the 
tci ms of the section — that is an encumbrance imposed on the tenure bj some 
on e who previou-lj held it Koyla shha shin y v Gocoolmony , 8 C 530 In a 
suit bv the purchaser of an under tenure under ss 59 and 60 of the Rent Act 
(Ben Act VIII of 1869) to obtain possession of lands held bv the defendant, on 
the ground that the holdings are encumbrances which have occurred thereon bj 
an authorized act of the previous holder of the under tenure, it lies upon the 
plaintiff to show that the defendants’ holdings aro such encumbrances as the 
pluntiff is entitled to avoid under section 6G of the Rent Act Govind Nath v 
Reily 13 C 1 

Award Any party wishing to set a&ido an award on the ground that the 
nh itntors in arming at an unfair ward either refused to bear somebody oi 
heaul the matter without giving notice of the hearing undertakes the burden of 
•satisfying the Court that this is what reallj happened Gobend Sing v Bhtryu 
noth 82 Ind Cas 16=46 A 686 

Bailment In a suit for damages for loss of goods entrusted to a bailee, the 
burden of proof lies on him to show that such care as a man of ordtnarv pro 
donee would have exercised was taken bv him Mating Po ThaiL v Moung Tim 
Ttyatt 74 Ind Cis 18=1923 Rang 74 When loss of goods bailed is established 
bj thp plaintiff, it lies on the defendants to show that they took as much care of 
the goods as a man of ordinary prudence would under similar cucum«tanies 
have taken of his own goods of a similar kind and that the lo&s occurred notwith 
standing such care Trustees of the Harbour y Best and Co , 22 M 524 Kashi 
hnntoy ohundi a Kanta, 28 C W N 1041, Munnalal v E I By 82 Ind Ci° 

772 but s ee Shields \ Willkin^on, 0 A 398= A W N 1887, 44 

Benami transaction Whereapirtj illeges that a certain transaction is 
brnami the burden of establishing that the ostensible owner in whose name the 
transaction stands i 0 the benamdar lies upon a pprson who makes the allegation 
Colter tor of Gawnporc v Hamid Ah 114 Ind Ca« 506 Baijnath \ Jlayliu Nath 
12 C T R 186 Suleiman v Mrhudi 25 C 473 (P C ) Sett Month v Bt/oy 
2oC W N 409 (P C) Hakim v Bharat 23 C W N 321 (PC), Kin sat v 
Rattan Chand AIR 1929 Sind 195 Ma Yyue v My Tit a 33 C W N 513 
(PC) Rvatn v Aham 94 Ind Cas 33= A I R 1926 C 850, Sham Lai v 
Rad ha 39 C L J 9S, Tula Mmh v Babin Chandra, 1923 Cal 292 Seth Hint! 

J al v Rajah Btjoy 25 C W N 409 , Muhlo v Anando, 2 C L R 48 A\ here 
the I< fuidant pleads benami , the onus is on him to prove that the purchase 
mono was supplied h> him Mohammad layub v Bishcn Samp 11 T/ah L T 
267 Do Lai v Bmdeskort, AIR 1929 Pat 440=10 Pat L. T 469 In all 
brnami transactions the very object of the parties is soirecv but still the 
person who alleges thatpropertv convojed on another belongs to himself must 
prove his allegation and prove it beyond reasonable doubt Manny Po v Manny 
Po 24 A h T 739=96 Ind Cis 142= A I R 1926 (P C) 77 Primarih 
the partv nlleging_that a p< rson is benamtdar is hound to prove it Ttika Utah v 
"Sabm Chandra 65 Ind Ca« 701 In a suit for recoverv of poo ession of land 
on the ground of purchase, when it has been shown that the alleged vendor is 
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S 104 not the true owner the plaintiff can only rely on his claim as purchaser in good 
faith for value from a person who bv the act of the true owners had become the 
apparent owner of and in such c ises the burden lies upon the pi unfiff Hutto 
Stnqh v Bajrang 13CL R 280 (P C ) 

Bill of lading In a amt for damages on the ground of damage done to 
goods ^hipped the bill of lading is pnma fane evidence that the description of 
the goods therein tallies with the actual condition of the goods If the shippers 
w int to escape li ibility the onus is on them to show the goods were in i changed 
condition when shipped Biibby \ diaries 14 Ind Cis 916 

Bill of exchange The burden lies heavily on a person suing on the basis 
ofa hunch to prove that the drawer could have suffered any damage owing to non 
presentment of the ktmdt for payment It will only be held in very exceptional 
circumstinces that the drawer could not have suffered any damage owing to 
non pr< sentment BhiKki Mai v fiaghubai 88 Ind C is 915 = 23 A L J 861 
Bond Wbeie the consideration for a bond is disputed the burden of 
proving repavment i«* on the person who pleads discharge MamL v JSarbaisan 
88 Ind Cas 2>1=A I K 1925 Nag 376 When the bond contuns stipulation 
ai to interest onus is on debtor to prove th tt the stipulation found its wav into 
the bond without his consent Keual Bam v illah Deay \ 1 R 1925 I ah 
64 Where m uim gistered document such as a bond or a receipt or an entry 
in an account bool the execution of which is admitted orpioved contains 
an admission or ncitil of the payment of conudention the onus lies on the 
per-on who executes the document to piove he did not receive the consideration 
Bam Ohand v Ckhnnun 26 P L II 369 = 6 Lah 470*= 8S Ind Cas 301 = A 
I R 1925 Lah 471 (F B) Where th< consideration for a bond is admitted the 
burden of proving repayments is on the person who pleads di charge 'bland 
Jiao \ Nurbassan 88 Ind Cas 254 = A I R, 1925 Nag 376 

Boundary disputes The onus lies on the person setting up the plan to 
show that the land is not capablo of identific ition especially where there is no 
difficulty in marking off an exact area Juthan v Sitloo L R 3 A 391 On 
questions of houndarv specially where the dividing line in dispute runs through 
waste lands which hive not been the subject of definite possession the rule a3 to 
the burden of proving the affirmative is not applicable Badha Knshnav Vahyar 
Ifahman 65 Ind Ci 743 The litigants being in the position of counter claim 
ant- both parties arc bound to do what they can to nid the Court in ascertaining 
the true line Lukhi Naram v Jodn Nath 21 C 504 (P G) = 21I A 30 In that 
rase their T/ml&hips saul| It is of frequent oecurrence especially incases where 
the di'.put* d line of dm ion runs between waste lands which have not been the 
subject of definite possession that no satisfactory evidence is obtainable That 
circumst mcec in not relieve the Court of the dutv of settling a line upon the 
evident i winch is laid before it The ordinary rule regarding the onus incum 
bent on the plaintiff has really no applic Uion to ca&cs of that kind The parties 
to the suit arc in the po ition of counter-claimants and it is the duty of the 
defendant as much ns of the plaintiff to aid the Court in a scert lining the true 
boundnrv \\ ere nny other rule recogni ed, the result might be that some 
boundaries would lie incapable of judicial settlement ” ^ee nl«o Qajhon v 
hrjat Tal 0 C L I 415=11 C W N 230 In n dispute regarding direction 
of a boundary removed by one of the parties to a suit the onus of proof that the 
gem ml direction proved by the oth* r party bus been wrongly stated by the other/ 
lies on the party who r<moy«sit Tndoonath v halef Am/o 25 W R 524 » 

/ trlanund \ 1 hhfsuar Sntqh 3 \\ R 19 P C=10 M I A 81 \\ here » 
person appeils to the Pnw Council from a decision of the High Court fixing 
th lioundnrv to a certain estate the Privy ( ouncil would not interfere with the 
Ilt„h Courts decision/ if the evidence of his boundary wn3 of the vague and 
mo*! untni tworthv description and in a measure inconsistent with the allega 
turn in the plaint a* to the quantity which he originally claimed as his r tnfe It 
id o lav upon him to show in what particulars and to what extent as regards hi’ 

, tale tin thalhuft proceedings were wrong 1 eelanaml Singh v Lurhnteennf 
c tn *fh 10 C I IS- 169 PC In n suit for confirmation of right and possession 
in respect of lands alleged to be within plaintiff s permanently settled lalo”*- 
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held that plaintiff should prove tint lands are within his talooh Ganga Mala S 104 
v Madhub Chunder, 10 W R 413 In a question of boundary between a 
lakheiaj tenure and a Zemindar’s mat land, there would be no presumption either 
in favour of one or of the other, but manifestly the plaintiff would have to proto 
his case Beet chunder v Ramgutty, 8 AV R 209 In a suit to recover two 
paicels of land alleged to have been comprehended m one plot, where defendant » 
case is that the parcels were divisible into two distinct plots one held by pi untiff 
and himself jointly and the other by himself exclusive!}, the burden of proof was 
held to lie on the plaintiff to show that the plot in dispute formed part of the land 
held by him and the defendant jointly Ganga Pei shad v Lole Nath 12 AV R 
79 AVhen a landlord sues his tenants for A/wrs po&sesoion alleging that the land 
m dispute had been encroached upon bj the tenant beyond his proper boundaries 
the burden of proving the encroachment lies, on the landlord Rhidaij v Nobin 
12 C L R 4)7 Where the plaintiff sued to tecover a quantity of land by recti 
hcation of certain survey awards which he averred demarcated erroneously 
the boundary between hi- zemimhry and the zemindanes of the defendants it 
was held on a consideration of the evidence, that his suit was rightly disrobed 
because he filled to prove the position or existence of a stream, which he stated 
was the true boundary between the zemmdines Rajah Leelanund v Rajah 
Mihetvba Narain 13 AV R P C 7 In a suit for the possession of land once 
forming a bed of a nullah, but situated in the plaintiffs settled estite R eld 
that the defendants, who failed to prove that their julkar settlements did not 
extend beyond fishery rights, were not entitled to recover possession ol any land 
which the drying up of the waterway lay bare Monohui Choudhur// v 
Nurstngh Ghoudhury , 11 AV R 272 

Carrier A common carrier in this country is liable a» ncarriei, Mint is, 
he is responsible lor the safety of the goods entrusted to him in all events 
except when loss or injury arises from the act of God or King’s enemies But his 
liability for loss or injury in respect of the goods earned may be raised by contract 
The burden of proof of absence of negligence is upon the common carrier, on 
the theory that the loss or damage to the goods is pram facie proof of negligence 
Ahhil Chan ha v Indian General Navigation 21 C L T r )G5=29 I ml Cas 2b0, 
see also 24 C 7SG = 1 OWN 207, 17 M 445, 40 C 716 - 17 C L J 039 

Civil Procedure The harden of proving that a suit is barred under Order 
2 rule 2 Civil Procedure Code is upon the defendant Abdul Qidn v Imam 
dm, 102 Ind Gas 31 It settled law in Indii that the plaintiff in a suit 
under Order 21 rule 03 Civil Procedure Code has to establish tbe right which 
he claims Mahadeo jj/mrr v Rant Praiad 8 Pat S90=A I R 1929 Pat 579 
In a suit instituted under Order 21, rule C3 the onus of establishing that the 
truisaction on which the suit is ba-sid was entered in good faith lies on the 
plaintiff nnd the cases under AInhomednn Law are no exception to the rule 
Kufcainbi v Ildal Khan 117 Ind Cvs 220 = A I R 1929 Nag 121 Where 
plaintiff claimed priority of ittnchment under s 270 Act VIII of 18">9 held 
that he was not hound to prove that he had obtained a written order tinder s 
23 i and that he had published that order m the manner prc a cri lied hy s 239 
C»vd Procedure Code 18 »9 hanhi/a Lai \ Dmanath, 17 V R 23 PI untiff 
in this ca e had previously failed in her resistance to the attachment made by 
defendant of property ns lint of her judgment debtor The defendant having 
ohtnmed nil ordtr maintaining Ins attachment, it wis incumbeut on the pi unt 
iff, who minugncd tint order by the presuit suit to prove title under the 
purchase alleged by her hy proving both the pay ment of the jnircliase money 
nnd lier po session smet the purchase nnd the lower Court was therefore held 
to have l»een wron<» in having thrown the hurdi n of proof in the suit on the 
difendint Gotnvl 1/maiam v S 'antal 12 B 270 On n cl um being denied 
satisfactory proof is required of its genuineness and the ordinary tests of evi 
deuce cannot In dispensed with because the nirties have bad certain business 
relations faual Mall v Naji/o Moodahar U 11 R (1892— 1S%) Yol II 230 
W hen n plaintiff seeks hy a suit under s 233, Civil Procedure Code to establish 
bis right to property which was nttached m execution after having faded in 
an attempt to procure the removal of the attachment, the burden of proving 
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Court Tculu Momhl \ Jogemha Kath 08 Inti Cas 3(B Where n person S 104, 

executes and delivers a convey nnca of ln<* property and also gets it registered 
and the sale deed contains a recital of receipt of consideration, the burden of 
proving want of con'adt rition for the s\le is on the vendor a J II Potter \ 

Daw Shite, 1 Bur L T 22 In a case of a formally registered document in 
which the receipt of consideration has beta lecitod, the onus of proa mg that 
consideration did not actu ill) pass is on the pait) who alleges non payment In 
the caso of an entry in an iccount hook however the onu*. i* on the party 
dieting pay man t to prove it Holla Singh v luma Mai 00 Ind Cas 730 
Cither party to a document may show that there was in fact no consideration 
though consideration w is recited therein or that the consideration was m 
reality dillerent from what was stated in the deed Krishna Inshore De \ 
j \a/nidra Bala, 14C L I 33-* In a sun for ndemption biought by the 
purchasers of the equity ot redemption, the silo deed was a registued document 
and contained an admission of the executnnt that full consideration had been 
paid but the mortgagee contend! d that the sale was a sham and without consi 
deration Held that the burden was on the executant of the deed and on people 
claiming under lum to prove tint what apparently happened did not happen 
FhUshanc Ut v laninn Pat sad 13 Ind Cis °65 (P C) = 24 0 C I'll It is 
the established pncticc of the Com is in India m eases ot contract to require 
proof that consideration has been actually teemed according to the terms of 
the contract, and n contract under seal does not of itself, in India import that 
there was a sufficient consideration for the agree meat A plaintiff however suing 
to set aside a security adimttedlv executed b\ lnm elf, must make out a good 
p n ma facie case before the defendants tan be called on to pi o\e consideration 
Kali Ptosatl Penan V Ptalad Sen 2 B L R P C 111 = 12 M I A 282 
Where in a suit by the endorsee of a hundi against his immediate endorser, the 
defendant pleads want of consideration, tho onui> is on him to prove his plea 
Qound Pam \ Manloia Sahoo 1 C L R 429 In i suit for redemption by the 
a signees of the equity of redemption the onus of proving that the mortgagor 
did not in fact receive the moneys which lie acl nowledged by his execution of 
tho mortgaged deed to have received, is inima facie on the plaintiff Muhammad 
Ahahyar v Muhammad Samiuddin A W N 1887 24 o 

Contract The paity who alleged that a contract is conditional on the 
happening of a certain contingency must prove the existence of such a condition 
by clear and unequivocil evidence him of Qanesh Lai v Fum of Debt 1(T> 

Ind Cas 2G5=A I R 1917 Lih 181 The ordinmy presumption is in favour 
of the legality of a contract and it is for those who assert that it was not intended 
to perfoi in the contract in the manner recited therein, to prove their assertion 
The Finn hanu nr v Finn Oanpat Pai Pam Jut an, 7 Lah 442 = 94 Ind Cas 
301= A I I*. 192G Lah 318 The burden of proving that there was an act 
which nmhred a contrict impossible of performance lies on the party to the 
contract who alleges it JI u eeia v Mooioodcn, 77 P R 18GG 

Contention Where on the decree ns passed several defendants were made 
jointly and severally lnble in the sub equent suit for contribution by one of 
them, it was for any defendant, who contended that he w vs not liable to pay the 
full share to pie id ami prove it The mere fact that he was a sleeping partner 
did not shift the onus from where it piunanly fay Mulla Baksh \ Katun 
Bolshy 95 Ind Cis 1007 = A I R 1926 Lah 333 In a suit for contribution 
for money admiLtedly paid by plaintiff into the Government Treasury on 
account of deftndant s shire of the revenue, where the defendants plead previous 
payment to the plaintiff the onus of proving such payment lay upon the 

defendants Mohadco v Laboiee jj/mrr 24 W R 250 Where m a suit 

between two judgment debtors to recovei money alleged to h ive been paid in 
satisfaction of decrees obtamid against them by I who had been wrongfully 
kept from enjoying his share of the properly B answers that he entered into 
possession as plaintiff^ mortgagee and plaintiff maintains that the right of 
possession terminated before the orig n of T s claim the burden was held to lie r 

on A to pi ove that it was so determined Afxul Khan v Bahadur Singh 19 ** , 

W Iv lofa In a suit for contribution by one co Bharer for recovery of excess ? 

131 
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S 104 payments of Government revenue made on belnlf of other co sharers to save 
the estate from svle, the onus was held to be on the plaintiff to prove their shores 
and the amount of revenue payable thereon Aqhoiu Bam v Iiamolu Sahu, 
W K 1864, 809 

Conversion In the case of Hindu conveit to Mahoinedanism the presump 
tion is that they follow the Mahomedan Law and if it is pleaded that 
notwithstanding the conversion there his been an election to abide by the old 
law, the onus is on tho«e setting up the plea to substantiate it by clear and 
unambiguous evidence Mahomed Ibrahim v Shell h Ibtahim 45 M 80 S e 26 
C W N 793-30 CL J61PC 

Criminal cases Where the accused give the deceased a beating the pre 
vious da} and were seen by \arious persons on the occasion it was highly 
impossible that they would murder the person neat day bheo Bam y Emperor 
1923 Lah 130 It is the fir-t principle of uimmal lan that where a statue 
creates a criminal offence the ingredients of that offence must be strictly proved, 
and that where the doing of an act without authority or without consent is made 
a criminal offence and the statute does not expressly put upon the accused the 
proof ot such consent or authority it is a necessary part of the case for the 
prosecution to negative by evidence such consent or authority Buj Basi \ 
Queen Emjncss 19 A 74 = A W N 189G 178 In a criminal case the burden 
of proof is on the prosecution under section 101 Ev idence Act ind a conviction 
must be based on evidence which excludes the theory of evidence not on tir 
cumstances of suspicion or on mere probabilities Queen Emjness v Naratjan 
Rat Un Or C 779= Cr Rg 43 of 1895 see also A hosed Ka i v Emptess 
80 L R 542 Bamasamt v Jolananda 9 M 387 Queen Empress \ Ba\ 
ktisna, 17 13 073 Queen Em pi ess v Ilaradhan 19 C °80, I anchanon v 
Empeio ? 2° C W N 093 When n person is accuse d of nu oflence the burden 
of proving the existence of circumstances bringing the case within nn v^of , th e 
general 
statue 
Queen J 
rmpies 

Custom Where a person sots up a custom in derogation of n general 
principle of succession prevailing in n locality lie has to prove the same 
u/mfom hhan v Qhulam Hauler 70 Ind («•» 311 Where in a mt for 
nos e-non of a site in a village undi i a sale deed executed by n person who 
had been in possesion of the site for n long turn tin defendant alleges that 
according to the custom of tin village the vendor had no right to transfer the 
sitf th* burden of proving tin existence of such « tu tom lies upon the defen 
daut Wirf rao \ Jiwianhaa 08 Ind (.is 192 A per on who relics on nn 
nllt 'o*l custom hns to prove that the custom exists and applies to the circuin 
inlets of tin cist Shah Mahomed v In I Haiti 2 I ih J T 170= OG Ind 
Cis 913 A sjvcnl family custom involving a di parlure from the ordinary 
Hindu law should l»e projarlv piovetl by tin person setting it up Qururu 
dntaja v SaUm audit unja » ( \\ N 33 = 27 I A 238 = 21 A 17 I* C \ 

custom oppos'd to the ordinary Hindu I m must he provul by tlio«e who assert 
it (hi if ‘i ' S hnltalas i Bun L I* 518 IstlU Im/am v A (Utah Mohamed 
A mat Hi* H 1975 V* l nj<a \ Malta nlat 9 (’ 1* I, If 47 

Damages In a mt for dann„es for malicious prosecution the plmntifl must 
in tip hr t ru tance inahi outn puma fane ca e that the defend mt hid no 
n a tin lhle or prohibit tail o for the prosecution and acted maliciously 
f 7 r d»tm V I * '// I H h ( 1 S*> 5— I'MXi) i7 1 tohendra v Surhotol hi/'t 11 
\\ j. Ml Ihnsh v Ai*/u ha it to 28 ( VII =6 C \\ N 159 Peston/i \ Queen, 
.ill 352 < l ( ) Mt Ihu x ''lit i 27 ( 052 Syama Chat an v Jhaloo G G \\ 

N 2i.ii SfirtA/i v Ihrumal 17 G \\ h 131 

Debt and Debtor Hie burd u of proving tint a certain payment was 
mil in full nnf « ti ui of a 1 hi is on the pron alleging it If-iraM hanta 
x Jihnlnt \alh 19 ( I 1 M/> It is ehaientiry law lint when a creditor 
Kucstheil 1 » »r f Till piVimntof a drbt and lh< defence |s that the ihhtor 
pa 1 1 the d hi to nnotli r jh r>on it i* for the «h htor to prov that the othi r j* r on 


exceptions in tne renal cocte is upon me neon e><* m*u *• 
tint the Corn Is should presume the absence of such circumstances 
n mine ssv I rarj Dul 20 A 109= A 5\ N lb9S 117 see also Queen 
s \ Bat Malta I at Rat Un Cr C 820 
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had or had been held out to the debtor by the creditor as hiving had the authority S 104. 
of the creditor to receive payment of the debt on behilf of the creditor Muham 
mad v Les Tanmes Lyonnaises, 49 M 435= A I R 1926 PC 34=31 C W 
N 1 When a debtor pleads tender of payment as a ground for not being 
siddled with interest, it is for him to prove such tender Ranee Shurut 
Soondwee v Collector of Mgmensmgh, 5 W R Act X Rule 69 If a debt is 
proved or admitted, the burden of proving payment lies on the debtor Mobat iL 
\ Sena Rama, 35 P R 1807 In a suit by a creditor against the son of a 
deceiscd Hindu, it cannot be laid down ns a general rule thit the burden of 
proving the nature of the debt lies absolutely either on the creditor or on the 
son Mamraj v Balaso , 16 P R 1878 Where m a suit on a bond, the defen- 
d int pleaded want of consideration held, he w is not relieved of the obligation of 
establishing his case by the fact of an admission of the plaintiff that the actual 
consideration was different from that described in the bond Lai Singh v 
Ghailram, 15 C P L R 24 The burden of proof that a creditor by agreeing 
to an arrangement whereby a firm indebted to him conveved to two of the part 
ners thereof certain property in trust to pay off his and certain other debts and 
thereby released the remaining members of the paitnership lies upon the pirties 
who were originally liable to such creditor Kalaif han v Madho, BN W P 129 

Declaratory title In a suit for a declaration of title by plaintiff who had 
been away from his home for 40 y ears it is incumbent on the plaintiff to e*> 
tablish his identity and his title by strong and cogent evidenco and if he fails 
to do so the suit is liable to be dismissed The dcfenihnt is not under my 
obligition to let in rebutting evidence if the plaintiffs cisc is it&elf unsatisfac 
tory Abdul Soian v Lak*hmi, 50 Ind Cas 870 The plaintiff in a suit for 
immovable property must rely on the strength of his own title and not take 
advantage of the weakness of his advcr-ai \ Futteh Khan v Badan 71 P R 
, Slega v Sada Ram, 66P h 1S67 Where a plaintiff seeks to he dc 
dared the proprietor of land, he must make out that title iffirmatively Rasso- 
jiadav Sitiarana 2 M H C 171 A plaintiff must succeed, if at all upon 
the strength of his own title and not by the infirmity of his opponents Rahum 
tulllah Sahib v Maliammcd, 8 M H C 63 In a suit for declaration of plain 
tiffs reversionary title as heir to his uncle’s property ind foi the reversal 
of i deed of sile from that uncle set up by tho defendant the onus was held 
to be on the defendant Bijkunl Nath v Ginsh Chundct, 15 W R 96 When 
the pi untiff could not produce the document on which ho rehes owing to the 
fact that ho was not a party to it nnd could not from tlie circum«tmces of 
thp case, hive obtained possession of the document or of a copy of it, while 
the samo cucumstanccs would leid to the inference that the defendants ought 
to bo m po session of it then it would be enough for the plaintiff to make out a 
pi nna facie case so as to throw upon the defendants the burden of proving 
the document by primary evidence or by sicondary evidence on properly account 
ing for its non production Ram v Raghu, 7 A 738 

Dedication In a suit for a elcclintion tint a certain property is » caqf the 
onus is on tho plaintiff to prove that the property has been dedicated as uaqf 
Rahim v Channan, 55 Ind Cis 210 

Deeds In a suit to set aside an order of the Small Cau-.e Court in which 
that Court had held til it a c» rtam Kobala was mala fide, the onus is on the 

J lmntiff that it ha-, Itoen executed bona fide I han Chandra v Rikunuddui 2 B 
i R A C 326 N — 10 R 412 \\ here it is found on the f ice of i deed 

creating a trust tint tho tr ins ii lion is bona fide it is for tho creditors who ini 
pugn the bona fide nature of the tru t to prov c their plea KaAtcshtnrcc v 
Krishna Kamitu, 2 Hav 057 \\ here certain deeds are duly executed and 

dulv registered the burden of proving that they are not re il tran suction lies 
on those who allege the same Sham Chand v Prolan Chandra, 25 C 78 (P C ) 

= 21 I A 1S(>«1 OWN 591 = 7 Sor 217 Manun Singh y Inadul 12 A 
023 A benefit liemg conferred on a per on «t Hiding in a confidential relition 
towards another every onus is thrown upon the person filling such n fiduciary 
character townrds another of showing conclusively that he has acted hone tly, g 
nnd bom fide, without influencing the donor, who has acted independently of f 
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S 104 him Wajtd hhanv Euaj Ah 18 C 515=181 A 141 (P C) The genuine 
ness and due execution of a bond docs not dispense w it li tlic nec< ^nl) of proof 
of consideration therefor Baboo Ghansham v Ghulotnec, W K 186J, 197 
Where the executant of a mortgige deed denies receipt of consideration in a 
euitb ised upon the mortgage, having however, previously admitted receipt 
therefor, before the Rcgistrj Officer, the burden of proving non receipt of 
consider Uion would not be shifted on to the plaintiff by the mere circumstmccsj 
that the plaintiff hid not mentioned the bond or the interest iccrumg thereon 
in the income tax returns submitted h> him Ah Khan v Indo i Pars/iad, 23 C 
950 <P C )— 23 1 A 92 In a suit upon a bond containing an acknowledg 
ment by the executant ot the receipt of the whole sum in cash where it i* 
prove l that only a part of the sum has, been received bj the defendant the otm* 
is on the pi untifl to prove m some other wav the adv ince alleged by him 
Lala Lai shim v Kaytd 1 C W N 83 (P C ) 

Easement Where in a suit for possession, the defendant claims a right 
of easement the onus is on him to establish it Duni Chand v Kt^amuddin, 
26 P L R 301 Where in a suit for injunction the defend in t sets up that 
he had acquired a right of casement the onus is on him to prove th it he had 
acquired an easement Bi\a Ham v Brij Lai, 2G P E R 42 ■= A I R 192a 
Lan 207 Where in i suit tor possession, the defend int claims a right of 
easement the onus is on him to estehli h it, Dum Chand v Nixatnuddin 26 
P L R 301 Where the right to have a way of water course over cutain land 
is disputed by the owner thereof ind m order under s 532 of the Criminal 
Procedure Code, hi» been passed by the Magistrate in f ivour of the per-on 
claiming the right, the fact of sn^h an order having been nude will not be 
sufficient to relieve the latter from the onus of proving the claim in n sub e 
quant suit bv the owner to estiblish his right to the exclusive uso of the land 
Obhoy Churn \ Lulhtj Monee 2 C L R 555 In an ejectment sup, the de 
fendant in possession though a trespasser is entitled to require the plaintiff 
to prove that he has a superior titfc ICaht v bar^u 10 B bO 3 In a ca*,e where 
an easement is claimed over deft ndants vratn the plaintiff is bound to establish 
that he acquired it by grint or uses 1 Itgluaj Singh v liashdharee Singh 17 
W R 281 In a suit to remove certain out let" in one aqueduct, on the 
allegation that plaintiff is entitled to exclusive user of the witer, held that the 
plaintiff was bound to make good the title allegt d Omnefv Iushen 3o W 
R 83 

Ejectment A\ here the plaintiff pleaded th it he w is a raiyat m<l sought 
to eject the defendants who were iccording to him under raijnts Held that the 
plaintiff had to provo how he was cntitleJ to poa cssion in other words, bon the 
tenant} came to an end The initial onus js on the plaintiff b> virtue of &s 101, 
102 and 109 of the Evidence Act to prove this and it is only liter that is done 
that the onus is shifted on to the defendants to provi iircumstanct s disentitling 
the plaintiff to the relief sought banruddtn v bcthebulla 32 C W N 100=105 
Ind Cas 857 = A I R 1927 Cal 900 In a suit for ejectment evm though 
the defendant has no title he can still put the plaintiff to the proof of his 
title and the plaintiff Ins still to show tint the title deed on which he relies 
ns havin e given him a fitlt superior to tint of the defend wt is n valid one 
T cukata Subha Jlou v I iqncsuotadit 110 Ind Ca 5>4 = (1928) M V N 
33G»A I R 1923 Mad 8iO It is not the law tint became the d( fendant in 
nn ejectment Pint is found to bo n tenant of some land under the plaintiff, 
the burden of proof is can on the plaintiff to establish th it the laud he seeks to 
recover i" out side the nnanev of lh« defendant hafnt Sheikh v Sachmdra 
Ktttnar 91 Ind Cas 761= V I R 1926 Cal 5*9 In a uit by the recorded 
tenant to eject the eub-tenant where tin latter plead-, that there was no relation 
slnp of 1 ind lord and tenant between him and the recorded tenant, the burden is 
on the deft mlant to show that he did not hold the land from the plaintiff 
Is ii or Dm v Vhaiu L R 5 A 212 

Tin plaintiff an occupancv tenant sued to eject a eub-fenant Jlcld that 
since tin plaintiff was still recorded n3 occupancy tenant the burden of proof 
certain! r was bn the dt fendant who asserted tliat his occupancy right had been 
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extinguished Aihiq Ah\ Ajodhta, L I? 5 V 97 (Rev) see nl c o Umad Ah v 104 

baduttlfah h II 5 A 2b 1 (Rlv ) Where in a suit hj a person a** owner of I mil 

to iject the defend »nt the litter sets up the existence of a tf n inc> entitling him 

to retain j>o*» ession, the burden is upon him to prove the n \ture of his tt nancy 

and Ins lights to remain m possession Probodh Chaniba\ Bnsmha, 71 In cl 

Cas 319 Where the recorded tenant of a holding who has been paj ing rent 

to tlie landlord brings suit to eject his sub tenants md the latter sets up a 

claim of occupanoj rights, the onus of proving the right is upon them Ttdshi 

v llaghubn LRU 51 (Iuv) A\ here the plaintiff alleges his pnorpo session 

mid subsequent dispossession b> the defc ndant the burden is primaril) upon 

him to establish that he was m possession within tho statutory penod Khrdon 

Lal\ Kajendra Kaiain 29 C L J 259 = 51 Ind Ci« 70 In a suit m eject 

ment where the ownership of tho pluntiff is proved and the defendant sets up 

a right of permanent occupmcj the burden of proving such a right is on the 

defendant Rangasamt \ Guana Sambandu, 22 M 261 

Enhancement of rent In cases of enhancement of rent, onus lies on tho 
landlord to show that he is entitled to such enhanccmci t Bnendia \ Ah 30 
C L I 605, Hems Kah, 2b C 832 llaj Krishna v Kali, 0 B L R App 122 
llama Kath v Jotc Kumai 11 C I II 6/1770 v Banesiiai, 24 C 251 But 
when in such l suit the tenant pleads that no enhancement should he granted on 
the ground tint ho is a tenant at fixed rite, the onus is on the defend mt to 
prove that he is such \ tenant Giulm v Bnjnandan, 5 C W N bbO 

Execution Under section 102 of the Evidence Act, when once the exccu 
tion of a document is proved, if a pirt> alleges circumstances that would md e 
the document not binding on him it is for him to prove such circumstances 
Kudina Km up v Veeran Kuth/ 110 Ind Cis 14o Where the execution of a 
docvuwmt wdmilted thw owns \a on the executant to prove t\v \t he elwl not 
understand its term 0 , even if ho is m illiterate person Chandra Mai v Mahmud 
Nassau, 27 P L R 641=97 Ind Cas 71 = A I R 1926 Lah 692 Where in a 
suit on a mortga 0 e bond alleged to l>o lo«t the defendant denies execution, Ins 
alternative pica of paj ment docs not amount to an ulmission of the mortgage 
sufiicient to relieve the pluntiff from proving tho loss of the origin d deed and 
to entitle him to sue upon a eopv of it Mohammad v Zahur 24 A L J 964 = 

97 Ind C\s 82 The onus of proving that a recit ll in a bond is wiong is on 
the executant of the bond I'nm of Giilab Barn Lehri \ Gantja Samp, 27 
P h II 160 = 93 Ind Cis o()9=A I R 192b Lab 299 An ulnu sion In the 
defendant regarding the putting of i signature or n thumb mark on a document 
does not amount to an admission of execution so as to shift the burden of pi oof 
on the defendant 1 his is specially c o where the defendant pleads 'hat when 
he signed the document it wis hlanl Pirbhu v Tula Ram, 20 A L T 
672 — 1)8 Ind Cas b09 A person to whom a decree is tran«fimd nnut prove 
hts title to execute it if his title be disputed Gancsh \ Chundcc, 6 W 
R Mis 126 Where in execution of a elecrce a share of an cstUe is sold 
and the representatives of the puichaser absorb more land than belonged to 
that share anel bring a suit to declare their right 5 held that there should have 
been 1 clear finding n-^ to what was the extent of the J» ire originally purchased 
and that, in determining the claim of the repn s« ntitives to the increase, the 
burden of a verj distinct nature should be laiel on them Utnovoornaw Rat 
bulla 1 , W R (1861) 131 

Fraud The burden of proving the fraudulent nature of the transaction lies 
ordinarlj on the person who seel s to impeach it Laehmi Naiain \ Mt Na a fill 
Falima 94 Ind Cis 927*= A I R 1926 Oudh 501 In a suit to set aside an 
cx parte decree on the ground that summons was not dulj served on him, the 
burden of proof is on theplaintiff Muhammad Dm v Bern/ <C Co 80 Ind Ca 
736 W here n paitj attacks the validilj of a regi tered document on the ground 
that it was not registrable in the place where it was done and proves that there 
was no such plot ns the one in the legistration ana or th it it did not belong to 
the part}, then the onus is on the other party to show there was no fraud on the 
registration law Ml Kmjay Bnai, 26 0 C 336 = 73 Ind Ca= 13 The persons 
who seek the interference of the Court on the ground of fraud should prove 
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it Bishen Scthu v inmote Pandci/, AWN 1882, 10 In a suit against 
** purehacir to set aside a sale in execution of t decree on the ground of 
fraud, the onus lies upon the plaintiff to make out tint the sale vets fr unlit 
lent Rimyah v Imiian 1 B L R S N 20 AVhcrc the defendant 
tlleged thi t plaintiffs assignment avas fraudulent, the onus was on hint to 
pro\e that the tian«actson was not bona fide Lalbehai i \ Sruiatk > A B L R 
A t 73 Note It here a decree holdei an a suit to ( stabli«h his claim to ctrlun 
property as, th it of his judgment debtor, alleges that the deed of sale conveying 
to defendant was fraudulently executed held that the decree holder w ns bound 
to prove the fraud Lain Rudra Prasad v Buiode Ram 3 B L R A C 71 (note) 
= 10 IV R 321 It hen a man has committed a fraud ind has obtained property 
thereby, it is for him to show that the person injured by bis friud and suing to 
recover the propeity has had clear and definite knowledge of those facts which 
constitute the fraud at a time which is too remote to allow him to bring the suit 
The mere fact that somo hints and clues leached the injured party which perhaps 
if vigoiou 1} and acutely followed up, might haye led to complete knowledge of 
the friud is not enough to constitute a clear and definite knowledge of it 
Rahimbhoy v Chailes , 17 B 341 P C =20 A 1 

Good Faitk The burden of proving the good faith and fairness of i 
transaction is on the person who claims benefit thereunder Qunabai v Motilal 
39 Ind Cis 625- A I R 192o Nag 398 

Government revenue In a suit for contribution foi money idnutted'y 
paid by the plaintiff into the Goyernmenf treisiuy on account of the defendants 
share ot the revenue, where the defendants plead previous payment to the 
plaintifl held that the burden of proving such payment was upon the defen 
dants Muhadeo v Lahore , 24 IV R 250 

Guardian and Ward Where an alienation by a e uardixn is questioned 
by i minor after attaining majority the onus of proving that the transaction 
w is for necessity is not alw iys ind necessarily very heavy on the defence mm 

if it is established that the consideration for the alienation impugned went in 

discharge of previous debts and there is evidence th it some of such debts were 
contricted to aivc the minors, cst »tc the burden of proof though in the first 
instance it 1 iy upon the df fence, is shifted on to the minor and it is he who 
must ^how that the alienation attached by him was not for a purpose binding 
upon him Kuihna Rao v Pnnday 2i Ind Cas 42b , see also 

I lanuman Pcrshad Pandaifx Case G M I A 39-^> , Styad Loolf Hossems Case 
2 A W R 424 Oomed Lai v Hum Lai 6 S D > R N W P Gil, Sardat Rupal 
v Bilif mil Singh 17 Ind Cns GGG=17 OWN oO"- P G 


Hindu Law— Adoption Where the pi untifT w ints to have the adoption 
by the widow set a-ide is 1 m mg without authority the onus he® upon him 
Jhndi/alx Ron hn\lo LhoontuJ 24 N\ R 1V)7 In a >*uit for po ession of land 
bv the plaintiff seltui„ up a title by adoption it lit s on the plaintiff to prove the 
fact of adoption Jana v Vohamda S9 I* R 1893 


Hjndu law— Alienation by Hindu widow Wliew the validity of nhena 
non by a Hindu widow is the quo tion for tlu consideration of the Court the 
onus of proving the hoc * ity for the alienation rests with the alienee Dharee 
Singh \ Ilineoomartc, 1 Ind lair O S 99, A it ml Coomcr v Gant,a Put sand 
10 I\ R 91 Jhnahl v ladah Chunthr, C-or 119 8 0 in cases of dienntion 

bv a Hindu widow when the legal ncces iLy tlurcfor is rjuestiomd atsexjs 
tenca mu t ho shown by tin partv Minding on ths conveyance Bissoiiat/i v 
I all Bahadur I \\ U 217 Lain Inn v Indur 18 G \\ N 610 (P 6*1-76 
A 187 , Aahahuhorc x f pewit a 2G C W N 322 (P C) JIart v Ann 19 C 
\\ 2s 170 (P 6) hatlhahshnrc v Mirtounjoi/, 7 A\ R 23 , Debt Itosud \ 
(tolap hha jat HM 721 (P B ) 

flu onus of pr iv mg due execution of n document purporting to hate been 
M„ned by i Hindu widow Ins upon the plaintiff* (creditor) who relies upon the 
ngwviuri of tlx widow binding the e tat« wliuh she represented Jnmlarun 

^ \fwil<i 19 ( J49|PC)wJ9J A 1 In thecae of mortgage bv n Hindu 
widow the onus jirofawi lies on tha. mortgagee to jirove, hret that the charge 
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on the estate wa-> the act of tho widow and second!) tint the debt «o charged S 104 
was a competent act of the widow Cavaltf Veneata \ Collector o/ Alicmhpalam 
10 W R 47 P G=lt M I A 619 So in a suit bj hen of a mortgagee 
ngunst a Hindu proprietors heirs m possi -*sion after the death of his widow 
to enforce n mortgage bj her, the burden of proving the mono) to have bten 
advanced to the widow for the purpose justified by leg il neussitj is on the 
plaintiff Mahe*htir Buksh v Jlatan Singh, Ji 0 7GG P C=23 I A 57=G M 
L T 127, Sham Sun flat \ Achan 21 A 71 (P C) = 2C W N 729,/imj/mv 
Mahomed, 10 B L R 1 P C , Jagt-ahu v Rad ha 5 P L J 287 Where after 
a widows dt Uh the reversioner sued the donee for the possession of the house 
the burden is on lilt donee to pro\c that the widow hud, when she executed the 
deed of gift such absolute right of ownership as would entitle Ik r to alienate 
and deal with the property in nnj manner winch would go bevond her life 
interest Qanjtat fiao\ Run Chundei, 11 A 29G 

Hindu Law— Alienation by manager or guardian W here a person ifter 
attuning inajontj, questions as to the sale of his propeity b> his guaidi m during 
his mtuorit) the burdui of proving tin bona Udcs lies on the peison who upholds 
the purchase Hoop Raiain v S njadhai 9 W II 297 Hie leading cast, on 
the subject is tint of Ihinooman Piowl Pundag v d/ussf Baboi t Muma/ Koon 
nan Gal I A 391— 18 W R 81 There then I or Iships of the Pmj Council 
laid down the following rules (1) The power of the manager of an infant 
heir to charge an estate not Ins own is under the Hindu law i limited and 
qualified power It can onlj lie c\erci'*ed ri„htl> in n case of need or foi the 
benefit of the estate (2) But where in the particular instance the clnrge 
is one that a prudent owner would make in order to benefit the estate the 
bona fide lender is not affected bj the precedent misin magement of the estate 

(3) 1 he actual pressure on the estate, tin, damage to lie asserted, or the benefit 
to he conferred upon it, in the particuhr instance is the thing to he reg irded 

(4) i he lender is bound to enquire into the necessities for the loan and satisfy 
himself as well ns he can with reference to tin parties with whom he is dealing 
that the manager is noting, in the particular instance for the benefit of the 
estate ( r ») If he does so enquire and acts honestly the real existence of an 
nllegid sufficient and rensonnbl) credifed nece&sitj, is not a condition piecedent 
to the vahdif) of his charge (G) Under such circumstances he is not bound 
to ste to the application of the monej ’ The sune rule is npplicible in the 
ca«e of an alienation by the luirla of a joint familj propertj Nanai Na » v 
Rio haghunalh, 41 A 571 P C =23 0 W N 700 

Hindu Law— Alienation by Shebait “The authority of the « diebait ol an 
idol s estate would appear to be analogous to that of the manager or an infant 
heir Pro<tunno v Qolab 2 I A 145 151 = 14 13 L R 450 = 23 W R 253 
Abhiram \ Shnma Charau 11G W N 1(P G) 

Hindu Law — Inheritance Where a man comes forward to claim a 
piopertj by right of inheritance, in the absence of acquiescence bj the defen 
dant, he must establish Ins descent and legitimacy Chandan v Dhabhuli Singh 

30 I ml Cis 220 

Hindu Law — Joint Family The question ns to the ojjms cleirlj depends 
on the pleadings of the pirticular case owns is not an invariable obligation 
resting on a part) to a suit fixed and pre-determined b> rules ot evidence It not 
onl) changes according to the nature of the pleadings hut it frequenllj changes 
according to the progress of the evidence It is true that the normal condition 
of a Hindu fnmil) is joint and that in law there is i presumption to that effect, 
hut such a presumption maj vanish altogether in certain circumstances , i n 
other circumstances it maj become very weak and again it maj shift at one 
stage of the trial from the shoulders of one part) and be hxed on the 
shoulder^ of another Sa joo Prowl v Deodat Lai, 4 0 W N 959=105 Ind 
Gis 410-A I R 1927 Oudh 199 

Hindu Law — Partition Where m a °uit for possession on the ground of a 
prior partition the plaintiff prove-* severance of interest, it w ill be on the defen- 
dant, who ^eG up a ease of some of the brothers remaining joint to prove that 
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plea Ghalln Lakshnalka v Bala llan^appa. 91 1 ml Cas 2S5=A I R 1026 
Had 388 I he piesuniptton of Hindu law bung tint a partition is complete, 
when a party *nj,s aoino lands were kept joint the burden of proving it 
lies on him Taqannath \ Bobu 81 Ind Gas 1039 see also Vaidmnata 
32 31 191 Ranqamt v Sudmajultt 31 31 L J 472=39 Ind Cis 52, 
v in/asuaim Ballnskna y Raja 27 Ind Gas 73b = (1915)3I W N 17 The 
normal slate ot every Jhmdu fumly is joint Presumably every such family 
is joint tn food wor&lup and estate In the absence ot proof of div (Sion such 
is the legal presumption but the members of the f unify may sever in nil or an) 
of these thiee things Dconaiain\ Aqyan 31 G W N 53, , Neelhislo v Bir 
Chamba 12 31 1 A 523 5i0 = 12 W It P G 21, Tantclx Todhesteer, 
19 W R 178 Qobmd v Doorqa 22 W R 248 Ganjendai v Sen dm, 18 A 
176 hatama Naurhatirii v Bi/a of Shun Ganqa 9 31 I A 539 Barnanun 
v Cliondhnt y 14 C h J 183=12 Ind Gns G Nayeshai v Q (mesh a 42 A 
368, 381=47 I A ">7=38 31 L T 52L = 22Bom L R 59 


Hindu Law — Self Acquisition When an acquisition Ins been made with 
the assistance of a joint fumlv piopertv which jield some income though not 
substantial the burden of proof is on him who asserts the acquisition to be 
separate 5 ulhnnndan v Bri/nandm 1923 A 574, Abliaidat v Par tap, 3 
O V N 40 , Jlordat v Dhandm 84 Ind Gas Kill, Ilamaiayan \ Suicsh 
1925 P 101 Si real ? Ihndii Lnu 312 

Hiudu Law— Stridhan A Hindu wife seeking to exempt propeitv fiom 
re-poiisibilit> for her husband s debts must clearl) prove tlm* she had stridhan 
and that she purchased the property with her selfacquirtd funds Btojomohan 
\ Radha humaiee W R 18G4 GO 

Hundi Where a hmuh is not presented for pnjment and the drawer 
withdraws the money after manv da) s the burden of proof lies lieavd) on the 
payee to piovc tint the drawer did not suffer any Joss and the circumstances 
will be very octoptionnl m which be could prov* that tht drawer cotiM not 
possibly have sulh red an) damage nnd burden is certainly not discjiargul by 
the oral admission ot tl c defendant drawei that some tunc or other subsequently 
begot luck hi- money Iihd t I al \ Raghuhir 23 A h T SGl = S3Ind Gis 
915 = A 1 R 192 > All Sll 

Income tax V hen an assessor states tb it he has no income from a cert im 
-ourc< and oflm rs of the Income tax dipirtment disbelieved him it is for them 
to prove tint lu lias fulfil income ind not for Inin to prove the contnry Any 
n »es imnt In e<l on the in ibilitv of the ns < sset to prove Ins negative statement 
and on gi neral n« uinplion only «■» bad amt should be c mu lied line Ihdinu 
Jnya Chnudhmy 79 1ml <_ i* tl i=5U C 907 -A I II 1921 Gal 31 7 

Insolvency In a suit agnm«t an insolvent ami the Official A*sigiim for 
lb* sil* of morlgagtd pronortv thro/iMsis on tlie plimtdl to »-liow tbit ti(l< 
deeds in Ins pns * »ion nit* r the insolvency wer* dtpo ited with him ns security 
In fon nlju lu-itiou Mill rv l/i dim Pis 23 f A lull I be burden of proof 
of upportmg n purcha e from tin i»«olv« nt of tin whole of Ins assets just prior 
to tin m oIm nev falls on tin p* rson cl inning that the purcha i can tmd Ue 
I t C Vr/iav 22 C W Is U' 


Insurance A claimant timhr n Ide-poky mu prove tlm the age of the 
m ured h tomatlv giv* u Oriental ( toremmm • Is turan^e Co v A travinha 
2 i M 2ul Hut no such o«»< is ca t uj>on tb* claimant when the bus |,« u 
pr >ved nml ndmittM bv tb* cmipinv in writing II, nl 


Inventions It i» for the p. rson who cl urns an exclusive privd* go u n d, r 
the Inn »n »»>s Vet to prov* lint tb facts a, i nbiJ, i nt,tk him to the 
privily* cl unnsl Iljnt Mill* C i v Mmr !/»// ■* ( uni}>nnt/ 17 A 49«l 


Jurisdiction It 
« t lunn t 'ml ( >urt 
A mu ir inn P nit 

tl H) / l *;* V ’Dm 


isf>r»b< party who m * ks tootm tlie juris b< tioti of tb 
!>< Lit.lish njit to d . o Ih.tnri I / „, tJorf s 

m i/i Ini Cm 121 U, Ml x II Am, I'lJ^ I 121 
j/ 2 U <"2-f In 1 (.as 2J 
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Lakhiraj and rent free laud Wheie the question in a case is whether the S 104 
lnnil m question is within the geogriphical limits of the village belonging to 
the 7emtndan of which palm was grin tea to thp pntmdnrs and it is proved that 
the lands are leallj within the ambit of the Milages mid where the defendants 
cl u in those lands ns NisJar Puattoi, the onus rests on the defendants Abdul 
Ban v Hnshilesh, 49 C L J 516= A I R 1929 Oil 459 


Land Acquisition Where a public both seeks to acquire under the 
Land Acquisition Act, nnj portion of a block which is structurally connected 
with the main block the onus is on that body lo show that the portion is not 
reasonably required for the full and unimpaired u*e of the bouse Venhataiat 
nam \ Collectoi of Godat on, 27 M 3oft 

Landlord and tenant In an ejectment suit the land holder came into 
Court with the allegation that the tenants hrnl cut his tabi crops The tenants 
alleged that the crops were theirs The lower Court placed the burden of proof 
on the defendant Held that the brat issue should Ime been whether the labi 
crop was shown bj th* plaintiff and the burden of proof should be thrown on 
the pi untiff Held also that if the burden is wrongl) tin own in such cases the 
decision is liable to be set aside Ralhu v Qopal 13 R D 8G2 In the case of 
a tenant at will buiden is on the tenant to proie th at tenancy is closed Maho 
med v Sadih, AIR 1925 &md 36 In proceedings for appraisement of crops 
when the landlord falsifies accounts m order to clum u larger amount for him 
self the onus is on him to show what the actual >ield is Bhtmeshuanx 
Suthdeo, 6 Pat L f 419=85 Ind Cas 566= A I R 1925 P 505 When a 
tenant of lands in India in a suit b) his landlord to eject him from them, sets 
up a defence that he has a right of permanent tenancy in the lands the onus 
of proving th it he has such a right is upon the tenant nnd proof of long occu 
pation at a fixed rent does not satisfy the onus Nainnpillai v Ramanalham 
47 M 337 = 511 A 83 = 46 M L J 646 = 22 A L J HO Where a tenant 
sets up adv erse pos^ssion agunst his landlord, nnd the Re\enue Record* show 
him to be a tenant, the onus is not di-^harged bj the fact that the rent which 
he paid did not exceed the amount of revenue nnd the cesses Ram Das v 
Chandi, 69 Ind Cas 3G3 (1) 

Legitimacy Where a person claims under section 112 of the Lwdence 
Act* to be the son of a deceased, h~ must prove that he w is born within 2S0 daj s 
after the death of his father, the burden of proung the non access of the 
deceased nnd his wife lies upon him who impugns the legitimac) Narendra v 
Ramqobmd, 1 Bom L R 213 Where a person is born 2 23 dajs after the death 
of his father, the burden of proof that he is not the son of his father lies on 
tho-'C who contest Ins legitimac) tnlol v I uchmia, 5 Bom L R 477 It is 
upon the person who clntms to be the legitimate i=suc of his parents to bring 
forward satisfncton eudence in support of their marriage In such cn*-es no 
certain inference can bo drawn from the evidence ns to the conduct of relations 
nnd friends Thai tn 1 min/ v Nan ah Ah 9 Bom L U 26-1 = 5 CL T 1 = 17 
M L J % 

Limitation The burden of proung that n pajment was made which woull 
enlarge the time under the Statute of Limitation is upon the plnintifi who claims the 
lienefit of such payment Barada Kanlo Roi/ v Jahndia Rath 49 C L T 5G0 
In a suit to recover possession of lands as heir, where limitation is pleaded, 
pi until! inu*t prove hts possession within 12 j cars prior to suit Bhtloo \ j! folln, 
‘I W R 251 , Jarjadamba v RamHiandra GW R 327 Duiobandhu v James 
fbrlontj, 9 W R 155 Rcdarnath \ Mohr«h 1 W It G7 In all actions for 
cjictment where the defendant* are admitted!) in possession, and a forhon 
when the) had been in possession for a great number of )cars, and under n 
claim of title it lies upon the plaintiff to prove his own title Mohtma v Mohe*h 
ICC 573 = 10 I \ 23 (P C) 

Kalicious prosecution In an sution for malicious prosecution, it lies upon 
the plaintiff to make out n prima fa^ie case of malice nnd want of reasonable and 
probable cause Ixforo the defendant cm b«. tilled upon to show that he acted 
oona/tde and upon re uonablo grounds, b-do \ mg that the fact* wilhm his know 
1 12 


r 
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ledge constituted n valid charge Mohunl Oonr v Tlamqnb Das, GBL K 
371 — 14 W R Id"), Aghor v Radhika, 11 \V R 339. Qanesh \ Mnngeram, 1" 
WRPC 283 ' 


Marriage It is for the person who says that a mnrrnge took, place to bring 
forward satisfactory evidence m support of the alleged marriage when there is 
no documentary evidence in support, and no ceitain inference can be drawn 
from the evidence as to the conduct of relations ami friends, the oral evidence m 
the case being wholly untrustworthy Atujad \ Kabul Ui 5C L J i (P C) 

Meicantile Usage Where a contract is alleged to be an "office dhsra and 
where the office dhara lefeis to the practice of certain firms ns seen in printed 
foims used by them a plaintiff relying on the term '‘office dhara mu t produce 
and prove the printed forms above mentioned Dassomal v Rim Chand , 86 
Ind Cas 3G4=A I R 193 d feind 80 


Mesne profits Whire mesne profits me claimed by a person out of posse9 
Sion be must in the first instance give some evidence of provingpmna facie that 
the piofits were somewhere about the sum he alleges and then the burden of pro 
Ving that the} were less shifts to the other side Jailnhao v Lai Faille Singh 
20N L R 02 =*75 Ind Cas 820=1924 Nag 117 


Minor Where a deed is executed b> a p< rson who alleges hmi«elt to be 
a major at the time of execution, a heavey burden rests upon him or his 
representatives when tho> set up the defence of minority Sadiq Lai v 
Joyhshore 47 C L T 028 = 32 C W N 974= A IR 1928 (PC) 152 
The burden of proving that a particular deed is bad on the ground that its 
executant was a minor at the time of its execution lies on the person who 
makes tin allegation Minina Lai v Kameshoi Dulla 114 Ind Cas 801 = A I 
R 1929 Oudn llo The burden of proving that the executant of a document 
19 n minor lies on the person alleging it Sana Pi o sail v Joh Piosad o 7 ind 
Cas 445 = L R G All 283 = 47 A 493 -A I R 1925 All 6S1 In a suit brought 
on the basis of a contract, the burden of proof lies on the part} who asserts that 
he was a minor at the tune of con t net Khanhadal v Debt Prasad, L HG AU 
219 = 87 Ind Cas 778 = A I R 1925 All 399 Sma/ v Toh Provad, L R GA 
283=87 Ind Gis 44 .=-47 A 493= A I R 1925 All GS1 Karam Singh r 
Chianti 22 A L T 40l=79lnd Cas 94o V hen the validity of a contract 
is questioned on the ground that the executant is a minor it is for the plaintiff 
to establish b} pinna facie evidence that the contnct was \alid and entered into 
bv a person who nas compttent to do so Bachcha Lnl \ Bosun king, bb Jnd 
Gag 814 = (1922) AH 240 Ft is on the executant of a deed who pleads that 
he was a minor on the d ite of the execution of the deed to prove his plea 
handhai v Mohammad 03 ind Gas 52 > A lamulullah v Qojiaj, 53 Ind 
Cis 130=0 O L J 376 


Mortgage Where a mortgage deed contains nn admission of receipt of 
con side ration before the ^ub Regi trar the onus is upon the mortgagor to dis 
prove bis admission Ooimdapjia v bontal, 109 Ind Cas 149 W here land is 
mortgaged without possession and po session sub equentl) given to the mort 
gagee the burden of proving that the tran iction bj which possession was given 
was an out right sale lies in the fir t instance on the mortgagee Mating Pua v 
Mdtntq I o 8,i 5 Rang 0GS W here joint family properties are mortgaged at « 
hiji rati of interest the mortgagee inu«t prove that ihe rate is justified mid that 
there was necrssitv for the same Ardor \ath v Bhikhnn Singh 92 Ind Cas G79 
In a suit for redemption tin onu* taon the plaintiff to prove the mortgage he set 
up » t that it was still suhsisting Bmda\ Saidata 1'rosad 9j Ind Chs 915 
Whin a mortgagor admits execution of a mortgige-dtal it is for him to prove 
that In Ins not rrcated thp con nlemtion recited in the deed Jiua Ram \ 
Ihanda ^mqh, 92 Jnd Cn« MG \\ lien land is mortgaged without possession 
and sub tipientl) po*se ion jn ea to the mortgagee the burden of proving that 
th» tninsfinn which pos e» n»n waspiwn was an out right salelmson the per on 
alln-uiE it. A r UiHU/ Ttjmy Mihomed ha<nm J Rang 367 = 90 Ind Cn« 
1011= A I K. 192 » Rang 177 Where the rate of mtere t is u uallj high, 
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the bunhn lm on tho mortgagee to prove lint then, was necesoitv to borrow § 104 . 
at =o high n r\U ixtijor Singh v Mxlhura, 87 I ml Ga 1015- A I K 1925 
Ourih 750 Onlinirilv tho ow« is on tho quondam mortgagco to prove the 
validity of tho foreclosure proceedings It (toes not cens* to he so simply 
because, there wai an entry in the rector tint mut ition had been effected 
in favour of the mortgager huUlu v Surati, 26 P L It 751 Where the 
execution of the mort 0 ago document i>> admitted but it is pleaded it was hcti 
tious and inert,!) n sham the ont/v of proving it lies on tin part) who sets it 
up Chhidu v Dctrajt 21 A L. J 791 In a «uit for redemption tho burden 
of proving a mortgage is upon the mortgagor Uaniji \ Alihan I al 71 Ind 
Cn 651- 1923 AH Ill 

Notice Where the defendants led evidence on the issue as to notice 
the) cannot be sud to have held biek their evidence becati e of the 
imno ilion of tho onik on the other side Ladha Run v Jmda Run, 1921 
I in 339 The burden of proving a purchasing without notice of a prior 
mortgage or contract i« on the •«uh e cquentpiirchi‘*r and the rule is the «nme 
for moveable a-> well ns immoveable property J Jaung v Ba/tu 75 Ind Cn 
32S-2 Bur L J 03 » 1923 Rang 153 The burden of proof of tho giving of 
notice of tho inquiry into the conduct of a person lies on the mthonty holding 
such cnnuirv Rangasicanu v Sc than, 1 L W 611 WMitro there i*> an afli 
davit of the peon «cr\ tag the notice of proper service thereof, the part) who 
impugns the fact ought to prove that there was no s ervico Krishna v Bhandoi 
V I R 1928 Cal 722 

Partition W T here in a «uit for partition defendants resist by setting up 
acquiescence in their permanent right of occupancy in a p irt of the land the 
burden of proving existence of tho«o rights i& on them Sufoamanya v Subra 
manya 56 I A 248-52 W 519-31 Bom 1 R 830- A I R 1929 (P G) 

156 Thcoiwus heavy on the per on who desires to show that certain pirti 
lion lists were not acted upon and the parties continued to bo joint inspite of 
tho o Ii ts Vcnkala Knshnayya v Rnwayita, AIR 1928 M 8G5 In a 
partition suit among Muhammadans, burden is on plaintiff to show that it was 
acquired by the help of joint fund lusif Alohomcd v Abubucka , AIR 
1925 Sind 26 

Purdanashin lady Where a poraon relies on a document purporting to 
be n gift and is making n claim against a purdanashin worn in, bv*ed upon a 
document of this kind, it is incumbent upon him to give satisfactory evidence 
tint the document has been explained and understood by the lady Jisha 
i?i6t v T/uA/'ii-tmitissa, 22 A L J 20j = L R 5 A 97—78 Ind Gi" 180— 

16 A 310 

Partnership Where the title of a dccen cd person to cortain properties is 
disputed and it is shown that those properties belonged to tho partnership fnm 
the onus lies on persons claiming through the deceased person to prove that 
those properties belonged to him at the timo of his death Ismail v Tai/abalh , 

A I R 1920 Smd 182 

Perpetual and permanent settlements If a person sets up as agunst the 
Government a permanent or perpetual settlement it is incumbent on linn to 
make Out that case Prosunno v Sect clary of Stale, 26 C 792 — 3 C W N 695 

Possession In a suit for possession of land the plaintiff has to provo that 
the land lay within his holding and not for the defendants to prove that it lay 
outside Sail Pro^ad v Qobinda 56 C 805=33 C W N 227— A I R 1929 
Gal 325 Tho burden of proving a subsisting title to a land lies on 
the party out of possession an 1 the lact that the party in possession is forced to 
institute a suit under Order 21, rule 103 C P Code does not shift the 
burden of pioof on to him Iiaxman v Fa! ir Mahomed 82 Ind Cis 
861 — A I R 1925 Sind 201 W T here in a suit for recovery of posses 
sion of land or declaration of title the defendant in possession does not admit 
the tith of the plaintiff, but says tint the plaintiff is his benamtdar it is for the 
plaintiff to prove that the defendant is not the owner Lai Mahumud v 
Ayepiddi Sheikh, 57 Ind Cas 972 Where the plaintiffs who are in possession 
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S 104 of i properly before the institution of tho suit ask for a dectantion of their title 
and confirmation of their possession ns against the defondant, who seeks to 
disturb tho possession it is for the defendant to show that he has a better tide 
than tho pluntiffs Mahomed llu&an Mia v Ibdul Hamid , 50 Ind Gt* 13 1 

Posting of letter The piesumption is that if ti letter properly directed is 
proved to have been posted, it reached its destination and was received by the 
person to whom it was addressed A amlhm\ KhahL, 8 Pit L T 033=103 
Ind Cas 821 = A I K 1927 Pat 305 

Preemption It is a settled rule of law that a very slight proof will shift 
the burden to the vendees to prove the actual payment of the price entered in the 
deed Abid Alt v Ha) Prosad, 119 Ind Cas 459= A I It 1929 Otidh 486 
In a suit for pre emption, when the plaintiff alleges that the price mentioned 
in the sale deed is fictitious or mfl ited the burden of proof is on him to show 
that the property is sold for a price less than wh it is st ited m the sale deed Even 
slight evidence may be sufficient to shift the onus on to the defendant Skiua/i 
v Rotnam , 89 Ind Cas 768 In a suit tor pre emption the onus is on the 
vendee to prove that the consideration Mated in the sale deed wa^ really paid 
and there was an actual payment Alimadjekhan v Guhmr, 75 Ind Cas 271 

Promissory note Where the execution of i promissory note is admitted* 
tho burden of proving ab'-ence of consideration is on the party who sets it up 
Hanhar Prosad v Mahabir 79 Ind Ga« 1055 Where receipts for money paid 
are taken m the shape of promissory notes the burden of proof of payment is 
on the person setting it up Hoe Moe \ J M Secdal 2 Rang 349=1925 
Rang 23 

Railway Cases Where a Rulway Company was sued for compensation for 
non delivery of goods, held that the Railway must first prove Io«s of goods ind 
on such proof the onus will «hift to tho pi untiff to prove wilful neglect on the 
part of the Railway or its servints etc according to the terms or risk note 
E 1 hi/ Co v Pit/aia Lai, AIR 1928 I ah 774 

Recital in a deed or other instrument Where n mortgage document was 
executed by the father of the defend int and contained a recital that tne const 
deration hid been received by the executant, the but den lay upon the executmt 
or his representative to prove that the recital wis untrue and to satisfy the 
Court how he became a pnrlv to a document which cont lined untrue recital of 
this description Benogbhusan v Dkucndia, 38 G I, J 114 = 74 Ind Cas 178 
The onus of proving that a document to which a person has affixed his signature 
does not contain a correct statement of the f lets and of the intention of the parties 
is on the person who makes the allegation Bamdai v Chandrdbah 4 Pat 
Iv W 237 = 44 Ind Cas 399 When a party to a contract alleges that it is 
ditlerent from what on the face of it purports to be the burden of proving his 
ca e lies on him, since there is n presumption that a transaction is in substance 
what it is in form Fsbooi Doss \ Venkata 17 M 180 

Record of rights 1 here being n presumption of the correctne s of the 
entries in a record of right® the o/nis is on the party challenging the ®amc to 
prove it Parmesirat Singh v Siucba huer 88 Ind C 495 = 6 Pat L 1 

805 = A I R 193a Pat >30 Sheo Pa shad v Jhaman^nigh 3 Pat L K 87 = 87 
Ind Cos "’41= A I R 1925 I’at 498 M here the record of rights contain an 
>ntr\ showing n perton ns possee&ing Occupincy right® the person who wants to 
challenge it ought to show it is wrong lTie mere fact lhat hew as holding without 
rent is not sufficient GVwitv Jha/ulah R 4 A 372 Tht entry in a record 
of rights of an occup mey ri„ht creites n prt sumption in favour of the tenant 
which it is for the landlord to rebut Bisessuar v Parbhoo JSath 34 Ind 
C«« Wfit 

Release In n Miit to set a*ide a r«lca c deed on the ground that it wa® 
obtained by m^repre^entntion and that tlierp was no consent, when the defen 
dant phads that there was con id« ration nntl that the arrangement como to was 
rea onablo, the onus ia on him lo provi it linn Singh v Bhagaboto Singh, 

80 Ind Cu* 67 
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Rent Where tlto nnt hi** nc\cr been pin! the burden of proof that rent S, 104 
was agreed to must surch lie on the person who nsM rts it and flint in this case 
lies on the defend uit ui tho suit for ejiotment Suldco v Abdul, L R 4 A 229 

Sale Mere denial b\ the xmdor of tho receipt of tho consider ition 
icl liowlulgp,! in the recitals of a deoil of «ale is not in nil cases sufficient to cist 
upon the \emlc« the burden of proung the payment of consider ition Where 
tho plaintiff wished to «<t aside a contract of silo of which there has been perfor 
minco and under which tho defendant was in possession and enjoyment of the 
subject matter and in possession of tho title deeds lie must establish at least a 
good prima fane titlo to the relief ho seeks Rnmpal Run \ 9 ubha Singh, 

1 Pat L T 17=53 Ind Cas 83 

Sale for arrears of revenue In a suit by a ryot against an auction pur 
cha-er claiming protection from ejectment under the provi o of section 37 
Act XI of 1839, the onus of prowng the character of tin lioIdin„ is on tho ryot 
Donum \ Pudmtn % W R 18G4 Act X 128 \\ hero a taluk is *old at a revenue 

vale under Act XI of 1859, tho burden of proving that under tenures in the 
taluk fall under any of the exceptions to * 37 of tint Act, lies on him who alleges 
tlu under tenures to be within thO'O exceptions Raih Behan \ Ilara Moncc 
15 C 55) The right of a purdt im r it a revenue sale in getting rid or incum 
hrwees is such tint he is in mm> cisc allowed to li ive the benefit of throwing 
the burden of proof on lus opponent Ndyanund v Banshi, 3 C W N 341 

Specific performance In n suit foi specific performance of n contract if 
the plaintiff proics his prior contnct tho burden of proving a subsequent 
bonafide tnnsfer for \nlue without notice under section 27(b) of the Specific 
Relief Act lies on the party alleging it Rtnidem v Gumam, 10 Pnt L T 
307=119 In d Cas 70 = A I R 1929 Pat 300 

Vendor and purchaser A\ here a person enters into nn agreement to sell 
Ins property to ono person but subsequently sells it to another person, it is for 
the vendee to prove that ho is a transferee in good faith and without notice of 
the original contract Jinan Dai a Lonnd Ckand, 90 Ind Cis 175= A I R 
1920 Lih 580 Where after an agreement to soli lands in fiaour of a person 
the lands are actually sold to another the burden of proaing that the vendee hid 
no notice of the pnor agreeinont to sell is on him and on the person who had an 
lgrecment to sell in hit. favour Imam Din v Muhammad Dm, 89 Ind Cas 
122 A person who dcriacs his title through a purchase must prove that his 
vendor had a title m the property sold Gulab Dm v Mbit jt Ram, 38P L K 
1919=51 Ind Cas 575 

Wills *• In the Court of Probate” ^ays Baron Parke in Bakov Balt, 2 
Moo P C 31 7 at pp 319, 320 “ Where the onus probandi most undoubtedly 
lies upon the pirty propounding the Will, if the conscience of the Tudge upon a 
careful and accurate consideration of all in evidence on both side-, is not judicially 
satisfied that the papei in question does contain the list Will and testament of 
the deceased, he is bound to pronounce his opinion that the instrument is not 
entitled to probate Tor if the party upon whom tho burden of proof of any fact 
lies, cither upon lus own else, where there is no conflicting testimony, or upon tho 
bal ince of evidence where there is, fails to satisfy the tribunal of the truth of the 
proportion which ho has to maintain he mu^t fail m hi3 suit ” Where it has bepn 
proyed that a Will has been duly executed by a peison of competent under 
standing and apparently i free a 0 ent the burden of proving that it was executed 
under undue influence is upon the pirty whos allege it Bogs v Rossboiouyh 
OH L C 6(19) So “ the onus probandi lies in every cise upon the party 
propounding the Will, and he must sati fy the conscience of the Court that 
the instrument so propounded is the la«t Will of i free and capable testator 
To all cases the Ohio, is imposed on the p irty propounding a Will , it is in 
gcneril discharged by proof of capacity and the fact of execution for which the ***** 
Knowledge of and assent to the contents of the instruments nro assumed JF 
Dairy v Buthn 2 Moo P C 482(484) Bro/esuanv Rasik 85 Ind Cis 581, 

T loQmeshv Rashmom, 21 C 279, Sttrendia v Ramdasi, 47 C 1043-24 G W 
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S 105. N £>60 Rajindar v Itamjaial ’> Lah 263 , Bid lahai v Waman, 69 Ind Ga 
572, Lila Singh v kumar Bi/oy Pi o tab, 41 C L J 300, Raj Bathan v <S hal 
tann 5 O L J 519=47 Ind Cts 963, Mia ad v A /«»&/« 12 Lid Ct» 43* 
114 P W K 1911 P/at>annomot/i v Bail uniha, £ 5C W N 779, Rijdulnn v 
Krishna, AIR (1926) Pit 269, Btnedcswan v JA Baisakha, 24 O W N 
674 kojojim v Bandas 26 C W N 113 Robins \ National Trust Co Ltd 101 
Ind 903 (P C ) = A I R 1927 P C 515 Ilangai/i/a\ &heshappa, 101 

Iml Ois 416 Ihe onus of proving capicity to execute a Will lies on the person 
who wants to propound the Will Vitibai \ Jamsetji 26 Bom L R 579=29 
OWN 45 = 1924 (P C)28 1 he burden of proving a Will lies on those by 

whom it w is propounded Bhagbkan v hhatun 30 Ind C as 118 The quail 
bed admission of i party regarding the signature of a testator does not shift the 
buulen of proving the non execution of the Will to him Kesho v Vithal , 8 N 
L J 123=89 Ind Cas 46S=A I R 1925 Nag 427 

105 When x person is accu&ed of xnv offence, the burden 
Burden of pro™» ot Paving the existence of cucumstencer 

that cise of iccuscd bunging the case within any of the Genet al 

comes within excep Exceptions in the Indi in Penal Code, oi 

tlon<5 within iny speci il exception oi pi aviso con- 

tained m xny othei pxit of the same Code, oi in my law defining 
the offence, is upon linn, and the Court shall piesuine the absence 
of such cncumstances 


Illustrations 

(а) V accused of murder, alleges that by reason of un soundness of mind, 
he did not know the nature of the act 

The buulen oi proof is on A , , . 

(б) A accused of murder alleges that by grave and sudden provocation 
he was deprived of the power of self control 

^c^Section'siS^^the^Indian Penal Code provides that whoever except 
in the cac provided for by melton 333 voluntarily causes grievous hint shill 
be subject to c«rtain punishments . . . 4 

A is charged with voluntarily causing guevous hurt under section 32u 

The burden of proving the circumstances bringing the ca«e under section 

345 lies on A 


Scope of the section The rule that every one is presumed to he innocent 
till lie i proved to b< guilty, in sometimes '■pohen of as if it was peculiar to 
tin administration of criminal law In the Indian Evidence Act, s 101, illus 
(ration (a) it is givi n ns a particulir instance of the general principle equally 
applied)!*. to i «uit for vjectnunt ami to a trill of murder Ihe rule merely 
mean* (hat a ptr on who is atcuvd of a crime is not bound to make any 
si it* men! or lo offer any explanation of circum lances which throw suspicion 
upon luni lie 4 >tands before the Court ns an innocent man till he is proved 
tola guiUv It is the busmens of the Grown to prove him to be „uiUv, and 
hi need do nothin,, but •'land by and ‘■ec what ca e has been made out against 
him As fnras the civ of the iron n is concerned he cannot be called upon 
to tiihi part in the proce«din*, except in t -o far, for his own protection, the 
Court m iv que lion lnm under a 312 of the Criminal Procedure Code If 
Uteri is a puce of < vidince igunst the pn oner which might lie cleared Up 
one wav or the other l»v a word from bun he is not lxxind to say that worn 
lie is rntith 1 to r h on the ileftnci th it the evnlenci as it stands is ineon 
cln i\i oml tbit the Crown >s bound to mike it conclusive without imy 
hip from him hurthir in making out thiir case, ihe pro ecution have to 
t rid of « v* ry pre umplion n„rtin t it, and to a certain extent, there is a 
presumption in favour of innocence A\hm the ca.«c for tho Crown has clo *»d 
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it is for the prisoner or Ins adviser, to ronsidtr whether nny cn^-e which he* need S 105 

answer Ins hem mmh out against linn Dus will dept nil on tlx nature of the 

clnrgi llu dtfimlion of every ofliiue rnu*t lx* sit Hied hj proof, mid if fins 

proof foils ns regirds any nrc«**stry it* m the wholo fail* A*> timing llio mini 

mum of proof to h<* -upplnsl tin Crown hns ofh rnl ovnh nu which nmv bo 

-ulficient tor n conviction lit* question is whellur it is sufhciont It nm bo 

lint llio « valence is unworthy of belief or tlmt, if lx hevod it is tonsi tout with 

the mnoconct of (lie nrisoncr in i itlur of which cases In ought to l*> acquitted 

It nn\ b< , howi \er, that if it is In Ik ved it is sulhcn lit for n coni ictmn mil then 

it will be nec« ssnry either to contradict it or to explain it nway \\ lion tin. 

nintlns ban reached this pom t it is i ud» nt that the presumption of mnocoiuc 

ins vani hed Then is no presumption in fuour of tin existence of am 

part ittilnr fact which 13 neces-airy to m ike out imiooonco If it is nec< s ary for 

n man's defence to e h nn alibi, lu must proto it (1 ide section JIM illus 

(ration (0) vMiiml If n m in »!oos nn act wlm h is prmia fiutr criminul but which 

inny bo explained nwai it is his hu moss to offer the c xplanation, mid to «uppl\ 

tho evidence which will proM it (Jn/e sal urn llMi »»/;«) If in ri bos on the 

on touce of uri um t inces bringing Ins c i«i within nut of tin m r il < xcept ons 

in (he Indiiu IN 11 tl Code or within nny sped il exu ption or ]>io\i o contmnod m 

in) other part of the same Code or 111 nn\ law d< fining the olh lice it equilly lies 

upon him to prove thnl tho circumstmces exi t, nnd till tins proof is ofh ml 

tho Court will 11 sumi tint tiny do not ext t MnniosCr I iw pp 239 2 JO 

S) whoro nt-amly i* alleged on l>ehilf of n prisoner, tho hurdon of proving ouch 

ft dogroc of uisinity fts exempt* him from punishment lies on llio pri oner A 

more doubt is to Ins insanity «s not sufficient llio jury must lx satisfied bj 

the prisoner on whom the onus Iks, that ho was insane ’ Pei Itolfe B 111 

fk/j v Stolen 1 C A. K 18 r i So under the provisions of this section nn 

answer Bolting up the right 0! pmntc defence must bo supported b> evidence, 

giving a full account of the transaction from which the charge agmnet the 

nccusoil person ori-es In re Tanidteai Sirdar 1 C L R 02 Unless a 

plea that tho nets with which an ncctiSod por«on is charged ns constituting nn 

offence cimo within one of tho exceptions nnmod in tho Penal Codi is distinctly 

taken by tho accused tho Court is not competent to infer from the evidence m 

the cn-e that any such exception exi Is m fuour of the nccus* d Queen Pinprei s 

v Chn! an r 1 A \\ N 1S99, 200, Queen Pmjness v Sul ha A \V N 1808 

210 So this section is nn important qualification of the general rule that in 

criminal trials the onus of proving everything essential to the establishment 

of the charge ngnimt the accused lies on the pro ocution hmq Pmpn oi v 

j\t/a Chi U B R 1900 Lxci<m\ 7 

This section is nt variance with wlmt was formerly the Inw in regard to 
those exceptions which nre called sppunl Mail Pi 81 Geneml exceptions 
are those applicable to nil crimes nnd are statul 111 chapter IV of the Penal Code 
Special exceptions nn exceptions restricted to 11 particular crime I ormtrly 
it was the duty of the prosecutor to negative the existence of special exceptions 
1 he duty of proving special exceptions might press hard on the nccu pd, w lien 
applied strictly to such nil ofience as defamation the definition of which is really 
contained in the exceptions Ibid The state of law before the passing of the 
Indian Evidence Ai t {I of 1872) wns thus stnted by Pnnsep J m In the 
matter of the Petition of Shibo Ihoiad randaij 4 C 124 (130) “Tho Penal 
Code contained a chapter of general exceptions to offences (Chapter 1\ ), nnd for 
certain offences special exceptions were provided The Codo of Criminal 
Procedure made especial provisions for these exceptions nnd the burden of 
proof to establish nny of them The effect of ss 233 and 236 was that it wns 
for nn accused person to establish the existence of nny of the general excep 
tions whiles 237 provided that if the charge denied tho existence of nny of 
the especial exceptions to an offence, the nbst nee of circumstances constituting 
huch exception was to be assumed This was the state of the law without 
Presidency towns untdthe Evidence Act I of 1872 nnd the Code of Criminal 
Procedure of 1873 were passed, when ss 23 > and 237 were repealed with tho 
rest of that Code nnd m their place s 103 of the Evidence Act was enacted 
which threw the burden of pi oof on the accused to prove the existence of any 
general or special exception ” So far, then, ns the Special Exceptions nre 4 
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c Ifl 1 ! concerned, nn important nll< ration has been made in the hm Field Ft" ^ 
1 But in / mpcroi v If awl limn w 12 A 151 nt p 4% the ( ourt ol>« nnl 
liic I vtilcnw Act in Hying down tlio principle pet fortli in section 105 has #t 
times been said to him introduced something new mid to have put the l»w 
regarding criminal cisih upon a difhrrnt Imii limn the one upon winch it 
htood before it was ainctid \V< nri uiinlili to tako tlim\i»w Undoubtedly 
in crimmnl trials tin onus of proving every pirticulnr clean nt, if iw may use }hi 
tenii) which goes to the making of nn oiluice J io*» upon the prosecution, find *f 
the prosecution do not prove all Mich dements mid room is lift for doubf 
the hendit of tint doubt must unquestionably he gum to the nccused But tin re 
are -cvera! cn«ea lioth in I nglish mid m Indian case-law which sittsfy us 
that in enacting section 105 the Legishtun lmd down no new principle hut 
put in ft crisp and rigid form that which was before gun rnliy Acted upon Ai»9 
\ Turner, 5 M &fc» 20G Rex v Hand son, ((noted in Ilus^ell on crimes "\ ol 2 
p 107, Re q v James Johnson (1902) 1 (J JJ 5-10 In tin case of most general 
exceptions the circumstances winch bring the ease within ft gem ml exception 
are circumstances within th< special knowledge of the accused person and lie 
within the rule that when nny fact m cxptcialiv within the knowledge of anj 
pei son the burden of proving that f ict is upon him ’ In 7? v Fin net o M A 
h JOG Loid IJllenbmongh sud I he question is upon whom the onus pi ohandi 
lies whether it Jk s upon the person who affirms ft qiifthficfttion, to pro\e the 
affirmative or upon the informer who denies inj qualification, to prove the 
negative There are, I think, about ten different heads of qualification entl 
merited m the statute, to which the proof ma> he applied nnd according to the 
argument of to day every poison who Jays nn information of this sort is bound 
to give satisfactory evidence before the Magistrate to negative the defendants 
qualdicition upon each of those several heads The argument really comes to 
tins, that then would bo a motal impossibility of ever convicting upon such aw 
inform ition See also bpieis v Pari er, IT R 140 nnd Jelf v Dallord 
«fe P 408, Heath J In R v Stone, 1 East, i>39, the Judges were equally divided 
on the point So even in England there has been some doubt whether it a 
Statute creating a crime contains exemptions exceptions or provisos the 
indictment should negxtive them or lease the defendant to claim the henefit ot 
them under a plea of not guilty Russell on Crimes p in It v James 

n%2) 1 K B 540 an indictment against a married woman for stealing the 
moneys and chattels of her husband did not aver that she was the pro ecutor s 
wife not that she had taken them when leaving oi deserting, or about to leave 
or de ert th* husband It was contended that m n a much as a wife cannot nt 
common lxw be guilty if stealing from her husband the indictment was bad as 
not containing the words necessary to bung it within 45 & 4b \ ict O 75, e 
1G After considering all the prior authorities on this point of pleading it was 
held that conditions in a statute creating an offence, which ue a necessary 
ingredient in the offence are an essential part of the indictment but th it it is 
not necessity to make any allegation as to provisions in favour of the defence 
nor to negative exemptions or exception's where they are matter of defence and 
not part of the statutory definition of the crime ? e , where the exception etc 
is not so far incorporated directly or by inference with the enacting clause tint 
the enacting clause c innot be read without the qualific ition introduced by the 
exception Phis rule over&ides the rule applied in some old cxs e g thit the test 
was whether t e exception was part of the enacting clause or tacked on in a 
proviso or included in another clause of the statute Russell on Crimes p 
19.5 In R v Audlej, (1907) 1 K B 3S3-7G L IKB 270 the rule laid 
down in R v James supra wis ipplied to nn indictment for bigam v by a British 
subject nt Gibraltar, which did not aver the accused to be a British subject nor 
contain any reference to exemptions contained m 24 A 2o Viet C 100 s 57 nor 
negative nny of them And it was held that the rule above stated applies 
equally to negative and positive averments R v Jameson C189G) 2 Q B 425 
4Jt , Russel on Cnmes p 19 >5 When evidence has been given bv the defence to 
support the dt fence of an exception the Inn den of proof 19 discharged if thp evi 
deuce i-f belie ynl and the pin hue their ordinary doty of deciding a quo tton of 
fact On the evict* nee beforetheni Mihomed v Emperor, 50 G 318 =* 1923 Cal 517 
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General exceptions Under tin* section the burden of proving the existence g iqc 
of circumstnnces bringing the case of an accused person withm any of the general 
exceptions in the Penal Code is on the accused, and the Court shall presume 
the absence of such circumstances But this does not mean that the accused 
must le id evidence If it is apparent from the evidence on the record, whether 
produced by the Drosecution or by defence thnt n genernl exception would 
apply then the piesumption is remo\eJ and it is open to the Court to consider 
whetiun the evidence prous to the satisfaction of the Court thnt the accused 
comes withm the exception Anandi \ Empetot, 71 Ind Cas 689 = 45 A 329 
In a defence of insanity the onus lies on the person alleging it, j e , the peroon 
charged htnq Emperor v Sheodtn A \Y N 1901, 132 It is for the party 
setting up the right of pm ate defence, to prove that he was within the excep 
tions stated m the Code Veei ananadan \ Empetoi 1912 M W N 404=11 
M L T 251 = 15 Ind Cas 310, see also Fmperot \ Qullu A W N 1904, 

113 = 1 Cr L I 427 Although this section places on the accused the burden 
of proving in a criminal trial, thnt they lme acted within their legal rights in 
exercise of the right of private defence of propertj, still this burden can be 
discharged by the tvidmce of witnesses for the prosecution as well as for the 
p\ idenco for the defence, on such plea being set up In the matte t of Kahcharan 
Mttkhctjee, 11 C L R 232 Where an accused person has raised pleas incon- 
sistent with the defence which would bring his case within one of the general 
exceptions m the Indian Penal Code, he cannot in appeal, set up a case, upon the 
evidence taken at his trial that his act came within such general exceptions, the 
circumstances which would bung the case of rn accused person within any of 
the general exceptions m the Indian Penal Code can nnd may be proved from 
the evidence given for the prosecution or to be found elsewhere m the record 
King Fmperot \ TEo/n/ Ilasan 7 A L J 438 = 32 A 451 = 11 Cr L J 
374 = G Ind Cas. 589 So the burden of proving the existence of circum 
stances bunging the case of the accused within certain exception is thrown 
u >on the accused Aung ATyat v Queen Emm ess, L B R (1893 1900), 207 
see nl-o Empetoi v All Raxa 2b Cr L J 310 When one man takes away 
the life of another, he should prove circumstances, if any justifying his doing 
so If the act is done in exercise of the right of private defence it lies upon 
him to show that he did not exceed thnt right Asiruddin v King Emperor, 8 C 
W N 714=1 Cr L I 708, Yusuf Husain v Empetor, 40 A 284 = 16 A L J 
169 = 44 Ind Cas 673=19 Cr L J 371 This section says nothing about 
piers hut places the burden of proof in cert un circumstances on the accused 
But if the prosecution has already performed the task for him by letting in 
evidence circumstances from winch such a plea necessarily follows, it is the duty 
of the Court to givo him the benefit of it Manqal Qanda v Emperot 254 Cr L 
J 1077=81 Ind Cw 901 = 1925 Nag 37 

Special exceptions Under the Criminal Procedure Code, 1861 it was 
necessary in n charge upon a section of the Penal Code containing special 
exemptions, to aver the absence of any special exception Jn ie Shtbo Persad 
1 L R 4 Cal 12 This neco=sity no longer exists in regard to either special 
or genernl exceptions Cun Ei 2% So now the burden of proving the exis- 
tence of circumstances bringing a case within nny special exception or proviso 
contained in nny part of Penal Code is upon the person nccused and the Court 
shall presume the absence of such circumstances Fmperor v vhand Singh 8 
Ind Cas 239=11 Cr L 612 The onus to show thnt nny oi fence falls within 
n general exception of the Gambling Act is upon the nccused and it is for bun 
to show, in order to bring the case under s 10 of the Gambling Act thnt the 
game played is a game of mere skill Ram Ketcax \ Fmperor, 15 Cr L J 
276=23 Ind Cas 484. The burden of proving the exception of good faith is on 
the accused A mistake of law does not make an exception under s 79 of the 
Indian Penal Code even when due care nnd attention under s 52 is proved As 
a rule, when the act done comes within the words of the Pennl Code proof of a 
gcncial or special exception is required to take it out of the same Queen Empress v 
Rat Malta! ar Rat Un Cr C 820 Thp English rule is thus stated by Lord Alter - 
stone in Rex v James (1902) 1 K B 540 (347) <f It is not necessary for the 
prosecution to negative a proviso, even though the proviso he contained in the same 
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S 106. taction of tlio Acl of Prtrli intent creating the offence unless (lie proviso i« in the 
nnltin of mi pxt» ption which is imorporilcl dinctl) orb} rof.rcnti with the pri 
acting Llau a <. s w) that tin onm ting clnum cannot lx» rend without the qualification 
introduced in the exception Hut tin* section nuft lx* c.on«titirdwithoutr« ferpncc 
tomij technical rule of 1 nglish Lw JIiih section which npplit sgcnernlli to nil 
crimiml trials is analogous to tin Inst pirt of section 1 1 of Slat II A 32 Viet V 
4 1 which applies to summary proceedings l>efore Magistral! nml which runs in 
follows ' If the information or complaint m nn\ such cue shall negative any 
exemption e**coption nrovi o or condition in the statute on which the panic 
sinll 1 lx founded it shall not hi necessnr} f 0 r the prosecutor or complainant in 
that lielmlf to prove such negative hut the defendant mnj prove the n/hrmntire 
thereof in his defence, if he would hate advantage of the Paine hnperorv 
A T CooJc 23 Ind Cns 10",=, If, Cr I T 21d-7Bur L T 187-7 L B R 
319 The words not ntithoriml in section 201 A, Indian Penal Code means no 
more and no less than Omle s author, /ed or not having been authorized or with 
out authority and nrc in the nature of an exception or proviso and under section 
105 of the Cvidcnce Act the burden of proof lies on the accused to show that 
the lottery was authorized by Government Ibid In prosecutions under the 
old game laws of J ngland, which made certain nct9 offences unless the accused 
had certain qualifications it was not necessary for the prosecution to prove the 
absence of such qualification So too, in action for a penalty under 5", Geo III 
C 191, section 20 for practising ns an apothecary without having obtained a 
certificate of qualification it was held that llit onus In} on the defendant to show 
that lie had obtained n certificate and that it was not necessary for the plaintiff 
to prov e the negative Anothecanei’ Company v If at button 2 B A Aid 40 

Where n person is charged with having in his possession nnv quantity of 
tormented liquor larger than that specified in s 3 (1) (n) of the J xciseAct ana 
pleads that he purchased it for his private use and not for «nle, the burden ot 
proving such special exception lies on him under b 10 j or s 100 Evidence Act 
King Emperoi v Mating Pun 5L B II 52(1 B)-2In<? Cis >43 Although 
the general rule in all the criminal proceedings i9 that the onii9 of proving every 
tiimg essential to the establishment of a charge against an accused lies on tne 
prosecution, vet tins section constitutes n departure from that rule ana makes 
it obligator} upon the Courts to presume the absence of such circumstances as 
mn\ bring the accused within some general or special legal exemption, unless or 
until their existence is shown b} the accused or is admitted by the prosecution 
its. If feo m a defamation case when once the complainant has proved that the 
accused has made a puma foci e defamatory imputation it rests with the accused 
to show tint he is justified m doing so Abdur Razal v Oaun Aath 4 P V V 
B 1910 Gr -5 Ind Cis 714 = 11 C, L, 7 205 Oourainma v ten anna, G M\h 
I T 4% Under this section the Court hns to regard the ib^encc of grave 
jnd sudden provocation as proved until the contrary is proved by the accused 
on whom the onus lies Empeio) v Upmda 19 C W N G',3 = 21 C L J 377 
= 16 Cr U J 5bl = 30 Ind Cas 113 (F B) 


Burden of proving 
tact especiall) within 
knowledge 


10S When any fact is especially with- 
in the knowledge of any peison, the bin den 
o f pioving tint fact is upon him 
Illuviations 


(a) When a person does an act with some intention other than that which 

the character and circumstances of the act suggest, the burden of proving that 
intention is upon him , _ 

(b) A is charged with travelling on a railway without a ticket The burden 
of proving that he had a ticl et is on him 

Principle The principle underlying this section is based upon the capacity 
of parties to give evidence This section has its origin in the well known maxim 
l ex mnntnem coqil oVenden quod tu ten e picpsumilui The law will not force 
a man to show a thing which bj intendment of law lie9 within his knowledge 
ploud 40, Best Ei § 274 From the verj nature of the question m dispute all 
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or nearly all tho evidence tint could be adduced respecting it must bo in possession 
of or be easily attainable by, one of the contending pnrtie* who accordingly 
could at once put an end to litigation b\ producing that evidence while the 
requiring bis adversary to < -tabli*di lus t im^ liccuuse the afhrm itivc lav on him, 
or because there was a presumption of law against him, would, if not amounting 
to injustice, it least be production of expense and delay In Older to prevent 
this, it h is been established ns a general rule of evidence that the burden of 
proof lus on the person who wishes to support lus c t^o by a p irticular fact which 
lies more ptcubarh within hi» own knowledgi or of winch ho is supposed to bo 
cognisant Ph <t I m 1 1 b29, It v Intrdclt lB A- A 91 Du! son \ Eians 
0 1 R 77, Gilder \ Itnthci ford, -) B A B *11)2, btuulct land Marine I ns uiancc 
Company \ Kearney 10 Q 11 925, Pest Ei §272 

Not a general rule 1 he char ictcnHie then of the burden of proof (m 
the sense of a risk of non per-un ion) in legal controversies is that tho law 
divide a the process into stages and apportions dcfimtclv to rich pirty the sptci 
fic faets which will in turn fall to him us the prerequisites of obtaining notion 
m In® favour by the tribunal It is thus nppoitionnient which forms the im 
portnnt element of controversy for legal purposes Each party wishes to know 
of what facts he has the risk of non persuasion 9 Is there my single pnnciph 
or rule which will solve nil cises and afford a gcneril test for ascertaining the 
incidence of this risk > By no meins It is often said thnt the burden is upon 
the party having the affirmative allegation But this is not an invariable test, 
nor even a significant circumstance, the burdtn is often on one who has a 
negative assertion to provo a common instance is that of a promt te alleging 
non performance of a contract It is sometime* said tb it it is upon tho party to 
whose case the fact 18 essential This is correct enough, but it merely ndv tnce& 
the enquiry which determines to what party s caso a fact is Ca'-entnl The truth 
is that there is not and cuinot lie any one general solvent for all ca^es It is 
merely a question of policy and fairne s based on experience of different situ 
ations ihe controversy whether a plaintiff in tort should bo required to prove 
his own carefulness or the defend mt should bo required to provo the plaintiff’s 
carelessness has depended m part on experience ns to a plaintiff being commonly 
careful or careless in part on tho fairness of putting the burden on one or the 
other, and this in part on the consideration which of tho parties has the mpin* 
of proof more available lhts last consideration has often been adv meed ns 
n special test for solving a limited class of case*-, i e the burden of proving a 
fact is said to be put on the one who presumably has peculnr knowledge en- 
abling him to prove its falsity if it is fil**e But this consideration furnishes 
no working rule, if it did, then the plaintiff in an action for defamation 
charging him to be living in adultery should be itquircd to prove that lie is 
lawfully married This consideration, after all, merely takes its place imong 
other considerations of fairness and experience as one to be kept in mind m 
apportioning the burden of proof m a specific case 1 here i« then, no one 
principle, or set of harmonious principles, which ifford a sure test for the c olu 
tion ol a given ca-e The logic of the situation does not demand such a test 
it would be useless to attempt to discover or to invent one , and the state of 
the law does not justify us in saying that it has accepted any There are 
merely specific rules ior specific cases, resting for its ultimate reasons upon 
broad and undefined re isons of experience and fairness Qreenl Ex § ll(w) 

Scope of the section This is an exception to the general rule Where 
the subject matter of a party s allegation [{whether affirmative or negative) is 
peculiarly within the knowledge of his opponent it lies upon the latter to rebut 
buch nllegition PIup Ei dl In L \ Tin nci 5 11 4S 206 211, Bay ley 7 
-aid ‘I have always understood it to he a general rule tb tt if a ne^uive 
averment be made by one patty which is peculiaily within the knowledge of the 
other the party within whose knowledge it lies, and who asserts the affirmative 
is to prove it, and not he who avers the negative’ Thi- iule is applicable 
whether it be iffirmativc or negative »nd in eivil or criminal ci cs Did son 
\ Eians, b T R 00 It is only reasonable hat where one party can ea ily 
pioducc what holds him harmless and the other party have great difficulty in 
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doing so the onus ptobandi should bn thrown upon the former In illustration 
(a) it might be impossible for the other side to prove his opponents’ intentions 
In illustration (b) we see how easily the nccu ed can exonerate him self Eott 
Ev 291 When a negative is averred in pleiding, or \ pi imttfTs case depends 
upon the establishment of a negative, and the means of proving the fact a re 
equally within the control of each party, then the burden of proot is upon the 
part} averring the negative, but when the opposite part} must, from the niture 
of the case, himself be m possession of full anti plenary proof to disprove ibe 
negative averment, and the other party is not m possession of such proof 
then it is m vmfoblly just and reason lble that the p irty which is m possession 
of the proof should be required to adduce it , or upon bis f ulure to do °o it 
must be presumed it does not exist, which ot itself establishes a negitive Bun 
Jones § 181 For instance where a carrier h is undertaken to carr} goods safel} 
fare and robbery excepted , or where a horse has been warranted sound except 
as to a kick on its leg, or in the ordinary case of marine policies of insurance, 
when the under writers provide for then own immunity in certain contingencies 
It has been said that when the means of proof are peculiarly within the know 
ledge of the defendant or prisoner, a general sense of convenience shifts the 
burden of proof , as for instance wbeie a hawker or pedlar stands charged with 
trading, without a license it iseas} for him to produce his license, and so end the 
discussion, where is it might throw the most serious impediment in the waj of die 
prosecutor if he were bound to prove that the hawker was not licensed fiott Ei 
291 But where the fact lies solely within the knowledge of one part}, there 
is an important consideration in determining the amount of evidence necessary 
to be produced by the other pnrtv 'The burden of proof as to an > particular 
fact lies on that person who wishes the Court to believe jn its existence unless 

it is provided by any law that the burden of proving that fact shall lie on any 

particular person , but the burden mav in the course of n case be shitted irom 
one side to the other and in con-idering the amount of evidence neeess y 
to shift the burden of proof the Court has regard to the . 

knowledge with respect to the fact to be proved which may he po se by 
the parties respect, tel, Stcph Er \rt 00 Tins is often illustrated n 
prosecutions for sollmtr liquor oi doing other acts without the license required 
by law By a few authorities the rule is pre cnbed th it in such cases the piose- 
cution must offer some slight proof of the fact that no licence has been granted 
for example by producing the book in which the licenses are recorded , and if 
the hook fails to show that a licen-e has been grin ted the burden is shifted 
upon the defendant to prove the fuefc claimed by him , .but the greater number 
of authorities hold that where n license would be a complete defence the burden 
is upon the defendant to prove the fact so clearly within his own knowledge 
Bun Jones § 18t In Comtnomualth v Diction 24 Pe S74 fU S) the Chief 
Tu*tice «inl The last exception necessary to be considered is that the Court 
ruled that the prosecutor need give no evidence in support of the negative 
averment, thnt the defendant was not duly licensed thereby throwing on him 
the burden of proving that he was licensed, jf ho intends to rely on that fact 
by way of defence ihc Court entertain no doubt, that it is necessary to avti 
in the indictment, ns n suhstnntivc part of the charge th it the defendant nt the 
time of selling was not duly licensed IIow far and whether under various 
nruimstnnces, it is necessary to prove such negative averment, is a question 
of great difficulty upon which there are conflicting authorities Casts mn} 
be suggested of gTeat difficulty on eith*r c nlo of th* general question Suppose 
tinder the English game laws an unqualified person pro ecu ted for shoolm,, 
game without the Iiccn-e of tht lonl of efio manor and after the allege d .offence 
and before the trial the lord dn s and no proof of lie* nse, which mav have been 
by parol can he giv*n’ ‘'hall ho be convitltd for want of 6tich affirmative 
proof, or shall th*> prosecution fad for wint of proof to nfgative it’ Again 
suppose ttndir the law of this commonwealth it was made penal for any person 
to sell goods ns a hanker and pedlar without a license from tho select men of 
same town in the commonwealth Suppo«e one prewcuted for the pen dty and 
the indictment, as here contains the mgnlivc avemunt, thnt he was not dull 
licenced. To support this negative averment, the select rmn of more thin 
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three hundred towns must be called It may be <=aid, that tin difficulty of g ] Q6, 
obtaining proof is not to supersede the necessity of it, and enable a party hiving 
the burden to succeed without proof J. his is true, but when the proceedings 
are upon statute an extreme difficulty of obtaining proof on ono side, amounting 
neirly to impracticability, and gieflt facility of furnishing it on the other sub, 
if it exists leads to a stiong inference, that such course w is not intended by the 
legisl Uuro to be required ft would no doubt be competent for the legislature 
so to frame a statute provision, as to hold a party liable to the penalty who 
should not pioduce a lictn-e Besides the common law rubs of evidence ue 
founded upon good sense and experience and adapted to practical use, tnd ought 
to he applied is to accompli-h the purposes for which they were framed But 
the Court have not thought it necessary to decide the general question , cases 
may bo cffecti d by speci xl circnmstanees giving rise to distinctions applicable 
to them to be considered as they arise In the present e ise, the Cour are of 
opinion that the prosecutor was bound to pioducepriwio facie evidence, that 
the defendant was not licenced, and that no evidence of that averment h wing 
been given, the verdict ought to be set aside The general rule is, tint all 
averments neces&iry to constitute the substantive ofience must be proved If 
theip is any exception, it is from necessity or that great difficulty, amounting 
practically to such neees lty or, in other words wlieie one pnity could not 
show the neg ative and where the other could with perfect o i e show the affirm a 
i e Thus where plaintiff relies on a document on the face of which there 
is a material or suspicious alteration, it lies on him to explain it is a general 
rule, though circumstances may arise which will exempt him, or even shift the 
burthen of proof on to the other side, as for instance if the facts concerning 
the alter itions are moic e peeially within his knowledge Noil Ei pp 292 
293 In Ellin v Jauson, Aldenon li on the dictum of liatjlcij J in 12 v 
fai net , 5 M &. S 2UG, 211 (sup? a) being quoted «aid ‘ 1 doubt, as a 
general rule, whether those expressions are not too stiong They ire light as to 
the weight of the evidence, but there should be some evidence to start it m order 
to cast the onus on the othci bide” And m R v burdett 4B A A 95 140 
Holroyd J , states in the most explicit tenns tint the rule in question ' is not 
allowed to supply the w in t of necessiry proof, whether direct or presumptive 
against a defendant, of the cunie with which ho is charged , but when such 
pi oof has been given, it is a rule to fit applied in considering the weight of the 
evidence against hun whether direct or piesumptive when it is unopposid, 
unrebutted or not weakened, by contraiy evidence which it would be in the 
defendants power to produce, if the fact directly or presumptively proved were 
not true ” But Ev § 275 

In R v Hanson, ( Russ on C nines p 195G) there hud been a conviction by 
two Justu.cs for belling ale without an excise license The information negatived 
the defend uits having a license, but there was no evidence to support thi^ 
negative averment, the only evidcnco to support the conv iction being that the 
defendant had in faet sold ale Lhe question w is whether tin informer was 
bound to givo evidence to negative the existence of a license In «uppoit of 
the conviction it was contended, that such evidence was unnoctssiry, and that 
it 1 ly upon the defendant to prove that lie h ul 1 license , for it is a rule, both 
of the civil and the common law, that a man is not bound to prove i negative 
allegation R \ Turner , supta was cited as nn express authority on the point 
Aboil G J in delivering the judgment said ‘I am of opinion that the convic 
tion is right It seems to me that this cisc is not distinguish iblo from 
R v Tinner It is n genera! rule that the proof of the affirmative lies upon 
the party who is to sustain it lhe prosecutor m general is not called upon 
to prove negatively all that is stated m the information as matter of disqu all 
hcaiton In R v Turner nil the learned Judges concur in that principle I 
concur m all tho observ itions upon which the judgment of the Court tn that case 
was founded ind I think everv one of them is applicable in principle to thi« 

I hi general principle and the justice of the ca e are here against the defi nilnnl 
It is urged, that if vve decide again t the defendant we shall open tho door to 
a great deal of inconvenience , that by no means follows, tins man might have 
produced bis license without any po aihle inconvenience, which would it onco 
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hive relieved hun from til liabilities to pen cities Probablj the whole enquiry 
before the Magistrate was as to the- fact of celling the ile, nnd that nothing was 
said ibout the license but however I think, by the goner il rule the informn 
was not bound to sustain 111 ev ulenee the negative averment that the defendant 
had not a license I do not mean to svy th it then- m ly not be cases which m ij 
be fit to bf considered is exceptions to that general rule , there is no gi neril rule 
to which there m iv not be exceptions , all I mem to say that this is not one 
of tho e exceptions The party thus called upon to answer for an offence against 
excise laws, sustains not the slightest inconvenient from the generil rule, for 
he can immediately pioduce his license whereas if tin else is taken the other 
way, the infoxmer is put to considerable inconvenience Discussions may an e 
before the M igistrates whether tho evidence produced is proper to sustain the 
negitive , whether a book should he produced, or an cxitmned copy, and man) 
other questions of tint sort whereas none can irioe when the defendant himself 
produces his license This the eforc, not being one of the excepted cases, but 
a case falling directly Within the general rule I am of opinion that judgment 
must be given for the crown 5 Apothceane s Company v Bentley Ry A M 
139 = l G A P 33s w is decided upon the same principle That hw an action 
for a penaltv undei the Apothec tries Act, 1815 (55 Geo III G 194) for 
practising as an apothecary without having obtained the certificate nqurnd by 
the Act All the counts in the dechrition con tuned the allegition that the 
defendant did ict and practise as an apothecary etc "without having ob tuned 
such certihcite a& by the sud act is directed No evidence was offered by the 
pliintiffs to shew tint the defend mt had not obtuned hi-s certificate The 
plaintiffs hiving dosed their ci«e, counsel for the defendant submittal that 
there must be a non suit Ibboil 0 J *-»d I am of opinion that the 
affirm itivo must be pioved by the defendant I think that it being n negative 
tin plaintiffs are not bound to prove it but that it rests with thedelenUant 
to e tablish his having a certificate Cf R v Norm 10 Cos Ml I hie 
section cinnot he utilised to help peraons who are representativ r 

p u tics and who stop into their ghoeb Jlaghaiendra Bao v let ala i 
1929 M W N 752 = 30 L W 966- A I B 1930 Mad 2 A 

Fact especially within the knowledge of any person Tj here a suit ,w*ib 
brought by the legal repre entntive of a dece i ed person who Wrta killed at an 
accident while Unveiling in the train of the defendant comp my the onu of 
proving tint there was no negligence on the part of the Railway Coinpanv lies On 
Biich company The Madras Lathi ay Co v Bahlal halulas 4M LT - >1 
Great II cAn n Bailnay Company of Canada v Laird 1 Moore e Privy Council 
Cab New Series 101 In « an t ugunst a /ammeter to reverse tho sale 
of a putnee tenure held under Regulation "V IH of 1819 on the ground of non 
smicf of notice held that the dcfmdant was hound on the principle hud down 
in section 10C Evidence Vet to prove -crvicc Doorga Churn v Sr/ed Najimood 
dren 21 W R397 In n suit b\ a Lallinajdar for tlic po session of land of 
which he hat been dispos e= cd by the prc'-ent pntneeJar and which is in a village 
whereof the plain tifl hail been a former vntneedar the omiv is on tlic 

nlmntifi to prove tlmt the land wn« lakheraj during the period that 

lie held tlu villige m putnee bubo Krishna v Piomolha o W R 

1 IS \\ hen a ryot is holding lands of considerable extent under a 

remind ir it i* n matter peculiarlv within his own knowledge of what tlmt 
holding consists and if he alleges that one or two plots occupied by him are 
lit Jd under n different title it is for him to show it flam Cuomar Bay v BeejOy 
Gobnul, "II R 535 In a suit for pre-emption when thi prt eniptor chums tho 
property for a price le-s th in that mentioned in the « do deed it jnrtma facie lies 
ujon him to print tint tin pro 4 *rt> wi - *hl for a sm ilhr price Hut vnv 
flight iv i<k m< on ha part j-, nlhii nt to shift tin Imnltn of proof upon the di ft n 
(Knl (y« mlor and vendee) who mu t know the r< d fan ts and who intat Ik. rn a 

U in r (x> ition to giv ivilence relitui„ to nctuil prie< bhayttan S tnrjh v 

1/iAofir 5 V Ibl fanakktil fat v lAirltmanlm 0 \ 31 ( hheoporya ft 

\ l lU tinrnj, 9 V \\ N Ib-S7, 3*1 lWi/f Vyt/v I molaf >0 V 6IS 

V*//i i»»i % Jthan 10 VI J 53 * Hut th dm of the thill k birth or d< uli 

it notn fut |*ec itUy within tin knowledge of Us fithir It is a fact winch 
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is within the knowledge of an> person who w is present at the birth or death 
Dolqanjan Singh \ Parsidh Xaiain, 11 Ind Cts 202 Where the decree holder 
of one A attached property standing m the n\me of A’* wife, the onus lies on 
A’s wife that the purchise money was •supplied bj her Sangnaraya v Balatnbil 
17 M L T 339 Where the defendant company intentionally caused oi 
permitted the plaintiff to believe that c ish pay able m respect of the goods, to 
which the delivery order related had m fact been paid and the plaintiff acted on 
such belief, held that the defendants cannot be allowed to den> that such cash 
was pud and that they cannot claim to be entitled to the vendors lien as against 
the plaintiffs W here the defendant company adduced no evidence to prove that 
the goods to which the delivery order related were not ascertained, held that 
the) ought to have proved the non ascertainment of goods because it was a fact 
which was especially within their knowledge Anglo India Jute Mills v Omademull 
38 C 127 Where a party propounds a document, the presumption under this 
section is against him Mali am v Blacluell, Gfe L R 22 8 In a suit bv a 

purchaser of a tenure or holding at a rent sale to annul an alleged incumbi ince, 
the omit is in the fir t place on the plaintiff to show that the infererat sought to 
be annulled is an incumbrance, but when once that is established the onus shifts 
on to the incumbrancer to prove that his incumbrance is, ^aved thiough being 
a protected interest The existence of such a 'protected interest as, a right of 
occupancj is a matter specialty within the knowledge of the person claiming it 
and the on us under s 10b Evidence Act, is on him Hartmom v Moti Shell h, 
1G C W N 779 = 15 Ind Cas 30, see also Joqediv Bolnm 21 C L J G5 , 
Somer v Mahabhoiat 16 C W N 777 

Where in a suit brought to question the legality of a tax imposed upon the 
plaintiff under section 85, the defendart Municipality averred that the tax had 
been imposed upon the circumstances and property of the plaintiff within the 
Municipality the burden of proving these facts lies on the defendant Munici 
polity under this section Debnanan Dulla v The Chairman of the Bar input 
AlumcipalUi/, 17 C W N 1230-= 20 Ind Cas 264 In order to apply this section 
the knowledge attributed to a particular person must be in the nature of some 
thing peculiar There is no difference between corporations and individuals 
so far ns the rule of burden of proof goes Ladminaram v Chav man Banda, 
Municipality 1 Put L J 168 Where ft suit upon a mortgage is contested b> 
a stranger who denies that the bond was executed and also asserted that the mort 
gage was devoid of consideration, the onus i& on the plaintiff to prove Ins ca«e 
Knmorappan \ Naiayan 35 Ind Cas 455 In the case of n contract if a plea of 
infancy is set up, it is for the party who sets it up to prove it Jodi Bibi v I'ajioi 
ICian, 26 Ind Cis 407 In a suit against an ordinary bnlee the limits of whose 
responsibility are defined m ss 151 and 152 of the Contract Act for not taking 
care of the goods and saving them from loss, e q loss of fire the bailee should, 
m accordance with the provisions of section 106 of the Contract Act, call all the 
material wilne-«es who were on the spot at the time of the loaS but th U section 
of the Evidence Act does not discharge the plaintiff from proving want of 
due diligence or (expressing it otherwise) negligence on the part of the bailee or 
lus servants Duarla A alh v The Buei Steam A auqation Co ltd 20 Bom 
L U 765=27 CU 615=46 Ind Cas 319 (P C) = 1913M W N 435 

In a case where the question is whether a particular, act was or was not 
with m the scope of an agt.nt s employment the burden of proving the limit of 
the agent s authority is on the principal m as much as the character of the 
authority is a mat er specialty within the knowledge of the latter Baud 1/ 
Bruce \ 1 [q Kmw 7m, 45 Ind Cas 822 see also Sudaman \ Behan, 15 G W 
N 953, Sr?/ idtcn \ Todhari 45 Ind Cis 294 Motthan Concern Ltd v Ladam 
35 Ind Cis 81 Madan \ Pnqanath 01 Ind Cas 3G2 Al hot/ v Fiadalulla 
61 Ind Cus 8S3 but see Jan! i v Thulcr 2 Pat LI 231, Manmatha \ Bate 
shot, 55 Cil 155 =- 32 C W N 184, hhurmal v KeramaluUah 45 Ind 
Cas 196 

x\n accused per on is alwaj s entitled to hold lus tongue, hut where the only 
alternative theorv to his guilt is i remote po- ibdity which, if correct he is tri 
ft position to explain, the nh'Cmt of an) explan ition miV't be considered in deter 
mining whether possibility should be disreginled or taken into account Snath 
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V n»pa<» n Jml Cns Girt- 19 Cr L T ISO The fact that a Muhammadan 
girl below the an of l r > jpms lm*> ntt uned pubuty is j f u t within her special 
knowledge ami the lmii in of proving tint lies on her llrlahwmm\ Alum 
aular, Iml C as 01 1 lie onus of proung an ofJtme under s V*{ I p Code 

lie* on the prosecution lint proof of intention or I nowlodge s,i C |, „ s , s mentioned 
in the section must he almost nil irely u matter of inference from cn cuni stances 
Where all the circumstances go to show that the intention of the accused was 
to employ *i girl ns a piosutute ns soon us she was pin sicill) ready for the 
purpose the burdui of pioun„ that she intended to wait until the ime of 
majority had been reached is on tin mailed Khcbai >oni \ r,npcior SO G L 
J 451 =(192 J) C \1 519 Where propert) is entrusted to n s. rynnt mid uch 
servant fails to leturn the proper!) or to account for it or gives an account 
which is shown to bp false and incredible it is ordinarily a ren onnble 
inference tint bo lits crimtnall) imsnppioprntod the piopcrt) so entrusted to 
him and dishonestly eon veiled it to Ins own use In such cases the Courts are 
entitled to draw hostile inferences and presumptions from the action and state 
ment of the servant The provisions of s 100 114 of the Indian Evidence Act 
can be relied on in support of the above propositions Sonamcah \ King Fmpcioi 
2 Rang 476= 1925 Rang 17 In proceedings foi appraisement of crops when the 
landlord f ilsthes accounts in order to claim a larger amount for him«elf the onus 
is on him to show what the actual >ield is If he is not ihle to show what it is 
he can got only such amount as is admitted b) the tenant But in cn«es where 
the landlord lias nevei made an estimate or is prevented b) the tenants from 
doing it the) cannot thereby deprive the former of bis rights Thi9 onus will 
then be on the tenants as persons with special means of knowledge Dhupesican 
v Snlhdeo 85 Ind Cas 5b6=0 Pat L I 419 = A I II 1925 Pat 505 Where a 
party fills to give the fullest information about the relationship existing 
between him and another the Couit is justified in drawing presumptions under 
s 100 of the Evidence Act unfavourable to that paity Mang Iem \ Ma 
Tha Ague 84 Ind C\s 1009 = A I R 1925 Kang 143 Where it is 
proven that thefts occurred at quite difierent date* the presumption ib 
that the stolen property passed from ttie hands of the thief to the receiver at 
difierent dates aNo The burden is then shifted from the Crown to the accused to 
prove that he received it at one tune only in a case where thje accused is cinrgtd 
separately of offences of receiving stolen property Oladams v Emperor 90 
Ind Cas 120 = 27 Cr L T 872 The burdin of pioying the exact date of a 
mortgage transaction entered into orally being not peculiarly within hi*, know 
ledge does not Jie on the mortgagee MihiLnlv Son i Ram 115 Ind Cas 431 = 
AIR 19°9 All 209 V here a fire is caused by a spirk from an engine 
belonging to a Railway Co , the Radwny Co will be liable in damages if it had 
failed to take all reasonable precaution to avoid diffusion of such sparks ns are 
likely to destroy the adjoining property The onus is on the Railway Co to 
prove that the engine is fitted with spark protectors Senetary of Slale v Dm /a 
Piosail 19 A 559 — 25 A I T '136 = 100 Ind Cas 640 = A I R 1927 All 349 
Altered instrument Mr Whitley btoke-, in his Anglo Indian Code 
says • I lu. Act should have here laid down some rule as to the duty of the 
party offering in evidence nn instrument which on its production appears to 
him been altered Stoics Anglo Indian Code \ ol Up 911 When the 
instrument, on its production appears to have been altered, it is a general rule 
that the party offering it in evidence must pxpliam its appearance, if he be 
cdled upon to do so by the is ue raised (Pain/ v A ichohon 13 M & W 779 
per Pari r D ) and if the instrument be not admitted by his opponent under 
notice (Iiennnn v SteggaJ, 14 Q B D 202), bee an e, ns every alteration on 
the face of a written in trtiinent renders it suspicious it s only reasonable 
that the party claiming under it should remove the suspicion Ilenman v 
Duhnson 5 Bing 1&3 Clifford \ Pallet 2 M & G 910 haul Ialmouth \ 
Rulert s 9 M A \\ 171 lord* f Dnqht Ri, Co v Iairclouqh 2 M & Gr 70* 

Im, «lb!9, Pitambei v 1 lotichand 1 M I A 420 (129) Khoohx Moodnaram, 
I'll VI Inmnsuanu v lihaiani 3 VI H C R 247 hauhaija y Sitaram 
M Ind (.is 817 Tin- rule is not applicable m c nes of documents which are 
not the foundation of a plaintiffs claim l/nmiam v bmedram 2j B Old 
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107 When the question is whethei a man is line oi de id, 


Burden of proving 
death of person known 
to have been alive 
within thirty years 


and it is shown that he was alne within 
tlmty yeais, the bm den of proung that he 
is dead is on the pei-'On who a/hims it 


S 107 


Principle Where there is proof of the existence of a state of things and 
no evidence of its cissalion the presumption is that such state of things conh 
nues for a reason abh length of time Hence, if the question is as to tiie life 
or death of a person who has been once shown to be liv mg the buiden of 
prov ing him (lead lies at first on the party who assorts the fict ITVsou v 
Hodge* 2 East 312, KeJewich J however denied this m In ie Alderwj (1905) 
2 Ch 186, Pou ell Ev 411 

Scope of the section In If t/\o»v Hodge * 2 East 312 Void Fllenboiongh 
G T leferretl to the c ise of Thiogmoiton v I \ allon 2 Roll Rep 4G1 wheie it 
was decided that where the issue is upon the life or death of a person once 
shown to be living the proof of the fact lies on the party who asserts the 
death, for that the presumption is that the pavtv continues alive until the 
contrary be shown Thi-> presumption of continuance is clearty one of the 
most practical importance It is trequentty impossible to prou for instance, 
the existence of a certain thing in a certain state or condition at the particular 
moment in question It i& sufficient with the aid of this presumption to prove 
such existence and state at such an earlier tune that according to its nature 
it mny fnirh be presumed to lime listed to the moment in question Corlle 
Cas rp 29 A person proved to have been alive nt a former time is presumed 
to be alive (luring the probable period of life s duration, until his death is proved 
oi a presumption of death ari gs Laivton * Pie*umptne Eirdenre Rule 39 
The Maliomedan law presumed the death of a missing person ninety vears 
after his birth though he had been seen last within 5 jetrs But tlm Hindu law 
presumed the death of a person of whom nothing has been heard for 12 years 
or at Benares 15 vears Cun Ex 299 The law as it stood before the passing 
of the Indian Evidence Act is thus summarised by Mr Goode) e "Presumptions 
of this cla s are referred to ns existing in favour of stability oi immutability 
Upon the principle a person once shown to be alive is in the absence of proof 
to the contrarj, presumed Jiving or at all events for a period corresponding 
with the duration of human life, or until shown not to have been heard of 
for seven j ears, while nt the expiration of that period the presumption would 
the reversed and death would be presumed What is the period winch the 
j t a\v could recognize ns that of the duration of life has never been arlntranh 
xed , and the application of the presumption might be aflicted bj the parti 
cular cucumslnnces in the individual case snob ns state of health and so 
forth Three scon jeais and ten have certainty been prescribed b) high 
authority, ns an aveiagc limit of human life Still even the attainment of a 
hundred is of occasional and not over rare occurrence while instances have 
been stated extending life to almost half a ct nturj further All ordinary 
experience, however certainty pointing to a period so rarety exceeding an n<,e 
of hundred, it would seem that this mi^lit be fnirlv taken ns a basis for what 
after all would be onty a presumption , though it hn^ not been ever so fixed 
l>y judicial decision Indeed the period appears never to ha\e been nUualty 
h\ed nt all A presumption of death nt the expiration of a hundred jeais is 
r«v 0 ^iiized howtver in both tho civil and Scotch Law and m a case so long 
ago is the time of Lo>d Hale there is a dictum of his, that if feoffment 
Ik made to the us© of one for ninety nine joirs if he shall so long livi 
and alter tho deaih to tho u s e of another this shall not be contingent, for 
it would bo presumed that his life would not exceed ninety nine jears IF enll \ 

1 outer. Poll G7 ” Goodeie Ei G28. "The life of a person once shown to exi t 
sajs Justice llaJJu in in an American Crse “is intended to continue till the 
contrary is proved or is to be presumed from the n Uure of the case The 
witm-i- it dive is eighty vears old , an age that we maj admit h an advanced 
one but is jet one to which life is occasionalty — not, unfrequentty prolonged 
The touii cinnot therefore presume, as of course that Hall has not reached 
111 
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S 108 " hoid Hale Jins indeed said thnt it shall be presumed that life will rot 
exceed mnetv nine years (11 call v Lome / Poller r >~>), and it mi\ bo inferred 
that i man, if of any Age already, will Jnot live eighty years besides {Napptei 
v Sander ? Hutton 118) show me tint Hall has been the subject of some 

quick consuming disease, or of any specific malady nt all, and a on will change 
the case’ Here theruje is arbitrarily fixed to thirty year-- ff a man is show 
to hive been alive within thirty years the hui then of proving him to be dead 
lies on the person affirming it Cun Ei S') So this section provi les in effect, 
tint if it appeals that a person, whose present existence is m question was alive 
within thirty years, and nothing whatever nnpears to suggest the probability of 
his being dead, the Court is bound to legard the fact of his being sfdl alive as 
proved But as soon as anything appears, which suggests the probability of 
his being dead the presumption disappears and the question lias to be determined 
on the balance of proof Ma k Ev p S3 Ss 107 and 108 of the Evidence 
Act should be read together because the Jatfpr is only a proviso of the rule 
contained in the formei, and bodi constitute one rule when so read together 
Dhm up v Gobmd 8 A 614 


108 ^[PioMded that when] the question is whether a mm 
p , is alive or dead, and it is proved that be haa 

that person if Tliv? not been ^ (1 of for en b Y 
who has not been would naturally hive hoard of him if ho had 
heard of for seven been alive, the but den of pioving that he is 
■ ' 1 alive is ^(shifted to) the person who affirms it 

Principle Where certain results would have followed if an act or an event 
had occurred (or not occurred) the absence of those results is some indication 
that the net or rvent has not occurred (or occurred) A common class of evidence 
of this sort is that of lack of news to show probable death of a per on or the 
piobahle lo*s of a ship, for ns it is u«unl for living persons to be heard from 
directly or indirectly by per-ons having an interest in Knowing and for ships 
office i s to leave word of their journey nt the ports they touch or with the olhpr 
ship-* they pasi the Incl of any such news indicates their non existence iitqmoie 
Fv % l r »S This is a genuuu pnsumptio of muver al acceptance to aid proof 
of d< ath It is gonenlly *nul to nrise from the person’s continuous absence from 
Itonir for si yen ycirs unheard of by the jiersons who would naturally have 
leceneil news from the nh en he 11 if/motcFt § 2 In introducing the Bill 
the Tim hie Mi I'd jamet Stephen said There nre seyem cases in which Courts 
would he nt it lo&s to the tomsi whit.li they ouplif to take under certain circtim 
tim.es without a distinct rule of guidance After vvliit lei gtl> of absence un 
itceoniited for foi instance may it ho presumed that n man is dead? The rule 
is lint seven vears is sufficient for the purpose OluiOn ly six nr eight would he 
equillv well but If h also obvious tint to have a distinct rule 19 n great conve 
in nc ' S/i erh of th* Ibnhl Mr V <t'j t/ww Stephen on the 12th March 1S72 
Ongin and growth of the rule " It is n rub of nresump'ion thnt in the 
tvli tuc* of < vidt m.e to llif conlruv n perso 1 shill he taken to he dead when 
he Ins he. 11 nh « nt seven \ nrs and not heard from That is a modern rule 
It is not at nil modern to mf» r death from a long absence the n cent thing 
is th« h\in„ of this tune of . veil years, and putting it into n rule The faint 
1 m (.liming of it ns a common Jitr rule of gt iiemi application in nli questions 
of lift auddeith is found so far a* recorded Tugh !i cases show in Doe d 
(te ir<j \ J+vstn 6 hast in January 180*5 Bong before tins m 1601 the 
♦'Bigiinv AlI of Tmne« I (Stab 1 Jac I C 11) had exempted from the scope 
of us provisions and mo from the guilt and puni hment of a felon (1) those 
who had mimed a eefomi lime when the firt epome had Jieen beyond the 
e a for wm year and (2) tho-e who « *i«ni« md Jieon Absent for seven 


* Hies, words in a 103 wi rr substituted for the original words “ when 
mid “on re peitmlv, b> tin Indnn I vid<nc< Ait Amendment Act fl 8 of 
1^2) * 8 
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jear-, although not bcjoml the -ea 1 *, — * c the one of them not knowing the S 108 

other to be living nithm that tints ” i Ins statute, it mi} bo noticed, did not 

nbsolutolj tnat the absent pirt} as deal, for it did not validate the stcond 

marriage in cither ct e It simplj exempted a part) from the statutory puialtj 

Again, in 1G67 the statute of 19 Cir II, C t» 'foi ndrtss of inconveniences b> 

wmt of proof of the deceases of persons bt join! the seas or lbscntmg them^chee 

upon whose heirs c-tates do depend, provided m the case of estates and 

leases depending upon the life of a person who should go be} ond the seas or 

otherwise absent himself w itliin the kingtlom for seven jenr* that wheic the 

lessor or reversioner shoull bring an action to recover the estate the person 

thus abst nting hun elf should ‘be accounted as natur ill} do id if then should 

!»c no ‘sufficient and evident proof of the lift and that the Judge should ‘ direct 

the jury to give their v< rvlict ns if the person were de id’ Rut if the absent 

part} should not reall} hue died, piovi-uon was made for a nbsequent ucoven 

b> him The effect of this statute, then, w is to end, in i sptcihe cliss of cast*’ 

all enquir} into evidence b} acertun assumption, or, ns it is otherwise called 

presumption The rule fixes for tin pmpose of a p irticular inquirv the effect 

of specified fic s , absence for seven jcirs, unheard of ia to be accounted as 

regards this particular lnquir}, the same thing as death , it ia its leg il equivalent 

4 Now, verj like!}, in practice similar c ises ma> have been brought within 
*»he equity of the statute as Chief Jushtc Ilolt, in 1G92 is reported to have 
‘held that a rem under man was within the equity of that law but we hear of 
no suggestion of a general seven }cir rule suen ns we lino non before 1805 
In the case Doc d Oeoige v Jcsson 6 Ea^t, 80, there was a rule for a new trial 
m an action of ejectment, which tin md on the que tion whether the plaintiffs 
lessor had entered within the time allowed b> the stitute of limitations, which 
again turned on fcho time ol the death of the les or s brother who had gone to sea 
and hnd not been heard of for many jears flic Comt of Kings Bench 
sustained a ruling that the jurj mud hud the time of death ns well ns the} 
could that at any time bejond the first seven jears they might fnirl} 

presume him dead , but the not hearing of him within that period was hardl} 
sufficient to afford that presumption Observe the wnj in which Loul Ellen 
hotough puts the mutter As to the period when the brother might be supposed 
to have died according to the btatute 19 Cir II C 6 with respect to leases 
dependent upon lives, and also according to the Stitute of Bigamj (1 Jnc I 0 l), 
the presumption of the duntion of lift, with lespect to persons of whom no 
account can be given, ends it tho expiration of Seven jears from the time when 
they were la t known to be living Therefoie in the absence of all other 
evidence to show that he was living it a Inter period there was fair ground for 
the jurj to rresume that he was de id at the end of seven jears from the time 
when he went to sea on Ins second vojage, which seems to be the list account 
of him I Ins was supporting what the jurj had done, on the simple ground 
that the jury was justified, on the analogy of two statutes in finding death bj 
the end of the seven jeifa, and moreover (looking at Ut hi sbtc Jioo/es 
ruling which was not questioned upon this point) that they would not he 
justified in finding it earlier It was not laid down that they ought to find 
death at the end of seven years, oi that the} must , nor was anv rule of presuinp 
tion put forward nor, as I saj, was it on anj such point that the ruling below 
was questioned m the full Bench 


' In 1809, at Nisi Prut * ( Ilopciiell v De Puma, 2 Gimp 113) m an action 
against a woman on a promissory note, she pleaded coverture and proved her 
marriage, but the husbiml hnd gone to Jamaica twelve jears ago, md it wa- 
a question how to prove that he was now living The defendant insisted tint 
he must be presumed to bo alive but Loul EUcnhoi otigh ruled that evidence 
must bo given of his being alive within seven jears Hus was given, and the 
defendant had a verdict In the other case the mm was to prove dcith here 
life , and here the ruling was that n Court cannot assume life now, when all 
that it knows is that the part} has been ab ent and unbend from for more than 
seven >car& "Upon the basis of these ea cs, there soon nppeued m the text books 
on evidence, for the Lr-t time in 1815, a general proportion that 4 where the 
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issue lb U|>oii tli< Iifi or »!o itli wlieic.no account c in lw given of the ptr on, 
tins pro umpiion (name Ij f fiat a livin', person 'continues nlrvo until tlw 
tonlrnrv ho prov i n ) crisis at tho end of 6f von yi ers from the time when he 
vi i »s last knovvn to be living — «t jicnod which Inn been lived fiom analog) to 
/ nr , xt , ,,n< l etntu to concerning 1< a*es determinable upon lives 

{l /ill Et Vol I, 152) In I Ins form the matter was a*. tin put b> btarl ic 
f* ri ,M “itor in the first edition of his bonk, and by Gicniknf. and ‘•o b) 
fai/lot | btarl A 1st III part IV p J ,S, l G, A fe 11 , 1 Ay/ A (Oth I d) 
fe 2U0] But thn Tudges as wAl ns text writers got to expressing what had been 
put ns a cessation of a presumption of life m the form of an affirmative prc&ump 
tionofdeilh and tins was put as a rule of „rn<ral applieition whenever lin 
nnddcith were in question And so Stephen put it ‘ A person shown not to 
hive ban heard of for seven ye irs by tho^i (if any) who if he had leen aim 
would naturally have heird of bun, is presumed to bo dt ad, unless the circum 
«l inces of tho else nro such n-> to account for his not hung heard of without 
assuming lus detth ’ I his rule is set down by Stephen among tho few pro uiiip 
tions which he tlunks should find n plicr in the 1 iw of evidcnct Stephen 
published his Digest m lb 70 Here, then, in seventy y tars, we find the rule 
about a seven years nbsence (1) coming into cti tonce in the form of a 
judicial dcelarition about what may or may not fairly he mfcried by i jury in 
the exercise of their logical ficultv, the particulir period bein*, h\ed by 
reference to two li plaintive determinations in specific c isos of i 2ike question 
(2) passing into the fofm of an affirmative rule of 1 iw requiring that death be 
assumed under the given circuin&tano s 1 his is i process ot judicial legislation 
advancing from what is i mere recognition of a li gitimatr sli ]> in le^al reason 
mg to a declaration of the legal c/Tect of certain fict * flmt/ci Pie ficai Pv 
pn 319 324 But the Indian Evidence Act, which found plate in the Statute 
Book in 1872 went further and by s 107 it allowed presumption to be m ia< ot 
the continuance of life tor a period of 30 year from the period waen a person 
is last heard of But this presumption is not free fiom criticism 

Scope of the section This section provider in effect that if it 
that a pei sou has not been heard of for seven years, by those who woum naturally 
have hewl of him if he bad bien alive and there is nothing to suggest the pro 
liability of bung alive the presumption di&appe us and the nutter is at large 
J tail El 83 But sections 107 md IUS -houM be reul toother because the 
llttei is only t proviso of the rule cont lined in the former, and both constitute 
one rulp n hen so re iJ together DhampNalhv Gobind bciran, 8 A 614^6 
AWN 239 rile two presumptions up conflicting and the circumstances 
might b( such that both presumptions were raised What is to prevail? It 
w is inordei to solve this question that the language of section 108 was changed 
n? as tomiJ e it ch ir th if in such a cas° tho pre umption of death would 
pnvul For example if A the pi uni iff says tint X is ilive, and upon this 
assertion claims tho judgment of the Court A must prove the truth of the as&ei 
tion In oulcr to do so A give- evidence th it X w'as abve 2D years ago If the 
Juries believes this evidence and nothing more appears he will be bound to bntl 
th it X is ilive But B may give evidence that X h is been absent for seven 
yeirs and so get the benefit of the presumption de ertbed in s 108 Of course 
it would do just as well if B were to prove that X w is born one handled and 
twenty yp us ago so that according to the common course of natural events 
he could not be alive now ( I itlc section 114 infra) or he m iy prove that two 
years ago X went to sea in a ship, which h is not since been heard of But, in all 
this there is no shifting of onus whilst the evidence is being t iken Mail Eo 
i> 84 So also this pri sumption will not an>o if the person in question left his 
hone under circumstances which render it improbable thit lie would cominuni 
cite with tus fnemfs Pouell Fv 412 There is no presumption as well that he 
died nt any particular time Cocl le cas Ei 30 In Weapon v Doc, 2 M A W 
894 Loifl Denman C J sud We adopt the doctrine of the Kings Bench 
that the presumption of I an relates only to the fict of deith, and that the time 
of duith whenever it is maternl must be suoject of distinct proof The 
principle on which the Court presumes tho death of a person of whom no tidings 
have been received for n Jong period of time, is this— that, if be were living he 
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implion that she died in 1842 Bouen 
ciseitwas smd that the principle on 
ler^on not heard from for seven year- is 
would prolnblj hive communicated 
s This i<? a conclusion which Courts 
ise “ It is quite clear therefore that 
■sumption can not rui^-e In this ease all 
r wlmt Ind taken place between L and 
lble she would have enteied into further 
andoned her riligion, and her friends 
d reproach for doing c o The leproaches 
t communications- I think this circum 
rather eccentric course of life which it 
lidor it improbable that she could h i\e 
Is If I am right in this view it follows 
oc-> not arise Iroin the nb cnee of in forma 
ence is natural e\en if the lailj were 
v Me Eli oi/ Ir Rep 5 Eq 1 it was 
ent cases are not such as to render it 
ue'-ent Hugh Moiqan It ft Ireland foi 
18 j 9 resided there for borne yeai®, 
with his wife in 1859 for i temporary 
i rty in Ireland and after a few months 
fe and son followed him If is contended, 
ince been lieird of h> his sister, the only 
in Ireland I am therefore to presume that 
en comes into this country and stijs for a 
vho is not nn alien, but Ins his ipsi 
s for n little time, and then leaves 
-no relatives here and is not heard of fot 
therefore, to he made of Ins death l 
*y to such cases ’ A girl of sixteen leaves 
1814) «ne is in a seaport town intending 
heard of 1 here is no presumption that 
ml, 14 Sim 28 In that case Shaduell 
teen or seventeen ) ears of age who e 
ison which does not appear to Iea\e her 
hither Rut it seems tint in August, 
* then intended to go abroad There 
that nil along she Ins been conce ding 
otnrn home. Hie mere fact of bpr 
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upon him which vras likely speedily to terminate in his death * I o which V/ 
Hubbock, in comn rilling outlie sub] ct, ndda,— “And ih« urcum a tancrs of the 
country whither the party hud gone having hecii visited with a fat il disca'*', war 
or oilier sunihir cdmnity , or again, the sudden unexpj'mird cessation of his 
habitual coirosponduitc with Govern! per-ons, would materially insist the preaump 
tion of his death On the other h md the cuise of the absentee s departure, On 
terms of mtcrcour c on which he h id lived with his nlatives or the **tato of 
the lOimminitntion between this and the tounlr) n hr re he resided may bn *11 eh 
ns to make lh« want of intilhg nee conw img him eisdy consistent with the 
supposition of his continuing exist nc // Mo J p age 1 74 Goolrir Eo bil »S o 
death may be pro veil by reputation, by luir^av, or by evidence of facts in 
consistent with the theory of the exi stent e of life J he presumption will arise 
tint the death of the absentee Ins occurred befou the expnafion of seven years, 
wheie any of the following circumstances are shown f *r —(1) Jlnt within 
th it tuno he was in a deeper Ue state of health Wc^bslc > v ISnchmorc, 13 
Vos 3G2 In the above mentioned ense ‘ the health was very bad— the 
chancellor speaks of it as desperate ” (2) flint within that time he embarked On 
a vessel "Inch has not since been lie ml of and is long ovudue, inquiries 
having Ixen mide at her ports of departure and destination Latison Vrc 
sumphic Evidence, rule r >0, Merritt v thompson licit 550 In the lbove 
else the Court observed Ihe presumption of ms death does not rist upon the 
fact that he Ins not been heard of for seventeen months but upon the weightier 
circumstance th-t the vecsil has not been heard of for seventeen month In lie 
Smyth, 28 L J (p AM) 1, Sir Cicsacll Qcsucll said I do not find in the 
affidavit any statement that enquiries have been made at Bercelon i or elsewhere 
about the ciew f he alfid ivits only state tint neither the vessel O S nor any 
of the cicw have bei n heard of I should undoubtedly presume tint the vessel 
haslnciilo t, hut it does not follow that the crew, or some of them in ly not 
have hcen saved The case had b tier stind over until > on hive .written to the 
agent of the ship at Bercelon a and ascertained whether any of too crew nave 
survived Similarly iii Rc Bishop 1 Sw A Tr 303 the same learned Judge 
said ‘I thinl* prob ably the vessel is lost but it does not appear that any in 
quints have been made it Demcra/a *n> to whether any of the crew nave arrived 
time or have Ken heard of ’ (3) That at sometime within that p< nod he has 

encounten d n specific peril' which ncludes not the ordiu ary dangers of travel 
ornivigation but «omc umtsu tl or extraordinary danger tames Case, 3 
App Pi 220, Laitson Piesumptuc Bo rule 51 (4) Lint his habits character, 

domestic relations neces ities or facts or circumstances other thin those 
showing exposure to dinger would have made >t cert un that if alive within 
th it period he would have returned to or communicated with his resid nee 
home or domicile or hav< been heard from laitson P/csumphte EtuPncc 
rule 52 A son ifter the death of his I ither, «»d knowm „ of i provision for 
him in his Will to take effect on the death of his mother leaves home He is 
not heard of for many years He will be presumed to be dead Kaislen v 
Karslcn 15 N (S ) Jfib On March 25 lSfiG S loft her hom< and wag never 
heard of a„ am She depended on an income pavable in quarterly instalment 
bhe did not appear to claim the amount due m June, 18Gb In a proceeding in 
1^75 the presumption is that she was dead after June, 18Gb Hr Beasnci/ L R 
7 Eq 498 

When no presumption arises But the presumption of death at the ex 
piration of seven years being la*t beard of does not arise where it is improbable 
that the ab-'cn tee even if alive, would or could have been heard of at, or would 
or could havecomimmi ated with 1ns residence home oi domicile or where in 
other jtniici »1 pi occeilmgs the absentee is recorded as having been alive «uib«e 
quently to the end of ->evcn yeaas Lau^on Pre Ei Rule o 1 In 1829 R left 
her family in I nglmd and went to Pans where she took a situation ns b ovcrn 
es bhe continued to correspond with her relative* In 1835 she avrotc to 
her sister from Part*, saying that she was about to accept another situation, 
and c (tint that «he had become a Catholic On receipt of tins letter her sister 
replied in a lrlter of remonstrance repro aching her for her abandonment of the 
Proto taut religion Ivo reply was received to this letter, and she was not 
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subsequently heard of Tliero is no presumption that she died in 1SI2 Boiien S, 108 
v IlemU r<ton, 2 Sim &, G 8G0 In tins cn**e it was stud tlmt tlio principle on 
which the presumption Ihnt nn absent person not heord from for «n\en vears is 
dead is baaed is that if lie were living he would piohnhly have coimnumcited 
witli **01110 of his friends md relatives Tins is n conclusion which Courts 
draw from the probabilities of the case k It is quite char therefore that 
when no such probnluht) cxi fs the presumption can not an e In this ill 
the i ii cumsLances ter d to show that after what had taken pi lu between L ami 
her friends it was extremely impiobnhlc she would have enteied into further 
communication with them She had abandoned her nligion and her fi lends 
wrote to her n letter of remonstrance and reproach for doing c o Tin leproaches 
were not calculated to entourage further communications I tlunk ibis circuin 
stance, taken in connection with the rather eccentric course of life which it 
appeals from her letters shn pursued, lender it impiohahle that she could Iiuve 
further communication with hei friends If Inin right in this view it follows 
that the presumption of her death docs not arue from the ah mice of m forma 
tion or of communication when that absence is natural even if the lady were 
still alive * Similarly in Me Mohan v riiog Ii Rep 5 Fq 1 it was 
«md The circumstance s of the present ca c es nro not such ns to render it 
nfc to make that presumption at pie-*ent Hugh Morgan It ft Ireland foi 
America some time before the year 18o9 resided there for some years, 
in irried there, came hac! to Ireland with Ins wife in 1839 for n temper irj 
purpose only, he «old nil his property in Inland, ami after a few months 
returned to Ameiicn, whither his wift and son followed him R is contended 
however, that because lie has not since been heard of by his sister, the only 
member of his family who remains in Ireland, I am therefore to presume that 
he is dead Rut suppose that nn alien comes into this country and stays for a 
few months, or that a person who is not an alien, hut has his resi 
deuce nbioad, conies here ami stays for n little tune ami then leivts 

having— to put nn extreme case no relntncs here, nnd is not heard of foi 

•even years, is the preemption therefore, to be made of his death ? 

I do not think that the rule would apply to such cases ’ A girl of sixteen leaves 
her father s house Inter on (August 1, 1811) sue is in a seaport town, intending 
togonbroul She is not subs quently heard of I bore is no presumption that 
in lb21 she is dead fla/sonv Engl ind, 11 Sun 28 In that case Shad u ell 
V G said ‘Here a girl of about sixteen or seventeen years of age whose 
father was n farmer, chose for some reason which does not appear, to leave liei 
father s hou e and to go no one knew whither Rut it seems that in August, 

1814 she was at Portsmouth, and that she then intended to go abroad 1 here 
fore it is but reasonable to presume that all along she has been eoiieeilmg 
herself, and that she novel intended to return home 1 lie mere fact of her 
not having been hcaid of since 1814 affords no inference of her deitli for the 
ciicU instances of the cisc make it very probable that she would ncvei be he ml 
of again by her relations How can I piesume that she died in 1821 from a 
fut winch is quite consistent with her being alive a that time ? S died in 
August 1838 W, lus father, left England for Australia in lb49 from which 
country lie wiote to Ins wife until ISol when lie ce iscd to write In lus last 
lettir lie said 1 have made up my mind should I reach England in sifety 
not to know, s«e or have any coninmnicilion or connection whatever with any 
one whom I foimerly knew W was nevtr ubsequently heard of There is 
no presumption th it lie died before S Ih. Smith 21 L J (P & M ) 182 In 
that case the Court obsoived ‘The ovulenco is not sufficient to warrant the 
piesumption tlmt 1\ died before Ins son Some expressions used by him in 
the last letter to his wife would lead to the conclusion that he might have leasons 
for not again communicating with her A sailor leaves h is ship in a foreign 
c on n try in 1850, and is not afterwards heard of It is proved that his intention 
was to desert Theie is no presumption tint he dud in 1857 Lakin v Lai m, 

34 Renv 443 Douleg v II infield, 14 Sun 27/ A was trnnspoited from 
England to New South Wales in 1834 for seven venrs for a crime He la*t 
wrote to Ins family on board ship m that year J lie ircords showed tint he 
served his sentence There is no presumption that he was dead in the year 
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upon him which was likely speedily to terminate in his death ? ’ To which Mi 
Ilubbock, in cornu enting on the subject, adds , — "And the circumstances of the 
country whither the party had gone having been visited with a fatal diseis>e, wir 
01 other similar cil unity, 01 again, the sudden unexplained ces atiott of Ins 
habitual coirespondence with sever d pcr&ons, would m iternlly is&ist the prtsump 
tion of hi-, death On the other h ind the emse of the absentee’s departure, the 
terms of intercourse on which he hid lived with his relatives or the state of 
the communication betwei n this and the count! y where he resided may bt such 
as to make the want of intelhg nee concpunghim c isily consistent with the 
supposition of his continuing e\nt tic j ’ Hubboc 1 page 174, Goode ve Eo G31 feo 
death may he proved by reputation, by hearsay, or by evidence of facts in 
consistent with the theory of the exi&tenci of life 1 he presumption udf arise 
that the death of the absenteo has occuned befoie the expuation of seven year 
wheie any of the following circumstances are shown Ti„ — (1) That within 
th it lime he wis in a desperate state of health Wcsbstci v Buchmorc , 13 
Ves 3b2 In the above mentioned cise “ the health was \ery bid-— the 
chancellor speaks of it as desperate ’ (2) That within th it time he embarked on 
i vessel which has not since been heard of and is long oveidue inquiries 
having been made nt her ports of departure and destination Lam>oii Prr 
t>umpUvc Fndenre, rule 50, Merritt \ riiompwn Hell 550 In the above 
case the Court observed The presumption of his death does not rest upon the 
fact that he his not been heard of for seventeen months but upon the weightier 
circumstance th^t the vessel has not been heard of for seventeen month 0 ' In Re 
Suvjlh 28 h J (P AM) 1, Su Ciesiccll Cicsuell said ‘I do not find in the 
affidavit any statement that enquiries have been made at Bercelon \ or elsewhere 
about the ciew the affidavits only state that neither the vessel G b nor any 
of the crew hnve been he ird of I should undoubtedly presume that the vessel 
has Ik ui lost, but it does not follow that the crew, or some of them m iy not 

have been saved I he case lnd better stind over until you have written to the 

agent of the ship at Bercdona and ascertained whether any of the > crow n^vc 
survived faimilarly in Kc Bivhov 1 Sw A Tr 303 the aimo Icarnul Judge 
&au! 'I think probihly the vc&sel is lost but it docs not i! ^ U \ 

quines have been made it Dcmerma a* to whether Any of the crew have arrived 
tlioio or have ken heard of (3) That at sometime within that period he has 
eiicounterul a specific peril which nchides not the ordinary (linger of travel 

or navigation but some unusual or ertraordmary danger Say et Lase 3 

App Pi 220 Lauson Pie^umptnc n rule 51 (4) 1 hit hi* habits charade r 

domestic relations, necessities or facts or circumstances other th in those 
showing exposure to dinner woulel have made it certiun that if ahvo Wlthut 
tlmtperioel lie would have returned to or comimmicitcd with ln» rpsnl nee 
home or domicile or h ive been heard from Lmtson Piciumptuc EtvPntc 
rtih 52 A son after the death of Iiis fathe r ami knowing of a provision for 
inm in Ins Will to take effect on the death of his motln r, icives home He is 
not hi ard of for many year* Ho will l>e premmrd to be ih id Kmslcn v 
A arsten 15 A ^ (S ) JGb On March 25 1%0 S left lier home ind was never 
heard of n„ a un ^lio (Upended on mi income payable in qunrtcily instalment 
shi did not appear to cl uni the amount due m June, lbbti In a proceeding in 
lh7 i tin pn sumption is that she was dead after June, 18G0 Ho bcm>nc>] 1j Is 
7 3a) 103 

When no presumption arises But the presumption of death nt the ex 
piralton of < v< n y » ars bcm„ ]a t heard of, does not arise where it is improbable 
that thi nh ( ntec oven if nine, would or could have been heard of at or would 
or coiill luw comnium U<d with, hi* resident home or domicile or where in 
other ltidiu it proceedings the ah«cnte< is rcconhd ns lining {won abac subsc 
qiiditlv to tin end of -ovi u it ars Ijur^m PrcTi little o i In 1820 Jt left 
In r farm!) in 1 n„l uul nn 1 w« nt to Pans where she took n &itu moil ns govern 
« Mio eontinu *d to correspond with hir relative* In 1835 she wrote to 
h«*r m U r from Pan "ay mg that she was about to uccipt another situation, 
and Mating lint die had lx come n Catholic On receipt of this letter her sistir 
n plii 1 *! in a 1 Iter of remonstrance reproi* lung her for her abandonment of the 
Prole taut nli„ion Ivonply was received to this letter, nnd she was not 
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subsequently hoard of Then* w no pre umption that *ho died in 3S42 Lonen S. 108 
% Ilnuh rton, 2 Sim & G 300 In this case it wa* siitl that (ho principle on 
which the presumption tint'll! ah=ent per«on not hoard fiom for seven tear 1 ! is 
dead is based i- that if he were living ht Mould probably have communicated 
with ‘-omo of !us friends nnd relative 4 ’ This is a conclusion which Court* 
draw from the prob ihihties of the case “It is quite char therefore that 
when no such probability exists the presumption can not an e Tn this ease all 
the circumstance- lord to ®hon that after what h id taken place botwee n L and 
her friends it was extremely impiobahlc she would have entered into further 
communication with them She li id abandoned her religion, and her fuends 
wrote to her a letter of remonstrance nnd nproich foi doing o The lepioaches 
wort not calcula led to encourage further communications I tlunk this circum 
stance taken m connection with the rntliir eccentric course of life which it 
appears from her letters slio pursued, render it impiohablc that she could hive 
further communication with liei friends If I am right in this view it follow* 
that the presumption of her denth doe*’ not an-o from the ab cnce of mformn 
tion or of communication when that absence is natural even if the ladj were 
still alive ’ Similar!) in Me Mohan v Me riiot/, Ir Rep 5 Eq 1 it wis 
*aid u The urcumstanct s of the present ca*-es are not such as to render it 
afe to make that presumption at present Iluyh Mori/an lift Ireland foi 
America some time before the )eir 1859 resided there for some jeai* 
mimed there, came bick to Ireland with his wife in 1859 for a temponrj 
purpo-e onl) , ho «old nil Ins property in Ireland, nnd after a few months 
returned to Ameuca, whither his wife and son followed him If is contended 
however that because lie has not since been heard of b) his sifter, the onl) 
membir of his fiunity who remains in Ireland, I am therefore to presume that 
lie is dead Rut suppose that ftn alien comes into this countr) nnd stay s for i 
few month* or tint n person who is not an alien, hut lias ins resi 
dence abioad, comes here and stijs for n little time, nnd then leaves 

having— to put an extremo case no relatives here nnd is not heard of foi 

seven years is the presumption therefore, to be made of lus death ? 

1 do not think that the rule would apply to such ca^c* A girl of sixteen leaves 
her fathers house , Inter on (August 1, 1814) sue is in n seaport town, intending 
to go abroad She is not subs quentl) heard of 1 here is no presumption that 
in 1821 she is dead Hatton v Englmd, 14 Sim 28 In tlmt case Sltadncll 
V C said 'Here a girl of about sixteen or seventeen >eirs of age, whose 
father was a farmer, chose, for some reason which does not appear, to leave her 
father s hou-c and to go no one knew whither Rut it seems that in August 
1814, she w is at Portsmouth, and that she then intended logo abroad Ihere 
fore it is but reasonable to presume that all along she Ins been concealing 
herself and that alio never intended to icturii home 1 lie mere fact of her 
not Immg been heard of since 1814 affords no inference of her deitli , for the 
ciicumstiinces of the cise make it ver) probable that she would nevei be heard 
of again b) her relations How can I pie&ume that she died in 1&21 fiom a 
fact which is quite consistent with her being alive a that tune t’ b died in 
August, 1858 W Ins father, left England for Australia m 1849, from winch 
countr) he wiote to Ins wife until 18o4 when he ce lsed to write in his la«t 
letter lie saul 1 have made up my mind should I reach England m sifety, 
not to know, see or lune mi) communication or connection whatever with an) 
one whom I former!) knew IV was never ubsequentty heard of There is 
no presumption that he died before S 76 Sunlit, 21 L J (P &, 31 ) 182 In 
that cn-e the Court obseived “The evidence is not sufficient to warr in t the 
piesumption that died before his son Some expressions used b) him in 
the la«t letter to his wife would lead to the conclusion that he might hn\e lessons 
for not again communicating with her” A sailor leaves h»» ship in a foreign 
eounti) in 1850 nnd H not ifterunrds heard of It is proved that his intention 
was to desert Theie is no presumption that he tin d in 1857 La! m v La! in, 

34 Beav 443, Doukif v It infield 14 Sun 27 f A was transported from 
England to New South Wales in 1831 for seven veais for a crime He list 
wrote to his family on board ship m that year Ihe records showed that he 
served his sentence There is no piesumption that he was dead in the year 
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18 j0 Mikhail* /V«<st I r >ilrn 507, fan on Jbr Pi Rub 51 set nLo I' 
1 tddeidale 57 Sol Tol 5 Hurt ft; v 0<ran Co , 1 1 L 1 

Presumption of death according to Hindu and Habomedan Law At-tord 
mg to Iliiufu Luv (hi pn sumption of di alh wrung from sib < me, iioull 
appen to t d e pJnce alter an ab met of tidings for t \\ » 1\ r* u irs Cofrbiooie'' 
X)? 9 tsi Vol I p ISS Hrawje s Hi min lair p 188 Van) re hoo) v hit f don 
Lai 2 Hny Gil lnmu<i;ot) Ghosh \ hfshnh 1 al 2 II I K A ( ,o i=*l0 IV R 
184, bat odd Suu<bo i \ Imhmd Mnut 2 1> J K A C H7 Is ole, Jhilhhuddur 

v Ham Jen an 1 A^ra 1 /) Inte Shat no Mtnyr Dos si 8 3\ 9J1 Ghn^ce 

s fnsouddn 2 A„ra 22G, hni itppnn thrill v f etu/nl 1 M II Cl R t"’ 
onl) when the devolution or an«c< sMon to tin propfitv of » mi'-sm P1 Hindu 
for Malioniohii) is in question that (he Hindu and Mahomed in Lav of pie 
sumption ns to the death of a missing [n r on maj bate to lx applied with 
reference to s 24 of Act VI of Is71 But when a suit i-. In a mirsiouer for 
ft decl UAtion or for the nvoultmc of an alienation of propert) in the po sps 
sion of the piesent heir the prowions of siction 108 of Act I of JS72 will 
ftpplv I to ntPi/in at Mi \ hishrsn ro Sintjh , 1 A 08 (P B) \S here a 
person chums anothei * pioprrtj on the allegation that the lalu r was in««9iH{, 
and lift'’ not been heard of for more than even tear-* (he question uhither 
such person i*» to lie presumed to be dead is one of e\ idence and not a part 
of the mb tan tire lan of inheritance In such a ca^e the pre umption of death 
Mould arise under this section Dhondo tihdaji 11 B 413 set aho Ditto up 
Nath v Hound Satan 8 A 014 = A W L 18SG 239 Btlat/o v htrlnappn 
lilt 118 Han (Andaman v Mato Ml Atman, 11 B 89 Tai/auanl \ Rxiu 
rhandt ao 18 Bom I B 14 = 40 B 289=33 Ind C is 484 londuux Juladi 
71 Ind Cts> 303**2 \f L T |H G) & nndu the Mnhomedan Law mheri 
tance to the property or shart of t missing per on cannot open hut must 
remmn in the) nice until nmctj rears hare elap ed since )u« birth or anW 
his death is proved Union Ah \ MahnrCan 2 A 023 Ia)hiBtbt\ muni 
Btbi, 7 N YT P 149 Gtrdhari \ Lado A \V N 1S82 103, Vouial ^ Khoja 
> Agra 59 But m a later Full Bench case of the same High Court iho e 
t a«es Mere otcnidcd In th it cast Mnhniood J said The rule ot Mahomed an 
Law Unit a missing per on is to he regirdcd as aim till the eapjrj of 90 
j ears from the elite of his h rth isn rule of evidence and not of succession, 
ijiherUauce etc, within the meaning of section 24 of the Bengal Cu il CoUtt 
Act Marbar AU \ Btidh 'ytnr/h 7 A 297 (F B)**A W Is 1884 A H So (he 
rule contained m section 108 of the Indian Evidence Act applies to the cn*e of 
it "Mobomedm who lias been missing for more than seven \ ears when the «jue< 
don of his death arises n case*. to winch under the provisions of section 24 
of the Bengal Civil Courts Act (\ I of 1871) the Mnhomi dan Law is npph 
c \hh II id see also Imdad Ah \ Ghutont Jdam 42 P U 1892 1 tuoha Catitm 
v Moohn Valid 2 C L 5 230= 15 M L T 817 = 7 Bom I R 892=2 A L 7 
798—10 C V N 83«-^3 ( 178-32 I A 177 1 usttf AU Bn; i Atntb Ben 

U A L 7 355= 18 ind ( 92d Miraj \ Abdul 43 A 073 

Time of death Though under s 107 nnd 108 of the Jndiin itideuce 
Atf th* death of ft p«-r«on »s to he presumed nfti r an mleivnl «f «eren jear-< 
lhi rv is no iue«umption a« to die tune of his death 7 her, fore if anj one has 
to c ( iblish the exact time during the < sev. n )eirs winch the person died 

lienni^tdo o by evidence and can umber ulj n« one hand upon the 

«rt umption of death nor on the other upon tin pn snmpiion of the contimi 
nnce of life Ifango \ Mmhlfppa ,l B -9<> vMienever the qm uon as to 
the ex let tune of dialh flti«es ' l i according to the e> ideoci 

and vircum taut «s of each ci*j to havn occuir<<{ at 

u»> Inn* not nffect«d l» tL pivui viar-* Dhm up 

\otf> v (lifmd C«ia« 8 \ GlX. al o Otiut \ Mel* 

rhiii wa II M 1 7 Jfl l "lab ) hrrhanh 

C / in Muhanunad ^hartf \ 1 t ' tl B) 

'l he) tontrmlerl that «t oic 

durtn thehrtfsvm as 

not lu ird of tnd 
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x T .. nt * n> „ , , ,, ,, 2GG and in llie case of Fam 

Ntuamn Dior, want v Shrnnnas flimbal , 8 If ttri , 33 Q >3 m U8 i a9t ruling 
Bhutan Buneijce v &«r»yu Canto Itoi/ C houdh )a<t v p roho( jh Cl t under Dai, 
Hr ir'i »P f o\ U m tho cisi. °£ S>i»of/« W, -‘TJic only presumption 

l l V T , fh, ■ / M)8 at page ^ 1Sj tfmfc tho parly is dead 

^liich is enacted by section 107 of the Ludcncc us to the precise tune of 

at the tune of the suit but them is no prtsum t n ] nUntr tint on the true 
lus death In my opinion theie can be no «lour iay U p OU the plninliirs to show 
construction of section 1 «S of the LvuImico Act it i Ia j ad AU Having failed to 
by afhrmative e> idence that D Mar Ah survived \ t])L appeal But see Allan v 
do =0, the suit could not succeed I would <lismi« , n M L J 295 , J lunshar y 
Baihu S ind Cas « Dal K,chr» v lrWi Ll]gJl , b c iqes t/ie presumption 
Sw/hra, Id R D 38 . But according to the le penod 0 f death, beyond the 
which is also a legal one fixes no si>ecific tune is tl seven yt ,ra the party shall be 
assertion generulv that it the expnahon of 'ho 9U b je ct of Doe d iCmghl \ 
pinioned dead llius m a governing cise on tlu s , nc abroad bad ll0t been heard 
Nepean 5 B « b6 vvlure 1 parly who had Mhe „ rc sumption of death did 
of tor above spyen years, it w is content id th it, a-. (, ar ty must be presumed living 
not arise until he seven y ears had chpsed the j w ^ urgec i that be ought to 
throughout the whole of the period otherwise it e n years commenced But the 
have been presumed dead fiom the moment the sev,J- j u ^ tce m delivering the 
contention was overruled and Loid Denman Ch B 0 f Mathew Knight abro id for 
judgment of the Coui t stated thus - Ihi absenc bce f r0 in which a jury might 
seven years without having been heard of is cvulq, presumed his death Ibis 
ieasouably presume and in this c have pioper $um pt lon in analogy to the 
period has been adoptpd as tin & iound for such pre and 19 Cir 2 C G as to the 
Statutes of 1 Tac I C II relating to bigamy ,j the lessor of the plaintiff 
continuance ot lives on which lea es were held an ma mtain the case But such 
clearly proved the first of the points neces^aiy to ] e ads the mind to believe 
absence abroad foi seven years though it natuially,dence to warrant a presump 
that the party is dead and therefore is sufficient ev ve n years clearly raises no 
turn of f let that the party was dead at the end of se s tdl less that such death took 
mfetence 19 to the exact tune of the death and period has no tendency to 
place at the end of seven years Absence foi the e time, and no case has been 
induce the belief that life lias ceased althat piecispud down is a rule of law 
cited, not do we know of any in which H his been or , n tt lnch, in point of fact, 
tint such a piesumption ought to have been madp, lce abroad, and, on the other 
any such rlfect has been given to evidence of ahsu& 0 , oug i t be i ( l t that though the 
hand, one case was refeired to m winch I out AYfc./, iesltine( j a f ter having sailed 
loss of a vessel in which a person sailul might be paying | )Pen heard of mil so 
on a foreign voy age for two or ihree years without rd „ aa tben dead, tb(J time 
it might he tal eu that the person who sailed on boa 0 i,lmg to the special ciicum 
of death was to bp decided upon by the Jury acc m tbe Exchequer Chambei 
stances Ami agun 111 the same case on appeal no tlung is heard of a per on 
(2 M A W 913 ) the Coui t said Now wheii m{) [ e(G uncertainty at what 
for seven ycar> it is obviously a milter of co nJ j tlie point 0 f £lI1Ie the hst 
point of time m those seven ye us lie died as of . the groimd of presumuig 
day is mo t nnprobabli and most incoiisi tent with .i 19 i ansp tll “ 

the ficl of death That pr< sumption arises fro» 13 o0ns ?d£ ed extraordinary 
v„,co Hie pitrly Ins been he-ir,l of beciuse ,t ,„, ec „ on|s „ „ preauln '| 
it bp n is .1.1. tint he si, 01,1,1 not 1 „. l,einl of In c I3 dentil, ..Inch presumption 
Ih-U lus not ho,,,„ l.e.r.l of his been oec-.8iot.eil bj bu )oll , Mme thll 
-.r,se, from the cons,, Ur.blo f.me that Ins ehp e.l lhen u.cre ,s notb.nK exlm 
-.live on the l-.st .hj but one of the seven Jprs, l5t d aiK , „ l0 / re „ oua 
onliiiin „. Ins not Inv.ng bet,, liolr .1 of on the ls nol , lpirJ of ha / bpcome 
estr.ordni-.rj hpse of tune .luring .vlueli lie im so h(c j Th 

.....mterml 1» reison of the -.ssun.pt.on tint l,o to „, 0 c “„ clusl0 „ ^ the 
pre umption of the fact of death seems therefore to lo^ n , r n fmil n e > 

death took pi ice some cor [ ‘‘‘f* tIu ‘'Jure to bellowed when a 

Sections 107 uni 103 Iwth dell with the proc„ n „ „ lll0 or d j Th 
ijiicstion is rat 1 Ik fore a Court as to w hether a per m <? h»o- a maw was ahse or 
sections do not liy down any pre umption as lo h ° a n “'® or 
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<5 108. but I think it becomes clearer os you go on, tint that would be the inter 
pretation that would force it-elf upon the mind of the jury, because what the 
learned Lord Chief Baron goes on to sav is this you can not have any on® 
called bef oi e you that saw him die or v an him buried You have, therefore, 
no direct evidence, except the evidence that he was alive two or three ) ears 
ago On *he other hand \ou have no evidence whatever upon which you could 
found the presumption that he is dead,— that is that he h is never been heard of 
by anv of hu> relations for the space of seven yeara — when vou find that every 
one of the relatives has come forward and every one of the relative-, heard 
that he was alive Therefore it appears to me that the Lord Chief Baron 
plainly and distinctly directed the juiytnen that they had no evidence 
before them at all upon which the presumption of law could arise because 
the piesumption law requups that those relative^ should not have heard of 
him, and vou find that all those relatives did hear of him Of course, m 
reality that turns upon whether they believe Sir*. C or not, and whether 
the relatives having heard of him from her they were bound to accept 
that as knowledge, and so the presumption of death should be disposed of 
On the other hand, my lords I apprehend that that is not the law at all That 
would not be such i hearing as could lead jou to i reasonable ground, foi 
believing that the m m was alive within the epoch I apprehend mj lords 
that the jurymen are not here directed, as it ippears to me they ought to have 
been that the evidence 0 iven by the members of the family as to not having 
heard of hnn was fit to found the presumption upon if the} came to the con- 
clusion that Mrs G s story was not to be believed On the contrar} it seems 
to have been laid down in clear and precise terms that if every member of the 
family has heard of hun whether b} a credible stoi} or not then there is a 
probability of his being alive and the presumption of death would not arise 
And Lotd Blacl burn in the same case added The plaintiff hul failed m 
proving the actual death of Bobeit Nutt and then he relied upon tbe rule ot 
law which is generally laid down m something like these terms If a man 
has not been heard of for seven years that raises the presumption that he 
ia dead It is generally so enunciated I did not say (hat that is the correct 
way of enunciating it but I think it nnj be furly enough put in those 
words for this purpose I think having regard both to the reason of the 
tiling iml the decisions we niu't take not being heaid of in a certun sense 
There w is <uldom or nevei i in in who hid reached the age of fort} with 
regard to whom it would not be easv to c ill scons of people to say 'I 
was at school with him I knew Inn perfectly well and I have not heard of 
him for the la t seven years But th it would not be enough to tai e a pre 
sumption that lie w i* dead because if ever --o much alive those people might 
not have heard of him Mv lords it appears from the case of Doe v Andrew 
(15 Q B 7al) th it it is nice sarv in order to rai e the pre uniption that there 
should have b en an inquiry and se ireb made for tbe man amon 0 those who, 
if ho was alive would be likely to hear of Inm Perhaps it is not quite an 
an ilogy but it is somethin,, like, the ca <* of a s? \rch for documents before 
you are illoweil to „ne second iry evidence of a document y ou must search 
the place*, where the document would m the natural cour e of things be, if it 
wire till in existence and hiving moved th it you have done that you may 
then „ive your second iry evidence In like m inner in order to raise the pre 
uniption ill it a man is dt id from hi* not h wing been heard of for seven years 
you must inquire inion e st those who if he was alive would be likely to hear 
of him, md set w hi tlu r or no there has been Mich an absence of hearing as 
would ruse the pn uniption that he was eh id In this c isc the plaintiff under 
took to do tli it intlc ilhd lirti n witncs-T who .aid >o hut afterwards saul that 
he had heird i report th it a Mrs C had seen him in Au tralia but that be did 
not 1 m h< v« it I am inclined to think tint h iv in„ heird a report would hardly 
be t>mh ii matter is would prevent the fact of the witness faying he had not 
he irl of hnn being evidence is fir us it went s uppo mg the jurymen had 
found as a ftU that they thought she was mi taken would or would not the 
grounds have existed upon which the. pre uniption from a seven ye irs abenco 
wool l din that the man not he an! of was tie id 9 I think certainly they 
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S 108. w)iinu|UiMillj in (ho Rom in Law iml m Mviral other < o«It «• rccoureis 
h ul lo irtiliLi il prc umptions whom, it r llir» ptrtuul ir cin uni Imw* conim-te I 
wills Inu umlh nr. wholly unknown Ihi e pn.sumpti<m>x nr* l> i • <1 on the 
pro!) imlitiprf of surinopdiip n.su!lin„ from "Irt ngtli, m,t ami si x Ibid I In. com 
nion I uv hono\(r dot ■* not all* mpi lo m-cutum in the ih cnco of nity evidence 
on wlmli to „o the survivor of a common t_ uastroplw ^trwdly il may he ud 
th it Urn common law prt sumea neither ilm om Minimi nor tint all jxri lied 
at tlio 6UI10 niotiH at. Lntison Pre 1 1 j) 208 JJut by It t mg tho mall* r h 
oqo uuusccrtaumUU ‘the pr titled const qm nto , -vs hiw hi on s ud w m lily th® 
satin as if tho liw prt "timed ill to have jk rislictl to„etlicr at the snmo inotnuit 
ft is, in fact exactly the same when two pirsons (whether of the Mime or 

difUrent agcH boxes or physical conditions) pin li in an accident, ship wrtek or 

hat tie and tin u is no t valence to show whuh one of tho Eiuril survived, tho 
liw will not raise nnv presumption from tlio fict that one was youn„er or 

stronger oi of the morch udy sex that he survived an ohhr or a wcikcr or v 

less h udy vic*im Hie pirty dlc„ing tint out survived the other mu t prove 
it tho onus is on him who claims i ri„ht or title upon tho theory of tlio survivor 
ship of one to prove that I ict nihrmatively Mason v Mason 1 Mem 107, 
1 Vollabton v Berkeley, 2 Ch D 213 7 uj Ileuss, 2 Salk 53.1 lie H heeler 61 L 
J (P &, M ) 10 Robinson v Ollier 2 Woods C C 147, Wing v At grate, b 
H L C lb3 Imc Bcivjon ilOOl) P 141 In re I y n>hci (1915) l Ch 3U2 Into 
lloby (1913) P 0 contra Gahinv Procurator Genet at l IIig 0 Ia,c 92 In 
Wui/ht v Nclhcrn not! 2 Silk 592 Sir Wtiham IVi/mnc «. ml With respect 
to the pnonty, it h is alwavs ippeared to ho more fut and rea-on ihle in those 
unhappy cases to consider all thepirties is dying it tlio same instant of lime 
th in to le^ort to my fanciful supposition of Mirvivorship on account of the 
decree of robustness In Re Selwi/n o II i^g Ecc 7Jb, tlio Court am in- 
stances have occurred where under similar ciicumsUnces tho question has been 
which of the two survived' But in the absence of clear evidence it nas 
gencrdly been tiken that both died at tho same moment Re J liman 1 ciui 
59b In fai/lor v Devlock 1 Phill 261 Sir John Eicholl s ud Them is no 
evidence direct is to this point somo inferences h ive been deduced It is stated 
that the two bodies were found together lhis tends to show that they weie m 
the same situation at the time of death Upon the whole, I im not satisfied thit 
proof is adduced that the wife survived I assume both perished it the «amo 
moment ’ bee al o Slither Ihuaitc v Pouell 1 Curt 708 Undent ootl\ 
Wwq 4 Deg M <LG 65" Re Waumghl 1 Sw & Tr 257 ReEtiait, 1 Sw &, 
Tr 257, Dun it nt v Ft rend 5 9c G «C Sm 345 , Scut [on \ lalullo L R 19 
Eq 375 R v 7/ay, 1 W Black 646 conti a Selhct \ Booth 1Y A. G 
C C 117 Where two persons said Lotd Chclmsfotd in 11 inq v Uur/taie 
jfl L Ca« 183 * are at one and the «-aui*» in stmt washed into the sea md 
disappear together, and are never seen any more it is not possible for any 
tribunal called upon judicially to determine tho question of survivorship to 
form anv judgment upon the subject which can be founded upon any tiling but 
mere conjecture derived from age sps constitution or strength of body oi mind 
of each individu tl and as our law has not established any rules of presumption 
for these rare ind extraordinary occ ision<5 the uncertainty m which they are 
involved leaves no greater weight on one sale or the other to induce the b dance 
of evidence either way If therefore it is necessary for W W to e t iblish 
his claim under the Will of Mrs U that he ahoul 1 prove that she survived 
her husband he must altogether fail There is no presumption of law arising 
from age or sex as to survivorship among persons whose death is occasioned by 
the one and tho s ime cause nor is there any presumption of law that ill of them 
died it the same time But the question is one of fact depending wholly on evi 
dence and if tho evidence does not establish the survivorship of my one the liw 
will treat it as matter incapable of being determined The onus jnobanth is on 
the person asserting the iffirmative W ill Hear p Dj9 , lambhusan v Stcrja 
kauta 11C W N 883 = 35 C 25 Worki v Philia, 14 C W N 341 = 37 C 
103=11 C L J 138 , Re Aldetsei/ (I90o) 2 Ch 181 Re Benjamin (1902) 1 Ch 
723 Re Rhodes, 36 Ch D 588 Re Leu $ Frush {, Ch 356 Re Wa) e> L R 7 Ch 
120 In the goods of Spilling, Dea & Sw 183 Ommang v bt ilucll, 23 Beav 328 
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be governed by the terms of the original contract which has expired, so far as 
they may be applicable to a partnership deterimn able at will The same rul 
within the same limitation obtains in the case of a tenancy which is contained 
after the expnation of the term limited jbj the lease' Can ConiiaH Act Notes 
under s 256 ‘The evidence of a joint interest m the plaintiffs was sufficient 
pnma facie It w is shown th it they were partners in business two or three 
years pievious The witness stated that he had frequently clone busine&s with 
them as partners, and had settled with them as such some two or three year 
since There was no evidence of any change or dissolution of partnership and 
the presumption was thit they were still partners Cooper y Dedncl 22 Barb, 
516 (Am) In Penonsv Hayuoid, 31 L J Ch 670 the members of a firm 
continued the business after the peuod limited by the partnership deed , it was 
held that the partnership could be dissolved only by a special notice, and that 
no notice luung been given it still existed on the original terms and the decree 
was made for its dissolution on the footing of those terms Cun Contract Act p 
522 Where a partnership wa« admitted to ha\e been in existence in 1816 it 
was m the absence of all evidence to the contrary presumed to be still contmu 
mg in 1838 6 tail v Alexander 8 Scott N R 161, llderson v Clay 1 Stark 
405, Blandy y De Burgh 6 Com B 623(630), Tay § 196 Under this section 
a partnership once existed will be presumed to have continued till <hs olution is 
affirmatively proved But the following facts may lead to the inference that it 
has terminated by some cause or other uz (1) the books and accounts conti 
numg up to a certain date only (2) the business being carried on by one of the 
partners only (3) the plaintiff not tihtng any part m the business and (4) 
indents on the firm being mode in the name of one onlj Balrh Ilalu v -Bin 
Baksh, 11 P R 1897 


Principal and Agent An authority to do an acf once shown to exist 
is presumed to continue until the contrary is proved Pralhei v Palmer, 
4 Ark 45G Lau^onPre Ei rule 30 This principle is well established in the 
case of principal and agent Rayan v Lamb s 12 Q B D 460 \\ here the 

agency is terminated in any of the way indicated in section -01 of the Contnct 
Act the ngent or the third person concerned is affected by the termination only 
from the date when it Incomes known to hnn The same rule applies where it 
is by notice, by de till or by insanity tint agency n terminated Cun Ev p 446 
see also Contract Act ss 182 239 If a m in were on seyeral occasions to autho 
n p his nlislrt s to order goods from a tradesman on hi® credit the jury would 
be ampl> justified m finding linn liable for articles supplied after the termination 
of the connection in the absence of any proof that the tradesman had receiycd 
notice of such terminUiou Rayan v Lamb t 12 Q B 466 


Landlords ami tenants Win n once the relation of Inndloul and ten nit 
is admitted or proved to exist it will be presumed to continue until it is shown 
by nfhrm itiyc proof that it h is cco>ed to exist Mohan Mahto v Mur bhemsool 
31 W R 5 Mniny S’jwj y Mating Tint U B It (1997 1901) yol If 111, Tint 
% 9(1/1 fudien MI 1 IS Rameshar y Dalpm 7 C L I 202 Dallattaga \ 
Sndhar 17 B 7ol» Men non jiaymeut of rent though for many years, would 
not ntlect the 1 mdlords ri„ht to n nt where the relationship of landlord and 
ten nit onen exi ted lhma Cltman \ Ulnmu^rator General CC I J 72 
Juingo Lai \ ILlool 1 C 114 Ri/I uniar v Alnnuddi 17 C \V N 627 
Premsukh \ Bhupia 22 A 517 (1 B) IlnmeiUirnr \ Qabordhan 7C L 
f 2U2 D*(apa\ A ri*hna 711 If f aifun of pay men t of rent by the tenant 
to the landlord dots not done ojk r it* to create in 1 ivour of a tenant a title 
by idur# jkism s ion luajuddt \ ChanJ 21 C L J 151 Manny Lin v 
Uatin/bhur U 11 R (1'592%) yol II 1G1 TruyhtUiu \ Mohwui 7 C L 
R 400, fun Lhania \ zanjuhen 1 M 113 Uilan\ Kumar 7C L J 015 
i?o when i (< nant hoi Is oyir afur tin • xpirition of tin. U nil he impliedly holds 
ubj it to all the »* * * • ' 


Tonianu 


t tor n mu m the lta » winch nro applicable to h is new 
y louni 2 tunp JJ Mown t v Pirker , 1 II AN 
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fa/ k 197 C hiturx MukunJ 7 Cal 710 Baij Nut/, \ Payhii Aath 10 C NV 
N 1 KiBiurt ImI \ Uinuu trator General 2 (' W N >03 Jan mat lit V 
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S 110 likely to consent lint (lieu propci ly remain in the continued possession of others 
v»ho assert title then to it is nntm ll eontlusion tint possession of this character 
is authorized by some gi mt or license , anil I 1111 II 3 , is stilled bj Judge Storiji 
“piesumptiom of tins clnnclu are adopted from llio gi iu.nl infirmity of human 
nature, the difiiciilty of preserving the muniments ot title tnd tin public policy 
of supporting long ind immturujited possession litem d \ Williams, 7 Wheat 
(U b) 100, Bhii Zorn’s ij 71 Possesion ifionls pnma facie presumption O' 
owneislup, lor mm ^aurally own wlnt they possess II ebb \ Fox, 7 T B 
Ihus it is suthcientto nnmtain trespass on leal properly i_, unst ft wiong doer 
Flhot v Kemp 7 M A W 3’2, Fort Et 2D'> f If 1 person is in actual 
possession, th it is evidence that he is seneil in fi l, unless thcie bo something to 
show that he bad a less estate 1 tlunl th it if nothing further be shown, it is 
at least some evidence of 1 susin m fee Pei Palieson f in Doe v Pen fold, $ 
C A I* r >3b I he lau on tin subject is this «tited by Elfriiboiowjh, C J ‘As 
to the first point madi in tins ease on the part of the defendant a , that the 
ownership alh b °d was not su/fieientlv proved, it was piovel by tbe captain in 
the ordinary way that the owners In whom as such, lie was appointed and 
employed, were the persons m whom the owneislup is by the declaration aveired 
to be And though it aflerw uds lppeaied by Ins answers on cioss examination 
that the ownership was dexised to those persons under v bill of sale execute 1 
bj himself as attorney to one Latuence Williams the former owner it did not 
on that account become neces&ary for the plaintiffs to produce that bill of «ale, 
or the ahips register or to give uij further proof of «uch of their pi opertj , the 
mere fact ot then possession as ownprs being sufficient pnma facie evidence of 
ownership without the aid of jny documentary pioof or title dee Is on the 
subject until such further evidence should be len tiered necessary in support of 
the pinna facie case of ownership which they made in consequence of the adduc- 
tion of some cantiaiv proof on the other side' Kobeilson v fienc/i i .Msl 
130 In foimv 11 ilhams 2 II A W 320 Pail c B said Ownership may l e 
proved by proof of possession anil that can be shown only by acts 01 enjoy 
ment of the law itself Possesion, therefoie, has a twofold yllue it 
is evidence of ownership and is it elf the foundation of a right to possession 
Hon \ Dhotidt 8 Bom L R 9G Under tins section possession, when long 
and continued upto a lecent date leads to a piesumption of title ibis section 
refers to the presumption to be made of ownership based on the circumst nice of 
such possession ami allows the plaintiff with such pi ima fane title to clnima 
decree wheic no superior title is pioved on the other side Per Ranade J in 
Ilanmanhao v Seci clan/ of Stale 1 Bom L It 1111 = 23 B 237 see also Ma In 
Lun v 1/a Iff 1 Ilia L B R (1S9° 1900J, 83 Where a prior usufructuary 
mortgagee is in pos cs ion under in umegistered instiument which w is not 
compulsorily registnble a subsequent morlgag e under a registered monument 
mu t Ik presumed to have had notice of such posses ion ami could wot cl uni 
nny priority over the umegistercd instrument Bhif/nRaiv l dit Ran m 2"> 

V 30G = A W N 1003 SI Umli r this section possession sliort of the stati 
tory period which may give a title by presumption is sufficient to iaise t 
presumption of ownership and shift the burden of ptoving title to the othi r 
sale But where neithir «ide can show title the pos es>ion which attracts tl e 
presumption of ownership muit be a po >.e siou founded on a pnma facie right 
ltd u Stmjh \ waclanj of Slate fn India CS L K 20 A benamidai cannf t 
mimtam 1 suit for po se 3 1011 of unmov ihl< property and the onus of proving 
that lit n not a brnanu/lat In s on hun Uto/idh/oani v \ai mada 24 Ind Ca- 
801 V plamtill who Iih omitted to sue under section 9 of the Specific Relief 
Act, when hr tdi*posse sed can aft^r the summary relief under that s«tu n is 
provesl by limitation rely in 1 regular s U it for ejectment on s 110 of the 
Lvuluice Act Hamilton \ huar Da s 2 Pat I, I Gl =>38 Ind Cas 797 
\\ here nothin,, cl«e is known, the person in possession of property is jm^umed 
to be the owmr hujfiolxi v 1 alhola 1 1 Ind Ca-c 217 MnnnjThay lain 
ntappa 1 1 Bur L T 2l)> W hue there is strong evidence of pos e»s on on the 
nut of V oppo ed by evidence appirently strong al 0011 the part of his ojjpomnt 
B, 111 c tun it mg th 1 weight due 10 tho evidence on both sid-’j he presumption 
may well bo r< „ ir 'ed th it po ses 1011 went with title Promode Kumar \ Mud in 
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Maim/ Ire Gale l T H H (is')7 !*)<H) \ d II, |J8 Whin in n euil to i Jtf* 
lh« tit f* miant from a lum « wlmh h 1 1 Ix « n in his po 5 »xion fur r > wars aithout 
inl> rruption oath* ground that In tir l i jiU ml tbi* i»r* nils 3 hinpurinli "‘l* 1 
lla pi rum-* ion of tin pliintiflx futhi r anti tin. th funlunt it) ri pi) wiged^ 
“* lit « tho burib ti of pro\in^ p« rim mw «miip m >11 cli trl> la> on the pluntin 
V» If'/ if \ f (ham/ 11 IikI ( ix 777 In a hint fur po* < siun of 1 iml on the 
ground of ilit>pos-« xiun or dixi ontiuuuiiLi of pox t*#iuu such dixpo t tion or 
th ionium mu* of pos t ^in» mu 1 I* provid within 1 2 v 1 irx of suit umUr art 
1 12 of tin limit Uion Vit uinl if tli it ih not tlom tin cfuimniit is intithilj 0 
ricovtr Maun / A //«« v Ma \>/an Ann ( If U (tsjl WJkf Vol II Alo 
\Vh« ro thu pHtiUifl ailt „ul 1 Umpornry gift ami tin ilifintiuil nil outright 
tift, it was lull), on tlio authority of s 11 * tli it tin* tl< fi ml mi, lieing in po»-ta- 
M ion was oniithd to retain tin Innl ami th it th* n nm no truxlnorthy evidence 
adduced by tlu plamtiir tint tin <!< fuidani mix not tlic owner of the luml in 
qiUbtiQii tho d<*ft mlant was not c illul upon to m iki out a title of Ins own 
Vaunt/ \i/o v Matt tig Ileme U 11 It (ls92 l'jOb) Vol 11,371 \\ hero the dfr- 

fun! mt ix in pox ossiou of 1 uni tin n bojn„ no wrongful dt*pox‘t ston of plaintiff 
anil plain till aborts nirnii sibln oicupation l>\ deftiidant anil tliu defendant 
nsxirta poises ion of 1 im) by gift out n^ht, hi Id th it tin* bunion of proof hex on 
tho plaintiff Mauw/ Inn v I/an 117 Pu ( 17 11 It (lUilJ I'JOJ) \ol II, it* 

denco 7 Wlnro tho question is whether auv person ix owner of any thing of 
which In* ix shown to ho 111 pos is ion tho burden of proving that ho 13 not 
tho owner ix on tho person who ilbrmx that ho is not tho owner 1 la Ilia v 
Ma l hail U B It (lt>92 lbOb) Vol II, 377 l In 10 is a clc ir distinction is 
to tho onus of proof between a oa^c in which a plaintiff sues to obtain po~ esston 
of hind by redemption of a niortgigo and th U in which tho dtfento to a suit 
for po session of land ix twelve >1 irx idverso pos cs«ion b> (ho defendant In 
etch case, it is for tho plaintifl to plead ins title and if that title is put in issue, 
ho must make it out b> at least priina fane evidence beforo the defendant can 
bo put to proof of his defence In tho second ci»e, wh re the ik fence is 
twelve jeirs adver-o pose ion the dcfindant must pie id amt make out 
the title I10 alleges ind thus show that tho title of the plain tifr which 
otherwise hid been p o\ed or admitted was lost larmanand v Sahib Mi, 

11 A 438 


Where pi untiff who av cried that defend int had been in possession for 
over 20 ycar3 of certain land anil had regulaily pud tho go\ernment revenue 
thereon uurmg that period as the rrgistcreil holder of tho land in the 
books however stated that during this puiovl defend \nt had only been in 
permiss vc occupation having rented the 1 md from plaintiff without paying rent 
for it, tho defendant on tho other hand, while admitting that thelindwas 
on 0 inally owned by plaintiff, asserted that plain tiff had sold tho land out ind 
out to him and thit ho hail be<n in adverse possession ever since for over 
20 years held that the burden of proof lay on plaintiff to establish her tide and 
to show that defendant s occupation w is permissive only and not adverso I/a 
J3a v Aiming Keen L B R (1872 1892) 474 Where the land in suit is in the 
possession of the defendant and the plaintiff alleges that it was mortgaged to 
the defendant s deceased husband anil tho defend mt replug that the traoMction 
was an absolute sale, held, that it is for the plaintiff to prove the mortgige 
which he alleges V A Tijov Ma Shue L B R (1&93 1900) 514 When a 
claimant under s 278 or the plaintiff in a suit under s 283 proves possession 
x 110 Evidence Act ipplies and he is entitled to succeed unless the other 
party proves that he is not the owner or that he holds in trust for the judgment 
debtor Mating Fun \ Mating ion 1 U B R 19(J4 4th Qr Civ Pro 8 A 
person seeking to oust another ou* of the po^es^on of the landed property, to 
which the latter has already succeeded amt in whose favour mutation of names 
has also been eflected, after regular enquiry by a Rev enue Officer is bound m 
the fir^t instance to prove that his right is superior to that of his adversary 
Aasibulntssa v JIan&or Alt 120 P W li 1009=4 Ind Cas 965 Possession 
is jmma facte evidence of title igainst any one claiming against the person 
m possession Arisnna Iyei v Sea clary of Slate 6 \f L 1 306 = 5 Ind 
Ca& 121 = 33 JI 173 ihis section plainly lays down that the buiden of proof 
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111 I Ia.aluu v beimi him/h, A W N JJI = 3A L J 567, Ila-Mnla Kumar Hw/ 

v Sc^iclat 1 / vf blate, 11 C SOS 

111 Wliuc tliue i*i i question is to the good f nth of i 

Proof of goo, Hull. l ’ ,n V tt, ° n } )Lt " 1 ?" P ,lt,L -> 0nL of" 11 , 0 "' 

m trmsTctionswhpio * *«e otJioi in t position or iui\t 

ono party is in tel i conluluiaj, the huiden of pioung the goon 

iltnce 0 ^ acll ' e u),,tl filth of tho ti ms iction is on the p-nty who 

is m i position of ictive confidence 

Mutilations 

(a) The good faith of isileby i client to on attorney i& in question m i 
suit brought by tho client The burden of piov mg the good f nth of tin tnn 
section is on the attorney 

(b) Tho good faith of a silo by i son just como of ago to a father is m 
question in a suit brought by the son 1 he burden of proving the good fatth 
of the trans iction is on the father 

Principle In the ordinary transactions of life fairness and honesty are 
presumed and convoy ances sales and contracts generally are. presumed to have 
been made in good futh until the contrary appears Buir Jones Ev § 13 
The allegation of bid futh is one which the pi untiff according to section 101 
is bound to prove To lequiro the defend mt to prove p ood /nth js in conti a 
diction to that section The reason why this duty is imposed on the defendant 
is this if it were not so the transaction could rarely be inquired into lm 
pi untiff having bpen entireJv jn tho hands of the defendant would bo elcMi 
tute of the means of proving affirmatively the mala fide. s of the f ran action 
whilst the defendant in such a transaction, inij fairly be subjected to tm 
duty not only of dealing honestly but of pre etving clear evidence that he 
has done so Mail Ev 86 fhe broad principle on which the Corn t acts in 
ciscs of this de cription is that, wherever there exists such a confidence, of 
whatever ch ir°cter that confidence mav be is enables tho person in whom 
confidence or trust is reposed to exert influence over the per on trusting him the 
Court will not allow any transaction between the pai ties to stand unless thpre 
has been the fullest and fairest explanation and communication of every parti 
culai resting in the breast of the one who seeks to establish a contract with tho 
poison so trusting him Per Pagewood VC in Tote v Williamson, 1 Eq at 
p 536 

Scope of the section Ihe rule is that the burden of proof is always upon 
the parly alleging a fraud but there is one large class of cases winch forms 
in import uit exception When a question arises between a -trustee and ft 
benc/ici uy or between other parties who are in a fiduciary rcl ition as to the 
good futh of trinsiUion between them, a peculiar burden is imposed upon 
tlio ono in whom the trust is reposed When the complaining p irty piovcs 
such relation tho burden of proof is cist upon the trustee oi other persons 
holding the rcl ition of trust to show th at the transaction is fur and reasonable 
and tint all proper information his Iilui ^iven to the other p irfcy I o state 
the jiiJe more bronlly, when confidential relations exist between t»o persons, 
resulting in one having in influence over the other and a business transaction 
tikes pi ice between them rc ultm a m i lieneht to the person holdni D the 
influentiil po ition, the Iiwr jne umes everything igainst tho trails lotion md 
ci is ihc burden of proof ujioii the person bench ted to show tint the confieleii 
tml relation 1ms lx til, is to tint tran iction it lea t suspended and th it it was 
is furly tomliieted as if lietween stnn B crs In equity i>er ons st indlii„ m 
certun relltions to one another— such as jnrent tml child nun anil wife 

nltornev and client confc or ami penitent guatdian ind w ml ire subject 

to cerUin presumptions when transactions between them no brought in question 
ami it v pift or contract, mavlo tn fivour of bun who bolds tho po ition of 



jo uoiiitod i> in oq og ‘pajjto oq Ctm Coip bl ‘&uoin pj pogoodsns os-up jo tut, 
in ?utputl‘5 jo uotoi Aq pomri' jd inq *gonpuoa jo aauopno paup fq pa load 
oq Cftiogou ajojotaqg Atiu -mosiaj ( GLL ‘OCZ 0 "I II l (CCSl) '/Toy \ »//n tig 
in uitop^fimjj puoq 19J) jo paun pluioo uoipisutag Jipi'Hgatd -up ui ‘pojJOTa 
oouanpui put, siitptt jo esanoo jtaauag aqg ui gad eouopquoo soiuticoid gaiio-) oqi 
qoiqAi uiojj ojq ui oouojmooo uouiuioo jo suoiitpi <ut ui oat owijf aoqto oqg jo 
uoigtunuop oip aapun ji st papt tqtmiqtq ouo aqg gtip poioad Cjjtngot gou 
oq ?i qSnoqg ‘ aigatd aqg jo uoigipuoo oqi jo eouonbosuoo jungim t si g ix/i og 
pouinsaid aq jjasgi Atiu *»Duanpui jtngiqtq sup f uttSi qnjj pouinsoad ci asto 
atqnoigatd aqg ui esiaaaxe «*ii , poftoj pnojigtj ng sCis ‘^ODnanpm jtmiqiq 
put jtJoua3 jo uoutcod c tiaAir) aotpo sip jo pm oqi agi muiop og uoigisod i m 
tiosjad aqg uodn oij xprip anuanyui anpun Cq poonpui gou siai ptagtun qons pip 
3m load jo uopanqotp ojqtuoiosiiooun aq og ‘paonppt aouapna oq-j no jo gi jo ooi j 
oqi no sjtaddi uoigotsucjg aqi put tuiq qgm goraguoo i ogm sjaguo ‘jaqgout 
jo jjiav aqg egtimuop oj uoigisod t ur si oq\\ tiosjad t OJOipw ($,) ssaagsip 
Appoq jo fbgiiatu jo sgaujp ‘aSb j 0 uosiioi Cq pojoojjt Xpuautuuod jo Cpau 
oduiog si fpotdtopiuoui esoqw uosjad t qim qotajuoo t faqtut oq onq\\ io 
jaqgo oq uoigipj Aji ionpg ■e ui sputgs oq ajaqAt jo ‘aoipo oqi joao AgMoqint 
guaitddi io Jtaj t spjoq oq oaaqM (t)— Jdqiout jo jpn oqi op uituop oq uoigisod 
t ui oq oi pauioap bi uosjocI i 'ajdiound “utoSeaoj oqj jo CgqtiouaS 
aqi oj enipnfajd ?noqiU\ put Jtjnoiutd uj (g) , SAiopoj st mu py 
ptaguo;) utipuj oqj jo qi uoipasjo (p) y (y) suoipas qng gq d apj fiq / iu/j 
gttaip iq put Jauoipioi ad jtSaj uaaugaq put '^St jo ouioo i«nr bi uos -up eaeqAi 
‘uos put jaqitj uaaAigaq osto oq} si siq j j upo oqi jo bisojoiui aqi loaqoid 
oj punoq ei auo itqi qone oq isniu sopatfl oip uooAiioq diqsuompj oqi itip 
oitoipm t aouapijiioo oAipt, epjOM oqx aonapquoo OAtjot! jo uoijisoa 

Sfil 0%“t0n U AV OoT ‘viva V}^ ns \ ;p?(j vtioi/ppiutvi^ 
pajjoo oat pastq si iotJiuoo oqi qoiqu uo siunooot oqi |p itip TVoad 
oi XJu^'-soatt iou {jimiaao bi p jaqio aqi oi diqsuoiitpj tationpy t ui spuii^ 
<1Jtd ouo qotqw m uonotbiitJi t jo <c qptj poo3„ oioad oj Oi 80G1 N AV 
V = SCP V Co ‘w/y/07 \ jmvipimifi ‘C9 O' OI fotooy £ \. tnpvi/vrj qv) ioj 
‘s.noaiqSu bi Smqi aqi itqi joojd ojoqw oqi {,oi|osiuoqi uodn oqtq isnui 'ootianipu 
Smpiittuuioo jo uoiji&od t ui putqs Xaqi uioqii ao\o aoipout iuojj lyouoq 
l gunu »U0SI3J OOS NT M 0 S-Ol V I TP — < 0 <I) 081 V Of ¥>"'P 
Coiwj A svptnyvijj oeStiiJoiu oqi uo poy oouoiTiA-q eqi jo jjj uoiioas Jopun 
qjit; poo3 jo jooad jo uojxinq aqi aiojiji oi 8t oaStSjJoui put jo“i 3 ijoiii oqj 
uaaipoq oouopquoo ovrpt jo uonwpt t qons aitoio oi luonqjns 5011 si ‘jo^tSnotu 
aqi jo jp qaq uo uorjtSnij t Suunp paiutvjt spunj joj poinoosa stAi oStS 
lioui aip itqi put Jijuioj {ouoiti t ctA\ oa3t u iJoui oip itqi i\ qi iitj oiaui at|j 
Go d itA\ y J(J r *ud\U 3 }i v /itioiuji oouauo\piui jo guoiufpid jo 40m 
oiatu uioij •'paaooad jo ‘rpjSqipp si uoi^iuio nqi joipoqii aantui 11 soop iou 
jaipo oip 01 op iiunuiuioo oj punoq <ttt ou ui 0(| ppiow lotajuoT lijums t 
3mqtui sapjid luapindopm o\n jo auo qoiqAi ‘•Jrpiui 01 si ioiioiis Cq poll nit 
oq (tut put ’tgpi) svHittJoqn 3unq •-t pnji ui si uontjoi t ipns m Stiipuiis 
suosiad f<| ojui paaTiuo lotiiuo"* (jo\o spaou Jiqjo uj tinqi ijuunjiioa 
uiaoivpt luopuodapui put luoiaduioo ptq pauojuoi moq niq siqou'iq ">qi 
uioqw Cq uo^iod oqi nip pjnof) up jo uoipijmtb otp 01 ‘noqs un Coip s^qtin 
uiaqi uodn pauajmt » «nt q Ai ui sioipo tpupi siqitioq pjoq 01 vnpsiuatp oppua 
louuuo sjoqio spituoj uonifoi itiiiiapquoa t 111 Suipuips snocnd gup ‘ijiio') 
blip jo oidnuud paqsiiqtT-a ipw t oq og gi oqtq j ‘pn- totiwj ooipnj pioj 
‘L ( j< ddy i|'-> \ jx ojv'j v sa/'O'/Y u l OGT § k:>U0 I u«x/ "nil 'pquoo 
ojigua stq CgJi d gtip uioqAi ui put 'a>>i\pi og uodn pojp 0 si oq Cgitd oip jo 
gsajijui oqj og fpaiguo pyjonp m oqn jtCau j t joj ooi\pi 111 >puodaput pi t| ouq 
pjnoqs jaipo oip go ODUonjiui oqg npun C|qtuinsojd Ciud oip itip 'bi uoippr jtig 
uapqiioo a up jo ooinnjpu oqi Jijuin Suigu buo«JuI uoowioq suoipi’snuj as>ip 
jo Ciipip v oqj jo sigismboj gutj odun gvotu oqg jo ou() TOT Cl y <1 < II 7 
sigpiv'j \ i}if*n t { ui ojinrug j pin 7 jgj 'nuo' J ipoim ojnitui jo unq Cq [nqaiai 
jaio po9uautid\aiu oqg to ‘ ji^tiojgs oip jo soouinijm jtmitu oip Cq x>o&soidun 
Cjtqiun 10(1 btAi JO'jtOM 'up qtip ‘sJoSuuis unwgiq ji pog'mpuoo Cjjnj 
sun uoiptsui jg aqi gttp “uivoid jo mpmq oip juiijoj oqi uodn gsta fgmln 
III S jo sgjuo') otp ‘oiuonjjui gtip og I'nfqns si oqv\ unq Cq i>oipt,ot!tin si ‘oauonjjui 

iSOI 


aoNaauNoo riATaov ao aAixisoa 



1083 


THE INDIAN LVIDENCE ACT 


S 111 


commanding influence oyer those from whom thej take a benefit In either 
else they arc c tiled upon to rebut the presumption that the particultr benefit 
was procured by the t\ertmn of that inllmnct mil vv w not giycn with due 
freedom and de!ilM?rition lht} must M tko upon themsehes the whole proof that 
the thing is n 0 hfccous \Qibson \ Jesycs, (1301) 0 Ves 2Gb, 270J A strin 0 ent 
rule of evidenct is imposed tsstfi gmrds igamst evasions of the stibslanh' e 
law ’ Pallor] s Conti ail p r )8l 1 he law is thus stited in Bate v ll illiainwih 
(18CG) Ij R 2 Ch 55 61 by Lonl Chelmsford Wherever two persons stand 
m such a i elation that, while it continues confidence is iilc( ssarily reposed 
b} one and the influence which natmull} grows out of that confidence ii 
possessed by the other and this confidence is abused, or he influence is exerted 
to obtain an adaantige at the expense of the confiding party, the person *w> 
availing himself of Ins position will not be pei nutted to retain the advantage 
although the ti uisictiou could not hate been impeached if no such confidential 
relation had existed So nothing can be more important than tlu jurisdiction 
long averted and up held by the Court in walchin 0 over and protecting, those 
who are placed in a situation to lequire protection as against acts of those who 
have influence over them by which acts the per on haying such influence 
obtains any benefit by himself In such case the Court has always legarded 
the transaction with jealousy [Per Laid Hatheileii in Tuinei v Collins (1871) 
L R 7 Ch 329(338)]— a jealousy ilmo t invincible, m Lord Blooms words 
(Hatch v Hatch 9 \ es at p 29G) Pollocl a Conti act p 582 


Position’ implies lawful relation See Ilorguaie v Eieiaul, 6 Ir Eq 
Rep N S 278 where the paitics weie paramour and adultress 11 htlley 
Stoles Vol II, p 912 But the cases in which this jurisdiction has been 
actually exercised are considered as merely instances of the application of a 
principle * tpplymg to all the variety of relations in which dominion my be 
exercised by one person over another Pci So S Poind/// arg Uugnenin\ 
Baseleu 14 Ves 285 and adopted by Lord Cottenliam in Dent v Benneth, 4 My 
£u Cr 2G9 (277) Billage v Southce 2 Ha 534 540 Pollocl s conti ad p 583 
In Pai/ill v Lauless, L R 2 P AD 462 Loid Penzance laid down that such 
position includes the positions of a parent and child man and wife, doctor 
and patient, attorney and client confe'sor and penitent, and guardian and 
ward But the list is by no means exhaustive His lordship added to tho 
list of suspected relations that of promoters of a company to the company 
which is their creatme F/langei v A feu Sombreio Phosphate Co 3 App 
Ca at p 1230 But the soundness of this decision is doubted by Sir 
Picdcnc Pollock He says But is not personal confidence es ential to make 
the pre-en t doctrine applicable 9 And has any case gone the length of ca ting 
in a pi o mo ter the burden of proving in the first instance that a contract 
between them and the company was a fair one > Cf Pden v Bidsdale s 
Ratluat/ Lamp and Lighting Co (1889) 23 Q B D 368 = 58 L J Q B 
579, whpie the duty is put on the ground of agency So this section 
refers to tran actions between attorney and client doctor and patient, guardian 
and ward trustee and ces que trust spiritual advisers and those whom 
they advise, wheiever in fact a real or apparent authority is calculated 
to give one partv to the transaction the means of dictating terms to and robbing 
the other pm ty of perfect freedom of will Ilugncmu v Basely, 2 W dT L t 
597 Cun Contract G8 Vs to ceitam well I nown rel itions indeed the Court 
is not bound by authority to presume influence As to any other relation which 
the Court judges to be of a confidential kind it is free to presume that an influence 
founded on the confidence exists or to require such proof thereof is it may 
think fit In tho ab ence of any special relation from which such influence ta 
pre umed the burden of proof is on the person impcaching tho transaction, and 
lie must show affirmatively that pressure or undue influence was employed 
Blacl ie v ClarJ 15 Beav, 595 7b ket v role i, 31 Bcav 629 PolloocI on 
Contract 534 Io treat undue influence ashavin 0 been established by proof of 
the relations of the parties haying been such that the one naturally relied upon 
the other for ailuce and the other was in a po ition to dominate the will of the 
first in giving it is erroneous 1 hat mert-ly proves influence It must be further 
e labli bed that a person in a position of domination has used the position 
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S 111, l'i, Bspey \ LaIe t Ui1l , \ 200) As tegard' the fiducial} relationship between 
guardian and ward I ule Hatch \ l lair It, 0 Ve.s 207, Uni Hand \ [rung, 1> s ' n 
407 The cquifahh doctrine of undue influence applu-s to ca c s,m which th® 
position of the donor and donee Ins been such that it his been the duh ok the 

done< ( e g father to advice the | donor (son), or even to manage his piopeity 

for hun In such en cs the Com t throws upon the donee the burden or 
proving that the has not abused lus position, and of pioving tbit the & if t 
made to hun has not been bi ought about b> an> undue influence on his part 
Lai shun a Hoop haul 17 M L 7 10-=jo5r 1G9 (r B) 

Husband and wife 1 torn the confidential relations which e\ist between 
husband and wife a presumption of undue influence ai l es in relation to anj 
transfer of property between them, and in order to sustain a com e\ance or 
gift b\ the wife to the husband the buulen of proof is upon him to Jiow that 
the transaction was freelj ami delihorateh made and that it was lair and proper 
Bui i Jones Eii § 190, see also Moon she Bu fon \ Wieemsooinsw II If I A 

■>51 ibdool Ah v Kanminmsa 9 W K 1)3 Hal im \ Najthan 20 A 447, 

see also Loul Haul nicies remarl s m Oru/bt/ Cohbet \ Biork 20 Beav 524 
hut see Redby v Niedby 5 De (t A fun 377 There is fiduciary iclation between 
pei sons engager] to be inarued / age v Home 11 Bear 227 see also Couhon 
v Allison, 2 D I J 521 524 Whcie the husband stood in a position of 

active confidence to lus wile and she entered into a transaction under his 

guidance the burden of proving good faith is on him To uphold the trail 
saction it must bo shown she vris given that care and advice which was due to 
her in her situation Ptiatla Piosad \ Na^n Ahmed 11ULT 219 — 78 Ind 
Gas 850 — 1925 Oudh 16 YV here the vendor had been living separafel) and 
was not under the vendee s influence (he mle as to buulen ot pioof in section 
11 does not applv Jui Lnl v Sheo Gband G I/ah I J 4oS=-85 Ind Cis -93= 
A I It 1025 Lah 123 

Spuatual advisei Accoiding to the English law spiritual influence would 
he mesuincd between a cleigj man and anj person placing confidence in him 
Deni v Bennett 7 Sim at p 510 s>cc a ho Nolhdyc \ Pi nice 29 L J 
Cl, 857 Lyon v Horne G Eq G >5 Itlcmcd v SI imiei 36 Ch D 145 Mol ley \ 
Longlnuun (1S03) 1 Cl* 7’G = G2 L J Ch 515 The same rule is applicable 
in India vvlieie the tiansaction is hetwetn i gin n and his di'Ciph ( Uaiiu ^tngh 
v Umadat 12 A >23) oi a pindnnas/nn lad\ and her fund} priest Rannm v 
Kudina 10 C W N G49 

Solicitor or pleader and client Where a solicitor or a phadei purchases or 
obtains a bint lit tiom a cln nt, a Court of Equitv exptet him to be able to show 
that he has tal en no vlvanta„e of hi* piofev loml portion tint the client was so 
dealin„ with hnn v* to be frie bom the influence winch a olicttor must nece an 
1> possess and lliat tin solicitor h h dom a much lo pioUct his clients inkiest as 
lie would have done in the cist of i clu nt dealing with a stranger ^aieiy v 
lung, 5 II ^ 1 C at p 6 »5 Gibson v [eyes 6 \o* 2GG VtPhet son \ II ill, l 
App Cis 251 2"2 sc e also / usltony v 1 Ioomn 1 B I It 95 Ramvn Sitndau 
v Rah Piosunna 12 C 22 > T hmohoi \ Romanath 3C 473 ShamuWtone \ 
busila Bah '’bC 49>=12C Y\ N 1102 The Com t does not hold that an 
ittorntv h i!ic.v|) d>U of purchasing from lus client hut watches such i transac 
liou with jedou v and throws on the attorney the onus of showing that the 
bargain i« spe iUn„ „onorallj as good as an) that could have been obtained hj 
due dih a ewca from in) otlur purUia er J isaiu v I G fo > Gibaltcr, I K 1* 

C 516 5 >6 >10 Whili the rclition of solicitor and client suboi ts the solicitor 
cinuot Likn the gift from his client Mux/m v Minuet G Ch D 028 but cc 
IvWt Pa she l v l mre PhoolefMiUee 7 \V Jt 99 The principle that, in the 
nb-tiio of compife nt independent ndviu i truisjction between persons m the 
nhtion lup of solicitor ind client or i confidential relationship of i similar 
ch iruhr c innot be upheld sf imp* idled unit s the per on seeking to enforce 
tin contract c m prove itlirm iU\.l\ tint the person tandin^ in surh conlideiiti il 
|k> iliou hisili-^lu cl all the infonintion m his pos-,c sum without re ervation 
m U m ftntJur how lb it th o tnn ictioii w is it elf i furotu is one of general 
ipphcunu uul not i U-Uuiu.ll rule of l ugh h law lhc same principle 
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S 112 enforce a document i veultd by apmdamdiin J idy, ill lit it is mciNjiry m to 
convince the Court ill it thr tr uimcIioii w is a f ur out md th it tlm J ul) umltr 
thj •t-t to which blic «iii •<ul) culling liharjuati \ ChoU,ll ill h J 
GS9 = 5 1 Ind Cm 69S eo do Moltlal Das \ 1 he I astern Vuihjai/c and bfcuc'j 
Co Ltd, 2a C W N 265—17 I A 265 (I* C) . hauiaiiat v Dn/bijat bniybt 
43 A 525=15 L \V l = is 1 A JS1 (P C) I In Court whin eilluf upon to 
ucu with i deed ivcutcd by i putdanashin Inly, muH satisfy itself upon 
the t vidcncc, hr&t th it the deed w is icluully ejacuti d by her or by omc ptrson 
duly uithonsid b> her with i full umlerbl in<lui„ of wh it ‘■lie w is about to do, 
secondly thit she hid full 1 nowlidgi of tin nature and tilict of tho triusielion 
into which she is sud to hue entered md, thirdly, th it she had independent 
ind disinterested ulvico in the matter these principles will ho found to fill 
broadly into two groups namely, hr>t, ciscs when the poison who ^cchs to hold 
the lidy to tho terms of her deed is ono who stood low irds her in i fiduuirj 
eh meter or in some relition of person il confidmce and secondly eases where 
tho person who seeks to enforce the iked w is an absolute stranger ind dealt 
with her at arm 8 length In tho former cl iss of eases tho Court will act 
with great caution ind will picsumo confidence put md influence ovtertul, in 
tho latter class of cases the Court will lequirc the confidence and influence 
to be proved intrinsically Independent ind competent advice does not 
me in independent and competent approval, iL simply means that the ulvico 
Mull be removed entirely from the suspected atino-phcrc mil conveyed fiom 
the clear linguage of an independent mind free from that tunt of interest and 
tho party acting should know precisely tho natuie and consequences of the 
trmsaction It is not an inflexible rule that a purdanashin lady mu't have in 
dependent legal ulvico The Court should have regird to the intellect!! ilaUun 
ments of theluly concerned and will ii iturally be disinclined to set undo the deed 
of the lady concerned where she is pro\cd to have been of business habits, to u ive 
been liter ite md to have possessed a capacity to jud 0 o for herself hatish Utandia 
Ghosh v Kahdasi Deist 34 C L J 529 see il o A nshna Ais/ioiev JVaic»irfj« 
Chandinam, 34 C L J 33 HnaBibiv ItamdlionLal C I Pat L J 405 = -rath 
1 752=02 Ind Cas 340, bit f&m v Xand hcshoic 5 Lah 495 =192 j Lah 196 
(2), Fanditnncssa v Mul htar Ahmad 47 A 703 = 52 I A 3i^ = S9 Ind Cis 649 
= 42C L J 531 = 23 A L J 1000 = 49 M L J 753 (P C) lho meie declara 
tion by the transferor, a jnirdanaditn lidy, subsequently made th it sho had not 
understood what she was doing obviously is not in it c elf conclusive It must be i 
question whether, having regard to tho proved personality of the transferor, then Uure 
of the tiansfer the cMcunWuiecs under which it h is bcin made mil the whole 
history of the p u ties it is loisonably established that the deed executed was the 
free and intelligent ict of the settlor or not If the answer is in the affirmative, 
those relying on the deed liavodisth irgcd die onus which le&ts on them Of course 
fnud duiess and actual undue influence aie ‘•epaiatc matters Lailat Lnnessa 
Bojjnm v Debt bat sh, 101 Ind Cis 29 — olG \V N 693 — 25 A L J ol4 — b 
Pit L 1 4SU-A I R 1927 P C b f 4 A person who takes a document from a 
putdanaslnn lady is hound to prove the \ llulity of the document fiom every 
]>o sihle ingle of itlach, when the bona fide* of the document is eh dluigcd 
hulanjan Libi v isahajan Bibi 111 Ind C is 710 see ilso llidndla v llossan lilt 
32 G \\ N 929— A I Iv 192b P C 3u)-4bC L J 442-55 M I J bl(PC) 
set ilso Bern Dm v ham \mcsh A I K 1929 A 924 I ai/ija^uddin v hutab 
inldin, lu I \h 761 = oO Puuj L Iv 2b8 — 116 Ind Cas 799 — A I Iv 1929 Lah 
309 Malta muted Ibrahim v huh Manani S Pal 184-117 Ind Cis 6 d 8=A I 
Iv 1929 Pit 410, Utatula Pi nja v Bejoi/ httshna, 91 Ind Ca-» 705— A I Iv 19 
_6 C d 613, rimathnan \ Gunjesuan 96 1ml Cis 571 = A I R 1926 Pit *29 
ham bit mi an v Gobmda Dis 5 P 616 = A J It 1926 P 5S2 


112 llu, f ict tint my person vv is bom timing tho conti- 
nu mco ol 1 \ ilul in mi igt between his motliu 
mil my 111 m, ot within two hundiul mil 
eighty th}* lftu its dissolution, tho mothci 
run lining uiun miul, sh ill bcconthiMVc pioof 
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charge of adultery listed on the bare fict ill'll she ga ye hitlh to i child 
<h>s or 3H d»is iftor the d itc when petitioner h id list access lo lur /!«<* 
tint though under the circiimsl met s very consul* rabh doubt i<* thiown upon 
the honest > and tiuth of the wife s is^ution tint tin. petitioner was the father 
of the child Gouits ire not justified in the ab cnce of my other evident** 
m holding tint the cluld is not the child of the petitioner uul that, under s 1U, 
Lvtdence Act, Courts are botmd to issuinc tli it the child is legitimate unless it « 
proved that it could not hue been begotten by him P v /' 77 I* it 1011 H ie 
280 days chosen m the section is no doubt (he avengi pi riod of gestation , but 
medical authorities show tint it is only in aver igo nml tint the pencil i» often 
longer or shorter in individual cases Sn Dalla 1 eu! ala v Gallium 27 M L J 
’)S0*»lG M L l 009 It uny be io,, irded as proved that the period of ge tation 
may be 29G days and most authorities agiee that the intcri il m ly be as long *13 
3l)8 dajs Ihe period fixed by the iegislatim for tin purposes of s 112 is 
280 days Under section GO of the Evidence Act the ( ouit is entitled to consider 
and act upon the opinion of ixptiis cont lined in treati es to ninth it 13 
lefeired John IIoue\ Chmlolte Hone 2»M L T >01 = 11 M L 1 417=1911 
M W N 9S3 (F B) Whcie a boj was hot n about seven niontlis after Ins 
father and mother weio law full) marned and it was not disputed that they had 
opportunity of access to each other at a time when he could have been begotten 
of them Held that the bo\ was the legitimate son of lug parents 1 tahbub 
Ah v fa) khan 26 Iml Cas %9 Where at the tune of conception of a child 
its mother had been lawful!) married to A and subsequently on divorce she 
remained B and the child was bom within three months of the iinrmgp Held 
that thi child must he treated as the legitimate offspring of B m the absence of 
proof that B had no access to the mothei it 1 lie time when child would have 
been begotten S 112 of the Ludence Act refeis to the point of tune of the 

birth or a child and not to the time of its conception a^ the deciding- fact in a 

case of disputed legitimacy Palau tv Sethu 2U L W G9 = 8I Ind Cas 45G = 
A I R 1924 Mad 677 = 47 M I J 1 r w Pal ^inghv Jam 7 Lah 3GS = 2/ 
PL R 531 = A I R 1926 Lah 529, Sethu \ l alam , 49 M 553 = A I R 
1926 M G28 Where the husband died on 7 10 1923 and the wife was living 
with him at that tune and the child was born on 25 5 1924 held, that this section 
was applicable and that no evidenee could he adduced, to disprove legitunaev 

Ponnnsamy v Amina Kanoo, 5 My s L J 249 

Had no access to each other now proved In tins section it should be re 
membered that the words “lcces-. and ‘non access mean the existence or non 
existence of opportunities for sexual intercourse Banbun/ Peerage 1 Sm 2 
btn 159 5 Cl ill 2"0 In the above east Lout Eldon said Lord Hale in 
Hospell v Collin <■ decided that the issue for the jury was as to thp fact of 
access or as I understand him to mean sixual intercoms? Foi the access 
in question is of a peculiar nature not being access in the ordinary accept ition 
of the woid but access between husband and wife viewed with refeience to the 
lcsult namely the pi ocnation of children Ly access I mean opportunities 
of hiving sexual mtircourse Pei Udcibon Bui Cope v Cope 1M A Rob 
275 Access is such access as affords an opportunity of sexual mteieoursc 
Bin i/ v IJnlpot 2 Mvl AK 349 Loid Longdate in one case calls it 'geneiating 
acce-s , saying fhe lbsencc of sexual intercourse wlieie there has been 
«ome society inteicourse or acce s has been called non generating access 
Uatyiaie v Hat grate OBeiv 225 In Ii v Inhabitant a of Mansfield, 1 Q, B 
111 it ippeared that t wife was deserted by her husband who went to live with 
another woman that the wife at the end of three or four years married another 
man ind had two children that eleven years after the second marriage sho 
again cohabit <yl with her husband It not appearing where the husband w is 
lie tween the tune of his deserting and returning to Ins wife it was held that the 
evidence w is insufficient lo show non access when the children were begotten 
Die question is -ud Lord Denman whether in tins case there be any evi 
duico of illegitimacy and to e tiblisli that it is necessary to show non access 
of the hush tnd fh it may l>e proved by circumstances one of which certainly 
is m adulterous inteieour e between the husband or wife and another party 
But litre the whole proof consists only of lint fact We are not told what the 
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husband was doing or where reading it the time the children were begotten” § 112 
In hint) v Philpoty 2 Jlyl A K 349, the wife of P left him and went to live 
with her father Shortly after, her father dy mg’, she formed i connection with 
one H, with whom she went to live P took a house opposite where they resided 
md h id frequent interviews with her She had two children during this time 
It was held that they must be declared legitimate ‘ Access” said tin Master, 

* if it is such access is affords an opportunity of stxu il intercourse, and where 
the fact of such access between a husband and wife within a period c ipable of 
i Using he legal inference as to the legitimacy of an after born child is not 
disputed, piobabilHies can h ive no weight, and a ease ought never to be sent to 
a jury Thera is nothing ag unst the evidence of access except evidence of the 
adulterous intercourse of the wife with H, which does not affect the legal in 
fetenco , for if it were proved that she slept eveiy night with her pirunout 
from the period of her -.epiration from her husband I nm>t still decl tie the 
children to be legitimate The interest of the public depends upon a strict 
adherence to the rule of law * In Van leinamv Van Ac) nam, 1 Barb Ch 
o75 the wife of iho plaintiff was for several years living in the same town with 
lum is the kept mistress of another pei son. the husband making no exertions 
to breakup the mtcrcouise Tho Court held that in the ibscncc of evidence of 
non access the husband would be presumed to be the father of children begotten 
upon the wife during tbit time Lawton Pie Ei pp 14 j 46 see also Nga Pun 
v Chon, 26 Ind G is 996 

From proof of ‘'access’ — as this word is used m this connection— tho 
picsuuiption of sexual intercourse is very strong Ploitcs v Bern/ 31 L J Gh 
ObU In that case B was mimed in 1829, hoc une a lun itic m 1833 and was 
confined in i lunatic asylum until his death Hi" wife who lived twenty five 
miles away occasionallv visited her husband, but the keepers of the asylum 
li ul strict orders not to illow them it any time to remain alone togt tber Ho 
was illowcd fiecdom of tho grounds, and the porter sometimes being absent it 
w is possible for i person to enter without being seen In march ISoj, she 
v tailed tho a-ylum, i ennui mg done for sometime with her husband A child 
u is born m Dcccmbo 1835 There were rumours at that time tint Mr- B 
w is living in adultery with ono D But the Court held that the child w is legiti 
mite See the cm reeled icpoi l of the case in 33 L J Gh 315 In King v Luffc, 
b Tist ’07 it w is held that non icce^s of tho husband need not bo proved 
dumg tho whole period of the wife’s pregnancy— it was sufficient if it u is 
nitunlly impo siblc (is whore he h ul access only a fortnight befou the bulb) 
th it lie could bo the father 

That lmsbind and wife slept together aflords a 'tron^ and wrcsi«tiblc 
inference of sexuil intercourse / cgi/c v P luioiuh 25 L J Ch 125 see also 
hutscl v Russel (1924) P 1 "But in the ibsenco of such lrrc-islible evidence, 
the fict of sexual intercourse mu t bo trial like everv other fict to winch no 
direct evidence is ipnlicable Proof that the husband and wife ire living in 
(ho s line town, md •-0 Ind opportunities of meeting md, therefore, of m \u d 
intercourse, would, in tho ibscnce of any proof rai-mg a presumption to the 
contriry, bo sulhcicnt to c Uiblidi the legitim icy of a child born of tho wife 
Proof th it they h id been in tho same room or tho sime houwj together would 
he ninth stronger evidence of tho fict, tho strength of which however would 
v iry with tho circums nncts , md as neither would bo direct proof of s» \nal 
intercourse, Imt of f lets from which, inkm h\ thcmsclvc- **cMial niUrcour-o 
would bo inferred eiicli mferencd inu«t, as in all oilier ca«c^ 1 m enpible of In m„ 
it (lelled liy tho (iroof of fiefs tending to riK aeonfriry inference 1/uiw v 
/Mii> 5 Cl A.1’ 103 Bahadur v lun 2b P k 19U0 

But proof of acee ■> is not conclusive, R. v Inhabitants of Minsfidl, 

1 Q B 111 Cty>c v 0>/v 1 M A Rob 27a, 72. v Shepherd, 0 Bmx 2b3, 

Pan Mn / 1 \ I\xU I If If C 1 Ifb It btm„ only proved tint the opportunity 

for sexuil jntoreOUr_t had oxi led 1 th it the pirtie-i hviif in the ame 

liOiiM-— md tho fict it t If not bcin„ proved evidence is idnn ible to di provo 
the prt umption tint it dal taki plieo The pirties may be allowed within llio-e. 
four wall and thu fict of "<»vud rntertour-o not only di.prou'd by direct 
le timonv but by area in timid eviduiec rm>in 0 a siron 0 prv umption t 0 mn t 
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112 Iho fact lo stito tins principle bruil) — the proof of h kuhI intercourse being 
conclusive, tho presumption tmnot be ill liked* but llie evitlcnco by which 
suih fut is to bo ist iblislicd in ij bo contradicted lho law is not so unreasonable 
is to clem uul proof of non icccss l»j wiIiiosms, who were with her every minute 
of the time wheneur she is <-uppo ed to h ive boon lu^otten with a child If such 
f teta ami uriumstancca irepro\cd, is would liulueo a rational and well founded 
belief that lho husband could lm\o no iccc s, it is suiheu nt Laitson I’re Ei 
p 118 Tho tncio fict that the hush md wi°, during the period within which tho 
claim ink must havo been begotti n, sulh ring fiom a saious carbuncle, docs not in 
itself rebut the legal presumption under section 112 A aicndia Kalh rahan v 
hanigobind Pahart, 21 C 111 P C»'9f A 17— 6C W >i liG=*iBom L R 
343 One 13 died of small pox after a few dajs illness on the 16th Ma},1893, mil 
his widow gave birth to a son on the 4th Jinuur}*189o In i suit by tho 
revcrsionaiy heirs foi n declar ition lint the child w is not tho son of J3, Held 
th it the suit was governed by a 112 Lvidcnco Act and tlio burden of proo* 
w is on the plaintiff* lirloL A allt v Lachnun 23 \ 403 (P C) = 7C W N 
617 = 5 Bom h R 474-30 1 A 152 

A sues B, his father, and C tho adopted son of 13, for partition B 
disowned As patumtj, and stated that his mother D lived separate from him for 
i long time and th it ho had no access to D during the period when A could have 
been conceived by li<r 13 married a first wife, tnd it am married D is he hid 
no son by the former lbey both quarrelled subsequent!} D sued 13 for 
maintenance ind B met it by brmgin 0 one for restitution of conjugal rights* 
and became reconciled to each other Though she lived m her mothers, hou o 
she was constantl} visiting B in his house without the knowledge of his first 
wife When D was under the state of conception, 13 executed a deed of settlement 
in favour of C m which lie did not disown iho le 0 itim icy of A Held thit (1) 
in t/iO'C circamsf tnces the outu> l(} ott B to pro e non icaoso n/thin tlio 
meaning of s 112 of tho Evidence Act* and the fact th U B believed D to bo guilty 
of infidelity and ptoduccd witnesses to provo did not discharge ‘he ohms 
A’ s legitimacy must in tbe-o circumstances bo presumed Cheyoiapah v 
Chegorapalt (1011) 1 M W N 312-10 Ind Cis Jb9 In oidcr to establish 
the illegitmncy of i person bom during the continuance of i valid marriage 
between his mother and my man it is ncecssar> to show conclusive!} tint tho 
parties to the marriage had no iccc'S to each other it an} time when he could 
have been begotten Dahpa v 1 Ida, 19 P L Iv 1914 = 23 Ind C is 409 The 
presumption ere ited b} s 112 of the Evidence Act can only he rebutted by 
proof of non access, uni to prove non acco s, the e\ ldencc must be such as to 
exclude ill doubt If the husband h is h id iccess, idultery on tho Wife s part 
will not justify a finding ot illt n iliunr) Proof of impotence would bo 
equivalent to proof of non icees Nga Tun E v \ It Chon 4 U 13 Iv (1914) 3rd 
Qi 23 = 26 I ud Cas 996 = 16 Cr I J 6i sc c B/iogicant Singh v Aannjan 
binnh 56 P W R 1917=39 Ind Cis 29 Kahnn £>my It y Hatha 7 Lab 181= 

90 Ind Cas 123 

Conduct of supposed father and mother On the question of aecess the 
conduc of the supposed father or mother tow uds the ehdd is relevant Copo 
v Cope iM A Rob 275 In the case of l/wiu v Dans 5 Cl AF 163, the 
wife conceded the birth of a child from her husb ind md deel ired to him that 
she never had such i child the husb mil disclaimed all knowledge of it ind 
acted up to his death as if no such child was in existence the wifes paramour 
aided in conceding the child reared md educate 1 it is his own and left it all 
his propert} b> Will This repelled the presumption that the child was legiti 
male An} evidence of the conduct of husband md wife towards each other is 
relevant Goss \ Fioman 39 K> 313 In the banbuty Pea age Case, 1 bin 
AS lo3 / oril Redcsdale said I ulnut th it the 1 iw pr^Mimes tho ehdd of tbo 
wife of A born when A might hive hid sexuil intercourse with her or in due 
tune after to be tho legitim ite child of A but this was merely considered a 
ground of presumption md might bu met 1>) opposaing circumstances The 
fact indctd, that am clnld is tho child of an} nnn is not cipible of direct 
proof md can only bn the resultof presumption drawn from fact* either certain 
or proved by credible to Union}, b} which mi} be determined the proof of a fact 
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alleged, but of which there was no direct proof It is, therefore, of high 
importance to consider in a questton ot legitimacy whether the fact of such 
knowledge as would demonstrate the legitimacy did take place, or whether by 
circumstances such acknowledgment was rendered impossible, as by the child 
being a posthumous child If, on the contiary, it appears that the supposed 
father v? \s ignorant of the birth of a child, and that the fact of his birth was 
concealed from him, such concealment is stiong piesumptive proof that there had 
existed no sexual intercourse which could have made him the father of such a 
child” When a father brings up a child as legitimate it amounts as h is well 
been sud to a daily a«sertion that he is legitimate Uerleley Pea age Case, 
4 Cunp 409 So, the fact of the wife living in open adultery coupled with other 
facts e g , that the husband had only on one single occision an opportunitj 
for access, and that the wife concealed the birth of the child from her husband, 
is sufhcient to rebut the presumption of intercourse Cope v Cope . , 1 M d 
Rob 275, And the illegitimacy of a child of a married woman is established 
bejond dispute when it is shown that she was living in adultery at the time it 
W is begotten, and that her husband was residing in i part of the coantrj winch 
made access impossible Pke Barony of Sale 1 H L Cas 507, Gw icy v 
Gw tey, 32 L J Ch 456 The presumption still bolds where the p irties are 
living apart from each other by mutual consent (S2 Gen ye v St J laigaiaa, 
1 Salk 123, Sidney v Sidney, 3 P Wins 273, Morris \ Danes 5 Cl A F 
163) , but it is otheiwiso where they are sep irated by a decree of the Court, for 
in such a case the presumption is that thej obey the decree But the presump 
tion, in tho urst case, to, of course, rebuttable by pioof of non access Law Pre 
Lv p 150 

lhere is, of coulee, i presumption that children born of a marncd woman 
during the life tune of her husbtnd aio the legitimate offspring of th it woman and 
her liusb ind- but this is, after all a mere presumption, and as such rebutt ible 
bo where such a worn m had adnnttedlj lived for jears together with another 
person ind they both had admitted ind asserted such children to h ivc been born 
of them, held, the above presumption must be regarded as having been completely 
rebutted and the children being the illegitimate sons of such other person, he was 
bound to maintain them , and persons, therefore, who have come into possession 
ot his properties on his death, ire liable to give the children nnmten nice to the 
extent of the property tint h is so come into their hands Palladia Sing v 1 1 ru, 
2b P R l'JOb Where parentage of tho pioinlit! is challenged, though the burden 
is initi illy on him to show th it he was tho son of his p irents, it is shifted on to 
tho defendants as soon as ho showed that ho has been icknowlcd^ed b> bi> 
p vrents to bo their =on and th it be has been accepted ns such by reputo and 
h ibit tor tho last, ‘nj, 10 jears, and it would require much cleirer and slron„cr 
and more reliable evidenco on tho defendants part to justify a finding 
lgnn t the plaintiffs’ pitcrmty Iuislina Jiao v Jiaja of PiUapur, 102 Ind Cis 
71o= A I Iv 1927 Mid 733 

Declarations of husband and wife Neither tin. decliritions of tho wife 
nor her te&timonj th it tho child was the child of a m m other th in her hie- baud are 
idnnssible (btcgall v btcyall, 2 Brock 257 , Pcndi ell v Pcndictl 2 Strange 925 
Cope y Cope, 1 M A Rob 275, Uchky v Spngg 33 L J Gh 313 Stcicns 
v Voss, 2Cowp 591), nor of the wife that tho hu bind hid not access or 
opportunities lor access (A y Ara, 11 Li t lo_, Gooditrigltl \ J/oss, Cowp 
j91 Cro's v C>oss 3 Pai Q e, lo9), nor of tho husband that he w is not father 
of the child or had not icctss or opportunities for icce s Wright \ Iloldgate 
3 Cook, 15S Ltng \ /ii&ifcmts of ibomtou 5 Ad A Lll 180 Sn James hit- 
games Stephen sajs ‘‘Neither the mother nor the hn«baml is i competent 
Witney is to the f ict of their having or not h ivmg h id sexual mtereour c with 
neh other nor arL uij declaritions b> them upon tint subject deemed to be 
relevant fids when the legitimacj of the vrom m s child i«. in question whether 
the mother or her hu b md can be c died as a witness or not, provided that in 
implications for affiliation orders when proof has been given of the non access 
ot the hush ind at anv time when bis wife & child could have been begotten 
the wife maj ^ivc evidence as to the ptr-on b> whom it w is btgotten " Stcph 
Dig El Crt US, -<e al»o II v Luffe, 8 Ea 12U7, Cope v Cv}>c, 1 M AR 
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272 1, /e//r\ I tlmomh, 2"> L I Jji 12“i (1A»' It s MamlteU 1 Q N 
111, 1/wiri« \ l tout* l ( A 1’ 21 » Jhuti\ iJrn/jer, I*Iu2Hh 0 1~*^ 
Hut a ih position of the inti is uJmiixihlo to pros*’ that he hi I ntstf 
«*\uil ml* mourn with his wife lx fun* tho nmrriut the J’uuUtt 1 ferajt, 
(1901) V C 19 > In that l iso / oul Ilil-l/nn/ / ( mul pit ill submit t'> 

jour lord hips that tho «\nlniu tuidtn-d Hpropirls miun*». ihh llurew** 
ut oiio tuuu nuthont) for ijiiij, th it if tin husband anil wife urn nilhin th* 4 
four was sou mu t pn. uuu that thin sin mt« noun* ami th it jou coufl 
not Jios ibis coiitriulut iL l think that id* i is comphltly tsjdodni Ihc 
(|Ui **1 ion is to Ih» treated Ha i «pu hIioii of fact, and hkn 1 1« r> othir <|Ui Uuu of 
fu.1 when \ou arc nnouerin„ u pm umptiou it m ij lx> im-nsi n d b) mi) cSt 
lUnwi tint is appropriate to tin i aiu M> lords tint is nut ixa.ll> tin 
question which nri cs upon the objictiun taken lari lhu «juc lion is ssh thir 
it is possible for u Im-dnml to bo asked whither he had tnlereourwi lx fore 
in irri i|,o with the woman who afterwards luc mm his sub 1 confus I ahdl 
ho tattled if I thought tint tint winch app< trs to hue Uuw mthomtml 
of bn John homillif (\ tile [nun \ 1/iu/i 22 Ik is 1S1 2d Ik is 271) ut the 
lime ho guso tho deci ion nfirrcd to could lx laid to bo the list uf 1 upland 
Is it conceivable that n man likm,, to wifi n person whom ho mn„inid to be 
i puro virgin anil hinting out that ho h id bun deceived and lint the worn in 
\\ is pregnant ssfun hi nmriul her should not be it hbirtj to -ij iftmwirels 
th it, to fir as he was concerned, he had eserj rta&on to belicso th it liowts 
not i virgin , having spurious is-»ue** put upon him, he should not bo at Jibirfj to 
bi> ‘I mser hail intcreourup with mj svifo before marriage ’ ? I ho to tniions 
of tho jnrents, tbit thus huso or base not hi l connection In , on the Mine 
grounds of dcccnes* morilitV/ and pohu>,— been, until recent Uuu* uniform!) 
ri Jdtcil b> the Jud„is fanlor § 090 But tin rule is otherwise under lhu 
siet ion bo in Iiulii a nr irriea ssoinnn cm be ox mimed as to non icceas of 
her hush mil ilium,, her married life without independent evidence l>un D nr t 
otlcicd lo prose tho legitimacy of her children /a) a no v Ingle- IS 11 lbb 
sec ilaO John Ilaue v Charlotte llano 23 M 10G, tkn hamta y babu Luat, 
05 Inil Cis 834 «= 28 Bom L It 007, Pat bah v Malta) a), 10 liitl Cis IbS 
In Ptemchand Una v I3ai Galal, A I It 1927 Bom 591, Dlacl ucll J said 
Having regard to s 7 Indtm Disorcc Act IV of 18G9, f think th it the rale 1 tid 
down by the Houso of Lords in Kiissclt v Huscll (1924) A C 037, to the 
effect that neither a husband nor a svifo is permitted to gise csidcnce of non 
intercourse \ftcr inarm*.© to bastirihzo a child bom m wedlock ipplus to 
divorce suits in Indi i ” But such st itcment should bo coirobor itod Vedanta 
Chari x 1 latte 9 7 Ind Cis 359=* 1920 Mad IlsU , see also Pariah s 1 laftataj 
10 Ind Cis 1S8, but aco John lfaitc v Charlotte llanc h 51 L J u'Jl 
(F B) The law of England is tint tho decluatious of a fathi r or mother 
cannot be admitted to bastardise the is->ur born after the mrrii^e Hip 
Evidence Act does not cont un any such rule Lai hanila \ Lain Lhat, i S 
Bom L K 007= W R 192G Bom 348 


Proof of rnamige It is upon the pi r-on ssho claims to be tin l(„itunUi 
i^ouc of his parents to bung foissard “atisfaclory evidence in support of then 
marriage In such else no ctrUun inference cm lx dnwn from the i valence 
as to the conduct of relations ind friends dial ut Ainjal \ Nan ah lh khan, 
9 Bom L Iv 261-5 0 L J 1 = 17 M L J 50 It is a well i ©cognised rule 
of liw that when a particulir lelitionship is shown to rvivt such nnirja»o 
then its continuance must puma faue Ire pionmed Poi the purjio-vo of 8 112 
of the I vidence Act, tho buiden of pioving that the divorce of tho pi untill s 
mother took place nt a time winch disentitles him fiom rel) in„ on the oetion 
lies on the defendants it is not the plaintiH s duty lo show when tho disorce 
took place If the defendants are unable to how th it the divoreo took place 
at a time ss hich excludes the plaintiff from tho opei ition of s 112 tlun the 
conclusive proof in favour of the plaintiff irises am! can only bo displaced by 
its being shown th it the parties to the m unage had no access to eieh other 
at any time when the plaintiff could his e been begotten by tho hush ind of his 
mother Blnmax Dlmlappa 7 Bom L R 95 1 his section cmnot be appli 

cable in anv w ly to i marriage which is neither void nb initio (batil) nor ah so 
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lutely void but is /aw/, * e irregular, inasmuch as this section is based on a S 112 
division of inairiagch merely into two categories (valid and invalid) aud cannot 
be applicable to Mahomedan Law which divides marriages into the categaues 
void ab initio , fasul and valid In any cise if s 112 is held applicable, the 
word 'valid’ m th it section should be constiued as ‘flxwless, so tint the pie 
sumption would not apply to fasul m image-, Kamxa v Hasan Ahmad, A I 
R 1920 Oudh 231 = 92 Tml Gas 82 

Hindu Law Under Hindu Law, it i-> not necessary m order to render a 
child legitimate that the procreation as well is the birth should I ike place after 
marriage Oolagappa Cheltq \ Collecloi of ft idunopolq 14 B L II 115 (1873) 

P C 

Question of legitimacy is question of evidence The question of a child s 
paternity is not cm of succession inheritance mairnge or caste of any itli 
gious institution or usage within the meaning of s IB of the Burma Laws Act 
NquTimv Michou, U b R (1914) 3rd Qi 23~26 Ind C is 996= 1G Cr L J 
81 Where the point of decision is one of evidence (e q piteinitj) onlv the 
else would ho governed by s 112 md not by the person il law of the parties 
Ibid 

Mahomedan Law The section proceeds upon adopting the penod of built 
as distinguished fiom conception as tin turning point of legitimacy but under 
the Mahomed m law question-, of legitim icy aie referred lo the date of the 
conception of the child and not to the period of his hath Muhammad lllahdad 
v Mitlammad Ismail 10 A 289 lhe oidinarv period of iddat for Mahomedan 
woman is three months from the due of lur divorce oi from death of her 
husband But if she bo in the fund) waj it the time of happening of either 
of these two events the period of iddat extends to the dale of delivei) of a full) 
or parti) formed child whether it tal e& place liefore or after expiry of three 
months A remarriage hefote expit) of iddat is void , but it is u regular and not 
void if it lakes place ifter the iddat period is over but before de'ivery In the 
1 ist mentioned case a child born more then 2b0 da) a after the divoice by her fir»>t 
husband or Ills death but less than six months aft^r her remarriage with the 
second husband is to he considered legitimate under s 112 of the Indian 
Lvidoncc Act md i« entitled to inherit her mothers second husband’s pioperl) 
particulirl) where ho ulimts the child to be lus burnt Hasan \ Muhammad 
Hasan 107 P W R 1910=78 P R 1910 According to the Mahomedan I aw 
a child, boin six months aftei marriage or within two > cars, after divorce, oi 
the do till of the husband is presumed to be his legitim ite offspring But, if the 
question to be determined is one of evidence it will be o 0 \erncd by this Act 
Xla /mi Ah\ Bttdh Singh ? A 297 Neither patcimt) nor legitimacy can bo 
obtained b) adoption ind a child begotten by Zena cannot be unde legitim ik 
b) the subsequent marriage of its parents befoie its birth, section 112 of the 
1 video cg Act bung inapplicable lo Muhammadans Zal tiah v Soqrabi 15 
N L U l =>13 Ind Cis 883 But it has been hold by the Alhhaind High 
Gouit that the rule as to legitimacy contained m this section ia a rule of procedure 
md not of hubstnutivc law anil as such applicable to Mulnmm id ms Ilajiia \ 

Immo 71 Ind Cis 7b3 = 1923 All 570* see also MaJiar th \ liudha 8 malt , 

7 C 297 (r in, Manaj v Ibtlul G3 Ind Ca> >86-43 A 673=19 A L I 7U 
Sibt Mahomed v Mali a mal, 48 A 025= 9G Ind Cns 582 =>24 A L. T 721 3 Ik, 

ruli of Mahomed ui I aw regarding ge station is a rule of evidence within the 
mowing of s 21 Evidence Act and the Courts are not bound by tbondcof 
Mahomed m I iw in this respect lo such case th s section applies Lahtm 
lull > Clmaqh Dm, A I It 1930 Lab 97, see also Muhammad \ All BaLdi, 

7G V It 1S91 Ihjna \ bnmn, A I U 1923 All 370 

Presumption of legitimacy Where i part) adnata the paternity of the 
other pirta but plead-, th it he is of illegitimate. descent the legal preoUnipti on 
Ix-m,, m fivour of legitimacy the onus lu.3 on the party alleging illegitimacy 
to piove it, Dalai q Singh \ Snraj Den 13 Ind Gas 478. In the Buddhiet 
1 vvv than is no -mcli Unn & as judicial separation, hut an order uiuh r s t&S of 
the Criminal Proci dure Code, until it is rescinded, i-» for all practical purposes 
the same thin b ns an order for judicial reparation and if, while, the order is 



not 


mr Indian i vwi \u uri 


S 113 ill fort* i * lull I m born to tin mb tin* onm h xliiftt t on to In r of proving nru t 
I/a 1/f/ic \ 1 / 1 shue llni l*» 1ml (. is. OJil II for« ft pr* sumption of 1< ^iliioacy 

* Ui iriv under |Iih ■Ht (ion nil lb f u it *jx\ih «f m (In s itiou iiiiiii In proved 
Mtiiofi v Him ii t*D Iml C is I*» i U In r«t pi imtill claims to riior* r prop* rt> 
n't (Ik ton of II hv In 4 lawful]) nurn d wif« I> and dihmliutd mo* tint B 

* v« r |,no birth to n child ami » is up tit it pi iiulitl is tin ^niofom 'jtlioi»m« 

of proof w on tin |>1 nnlill to xhoiv that D giv* lnrtli to him or to m) thill 
lx fori invoking tin j>r» unipti >n uinhr * Hi. Imo \ir^nif/i\ llalitnihi 
11 A 170 -Jo A I I i*l Mi Iml (an Mii I hi n it no pr» uniptimi 111 
fi\our of h j, itini u \ uitliout 1 1 ) nit, tin toimihilion for it umU r * HJofth* 
tho I ud< nci \ct or i pn nmption tint n v tlnl nmrri i N * h nl ulun phtt 
IkAmmii tin piriiitu * liifkalm j>tm \ Sm mi liillar 7‘J Iml In o2J In 
order to disprovt legitim lev it mu tin sdiown that tin parties to the marnlgt 
had no icuviloi uli ollnr at uti) tmn whin tin child coiihl lm\t be«n Ix-gottcn 
Whin the ti nl« nci lionnl that tin hillnr tins 1 1 tint, m another place «wJ 
nothing man win proud lh« pri umphon limit r this action applied uni 
then w H no qut*«tloii of divoru limit r tiioac urum^UiRi 3 . Annmajdian V 
hiillaimwil 1929 M \\ N 6% 1 he pic uniption th it a p lrlicular worn in ha* 

f ioaxtil tin «„<* of child h irmg m mu of fur t to lx. th Urmnud pull) b> tin 
ighl of gi neni! knowh dg« uti parti) In tin life Iu^tor> of the |x.r on in 
question It ins seurnl turns Imn In hi to ippl) wlurt tin u„« of lift) three 
Jt ua has litrn pa-stti lint 1 uh cisi mu t depend on its particular ciruim 
stances Jlu/ nos v lliii/iiii't to I I < li t()t he il late (I%1) I Cli f>70 
II 1 II 1 h Jntl I <1 u )(*</»!< s I nisi I H II I*j HIS hire Millner 1 / late 
L It 11 hq 21 > Piiulsun \ himjiiuii IS Cli 0 ill, Li, Hon Llteson ID 
Beav r »G r i, ( lortun v 1/<iy 0 ( h I) tSS hi re Haul my (lt>93) J Cli r *G7 
Where dnorct in tin sense of 1 lentil dissolution of mnrrin 0 e, has not tiken 
pf jet a child horn mu t he taken to he horn during the continuance of i valid 
marriage lie twee 11 a worn in ami In r husband hnnnmphan v hullammal V 
I R 1010 Mad 194 

113 A notificition m the Gazette of Tnclti tint inj poition 
Pioof of cession of of Bntish teintoiy Ills been ceded to my 
territory N iti\e State, Pi nice 01 Ruler, slnll he con- 

clusive pioof tint 1 \ahd cession of such teintoiy took pi ice it 
the d ite mentioned in such notification 

Scope of the section St 24 A 2 > Viet c G7, s 23 docs not protect a lit 
of (he Evidence Act though it docs not disallow it This section Ins provided 
th it a notification in the Gazette that a territory has boon culcd to a native 
prince shall be conclusive proof of a valid cession at the date mentioned 111 
the notilication Tiie value of this section depends on the constitutional question 
of prerogative If the crown alone has power to cede territor) then this 
provision of the law is valid and binding so lon„ ns it is not disallowed but if 
on the other hand, that power v.an only be exercised with the authorit) of 
Parliament, it follows, as a matter of course, that tho Legislative council exceeds 
its powers, and that section 113 was and must contmuo to be bad 1 iw Damodai 
Gardham v Ganesh Dei 01 am, 10 B H C 37 In this case on appeil to the 
Privy Council (1 B 3G7 at p 4G1) Loid Shelborne said Nothing in their 
judgments, turns in this case upon tho Indian Lvidence Act of 1872, section 
113 The Governor General in Council being precluded by the Act 24 A 25 
Viet chap 67, section 22, from legislating directly as to the sovereignity or 
dominion of the crown over any part of its territories m India, or as to the 
allegiance of British subjects, could not by any legishtive Act purporting to 
make a notification in a Government Gazette conclusive evidence of a ce&«.ttion 
of territory exclude inquiry as to the nature and lawfulness of that cession 
The British Crown has the power without the intervention of the Indian 
Parliament to make a cessation of territory withm British India to a foreign 
Ptynee or feudatorj Lachmmaratn \ Pat tab Singh, 2 A 1 Damodar v 
Deoram 1 B 367 (P C)=3 I A 102 This section was an attempt* for 
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political roa on**, to exclude cmjuir} b) Courts of justice, into the ydidit} of 
the acts of the Government Rut it h is bicn decided by the Privy Council m 
Daitnxiai \ Dconun 1 R obi (P C) tint the Imlnn LegislUuro hul no power 
to do this and tho action n, therefore, i dead letter Markbij Ev 87 

114 The Count may piesume the existence of any fact 

Court nil) presume ‘t hkel 5' , t0 !ia ' e l> a PP<»ed. 

eM^ieuce of eortam ugutl being h ul to the common coui&e of 
nituiil events, hum in conduct and public and 
pin ite bu^incbs in then lehtion to the facts of the puticular case 

Illustrations 


The Court nnj presume — 

(a) tint a inm who is m poa»es3ion of stolen goods soon after the theft, 
ia either the tlucf or has received the goods knowing them to ba stolen, unless 
he c m account for his possession , 

(b) that an accomplice is unworth} of credit unless ho is corroborated in 
material particulars , 

(c) that a bill of exchange, accepted or endorsed, was accepted or en 
dorsed for good con-ider ition , 

{</) that i thing or stite of things which has been shown to be m existence 
within a period shorter than that within which such things or states of things 
usuall} cease to exist is still in existence 

(c) that judicial and olhcial acts hive been regularl} performed , 

(f) that the common course of business has been followed in particular 
cases , 

(ff) that evidence which could be and is not pioduced would, if produced, 
be unfavourable to tilt person who withholds it 

(It) that, if a man refuses to answer a question winch he is not compelled 
to uibwer by law the answer, if given, would be unfavourable to him , 

l») that when a document creating an obligation is in the hands of the 
obligor tho obligation has been discharged 

But the Court shall also have regard to such facts as the following, in 
considering whether Mick maxims do or do not apply to the particular case 
before it — 

as to illustration (a) — a shop keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifically, but is 
continual!} receiving rupees in the course of his business 

as to illustration (b) — A a person of the highest character, is tried for 
causing a man s death or nn act of negligence m arranging certain machinery 
B, a person of equally good character who also took part in the arrangement, 
describes precisely what was done, and admits and explains the common care 
lessness of A and himself 

as to illustration ( b ) — a crime is committed by sqyernl person *» A, B 
and C three of the criminals, are captured on the spot and kept apart from 
each other Each gives an account of the crime implicating D and the ac- 
counts corroborate each other m such a manner as to render previous concert 
highly improbable 

as to illustration (c)— A, the drawer of a bill of exchange was a man of 
business B the acceptor, was a }Oung and ignorant person, completely under 
A s influence 

as to t Hush at ion {d) — it is proved that a river ran in a certain course five 
years ago but it is known that there have been floods since that time which 
might change its course 

as to illustration (e) — a judicial act the regularity of which 13 m question, 
was performed under exceptional circumstances 
139 
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S> 114. tis to tlUistratvm (/}— the question is uhahir a later w w received Ij 
is shown to have lie* n posted hut tin. mini court* of tho po t wft-i interrupted 
liy disturb wees 

ns to lifaffraliou (»;) -n man refuses to produce n document which would 
boar on ft contriU of mtmll importance on wh eh ho 11 mud, but which might 
also injure tho feeling a ami reputation of bis family 

is to lUit'.lmtioH </i) — it man refuses to uimwtr n question which he « 
not com polled !>j law t» matter but tin umwtrto it mi„lit cause loss to him 
in mattois unconnected with the m itter in ri 1 ition to whicii u is ashtd 

is to tlluiiialtoit {*)— a houd is m possession of llu obligor butthecir 
cuni&tinces of tho case nr* such lb it lie m iy havr slob u it. 

Scope of the section ' Fho effect of this section coupled with tho general 
repealing clause at the beginning of ihi Act, is to make it p< rfectlj clear that 
Courts of justice are to use their own common sens* uni experience in judging 
of the effect of p irticul \r facts and tbnl they aro to l>e subjected to technical 
rules whatever on the suhjict f irfe the Speech of Hon tie *ir Stephen m the 
Legislative Council. As rogirds if lit ion of presumption to law of evidence Vide 
p 65 Supt a 1 he illustrations given ire for the most p irt ci es of what in 
English law ire cilled presumptions of 1 iw artificial rules is to the * ffect of 
evidence by which the Court is bound to gindo its decision , subject however, 
to certain limitations which it is difficult either to understand or to apply, 
but which will he bwept away by the section in nuortion Ibid A 'pre 
sumption’ is 1 rule of law that Courts or juries shill or miy draw a pirti 
cuhr inference from a particular fict or bom pirticulnr evidence, unless and 
until the truth of such mfuutio is dispiovcd FawionPrc Lc G39 Presutnp 
twtis ir* of two kinds n itur \l and legal or artificial The natural presumption 
is when a fact is proved wherefrom bv reason of the connection founded on 
inference, the existence of nnothcr fact ia directly inferred The legal or 
artificial presumption is where the existence of tho one fict is not direct 
evidence of the existence of the other, but the one fact existing and being 
proved the law raises an artifici U presumption of the existence of the other 
Quihcl v Loder, 13 N J (L) 72 The terms of this section are such as to 
reduce to their proper position of mere m ixim* which are to be applied to facts 
Uy du. Courts m their discretion, a hits number of presumptions to which 
English law gives to a gieikr or less cxtpnt an artificial value Nine of the 
most important of them are given by way of illustration Sleph Intio p 17") 
Presumptions of law are in re ihty, rules of I \w ind part of the law itself, and 
the Court niaj draw the mferenr* whenever the requisite facts are develop* d, 
whether in pie uhng or otherwise while all other presumptions, howev* r obvious 
being only inferences of facts, cannot be made without the intervention of a 
jury Best on PJrMtwiplioiis 18 La u sou Pie Fv 041 Jusiue v Lang 52 N 
V 523 When cert an ficts are admitted or proven the Court t da s notice 
without further proof of all such presumptions rod inferences arising from them 
as are wai ranted by uniform ex [Krit nee ind vho all such consequences as are 
known to How from tho laws which govern the matter and which are apphcible 
to the proven or admitted facte Metis v Stlhman, 93 III 2G1 (Ami A presump 
tion must l>e bised upon i fact mid not upon inference or uj)on another 
presumption Lmtson J >e hi, Rule 118 A presumption cannot contradict facta 
or overcome facts proved that Rule 119 Hit principle lai 1 down by s 114 
of the Evidence \ct is one of a very wide application which covers not merely 
the p irttCUittr instances given m the illustrations to the said section, but all 
sorts of analogous cases in which the ictual facta are distinguishable from the 
ficts presumed by any one of the illustrations but are equally amenable to tho 
gem ml principle enuncnled by the section itself Rustom Singh v Emperor, 
15 Cr L T 4l0«2t Ind Cis 140 Where the fact giving rise to such a 
presumption as may be drawn under this section is undisputed and no explinfl 
tion minting the presumption is ottered, the Court is justified m laying the 
onus proper w here, but for the presumption tho omn, could not be laid But, 
where explanation negating tho presumption is forthcoming the Court is not in 
a position to draw the presumption until it has heard the ev idence in support 
of tho explanation and therefore, must ignore the presumption for the purpose 
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of determining where thermits proper lies on tho prmuplo “when conflicting 
evidence in a point toured by i pri ■sumption of law is to bo gone into, tho 
presumption of 1 iw is funclut officio is a presumption of law ” Sucli a pre&ump 
non therefore, c mnot shift ‘the burden of proof” injtho strict sense of that 
term ami the most that it c. m cflect is n shifting of "tho burden of evidence * — 
the burden of goin„ forward with now evidentiary matter— and s 4 of tho Act 
indu/vlea lha* it w for tho Court, which is takm 0 evidence to decide whether 
such a presumption is strong enough to produco even that limited effect 
Pakkoo v Dai/ah, IN L K 169 1 ho course of conduct which this «cction 

c ills “common* cun only he that which is mo t common m the experience of 
tho Judge who has to decide tho point. Secretary of Slate v A amlalal 24 N L 
R 87-107 Ind C\* 206*= A I R 1928 Nag 52 1 lie distinction between a 

mere in ferenco and t presumption of fict is tint i presumption of fact is an 
inference drawn under section 114 of tho Evidence Act and will include a 
presumption of tho natuio dc-cribed in die illustration Sila Ham v Nani n, 
25 V L J 833 

The illustrations appended to dm sec ion aro not statements of tho law 
qualified onl} by particular exceptions Dio} are merel} what they call them 
selves illus.tr itions or instances of tho application of certain maxims out of 
man} possible instances Gounda v Einpcmi , 69 Ind Gas 957 = 23 Cr L J 
673 


ILLUS1 RAT ION (A) 

Recent possession of stolen property In i criminal c iso the burden of 
proof alw iys lies in tho fir-l instance* on the prosecution , for the accused is 
presumed to be innocent As tho case proceed* however the burden of proof 
iniy shift to the prisoner It v Sloddatd 23 J P 340 Thu*, ns soon ns it has 
been established that tho prisoner was found in possession of stolen goods shortly 
after tho} were stolen, it lies upon him to satisfy the jury that ho came into tho 
po-scs«ion of them honestl} Poucll Eo 155 So the possession of stolen piooerty 
recently after tho commission of i theft, is pi ima facie cv lclenco that tho possessor 
w as either tho thief or the receiver according to tho other circumstances of tho 
case It v Lang mead, 1 L it C 427 ratjlor § 140, Russell Law of Crimes 
p 1182 In Ik v Lang mead 1L AG 427 , Pollock G B said ‘If no other 
person is involved in the transaction, and tho whole of the caso against tho 
prisoner is that ho was found m possession of tho stolon property, tho evidence 
no doubt points to a c iso of stc ding rather than a ci*e of receiving but in ever} 
caso, except indeed where the possession is so recent that it is irapos lble for 
any one else to h u e committed tho theft, it becomes a mere question for the 
jury whether tho person found in possession of the stolen property ^tole it 
himself or received it from some ono else If there is no other evidence the 
jury will probably consider, with reason, tint the prisoner stole tho properly 
but if there is other evidence which is consistent either with his having stolen 
the property, or with hi3 having leccived it from some ono else, it will be for 
tho jury to say which ippeats to them tho more probable solution ' In the same 
caso BlacIbutnJ -aid ‘When it his been shown that property has been 
stolen, and has been found recently after its loss in tho possession of tho 
prisoner he is called upon to account for having it, and on his failing to do 
so the jury may well infer that his possession was dishonest, and that bo was 
either the tlnef or thp receiver according to the circumstances If he hail been 
seen near the place where the propeit) was kept before it was stolen they may 
fairly infer that lie was tho thief It other circumstances show that it is more 
probable that ho was not the tlucf tho presumption would be lint he was the 
receiver The jury Bhould not convict the prisoner of receiving unless they are 
satisfied that he is not the actual thief See also R y Smith Ry &M 295, 
Ray it v King Emperor, 11 A L J 94= 18 Ind Gas, 684= 14 Cr L J 124, In re 
Puilienuttil 3 Weir 777 This presumption when unexplained (R v Exalt 4 
P & F 922) either by direct evidence, or by the character and habit of the 
possessor, or otherwise, is usually regarded by the jury as conclusive 2 East 
P C 656 , R v 2 C & P 459 , Stale v Acfcuns, 1 Hy w 463 , Taylor § 

140 By ‘conclusive ’ is meant merely that, like other presumptions, it requires 
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tb it the fnct presumed bo token as true if no evidence to the contrary is offered , 
if such evidence is offered, then the presumption as such ceases and all the 
evidence goes to the jury with no rule of presumption to find them, the fact on 
which the presumption is based being then merely evidence along with the 
other facts Oieenl Ev § 34 The following considerations have been em 
phasized, from the point of view of n definite rule (1) The po*sevuon must he 
unexplained by any innocent origin (2) possession mu**t he fairly recent, (3) 
and the possession must be exclusive Wigmoie § 2513 Illustration (t) to the 
section is merely an example and it cannot be read as limiting the presumptions 
which may be drawn from recent possession of stolen property ffusein v 
Emperot 17 Cr L J 32 = 32 Ind Cas lbO Thp possesion by the accused of 
the jewels of a person who has been murdered for the sake of her jewels, if un 
explained, is presumptive evidence that the accused was the murderer as well 
as that he committed theft In Naitiamalai Konan 14 L W 418 , but see 
Aztniuadtn v Emperor, 32 C L J 19 = 59 Iud Cas 204 Before a presumption 
under this illustration can arise, it must be proved that the goods found in the 
possession of the accused have been stolen The presumption can not arise 
when it may reasonably be presumed that the property in question is stolen 
property In a criminal case the onus is on the prosecution to prove beyond 
reasonable doubt the guilt of the accused and the burden never changes balya 
Charan v Emperor 52 C 223 = 88 Ind Cis 515 Reg v Isaac, (1914) Cr App 
K 45 40 The presumption does not arise until it is dearly proved th it the 
article belongs to the complainant and tli it it was stolen Alaunq v Fmpcroi , 
1 Rang 520 see also Dhoses v Emperor, 21 A L J 836 = L R 4 A J45 Cr 
Where accused persons are found in possession of stolen property 'oon after the 


theft and they are unable to explain their possession they can bo held guilty 
" ’ * mg it to be stolen under s 4111 P Code 


of receiving stolen property knowing 
Yamin v Empitor L R 5 A 81 

Possession unexplained The reasons on which this presumption is founded 
are well stated in a learned note to the leport of Cochins case, 2 Leum, 2o4 
« As a general proposition, where a person is in possession of propeit) it is 
reasonable to suppose tlmt ho is able to give m account of how he camo by it, 
nod when the property in question has belonged to another it is generally not 
unreasonable to call upon him to do so If the change of possession h is been 
recent be will not be likely to have forgotten, still less if it bo an article of 
bulk or value If then, it bo reasonable urder such circumst inces to call 
upon the party in possession to account for such possession it can not bo 
unreasonable to presume ngninst the lawfulness of that possession when he is 
unwilling to give an account or is un ible to give a probable reason why he 
cannot Now there is no reason in gent nl whj an hom st person should be 
unwilling, and tliereforo the 1 iw presume* th it such person is not honest ami 
that be is tho thief The property must hn\e bee taken bj some one lie is 
in poises ion nnd might have tiken it and he refuses to give such information 
upon tho matter as an honest m in ought C is indicted for stealing a piece 
of wood the property of H It is found m the possession of C five days after 
it was taken from II s On the trial C «taU s that he bought it from a neighbour 
Ihis is a reason ible explanation and overthrows toe presumption C must 
bo acquitted unless the prosecution produce tho neighbour and contradict C 
721 \ Croichursl 1C A K. 370 In that c is© Utleison li obairved ‘In cases 
of this nature jou should take it as a general principle th it when a man in 
who*© posse sion stolen propertj is found gives a nnsonible account of how 
ho cime bj it, as by (©lime, tho name of the person from whom he received it, 
and who is to be a rt il pen-on it is incumbent on tho prosecutor to show that 
that account is false, but if the account given bj the prisoner is unreason 
able or improbable on the face of it, tho onus of proving its truth lies on 
him Suppo e, for in lance, a ptrson were to charge mo with tic ding this 
watch, nnd I were to saj I bought it from a particul ir tradesman, whom I name 
that is prtma facte a reasonable iccount and I ou e ht not to be convicted of 
felon) unless it is ‘-hown that that nccount is a false one boo aI a o It \ Smith 
.’C Ak 200 ”ec It v ‘Schama, bO L J K B 3% A. v \onvt 60 L J K. 
I) 810, It r Grxnherj 33 T L Iw 123 
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Explanation not inconsistent with the identity of the property The 
explanation to be & iven by the accused of Ills possession of the stolen pioperty 
must not bo inconsistent with die identity of the propeity A beetle head is 
stolen from the house of W Fifteen months thereafter it is found in h s house 
and identified by W as his E is called on to explain his possession If E 
siys “I cinnot remember where I got it/ Ibis will bo sufficient and he 
must be acquitted But if E say s, “ I bought this beet L head at a sale eight 
years ago, this contradicts the identity, which remains n question on which 
L’s guilt or innocence depends ” Queen v Eians, 2 Cox C C 270 , Lauson Pie 
Ei 60a In that case llderson B said to the jury "If the prisoner said in 
tho first instance, ‘ why, really I cannot tell where or how I got this beetle,” I 
should ha\o ‘’aid that this was a reason lblo statement and that he ought not to 
hue been indicted for stealing it, in that case it being assumed that the prisoner 
does not deny that the article found mi 0 ht once have been the property of die 
prosecutor Where however, the prisoner is shown to have claimed the thing so 
found in his possession and sworn by the prosecutor, to be hi3 own property by 
rijit of a purchase made eight years ngo, and a continued possession up to the 
present tune, I should say that that was not so reasonable an account of his poshes 
sion as to exempt him from the necessity of accounting for it to“the satisfaction 
of the jury, for if it bo truo the prosecutor is wrong and the identity of the thing 
found with that is disputed If the prosecutor should satisfy the jury that tho 
beetle in question w is his, then the stitement of the prisoner accounting for 
his possession of it must bo false, and he must be presumed to have stolen it, 
although it was not found in bis possc-sion until fifteen months after the loss. 
1 lie question therefore is simply one of identity Is that beetle the thing which 
was bought by the prisoner at the sale of his mothers goods eight years ago or 
it is another and different beetle which was m tho possession of the prosecs.,cr 
within fifteen months when it was lost? If the latter bo the case, the j n-waor 
is guilty 

Possession must be recent It is clearly o tablished that, m orJiT j pet 
the accused on his defence Ills possession of the stolen property must He-vtc 
although wh at shall ho deemed recent possession must bo determined 1 r sa-sre 
of the articles stolen i e whether they are of a nature likely to pa^r^o-T ov-in 
hand to hand , or of winch the accused would bo likely from cn as life, 

or vocation, to become possessed innocently Lest § 21L So xs erts not 
recent, within this rulo depends upon the co^t, hulk cr of the 

thing stolen ‘ Suppose tho Pitt Diamond or the Crown rr» ea f and 

after the lapse of one or two years, found in the p -»-r*on in i 

comparatively humble station of life, who refueed to err-* x+j jccgixxs of whrre 
he got them would there bo anything har-h or v .jjss m ersmi; that he had 
not come by them honestly? But suppo-c ib- r S a pur 

of shoes oil co it such as m his station of L> sV;iu. e- caaral and proper 
for the prisoner to weir and that the^ z> c i ix*t his -Jon 

until after a few months from the time of tbs ^ 0 f nn i„, n ^ 

violent a presumption as to deem h«o xOr ^,**ious at mw*. - 

‘Even if the point were not settNJ urzunry tome bv * 

simple process of reasoning to the care no aiJ 


rule for drawing, from recent j 
of guilt without reference to tL 
a met allic or paper pieo of u zex 
after it was stolen might Lir- ^ 
sion of the library of t f n rr 
elephant five years aftrr iLs^zvx-r 
more prob able that tU p ~c ^ 
testimony how he obts.x*. zJ z* ^ 
It is equally clear, up z. 
recent po * s jon t* & ^ ' 

‘ bait son l*re A/ p 5 *^ r 
afterwards they a. uuiJ' 
cannot raw - 

23o Iberia - 


. „ The po s- - 

- maLfc.c >Wiominaii,o rr* 
Tf<r:c - 1 * Cf~ than ’ 

ar P jf 

ft r'oli C“* ^ 
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S 114 note to this use, by the author • If the property ” eavs tho writer "has not 
n tenth thniijjiil hinds, if the lime since it pa 1 - od /rom tho possession of the 
1 iffhtful ow ntr is considi rablt, then tht hki liliood of his h ivmg forgotten (where no 
obtained it mil thus explain his pos'ission) is inert ised, ami with it tho difficulty 
of giving an iciouut After an in tut il of lime tht nu ms of proof no lefc-cneo 
?cop\o mo\o away fiom p\ icc to pliu, liny dio and liltlo circumst mces w 
confotnulttl togcthir, tho**e of the uim with those subsequent or antecedent 
1 he memory of two pi rfeonsequ illy honest md intending tho truth nuy not 
be cqu illy strong, they may diller from o ich otln r m tho recollection of facts, 
or enmities may hate grown up, and the occision any be laid hold of to gritify 
a tindictivo feeling Agtin the circumstances m Iifo of tho party may he a 
material point m tho question A man eng tged m important duly vsoc lUons 

in which his mind is employed will lake less notice of trans iclions of a differ 

entnatuie, his memory will bo less strongly impressed with particulars re- 
garding them he wifi peril ips never recur to them Of course therefore, the 
impression will bo less lasting It will become otcrlaid with new and more 
intuesting matter till the traces of it are lost, md tins effect will bo likely 
to happen more or less soon is the object is of less or more \ due or of Ie sS 
or greater bulk , and as it may happen to be an articlo th it is more or 
le&s frequently bi ought undei the party s view Judges, therefore, hold and 
most reasonably hold, that a person is not to be called upon to give an 
account at a distant period after the theft The question, however, of distance 
of time or recent possession must be at all times one of fact under tho 
circumstancts and i jury uniDr the Judge’s direction must ultimately 
decide In Cod lin s Case 2 Lew 235, Colcndeje J said to the jury If I 
was now to lose my watch and in a few minutes it was to bo found on the 
person of one of you it would afford the strongest ground for presuming that 
V ou had stolen it, but if a month hence it wero to bo found in your possession, 
the presumption of your having stolen it would be greatly weakened, because 
stolen property usu illy pisses through many hands 

Two bolts of woollen cloth were stolen from M Two months after they are 
found in the possession of P The presumption is that P Stole them R v 
Paliidge, 7 C A P 551 In that case PallesonJ said ‘I think the length of 
time is to bo considered with refeience to the nature of tho articles which are 
stolen If they are such as p iss from hand to hand readily two months would 
be a long time but heie th it is not so ’ An axe and i saw wero stolen on 
March 1st On June 1st they aie found in A s possession This ruses no 
presumption against A R. v Adams 3 C A P 600, R v Ileitlell, 3 Ru'-s 

on Ct 728 (note) R v Dcuherst, 2 btarf Ev 419 note R v ,2C ilP 

459 A horse disappears from ihe possession of its owner on December 17 
1849 On June 20 1850 it was found ir* the pos&es ion of C lhis does not 
raise a presumption that C is the thief R v Cooper, 3 C A K 31b In 
that c ise Manic J «aid he thought there was no case to go to the jury— the 
posses ion w is not sufficiently recent Whero a man is found in possession 
of a horse six or seven months after it is lost and there is no other evidence 
ag mist him but that possession, lie ought not to be called to account for it 

A shovel is stolen from A in August, 1841 In March 1842 it is found in 
Gs house lhis raises no presumption that C stole it R v Ciutendon 6 Tur 
267 In that cise Gurney U suil to the jury “ I have frequently had occasion 
to t«Al aoxv gentlemen, that when property proved to he stolen is found shortly 
ifter tho tin ft in the pos easion of i p irty, th it person is to be presumed to be 
the thief, unless he can explain satisfactorily how ho came by it but in this 
i ise I do not think the pos e«sion of this shovel sufficiently lecent to raise that 
presumption against the prisoner A period of six months h is elapsed since the 
property w is lost in which time it might have passed through several h inds 
A beetle lie id is stolen from W 1 if teen months afterwards it is found m the 
PO-scsmou of r lhis does not i use an inference that E is the thief Queen v 
Eiai s 3 Cox G (J 270 In that ciso it was said “ In cases where property of 
such insignificant value as th it 1 ud m this indictment is shown to have been 
stolen *-o long is fifteen months before it w is discovered m the possession of a 
‘•tringcr, that person ought not to be cal ed on to answer for that possession on 
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a charge of felon} for it might reasonably be inferred that he had come honestl) 
b> st, m that long interval reference being ilu 15 s had. to the charioter and v line 
of the thing itself” From the possession of stolen property soon iftcr the theft 
the Court ma> piesume that the person in possession is either the thief or the 
receiver of tile goods knowing them to stolen An important, if not the 
most important circumstance to be considered in deilmg with the presumption, 
is the length of tune which h is elapsed between the loss of the property md the 
hiiding of it. No definite rule c m be laid down is to the precise time which is 
too gieat to mike it necessary for the prisoner to account for his possession In 
ic Puthenuttil, 2 Weir 777 A bullock was stolen from a pen underneath a 
house during the night On the following daj, the accused offered to find it, if 
he were given Rs 8 On receipt of the monej the accused told the complainant 
where the bullock was to be found The bullock w is just tied up in the pi ice 
indicated b} the accused Held th it it must, from the circumstances spoken to, 
bo presumed th it the accused was m possession of the bullock when it wa3 tied 
up in the ]un Q le, from which possession, it might undoubtedly be presumed that 
lie was the person who stole the animal Don Be v Ciown, 1 L B R 332 An 
accused cinnot be convicted for the possession of stolen cooking utensil fourteen 
mouths ifter theft Empress v heshub Dtilt, AWN 1881, 15a But 
when stolen property is traced to the possession of an accused person three weeks 
after the theft took place the proper presumption is, not that he w is one of those 
who committed the theft, but th it he received the stolen property knowing or 
hiving reason to believe it to be such Whether a presumption of theft or of 
leceipt of stolen property should be drawn would depend on the circumstances, 
the length of time that has elasped after the theft, how much of the stolen 
property is found in the possession of the person in question, the circuuist uices 
which lei to the recovery and other facts connected with the discovery of the 
property Sessions Judge v Gorle, 1912 M W N 97=13 Ind Gas 828 = 13 Or 
L J 140 The presumption under this illustration would not arise by the fict 
that the stolen property was found in the possession of the accused more th in a 
month after the death of the thief Queen Empress v Buike GA 224= A W 
N 1834, 50 see also Empress v Dallna AWN 1887 281 Pos&ession of 
Currency Notes of not large value a year and half aftei their theft is not by 
itself evidence of any guilty knowledge on the part of the possessor, so as to 
support a conviction for dishonest retention of stolen property In such a cise 
the f ict that the accused gave a false explanation of lus possession is not suffi 
cient to warrant Ins conviction Vellai OcJia Phcian v Emperor, (1912) fll W 
N 3G2 = l5Ind Cas 313=13 Cr L J 475 But the presumption would ause 
where the accused is in possession of the stolen property three weeks altei it was 
stolen Sen Raja v Public Proscculoi 3M L 1 30=7 Gr L J 30 Em pi ess 
v Bisnalh 12 C P L R Gr 5 see also Comtjun v Empeior, 1914 M \y N 
84 = 25 Iinl Cas 330, Rv Pailndge, 7 0 AP 511 


No fixed time c m be lud down to determine whether possession of articles 
is recent or otherwise But every case must be judged on its own facts If a 
few stolen articles are found in possession ot a pqrson under circumstances 
which may give rise to the probability of his coming bj them lione-ul} sometime 
after the theft the presumption under the liw in ght not arise ignnst him 
Emperor v Fkabboi 27 Cr L I 617 = 94 Ind Cas 3Gl = A I R 1926 GjI 925, 
Necha v Empeior AIR 1928 Nag 213=109 Ind Cas 801 Wheie, more 
than six months after the dacoity, some ornaments consisting of a pur of 
bangles a bwicelet and ear rings were found m the possession of the accused 
held that having regard to the nature of the ornaments which were of 
common description ind were likely to pass from h md to hand the case 
was not cov ered b> s 114 illustration (a) and the accused should not have 
been called upon to explain their pos esston Emperoi v Sujhor, 3A L J 
803=4 Cr L J 436 =29 A 13S AY here the possession of property stolen 
some jeirs before, reasonablj and circumstantial!} explained, such explanation 
should not be rejected merclj because it 13 unproved Talti v Empi ess, 15 P 
R, lb91 Cr see also In re Bhami Luxmun Sheubaga 8 M L T 418=8 Ind Cas 
345=1910 M W N 419 , Smith v Emjieroi, 19 Cr L I 189 = 43 Ind Gas 005 
In view of the plain terms of ill (a), b} which the Gourts of this coun rj mu t 
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S 1 14 * ,c e i,, 4c»l tho possession of stolon property, sufhciently soon after theft permits 

one of the presumptions -et out therein bung driwn and tho question, winch 
of the two presumptions mtlie if< d m the illustration should f>o dr iwn, mast 
depend on the Jnets m i uli particular case irrespcctivo of my rule of Lngh h 
law A aya Kyuel v Queen / mpicis, 1 L B It 19 Iho pres uinjition <jo« 
cermng stolen goods in this illustr itiou irises onl> when the stolen goods ire 
found ‘soon after the theft It months liter tho occurrence c in not be re 
girded as soon after the tlinft Jainulhhdin lure 2t> Nf L 1 389=11 I# IV 
43 = 53 Ind Cis 819, Jorenullah v Lmpcror, 22 C W N 597 = 10 Inti Can 
158= 19 Ci L J 702 hamhit v Empcroi 20 A L J 178= Go Ind Ca* 819 
= 23 Cr L J 191 Chlwley Lai v Einpcior So Ind Cis 722 = 20 Cr L J 
578= A I R 192 1 All 220, Mangal v Empcior 90 Ind Cas 050=27 Cr L J 
98b, Xagli v Empcroi, 27 Cr L J 807 = 93 Ind Cis 471 = A I Iv 1920 
Lih 528 Aha v Empctor 27 Cr L J 112 = 91 Ind Cas 541 = A I It 1920 
Lab 272 

Possession must be exclusive In order to give rise to the presumption 
in this illustrition the pos-es ion must be exclusive Tho possession of i 
watch by the wife of the iceused is not sufficient Soicnsun v U S 8th C 
C A 168 Feed 785 It is not sufficient tint the etolcn & oods were found in 
the house of the wife of the iceused where lie does not live People v Kitbuhs 
298 111 523, Wigmore § 2513, Laicson Pie Ei p 599 The two iccused in 
this case were husoand and wife and both were m possession of the stolen 
propertv within such i short time of the theft as to r use the usual prvna facie 
presumption agunst them of being concerned in such theft, held that the 
general presumption that a wife acts under the influence ind control of her 
husband wis ipplicible to the present case ind consequently the gudt of the 
wife must be confined to the offence ot assisting her husband by dishonest 
possession or dishonest dispo al of the stolen property under s 411 1 P Code 
Mi Myil v Queen Empress U B R (1897 1901) Vol I, 171 Where stolen 
property wis found in the cimp of a pirty of refugees it was held that it wis 
not proved in who^e possession it wis to juslily the conviction of any one of 
them for theft Nga Since v Queen Empress L B R (1872 lb92) 397 
Where it wis proved tint some ghee was stolen from the lines in a trim ind 
the stolen ghee wis found in waggon in tint trim in which there were five 
porters and i policeman He’d that the possession of the stolen ghee could 
not be attributed to the porters ind therefore, the presumption arising out 
of possession of stolen gliee did not arise in the case Mataiao \ Empeioi, 
111 Ind Cis 732 = 29 Cr L J 924 

ILLUS TRATION (B) 

Corroboration of evidence of accomplice Although is a matter of Iiw, 
corroboration is not necessary to convict in accused person on the evidence* 
of in accomplice in accomplice should is i rule be presumed to be un 
worthy of credit unless he is corroborated in material particulars, except where 
there are special circumstantes in a paiticular case to disregard the rule Ilahi 
Balsh v Empiess, 10 P R 1880 Cr The B enei il rule under which, the ovi 
deuce of an accomplice is discredited must, as the illustration given in the 
Evidence Act shows be subject to the qualification that the less heinous the 
offence disclosed, the le-'S liable would the evidence of the accomplice be to 
suspicion and discredit. Empei oi v Lai shim 0 Bom L R 1091 = 29 B 204 
Tor further discussion on this topic Vide notes under s 133 infra 

ILLUSTRATION (G) 

Presumption as regards Bills of Exchange Bdls of exchange and 
promissory notes enjoy the privilege of being presumed prima facie to be 
founded on a viluable consideration Collins v Ua tin 1 B & P 051 Holliday 
v UI uk 5B &G 501 Tho law raises this piesumption m favour of these 
instruments partly, heeiuse it is important to preserve their negotiability m tact, 

Hul partly, because tho existence of a valid con (deration may reasonably be 
inferred from the solemnity of tho instruments themselves, sml the deliberate 
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mode in which they nre executed Stoiy Bills §§ 1G 178, Fai/loi § 118 These § \V4 

and other special rules ot evidence have also been incorporated in the Negotiable 

Instruments Act (XXVI of 1881), vide ss 118 122 So the legal presumption 

is that a note is of the value of the sum promised thereby to be p lid Lawson, Pre 

IjJv 94 “ The law was thus framed and has been so administered in order to en- 

cour ige the free cuculation of negotiable paper by giving confidence and security 

to those who receive it foi value, and tins principle is so compiehensive in 

lcspcct to bills of exchange and promissory notes which pass by deineiy, that 

title and possession arc considered as one and insepanble and m the absence 

of any explanation , the law piesumes that i p irty in possession holds the 

instrument for value until the contrary is made to appear ind the btuden of 

proof is on the paity attempting to impeach the title The-e pnnciples are 

certainly in accord inco with the generil cuuent of authorities and are 

believed to coirespond with the general understanding of those engaged 

in mercantile pursuits'’ Goodman v S imonds, 20 How 843 , Lawson, Pie 

sumpUie Ev 95 But where fraud or illegality or duress is shown in its in 

ception the burden is on the holdei to show legularity Baily v bidicell, 13 

M & W 7b, Pilch v Jones, 5 El & B 233 In Bailey v Biducll, 13 M A \V 74 

Baton Paihe D said ''It certainly h is lieen the universal understinding that 

if tho note were proven to have been obtained by fraud or affected by illegality, 

that aflordtd a presumption that the person who had been guilty of illegality 

would dispose of it and would pi ice it in tho hands of another person to suo 

iipou U , and that such proof casts upon tho plaintiff the burden of showing 

that he was a bona fide indorsee for value ” In cirlam states of America want 

of consideration, like fi tud, casts the Inuden on the holder Wallace v Ban I I 

Ain 5G7 But the Lnglish rule is that where theie is ‘no fiaud nor any suspicion 

of finud, but the simple fact is that the defendant iec< lied no consideration for 

his accept ince the pltintiff i* not c died upon to pi ove that he gave v due for 

the bill” Whitaiei v Edmonds, 1 Ad & Lll G38 overruling Thomas v 

Kenton, 2C AP GOO ami Heath v bauson ill A Aid 291 see also Robinson 

v Reynolds, 2 Q B 034 Bailey v I idncll 13M AW 7 2, Retry v Aldetham 

14 C B 9 ) , Smith v Biane 10 Q 13 241, 1 [oL \ Mahomed 2U 13 207 

Sul hat am v Gulab 10 Bom L K 743 Miuihoiam v Nanda 58 Ind Gas 982 

But this presumption does not nriso wheie 11k endorsement is forged or the 

coiwduation is unlawful Banlav Secy of Stale 30 C 239 llamdas v Lai 

Chand, 10L Ind Cas 325-1927 I ill 137 

ILLUSIllAl ION (D) 

Continuance of things or state of things When the existence of an object, 
condition qu ility or tendency it a givm Limn is in is&uc tho prior existence of 
it 19 in hum in expel lence some mdicUion of its piob iblc persi tcncooiconli 
nu nice at a liter period Hit d<gu« of probilnlity of this contiminncc 
depends on tho eh mtes of mtcrveimig circumst uiccs hiving occurreil to firing 
tho oxi^ieiico to nn end lhc possibility of Mich ciicuin->Luic< s will depend 
alino t entirely on tho nUuie of tho sper ifie lhm 0 wliosi existence is m is uo 
and tho pirhculir cueilin Line s iff elm,, it m tho cisj in hind So fir then, 
as tho iutcrv d of tune is concerned no fixe l rulo cin bo laid down the naluio 
of the th\n 0 nml the cm um-t uiees of tho » irlieitl ir c ise must control It lymotc 
§137 Hic-ho presumptions arc foundid on tho rxpirienced coutinu luce or 
iiitninlibihty, for n lon n cr oi shutter pci tod of Imiuiu all urs ^Nlmi tluro 
fo(i the i Mstcnco of a jh rson or pir on il rdUion or i sLUo of tilings is onco 
cbLibli hed h> proof tho liw prt sunns tint tho person nhlion or stale of 
things (oiiliutns to cvi't as lh,fon~, till the coutriry i-» shown, or till n difreruit 
prt.su iu puo u is r Used from tlm n itureof thosuliji-ct in que non Piters Price 
10 M AW 2 32 Win u things m once proved to h m existed in n particular 
btate, tiny arc presumed to lino continued in that stole until ihocontrirj is 

osLihh hed by iv idun/ 1 cither direct or pio-*umptt\o l<st Ti § U>5 Atthough 

this rule !us lon„ lint tin sanction of thehi^lu t authority, it will !>c ob-erved that 
it H filed in very general U rms, and it must lnve i n. isjn ibW intcrpreLation 
It is \ pn sumption dw iya dispuLihh, -oiiutnms entitled (o consider iblo weight 
but frt pnntly lnble to be rebutted by very •*!i„ht urcum tance 'The rule has 
110 
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.S 1 14. been held to apply to the con t minute of mmoiity, a given sluto of health/ a stab 
of war ami to othu can-s where obviously, after a It mlul time, i!il presumption 
could h ivo ury little might linrr fonci § nS (a) 1 bus, where a jury found that 
a certain custom existed up to tho year 1689, the Couit held, that, in tho absent 
of all evidence of it* abolition > this uas in hgal cilect a verdict ijnidiii 0 tint the 
Custom still subsisted at tho time of tho trial in IS 40 Scales v Keg, 11 A I 819, 
-Tayloi § 19b lit tins vvaj, contnnumco of ownership of property, of lendence 
(If v i'annct, 1 ksp *i0i) of an agents luthouty, uid the like, may be presu 
med 6 iccnl Uv § 41 bo, m the absence of evidence to the contrary, the 
settlement of a p mper, or tho appointment of n party to m official situation, 
will at least for a re tsonublo tune, bo pie-iumcd to rem vm in force So a p irtiier 
ship, agency, tenancy, or other sinul ir idntion, once shown to exist, is presumed 
to continue till it is proved to li ive been dissolved Jaylor § 19G So, if 
tv debt be shown to have once existed its continu into will be piesumed in the 
absence of pioof of payment, or somo other di»cb irge Jacl son y him, 2 C imp 
50 rims ill the members of a Clinsti m community being presumed to enter 
tun the common faith, no man is supposed to disbelieve the existence ind moril 
government of God till it is shown from his own declaration Slate v 
Stenson, 7 JG li 883, fayloi §197 IJie oi dinary legal presumption is that 
things remain m their origin il stUe Jirialulla v Hussain Be yam 11 M 1 A 
194 So the presumption is in f ivoui of the existing state of the thing and not 
against it Secy of State v Jyoh, 53 C o33P C=30C W H 745=24 A L J 
701 Presumption should not be made agunst but in favour of the existing 
state of things Sea c/aiy of Stale v Iia/a Jyoti Pi asad, 30 OWN 745= 24 
A L J 7bl = 53 G 533 = 53 X A 100 1 he presumption under this section 

relates to the existence of cei tain facts and not their probative value Nanda 
Kumar v Emdad Ah 44 C L J 2h5=A I JR 1927 Cal 49 Where in a suit 
for arrears of rent the right of the plaintiffs to claim reijt is piovecl up to the 
tune immediately preceding the suit then it is foi the defendants to “mow how 
the plain till lost tint right Saidai v hat, 7 L H 40b Kev Pioot of the exis 
tence at a particular tune of a fact of a continuous nature give rise to a rebutt 
able presumption within local limits that it existed at a subsequent tune oi has 
previously existed The limits of tune within winch the inference of conti 
nuance possesses sufficient probitive force to be relevant must obviously vary 
with eicli case— always strongest in the beginning the mfeience steadily 
diminishes in foi^o with the lapse of t me at a rate pioportionate to the quality 
of perm vnence belonging to the fact m question, until it ceases or peihips is 
supplemented by a directly opposite presumption To put the mattei shoiliy, 
it will be infened that a given set of facts oi sets of facts whose existence at a 
particular time is once established in evidence continue to exist as long is 
uch facts usually exist The mfeience ot contummee whether backwards 
or forwaids whethei onwards on downwards is an inference ol f ict and m ly 
tliei efo i e be rebutted Sea etai y of State v Upendta A r aiam Hog 71 Ind Cas 
849 = 1923 Cil 247 = 30 G I J 336 If a per on is show n at one time to be a 
member of a joint Hindu family it must be held under * 114 lllustr ition (d) of 
the Evidenco Act that lie never sepai ited at ill unless the contriry is proved 
Sul a v Hal ho 57 Ind Cis 339 Wheie evidence about acts of owner hip does 
not exist and can not reasonably be expected it is usud to piesumc tint the 
owners poa esaion once pioved continued till it is shown to have been mtei 
rupted Sea etarg of Slate v tfushlnl Singh 7S L R 109 = 24 Ind Gas 813 
ihis illustration does not compel but certainlv peinnts the Court to make a 
presumption ws to the continuance of the state of things Huanmoy v Ttanjan, 

29 Ind Gis 094 = 20 G W N 48 see also Soudammi v Sccg of State 38 G L 
I 47 Under this illustr ition a pet sou who is once proved to be i profligate 
is pre-jumtd to continue as such during his lifetime But the presumption w 
rebuttable llussamnwl Shahal v Utah Baihauo 9 & h R 190 = 34 Ind Cas 
504 

Subsequent existence Sum! ir con ider Uions atfeU the use of subsequent 
existence us c\ idem e of exi tcuco at the tnno in issue Heie the disturbing 
contingency is that some circwn«iance operating in tho interval m ty have been 
the ourcc of tho suba quent existence, and the propriety of the inference will 
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depend ou tho likelihood of such mlmenin 0 circumstances hivin' occuried 
md been tho trite origin I In* general principle that i prior or subsequent 
cxi^Uncc is evidimtul of 1 1nter or cirlicr one ln-s been repeatedly laid down, 
•uni Ins ever been spoken of ns n presumption I Vigmoic § 437 In R v 
Bunletl, 1 R A Vld 124, Best J said ‘ I mi to presume a thing always (to have 
been) m the state m which it is found unh •'S I have evidence that at borne previous 
tuno it w is in a diffirent state * But a future continuance is never presumed 
Lau son Pre Ei 235 


ILLUSTRATION (E) 

Presumption a3 regards Judicial aud Official Acts Tho general expe 
rience that a rule of olhetnl duty on requirement of legal conditions, is ful 
filh d by those upon whom it la incumbent, has given rise occasionally to a 
presumption of due pcrfonnance 1 Ins presumption is more often mentioned 
thin enforced, and its a ope as a real presumption is indefinite and hardly 
capible of rediie ion to rules It may be said that most of ^he instances of 
its ipplication arc found ittended b> several conditions, fir->t tint tho matter 
is more or lesa m I ho pa t md is incapable of easily piocu^id evidence, secondly 
that it involves a mere foimdity or detail of requited procod me, in the routine 
of a litigitiou or of a public officers action, next, that it involves to some 
extent the secuutj of ippirently vested rights so that the presumption will 
«ervo to prevent ui uunhole omo unceitunty and finally that the circum 1 
stances of the particulir c» e e add some element of probibdity Wvjmore § 
2o34 There is i well known maxim of law omnia jnaesummitui nte esse ada 
this is an inference of reasonable prob ibdity insing out of tho expel lence of 
mankind The law assumea that any act done in public or anv formal act 
privately done will be performed in due form by the pciaon uithori ed to do 
it Pouell Ev 391 In Bem/man v II lie, 4 1 R 360 , Bailer J said that in 
the case of all peice officers, Justices of the peace constable etc, it was 
sufficient to prove that they acted m those chaiacters without producing their 
appointment. Where successive decisions are inconsistent with a general 
order of ihe Court a reversal of that order ought to be presumed Bohnn v 
Delcsscrt 1 Coop 21, Mans Rid ells 2 Coop 8 21 Agun, ou an indict- 
ment **>f bigam >, proof of the solemnization of the brat marri ige in a Wesleyan 
Chapel in the presence of tho Registiar, md of entry of such marriage in his 
book has been held to raise a prima facie presumption that the marriage was 
duly registered R v Maiimormg 26 L J M C 10=7 Cox 192 This 
illuotration authorises the piesumption that i puticular judicnl oi offici il aa 
has been performed regularly but it does not authorize the presumption with 
out any evidence that the act has been performed Deputy Legal heincmbiancei 
v 6a»uorjf?», 6 C W N 815, Ilu a v Jagat, AIR 1928 Pat 600 = 9 Pat 
L T 523, HUnaiam v Rambaiai Rat 7 Pat 733 = A I R 1928 Pat 459 
From the meie f ict that the wai rant for the arrest of a judgment deotor boie 
the signatures of the diet istadar, it cannot be piesumed under s 114 (e) that 
the sheristadar had been duly appointed to sign warrants Deputy Legal Re 
membi ancer v Saiuarjan 6 C W N 845 see aPo Qudhai v IJarish 27 
C W N 1042 *=37 CL j 331, Klndii v Empeior 3 Pat L J G3G While 
sanctioning the prosecution of accused for an offence under Penal Code s 294 A 
the name of the accused was shown on the back of the paper instead of in 
the body of the sanction merely because there was not sufficient space left on 
the front side held that the initial presumption was that all the official act^ 
weie done in a regulai manner and hence the sanction was valid Empeior 
v Dm an Chand AIR 1930 Lah 81 Wheie a committing Migistrate writes 
\t the foot of (he deposition that the cross examination is being ie«ervei^ by 
bnn and that the accused has not been given an opportunity for ciossexanu 
nation All official acts must be presumed to have been done properly uid 
it is difficult to suppose that the Magi-Jr ite who must be presumed to have known 
the law did hot give the accused an opportunity of cross examination to which 
he was entitled by s 20b, Criminal Piocedure Code Emperor v l lahrab, A 1. 
R 1030 Smd 51 
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Regularity of Judicial Acts Where n Court having gener il jurisdiction lets 
in n case its junsdiction to so net mil bo presumed lausonPre Li Kuleb 
Nothing shall bo intended to be out of the jurisdiction of n superior Court, 
but tlmt which spici ill} appinis to bo o ami nothing will b® presumed to be 
within the jurisdiction of inferior Courts but (hut which is express!} dleged 
Peacock v Bell, 1 fcaund 74 ‘ It is n gt nernl rule’ said If ighlman J th it 

all judicial nets e\e i ct^od bv persons who->c judicial autbontj is limited is to 
locality mubt tpprar to bn done within the loc ilit> to winch the authorit} is 
limited li v lotne ss 11 Q B SO, Dempstei v Parnell i Scott N K oO, 
B \ Bloomsbui if 4 LI AS »20 ilio rule , muI Ilohoi/tl J in king v 
Inhabitants of All Saints, 7 B AC 7«5 lint m mfenor Couits and pioceed 
tugs b} Magistntes the mnxnn omnia piaesamuntm tile esse acta does not 
apjil} to „i\e jurisdiction has never been questioned Iltie then the juris- 
diction should at nil e\ents have uppt ired on the f ice of the ex munition, 
supposing proof of it aliunde not to hive been necessary But where the 
proceedings are under a speci il authority grunted to my tribunal in a «pecnl 
case or lor special puiposeb the juribdiction is not presumed but must be 
shown Laitson Pie Ev Rule 9 

The regularity of the proceedings of Courts of general poweis is piesunied, 
and so of the proceedings of infenoi Couits juu diction being once sho vn to 
exist The maxim of omnia pi aesumunlin nle csdc acta finds peril ips, its be^-t 
application tn restraining the validity of judicial prociedmgs ihey aie presumed 
to be legular Baijnath v Sn Bhoijuan 9b Ind Ca^ 591 -A I R 192G All 
691 So too after verdict a Com t of review will issumo that the neces ary facts 
to Sustain it weie proved On the same principle the regularity of the proceed 
ings of a military Court and the coirectness of icts of 1. gisj itive bodies no 
ptcbiimed Lauson Pic Ev 52 Iisha/l v Aanto 21 C hash Behai y v 

A abaiji 3B L R A C 99 = 11 W K 465 

A judgment is produced which was confessed before a Justice of the peace 
The law requires th it the confession should be entered on the minutes of i 
docket and the jud 0 ment made theieon I he docket vs lost The piesumption 
is that the entry was properly made Sheer v Bank of Pilhbm cj lb How 571 
It appe iring that a probate Court h ul jurisdiction to render a certain judgment, 
the question arises whethci all the pioceedmgswere legular The piesumption is 
that they were Slate v Hmchinan 27 Pi St 479, Laitson Pie Ev 5b I ho 

p resumption that judicial actb have been logulaily performed applies to the acts 
of the Court alone hamestiai v Iudh Ann b7 Ind Cas 23b = A I R 1925 
Oudh 633 Every Couit is furnished with a machinery for giving effect to its 
oiders and it would bo unjust to think tint the subordinati stiff attached to 
such Couit faded in its duty of cury mg out the oiders of the Court Uhavon 
Piai,ad v Lajum Aaimn 1924 N lg 3b5 H lit re in ippellatc judgment io Silent 
on a point which is specifically meiitiomd in the giounds of appeil inference can 
be drawn tint it was given up lo hold otherwise would be to contravene « 114 
ind to presume tint the Couit faded to do so Iblul A aum v Ilia! w ham, 
1923 Lah 124 — 68 lud C \s 740 Aftei v guardian appointed b} C ouit has 
bled his iccouuts and they have bt en ccepted by the Court as corn ct, a presump 
tion as to their acun icy dots ctrtamlj me and it is open to paities to lely 
on them m subsequent proceedings bt tween theguirelian ind ward 0 opal v 
bOijti 21 O C 74 = 41 lnel Cas 599 1 be presumption arising under this 

M-ction 1*3 to the legality and correctness of a Couit s proceeding!, can only be 
overturned by exception illy strong evidence Sheo Dai shan \ Ass>ei> 60 i Singh, 
o O L J 179 = 4b Ind Cis 52 But when an applicant before the Court is 
attempting to rebut that presumption ti is not for the Court itself to give 
iSsistanco to the othersiele or to deal with the matter otherwise than impartial!} 
Sohagbati \ Sutcndia Mohan 1 P it L W 296 = 44 Ind Cas 001 Before the 
deposition of n medical witness given before a committing “Magistrate can be 
admitted in the *«es ions trial it must cither appear in the Magistral® s record or 
must be proved by the evidence of witnes cs to have been taken and attested in ( 
the prisoners presence It should not bo merely presumed under s 114 
itlu tnuion (o) to have been 0 taken and attested. Queen Empi css v Riding’ 
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OA 720*= W N 1837 228 Where a point is definitely r used m the* grounds of 
ippoil iml the Comt makes no nuntion thereof in its judgment it mtnt still he 
presumed to Imo performed the judicial ictof writin e i judgment regularly ami 
properly //or Chat an \ Loehman A I R 1928 I ah 91 

Regularity of Official Acts The presumption is that one who is proved to 
hino netul in an officnl ciptuty pOa' 0 »-ed the noceasaiy and proper cap icity 
and authority Bauson Pie Ct Rule 13 Bullet v Lrod 1 Cr A M 6h3 In /ie 
J ftirpht/ SC A I* 3t0 Lolendye F sud ' V ith iegird to the la t objection 
these tni-tecs arc public offiems Ihcy all acted ns such before the signing of 
this r ite, amt T c umot say that tin n is no eudciicc that they nro trustees If 
the proof of tin ir onco ictmg is not enough would proof of the tnups be so ? 
Where is the line to ho driwn f I think it is c\ulence to go to the jury that they 
were trustees ’ I he presumption i-> th it publn officer* do ns the law and their 
duty requires them I aicson Pie Cl Rule 14 Ihe production of a bond with 
the certificate of duo regi trntion endorscel theieon rusis i -aiOng presumption 
in f ivour of the due legislation of the bond and m the ab-tneo of clear proof 
ih it tho requirements of law arc not complied with the Court is hound to admit 
the document in evidence. Tho onus does not ho upon tho plaintiff tint tho 
Kquiiemcnts of the Act wi ro complied with Lanuhandia v rat -.and 3 A 
L T lfc>8 If the jirocccdmgs under section 01 of the Chaul nlati Act are 
conduct d in comphinco with tho provisions of Re 0 ulalion VII of 1822 which are 
ipphc ibl« to the pioceuhn b s under the Chaul idan Act and ifter full notice to 
all the pai ties concei nod, then the ord r under section hi is final and binding 
upon tho Ciul Comt If it was found th U Uuio was an order under section 
01, the presumption under *c< lion 114 illiMr ition (e) (lint official icts lme been 
n „ul uly performed would m e Bad uniha bath \ Btdhu Bhutan, a 9 Iml Gis 
322 A document pmpoitin„ to he \ copy of a dejiosiUon in a suit in Court m 
Cutch w is certified to boa truocopv by m olfictr higher than the tri il Judge but 
not by the IVilical Agent of Cutch in a in inner which fully ‘•atished the require 
ments of ss 70 (i) iml SO of tho Evidcnw Act Held th it under s 114 of the 
Lvidcnc** Act a picsuniplion aic-e that tho document w is i correct copy of tho 
record of tint deposition as neoi did l>y or under tho supervision of tho Judge 
who tiied tho suit Vallabh Das v Ptan banhat, 30 Bom L R lol9 = 113lnd 
Cas 313 It must he assumed that i proce-s issued by the Comt which has 
been iccepted by tho Court as having liecn duly served was sei veil in the 
manner provided by hw and with all the formalities 1ml down there Plata 
Bam v bulimia 199 Iml Cas %1 <= A I U 1928 Lah 910 The meatnug of 
this section, dlu«tr ition (o) is that, if in ofiicnl act is pioved to have been 
done it will bo pre-mned to have bei n regularly done ll r crfic/a> v Empetot, 
53 C 718»9GIiu1 Cas 2G4-30C W N 713 = A I Iv 192G Cal 9G8 An 
order issued under v Gi may be ord order by a police constable issued during 
the control of tho public at any pi ice of public lcsort lheie is a presumption 
that tho Magistia'e s older to levy tolls wis leg il ind even apart from i f a 
police const iblo is entitled to isMimc tint i toll contrictor w is acting rightfully 
bhamsundai v Fmpnot 91 Ind Ci* 50 = 27 Cr L J 24 = A I R 1926 All 
2ol Tn try in iVajtbulat z being an official act is presumed to he conect 
Ganqa Ham v Laihman, S3 Ind Cn G !3 = 193j \J] 176 The presumption 
is that official lets ue legally performed and wfieie the juusdietion of a settle 
meat ofhcci h is not been questioned in the tri il Court it mu t be piesumed 
thit ho icted regululy and within Ins juri diction Babu Balgobmd v Behurtlal 
1923 P 90 (3) = 66 Iml Cis 471 1 ho piesumption m fivour of survey lecords 

of rights emnot be di pi iced by Batwata tor irrigation maps Sita Bam v 
Gaya Prasad, 1923 P 37 Under this lllu (ration it is preoumod that official 
acts have been regularly performed Regulaily performed ’ means performed 
with duo reg ml to loim and procedure Ihe regular performance of official 
nets docs not imply that the representation undo to them mu«t be correct 
Jagdeo haram v balabi Gope, (1921) Pat 343=63 Ind Cis 22G The action 
of a Deputy Commissioner under Regulation XVII of 1830, is purely minis-, 
terial His acts therefore, are official acts and the presumption contained m s 
114 illustration (e) of the Evidence Act applies to them Jitala BaL&h v Neiva 
xish AU, 49 Ind Cas 492 Regard should be had to the presumption m favour 
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If LL f s THAI ION (I) 

Presumption as regards common courso of business In cominrruij 
t«in U.IKHIU lint pn sumption n (lint tin* ll-u »1 uiifmi of hilHULis w li folio win 
li\ tins parties tin r» to l uirvm /' ir It /wife l r > “Win m tho maxim of o«nui 
ule acla piafiiMHtitiir npplu » tin r« imiml if tlim >rnt om,lit prolmblv (ohm 
t (ken pinto uit I in <lii), < inti iiu that it ilnl lake i*I u,o on i in a iy, or 
*1 1 ) biro ng i vnli mi) tlmt it took place on 1 m ilny firry v Ixnulnt bOh-A 
H 97 l , wo »I-o n-cIioii 10 xu/mi \\ In ro tho imuio of tho luxinod wiw printed 
on ilio litli page of « Militmin lioohbt and tlio lower Court convicted Inin under 
1—1 I l 1 l odo rely mg on n 1(1 dt (f) mid (Inro was no ntln r ividunn on 
record to tUtribtito the authorship to lum Held the pr< sumption couM be 
in ide if (hero wi re anything lo show that the accused had no name-sake or 
that his n aim could not lmvi In on adopted h> any oilu r person In the ibsenco 
of ill evidence iho imr« f id lli it the title pa„u 1 m irs his n ime does not justify 
tho conclusion tint lie ami nobody 1 1 a could he the author tin roof Rnnjit 
biwjh \ Hif Croun, dh I* I* K 103- S8 I in ) Ch* 3.ib-»3bCr L J 11-4 
Whoie Iotlir is duly jm> toil tin n may Imi a pr« sumption tint it rciclns the 
nddros ec in tho ordinal v courso of husitn -s llabih y 'mmurl &9 Ind C is 
22-2 J A Ij J 9b 1 , /’<» an y l/um, 19 y) Ind Kill Oudli 59 Where tho facta 
of \ p irtieular caso c m form a foundation for a f ur presumption that an ippli 
cation was mink, then the (x>urt would he entitled to presume that it was made 
)lulchaud\ Jamambt 27 Bom L It 071 **S9 Ind Cas 22b-- A I It 192 > Bom 
IH Where upon the evidence a presumption of fact under section 111 illu 
'•trntion (f) of tho Tvidenco Act is drawn by m Appellnto Court, such jiresump 
tion i* binding upon Court of Second Appeil Rum Chnntha v hauuam 63 
Ind Cis 62 Wheio sums iro p ud betoio tho presiding ofheir of the Court it 
tho tun© when *l receipt w is given for them the presumption under this section 
is th it the ordinary courso of busuic s w is followed m the caso m question 
The mere btiteineut by ippell uit s counsel that these ‘•unis nro not dways paid 
it the time when the receipts ire „iven ire suffment to throw the onus on tho 
prosecution of proving tint the plea wis wiong Empcroi y imedsha, 1923 
Lah 566 This illustration is not exhau Use ind the generd linginge of the 
section applies to all acta and proceedings winch might be presumed to have 
been done in the usual course of business Laxnn Palh/a v Ram Cliamba 
2 M W N 133 = 20 M L T 228 = 31 MLJ 311-35 Ind Cas 421 

ILLUSTRATION (G) 

Withholding evidence— presumption flora The oinis ion of a party to an 
action to testify to facts or to produce evidence in expl matron of or to contradict 
adverse testimony raises a presumption agunst Ins claims except where tho 
evidence is not peculiarly within Ins power or is merely cumulative or is pnvi 
leged or incompetent or its necessity could not have been reason ibly antici 
paled by the party Lawson Pie Ev Rule 22 It is certainly a maxim said 
lord Sfansfield in B latch y Aichei Cowp 63 that all evidence is to be 
weighed according to the proof of which it was m the power of one side to have 
produced, and in the power of the other to have contridicted The omission of 
a party to testify lo facts within his knowledge in explanation of or to contradict 
adverse testimony is proper subject of consideration both in the Courts of 
Equity and m the Courts of law Lauson Pie Ev 154 A refuses to pro 
duce a deed which is part of a title which he claims X he piesumption is that 
if produced, the deed would injure his claim Haldane v Haney 4 Burr 24b6 
In cises like this it is lud down that the case of written evidence presents 
the strongest illustration of the extent of the rule 1 he non production of 
documentary evidence within the party s power raises, it is said, m several cases 
a very strong presumption that if produced it would mililate ao-ain&t him who 
withholds it Theretoie in an action of trespass where tho plain tiff relied upon 
bare possession although it appeared that he had taken the premises under an 
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agieement tn writing which was not pioduc< d the Judge charged the jury S 114 
tint having proved that he w is ut oossession of the close at the tune of the 
ticspass the plaintiff must have a verdict, but that to entitle him to more than 
nominal damages he should have shown the duration qt the term In affirming 
this direction tfaule J pointed out that the plaintiff had the means of showing the 
quantum of lus interest and that "the uon production of the lease raise d a pre- 
sumption that thp production of it would do the plaintiff no good ’ Injman v 
hnonlcs, 13 C B 222 In All Gen v Dean of If xndsoi 24 Be iv 679, the Master 
of the Rolls vud "Evidence is always to be tiken most stronglj against the per 
sons who keep back a document, and the circumstance that the body keeping it 
back is tcorporUion does not in the slightest degreeaffect this principle although 
it exonerates the present members from bl une m that respect It is true it is 
argued, that this deed is lost, and that nothing of wilful suppression is to be pre 
suined against the predecessors of the present Corporatation, and yet the cir 
cumstances undoubtedly requiro an explananion which they cannot now receive ’ 

It is well observed by J/> Eians in substance, that if the weaker and less, 
satisfactory evidence is. given and relied on in support of a fact when it 13 
apparent to the Court and jury that proof of a more direct and explicit character 
was within the power of the party, the same caution which rejects the secondary 
evidence will awaken distrust and suspicion of the weaker and less satisfactory, 
and that it may well be presumed if a more perfect exposition had been given it 
would have laid open deficiencies and objections which the more obscure and 
uncertain testimony was intended to conceal 2 Eians < othio, 149 

In Biatlhnnle v Coleman, 1 Hur A, Well 2 29 which was an action by 
the indorsee against the drawer of a note, the only evidence of notice of dss 
honour was the statement of the defendant to a witness f I have good defence 
to the action m the fiut place the letter was not sent to me m time ’ The 
defendant had been notified to produce his letter but did not do so Lord 
L\fdhuu>t directed the jury that they might presume that the letter if produced, 
would be found to have contained a notice in piopertune On appeal Denman 
C J thought the direction right "The defendant admits’ said he, 'he received 
the letter and as lie does not produce it it might be fairly inferred by the jury 
that it was in tune ’ But the other members of the Court were of a contrary 
opinion and n new trial was ordeied But in the case of Curlewis v Cot field, 

IQ B 814, which six veais later cauie before the *ame Court and near Is before 
the same Judges, a different conclusion was reached In Bell v Fianl is, 4 Mon A, 

Gr, 447, also an action by the indorsee agunst the drawer of a bill of exchange 
it appeared that the defendant had told a witness tint he expected to receive by 
post i notice of its dishonour, and afterwaids gave hun a letter he received by 
post, requesting him to negotiate a renewal of the bill , but the letter, which 
hid found Us way into the defendant’s huids was not produced at the trial It 
wis mled that the jury was warranted m inferring tint no notice of dishonour 
had been giu.ii feee also Lobb \ Slanleq 5 Q B 574 When a party does not 
produce a document in his possession the Court may piesumo tli it its production 
will damage his case Raghunath v Hohlal 1 A L T lit Where Govern 
ment had to prove that certain service main lands were excluded from the /anun 
dm but failed to pioduce the record ot the original settlement it cannot be 
suggested th it it was withheld bee iuse it w is against the Government Lai shun 
\ Sect elan/ of Stale 117 Ind Cis 292 = A I R 1929 Mad 399 \\ here certain 

account hooks the production of winch would have thrown considerable light 
upou some of (he issues of the case weie not produced in Court by a company 
carrying on business and the non production was not sought to be explained 
held th it the Court was entitled to draw an infeience under s 114(g) of the 
Evidence Act Gnjaial v 1 lolilal, 11 Bom L R 1310 see d=o JianJu Ilam v 
Sanluir Dm, 111 Ind Cas 59G=10 Lnh L J 93 The non production of 
account boohs by a party when such account books would throw much light on 
the ease ruses adverse presumption Jag Ptosad v J It Sing in, 23 A L I 
97«SGlml Cno 122 = 29 0 \V N 941 = A I K 19>a [V C)<B oie also s,,ed 
Hawn \ Sheonai agan JO W N 25 Gul+at Singh v J tmlho Ram, A I K 
Oudh 11 l he Finn of Jonala Das v Ultam Chand 1923 Lah 5S3, Datta Ram 
V liasanla Kunuar, (1922) R C 378 Padanoaj v Gopi Inshore % Ind Cas 
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S 1X4 129 Debendia v Nat end) a, 24 C W N 110 = 30 0 L J 417, SanJuua Ltnga 

v Com of Income Tax, AIR 1930 M, 209 (F B) 

Every deed being the best evidence of its own contents, its non production 
raises the presumption that it contains some defeasance, in other woids, there 
is =ome endorsement on the document wh ch the plaintiff does not like 
Mohammad v 2d/««,24A L T 964=97 Jnd Cas 82= A I R 1926 All 741. 
Ahmed v Ah Ebtahim, 27 Bom L R 746 = 1925 P G 177, Sieenalh Hoy \ 
Sea elaty of State, 50 C 27G=70Iml Cis 510 = 1923 Cal 233 = 36C L J 345, 
Sea eta) y of State v Upend) a hath Roy 36 C L J 346 Ha) end) ax Dingo 
62 Ind Cas 697 Wlieie a document is a \ei> old one 'he possibility of it 3 
having been lost and being no longei in existence is mtiually much bughter 
than in the case of a document of lecent date Consequent^ the presumption 
arising from non ptoduction of the document is not quite as trong in the case of 
an old document as in the ca a e of a recent one liamji Das v Ahhir Lai, 71 Iud 
Cas 654 = A I R 1923 A 441 Where a party does not produce certain books 
sajing that they have been destrojed and the m itter dealt with by the books 
could be easily proved by second iry evidence which is admittedly in th > posaes 
sion or power of the partj ind which it does not ittempt to place on the record 
the opposite party is entitled to the piesumption that these books if produced 
would have gone agunst the contentions of the party not producing them 
Sect eta) y of Stale v G T Sann, A I R 1930 Lah 364 

Exception A does not produce one of Ins muniments of title He proies 
that it is m the possession of B from whom he cannot obtain it l here is no 
presumption against A Qtlbett v Loss, 7 M & W 121 Mat s Ion v Donnes 
1 Ad cV El 32 In the first case it h is been ruled that where the evidence 
alleged to be withheld \s unatt unable the piesumption does not mi e llieie 
fore if a deed be m the possession of an ml \ei so p irtj ind not produced or if 
it be lost and destrojed no matter whether bj adverse paity or not, second iry 
e\ulenco is clearly admissible and if the deed be in tlio possession of a thud 
person who is not b> law compellihle to piodncc it and he refuses to do so the 
iC'ult is the same Laicson Pie El 169 

Necessary witnesses uot called. Where a witness is not called by the 
pro eculion which it was the duty of the prosecution to c ill wh it happens is that 
at the most tbeic nn-es a pie umption that if die witnesses Ind been cdkd lit 
would not h lie supported the pro edition htishna Malta > ana \ Lmpeioi, A I 
R 1929 Pat 6ol 1 be failure to examine u materi d witness justifies the inference 
that the witness, if exnmincd would lino deposed agunst die piosecution 
Mian faj Mahamnmd v Finperui , 29 Punj L k 11=107 Ind C is 100=29 Cr 
L J 212=A I R 1023 Lib 12) 1 bis section > ij s th it a Com L may pie sumo 

tlmtoidence which could Ik and is not produced would if piodiiccd beunflioui 
nbk to tin i>uson who withholds it 1 lie Court may pre iinio tins but itcinuot 
bo taken is a principle^ of liw that the Court mu t picsiimo it t ditya \ 

I utpeior 1 1 uck C 195= lot Ind Cis 560 sec n! o Mahlauutj v Iwtff 
Liii/kiui 86 I ml Cut 17) = 26(r i J 327= 1 Bur I I 2 llm presumption 
iiniiuitcd m tins dhistr ition mi mg from non production of evidence cannot 
d i place the contmrj infcruiLo supj*orted bj idi qti ito ewdcnci Deinr>ellt\ 
IhniMttiJi 13 I U 2*13=61 Ind Cis 710(1’ C) When in a suit for profits 
of laud the ntordtd collections arc “-u piciou Ij low, ami die defend uit neither 
produces nor gilts mi) cn k net to show wh it w is collected the Court would lie 
ju titled in presuming that iho full amount of the rents bid been collected and 
is is-h" m„ the profits in die took of die gro-*s n nUd /* nahnnnlh \ Hoi Diiydi 
*5 Ind C us 751 

Where the plnmtiirs are the tost persons to girc tinknee is to tin 
mure t ix>'<s«ol by th in inn religious niBlitution to prove die torus *tanh 
f c du. purposes of s Cud Procedure. Co«le and tliej nuulj put the de- 
kn hints mt) die mint as tox tin ir failure Jo go into the mine s box go* -4 
strun „I) a^nn t tin m 'unjU \ {/ opal ‘iin /h A 1 K 19 '0 Lib 1 

id-o (turhiLoh t (iiintiat 'mujIi \ I U 1927 P t 2 Ml, U l,ft 

Inttiv lUt ijit in, A I K 19 Ml Hill HU But n in product! >ii of witnea- * 
cited bj pro-*ixution when thiir ttikiiet w is unina.* i-eiry cannot jU uff 
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ul verso inference when there is nothing else on iccowl to justify it Towaija \ S 1 14 
Fmpeior A I II 1930 Lah 1G3, sceal&o Knshna Uthniana\ FJmpeioi 1930 
lml Ilul 173 

ILLUSTRATION (H) 

Refusal to answer — presumption foi This illustration dops not eonfem 
plitc the testimony of a party in n civil or criminal suit because ' eury peison 
in tin kingdim except the sovereign m\v be c ill-'d upon an 1 is bound to give 
evidence, to the lx,st of his know lulg , upon my question of ficfc mater i il md 
relevant to an i*sue tried m nnv of the Queen s Courts unless he can show that he 
is exempted by some exception in hi'.tivour Pei Willem J m hairdv Fenian 
tfe,. 12 C B N fe 3 39 So in such a c iso he is compellable hv law to give 
auswei So also this illustt ition doo not contemplite flic c iscs of w itne - 
who is not compelled to answer on the grounds ot privilege ( Vide ss 121 129) 
lo make adverse presumption for not answering in tho-e ones would be ex 
tremely inoquitous This illustration contemplates cases where a per on is 
not bound to answer but can answer if he so desire c q the case of an accused 
under s 342 Or Pro Code Sub section (2) of that section runs thus 'The 
accused shall not render him elf lnblo to punishment by lefusing to answer 
such questions, or by giving false answers to them, but the Couit mid the 
jury (if any) maj diaw such uifeiencn fiom such refusil oi answers as it 
thinks just So the pr ictice of refusing to answer questions m the Sessions 
Court and of putting in a written statement inn lx> attended with great risk to 
tho accused for the Couit may draw from such refusal an mfeienct. advcr&e to 
the accused King Empeioi v Dtvi/emlia, 19 C \V N 1013 l his piosumphon 
rests on tho following principle, nimely, If a person by lu* very existence in 
civilwed society owes a duty to the community to disclose for the pui poses of 
justice all that is in his control which cm serve the ascertainment oF tin truth 
this duty includes equally the mental impies ions pieserved in Ins brain the 
documents preserved m his hinds the corporal f lets existing on hi- ho ly, and 
tho chattels and premises within his contiol IViqinoie § 2194 

H LUSIRA1ION (I) 

Documents in the hauds of obligor— Presumption from When in the 
course oE dealing, a debtoi gives sccuiity to his creditor for tho payment of 
tho debt in the shape of doeumenliry evidence eithei alone oi n< company mg 
muniments of'titlc, it follows that on the payment of debt the document should 
no longer be allowed to remain in the creditoi s custody, and hence has ari en 
the rule that po-&esoion by the debtor of the evnlence of i debt, as a note bond 
bill or draft raises the presumption of piy incut. Hun hue', § 70(a) Ibdul Karim 
\ Uanj i Hans raj IB 29"> Shcanmn v blcmwj, 3 B L R GI9 Gancsh v kheloo, 

22 \V R 26 >, Btitaqal v DmUi 20 Ind ( n jUS So the obhgoi’s pos-o sion 
ot the instrument aftei maturitv is visuiUy snd to raw i picsnmption of 
payment, the mfcicnco being based on the principle ilrcidy stikd Wiqmoie 
§ 2 >18 , Gibbon v leathei slonhanglt 1 Shirk 223 hicmbiulgc v Osbonie, 

1 Stark 374 , Shepheid v Cuirte , 1 Starl 43 i So the possession of an un 
cancelled note by tho debtor under cirunmt mces fiee from suspicion is a stiong 
circumstance in Favour of payment, mil should mm the scale it the other 
testimony on the is«uo of pavmcnt is conHictm^ iml evenly b danced Bun 
Tones § 70 (a) But there are various limitations 1 ml down in p irticul n concern 
mg tho obligors opportunity of surreptitious icccss to tho obligees paper 4 * 

Wigmoie § 2518 Fggv Bamclt 3 Tsp 19G So counter explui mons may be 
shown by circumstances ex pi lining the possession otheiwt-c, as where the debtor 
has ice »s to the plic^of cus odyof the ms m nent I Vijnine § loG , Luo on Pie 
ri Rule 7G So also in ru mg sti h i pr su option ill- Cmrt Ins to take into 
regard any facts or cifc un tme a mdicitmg that it might hive bee i -tol rt n 
Rani Anlb x Rogglui, 2 3 O O 123, see vis > Gone k \ Kktloo 22 W R 20 » 

A father held tho note of lus -on for C123 On the f uhe s dcitb his u pre enta 
lives sue on tho note but tho son produo a iteme lied It ippoirs tint lie hail 
means of access to hi* fithcrs paper* lhcreisno pre umptun lint the note 
111 
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S 1 J 4 I; isliectipud Gbryv (hci/ 17 N ^ In thnt ca«c the Court Haiti 'I* 
the production of this nolo b) iho deft ntfont, wulcr the facts of this eft e, 
evidence of its diM-har^o when it is proud not to Imvo been paid or fenlt 
1 think it is not ’ Pother (Obligations, 7 1) vi} s tli it Hoi*cn holds lint po action 
of the note if lords « presumption of its payment but if ho allege t release he 
must proto it, for u roiuiM is u donation and a donation ought not to lie pre- 
sumed /-tyAnrr ddFcrs and thinks it should ho presumed unless the creditor 
shows the conlrirj But l'othier agrees with Dotscn, that if the debtor was 
the general agent or clcrl of iho creditor, having access to his p ipers, posaession 
alone might not be a sulbeient presumption of payment or release— so if he was 
a neighboui into whose house the effects of (he credilor had lieen removed on 
account of a fire 1 he 1 liter presumption seems ipplieablo in tins ciae Htre 
the cise shows without contridiUion tint the defending living it homo with 
his fuller h id a hey that lilted his father s desk where the noto was kept. ihe 
piesumptiou tinder s 111 of the Lvideneo Act, ill, (i) ting when t document 
creating in oblt Q ition is in the hands of tin obligor, tlio oblig Uiou li is been 
aischuged is subject to the qu ilification th it, when the bond is in pos e sion of 
the obligor but the cucumstances of the ease are such th it lie m i> have stolen it, 
these circumstances are to l>o constdeiod b> tlie Court m dtcidmg whether the 
maxim would appl> or not Kali Ptosad v Naraynn 103 Ind Cas 183 In 
a suit to enforce i mortgage the defendant s e isc was tint the mortgige debt 
had been discharged and that the mortgage deed had been returned to him Fbe 
plaintiff denied these allegations ind pie vied that th© deed had been stolen 
from him It was found tint at the time of executing the mortgige the defend 
ant had deposited with the plaintiff the title deeds of the mortgaged pi opeity 
and that they were still in the possession of iho plaintiff Held that the fjet 
that the defendant did not get back the Idle deeds, it the time of the alleged 
discharge consider iblj weal entd the presumption m his (defend mts) favour 
arising from the possession In him of the mortgage deed Atu.oi Kaulu \ 
Kothandipam 46 O L J 292-26 Bom L h 13bb ihe presumption o 
dischaige would not ari9e where the defeudaiiMlid not pi oduce tue document 
and the turns is on him to prove the divharg* Jjlitan btnyh \ Qiiruil binghi 
6 Lab 297=26 P L It 4^1 = 89 In«i C is 234 Under 8 111 (l) of the Fvi 
dence Act, it is open to the Gornt to presume that if a document creating an 
obligation is in the hands of the oobgor the obligation is discharged But in 
raising such a presumption the Court lias to take into regaul any facts or circuin 
stances indicating that it might have been stolen Hie burden shilts as the 
evidence is developed and when both the pirties produce their evidence, the 
question on whom the m if nl onus lav ceases to be of much importance ham 
Nath v Uaggha 2> O C 123 =*68 Jnd Cas 893 = 1922 Oudfi 211 If the 
pronote is in the h mds of a in iker there it, a presumption that it has been paid 
off If the drawee alleges that fbe mil er came into posses ion of the nolo un 
lawfully> the o/ims is on him to piove it Hung J lyat v Ilia Maj, 12 Bur L 1 
116 = 32 Ind Cas 030 ( haudhm If ahamed \ Maudn Das 17 W N 49= 
39 I A 184 (P C) Bmatjal v Dud a) 2U Ind Cas 308 Illustration (ij onlvr 
refeis to presumption that may be raised It docs not follow that such presump- 
tions would shift th* onus of proof Whcie in a suit on a usufractuary moit^age 
bond, the defendant pleaded di chirge and produced the bond but there °w as 
no endor cment of dischargo vuiftcn thereon anil the per on through whom 
the man ey was said to h »ve lieen paid was not ex mimed, held that the loner 
Couils were light in holding that tin. meie production of the bond w is not 
enough to shift the biuden of proving the discharge which lav on the defendant 
ImePaia Hmrunje 2L W 604=13 i\l L P 94 = (191 r >)M \\ N 6:>3 


OTHER PRESUMPTION'S 

Acceptance An osLate is devised to, or a gift is made to A Ihe law 
piesiiniea that it is benthcial to A and that bo accepts it He may disclaim it, 
but to work thus a disci umer mu»t lie proved Touson\ Tic! ncll °> B <k Ah\ 
31 , Thompson v Leach 2 Salk 613 In the first ca e it was said ‘ I think 
that an t&ljte cannot ho forced on a man A devise, however, he tag puma facie 
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for the devisee’* benefit, he is supposed to absent to it until he does some net to 
«how his dissent Iho law presumes thit he will assent until the contnry is 
proved when the contrary however, is proved it shows tint he did never assent 
to the devise and consequently tint the estate never was in him ” ‘ Puma facie’ 
sud Ibbott, C T, f< evcry estate whether given by Will or otherwise is supposed 
to bo beneficial to the party to whom it is given ” And Bai/lcg J added ‘ihe 
law indeed, presumes that the estate devised will he beneficial to the devisee 
and that he will accept o F it until there is proof to the contriry 

Advancement The English doctrine of adv uiceimnt is applicable m this 
country as between i fither and daughter, both of Lnghsh extraction and living 
under English law IIui rosoondary Dcbi v M S Stncnson 2 W R 141, see 
also KnwicLv ICenoicI 32 C L J 490 (P C) According to the law prevailing 
m the Bombay Presidency, a purchase by a husband in the name of hu wife 
does not raise any presumption of a gift to the wife or of an advancement for 
her benefit Mohuthuv Purshotam 6 Bom L R 975=29 B 300 ihere is no 
presumptton of in advancement by the name of a son being used as purchaser, 
other than in the ciso of a Granger’ being u c ed kayijad \ Ultap, 13 M 1 A 
232, Oopec Knsl v Ganga Ptoshad, 6 M I A 53 

Adultery A married iran enters a nouse of piostitution and remains 
there all night The presumption is that he committed adultery while there 
Eian\ v Eians 41 Cil 103 (Am), Istlcijy Asllei/, 1 Hagg Ecc 72(J , Lawson 
Pie Ev 323 

Alteration Alterations, erasures and interline itions appearing on the 
face of writing, whether under seal or not, are presumed to have been made 
before their execution or completion Lawson Pie Ev 452 In the eirly 
history of the common I iw the Judges examined the question themselves and 
if the deed or other instrument appeared to ho interlined they rofused to admit 
it, subsequently this pricticewas dtcred and the question whfther the alteration 
was mule before or ifter the delivery of the deed was left to the jury And 
fin illy the presumption of law was vined thit the alteration had bcon made 
before tho delivery, on the ground that any other view would be presumption 
m favour of fraud and forgery Tatum v Catamoie, 10 Q B 745 But in India 
in an ordinary case the pirty who presents an instrument which is an essential 
part of his else, m m mpirently altered and suspicious state, mud fail from 
the mere infirmity or doubtful complexion of his proof, unless lie can s>ati3 
factorily explun the state of the document But this wholesome rale idm its of 
exceptions if there be, independently of tho instrument, corroborative proof 
strong enough to revert the presumption which arises igamst in apparent and 
presunnble filsihcr of evidence And such coirobontivo pioof will be greatly 
strengthened if there he te \son to suppose that the opposite party has wPhlicld 
evidence which could prove the origin il condition and import of the suspected 
document Though the onus of proof of the genuineness of an instrument m 
its iltercd stile lies upon the party producing and cl unung under it yet the 
altered and suspicious appear \nee of the instrument nuy bo c\pl lined by proof 
of its original st ito when executed ind its existing st ite sulhciently accounted 
foi, to rebut the presmntion of tho deed hiving been filsiherl ind tunpered 
with, ifter execution, by the party claiming under it WusamtU hhoob hoomoor 
v Baboo Moodnarain, 1 W RPC 3b=9M I A 1 It lies upon the parties 
who seek o cnfoico an altered instrument to show the circumstances under 
winch the liter ition took pi ice Iiamasami) v Bhapani h/i/ar 3M H G R 247 
An ilteration made while tho instrununt is in the custody of one p uty , ilthou n h 
not made with his knowledge or consent, has the same effect m avoiding the 
instiumcnt as if ni ido by him on the principle that he who h is the custody of 
ui instrument made for lus benefit, is bound to pr*. servo it in its original state 
Kanhayalalv bitatam 81 Ind Cis 847 An ictton is brought on i contrict to 
indemnify Aon certain notes mule on AI irch 16th Iho contrict is al«o dated 
M\rch 16th, but when produced it is seen thit the fi Q arcs ‘ lb ’ describing tho 
notes hvvo been written over the figures * 13 H ind in the date of the instrument 
the figures 16’ have been written over tho figures ‘17’ The presumption is 
that these alterations were made at the time pfats execution and the, contract, is 
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S# 114 ndmi fcihli Inounin v I>n>*c I J» u Jim- J'> \w J'*l 775 In that cn e it 
w ns Mini Amidst |lu conflict of m> Uoiiti •* in tin »mmir uui with ihu hlllc 
iml ill it nn lio dimid from tin nmdnn 1 iijJi h • r ^ 1 ehoiijd bull JKmd to 
full huk upon iln m< i< nt common li w tidc—ilmt n» jilunlion of t written 
tuMnuni nl if nothing ljipi nr lo tin contniry should ho prfiiimed to hive bien 
in ul« at lln» linu of jIh imhiIioii 1 think this rule* is ileiuindid b) the JtMiu 
condition of tlu Im mobs trmwiciiona of tins Lonulrs nml camel illy of tuu 
Mill- wh< n t gloat portion of the contract-* m id< ire drawn fo> the P 
tin m »ml without. gi< n um in ng ml lo muilmon ions ami nlUr itioiia 1° 
ibtihh h an iu\tumhi( uil< ‘•uch ih m < l(iituo<l in b<h ilf of the difcmhuit, Ihit 
Oil p irtj producing tin. pnpit should m nil crises bo bound to cvjtl int 
niter it ion h> extrinsic iwilimo would I njipiehuul do iiiju tico m ft vO 
mijorit) of the instance* in whuh it should la* njiplud Such n rule in ight he 
lolenited — lntpht pulmn* l>o hinchciaNj ndopted — in t highly coni»n , tu« 
counti y Id e ihil of ( ri it Britain in ic n iird to u negotiable paper, which ia 
upon M imped pnpu the \ei> cost of whu.li would indue* special circ in the 
dr mint, of it, but I *u» persu tiled its apphcilion hue could not hi olherwi o 
than injurious ft is not often that an liter at ion can be accounted for 6> 
extraneous evidenci mil to bold that in ill cases such e> idenco niu^t bo given, 
w H bout regard to au> su pic ious appearance of the, duration, would, i think, 
in umn\ met nice* l>e doin 0 such manifest injustice is to shock the common 
sense of most men In this conflict of opinion ' says Woodmff / m 
Maybie v S mffeu, 2 I D Smith 1 1 Am) aftei an exhaustive review of all tho 
authorities ‘it nppeirs to me tin sensible rule ind the rub moot in 
iccouhnce with the decisions of our own sLate is that the instrument, with 
<11 the circumstances of its ht'toiy its nature, the appearweo of tho alter ltion 
the pos ihle oi prohibit, molnes to the liter ition, or ag nnst it, and its eflcct 
upon the parlies iccppci^pjj ought io be submitted to the jury, mid that the 
Court cannot presume from tho mere fact that in altmtion app ars on the ficc 
of the mstrumi nt whether under s< at oi otherwise itwas made ifterthe signm^ 
Some altemtiona in ty be greatly to tin di uhantage of the holder or party 
ettmg up the instrument ‘shall it be presumed that lie undo them unlawful 
iLimst his own mteiist’ Others may be indifferent is to him and fiaourablo 
to some other No presumption n> such n cast can ixist against him w But where 
the alteration is in a different handwriting from the rest of the instrument, or 
m a different ink or is in the interest of the paity set! mg it up oi is suspicious 
on its face or the execution of the instrument is denied undei o ith tho burden 
of proof rp ts on the paitv producing tho inshument to explain it lo the satis 
fiction of flic tribunal lamonPie At Rule 84 

Assent A Matenieni is prosed lo base been made in the presence of H 
It will be presumed thit H heard it Iforhnrler \ People, 2 Abb App Dec 
3G3 

Attestation M« re atte tation of \ de«d does not necessarily impart an 
issont to nil the recitals contained theiem Imam Ah v Baij hath, 10 C W 
27 351=*3C L J )76>=33C G13 McuaSmijhv Bhaguant 5 Iml, Cis 2 j2, 
Lnihyah \ Rambadh 37 A 350 Lauga v JagaiUhlioi e, 21 C W N 225 (231) -* 

J4 C 187 An flttesting wilncss is a witne a who has scon the deed executed 
iml who ->igns it as a wilneos Rom tv Laxmcnvao 10 bom L R 043 «3o 
B 44. 

JBenauu 1 he nuro fact that tht deeds an in the jjossfssion of the mort 
gigor does not of itself prove tint the mortgigce wis a mere benauu/ar for tho 
mortgagor Jloaji \ Vishnu, 1923 Bom 429 Propeity purchased by <ho 
father of si joint Hindu family m (he name of his minor son is presumed to be 
hciiamcc and on the fathers demh becomes the property of the f umly lihaghut 
ChamUa Deg v Tfuro Gobin l Paf 2<i W R 209 5a //y ltd \ if/'ap 13 M f 
A 232 Mcctfoppa v Vaunt) Ba Bn 8 Iml Cas 450 , Bhubanuwhvn Dasi v 
hmtiuilbala 28 C \\ r N 131 Damn Ittu hejag Uahadin v huh anal 20 I A 
2-5«20 C 871 «=» A C W K 1 , beth Manic Inly Pijaij Singh, 2j C W b 
4**9 cl* C) isremanv Go\ial 11 V I A 29 ^urattt \ A rttkna 8 M 214 
Aaro»udia v brtnuoiha, 33 M II- 
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Best evidence Bo-t evidtneo not pi oduced though ivulabli r it'es advi r^e S 114 
presumption Ivnmcshitat \ hajit Lai, 33 C W N 430=27 V L J 261 = 49 
CL J 403 = 31 Bom L R 721 

Bond Imlppemkntl} of i bt ilute of lumtntjon oi in the ibscnce of one 
iftxr i lip&e of twenty joars the hw l -uses a presumption of tlic pi) men t of 
bond*. Law Pie Ev 370 ‘ Hiose presumptions to be dr mu by the Court 

m (lie else of stile of dcinuul-, &i\s Chancclloi Kent ire founded on sub^tm 
tnl justice md the cle nest policy Ifthepaitj hiving knowledge of lus lights 
mil sit still uul without inserting them primit pei*ons to ict, ns if tin j did not 
c\u»t> and to acquire interests and to consider themselves is owners of the 
piopcrt), theio is no reason wh) the presumption should not be raised It is 
therefore well settled tint the presumption tint i demind Ins been satisfied 
prevails vs much m this Court ni it does at law ’ Giles v Bm eiiioi e, 5 Johns 
Ch 545 Evuj presumption si) a the 1 Iaslei of the Polls in Pu feting v 
Slamfoid , 2 Vis Ir 583, tint can f ml) be made, ‘■lull be made igmist a 
st lie d< mind It mp mse fiom the aits of the parties or the \er> forbearance 
to mike the demand iffords a presumption cither that the claimant wi con- 
scious it was siti-fied or intended to relinquish it ' Lauson Pie Ev 371 But 
m India tins piesuinption is of little vdue as a bond becomes timebancd 
iftcr a lapse of the tune mentioned in the Indian Limitation \ct (IX of 1008) 

Character 1 he dimeter habits and personal appearance of a peison ire 
prisumed to continue as piovel to be at the tune of the past Lav Pie Ev 
Rule J2 It might be too much to say that a character when once formed is 
presumed to lemain unchanged for life Still the law, founded on a full 
knowledge and just ippreci it ion of the geneial course of human afFurs, 
indulges i strong piesuinption against any sudden change in the moral as the 
mentil and 'OCinl condition of man It is not looking to common experience 
in human conduct generally found to be true tint a thorough change 
from a ba l to a good character is hiought about within four jears It may and it 
is to be hoped often does occur but such is not the common course of life On 
the contrirj theie is strong probnbiht) that one whose geneial character was 
bad four rears since is «tdl of doubtful or dispiriged fame’ Sleeper v Van 
Middles Wot th Demo, 411 Lan Prc Fi 230 

Child be anug age The presumption that a pmticulir woman his passed 
the age of chi d bearing is one of fact to be determined paitlv by the light of 
geneial knowledge and pii tly by the life historj of the ppraon in que tion It 
has several turns beta held to ippl) whpre the age of fifty three >cais has been 
passed, but each ease must depend on its particular cueutn«Uinces Zfai/iics v 
Haynes, 35 L J Ch 303 Re ufule (1901) 1 Ch 570, IT ills Ev 2nd Ed 37 
In to 71101)1 hill, (1904) Vf N 112 C A A widow, iged fifty six years and 
thieo months who had never had but one child (born when 'he was between 
twentj one md twenl) two jeais of age) and lived ifterwaids with her husband 
for twentj four jears until his deith is presumed to be pist child bearing In ie 
While, (1901) 1 Ch 370 In delivei mg the judgment Bncl leg J said A 
number of c ises h iv e been cited but the m iterial ones to my mind are these 
Ilai/ncs v Haynes, 3a L J Ch 303 wheie it w is held tint i spin i‘-ter aged 
illtj three jeirs and two months must be presumed to be past the age of 
child be inng, and the hen! note adds a querry whether this limit of ige is not 
too low line IT tddoit s ftust L R 11 Eq 403 where Zlalhns V C made the 
presumption in the ci c of a widow of the ig of fifty hvo jears and four months 
who had never had anj children, and in Hip else of a spun ter of tho ago of 
hftj three jears and nine months In tc Jhllncr * Estate L R 14 Eq, where 
tho ago of the luly w is forty nine years md mno months She was married 
and hid never had a child Ihe mirrn 0 e hid taken phcc in 184G and the 
dect ion was pronounced in 1872, so that there had been twentj six jeirs of 
married life no l'sue, and the husbuid wis living Dandoon v Kvnplon 
lb Ch D 213 where the lad) was a spintstcr of the age of fifty four, and 
II>jdtlon\ Ellison 19 Beav 5b5 w here she was a 'pimsltr and iged fifty six 
It will lie observed tint in ill the cases to which I h no referred tho ages were 
It s th in that of tho ladj in tho prc ent case, but it will also bo remarked that 
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S 114 I have not ini nliom.il :m\ cu>o of n widow who h ul no chiMnn In ic Union* 

liw>t t \j K 11 L<| iOS In these circumstances I hnvo to consider whether th^ 
ci&ca n luting to '>|>mistcrd do not cquiJl) ipplj to widows who hue liiu 
children llu only difference tint occurs to mo is that there is nothing to ' 
show in tho else of spinisters whether tlio> aro or h tvo been cap iblo of claw 
lie irmg which in the e vms o( i widow who has had i child there is On the 
oilier hand, if them h is been i long 1 ipso of timo since tho birth of a child— as 

in this case twenty four jears— tho presumption will be tint tho capicity of 
child be irmg Ins ceased Set also Payne v Lorn/, 19 Vea 571 , Groica v 
Gioies 12 W It 15, Leu/ v Hodge s, Jic 585 , Miles v Knight, 12 Jur 600, 
Dodd v llfl/r, 5Di„ A, bin 226 Btandon v I Voodlhorpe 10 Bcav 103, 
Broun v Pi uiglc, 1 Hire, 121, Edit aid v fuel, 2d B cav 271 , Dam v Bush 
8 Jur 114 

Conflicting presumption In the ease of conilctm 0 presumptions the 
presumption of piymcnt is stronger than, ind will piovul n 0 umst, the presump 
tion of continu nice , tho presumption of liinocenco is stronger thin md will 
prev ul ic unst, tho i>resuiuption of p lyment , of the continu inco of life , of the 
continuanco of things gencr ill) , of m imago and of cha«titj , the presumption of 
knowledge of tho law is stronger than, and will prevail against the presump- 
tion of innocence, and the presumption of sanity is stronger thin, and will 
pro ail against the piesuinption of innocence Law Pic Ev Rule 122 'Nothin,, 
can be clearer than this, ’ sa>s Mi Justice Heath in an old c iso tJai/nc v Puce, 
5 1 aunt 326) ‘ a presumption may bo rebutted by i contnrj and stronger 
presumption ilfai i/ B m irried W who afterwards enlisted ind went on a foicit.ii 
service and was never heard of after w irds , twelve months after his departure 
she married B Held, that tho issue of B would be presumed legitimate. lung v 
Inhabitants of Glouccstcishnc, 2 Barn & Aid 380 In this case the conflicting 
presumptions were the presumption of innocence and the presumption of the 
continuance of life If , s ltd the Court, 'W was alive at the tune ot the second 
marriage, it was illegal and «he was guilty of bigamy If she had been indicted 
for bigam) it would clearly not be sufficient In that case W must h ive been 
pro\eil to hive been alive at the time of the second marnage It is contended 
that ins death ought to hate been proved, but the answer is that the presump 
lion of 1 tw s that he was not alive when the consequence of his being so is that 
another person has committed a criminal act ’ But ‘ when it is recognized 
that a presumption is merely i direction of law that when certain facts are 
pre ented in an invariable forinul i the finding thereon shall always be the 
same way the logical impossibility of a conflict of presumptions becomes 
apparent What really happens m a case of so called conflicting pre-ump 
tions i , the legal conclusion or presumption which ordin inly attiehes to certain 
facts is prevented from attaching either by f icts or by a rule of law mconsis 
tent therewith It is a logical and legal impossibility for two rules of law to 
affix inconsistent conclusions to the same stite of ficts at the same time 
9 Enojgf Ev ‘ Piesumphons ’ p 891 lhc market v dues so to speak, of the 
v irious presumptions h we been sometimes sought to be cst iblished, but so 
far there is no recognized standard Keeping, then, to the expression is it is 
used, we may have the case of one pirty to a ciuse relying upon a given 
presumption and that of tho other party upon another Which pirty is to 
piev ul * In every case it depends on the nature of the respective presumptions 
Bun Jones § 101 

Co sharer’s possession Mere possession or occupation of the property 
by one co sharer docs not constitute adverse possession against the other co- 
sharer There must bo a disclaimer by the assertion of hostile title or other 
wise bjalbi v Umalanta, 31 C 970 = 9 C W N 32 Where proper!) is 
owned by several co owners, the mere f ict th it one of them has not recicved the 
profits of tho propeity is no pioof that the possession of the other co owntf 
was adverse Bhaial v Ganga 9 Ind Gas 425 lhc pos^c-sion of joint 
property by one co sharer docs not constitute adverse possession against «»y 
other co sh irer, until there has been a disclaimer of the latter s title by open 
assertion of a hostile title by the former Bhaijt Shamsad v Hajivwja, 14 
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Bom L U 314, sefi also Shedh Awd Ah v Sheikh A1 bar Ah 1C L R 3G4 g ll4* 

Baioda \ Ananda 3 C W N 771, Uilatam v Dujan, 78 P L R 1909, 

Debendiav Nhieadta, 23 C W N 900 

Death Where among some relations the evidence on the question who 
died fii^fc is quite evenly b danced, the Court is entitled to s iy the probabilities 
are in favour of the jounger man surviving the elder Kiill arm v Laxmihai , 

(1922) Bom 347 

Debts Debts once proved to p\ist are presumed to continue until the 
contraiy is shown Law Pie Eo Rule 29 To prove a debt against a bankrupt 
an entry in lua hook some months be foie the bankruptcy showing that he was 
indebted to the claimant in a certain sense is proved The piesumption is that 
the debt still continues Joel son v linn 2 Coup 48 Where it is found that 
a mono) lender has allowed a debt to lemam outstanding for n long period 
without obtaining some document ov security for it and without at any tune 
demanding payment the presumption is tint the debt li is been paid Nuiain 
v Dunya Smqh, 23 O C 335=54 lnd Cis 93 

Delay ui enforcing rights Where the long delay ot tho plain tiff in 
bringing the suit has prejudiced the defendants nml lias prevented them from 
bunging the best evidence that would otherwise have been available to them 
the tendency of the Couit must invariably be to make an inference agunst the 
pluutiff unless good cause is shown and the Court nhouhl attach great itnpoi 
Unce to such presumption m testing the credibility of the evidence actually 
given Bnj Raj Saian\ Basanla Singh 118 Ind Cis 134= A I R 1929 All 
5G1 Under a possessory mortgage of 187G it was found that possession was 
not tr wsfeted to the mortgagee and no steps bail been taken by the latter or 
Ins heirs to recover the amount Held that under the circumst inces it was 
reasonable to presume that the mortgage of 1876 hail liecn satisfied and that 
the onus is on tlu plaintiff to prove that it was still in force in 1909 I mnlahai 

V fahhanbai, 4G Ind Cas G7G In a suit for mortgage where thao was absence 
of demind for a period of 3G years the burden of proving existing liability is 
on the plain till Meijhiaj \ Mill unilatam, 46 Ind Gvs 80G, sec vbo lYamm 

V Dtuga, 34 Ind Cis 93=22 0 C 335, Itaja Singh \ lea Stnqh 9jP R 
lbGG 

Documents It is a general though not a conclusive presumption that a 
document was made on the day of the dato it bears 1 Una Kionai i v Rajah 
Bijoij Small, 21 C W N 5S3 I* C Parshalany Nd^ir, 84 Ind (as MG 
Vanes v LouiuIls 7 Scott N R at 21 4, Oucn \ 11 alcrs, M A W 93, Hunt 
v 1 farseif, 5 B A Ad 902 When a document is not produced after due notice 
to produce, and ifUr bung called for, it is presumed to have been duly stumped 
unless it be shown to ii no rcmaiiu d unstamped for some tunes after its evecu 
lion Closmadcna v Con el, 18 C B 30 , Marine Imest Co v Hansule L II 
511 L G24, Strph Diq 7 th Ed Art. SG p 93 There is a presumption as 
legird tho regal irity of the execution of n document. Ball v rai/lor 1 C A I* 

417 Lauson Rrc Po 82 , see al&o Lllam \ llulxim 39 A 112, S ilaiam v 
Eanlxi, 100 Ind Cas 2 j 0 Where i document is on plain piper unstamped 
and unregistered and such as lino never seen tho light of the day till it w is 
filed and it lias been shown tint there were occisiom when if genuine it should 
Invo been produced but was not produced tho presumption is lli it the document 
is not genuine but a forged one Dconnlh v Dehendmnath, A I U 191U Pat 
7S 

Duty All persons an, presumed to have duly discharged nny obligitiou 
imposed on them either by unwritten or written hw Beni 1 1 § 34S Him v 
Kalab, 3G Ind Cis 100 

Domicile Donualo onca shown to cxi-t, is nreamied to continue until 
the contnry improved Laic Pie A Rule 30 It is ncce^ary said Isml 
1 eslburij in hell \ Kenned •{ L II l Sc Vpp 320 “m tho administration of the 
1 iw, tint the nh a of domicile hould cxi t, and the fact of domicile dioul 1 Ik. as- 
certamed m order to determine which of two municipal laws may be invoked 
for the purpose of rvgul itmg the rights of the parties. We know very well 
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S 114 tint succession and distribution depend upon the law of the domicile Donn 
cil( , therefore is one idea of 1 iw It is tin relation which tlie 1 iw ere lies between 
an individual and a particular locality orcountrj lo everj adult per on Iny 
liw ascribes a domicile ami that domicile remains his hxed attribute until 
anew ind different attribute usurps its pi ice ’ And lord. 6 umuoilh milled 
'It is neccssnv to hear in mind I hat i domicile, though intended to be aban 
doned will continue until a new ilomicile is acquired and that a new domicile is 
not ncqum d until there is not onl\ a fixed intention of eslabli lung a per 
mnient residence in some other country hut until il o this intention has bein 
carried out bj actual resilience tlicre 

Encroachment by tenant The tine presumption as to encroachment 
made bj a tenant during his tenancy upon (lie adjoining lands of his landlord 
is that the land so encroached upon are added to the tenure and form part 
thereof for the benefit of the tenant, so long is the original holding continue 
and iftervrard® foi tin benefit of his landlord unless it clc irlv ippeared hj «onie 
act done at the time that the tenant made the encroachment for his own benefit 
lhis is the clear rule of English liw and it is a iuIc which is supported hj 
leason and principle Gum Da* v 7s<?o? Chundn 22 W R 240(247;, see also 
Nadihar v Men Tan, 10 C 820 

Fraud. Fiaud or breach of trust ought not be to hghflj imputed to the hung 
for the hgal presumption is the oth< r wav and as to the dead who are not line 
to answer for them elves it would be the height of injustice and crueltv to 
disturb their ashes and violate the sanctitv of the grave unless the evidence 
of fraud be clear bejontl a reasonable doubt Lnu Vic Ei 119 

Good faith The normal presumption is in favour of good filth and not 
of bad faith on the part of the asses^e Tambu Da<t v Income tar Com A 
I R 1927 Nag 336=104 Tnd Ga« 326 

Grant The gist of the pnnciple upon which a lost grant is presumed is 
that the state of affurs is otherwise unexplained When from a certain set of 
f icts a Court infers a lost grant the process is one of inference of fact and not 
of legal conclusion Kawinath v Vuian Chandia 31 C L T 301 = 57 Iml 
Cvs 350 Where certain prisons had been in posses ion of lands under a cl uni 
of rent free biahmottar grant for nearly 62 vears, a lost grant maj be presumed 
in favour of the owner of biahmottm Ttai Etian Chandra v Si math Chat ra 
imti 31 G W N 133=100 Ind Ca« 451 \\ bother a picsumption of a lost 

grant should arise or not must depend upon the circumstances of each case 
Atrau Chandia \ Chahaiaili 31 C W N 133 = 100 Ind C is 453 

Guilt 5\ heie no motive for the commission of a crime is hown the 
presumption of the innocence of the suspected per on is itiuigtheiicd But the 
commission of the crime being pioved ind a! o f icts pointing to the pn oijer as 
the perpetrator evidenc* tint " motive oxi ted is relevant, and is a circumstance 
in chain ot evidence from which guilt maj Ik mfericd Laui>on Pic Ei 1 fide 
10 > 

Hindu Law — Adoption Wheie there is no exptess prohibition nor arc 

there circumstances from which prohibition c in bi implied the in* re f ict tint a 
widow md her husband did not live together does nut render the idoption made 
b) her invalid fhc hu bind s consent is m the ibsence of prohibition, alwajs 
to be implied I axmtbai v Sa^asnalibat 1 Bom L K 420 = 2311 7t>9 Where 
an adoption h is been acquie ccd in for n peuod of 33 jnr> it is presm icd tint 
the necessarv consent of sonic pci son competent to give aw ij the adopted «oa 
had Ikch ohtuneil 1 namhao\ Ganc&h 7 11 II C App 33 Fhc Court when 
it is <-ati fled tint permission to adopt exists, will exact slight proof of fb® 
performance of ceremonies but it cinnot convcrselj from the ohservuice of 
ritual forms infer that the hu hands autlioritv, which is essential met es of 
idoption bv a Hindu widow ha been rcallj obt un**d RaJhamadhab v Itadha 
I nil nb 1 II i> III = 2 Ind Tur O S 3 

Hindu Law— applicability The Hindu and M lhomedan I aw can he apphj'd 
to a person under the fir t para of section 21 of \ct \ I of 1871, onlj when In 


Hindi 1 widow 


mo 


It, in at tliodov believer in the Ilmtln Qt 01 ihomeihn religion Tlic mere atrcum s, Tl4. 
stance th it he in iv cill htm-elf or be leimod by others a Hindu on Unhomedan 
is tilt cflbp ;iU} ho, is not enough His only cl am to lane a special J*iml of 
Lw ippliu.1 to ium is tint lie follows and obaeivos a particuhi religion tint of 
iL^If cieateo \ law for him Raj Bahadw \ Bi'-hm Dayal -i A 343 = A W 
1&32 71 Where the parties are Haulm in the absence of any ciutom to 
the contrary or of mj atisf ictory evub hop foi showing what foim ot Hindu 
Law they hv\e vdopted it must be tihen that they line idopted m it* 
uituefcy one fonn oi other of the Hnulu Lnv mil that it being uncertain which 
form they adopted, it is not unreasonable to inft 1 that they adopted the form 
which prevails m tlie locality in which they re-»ule llamdns v Chandia Dassn, 

2U C 409 When i f imilj migrates fto n Guzerafc where the tfaiml ha prevail*, 
it imiot bs i sumed th it th it 1 iw ‘•till applies to the family unless it is shown 
tint the f unify h la abandoned it, and adopted the law of the country wheie it 
has mottled 1 iuWe/Jivv Maine 1 1 5 M 1 T 131 sec nLo Pa> bail a Jayadi'ft 
20 G 43 i Civuief % v Manna, 4 B) n L R 376 

Hindu Law— Endowment A peioon sacking to set iside an alienation 
on the ground tint tho propel tj alienated is deballei or endowed propel ty, inti-t 
adduce proof that the sune wa 3 endowed in perpetuity Pi oof that the rent*, 
uid profits lino been utilized for the idol i insufficient Konuai Dooiya \aifi 
v Ramehemlei 2 C 341 (P C)»41 A 32 


Hmdu Law— Joint Family Hindu familie are ordinarily governed by the 
law of their origin not by that of then domicile Laffctiw Gunya,\{ K ls*>4. 
36 Where pirtips, who are not Hindus reside m a Hindu country l 
adopt the cu toms of Hindus hive lived as Hindu fuiulies do joirt in I <. 1 
and c titc they will bo gov erne 1 by the Hindu luv of coparcenary sn. 
hgil pic-mmptions applicable to the po&ition of a joint Hindu »*■ 

applied to th in Rip haul \ / a>u Choi o l fun/, 3 0 L It, 9". 
diYuled Hindu fiindv theie n» i piesumption of contmiunce z»i aura, :rLir 
of every member l/o onai/i v Lnniun 2 W It 233 If broib^rs. an'ii oi l k* 

be living together i* a joint Hindu family they mu tb^f^nm T *f 
m property Ditto m l hand a linj 1 lohishce 3 'V K 7xi ^ 

Kunae 3 W L 10 1 5 W It 82 Lalhnn\ Mil’vj T 7*.2T- ~ 

Kane 4 B II C A t lOl), Vuufjuin v Cbooioj 1 \ r ~r r SZ \ m 
family joint mil theie is a nucleus fiom which they a Ar- 
the pieauinption is tint property aujmicd by any r _ VA n. tnt-Z-*- 

on those who dleg« th it it i-. -elf icqum d Pro ur~t j t .. i 'W. 2L 

133 ee ilso £>/iu Qol m v liman ^inqli. 115 **rZ^ Mtu.tr 

v Kanlnjalal 29 A 244 P ( LalDis\ J/,b > ' il, Zi u zu-*- 

where a member of a joint Hindu f linily h = r r~- -m y ijuuUi 

hunself foi i profe -io i or for the crviee& c a' • - — 

tion m the ah encc of ill evidence in 
tilt exneriao of tl c joint f irmly prop - „ - 

P L It 191b -1U0 P \\ It 191b 

Hmdu widow One who th »- ,rr . 

with the usual limited intere t iri; s „ - z^_ ^ 
that title iin»t the icvcr "-z - 

not only the 0 cmimenej of f i_ r n 
limited owner of thenaijr»_ r > .. 2. 

alienation wis ju tih-'d bv - ^-22 ^ ^ 

rea&on iblc to «,ati fy L 7 2 

VebiDv/nl 12 C W \ « - r “ ~ ^ 

law that the acquire ~ J “* J '~ *^ TU * 2* 1 

ca e of a Hindu ti , - zS- - — - " -7,“*^ - J u tlJ o dt~ 

which the proj:<{ — 3 2'2 — • -v r u 

estate iru it ? - ^ „2 22^ *— f— k '- 3 ’ 1 ** 11 = 

Hushisd zzZ t22zT “ ' *'T 1 ^2r~ ^ 

liwohtof Zu zir J ^ r. 

thehuba 1, rs,-;- ~~ 2 ~ jii -■»- ^ 

^c-e it=o A. x. " 7"” * __ z. J ’ — *■ " " 
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< 5 , 114 Identity !•!« ntilv «f n uni mih n pn ^iini|ilmii uf ilmtit) of r oil 

"Ik 1 1 tlnw m ‘‘iimhn') ofrisihnu urlrili ur circuit! linu ■< or wliirt llw* 
imim is an turns tl one hut uhtn wlnii ih muni »■* a 1 o muon one iri'l 
am scurnl p»r »li*» 1 noun of tin uunnini mil of tilt iiimpliu* / l,c 011 
l*ir 1 1 huh »7 In Jtmlni \ In/ le { 11 l,_“l / nil) nut mi ml ‘ In t 1 1 > 

wluro no putu ulnr cm um tunc t mUtu ri i ijm nnn n to the p irt> law 
tl>o Winn tveu 1 1< ntilj of timm ih ouu ltiui n from which m mb tciilc tun b 
drawn If the ii line w* h only lotm Snulli win Ii i of virv fr ipn nt oceurruici’ 
there might not ho milch ground fordriwm,. tin contlu-*uiii Jltil Hnrrj ihoni^ 
llhvdes arc not no nunurmw ami fiorn tint ami tin cucunistuices gi lurill) 
there is <verj re i on to he lav that tin acceptor uni the defendant irt 
uluiticftl 

Infancy Infancy omo shown to < xiat it pn turned to contnuio until the 
contrir) improved Ian l*rt It hulr to In i * ilium nt ca t, it h proud 
that tt «on is over n„i It n never tin h m premium d that lu continues ua 
< i n an Cl paled is m tho dnvs of infant v milt s lliori hi valium to the conlrirv 
lie Lillis' tall, 7 Q 11 1 >S 

In Ii v Smtilt I Con 260 l ol f aid to (hi Jury ' When* tho child > 3 
under the age of '.even >«ai* the 1 iw picaanics him to ho mcipiblc of com 
lmttmg a crime , aftu the igi of fourteen he h picsuiiud lo be re poiisible for 
Ins actions as entirely is if he Wire fort\ hut b tnun the n 0 of s ven mu 
fourteen no pr* sumption of law ansi s nt all and that which is termed i malicious 
intent — n guilty 1 nonlcdgo that ho was doing wron„— must be proi edby tin 
evidence and cannot bo im sinned irom the m ro com (lii^-uon of the ict 1 lit 
Indian Penal Code has fived tho ago of 12 msti id of 11 (I nle ** 83 I P toih ) 
An infant shall ho pinna facte di uned to bo doh inrapm uul presumed to bo 
unacquainted with guilt , jet this presumption will dimm ah with tho ulvance 
of the offender s ve irs and will depend upon the p u ticulai f icis uul circumstances 
of lus case ’’ 1 Russ 109 , ilai/ne El Lau 102 

Innocence Tho law pieaumes the innocence of a pci on charged with 
crime until the contrarj is proved bejond a re non able doubt Lai o Pic Ev 

Pule 90 ‘It is gitatlj to be icgiettcd that the so (.ailed presumption of 
innocence in favour of the pmonei at the liar is i piotencp i delusion an 
emptj sound It ought not so to be but it is httfus Choate «aid tint ‘ tills 
presumption is not i mere phrase without i>icaiiin„ tint it is in the nature 
of evidence for the defendant tbit it is ns iriesistible is the heavens Will 
overcome, that it hovels over the pri oner as i guaidm l angel ilnougfiout 
the trial, that 'it goes w til cveij part and paicii of the evidence that it is 
equal to one witness Tint is just whit it should be but just what is not 
Practicallj it is of no avail whatever m the ttnl 1 lie jury tread it undei foot , 
the Judge the sune moment he admits it in theoiy foigets u in aigumcnt It is a 
dead letter Naj <>0 fir fiom bung men 1> inopiritm it is not hazardous to 
say that ut the tiial the piesumptton is leversed llj Couit md jurj, bj 
piosecution police, and bv the public the accused is piesumed guilty Let everv 
one as he looks upon i prisoner m the dock caiefullj inquire of him elf and 
answer if this be not so 1 he reason is plain I he whole course of criminal 
pioceduit, from inception to clo e, is designed to shut out presumptions of 
innocence and invite the presumption'' of guilt The sickcy of complaint 
making nt the magi trite s olhcc tin* mjstenous inquisition of the grind jurj 
room the publicitj of the arrest, the commitment to the lock up tho dem uul 
of bail the delay of trial, the enforced silence of defence till pi osecution ha 
done its worst, ait all '■o m anj steps ami strokes to blacken the accused before 
he 13 permitted to open lus mouth with a sj liable of evidence to break the fence 
of damaging arraj of circumstances lo siqjppse th it the presumption oj 
innocence, which unbiased natuic prompt-' is not before tins tune choked anil 
strangled to death, is an absurditj too gro s to dispute The treat ncnt itself 
of the prisoner negatives the presumption If he is presumed innocent, " h) 
is lie manacled ? Why is he put in jail 9 Why is he let out only on bad 
\Yhv when he is put on tri iL, is he put m the dock * Wlij do^she not have pnee 
with the bv stanuen, who are simply presumed innocent ‘ I he ‘presumption, 



INNOGENGL 1131 

m the presence of ‘such thing , is. a contradiction of terms How cm i person 
he presumed, innocent who is pro nimbly guilty 9 The f ict lint he is restrained 
of his lilnity presumes guilt There is no othei conshuction to be placed on 
the restraint Hunnn nature is not capable of any othei Yet human inturo 
ought to presume innocence till the contraiy ispioved Fiom fen yean, a 
Police Com l Judge j\ein/o> J lunl andWmgals 1881 

Piofessoi ilia yet say a ' f o sum it up the substance of all this is, as 

I ha\e said, that the pie umption of innocence is a piece of evidence a pait of 
the pi oof — i c, i thing to be weighed is having piobative quality What 

ippeus to be tiue im> be stated thus (1) A piesumption opentes to relieve 
the pnty m whose fa\our it works from going forward in aigunient or ( vidence 
(2) It senes theiefoic the purposes of a puma facie case and in th it sense it is 
lemporarilv, the substitute or equivalent for evidence (3) It serves this 
pm pose until the adver arv has gone foi ward with his evidence How much 
evidence shall be lequued fiom tho idversary to meet the presumption or, as it 
is variously ex pres ed to overcome it or destroy it ia determined by no fixed 
xule It iinv be merely enough to make it reasonable to require the othei side 
to answer it m \y be enough to make out a full imma fault case and it may lie 
u „reat weight of ev dence excluding all rea onnble doubt (4) A meie presump 
turn involves no rule as to the weight of evidence necessary to meet it When 
a presumption is called a strong one likn the presumption of legitimacy, it 
me uis that it is accompanied by another rule relatin 0 to the weight of evidence 
to he brought in by linn against whom it operates (5) A presumption itself 
contributes no evidence, and has no probative quality It is sometimes said 
that the presumption will tip the cale, when the evidence is balanced But, in 
truth, nothing tips the scale but evidence and n pic&umption— being i legal 
mle or n legal conclusion— is not evidence It may represent and spring from 
certain evidential ficts and these facts may be put in the scale But that is 
not putting in the presumption itsplf A presumption may be called ‘ m 
instalment of proof , in tlio sen «p that it determines from whom the evidence 
shall come, and it may be called something in the nature of evidence , oi the 
sime leason , for it may be c died a substitute foi evidence, and even 
cv ulence — m the sense that it counts at the outset for evidence enough to 
make a puma facie cm But the moment these conceptions give way to the 
perfectly distinct notion of evidence proper— » e , probative matter, which may 
bo a basis of inference, something capable of being weighed in the scales 0 f 
leason and compared and estimated with other matter ot the probative sort — so 
tint we get to treating the piC'Uiuptton of innocence or any other presumption, 
a& being evidence in tin- its true sense, then we have wandeied into the legion 
of shadows and phantoms Piof Vtayei s article in lale Law Journal of 
A[ ireb, 1897 

I he rule underlying the piesumption of innocence merely means that a 
pei«on who is accused of i crime is not bound to make any statement, or to 
otlcr any explan xtioti of circumstances winch throw suspicion upon him He 
fluids bofoie the Court as an innocent man till he is proved to be guilty It a 
the bu mesa of the Ciown to piove him to be guilty, and he need not do anything 
but stand bv mil c ee what ca e has beui made out. against him J Jayne's Ci 
law §5, ec il o 1/imta v hmpeioi 42 G 937 Empcoi v Jvangal, 41 G C01 
(616) As far a-, the case foi the Crown ia concerned ne cmnot be called upon 
to talc part in the pioceeding except in o far as for bis own protection the 
Court n ay question him under s 342 of the Criminal Pioceduie Code IE there 
ia i piece of evidence igam c t the prisoner winch might be cleared up one way or 
the other by a word fiom him, he la not bound to *v> that word Ho i& entitled 
to rely on the defence that the evidence as it stands, is inconclusive, and that 
the Crown is bound to nml e it conclusive without any help from him further, 
in making out this ca e, the prosecution is to get nd of every presumption in 
f n our of innocence I he gnat majority of mankind manage to „et through 
life without committing i cumt, md tho e who as ert that a particul u p«r on 
has committed a cimic, arc a sertiu B a fact against which there is a pre umption 
which may rwgoliom someth iu b almost insuperable to omethmg evanescent 
Probibly no amount of evidence would convince i jury th it tbo Commander in 
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3. 114 , H*J*tity Mi ntil\ of imiiii run i pn innplutii of ilintAj of fu r^on 

wntu tlun id Moulin*} ufnsiliim <ir(rU< of * uuim lutce* or nlifMln 
u uno is tin imtisil one Inti ihtn win re tin n hidh t co union oiu ind tlitre 

ia« sowrnl l>» r oil* known of (In um nun ami of (lit sinitphu' I ve on 

lit J i huh u In hutlni \ Ifrjle 1 (J li (,J'l / n l I) nnuiii •* ml 

wluro no imitmlar cm uiiHiniu- t< ml* to m h a «jiie tnm i-t to the p irl} bun" 

(lia sium even n!< ntiij of mum n o a* tluii„ friiu which tm tuft rencc nilV be 
uriwn If tlu n uiip hi n onlv Jolin Smith alii h is of \ t r\ fr <|tli fit ocuimncp 

•*>!{, Ill not liu much „roninl for druwm n (In coin hi-mm lint Ilurr) llioniM 
Hhjtlpd aro not -o nuimroiH ami from tli it uml (lit cucuinst uius gnu. rail} 
Imro is i wrj rt i on lo Inlaw (hit tin au tutor uni tho defendant ire 
uluiticnl 

Infancy Infant} once shown to cuat is pn sinned to continuo until tV 
contr ir> h proved Lau Pie I > hulr Ut In i s^tilcim nt c w , it n proved 

Ihil i ‘■on is our It m nowr tlu 1« ss piostinud that lio continued an 

(innncip'itul as in tho iht}s of infuic\ unh 'd tlipn mvidmce to the contnrv 
he I tilcs’iall, ? Q 1J l.s 

In If \ Smith 1 Con 20U I ml I said to tho Jury Wheio the child 
under tho age of seven >eai the I iw piesumcs him to ho incapable of com 
nutting a crime, aftoi thcn„t of fourteen he id piesumed to be ic ponsible for 
lua actions ns piitirply ns if he w«n forlj but b tween tbc a e < of seven tad 

fomlocn no pn sumption of Inn tvuse© at ill ami th at which is tonmd a malieiou 

intent — a guilty I non ledge tint ho was doi»„ wron„ — must bo proved b} the 
evidenco and cannot be pn sinned irom tlu m io eommio ion of the act Tin 
Indian Penal Code hns fixed tho age of 12 nistt id of li {I vie » 83 I P Code ) 
f An infant shall bejnima facie deemed to be iloli i wap in md pieoumcd to be 
unacquainted with guilt , jet this prcaiunption will dimm sh with the tdvanee 
of the offender s jeirs and will depend upon the p uticulai facts md circumstanced 
of his case ’ 1 Russ 103 J laijne Ft Lau 102 

Innocence The law piesiimes the innocence of a pei on charged with 
crime until the conti ary is proved be>ond a leason able doubt Lau Pic Ev 
Rule 90 ‘ It is gitatl> to be legielted that the so called presumption of 

innocence m favour of the prisonti at the Inr is a pietence i delusion, an 
emptj sound It ought not so to be but it i Rufus Choate said th it ‘ this 
presumption is not i mere phrase without mcanm„ tli it ‘it is in the nature 
of evidence for the defend int that it is as iricsistible is the heavens wdl 
overcome’ that it hovers over the pn oner as v guaidian angel throughout 
the trial, that ' it goes w th tvei} part and paieel of the evidence that it is 
equal to one witness Tint is ju t whit it should be but just what is not 
Practical]} it is of no avail whatever in the tn il flic jurv tread it undei foot, 
the Judge the ‘line moment he ulmits it in theuij foigits it in aigument It is a 
dead letter Naj, so far fiom being nieielj inoperitive it is not hazardous to 
say that in the tml the piesumpfion is ie\eroed Bj Gouit anil jurj, b) 
prosecution police and by the public the accused is piesumed guilty Let even 
one, as he looks upon a prisoner in the dock ciiefull} inquire of him elf and 
answei if this be not so The icason is plain 1 he whole cour c of criminal 
procedure from inception to clo e, is designed lo shut out pie umptions of 
innocence ami invite the presumption'- of guilt Hie seutev of coaiplamt 
making at the magi trates office tho ni} «teuous inquisition of the grand jur) 
room the publicity of the arrest the commitment to the lockup, the deminu 
of bail the delaj of trill the enforced silence of defence till piosecution ua» 
done its worst aie all so m inj steps and strokes to blacken the accused before 
he i3 permitted to open his mouth with a sj liable of evidence to break th© tores 
of damaging array of circumstances To suppo e that the presumption 0 j 
innocence which unbiased natuie piompt- is not before this tune choked am 
^t^ngkd to death is an ab3uuht} too gross to dispute The treat nent itseJr 
of the prisoner negatives the presumption If he is presumed innocent "ill 
» 2 e manacled ? Why is he put m jail 9 Whv is he let out only on ban 

„ whe . n he 13 Put on trial, is he put m the docl ' Why does he not have pn<* 
u i tin i>j slander-, who are simplj presumed innocent 9 The presumption, 
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in the presence of Mich thing , is a contiadictiou of term's How cm i person 
be presume <1 innocent who is presumably guilt} ? fhe f ict that he is restrained 
of his libcity presumes guilt lhere is no other const! uction to be placed on 
the restraint Human nature is. not capable of an} othei Yet human n itnrc 
ought to presume innocence till the contraiy is pioved * Ftom fenyeats a 
Police Cowl Judge Keia/oi) Funk and Wmqals, 18S4 

Piofessoi Thai/a says ' fo sum it up the substance of all this is, as 
I hive said, that the presumption of innocence is a piece of evidence, a put of 
tho pioof — i Cy i thing to be weighed is having piobative quality What 

ippe us to be Uue m*vj be stated thus (1) V piesumption opeiates to relieve 
the paity in whoso favour it woiks from going forwird in aigument or evidence 
(2) It serves Mieiefoie the purposes of i puma facie cw and m th H sense it i» 
tcmporarilv the substitute or equivalent for evidence (3) It senes this 
purpose until the advei&ary has gone foiward with his evidence Hon much 
evidence shall be required fiom the ad versa r) to meet the presumption, or, as it 
isvanousl} expressed fo overcome it or destroy it is determined by no fixed 
lule It may be merely enough to make it reasonable to require the othei side 
to nnsuer , it nn> bo enough to make out a full m ima facie case, and it may bo 
i grea*" weight of ev donee excluding all reasonable doubt (4) A meie presump 
tion involves no rule as to fhe weight of evidence neces-ary to meet it When 
a presumption is called a strong one like the presumption of legitimacy, it 
me th it it is nccompimed bv another lule relating to the weight of evidence 
to he brought in hv him against ubom it operates (o) A presumption itself 
contributes no evidence, and has no probative quality It is sometimes said 
that tho presumption will tip the scale when the ev idence is balanced But, m 
truth, nothing tip-) the scale but evidence, and a piesumption-— being a legal 
mlo or a legal conclusion— is not evidence It may repiesent and spring from 
certain evidential ficts, and these ficts may be put in the scale But that is 
not putting in the pre umption itself A presumption may bo called ‘ an 
instillment of proof , in the sen *e that it determines from whom the evidence 
shall come, and it may be called something m the nature of evidence’ oi the 
sinie reason for it may be called a substitute for evidence, ind even 
evidence— in the sense that it counts at the outset for evidence enough to 
make a puma facie cise But tho moment these conceptions give w iy to the 
perfectly distinct notion of evidence proper— i e , probative matter, which may 
uo i basis of nifucncc, something capable of being weighed in tho -cales of 
roa oti and compared and estimated with other matter ot the probative s 0 rt— so 
that wc get to treating the piesumption of innocence or my other presumption, 
as being evidence in tin-, its true sense then wo have wandered into the legion 
of shadows and ph intoms Ptof lliagei s article m Yale Lau Journal of 
At ireh, 1807 

1 lie iuIo undcrly mg the piesumption of innocence merely means that i 
poison who is accused of n crime 13 not bound to make any statement, or to 
oiler any ex plan Uion of circumstances which throw suspicion upon him He 
st uids hefoic the Court as an innocent m m till he is proved to be guilty It is 
the bu moss of the Crown to piovc him to bo guilty and he need not do anything 
hut stand by ind co what ca-c lias bctii made out igain>t him J layncsCt 
Law § 3 "eo il o linula v 1 mpaoi, 42 C 937 Emi>aor v Kan gal, 41 C G01 
(CIO) Vs fir as the caso for the Crown is concerned, lie c innot be called upon 
to take part m the pi ocecding, except m o far as, for his own protection the 
Court n ay question him under s 342 of ll c Criminal Piocedure Code If there 
i» a piece of evidence i D am-t the prisoner which might bu cleared up one way or 
the otl^j^bv q-irord from him, he is not bound to -i> tint word He is entitled 
ISJrt j on the defence that the evidence is it st ind* is inconclu ive, and that 
•fcTCrown n bound to m ike it umclu-uc without any help from him 1 urther, 
nr JiVjng out this ci i, the pro-M-cution is to get nd of every presumption in 
f ivour ot ihuocuiu ihe gri it majoritv of mankind manage to „et through 

hf> without lOinnuUiii', i ciitiu, ind tho <? who a* ert that a pannui ir pewm 
h i- commiUcl n ciuik m a*"-«rtui CT i fact n B niti-l which there i» i pro umplion, 
which uni ntn B n lioui vunahin^ ilmo-t in upcriblo to omcthing ciancs.enl 
Probably no amount of evidence would convince i jury that the Commander in 
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Chief oi the Chief Justice had pic! ed a pocket In the ca»G of i inenil 
of the thieving cltssea it would be the most natural thing in the world ! la'jn 
Ci Law p 239 

In an action bv A against B, A alleged tint B, who had chartered h 
ship had put on board i dangerous commodit) by which i loss happened, wit 
out due notice to the captain oi any other person emploject in the nayigatio 
I he huiden of proving that B did not give the notice was on A Williams 
East India Co 3 East 101 It was argued in th it ca=e lh it to compel V 
prove the want of notice was compelling him to prove a negative which tf 
civil action at least was against the general rule of evidence But to 
Ellenbountqh said “ That the declaration in imputing to the defendant!’ 
having wrongfull} put on board a ship an article of a highly d mgerous co: 
bustible nature imputes to the defendants i criminal negligence cannot w 
be questioned In order to make the putting on board wiongful the defentlar 
must be cognizant of the dangerous quality of the uticle put on boaid, and 
being so thev vet gave no notice considering the piobable danger there 
occasioned to the lives of those on boaid it amounts to a species of delinqueu 
in the peisons concerned in so putting ■such dangerous aiticle on boaid for wlin 
they are cnimnall) lnhle and punishable as for a nil demeanour at least V 
are, therefoie of opinion upon principle and the authorities that the burden 
proving that the dangerous ai tide in question was put on boaixl without not! 
rested upon the plaintiff alleging it to have been wiongfully put on board wit 
out notice of its nature and quality Though the geneial presumption of la 
is, in favour of innocence, vet as men seldom do unlawful acts with mnoce: 
intentions the law presumes that eveij act which in itself is unlawful has bee 
wrongfully intended till the contiarv appears Taijloi § 118 Lord Uamfxtl 
has m clear language pointed out the distinction between these cases, where 
criminal intent must be proved and those wlu-re it will be presumed L AVhei 
m act in itself indifferent, if done with a particular intent becomes cinnina 
there the intent must be pioved and found but where the act is in itseJ 
unlawful the proof of justification or excu«e lies on the defendant, and u 
failure theieof the law implies a minimal intent ’ 7? v Woodfal, 5 Burr 2667 

see also R v Haney 2 B A 0 257 , R v Wallace 3 Ir Law It S N 38 
R v Ciuvey 1 AI A feel 273 Tayloi § 118 

“ It seems well established that where in n minimal case there is a confiic 
between presumption of innocence and am olliei pifsumption the piesumptioi 
of innocence prevails {king i Inhabitants of Olouccstci shirr 3 Barn A \ld 3b6] 
1 he “Uewgilv of ihia presumption \atios iccordiufc, to the seriousness of th 
charge upon which an accused poison is put on his tual It has been sad tin 
..renter the crime the stronger is the proof required b> conviction ’ (Re IIobsoi\ 
1 L»w C C 261) The amo principle wa> laid down b\ Tindal C I . in 1\ 
Bland 18 St T 1186 In this Court it was Hi l down m tlie ca e of i^ibaiai 
Chandia Roy v The Kinq Empcioi, II C AY N 1085, that the fact that u 
accused person was found with a gun m Ins hand immediately after a gun wa* 
hred ind a man w is killed on the spot from which the „un was fiicd, inn) Ik 
strong circumstantial evidence against the accu ed but it is an mror of law tc 
hold tbit the burden of proving innocence lies upon the iccused under such 
urcumstmees bee al»o Weston v Pcanj 18 G AY N 185=10 0 8 ( JS 


Reasonable doubt It would be a h ippy thing for the triers of criminal 
causes if somebodv should succeed m defining a ‘reason ibh doubt A ft re»t 
felicit) it would be if onlj some one should portn> a rca onable doubt bejoixl 
i reasonable doubt Ivothing is more „libl> poken of than this doubt vet thtre 
is nothing more doubtful Lawjers roll it is a mor«el under their tongues anu 
roll it oil at juries and justices ns if it were n thing to be ipprehcmled with as much 
ccrtuntj as a stirk nakeil f ict But what u u i onable doubt is it is donbiful 
whether the) «top to think or s oppmg form an v but a vcr> doubtful opinion 
bhould it be a matter of opinion at all 9 Should it not be a in liter of convic 
tion 9 Should not ever) one who is to enquire whether ho Ins it have as absolute 
an idea of wh it a na onable doubt is us he h is of nn> other independent fact nj 
Uu c.iM3 9 If the cj e ii to turn on the m liter of rca onable doubt how can i 
turn aright, uiiIim the lurmn*, point bo iaceiUunt.d md lived bejond a rcaa— 
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1m vond til question * lho It Irani" of the hooks oa this ubjrct is vast It beg ins S 114 

with tho Bible— tint i-» to «iy, the book wiiteis mil e it bi B in tlieie though it 

dots not nppi ir that tho inspired vvritiis weio sufficiently inspired to Int upon the 

favourite expu -ion Its eqim dent 1 incurs since tho time of Mos--»* find in 

the Mo-nc piOM^ion, which forhido tho doilh pon illy till the crime bo told thee, 

and thou hist heard of it, and enquired diligently md behold it to be true, 

ind tho tliiii„ certain (Deut. xvu 1) This is s ml to be the implication of 

"Mos-os as dt finer of the doubt ’Modern niitliontiis do not seem to have done 

much bitter But it is not been so they liu* not tried One lulhoi «nv» tint ‘the 

per uibion of guilt ought to amount to such a mot il certainty as convinces tin 

mind® of reasonable men bei ond til re i«on able doubt But what i the reason 

ihle doubt * \nothci sns that a rc i«onabk doubt may be described 1 > ly in B 

that dl reisonahle h< tUiion in the inmd of the tilers respecting the tiulli of the 

hj pothc is attempted to he «u-tamrd must be i emoted by the proof Another 

dt cubes it as that digree of certainly upon winch the juiors would act in tbeii 

own grate and important concerns I Ins s<< ms to approach ntaur i eolation 

md icscmhlea n definition once Imrd in i chugc to a jmy Ihe Judge who 

gi\e it is admittedly one of the ibLst and tiniest headed juri ts who ever at 

upon the ik nch He is the man whom hufues Choate called one of the able t 

minds of the **tote Asncir as memorv serves las words vuie as follows 

'Ju t what a lei onable doubt i, gentlemen it is not quite easy to My, but 

you nu practical nun and I instruct you that you should be *ili*fitd of the 

defendant s guilt to that degiee of cei taint) winch you would require foi your 

gmdmcc m acting decisively in any gnve nutter of youi own within su« h 

tuno is is ordinarily given to a jury for del dictation in the ense* hum ten 

year* a Police Conti Juilqe Xen Voif Fitn / A IFimyak 1834 

Insanity In auity once proved to exi3t is presumed to continue But 
ahtcif is. to tempor iry insanity produced by drunkenness violent di eise oi 
otherwise Lauion Fic Ev Rule 31 In 1837 H was inflicted with ins mity, 
resulting bom a violent disease Theie is no piesumption that H w is insane 
in 1833 Ciouso \ Ilolman 19 InJ 30 In tint ca«e it was said Eyeiy 
man being presumed to ho sane till the contrary is proved the btuden of piovmg 
certainly rests in tho fir t instance on the party alleging the in amty How 
far this buiden is changed by the mere fact of proof of insanity at a paiticular 
period is the pieci e point of tho present inquiry A c ireful analysis of the 
principles upon winch piesumptiona are allowed to have force and effect will 
show that the proof of the insanity of an individuil at a pirticulir period dois 
not necc-MiiIy authorize the mfeicnce of hia insimty at a lemote subsequent 
period oi even several months later Din force of pre umplion m es horn 
oui ob eivation and experience of tho mutual connection between the f lets 
shown to exist and tho«c sought to be estibhshed by mfcience from those f Kts 
Now, neither observation nor experience shows iia tli it persons who aio insano 
from the effi'et of some violent duea c do not usmlly lecover the right list of 
then mental faculties buch cases are usual and the retur i of a sound mind 
nil) he anticipated from the subsiding or lemovnl of the di ease which Ins 
prostrated their minds It is not, therefoie to be tated as an unqu ilified m i\im 
of tho law once insane, presumed to lie alw iys insane,’ but reference must bo 
had to the pftrticulai urcumstai ces connected with the insanity of an individual, 
in deciding upon its effect upon the buiden of proof or law for it may uithorize 
the jury to uiLi tint the «ame condition or state of mind attaches to the mdivi 
dual at a later period Ihere must bo kept in view the distinction between 
the inferences to be di iwn from proof of an habitual or app uently confirmed 
in imty ind that which m vy be only temporal) i he existence of the fennel 
once est ibhJied would require pioof fiom the othei party to show a restoration 
oriecovery and in the absence of such evidence insanity would be piesumed 
to continue But if the proof only c hows a ease of niMnity directly connected 
with some violent di&ei o with whi h tho individual is attached, tho pirty 
dh„ing the ins in i tv must bring Ins proof of continued ms initv o that point 
of time which bears directly upon the subject m eontroveisy and not content 
lumsdf ineri.lv with proof of insimty at ui earlier period ' La u son Ft c Ei *’* v 

pp 227 22b Whera insanity w proved it is presumed to continue Punsqi 
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5 114 v 10 M I A 232 Where a person hns been found to he t luin lie tinder 

Act XXXV of 18 »S the picsuinptiou is tint he continues to he of unsound mind 
until the con tun is shown, it nil if adoption is undo bj Mich a person* the 
onus is on those who assert it to prove that he wig of sound mind when he 
inu'e the adoption imanchi v imanchi 33 Ind Cis o78=40M 6G0, see 
il«o Shoo) v, If afl* 11 Benv 105 Ihl) v Cliffotd (1007) 2 th 236, Van 
(JmUw\ Thru ell (1807) \ C 058 = 06 L T Q B 74o 

Intent and knowledge Whei e n person does m ict he is presumed in o 
doing to have intended that the natural and le„al consequences of his act ‘•hill 
result fan Pie Ei Rule G4 W wrote ami published of H that he lnd 
colluded with an insolvent tenant in setting up a fictitious distie^s In an 
iclion for libel bi ought by H against 1\ the Judge leaves it to the jur) to saj 
whether W intended to injure H b> the publication ihis is eiror became the 
tendency of the libel being injurious to H XV is presumed to have intended to 
do so IIaiie\ Tf ilson D 13 A C 043 ‘ Ihe Judge , said Tmtcichee C J >0 

thatcise ought not to have left i question to the jurv wliether the defendant 
intended to injur* the plaintiff for every man must be presumed to intend the 
natuial and ordinal v consequences of his own act ’ And Litlledale J added 
‘ If the tendencj of the public ition was injurious to the plaintiff then the 
1 iw will pre ume that the defendant, bv publishing it intended to produce the 
injury which it w is calculated to effect A biker is charged with delivering 
idultented bread for the use of a public asjlum R jg proved that A delivered 
the bread lhe piesumption is that he intended it to be eaten lung v Dcj,on 
S M & S 12 Laid EUenboiough «aid tha*- a was a universal principle thnt 
when a man is charged with doing an act of which the probable consequence 
may he highlv injurious he intention is an inference of law resulting from 
the doing the act nul hete it was alleged that he delivered the loaves for the 
use and supply of the of ildren which could onlj mean for the children to eat 
for otherwise they would not be foi their use and supply Laic Pre Ei 324 
V debtor nia] es i fraudulent preference b) assignment of Ins propeitj He 
makes ilso i convejanci of hi» propertj for the benefit of creditors. The 
law presumes tint the intent of the convejance was to delay or defraud his 
creditors Erpcntc lillais, L R 9 Ch App 443 Loid Chancellor Can m 
,i,j “ It i*. tiue tint under this as under previous statutes of bankrupts 
the ict Ui specified which if done bv the bankrupt are not onlj acts of 
haul iiiptev but aie also if followed by bankiuptcv void One is aeon 
vevance or a*- i n nnieiit of tho haul nipt s propertj for the benefit of creditors, 
and the other is n convejance or assignment fraudulent or by waj of fraudulent 
jirefcience It i-» to bo observed ns to one of these acts namelj aconvcjinco 
or i sigmmntbj wav of fiamlulent prcfeience special pro imoos have alwijs 
been nude m bull ruptcj legi lation making ‘•uch a convevancc or assignment 
void l>> e\pn & on lctment mil i educing accordinglj and as to the other, 

» inul) a con evance in truM for all cieditors it has been held from the earliest 
tunes of bmkruptcj law, that as the eflect of such i convejance mu t be to 
del iv or d« feat creditors the Inw will presume nn intention to tlelaj or defeat 
« minors md the tonvej met would theiefore bo invalid is against and perhaps 
even without reference to the policv of the bankruptcj laws B forges Ca 
name to a cheque on tho bank of D C has no account tlieie The presumption 
i«s that B uiU iulod to defraud C II v Aa^/«> 2 Den C C 498 The recorder 
ii 1 1 fanlc T spenio to have thought th it in order to prove an intent to defraud 
there should have been some per on defrauded or who might po sibly have 
Iiclii defriuded Rut I do not think tint it ill necesaarj A mam in ij have 
m intent to defraud nnd jet there mij not be anj person who could be 
defrauded bj his act touppo&e i per on with a good iccount at his hanker 
ind n friend with hi* knowledge forges his name to a cheque cither to trj hi** 
cr dit or to imitilo hi3 hamlwntm„, there would be no intent to defrtuil 
thoighthm mi„ht Ik. pirties who im 0 ht be defrauded, but where another 
per on h i no iccount it hti b inkers but a m in suppo es that ho has and on 
that supposition forgi a Ins n mu th* re would he nn intent to defraud in that 
ii !\lthi>vi„h no per on could be defrauded So ilso when an act is criminal 
ptr sc, a crniiiii il intent is pre umed from the commissicn of tho act Lan oil 
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Pie £v Rule 65 , see also J? v Duon,^ M AS 15, i? v Ifuinfou 1 Q B . 

758, R v Fan iih/ton Ii A/ R 207, 7? v Hill SC AP 27b R ^ Coo) e 3 11 5 
SC AP 532, /? v Sin Hold, h AR 169,/? \ Itowrf, 8 0 A P 111 \ 

sine unn' said C/«c/ Jnstut Shaw in Com v loW, 9 Mete 93 (Am) tf i 
\ ohm tiu v agent, acting upon motives nm&t be pitsnmed to contemplate and 
intend the necessary, natural and probable eonsiquenees of his own lets, If, 
therefore one voluntarily or wilfalh does an act which has a duect tendency to 
dejstioy another s life the natural and nece^uy conclusion from the act is 
tint he intended so to de tioy suOi puson s lite ho if tlie direct tendency of 
the wilful act ia to do mother some great bodilv hinn and death in fact follows 
is a n itural and pi ob able cm sequence of the act at is pa Manned tint ta- 
in tended such consequence and he must stand legally ltsponsible foi it f*o 
wheio a dangerous and deadly weapon is used with violence upon the pel son 
of another is this lias a direct tendency to destroy lif* oi do some gie it bodilv 
hinn to tho per&on assailed tho intention to tal e life or do him some gi eat 
jiodilj harm i* a necessary conclusion from tin ict Queen Fuwiess V 
Ttihha 20 A 143 , Empci oi v Onfall 31 A 148, Ellcm Holla \ Emjxioi, 

\j G 117 Req \ Ootachand Oope BLR Sup Yol 443 It is prn tic ally 
impossible for the prosecution ,n cases of kidnapping mil abduction to 
establish afhimUively the intention with which a worn in is abdudul But it is 
fnu and justifiable presumption that when anv woman is kidnapponed oi 
abducted it is undoubtedly with one or other of the intents speuhed in s >Gb 
ihe intention is more or less t matter of infeicncc though there maj hi case* 
whete tho mattci is capible of direct pioof It is foi tin accused to « \plam 
iwav incriminating circumstance Jonaya and olheii v Empeior, A I L 
1930 Lah lb3 

Issues In a number of English cases tho Courts have refused to presume 
impossibility of i«sue on iccounfc of old age in the cisCof men I u&hmgtoii y 
JloUcw 15 Beav 1 hem y fievcn, 2 Mye A IC 675 X ht same pro umption 
was also made in some cases in the ca e of women ha«er v Fia-er, Joe o3G , 

Condnct \ Sonne 24 L T N S 056, lee v ludhj 1 Co\ 335, Oiet foils Tunis 
17 Tur 342, Remolds y Reynolds 1 Dicl 374 6 1 onion v Hat, l R 9(h D 
38^ but see child bearing age supra lhere is no piesuinption that a pei&on 
died without ia-aie Re Jaci son, (1907) 2 ch 3*1 sec tLo Puunalonrt \ Chela 
1 apathi, 33 M L J 295 

Joint Property Where a piece of land is adjicent to a piece of joint 
property which is regi tered m the n unes of tho joint owners of the joint piopeity 
it is for those who n seit that it is joint property to piove the as eition Ha / t 
v 1/a/ haloiu, (1929) Rang 72 

Knowledge of Law hvery one is presumed to know the liw when 
ignorance of it would relievo from tho consequences of i wrongful act oi from 
liability upon i conti ict Lau-bon Pie Ei Rule 1 Phe presumption that even 
body knows tho law is often spol ui of, but it is clear th it there is no such 
general presumption When Zfi Dunning in arguing btfoie Loul Mansfield 
said 9 ho laws of this country arc clear evident lud cutain UI the Judges 
i now the liwa, ami 1 nowing them administer justice with npn Jitm ■,-* md 
mugnty ’ That learned Judge lephed As to the ceitimty of tho law unn 
uoned by Mr Dunning it would be very hard upon tin profes ion if tho law 
was ■'o certain th it every body knows it the misfuituuc is th it it is o unceit ini 
th it it co ts much money to know whit it is, cum in tin list resort /ones 
V Randall, Cowp 3S Is it not i inocliry ’ said Lmngslon m his u port 
on the Louisiana, Penal Code 'to rcAr to the common law of Lnglmd' 

■Where un I to find it * Who is to interpret it for mo? If I should ipply to a 
lawyer foi ia book tint contained it he would smile at in\ ignoiancc and poml 
nig to ibout 500 volumes on his shelves would tell mu those conUmul a snnll 
mit of it that tho re t was either unwritten or might he found in I ondoii oi 
New \ork or th it it was t >hut up in tho brea t of the Judges nt Wo tmin Ur 
If ill If I ‘■houid ak him to examine his bool s and give me ihc inform i 
Hon whi Ji the law itself ought to li no afforded, ho wuuld hint that ho li>< J bj 
h h pnfes ion, nnd that tho know ed 0 e he had acquired by hard 4ud> for many 
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\< lr* t, ml I nut In g.rtlmluti !\ niipirlfil ' \\, m ij llunfim, aiftlj ai> " 

Mi lustin' I ttulr ilnr» ih no pn umptiun m dm cuiitrtrv th it i v r) l»* ■-■<»» 
I now 4 tin Iiw it w mill l»i conlnir) tonmiiiiun 4 uni ri i oil if it »'f 1 

ami nil h In did with i i|iin t <li„ at Ijh Ic inn 4 hn tin r u If » w rj I«> ^ ^ nt " 
tin law, liar* woul I In no tin 4 of ( oiirLn of ip,n i! whom (xnknc hnuthit 
lililt,*8 hi ii Ik i„n mint of 1 iw Unhnlilr\ l aV nn 2 C 11 7l*» 'i ViO 

tliolnr slid f mil l tin ! hunt in Unent \ Uiyji of /i ir' rsbitn/, I K » ^2 B 
t>29 mil tliui I now ii tli it II wn ilio mi iim in I i > r> « !■ ot >r who siw huu 

pnMdm„ at tin « 1 m non unit lino I noun as a f let t!i it lu win l lit n lu rmng 

ollnci nndiverv ihetor who w is i liwur ml who h 1 1 n id tint i ‘ 1 of A"/ 

v Ohm s 2 1 A, I s, would know (It it fw w is ilmjii ilihnf I unit the knolf 

lod„n of the f let thu B w is n i>or in l u tnrin_ ollm r w h < v r> < he tor bound 
U> I now as it nntti r of I m that In was disqu lhli <1 ' I i n i < that the i., nor my 
of 1 iw iloi ■* not ( \i ti-i Hut l think that in 1 liiltnhlrv I all nr i 20 B 71** 
Until? I <oir«ctl> (xpluns tin 1 iw \nd / xish J itddtd ' V m ixim Ins linn 
uUd which it U is be u ur n uo<l uiiptUt s to ( virv pirson ilnovhdg of tin liw 

l hr m mm is iifnmaiitta legts uruiuinn rr itsnl Imt tlu re is no m ixnn which 

s ij a th it for ill intents and purpos* a i person mu t hi Liken to 1 now the le„ d 
ton tijucinr of Ilia lets llm m ixun propt rl> understood is true, hut it 13 i 
ruh of pn uinption aloptid fiom mecsotj and to avoid m « vd ihnt woul I 
otlnnvian tnii'tinll) jierplcx the Courts in tin idinmistr ition of the uimin d 
1 m that ia (lu pit i of i n noiance lienee tin nuxim ‘ th it i n iior inee of 1 iw 
t \i it es no one Lau son l te Ei 11 

Legitimacy It is nolle tiblislicd thitcvciy ici onnbh preMimpliou will 
|jt l in! algid in lot tile purpuao of upholding a mirui 0 i and c tsblislim n tin 
le^itinncj of the offspring Lau son Ihe Eo 139 

Marriage I dunk tint hiving r gu l to th" goner d ruin which applies to 
ill ci ea ofc pre uinption omnm nle acta pm sumuntui and to tho particul ir 
foree of Ihe lule as applied to eiscS of presumption in f ivour of in irrnge md 
legitimacy anil i“ - iinst the eomim aion of my enmo or offence, and bavm 0 
regird to the cases cited in tho ir 0 ument we arc bound in this cias to presume 
tint the fuller w is consenting to tho main ige md th it it wis theiefoiu valid ' 
Hanson v 1 Intjot 4 Deg b M A, (x 1 >3 Ihe presumption of manage in e» 
fioin long colnhitition Mating Ngue v Mn Otjt 117 Ind Gas 64 = V I li 
1929 Ring 64 Ihe law presumes in f ivour of inirmge and against concu 
lnnigo when i man and a woman have co hibited continuous! > for i mimbd 
of jeais Uohabba' IU\ Mali lined Ibtahun _>G I A 201 = ol Bom L L 
840 = 6 C W N 917 = 117 Ind fas 17 C horlaltngam Piflnt \ Suaim Dinhai 
79 Ind Cis 623 Indot 'itngh\ lltnlat Singh 2 Lib 207 = 3 Lah I J 317 = 
03 Ind Gas 387 

But piesumption of a valid min age from two poi ons living togcthei as 
man and woman cannot he diawn wlieic the union is between i mm who is an 
4/tir and a Btahmin widow, who cinnotjM ttna fine eontnet a valid manage 
Gulab Cliaitd \ Bhaiyalal 119 Ind C is 093= \ I R 1929 Nag* o43 A pre ump 
(ion of manage mu be di iwn fiom lon„ eo habit ition but if it be known tint 
the connection stated is ineie coueubin ige this piesumption cannot trap 41 o 
(he lei itionship of concubinage onee found to exist is presumed under th* law 
to continue until the contraiy is proved J It hull v laimal Singh, 27 P L R 
829 = 98 Ind Cis 837 = b Lah L J >32= A I K 1927 Lah 4b M image is 
evidenced not constituted by h tbit and repute and in a case where no valid 
marriage is possible no amount of evidence as to habit md repute can establi h 
it Campbell v Lampbcll, L R 1H L lb2 

Mahomedan Law Ihe Mahomedan Liw is onlv th law of (his countij 
so far as the Legislatuie has idopted it is tho law of butish India and o fir 
is there aie clear mthonties in it on a particular point Btaja Atshoie v 
hnti Chandia 7 B L R 19 = 15 W R 247 'Ihe intimate connection between 
1 iw and leligion in the Mahomedan faith justifies the presumption that converts 
to that faith ipirtfrom any evidence of customs which the communih niij 
since their conveiaion liavo voluntirdy imposed upon tliemselvc would be 
governed b> the Mihomedau law Mahomel Suite! v Ifoji Ihmed, 10 B 1 
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There 13 no presumption of joint family in 51 ihomed in Law Ja/ei Ah y Raj S 114 

Chaniha, IOC L R 409 = 8 C 831 N, Karim Baksh v Rahim 21 P L R 

1900 


Negligence Negligence 13 not presumed, 11111 the mere fact of injury to 
the plamtifl is not evidence of negligence on the part of the defendant Lauson 
Pre Ev Rule 19(a), see aI«o Chandi a selhor v Abid All 80 Ind Gas 902 (N ) 
But when the thing is under the management of the defendant and the acci 
dent is such as ordinarily does not happen if those who have its management 
use proper care, a presumption of negligence arises from the happening of the 
accident Lawson Pre Ev Rule 19 (b) Where a per on is under a duty 
either by law or by contract, the failure to dischirge the duty m«es a presump 
tion of negligence against the per on charged with such dutj Ibid Rule 
19(c), see dso Kink Kanta v Chandi a Kanla, 28 C W N 104, Vishu Dtgam 
Lor v II D A C / Rg Co, 85 Ind Cis 116 A presumption of negligence 
arises ag unst a common c irrier of p issengprs where an injury is received bj 
1 passeuger caused by the breaking down, or fnlure ot the earners vehicle, 
roidwaj or other applnnces for trail portation, or by some error of his servants 
in operating them in other cases the mere fact of injury does not raise a 
presumption of negligence on the part of the carrier Lawson Pre Ev 129 

Personal appearance Personal appearance of a person 13 presumed to 
continue as proved to be it a time p 1 st Imwsoii Pre Ei Rule 32 

Possession Where little or no evidence of actu il possession or title can 
be procured, it would bo almost impossible to administer justice, without having 
recourse to legal presumptions Mobaruc! v foofany , 4 C 206 =2 C L R 
446 When evidence of possession is conflicting the presumption is that 
possession follows title Kistm Singh v Raj l umar Babu 8 C W N, 870 

Religion The opinions of individuals, once entertained and expressed 
and the state of mind, once found to exist, are presumed to remain unchanged, 
until the contrary appears Thus all the members of a Christian comnmmtj 
being presumed to entertain the common faith no man is supposed to disbelieve 
the existence anti moral government of God until it is shown from his own 
dechr Uions Qreenl Ev § 42 A child 111 India under ordin try circumstances 
must he presumed to havo Ins fither’s religion and Ins corresponding civil and 
social status SI inner v Orde, 14 SI I A 309 (329) But now the question is 
wlmt is the effect of a declaration under Act III of 1872 According to Mr Justice 
Gicaies such declaration does not amount to an abjuration of the status and 
law under which the parties are born In the goods of Jnanendra Nath Itoy 26 
OWN 799 But the sounder view seems to be tint the declaration puts an 
end to the presumption tint lie still continues to be in his father s religion 
Where in consequence of the conversion of a person from one religion to 
another, the question nro«e before the passing of the Indian Succession Act, 
1865, as to the law to bo applied to such per on, that question was to be deter- 
mined not by nscert lining the law which was applicable to such person prior to 
his conversion, but by a certauimg the law or cu tom of the classes to which 
such person attached himself after conversion and bj which ho preferred tint 
the succession should be governed Laslmgs y Qouslaies 23 B 539 , see also 
Dai Batji v Bai Sanlol , 20 B r >3 Ibiaham y Abiaham, 9 M I A. 195 
Ixvloiiev Orda, 13 5L I A 277 But to acquire a new status the change of 
religion must bo made honestlj and without any intent to commit a fraud upon 
the law Per Lord liaison in SI inner v SI inner 251 A. 34 (41) = 25 C 037 
(51G) •Slimier v Orda 14 M, I \. 309 (324; Even where the conversion is 
bona fide, the convert is not allowed to castoff an obligation which he had 
previousl) contracted, and which, at the time of the contract, was indissoluble 
by any act of his own Magne t Cr Law § 650 , Emperor v La ar 30 M 551 

Sanity Sanity once proved to exi K t is presumed to continue Lawson 
Pre Et Rule 31 Every man being presumed 10 be «ane till the contrary 13 
proved, the burden of proof certainlj rests, in the fir t instance, on the party 
alleging tho insanity ’ Crouse y Holman, 19 Ind. 30 , Laicson Pre Ei p 227 
113 
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S 114 Services An aj,ru mout to pay for -miwi rendered and accept 13 
pri uiihiI unli si tin jurtii s am in* mUrs of tlin imo fuml) or mir nLition* 
A mrl Ins ttifi ho uil mill ludgi in (In house of If the brothi r of A, and 13 1 * 
him in currying «n Ins businis* linn is no pn sumption tint either the 
m rv icos on tlu om h uni or tin bo ml mnl lodging on the other wtre paid for 
Dai if i \ Danes 9 G «V I* H7 

Solvency Solvency <»nu shown to c xi*>t, h prcsumid to tonlmut until the 
contriry is proud A is proved to bo in solv« ut urcumstinccs on i certain 
diy A is pn sinned lo contimn mlu ut until the contriry is proved 
\ Hill 9 llirb 271 InusonPie It 221 

Statutory Presumptions Him is no improprutv m referring to a thing 
ns Inn in?, lx on done when tint thing is required to bo done by n Hction in » 
«UUutc lUmhabnn v O / I* hmlinui Cu 21 A L I 825 = 96 Ind Ca» 
1039 = A I H 1929 All '’09 (l 11) 

Tenancy, nature of— Presumption J Im pn sumption m fay our of jierma 
ncnl tenancy miplita that tlu.ro is ground lor inf* rnn„ tint tho tenure tt w 
alw ijs intended to bo nnd nlwaysw is In rtdiLiry or tli it it acquired that character 
bj subsequent grant lint n preemption m fuourof a transaction assumes 
regulirity it cannot ho undo in ftnour of lint which ofluids ]p_al principle 
Salt/a S>t \ harti) 15C J J 217-10 V W N 227 -Hind Cis 5% 

Other presumptions Where a wife alleging that her husband is dead 
fads to produce such cvidmco ns slip ou„ht to know n prcsumi lion arises against 
her hauilabat \ Urnalxii 117 Ind Gas 299 = A I It 1929 Nag 127 Where 
there is no ev iduice that n non-compound ihlo olLnco was compounded, it is to 
be presumed that the criminal Court acted icconJmg to Jaw and the presumption 
is tint the criminal case wi»3 withdrawn and not compounded Satlho v Jhinra 
116 Ind C\s 749 = A I It 1929 All IjG Where m a charge of misappropria 
tion the accused pleaded that he was in ill he ilth and tli it there tins some 
shortage for which he could not account. / Icld (hat them was no conclude 
picsumption of dishonesty and that the conviction on the basis of the confession 
should be set aside S/umminov Lmpei ot , 109 Iiul Gas 605= A f It 1923 
M 499=54 M L J G07 Iho meio signing of a particular entry does not 
raise an irrebuttable presumption of law against which no evidence can be 
adduced by tho maker of the signature Emperoi v Ram Rang, 109 Ind Gas. 

221 = 29 Cr L T 493 = A 1 It 1928 Lah 820 iho tendency of English 

Courts to presume a tenancy in common rather than a joint tenancy his no 
applic vtion to Indian tenures, where the presumption is generally the revere 
Rain Bahadui v Lachoo A oa, II C 301 P C =12 1 A 23 Presumption 
regarding tho continuance of the ousting jurisdiction of a Court in the absence 
of express words to that effect is usu illy applicable onlv to the jurisdiction of a 

superior Court Ptosad Da<i v Russicl Lai 7 G 157 = 8 C L 11 329 There 

is no duty cast upon an accused person to disclose Ins defence m the course 
of a preliminary enquny, and no inference can be drawn agunst the accused 
for non-disclosure of his defence at tint stage Kumar Pi osad v Empooi, 

8 Pat L 1 G»G = A I R 1927 Pat 292 Where there is nothing to indicate 
that the Couit had not satisfied itself of the service of notice it must be presumed 
that the Couitvvas so satisfied Amot &mgh v Rala Singh, 102 Ind Gas 12= 
AIR 1927 Lah 506 Where the posting of a registered letter is proved but 
it was returned with a note of tho postm ui th it the addressee refused to receive 
it, tho presumption arises that he refused to receive it ShtnAfanly Mohan 
Lai 94 Ind Cas 103 = A I R 1926 Lah 520, see also Gmsh Chandia v 
Kishorc Mohan, 23 C W N 319 A school lew m 0 certificate issued by a 
public servant in a native state can be presumed under s 114, Evidence Act, 
to he of the same character as a school leaving certificate issued in British India 
Mahat aj Bhanudas v RnMinabai, 28 Bom L R 1225=50 B 1 16= A I R 1027 
Bom 11 It is a violent presumption drawn from ono s knowledge of human 
naturo and of Indian village life which it is the duty of a tribunal in a case of 
dhaluta poisoning to apply, namely, that the food perUaken at tne evening 
meal by a husband in an ordinarily constituted house is prepared for him 
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served to him by his wife Empaoi v Bar Pian, A I R 1920 All 737 = 97 S. 114 
1ml Ci* 14 

The mere fact thit in the Revenue Records the sons of a particulir person 
are shown as jointly owning liml is not sufficient to nisei certain presumption 
that the person was the owner of the lind Nafli Singh v Mohan Singh 8 Lah 
L J 485=27 P L R 721=97 Ind Cxs 241 = A I R 1920 Liu 039 By 
taking over the sale and pay ing the full price a co owner waived his own cl uni 
to sue held such action on the part of the co o\\ ner is presumptive evidence 
that the «ale by another co owner was not bad for want of necessity Basant 
v Chanda, 1923 Lah 502 An entry m Revenue records raised a presumption 
as to joint faintly estate Balbur v Gobind , 1923 Lab 532 The mere mention 
of a common ancestor m a pedigree table is not of itself sufficient to prove that 
all the land in the possession of his descendants descended from that common 
ancestor Karlar v Lodh Singh, 5 Lah L J 190=74 Ind Cas 685= 1923 Lah 
355 The making of a statement in the document after the suit had been launched 
and was pending is very different from stating on oath in the witness box 
and the Court will not attach much weight to the statement even it is 
admissible fadepalli v Bui mamamna, AIR 1923 Mad 225 When i 
person is at liberty to stop something done in his house and is found not to do 
so the presumption is that he is an accessory to the doin g of tint thing md 
he nny be held to be in possession of the materials used in the doing of it 
Mail a v Enipcioi , 86 Ind Cas 907 = 26 Cr L J 851 When the vacant plot 
o lmd belonged to one party the natural inference would be that it was he who 
built on the land at his own expense and the onus lies heavily on the other 
party to prove that it was he that did so liar n am v Hoidembai, A I R 1925 
bind. 716 The f ict that a man 13 arrested in the district where an ofFenco has 
been committed many months ifter its commission docs not in any way lead to any 
inference ugamst him Mam ha v Emperor 7 Lah L J 51 = 86 Ind Cis 347 
An attempt to fabr cate f Use evidence of alibi will be a strong evidence against 
a convict if Ins connection with such Utempt is established Majhi v Croicn 
86 Ind Cis 344 The publication of notice as required by Cls (b) and (c) of 
s 61 A of the Bengil Court of Wards Act hiving been pioved, and it being 
proved that Cl (a) had been complied with in pirt, the Court should under s 
^14 of the Evidence Vet presume tint notice had been published m the manner 
required by s 64 A of the Act IV Lariow v Gaga Piasad, 9 V L J 558=15 
Ind Cas 729 Where in a suit for the recovery of money due on a registered 
mortteioO bond executed by the defendant m pi until! s fivour, plamtifi docs not 
prod u to the original but files a certified copy alleging that the origin tl was lost, 
and the defend uit pleads payment, tho question of loss is not of much ini 
porUnco except is rendering improbable or probable the correctness of 1 plea of 
piymcnt lho execution of tho bond having been admitted, the onus lies on 
tho defend uit to prove payment either by the production of tho bond or by other 
evidence or by both 1 ho question of the loss of the origin il is only material m 
so fir is it may ru 0 i presumption one w ly or the other under s lliofthe 
Evidence Act Jogan AafA v Kanta Singh, 32 Ind Cis 3k fcxclion 90 of the 
Lvidcnco Act, does not en iblo a Court to presume that unsigned account*, which 
do not purport to be in the hand writing of my particular person or persons, were 
written by the authorised accountants of the temple to which the iccounts purport 
lo relite, nor does s 114 of the Act any further help the 111 liter Tallin Pillai v 
Ilamamtthar, 33 M L J 84 Courts would pn umo a leg il origin where there 
has been a long continued enjoy nitnt of a cl uni, if tho cl um, could have had a 
legal commencement Suaramnjga v Vcnkatagin, A I R 1030 M 339 Court* 
cm presume a contract to pay the higher rate ami ile^al ori 0 m and considcri 
non tin refor from long continued payment of hijier rite Ibid sec al*o Pena 
ha&ttpha v Baja hajesuof, 42 31 175=50 Ind Cis 1G Concealment of motive 
gives ri 0 to 1 presumption under section 111 that there is one which cannot be 
avowal Aidsiv Dcla Mcgha, 19*>0 Sindh Uo 
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115 Win n mu- |K.r~(iu li i,, lij Ini ilvilantioii, ut or 
I tl j oiiiHMiin, inltnlion illy i-iihuI nr ]x.rnnlli'l 

motlur |K‘i'-on in Inin « i i dung lo lx- Inn 
mil to nt upon •.titli lulu f, imilnr lio nor Iih npix.cnt itiu, '-lull 
III) .illonul, 111 my -lilt oi prix-mling Intneui liiiunlf mil stnli 
[itryiii or Iih n piwut.itiw, to iltny tlio Irulli of tli it thing 

Hht al rat ton 

A inUntionnU) nml fnl «.!> lcndt B to t» hcvn tlmt ctrtum lnml belongs to 
A mid (hen bv nubia s B to buy and pay for it. 

i ho land afterwards brconu i the property of A and V w.ckn to set aide 
tho “ale on tlio ground that, at tliu time of the nit, ho li id no title Ho must 
not be allowed to provo Ins want of title 

Estoppel. meaning of “ J “toppel is when ono h concluded and forbidden 
m law to speak against hw own act or deed yen, though it bo to siy tho truth “ 
Co Lilt j>2(a) cited in I shjnlal v B<pan 3 B AS 171 (189) , Simon v 
high 1 mcrican felegiaph Co, (187*1) fi Q U D lb8 GA per Braniiccll 
L J nt p 202 , IlaLsburtf Vo! 13 para. 183 So tbtro is bind to bo nn estoppel 
whore n par tv is not allowed to say that a wrt»«i statement of bvet vs untrue, 
whether in reality it bo true or not Estoppel or conchi ion, ns it is fnmiently 
called by tho older authorities may therefore bo de/incd as a disability ^whereby 
n party is precluded from nlli 0 m 0 or proving in iegnl proceedings that i fict 
is otherwise than it has been mndo to appear by tho matter giving riso to tbit 
disability Ilahbury Vol 13, pin 148 Tho rule on tho subject is thus 1 ud 
down by Lord Denman in PiJuird v Sears, 0 Ad A E 4G0 at p 474 But 
tho rule is clear that where one by his words or conduct wilfully causes another 
to believe tho existence of a certain state of thmg“, md induces hun to act on 
that belief so as to alter Ins own previous position, the former is concluded 
from a\orrmg against the latter a different state of things ns nesting at tho 
same time” 1 he whole doctrine of estoppel of this kind, which is field ous 
statement treated is true mi 0 ht havo been founded in re ison, but I am not 
sure that it was There is another kind of estoppel- estoppel by representation — 
which is founded upon reason ind it is founded upon decision aUo ” Per 
Jcsscl M R in Oenetal Finance t C Co v Liberator L R 10 Cli D 15(20) So 
also in Si mm v \nglo Imcncan Telegraph Co, L R 5 Q. B D 202 Bramndl 
L J said An estoppel is said to exist where a person is compelled to admit 
that to be true which is not true and to act upon a theory which is contrary to 
the truth 

‘‘ On the whole, an estoppel seems to be when, in consequence of some 
previous act or statement to which he is either party or pnvy, a person is 
precluded from showing the existence of a particular st ite of f icts Estoppel 
is based on the maxi m, AUegans contiaiia non e&t audiendus (a party is not to 
be heard to allege the conlr try) and is that species of preesumptio juris et dcj'Ut 
(absolute or conclusive or irrebuttable presumptions) where the fact presumed 
is taken to be true, not as against all the world but again t a particulir part}/ 
and that only bv reason of some act done it is in truth a kind of arqwncnl ««* 
ad honunem Hence it appears that estoppels must not be understood as 
synonymous with conclusive evidence — the former being conclusions drawn by 
law a e ainst panics from particular facts while by the 1 liter is meant some 
piece or mass of evidence, sufficiently strong to generate conviction in tb® 
mind of a tribunal or rendered con clu«ive on a party, either by common ot 
statute law Best Ex § 533 An estoppel m \y accordingly be taken to b® 
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that which concludes the party against whom it is set up, from disputing bis S 115 
own averment , whether that averment be direct, as for example the statement 
of any given fact, or constructive ns legally deducible from the circumstances , 
and the difference between a mere admission and an estoppel is that the former 
can be set up as evidence only, while the latter amounts to a legal conclusion 
Some misconception has been introduced into the subject by an unhappy 
description of Lord Coke, in which he says — “An estoppel is where a man is 
concluded by his own act or acceptance to ^av the truth J {Co Lut 352) as 
though he doctrine were based on the principle of shutting out truth by a 
technicality ft is founded however, m fact, on no such absurdity The whole 
principle of estoppel is, that what has once been affirmed, or represented to bo 
truth or established to be so in a judicial controversy, shall not bo contn 
dieted by either the affirmant, the party against whom it has been established, 
or those claiming through him, to the disparagement of those who, being in a 
position to avail themselves of it, have acted on it” Qoodcie Ev p 532 

Principle K In our old law boohs,” said J Ir Snulh in his notes to the 
Duchess of Kingston’s case, “ truth appears to have been frequently shut out by 
the intervention of an estoppel where reason and good policy required that it 
should be admitted However, it is in no wi*e unjust or unreasonable, but, 
on the contrary, m the highest degree reasonable and just, that some solemn 
mode of declaration should be provided by law, for the purpose of enabling 
men to bind themselves to the good faith and truth of repre-entations on which 
other persons are to act ” The general principle i» thus stated by Lord Chancel 
lor ( Campbell ) with the full concurrence of Lord Kmqsdown, in the case of 
Can across y 1 at imer, 3 H L C 829 “ The doctrine will apply, which is to 

be found, I believe in the Laws of all civilized nations, that if a man either by 
words or by conduct has intimated that he consents to an act which has been 
done, and that he will offer no opposition to it although it could not have been 
lawfully done without his consent, and he thereby induces others to do that 
from winch they otherwise might have abstained, he cannot question the legality 
of the act he had so sanctioned, to the prejudice of those who have so given faith 
to his words or to the fair inference to be drawn for his conduct I am of 
opinion that, generally speaking, if a party having an interest to prevent an act 
being done has full notice of its haying been done, and acquiesces in it; so as to 
induce a reasonable belief that he consents to it and the position of others is 
altered by their giving credit to his sincerity he has no more right to challenge 
the act to their prejudice than ho would have had if it had been done by his 
previous license ' Sarat Chandra v Gopal Chundcr, 20 C 250 (311) = 19 I A 
203 The principle that a party cannot both approbate and reprobate the same 
transaction, is applicable to Indian cases The maxim js founded not *<o much 
on any po tive law ns on the broad and universally applicable principle of 
justice Shah Makhanlal v Srikrishna Singh, 2B L R P C 44=11 W R 
P G 19 = 12 M I A 157 It is a principle of natural equity which must be 
universally applicable, that where one man allows another to bold himself out 
as the owner of an estate and a third person purchases it, for value, fiom the 
apparent owner in tho belief that he is the real owner, the man who so allows 
the other to hold himself out shall not be permitted to recover upon his secret 
title unless ho can overthrow that of the purchaser by showing cither that he 
hid direct notice or something which amounts to constructive notice of tho real 
title , or that there existed circumstances which ought to have put him upon an 
inquiry that if prosecuted would have led to a discovery of it Haung Lee Gale 
v Mating Kg aw You, LBR {1893 1900), 158 

Estoppel is a rule of evidence ‘An estoppel is not a cause of action — 
it is a rule of evidence which precludes a person from deny mg the truth of 
some statement previously mide bv himself" Per hindleg L I in Low v 
Bomcna, (1891) 3 Ch 82 it p 101 In the «ame case, at p 103, Vouch L J 
auaeit 1 toppel is only n rule of evidence you cannot found an action upon 
estoppel Estoppel is only important as being one step in the progress towards 
relict on the hypothesis that the defend int is estopped from denying tho truth 
ot something which he bas ©aid An illustration of a case of that kind of 
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FSIOPPEL 

115 Wliui one poison lus, by Ins rictl intion, ict or 
Estoppel omission, intention illy utiisul or pumittol 

anotliu poison to believe .1 tiling to be true 
ind to ict upon such belief, ntitboi lie nor lus lepiCbent iti\e shill 
bo il lowed, in my suit 01 pioceeding between himself md s>uch 
peiMui or Ins lopioscnt itive, to deny the tiuth of th it thing 


Illustration 


A intentioimlly nml falsely loads B to believe tlmt certain land belongs to 
A, and therebv induces B to buy nml pay for it 

Iho land nfterw mis becomes the property of A, and A seeks to set a-ida 
tho sale on the ground that, at tlio timo of the ‘■ale, be bad no title Ho must 
not bo allowed to prove lus want of title 


Estoppel, meaning of “Estoppel is when 0110 13 concluded and forbidden 
in law to speak against bis own act or deed yea though it bo to say the truth w 
Co Liil 352(a), cited in Ashpilal v Dip an 3 B AS 474 (489) Simon v 
Anglo American telegtanh Co, (1879) 5 Q B D 188 C A per Dramtiell 
L J at p 202 , Ilalsburi/ Vol 13 para. 488 So there is said to bo an estoppel 
where a party is not allowed to say that a certain statement of fact is untrue, 
whether in reality it bo true or not Estoppel or conclusion, ns it is frequently 
called by the older authorities may therefore bo defined as a disability whereby 
a party is precluded from alleging or proving in legal proceedings that a fact 
is otherwise than it has been made to appear bv the matter giving rise to that 
disability Halsburg Vol 13, pira 448 The rule on the subject is thus laid 
down by Lord Denman in Pickard v Sears, 6 Ad & E 469 at p 474 * But 

the rule 13 clear that where one by his words or conduct wilfully causes another 
to believe the existence of a certain state of things, ami induces him to act on 
that belief so as to alter his own previous position the former is concluded 
from averring against the latter a different state of things a3 existing at the 
same time” ‘ The whole doctrine of estoppel of this kind, which is fictit ous 
statement treated as true might have been founded in re iso n, but I ain not 
sure that it was There is another kind of estoppel- estoppel by representation — 
which is founded upon reason and it is founded upon decision also ” Per 
Jes^cl 31 li in General Finance <C Co v Liberator L R 10 Ch D 15( > 0) So 
also in Simm v Anglo American Telegraph Co, L R 5Q B D 202 Bramucll 
L J said “ An estoppel is said to exist where a person is compelled to admit 
that to be true which is not true and to act upon a theory which is contrary to 
the truth ’ 


“On the whole, an estoppel seems to be when, in consequence of some 
previous act or statement to which he is either party or privy a person is 
precluded from showing the existence of a particular state of facts Estoppel 
is based on the maxim, Allegans contiana non est audiendus (a party is not to 
be heaid to allege the contrary) and is that species of preesumptio juris et dejurc 
(absolute or conclusive or irrebuttable presumptions), where the fact presumed 
is taken to be true, not as against all the world but against a particular party* 
and that only bv reason of some act done it is in truth a kind of arguinentjW 
ad honunem Hence it appears that estoppels’ must not be understood as 
synonymous with conclusive evidence — the former being conclusions drawn by 
law a & unst pirties from particular facts, while by the 1 itter is meant some 
piece or mass of evidence sufficiently strong jo generate conviction in lb® 
t tribunal or rendered conclusive on a party either by common or 
t* utc law Best Ev § 533 An estoppel may accordingly be taken to be 
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that which concludes the party against whom it is set up, from disputing his S 115 
own averment , whether tnat averment be direct, as for example the statement 
of an} given fact, or constructive as legally deducible from the circumstances , 
and the difference between a mere admission and an estoppel is that the former 
can be set up as evidence only, while the latter amounts to a legal conclusion 
Some misconception has been introduced into the subject by an unhappy 
description ot Lord Coke, m which he says— 1 An estoppel is where a man is 
concluded by his own act or acceptance to snv the truth ” (Co Lilt 352) as 
though he doctrine were based on the principle of shutting out truth by a 
technicality It is founded, however in fact, on no such absurdity The whole 
principle of estoppel is, that what has once been affirmed or represented to be 
truth, or established to be so in a judicial controversy, shall not be contra- 
dried by either the affirmant, the party against whom it has been established 
or those claiming through him, to the disparagement of those who, being in a 
position to avail themselves of it, have acted on it ” Goode te Ei p 532 

Principle “ In our old law boohs,” said J Ir Smith in his notes to the 
Duchess of Kingston's case, u truth appears to have been frequently shut out by 
the intervention of an estoppel where reason and good policy required that it 
should be admitted However, it is in no wi-e unjust or unreasonable, but, 
on the contrary, m the highest degree reasonable and just, that some solemn 
mode of declaration should bo provided by law, for tho purpo-e of enabling 
men to bind themselves to the good faith and truth of representations on which 
other persons are to act.” The general principle is thus stated by Lord Chancel 
lor (Campbell) with the full concurrence of Lord hmqsdown, m the case of 
Cairncross v Lorwier, 3H L C 823 k The doctrine will apply, which is to 
be found, 1 believe in the laws of all civilized nations, that if a man either by 
wordo or by conduct has intimated that he consents to an act which has. been 
done and that he will offer no opposition to it, although it could not have been 
luvfully done without hi3 consent, nnd he thereby induces others to do that 
from which thev otherwise might have abstained, he cannot question the legality 
of the act he had so sanctioned to the prejudice of those who have so given faith 
to his words or to the fair inference to be drawn for his conduct I am of 
opinion that, generally speaking, if a party having an interest to prevent an act 
being done has full notice of its, having been done and acquiesces in it, so as to 
induce a reasonable belief that he consents to it and the position of others is 
altered by their giving credit to his sincerity he b is no more right to challenge 
the act to their prejudice than he would have had if it had been done by his 
previous license ' Sdral Chandra v Gopal Chunder, 20 C 296(311^ — 191 A 
203 The principle that a party cannot both approbate and reprobate the same 
transaction, is, applicable to Indian cases The maxim is founded not so much 
on any po live law as on the broad and umver-ally applicable principle of 
ju lice Shah MakhanJal v Srikrtshna Smqh, 2B L R P G 44 = 11 W R. 

P G 19=*12M T A 157 It i» a principle of natural equity which must be 
universally ipplicable, that where one man allows another to hold him-elf out 
as the owner of an estate and a third person purchases it, for value, from the 
apparent owner in the belief that he is the real owner, the man who so allows 
the other to hold himself out shall not lie permitted to recover upon his secret 
title unless he can overthrow that of the purchaser by showing either that he 
had direct notice or something which amounts to con -tractive notice of tho Teal 
title or that there existed circum tance3 which ought to have put him upon an 
inquiry that if prosecuted would have led to a discovery of it Maunn Lee Gale 
v Mating Kgaio lau, LBR (1893 1900), lo8 

Estoppel is a rule of evidence “ kn e-toppcl is not a cause of action — 
it is a rule of evidence which precludes a person from denying the truth of 
some statement previously made bv himself’ Per Lmdleg LI in Low v 
fxwtcna, (1S91) 3 Ch 82 atp 101 In tho same ca«c, at p 105 bourn L J 
added ‘ F-toppel is only a rule of evidence you cannot found an action upon 
estoppel Estoppel is only important as being one «tep m the progress towards 
relief on tho hypothesis that the defendant is e topped from denying the truth 
oi something which ho has said. An illustration of a caso of that kind of 
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115 When one poison Ins, by Ins decluition, net or 
Efciopiwl omission, intentionally caused or peimitted 

11 nnotliei poison to believe a tiling to be tint 

ind to act upon such belief, neither be nor Ins lepiescntitive shill 
be allowed, in any suit oi proceeding between himself and such 
person or bis lepiesentative, to deny the tiutb of that thing 


Illustration 

A intentionally and finely le uls B to believe tint certain land belongs to 
A and thereby induces B to buy and pay for it 

The land afterwards becomes the property of A, and A seeks to set a®ide 
the sile on the ground that, at the time of the sale, he had no title He must 
not be allowed to prove his want of title 

Estoppel, meaning of “Estoppel is when one is concluded and forbidden 
in law to speak against his own act or deed, yea though it be to say the truth ” 
Co Litt 352(a), cited in Ashpital v Bipan 3 B AS 174 (480) Simon v 
Anglo American Telegiaph Co , (1870) 5 Q B D 188 C A per Branmell 
L J at p 202 Ilalsbury Vol 13 para 488 So there is said to be an estoppel 
where a party is not allowed to say that a certain statement of fact is untrue, 
whether in reality it be true or not Estoppel or conclusion as it is frequently 
called by the older authorise® may therefore be dehned as a curability whereby 
a party is precluded from alleging or proving in Ipgal proceedings that a fact 
is otherwise than it has been made to appear by the matter giving rise to that 
disability Halsbury Vol 13, para 448 The rule on the subject is thus laid 
down by Lord Denman m Pickard v Sears, 6 A.d A E 469 at p 474 “ But 

the rule is cleat that where one by his words or conduct wilfully causes mother 
to believe the existence of a certain state of thing®, and induces him to act on 
that belief so as to alter his own previous position the former is concluded 
from a\erring against the latter a different state of things as existing at the 
same time” ‘The whole doctrine of estoppel of this kind, which is fictit ous 
statement treated as true, might have been founded m reason but I am not 
sure that it was There is another kind of estoppel- estoppel bv representation — 
which is founded upon reason and it is founded upon decision also Per 
Jcsscl HI It in General Finance A Co v Liberator , L R 10 Ch D 15(20) So 
also m Stmni v Anglo American Telegraph Co , L R 5 Q R D 202 , Bramtiell 
L J said ** An estoppel is said to exist where a person is compelled to admit 
that to be true which is not true and to act upon a theory which is contrary to 
the truth ’ 


'‘On the whole an estoppel seem® to be when, in consequence of some 
preyious act or statement to winch he is either party or privy a person is 
precluded from showing the existence of a particular state of ficts E«topp« 
is based on the maxim Allegans conhana non est audiendus (a party is not to 
be heaid to allege the contnry) and is that species of praswnptio juris el dejure 
(absolute or conclusive or irrebuttable presumptions) where the fact presumed 
is taken to be true not as against all the world but again t a particulir part), 
and tli it only by reason of some act done it is in truth a kind of argument 11 m 
adhomincm Hence it appeirs that estoppels ' must not be understood as 
synonymous with conclu ne evidence — the former being conclusions drawn by 
1 iw agunst pirtiea from pirticular facts, while by the I itter is meant some 
piece or mass of evidence sufficiently strong to generate conviction m tl» 
nmul of a tribunal, or rendered conclusive on a party, either by common ot 
statute 1 iw Best Ev § 533 An estoppel may accordingly be taken to b 0 
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tint which concludes the party against whom it is set up, from disputing his 
own averment , whether that averment be direct, as for example the statement 
of any given fact, or constructive as legally deducible from the circumstances , 
and the difference between a mere admission and an estoppel is that the former 
can be set up as evidence only, while the latter amounts to a legal conclusion 
Some misconception has been introduced into the subject by an unhappy 
description of Loid Coke, in which hes»>s — “An estoppel is where a man is 
concluded by his own act or acceptance to sav the truth ” {Co Litt 352) , as 
though he doctune were based on the principle of shutting out truth by a 
technicality It is founded, however, m fact, on no such absurdity The whole 
principle of estoppel is, that what has once been affirmed, or represented to be 
truth, or established to be so m a judicial controversy shall not be contra 
dieted by either the affirmant, the party against whom it has been established 
or those claiming through him, to the disparagement of those who, being in a 
position to avail themselves of it, have acted on it ” Goode ve Ev p 532 


Principle “ In auc old law books, ’ said J/r Smith in bis notes to the 
Duchess of Kingston’s case, “ truth appears to have been frequently shut out by 
the intervention of an estoppel where reason and good policy required that it 
should be admitted However, it is m no wise unjust or unreasonable, but 
on the contrary, in the highest degree reasonable and just, that otue solemn 
mode of declaration should be provided by law, for the purpose of enabling 
men to bind themselves to the good faith nnd truth of representations on which 
other persons are to act” The general principle is thus stated by Loui Chancel 
lor ( Campbell ) with the full concurrence of Lord Kmqsdown, in the case of 
Cairnaossv Larimer, 3 H L C 829 “ The doctrine will apply, which is to 

be found, I believe, in the laws of all civilized nations, that if a man either by 
words or by conduct has intimated that he consents to an act which has. been 
done, and that he will offer no opposition to it, although it could not have been 
hvvfully done without his consent, and he thereby induces others to do that 
from which they otherwise might have abstained, he cannot question the legality 
of the act he had so sanctioned, to the prejudice of those who have so given faith 
to his words or to the fair inference to be drawn for his conduct I am of 
opinion that, generally speaking, if a party having an interest to prevent an ict 
being done has full notice of its having been done, and acquiesces in it, so as to 
induce a reasonable belief that he consents to it and tho position of others is 
altered by their giving credit to his sincerity ho b is no more right to challenge 
the act to their prejudice than he would bavo had if it had been done by his 
pilous license ’ Saral Chandra v Gopal Chunder, 20 C 296 (31 D = 19 I A 
-Go The principle that a party cannot both ipprobato and reprobate the same 
transaction, is applicable to Indian cases The maxim is founded not so much 
on any postivo law as on the broad and universally applicable pimciplo of 
Shall MakhanM v Snkrishna Smgh, 2BLRPC1W1WH 
1 t- 10 = 1- vl I A 157 It is a principle of natural equity which mu t bo 
universally ipplicable, that where one man allows another to hold himself out 
a>> tne owner of an estate and a third person purchases it, for value, from tho 
0W , n , r , belief that he is the r^nl owner, the man who so allows 

the other to hold himself out shall not be permitted to recover upon his ‘■ecret 
title unless ho can overthrow that of the purchaser by showing either that ho 
nau uircct notice or something which amounts to constructive notice of tho red 
title , or that Uioro existed circumstances which ought to hu\o put him upon nn 
inq u-y that if prosecuted would have led to a discovery of it Hanna Lee Gale 
v Uaung Kgaw lau , L B R (1S03 1900), 158 


Estoppel is a rule of evidence “An estoppel m not a cause of action — 
iLJ le * evule ncp Which precludes a person from denying tho truth of 
S!,f,a te, !TmiP r S'ri' S L m '' Jo ' ,1 Per Liiul/ci/ L I xn Low v 

iv,. f V ‘‘P. 101 , In the 'imo case, at p 105 Boucn L J 

rstlSLl tSSKLi* ° nIy ? ru *° of ev,J e nce >°»» cannot found mi action upon 
rJhoP™, hF £ P J£} ??? bung one step in tho progress towards 

relief on the hj potheais th it tho defendant is estopped from demine tho truth 
Of someth, „ s „h,ch 1,0 Ins so, A Aa ,u„ 6trli r 0 P n of Tc.S oMlntk.Xf 
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S IIS, estoppel hllii)* up tho gap in tho cvjtJtnco tv hub, whrn to filled up, would 
produce lb u rs^iii to nluf, is found in tho c»-o of In re hihia and 
Iuintiuu Imiluaif Coitwamj, L K i Q }l 58 J ” So "no untso of action arista 
upon m estoppel it < If ’ J*cr Bourn L J m In re Olios hopji iJiaiiiowi 
Mines S td (1893) 1 U» G18 at p G28 bimilnrl) in Ilanunan \ llanvnnn 
(lOuO) V 123, C A 1 anted L I at j> 111-78 L J D A A 71,*aid *Ao 
consent or nduu won cun ju Ufj n deerto, it is thn dutj of tho Court to protect 
tho public b> ttomg that divorce w obtained onl) on proper cudenco, anu 
to full) is tho mttre t of tho public reco 0 nisid m the matter that b) tho Vet 
of IbhO (21 A 21 Viet, C 111), s 7 an) per on nnj intervene between decree 
nisi uid decree absolute to show enu o vvh) tin deerto should not bo made 
absolute on tin ground of collusion or tho suppression of facts, and tho Ju» 0 d 
Proctor mu) intervene at any time durm 0 tho progress of tho cause or before 
decree absolute iho grounds and tho onl) grounds on which a decree for 
dissolution can bo mndo nro forth in ‘•u.tion 27 of tho Act of 1 Sj 7 It > 3 
sufficient lo sn> that a deuce for judjci il reparation is not inadoavulablo b> 
tho Act as otio of such grounds If such a decreo is available at all, it is h> 
Mrluo of the ordinaiy rules of oviduiee I do not doubt that, as between the 
p irties, the ordinar) doctrine of estoppel applies, as was held by the Jud„e 
Ordunr) in I'inueij v J<\nneij, 29 L J 1* 21 — 1 few Tr 502, but c toppel i J 
only a rule of evidence and the dut) unpo ed on tho Judgo by section 29, 
which emphasises b> express enactment tho necessity for the Court bcin B mUs- 
ficd as required by section 31, is not restricted by any such rule * A mlo of 
estoppel is hereb) personal against tho person estopped and does not create 
any substantive ri„ht m rent except against tho person estopped or against his 
representative ]So estoppel can ensue on a representation of a meio opinion 
or of n point of law Dhaiam Piakash v halauatt Den, 2G A L J 1100= 
110 Ind Cas GG5-A I R 1928 All 459 1 he plea of title by estoppel can 

bo ole uled both b) pluntifls as well as defendants in suits Tej Bahadur v 
Milo , 99 Ind Cis 472- A I R 1927 Oudh 97 Estoppel is a rule of cvi 
dence which in certain circumstances precludes a person from e&tiblishing rc u 
facts and compels him to abide by a certain conventional set of facts Vchci 
all// v Sal cr Khanubai, 7 Bom L R G02 , Sita Ham v Amir Bcgam 8 A 
324 -A W N 18SG, 101 Rule of estoppel although primarily a rule of tvi 
donee affects substantive rights I Vahidan v Xasir Khan, AIR 1930 All 431 

Basis of estoppel oa equity What the law and the Indian statute mainly 
regird is tho position of tho person who was induced to act, and the principle 
On winch the law and the statute rest is, th it it would be most inequitable and 
unjust to lnm that if another by a representation made, or by conduct amount 
mg to representation has induced him to tet as he would not otherwise h lie 
done, the person who mvdo tho representation should be allowed to deny or 
repudiate the effect of his former statement, to the loss and injury of tho person 
Who acted on it ’ Per Lot d Shaml in Sarat Chandcr Deo v Gopal ChanJer 
Laha, 20 C 296 (311) -19 I A 203 

Rule of estoppel whether applicable m criminal cases The principle of 
estoppel his no pi ice m criminal law Mohoi am v Emperor, 40 A 393“ 1G 
A L J 414=19 Cr L J 615=45 Ind Cas 51 

Estoppel is neither admission for presumption 1 The branch of the Jaw 
of Lvwlenco of which tint of estoppel forms part is referred to by text writers, 
sonu times underthe headof presumption and sometimes under that of admission 
It might, perhap be ranged under either with almost equal propriety ’ Goodcic 
El 530 But this is not tiue Vn admission is nothing but a piece of 
evidence It is therefore to be distinguished from those statements of tho part) 
which become in themselves tho foundation of independent rights for other 
per on- by virtue of some doctrine of substantive liw — m other words from 
binding estoppel-, etc Ihus if A claims that his boundary line runs to an 
oak irte ind B admitted this, B s extri judicial admission of the boundary's 
location is merel) evidence for the truth of the other facts on which A rests his 
claim But if B has made his statement to A under such circumstances that A wa» 
justified in acting on it and has built up to tho line ho claimed B a concession 
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nnj bj estoppel become the found ition of a new right for A, wholly irrespec 
tive of the v audit) of the grounds of lus origin'll claim Hero the field of 
suh«tanliv e law, not that of c\ idence, is concerned The statement or represtmta 
tion of B nnjj however, have been precisel) tho same m both ca--es ami it is 
A s reliance am! action thereon that bring into effect the doctrine of substantive 
law Thus the so-called admission * bung a common feature m both instances 
thue has been some temleiic) {Vide Gieenl Ee $ 207) to confound m one 
treatment the two wholly distinct tilings Wujtnire § 1057 The subject of 
e-loppela differs from that of pi esn nip lions in the circumstance that an estoppel 
m a yer onal disqualification laid upon a person peculiarly circumstanced from 
proving peculiar facts A. presumption is a rule tint pirticular inferences shall 
be drawn from particular facts whoever proves them Steph Inltodndion p 175 

Estoppel and. Judicial admissions— nature of conclusiveness An estoppel 
that is a representation acted on by the other part) by creating a substantive 
right does oblige the estopped party to make good his represent mon —in other 
words but inaccurate!) it is conclusive co too but for an entirely different 
reason , a Judicial idmisaion is conclu -no, in the sense that it fonnall) waives 
all ri B ht to denj for the purposes of the trill re it removes the proposition 
m question fiom the field of disputed issues But statements which are not 
estoppels or judicial adims ions have no quility of conclusiveness ami on 
principle cannot have If ignore § 1059 E toppel like judicial admissions 
has tlie similir effect of concluding all dispute of the fact But here the 
distinction is tint the estoppel is an obligation made by a rule of lvw of 
the same general class as contracts and representation , that it requires some 
additional net of detriment on the part of the obligee, and that it is absolute 
as regards the permanent legal relations of the parties and not merel) hypo 
thetical or relative to the procedure of a particular litigation between them 
}Vt//mo>r § 2aS 0 

Different kinds of estoppel according to English law Estoppels according 
to English law have been divided into thrto classes (t) By matter of record (2) 
B> deed (3) In puis 

(1) By matter of record A matter of record as its name would import, 
is something part of the records of a Court It is at once the narrative and I 
proof of its proceedings In modern times the more usual form m which t 
question of estoppel b) record becomes matter of discussion m our Com ts, 
when it occurs in the shape of a judgment, on some matter of disputed rig' 
Goodeie Ev 532 The law in India, on this subject is dealt with m Section 
of the Civil Procedure Code and sections 40 and 41 of the Evidence Act 

Estoppel by deed. An estoppel b> deed is that which binds the part 
to the instrument, and those claiming through them to its statements a 
operation, ns an admission of the truth, thus at least as to the matter intend 
to bo affected by the instrument, and the facts recited in it The solemnity 
the seal prohibits all subsequent dispute of the acknowledgment A go 
illustration of the doctrine is to be found in the case of Bouman v Tcojlor 2 A 
A El 278, where the plaintiff or patentee, had granted to the defendant, a licen 
to use his (the plaintiff's) invention, at a stipulated paj ment covenanted f 
by the deed, and the deed contained a recital of the plaintiff having invent 
the improvements in question, invention being of course of tho essence of t 
validity of the patent The defendant pleaded that the invention was not, 
fact, a new one , setting up the defence is a ground why he should be reliev 
from tho habditj to paj ment, conti acted on the faith of the patent’s valid ii 
The Court however, held him concluded, that is to say estopped by the recit 
It was observed by Ur Justice Tamilon “ The law of estoppel is not so unju 
or absurd as it has been too much the custom to represent The principle 
that where a man 3i is entejed into a solemn engagement by deed under bis hai 
and seal as to certain facts, he shall not be permitted to any matter which 1 
i 9 w assertc ^ The question here is, whether there is a matter so asserted I 
the defendant under has hand and seal, that he shall not be permitted to del 
it m pleading The doctrine of e' toppel, however, assumes the legal validi 
ot tho deed Where the instrument itself is open to impeachment on the grour 


115 . 



im the Indian feviDENCE act 

S 115 of either fraud, illegality, or immoral purpose, it would not apply , and any of 
these grounds could be set up to displace the estoppel “ lhc meaning of 
estoppel ” says Bai on Moi ton, “ is this — that the parties agree for the purpose 
of a particular transaction to state certain facts as true , and that so far as 
regards the transaction, there shall be no question about them But the whole 
matter is opened where the statement is made for the purpose of concealing an 
illegal contract, for persons cannot be allowed to escape from the law by 
making a false statement Hot ton v Westminster Commissioner , 7 Each 
R 791 Indeed it is not necessiry that there should be any actual statement 
at all Suppression or omission of the real transaction would sufficp Thus a 
bond given to a woman securing to her a pecuniary pajment in return for future 
co habitation, would naturtlly be sdent as to the considention , but being in 
fact for an immoral purpose it would be bad and the obligor would not be 
estopped from showing the nature of the consideration Goodeve Ev 535 So 
also a party may prove th it he never executed the deed, or that it was obtained 
by fraud or duress or otherwise tainted with illegality Collins v Blantems 
1 Sun L C 3G9, Pileslmanv lliomas, 9P D 70 210, R v Hulchinqs, 6 Q. 
B D 300, Pon lion \ Adjustable, etc Co , (1908) 2 CIi 430 

In general however m order to conclude the party by Ins deel by way 
of estoppel, it should be pleaded for, if h s adversary does not rely upon the 
estoppel, the Court and jury are not bound b> it but the jurv may find the 
matter at large according to the fact, and the Court will give judgment 
accordingly He asks them their opinion and they are bound to give it 
Where however the title of the party is barred by estoppel, and he Ins no oppor 
tunity of pleading it the jury cannot find against the estoppel Star/ ie on Ei 
p 461 In India the recital o f receipt of consideration in a deed does not 
operate as an estoppel Bax Bahadur v Raghubir, 49 A 707=23 A L, J 573= 
1U0 Ind Cis 1037 = A I R 1927 All 385 The stnct technical doctrine of 
the English law as to estoppels in the case of solemn deeds under seal rests 
upon peculiar grounds that have no application to written instruments ordinarily 
in use amongst natives in India Zamvular SCR Bomay Nayil v Vvappa 
Chellt, 2 M H C h 174, Doiuclle v hedar, 7B L R 720 , Ram v Kanai , 
12 C G63 It would be inequitable to have anything in this country of the 
nature of the old English doctrine of estoppel by deed A party giving a 
7 abuhyat nominally m favour of another is not estopped from pleading that he 
did not contract with that other at all, and knew nothing of her hedarnath 
v Benjamin, 20 W It 352, see also Bamgopal v Blaqnne IB L R iO C) 
37 Golulv Puian Mai, 10 C 103o Where the plaintiff executed a deed of 
mortgage he cannot afterwards sue to cancel it, alleging that it was a fictitious 
one for the purpose of depriving the next reversionary heir of Ins right to the 
property Mutsaddi v Bhagitan, 11 P R 1875 

Estoppel in cases of recital in documents Whon a person with a limited 
interest in ceitim property styles himself the owner of it and mortgages it to 
another he would be estopped, if he subsequently acquires the property, from 
setting up his limited interest as against tho claim of the mortgagee And the 
auction purchaser of such proprietary interests of the mortgagor with notice of 
all the facts, being a person claiming from them, would bo equally estopped 
from pleading in a suit against him by the mortgagee, that the mortgagor had 
no proprietary title at the time of the mortgage Seta Ram v Ah BaJ sh, 3 A 
80 j = A W N 1S81, 77 But the doctrine that in pan delicto Porhor csl 
condiho possidentis, or that the Court, finding a man embarrassed by a deceit 
to which he was himself a party, will not interfere to relieve him from its 
consequences cannot be applied m thi3 country without qualification Where 
a party to a friudulcnt agreement entered into for the purpose of defeating tho 
claims of third parties, wants to be relieved from its effects by showing its real 
character, tho claims of justice, equity and good conscience will bo satisfied 
by safe-guarding tho interests of third parties, who have prejudicially altered 
their po ition on tho faith of the agreement And no harm is done by allowing 
the re d chiractcr of the agreement to bo proved as between tho parties to it or 
their re presmtatives Paiam Singh v Lalji Mai, I A 103 In the case of a 
sale to a tenant, tho landlord is not estopped from asserting the tenancy 



EXTENSION or TIIE DOCTRINE IN MODERN TIMES 1145 


S'lbultulla \ Ilan, 10 C L R 199 In a suit for possession of lands, a S 115 
pi untift is not bound down by the recital, as to his vendor’s title to the lands, 
m the document of vile but i3 it liberty to prove such title difFeiently Gour 
1 hmee\ ICnshnn Cluintha 1 C 497 Hio mere fact of a vendor decl mug m 
her deed of silo of i mouty of a 1 imUd estate, that the other moiety did not 
belong to lur wis held not to bo conclusive against her being the proprietor, 

Nunhoo v buodhoo, 13 W II 2 1 he rulo of estoppel by deed or by writing 

ns now inforco is this that if a distinct statement of a particuhr fact is marie 
in a deed and a contnct is undo with leference to that statement then the 
pirty who mikes tbit st dement cannot deny the truth of it 1’hal ur Abdul 
v J Iiyan iT ahid Ah, 60 C 35") 

Estoppel m pais An estoppel in pais is that which though not existing 
as milter of recoid, or under the solemnity of a deed may nevertheless, under 
the circumstance^, conclude equally with the higher species of averment It 
may exist m writing not being under seal in oral at ilement or even in conduct 
In iiicient times, the reco 0 mzcd estoppels in pais wi re but few, and these 
cxi ted only ill connection with landed prooerty and its ownership It was 
said by Loul U emlci/dalr m Lyon v Retd 13 41 AW 235 ‘iheactsof 
parties by way of estoppel are but few and are pointed out by Lot d Cot c, Co 
I itt 352 (a) Iliey are all acts, which anciently, really were, and m con tem 
pi ition of liw have alwiys continued to be icts of notoriety, not less formal 
and solemn than the execution of a deed, such ns livery , entry acceptance of 
an ea'ate, and the like Whether a p^rty hid oithad not concurred in an act of 
this sort, w is deemed a mntter winch there could be no difhculty in ascertaining, 
and then the leg U consequences followed* Of that which has attracted the 
applicition of the doctrine there is p-rhaps nothing which has done so to a 
lirger extent thin matters involved in the relationship of landlord and 
ten nit It is on Ihia doctrine lint the maxim— (one ipphed under circtim 
stances of great variety )— lias grown up, that a tenant or those cl uming under 
him, cannot dispute the title of the lmdlotd under whom they came into posses- 
sion Hits has been applied to the case where the letting was by an agent, and 
the landlord unnamed, and the principle would extend to that of any party 
coming in unler tin* permission of the owner as in the instance of a lodger, 
a servant, or my other licensee Indeed, so far has the doctrine been earned 
in practice, that where the object is to try the title by one in the possession of 
a tenant, the only course to lie pursued is, first to give up possession, and then 
bring ejectment Goodeie El 547 A similar estoppel ordinarily arises from the 
acceptance of a bailment. Standard v Duiihvi, 2 Camp 344, Qoshnq v 
Birniel Bug 339 Biddle v Bond G B AS 22 o , Hunderson <L Co v IFi/hawis, 

(189i) 1 Q. B 521 And the signatory of a bill of exchange or promissory 
note is precluded A3 against subsequent holders from denying the truth and 
genuineness of various matter apearmg, expressly or by implication, upon the 
bill at the time of his signature Halsburij Vol 13, para 452 citing Nash v De 
Fieulle, (1900) 2 Q 13 72 If A deliberately makes an assertion to B 
intending to be acted upon by B, and it is acted upon by B, A is estopped 
from saying that it was not true If it turns out to be false, A is answerable 
for the damage which may have accrued to B from having acted upon it and B, 
is entitled in respect of anything done in the belief th it it was true to object to 
deniil of its truth by A Piggot v Stiaion, 1 D*,g F A J 33 

Extension of the doctrine in modern tunes In modern times and in 
more complicated relationships of society which have been growing up the 
doctrine of estoppel has been considerably extended in application beyond its 
more ancient limit and especially in reference to the mercantile and more 
general trmsactions of mankind It has been re=ted too, less upon technical 
grounds, than upon the broad basis of good futh and personal honesty — and 
the principle is to hold men to those representations whether written or un 
written,— whether by word of mouth or of conduct — whether intentional or 
unintentional, — upon the faith of which others have been induced to act to the 
change of any previous position In a case win Ji has alwiys been regarded as 
a leading one on this subject, that of Pud aid y Seats , 6 Ad A El, 496, the law 
141 
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S 115 h thus tint down 1i> fon/ Auniuii f J ' Hut the rule of lavt 11 clear, t^k 
whiro um b) hi* word* or totidtn .1 wilfully « i nnolhi r to Inline theexts* 

Unu of it u ttim *<titi of thm^n ami induct « iuui lo ml on that hi lief, w 11 D 
alltr his own t>riviou» j»> iiton tin fnrmi r u c mclu h*d from nv rnng f ' l S* l[l3 * 
tin. liUtir u ditliniit sinii of linnet ih ixhIiuj. at tin Mini time * f** 1 
Kimowhu latir us of (htj) \ Util* In \d A If 1M» which m*j w 
Lit* dus in npp< uilix to J’lckard v V ir< /»>»,/ /Viiiihiii adhd /'jrictrt/ V 
inn « w is in m> mind it tin turn of tin tn il md the principle of 'h** 
cw mill Ih. am mom tiro ill) lli m it is tin n lud down V r at */» 

who in i,h^i utli or ctilpahlv nUii<I' by umi allow-* another to contract on ‘"fi 
fwth iml uudf r tnndiu^ of ‘ fict which ho tin contradict cannot uft*rwaruj 
dispute tin fact m m at lion n^un t die |hhou whom In lues himself ft -1 1 ^ 
m deeming Ih* fornnrcti it will In oh irvi-d mi^ht po* dd) by 

tlio cxprtdsion wilfull) cai»s« almost to unpl) a friuduluit ripr*i»«.ntitioo 
onl) and to limit tin iipplicunni of the doctrine to lint slito of tilings whils 
tile lllltir < \Umls it to i rlst of nn r*. oiin i\i nilnict or pi* lie ilcquio ccncc , 
and that not culpahh mrr*J> in the nioro obnoxious en* of the term hut 
even ni»gli 0 int and a good di d of di an ion has arisen ns to the precise lmut 
of tho mu» ft n now howtur * uldi-hod lint the word ' wilful m to Ik. tin 
drr tood not ill the ciHe of intcntiomU) hut pricticdl) deceptive Qoodat 
Cl V»I 

I ho discua ion of llic proposition ns hud down bv lord Denman camo 
before the Court in tlio case of l iceman \ touke A lx H b'»l, whop ford 
II cnihjdalc m delivering the judgun »t after adverting to the rulo as fuddown 
by Lord Denman thus cointnrnUd on it — W In the r tint rule has been correetf) 
acted upon b) the jury in all the reported eft es m which it Ins been applied 
is not now tho ipieslion hut the proposition contained m the rule itself as above 
laid down in the case of Ptrknrd v bent* must ho considered astsUbh lied Ily 
the term wilfull) howeicr in tint rule we mu t under land, if not that tho 
part) represents that to he true which lie knows to ho untrue it ie ist, that ho 

moans his representation to bo ucted upon » and that it h icted upon accord 
mgly and if whateier a m m s real intention may be bo so conducts himself 
that a reasonable man would tike the repre enUtiou to be true and behove that 
it was meant that ho should act upon it, m«l did act upon it as true the part) 
making the representation would be e<ju illy precluded from contesting its truth, 
and conduct, b> negligence or omission where there ts a dut) cast upJn c 
per on by usage of trade or otherwise to <ii close the truth, may often hue the 
same eflect As for instance i retiring partner omitting to inform Ins customers 
of the fact in the usuil mode that continuing partners w« re no longer authorised 
to act as his agents ia bound b> nil contracts made b) them with third p* r&ons, 
on the futh of their bcuv so authorised laid U cnsbfdale s slitemeut of the 
law was renewed b) Loidiampbell L J m llouard v Hudson A LI A, B1 1, 
where he caul Now I accede to the rule laid down in Piclard v Sear*, ami m 
Nceman v Cool e If a party wilfully makes a representation to another, mean 
mg it to be acted upon and it is so acted upon that gives rise to what is called an 
estoppel It is not quite pioperly so called but it operates ns a hir to receiving 
evidence eontraiy to tint representation as between those parties Like the 
ancient estoppel this conclusion shuts out the truth, and is odious, and must bo 
strictly made out Tho party setting up such a bar to tlic reception of tho truth 
mu t show, both that there was a wilful intent to make him act on the faith of 
the representation, and that he did so act ’ 

Though Lord Campbell in enunciating the proposition ho was laying down, 
makes use of the expression ‘wilfull), it will be noticed that ho adopts the 
exposition of the law given m the later case of Freeman y Cool e, which in e/Iect 
expounds the word wilful to moan simply intentional, —and this probably, 
actOrdmgK, was what Lord Campbell intended to convey In the same case of 
Iloitoid v Hudson too, Air Justice Ctomplon, m addressing himself to his part* 
cular expression, observes — The word ‘’wilfully winch is used in the judff 
ment in Pickaid v Sears, has been well commented upon, m the judgment in 
Pieeman v Cooke, As the rule is there explained, it takes m all the 
important commercial cases, in which a representation is made, not wilfully m 
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any bad sense o£ the word not maloammo, or with the intent to defraud or § 115 
deceive but so far wilfull}, that the part} making the represent ition on which 
the other acts, means it to bo acted upon in th it wa> That is the true criterion ’ 

Of course, the principle was equnll} applicable whether m a Court of 
law or one of cquit} In Money v Joiden, 5 H L C 185, Lord Cianuotth 
L, C thus observed ‘'Well known in the law, founded upon good faith and 
cquit}, a principle equilly of Law and of Equit}, if a person makes any false 
represent Uiou to another, and tint other acts upon that fil&e representation, the 
person who has made it shall not afterwards bo allowed to set up that what he 
•uul was false, and to assert the real truth m place of falsehood which has so 
misled the other Ihisisa principle of universal application and has been 
particularly applied to cases where representations have been made so as to 
state ihc property of persons about to contract marriage, and where, upon the 
f util of such representations, marriage has been contracted There, the person 
who has made the false representations has in a great many case" been held 
bound to make his representation good M And in a later part of his judgment, 
he thus adds — “Theso principles are plainly and perfectly intelligible, and 
quite consistent with good sense and I should be in the last degree sorry that 
any opinion or decision to winch I am a party, should add to a notion that I, 
in the slightest degree question their propriety Nay, more I tlnuk that the 
principle has been carried, and may bo carried much further, because I think 
it is not necessary that the party making the representation should know that 
it was false, no fraud need have been intended at the time But if the p irty 
has unwillingly misled another, }OU must add that he has misled another under 
such circumstances that he had reason ible ground for supposing that the person 
whom he was misleading was to act upon what he was saying It will not do 
if ho merely said something, supposing it to be quite right, and then that some 
stranger, having heard and icted upon it, should afterwards come to him to 
make it good The whole doctrine was very much considered at law, for it 
is a doctrine not confined to cases in equity, but one that prevails at law also , 
md there are, in fact more cases upon the subject at law than in equity ” 

The cise of Money v Jot den, supia, w is decided originally by the Master 
of the Rolls An appeal w is then preferred before the Lords Justice , and 
finally it came before the House of Lords But up to this point, — (the doctrine 
as laid down by Lord Ci anuotlh )— both in the lower appellite Court, and on 
tno final appeal in the House of Lords, there was no difference of opinion among 
the Judges Lotd Cranuorth however who on the original appeal to the 
Lords Justices, and before his promotion to the Chancellorship was sitting as 
one of them, both on that appeal ind the one to the House of Lords, look up 
the point that the doctrine under discussion did not apply to a case where the 
representation was not a representation of a fact, but a statement of something 
which the part} intends or does not intend to do And Lord Brougham on the 
appeal before the Lords adopted that view of the case She slid his Lordship 
(referring to the lady the effect of who&o statement w is the isaue in the cause) — 

‘simpl} stated what was her intention, she did not misrepresent her intention 
and I h ivo no manner of doubt that, at the time she m ide that statement, she 
had the intention which t is stated she professed ” 

This distinction did not prevad in the original appeal before the Lords 
Justices hecause having been dissented from by Loid Craiucorth s then co 
adjutor, the Loid Justice Kmqhl Btuce and being opposed to the vipw taken 
of the case by the Master of the Rolls, Sir John Romillg on the original hearing 
before him, the first appeal th it before the Lords Justices, only terminated in 
the upholding of the original decision and the negation accordingly of this 
distinction When the case, however, got to the Lords, on its second and final 
appeal, Lord Cramcorth then raised from Lord Justice to be Gh mcellor found 
a supporter for bis view m Lotd Biougham, and, though ho had at the same 
time an opponent to it in Lord St Leonatds the late Chancellor these being 
the three Lords by whom the appeal was heard Lotd St Leonards was in the 
mmont}, and the ultimate decision was accordingly in conformity with the 
opinions on the point of Lords Cranaotth and Brougham Had Lotds Cran- 
tioith and Biougham dimply meant to speak of that which a party hela out 
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S 115. jh n *m r. matt* r of mu «Uoh rr* rtiu^ ta firing If tin* pow# r to ch Ins win! 

it would 1 m dilhcuU to «lt pun tin ir coiit< uliou lk»ih how irr, m thr 'Urms 
n» whnh tin v tit. tli< prujHi iiiun wutild hj»j»i ir to cirrv u furllur am* , "V c 
tint tin ir nil tnt« nittin, it mi) l»« {m rmitl* «! mull Immnnit), to doubt tbi 
oumlnis'4 of llu* \u w nn<l urlunl) m domj, «<> \\i tir< in prill) guodcompiny, 
for if it Ik nupporhtl l»j lout* ( uinuotift n n > 1 I rough nu on tin* otic siJ> J ,a 
tho otlirr it w m opi*o-, il to tlmt tnk« n !>) ih< Mini/ r of the Hull 4 . < *i r J°' in 
hunulhj tho I tad fuihce Amj/if Ilrnee and / ord St lontarh, mill with tt* 
fiti net. to nil lime of whom ti ma> l» mid that iiimn an more conurunl 
with tho j,n ai pruuijih-t of ri|iul> Indiod thou„h the jti«lj,nion t of tin Court 
of 1 i-*t ri ort tlx <ht.ituon j»r« <»{<<} th* KmiMiImt anomalous etflto of tlun- s 
of Ikiiij, cnrruil in n omclim* of tlir* ( lodges h> n nmjorit) of one onl), while, 
hul all tho h\( Judge-* lit whom it win con icutucl) In ml, broil tlun? 
bitting to^itlur to d«-ud< it would ha\o Inin lost b) it minnnt) of two out 
ofiivo, bo that wlnh tho «la suitunt Judge* n* n hod) win cirtaml) on Mich 
a ijuobtioi), not wftrior to tlu as < tiling onr it uni tho numerical minority 
which ultimnul) pnv tiled owr tho mnjoritv Moreover on tho hearing in the 
lord* Lvid M Leonard i tnUnd hi-* protest mo*i mcr„itie ill) again t thn 
iloctrinc G owlet e / t *»*>*> \ our LonMnp* Mid lord &( Leonards * aru 

asked to cornuler that a rtpn -*i ntation of an mt< ntion w not a hmdinj, net, and 
tlut )ou innnot misrprost nt uh it) on intend to do Itut if you dftlnro jour 
intention with reftrente, for example to n marring)*, not to enforco a given 
right, and the in irrin n a t ikes pi ico on that declaration. I submit that in point 
of Jin, that is a binding under! (king ’ Ind ho goes to cita various uell 
established authorities in support of his view Tho ca o presented much conflict 
of evidence \nd can hardly lie said to involve tho decision of tho quo turn in tho 
nirticuinr form assigned to it b) tho pi-n B M wo have quoted, from tho 
judgments of Loidi Cianuorlh ind Brougham, and it may it is submitted 
bo considered, according!}, to have been 1< ft as an open one Indeed on a closn 
anal) sis of Uio ease, wo think it will bo found that applying tho judgments of 
these two learned Lords on tho leg d point to tho facts on I> which they (parti 
cularly lord CtanuortU J treated tho evidence as catuohsbing tho broader 
proposition apparentl) which, according to tho report, was bro veiled by them 
went bejond the exigency of tho deci ion, and might accordingly be «o far 
fnirlj treated as obiter, if indeed, it vv is tho intention of tho two leirned Fudges 
to carry that proposition quite s> hr as their language might ascribe to them 
The tise so far as it requires to be told to ea plain the discussion was simply 
this — A lad) (a fain ly friend at tho time a spinster of some m itunty of age), 
had in her possession and belonging to hpr a bond to which n >ou»g gentle 
men about to bo married was a p irtj as an obligor with others , but sho had 
alrcul) often avowded, that under certain peculiar circumstances in which tho 
bond was given, and her regard for tho youth it was her intention never to 
enforce it agunst him In this state of things sho was applied to by tho „ontle 
man and his friends on tho oceision of tho m linage an 1 with reference to tho 
ill am igo arrange men ts more formally to release tho obligation and give up tho 
bond fins, however she declined to do si> mg that tho document itself might 
bo required should she wish to enforce it against the other parties but that sho 
had no intention of ever doing this as agunst the O entloman in question 
Ibis was tieatcd by the family as a practical release and the marriage 
took place accordingly The lidy subsequentlj got herself married and 
an action was afterwards brought, in the name of her husb md and her elf, 
to enforco tho bond against the part) who had under tho circumstances 
detailed above, treated himself as rein ed and married on its futh and 
a suit w is thereupon preferred m equ ty to restrain the action at law being 

the suit to tho proceedings in which wo have been addressing ourselves Ihe 
judgments of Lords Cianuoilh and Brougham were necessarily founded on their 
own view of the evidence and it was this as stated b> Lord Ciamioith himself 
and adopted by Lord Biougham “I repeat that I do believe th it sho often 
and often told tins young man that she would never enforce this bond that I 
believe she sud this over and over a e am 1 now mg tint it would come to hi 
ears but that that was all that was said either expressly or impliedly, and said 
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with the qualification, I will not give up my right to tho bond , >ou must trust S II 5. 
to my honour” Now this would ilmost ippear to hi\o reserved to tho lady the 
power of ch mging her nund and whether it were the correct view of the evi 
(ionco or not, might posaiblj in itself be sufficient to warr in fc the judgment 
ultimately passed by Loids Cianwoith and Brougham At all events it falls, 
it is submitted somewhat short of in\ol.ing the broader proposition ascribed to 
them as the basis of their conclusion, — while, if so it would fail to disturb the 
general course of decision winch has been pointed out According to Lord 
Cianttotlh, what the lady intended to be acted on was not her intention, but tho 
chanco that «be might never change it If there were to be any thing to trust 
on it was her honour simplj that she would not change, with the reservation 
that sho might, if she clio-e, for she express!} reserved to herself, her right to 
the bond It was a reed to lean on, which might be hrohen not a staff which 
would not Ooodeie Ev 5 >7 But it has been held that in order that a re 
presentation may operate as an estoppel it must be a representation of an existing 
i ict and of not mere intention or future promises Al«o estoppel, does not 
confer an> title but is merely a rule of evidence which prevents one party from 
denying the existence of a fact which he represented a» existing and upon which 
representation another pirson had been induced to act to his detriment Hindu- 
stan Co-opaatue Society v Secretary of Slate, DC C 989 A mere represents 
tion of an intention cannot amount to an estoppel An estoppel mu*t bo a 
representation of an existing fict If binding at all a representation de fuluio 
muot amount to a promise Dhundo v EcsJiab, 7 Bom L R 179 

Estoppel in equity Tho modern or equitable estoppel is founded 
upon representations and arises out of contract or relations analogous to 
contract Caspar, Estoppel p 18 The general principle underlying equitable 
estoppel is thus lud down "No body ought to bo estopped from averring 
the truth or averting a just demand, unless by bis acts or words or neglect 
his now averring tho truth or asserting the demand would work some wrong 
to sonio other person who has been induced to do something, or to abs tun 
from doing something, by reason of something said or done or omitted to say 
or do” In ic Collie, L R 8 Ch D 807 (817) So “when a person makes to 
another tho representation ‘T take upon m>self to say such things do exist 
and jou may act upon this basis that they do exist' and the other man 
does really act upon that b isis, it seems to me that it is of the very essence of 
justice that between those two parties their rights should be regulated by the 
conventional state of facts which the two parties agree to make tho basis 
of their action’ Per Loid Bind burn in Burhimhaio v Nicholls , L R 3 
App Ca» 1004 (1026), C asperx, Estoppel 19 It is a principle of natural equity 
which must be universally applicable that where one man allows another to 
hold himself out as the owner of an estate and a third person purchases it for 
value from the apparent owner in the belief that he is the real owner, the man 
who so allows the othpr to hold himself out shall not he permitted to recover 
upon his secret title, unless ho can overthrow that of the purchaser by showing 
either that be had direct notice, or something which amounts to constructive 
nottco of the real title, or that there existed circumstances which ought to have put 
him upon m enquiry thaL if prosecuted would have led to a discovery of it” 

Ma~ct v Mau ni/ Qyi Ntjo U B K (1892 1896) Vol II 376 Equitable estoppel 
is not applied in favour of a volunteer Loietlw Loiett, 67 L J Cb 20= (1898) 

1 Ch 82 

The section whether exhaustive of all kinds of estoppels In Ganges 
Manufacturing Co v Souiajmull 5C 669 Up 678, Garth C J said “It has 
been further contended by tin- appellants ibat ss. 115 to 117 contained in 
Chaptci VIII of the Evidence Act lav down tho only rules of estoppel which 
are now intended to bo inforce in British India, that those rules are treated by 
tho Act as rules of evidence, md that b> s 2 of tho Act, all rules of evidence 
aro repelled, except those which the Act contains But if this argument were 
well founded the consequences would indeed be serious The Courts here 
would then be debarred from entertaining any questions m the nature of I 
estoppel which did not come within the scope of as 115 to 117 however impor- 
tant these questions might be to the due administration of the law The 
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s 115 frill u,} of tho argument is hi supposing lint all rules ol c topptl nro al o rules 
of evulinu llu cimUnunt m s 110 h, no doubt, in one tt n <*, a ruto of 
tutUtta. It « founded upon ibo well known dounno hud down in f'lcUnl 
v betrs b A<1 d, L io') ami other cn us tint wluro u man has made a 
ropri aont ition to nnotlu r of a particular f let or *t itn of i lruuinUinua and has 
Hurt by Hilfullj imiuud tiint otlur to net upon tlmt re oriental ion ami to alter 
)»»* own previous position In is estopped naagum-t th tt pi r on from proim? 
lh it llu. Civet or tale of ciremnstUH.es was not true In such n eve the tula 
of estoppel In tom s bO far n rule of i\nli net tlmt « \ idenco is not ndim* iWc 
to disprove the fact or frtato of uruuu Linen nlmh his been r» prow nted to et\ t- 
lint <‘c toppds in the wnue in winch tlin term is used m I nj,hsh lfgd 
phmsoolog}, nro ninttrrH of infinite variety nml arc hj no im in 8 confined to 
tho suliji i ts which arc eh lit with in Chapter \ III of (Jio Lvulenco let i nnn 
mi) he estopped, not onl> from giving particular evidence hut from doing 
acts, or relying upon anj pirtieulir urguimnls or contention, winch tho ruka 
of equity and „ood conscience present Ins using na agmnat ins opponent. A 
large number of w-ts of tins kind will Iw found collected m tho notes to Doc v 
Qlntr 2 Souths L L bth Ld p 773, nnd wlntcier the truo mnimv of 
section 2 ol tho Lvidence Act may be as regards estoppels which prevent per on 
from giving oudencc wo aro elcftrl) of opinion tint it does not dobir tho 
plaintiffs m this cue from n\ tiling them dies of thur pre enfc contention as 
igt n&t tho defendants ’ Siimltrl) m hupchand Ghosh % Sanrsuar C/tandta 
3d C 915 at p 921 ~ 10C \\ N 717=*d U L J G29 Ifr Jiu,i,eo Woodroffc 
sud u lhis is admittedly not a ciso of estoppel bv misrepresentation, which 
is do lit with by section 115 of tho Lvidcnco Act. If it is in estoppel at all, 
it is an estoppel by agreement. Sections 11G and 117 of tint Act mention 
eertum well known cases of this kind of estoppel, us tint of tho ten mt, tho 
JiCeinco bailer and acceptor of a Bill of Lxchange flic ca«e does not 
como within anv of these, though it Ins been argued in put on tho 
imlogj of tho tenant a estoppel It his however been correctly submitted 
th it thcoe seitiona iro not eMmustivo of the doctrine of estoppel b) agreement" 
See also Bhavjanla Dcu.ah v Uanmat Bad'faluir, 20 C W N 1335(1310), Gotta 
\ Sdamm 2i Si L J 335, but sec Asmulunncssu v IfarcndraLal 35 C 901“ 
12 C W N 72l« 8 C L J Jl where none of the previous cas>p& wcr« con 
sulereu < I'm s equity differs caeentiwUy from the doctrine embodied m s Hr of 
tho Indi m Evidence Act 1872 winch is not a rule of equity but is a rule of evi 
dcnco that w is formulated md ipphed in Courts of law Whereas tho former 
takes its origin from tho jurisdiction assimud by Courts of Equity to intervene 
in the case of, or to prevent fraud ' Vunmpal Corpoiation of Bombay v 
Sc.cre.tai q of State (oi India 29 B 5S0 = 7 Bom L R 27 When tho pcta<jtpl&, 
of tho law of estoppel, by which the Courts m India ire to bo governed, are 
found in s Ho of the Act there is no need to f ill back upon tho analogies of 
the Mihomedan Law m a ca^o of presumption anamg between tho Hindus 
Ajudhta Chaiidhuri v Chhalui pal, 1 A L J 210“ A W N 1907, 8& 

Uequasites of section. 115 To constitute an estoppel undi r this, section, 
the following things are necessary namely — 

(1) A false representation or concealment of matt rial fact-, , (2) The 
representation must have been made with a knowledge of the f icts (3) The party 
to whom it was made must have been ignorant of the (ruth of the matter, 
(4) It must have bem mide with mtentton that the other party should act upon 
it (51 The other part> must ba\e been induced to act upon it Bynum v Preston 
b9 Tesas 287 = 5 Am St Rep 49 (6) Or acts conduct, or declarations of a 

person, b> which he designedly indues another to alt< r hi& portion injuriously 
to him -elf but it mu t be executeu and not merely executor) Camp ml Cas 
l ol A/, 104 

Declaration, act or omission Ibis section deiU with a case of estoppel 
by misrepresentation Pup Chand v barm* it or, 33 C 915 (921) Under this 
action ^uch misrepresentation may be nude by dec! nation, act or omission 
Tcika bhai y Nalha boat, 28 B 399 (407) ‘ It is i very old head of equity ' said 

Lord Eldon in Lians v Bid neu 6 Ves 183, that if a representation is made to 
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mother person going to ileal in a matter of interest upon the faith of that S 1 lfy* 
representation the former shall make the representation good if he knows it to 
be false ' But the misrepresentation need not be m express terms, and is fre- 
quently scarcely to be described as a misrepresentation at all but may be implied 
from the general conduct of the party making it, and it will be sufficient to show 
that under the circumstances, any reasonable man would be deceived Casperz 
Estoppel, 20 1 see also Pic I aid v bears 6 A A E 4G9 , Cornish v Coke, 8 L J 
Lx 114, Cornish v Abinglon, 28 L J Ex 262 Fieemany Cole, 8L J Lx 114, 

Dixon v ICennaicai/ Co , (1900) 1 cb 833 Foster v Fyne penioon Co , 63 L J 
Q B 50, Sarat Chandra v Oopal Chandra 20 C, 296 The law on the subject 
is thus stated by Breet J in Carr v London and North 11 eslei n Railway Co , L 
R 10C P 347 =44 L J C P 109 — 

“1 If a man by his words or conduct wilfully endeavours to cause 
another to believe m a certain state of things which, the first knows to be false 
and if the second believes in such a state of things and acts upon his belief he 
who knowingly made the false statement is estopped from averrm 0 afterwards 
that such a state of things did not in fact exist 

r 2 If a man either in express terms or by conduct makes a representation 
to another of the existence of a certain state of facts winch he intends to be 
acted upon in a certain way and it be acted upon in that way in the belief of 
the existence of such a state of facts, to the damage of him who so believes and 
acts, the first is estopped from denying the existence of such a state of facts 

‘3 If a man whatever his real meaning may be so conducts himself tint 
a reasonable man would take his conduct to mean a certain jepresentation of 
facts and tint it was a tiue representation and that the latter was intended to 
act on it in i particular way and he with such a belief does it in that wav to lift 
damage, the first is estopped from denying that the facts aio as represented 

"4 If ir the transaction itself which is in dispute one has led another into 
the belief of a certain state of f wits b\ conduct of culpable negligence calculated 
to have that result, and such culpable negligence his been the pioximate cause 
of leidiug and lus led the other to act by mistake upon such belief to his 
prejudice, the second cannot be heard afterwards as against the first to show 
that the state of facts referred to did not exist TI 113 case was approved of m 
the much Inter case of Seton Laing <& Co v Lapone L R 19 Q B D G8, by i 
unanimous judgment of Loid E*her and Lords Justice* Fig and Lopes In that 
case Loid Eshei said "An estoppel does not in itself giv e a cause of action 
it prevents a per&on from denying a certain state of facts One ground of 
e toppel is where a man makes a traudulent misrepresentation and another man 
acts upon it to his detriment Another may be wheie a man mikes a faLe 
statement, negligently, though without fraud md another person acts upon it 
And thcie may be circu instances under which where a misrepresentation is made 
without fv vud and without negligence there may be an estoppel ’ See also 
Coienh '/ v O E hjj Co 11 Q 13 D 77G, Sarat Chandia v O opal Chandra , 

20 C 29G (PC), Exparte Idamson , 8 CU D 807 

In Ca?r v L iC N IP Railicay, L R 10 C P G3 Breet J cltssifics 
ordinary instances of estoppel by conduct under four heads Fraud, In ton 
Lion d but innocent misrepresentation , Toolish but misleading conduct , and 
culpnblo negligence It must not be taken, however, that this clas ification is 
exhaustive , a man s conduct may givo nso to estoppel in infinite number of 
ways Pouell Lv 4GS Estoppel, like acquie cence, is not a question of fact 
but of legal inference from the facts found To create an estoppel it is not 
suihcicnt to find that it may well bo doubted that tho plaintdl would have acted 
m tho way ho did but for the way in which tho defendant had acted. It must 
bo found as a fact that tho plamtitr would not have acted m tho way ho did, 
and that tho defendant by his declaration, act or omi« ion, intentionally can «l 
or permuted another person to believe a thing to bo th it, and to act upon such 
L lief 2\arsmgda* v Ralumabhax, G Bom L Ik 4I0=> 28 B 410 

Intentionally In Pickard v Sears, 6 Ad A L 4G9 at 474, Lord Denman 
said ‘ Tho rule of law is clear that, where ono by his words or conduct uitfullg 
can&es another to believe tho cxi«tenco of n certain state of things ami induces 
lnm to act on tint belief, so as to niter lus own previous portion the former 
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S 3 1 5 13 concluded from a\ erring against Ujo latter a different state of tilings as exioi 

nt the bame time ” flic rule aa laid down m Pie! aid v Scars , uipra, was <1 
expl lined bv Vail e B in Freeman v Cooke, IS L J Ex 1 14 at p 110 ‘T 
rule \\ft3 found* d on previous authorities, on tho cises of Giatts \ A cy, 3 B 
Ad 313, and Ileane \ hoqer% 9 B A, G 080, and 1ms been acted upon in 
cases since The principle is stited more broadly by Lord Denman in the c 
of Gregg v 11 ells 10 A A, E 90, w here lus Lordship <-ay-5 tint a party v 
negligently or culpably stands by and allows anollur to coutr ict on the futli 
a fact which he can contradict, cannot afterwards dispute th it fact in an let 
against the person whom he has himself assisted in deceiving By the te 
wilfully* however, in that rule we must undeist md, if not tint the pa 
represents that to be true which he knows to be untrue, at lea^t that he me' 
bis representation to be acted upon, and th it it i-> acted upon iccordingly , and 
whatever n man sred meaning may bo he so condjcts himself that i reason) 
man could take tho representation to he true and believe tint it was me 
that be should act upon it, and did act upon it as true, the pi 
making the representation would be equally precluded from contest! 
its truth ami conduct by negligence or omission when theie Us a duty c 
upon a person by usage of ir tdc or otherwise to disido e the truth, may oft 
have the same effect— as, for instuice a retiring pvrtner omitting to inform t 
customers of the hrm, in the usuil mode that the continuing partneis were i 
longer authorised to act as his agents, is bound by all contr it ts made hi the 
with third persons on the faith of their being authorised In I/oaaulv IIiu/so 
2 El & B1 1 ,Ciovi])tonJ said ‘ Tho word ‘wilfully winch is used in the jud 
ment of Pickaul v •Ssars has been well commented upon in the judgment 
l'\ee>nan v Coo/e As the rule there explained, it takes m all the import u 
commercial cases in which a representation is made, not wilfully in my bi 
Sense of tho word not maloammo, or with intent to defraud or decern but so / 
W ilfully that tho p irty making tho representation on which tho othf r nets mean 
it lo be acted upon in that way Hint is the true criterion* See Mad tin 
Chunder v Law, 13 B L 11 394, Count) \ / v Great Eastern Itailuag co U C 
II D 77G, Selon Lavig d, Co v Lafone L R 19 Q B D G8, Cornish ^ 
AbingCau d if d. N 519 So there is no ground tor the suggestion th it th 
person making the representation which induces another to act must lie in 
lluenced by a fraudulent intention Sarat Chunder v Gopal Q hundei, 20 C 
298 In the above casp, commenting on the ca-.es, of Gamja Sahdi \ Hi ra Siiiij, 
2 A 809 and that of Vishnu v hnslinan 7 M 6 Lord S hand ‘-aid “In th 
former of these cases it was 1 ml down by a majority of the Judges that if tin 
clement of fraud be wnnling there is no estoppel The latter case was om 

m which an adoption hnv mg taken place, the alleged adopted son claimed to se 
aside a deed oi gift of cerium property by his adoptive father, granted by lull 
late in life in favour of a stranger (In that case al o) the Court seem3 t< 
have taken the view that m order to create estoppel the representation foundci 
on must have been made with an intention to deceive, and an opinion wa< 
indicated that tho livv of estoppel under the Indian Evidence Ac* in some 
respects differed from the law of England It was there said (7 Mad 8) Ihe 
term intentionally was no doubt, adopted advisedly By the substitution of il 
for Iho term ‘wilfully in tho rule stated in Virluird v Sears G A A L 169 ami 
evpkmcd m freeman v toohe, 2 Exch Cil ind Cormsh v ibinglon 4 H 
>19, it was possibly the design to exclude cases from the rulo in India to which 
it might bo applied under the terms in which it nas been stated by tho Englisii 
Courts Their Lordshins are unable to agree m tins view On the contrary, 
ns the rule bad been moduiul in England by there sub titutmg tho word ‘niton 
tionally* in tho rulo established for tho word wilfully which hul been 
previously used it seema to their Lord nips tint tho term ‘intention illy* was 
used m the Lvidcnco Act for tho purpo o of declaring the law m Indu to be 
preei-ely that of tho law of England A person who by lus declaration* 
act or omi sion, bid cau-ed another to believe a thing to bo true and to act 
upon that belief, mu't bo held to liavo done to intentionally* within tho mean 
ingcf tho statute, if a reasonable man would take the representation to he true, 
and believe it W w meant that he should act upon it And to tins view cfltcl 
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was given in the else of Co) msh v Abmgtott, supia and the later cases” S 115 
‘‘Estoppels may arise on various grounds,” says Biett M R in Seton v Lafone, 

Jj R 19 Q B D 68 “all ot which the judgment in Can v North Western 
Benin ay Go , L R 10 C P 307, endeavours to state and each of the grounds on 
which an estoppel may arise, there stited, is intended to be independent and 
exclusive of the others An estoppel does not m itself give a cause of action 
it prevents a person from denying a certain state officts One ground of 
estoppel is when a man makes a fraudulent representation, and another man 
acts upon it to his detriment Another may be where a man mak^s a false 
statement negligently though without fnud, and another man aUs upon it 
And there may be circumstances under which where a misrepresentation is made 
Without fraud and without negligence, there may be an estoppel ’ While it is 
not m all cases necessary to show actual knowledge of the facts o the part of 
the one against whom the estoppel is claimed, it should at least be shown that 
the declarations were made under such circumstances that ho ought to have had 
such knowledge or thrt they were made negligently and iechlesslj Eians v 
Eduaids 13 Com B 777 He cannot urge as an excuse, that he lnd forgotten 
them When a person through misapprehension ignorance or inadvertence, 
does acts or makes declarations which mislead another to Ins injury, but when at 
the same time there is no wilful deception or culpable negligence and no 
intention that the representation should be acted upon as true by the other 
party and when nothing accompanies it that is equivalent to a promise that the 
representation is true the person making the declarations or doing the acts is 
not estopped from proving the truth against the party thus mi led It follows 
that there is no estoppel when the declarations are made in good faith and in 
ignorance of the real facts — in other words, when made innocently and bj 
mistake Bui r Jones § 277, Muhammad v Golalchand , 20 P L R 1903 
It is not essential that the intention of the person whose declaration, 
act or omission has induced another to act or abstain from acting, should 
have been fraudulent or that he should not have beer under a mistake 
or misapprehension Ilelan Dasi v Duraa Das Mundal, 4 C L T 423 
Under this section not merely may there be active inducement on the part 
of the declarant of a belief in the mind of another person but it 13 enough 
if declaration is such by which the declarant m the ordinary course permits 
some body else to believe in the truth of that declaration and to act on th it belief 
Barkat AU v Prosonm Kumar, 33 C W N 873 = A I R 1929 Cal 819 It i 3 
not necessary, according} to law as at present received that there should be any 
fraudulent intention established in connection with the misrepresentation which 
is the subject of estoppel Balbir v Jugal, 3 Put L J 454=46 Ind Cos, 473 

Who can take advantage of the represeatatioh Only the peroon to whom 
the representation wa3 made or for whom it was designed can avail himself of 
1 A person who receives, statements at second hand, not intended for him, 
clearly has no right to act upon them Indeed it is equally clear that a mero 
by slander who has overheard n statement made to and for another his no 
better right to act upon it than if it had been commuiucitcd without authority 
to him , and so it has been decided If however, the decl iration was intended 
to bo general ■ then, it seems that one who did not hear it, but to whom it w is 
made known directly afterwards, or within the time to be allowed for acting 
upon it, may act upon it This should be the limit of the law more than that 
would bo to make a man responsible for an act not his own or that of his 
agent. Bigclou) on Estoppel, Gtb Ed page 708. Only such person can take 
advantage of a representation for whom it was meant Jogesh Chandra v Enlaz 
Ah > ALB 4927 Cu! 34=97 Ind Cis 623 Estoppel applies not only in 
favour of the person induced to chnugo his position but also in favour of a 
transferee of such a person Bhavja Lai v Shco Gobmd 7L R. 213 (Rev ) 

Joqannalh v Sued ibdullah, 16 V.L.J 576=43 Ind Cas 770=22 C \Y X 891 
(P G ) When pie 1 of estoppel isavailable to the decree-holder it 13 likewise available 
to the purchaser at the auction sale Sicammatha l allala v DarmaUnga, (1917) 

M W 2s SS Parties who, by false representation*, induce others to enter into 
contracts are estopped from afterwards falsifying their statements, ani if 
necessary may be compelled to maU them good W Ii 1SG4, 11 
U5 
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It is not necessary that the representation should be false to the knowledge 
o( the party making it, though in the e irly cases tins appears to have been the 
law provided that (1) it is mten led to be acted upon in the manner in which 
H was acted upon or (2) the person who makes it *?o conducts !nm-elf that a 
reasonable man would take the representation to be true and belie ve^lhat it 
was meant that he should act upon it in the manner Ilalsburi / Vol 13 § 310 
How a representation may be made 1 he form of representation may be 
oral or written Oil * Try v Ilanmanda s 11 11 57 Where there is no 
representation a partj cannot be e topped Damodar v Choudhunj, G9 Ind 

Cis 131 = 1922 JP C 319= ICE \V 602 A representation to form the basis 
of an e toppel may be made by statement or by conduct , and conduct includes 
negligence Halsbui y Vol 13 p 377 , P ennnn v Cool e 2 Ex Ch 034 


Representation must be of existing facts A mere representation of an 
intention cinnot amount to an estoppel White Church \ Caianagh (1902) 
A C 117 (1 H>) An e toppel mu«t be a representation of an existing fact 
Dhaudo Qound v heshab Dhatloi 7 Bom L R 179(181) Section 115 of 
the Evidence Act requires that to crc nte an estoppel there must be a represents 
tion by means of a declaration act or omission th it a tiling is true * e that the 
representation is a3 to some Mate of facts alleged to be at the tune actual/y in 
existence If the representation relates to a promise de fiiluio it can be binding 
not as an estoppel but as a contract Jelhabhai v Xathnbhai 23 B 399 (107) 
This ca e followed tbe rule laid down by Loul Macnaughton in Geoige White 
Charch Ltd \ Caianagh (1902) A C 117(110) where Hisiardship said ‘Ihat 
is not a representation of an existing fact If it is anything it is a promise de 
futuro, whit n cannot be an estoppel bee also Maddison \ At Jet son 8 App 
Ca 467 (473) In Aldeison v Maddison L It 5 Lx D Stephen J aim 
Besides these there is a class of false repre entations winch have no legal effect. 
These are ca-es in which i per on excites expectations winch ho does not fulfil, 
as for in Lance, where a person leads another to believe that he intends to make 
him Ins heir, uid then leaves his property awry from him Though ••uch, 
conduct mnj inflict gre iter ’oss on the sufferer than almost any breach of the 
contract, and may involve greater moral guilt th m many common frauds, it 
involves no legal consequences unless the person making the representation 
not only excites the expectation that it will be fulfilled but legally binds himself 
to fulfil it in which case he must as it eems to me contract to fulfil it See 
nLo Jot den v Money 3 H L C 183 Cih ensLxtnl of Louisiana \ First 
National Ban! of ben Orleans, L R 6 L iU A 3o2 Bigelow 6 th Dl 6 37 
Saiksh v bechat 4D l L I 67 In te U irhham (1917) i4 1 L R 159 
Jan field* B Co v Qaiilnci lul L T 238 (2t>9) Ma Bail v Mg Po 19 Ind 
Cis 3s3, BajiatUf a Bhngunn llOC fill 1/ Ei og v Diogheda llaibour 
Commissioner 1G \V U 11, C hadutcl v Manning A C 211 X lie 

doctrine of estoppel bv representation is appliciblt to «omc shite of facUs alleged 
it the tunc to he in existence and not to promises tie futwo winch if binding 
U ill must Ih> bimiin n as a contract Dei ibai v Digabhm 89 Ind Cos 164, 
Hindustan Co opcralne v Vcy of Slate A I II 19 40 C, iL 23S lhe principle 
of estoppel m paia in mg from a per on s conduct Ins no application where 
the state of things which it was sought to conclude tliat person from denying 
was i future shite of things 1/ JtOg\ Diogheda Hnrhitr Commissioners 16 
W 11 31 In Mcddison v Alter sun 52 I T Q. B 737 = 3 App Cns 471, 

I old ahrlharnc saul I have alw iys under tood it to hive been decided that 
the doctrine of estoppel by n presentation is applicable only to repre entations 
is to some slate of facts alh^ed to Imj at the timo lctudlyni exigence and not 
to promise du futuro, which iflundiu n at nil, must l>o binding as contracts ' 

A representation as to i future cour^o of conduct cannot crcato nn e toppcL 
White Church (George) Ltd \ Caianagh, 71 L I K B 100= (1902) A C 117= 
h5Lr 119, see also Ma I an v Miunj Po Chet, U B It (1916) 1th Or 143 — 

U I ml Cu< 

Estoppel, whether should be pleaded. An estoppel in pais need not ho 
111 i/ 1 in order to make it obligatory CiiiRmy Juana Imu, 2 M II C lw 

u li a man were to repre 'em mother is Ins a^ent, m order to procure a person 
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to contract with him ns such, and this person were so to contract, the contract 
would bind tbo principal equally with one made by himself, and no form of 
pleading could leave such a matter at large, anil enablo tnc jury totieatitas 
no contract. F/ccman v Cool e t 2 Ex R 660, Taylot § 92, see also Sanderson 
v Collman, 4 M & Gr 200, Flennuiq v Bank of New 7caland, (19(J0) A G 
557 The rule of estoppel is n rule of evidence and should be pleaded with sufiv 
cient clearness Abdul Rahim v Basira 61 Ind Cis 807 = 6 P L J 273=2 P 
L T 55b A person invoking the plea of estoppel must clearly plead precise 
facts which led him to believe th it his transferor was the real owner and must 
show the precise nature of the inquiries he relied on Ram Samp v Maya 
Shanfar, 43 Ind Cas 556= 33 P W R 1918=46P R 1918 Where plea of 
estoppel ts not ^et up in the pleadings or issues it cannot be availed of later, 
because estoppel is eminently a matter of pleadings Pappamnal v llameln 119 
Ind Cas 152= AIR 1929 Mid 467 The question of estoppel is a mixed 
question of law and fact Ragmdas v Kara Jcsaug 6 Bom L R 680 No 
question of estoppel by acquiescence can possibly arise where a person has built 
a house on another s lind in the 1 itter s ibsence and when the plea of estoppel 
is not raised in dcfenco tho Court can rightly reject that argument Dnarl a v 
Sanlatha 94 Ind Cis 307, but see itoalal v Palm am 80 Ind Cas 946 = 1925 
Nig 946 A question of e-toppcl can only bo riisod by pleading Purgan v 
Dhanpal, 52 Ind Cas 739 Shall h Ibdul Rahun v Ml banra 6 Pit L J 273= 
2 Pit L T o56=61 Ind Cas 807, Ram Sarup v Maga Shanhar 46 P R 
1918=45 P L R 1918=33 P W R 1918=43 Ind Ci« 556, Prasanna v 
Badulla, 47 Ind Cas 935, Chandi v Samla, 22 C W N 179 

Onus of proof To entitle i plaintifi to recover from a defending on the 
ground of estoppel a loss occasioned throu 0 h Iculpable neglect on the part of 
the defendant, the plaintiff must prove thit the negligence complained of 
occurred in the particular transaction in which his loss arose and ilso 'that such 
negligence w is the proxtoi ito, direct or real caus^ot the loss Longman v Bath 
Elcclno Ti am ways, 74 L J Ch 424 = (190 j) 1 Cb 646 A person who relies on 
an t- top pel by negligence must show that he was led into tho belief on which ho 
acted to his detriment A solicitor was ordered by his client to inve tigato tho 
title to and prepare i convey moo of property uljoimng his (the solicitor's) 
property In the conveyance a sm ill poition of the solicitor s property was con 
fused but the client did not behove tint he was buying tho small portion in 
que-tion lhe client subsequently brought an action claiming the land Held 
that the solicitor w \s not estoppod fiom sitting up the truth Bell v Ma/sh 72 
L J Ch 360 = (1903) 1 Ch. 528 = 88 L T 605 = 51 W R 325 lhe estoppel 
must be strictly interpreted and any point in doubt must be decided against the 
estoppd A dial Singh v Aaiaui Singh, 6 Lah L J 45 = 60 Ind Cis 525= 
1924 Lah 469 The onus of establishing facts giving rise to estoppel is upon 
tfie person who pleads it Mitra Sen v Janf i, 46 A 728 , Ahmed v Safizan, 
97 Ind Cas. 897, Buendra v Bail uniha 46 Ind Ca& 474 

When truth of the matter known to both the parties no estoppel arises 
Where the party affected has received timely notice that the representation is 
not true he cannot enforce the estoppel Du ns f on v Paterson 2 C B N S 
495 Sandy* v Hodgson 10 Ad v. El 472 So the party claiming the estoppel 
must not himself have been negligent * Where the condition of the title is 
known to both parties or both have the same means of ascertaining the truth 
there cm be no estoppel Biant v Vngima Coal A 1 Co 93 U S 326 (Am) 
A nouff v Thompson 1G Peiui State 361 He mu t show good faith and dill 
gence to loirn the truth Morgan v Farrcl, 58 Connect (Am ) Camp Rul 
Cas Vol XI p 103 lhis section does not apply to a case where the statement 
relied upon is ni ide to a per-on, who knows the real facts and is not misled by 
the untrue statement 1 litre can bo no estoppel w hero the truth of tho matter 
vs known to both parlies A false representation, nude to person who know* 
it to be fal«e is not such a fraud as to take any the privilege of infancy 
Mohuce Bibcs v Dhat modas, 30 C o39 P C=30 I A 114=7 C W X 441 = 5 
Bom L R 121 E top pel by conduct does not arise where the pirty misled 
had ictuol or constructive notice of the real state of f lets Mating Sa v Ma Kt/ol 


ns 
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S US L B R 1893-1000, 512 Du.ro tan Imj no cloppil whin the truth of the 
matter appears on the fucn of the preen ding fara Isil v Sorobor Singh, 27 
C 107 P 0 - 27 I A it. l 0 W X >.13-2 Bom U It 5 When both pirties 

are equal!} tonu want with l!u» trun slate of facia, it ti absurd to refer to the 

doc trim) of e-doppel Stimtumdhn \ ^uatmnalhn t8 W E. J’ 32— 99 Ind Cos. 

772 — A I II 1!)J7 Mud I'M, mo also Debt I’rusml > Ititjnath , 9'* In<! Cas. 
">85— V I IS 1920 Oudh 500 It lun^oUldl principle of Ian that if a per-on 
either knows a certain fict or is pro-man d in law to know n certain fact 
the principle of i stoppd cannot applj lulluo\ Indra, 91 I ml Ciu 873-13 0 
L j 151 - A I It 192b 0 ltd It 330 Nor loppi I exists where tho other pirty 
knows ihu truth Ptulai/atln v hiisJina Suann 21 L W 330-85 Inti Cis 
8 j 3— A I U 1925 Mail 95— 17 M L» J 022 higthp Pro sad v Rajo h'oir, 2 I’at 
583 — (1923) Pat 177=1 Pit L 1 531 Ami dtnl'wnuit of fact winch is fil*® 
withm the knowledge of both jurtiea will not net \s estoppel foria v Kunuar 
1 j 11 1 A 1S5, m( nl o \ an) alachala v Irunthanathachi, 1923 Mad 508—1923 
M W N 223, William Joel i if Co v Joosab 25 Bom L K 1170, Riijdinhal 
\ Shanmuga (1922) II W N 181 Where A ami B convey property to C 
making lmn believe that tluy nro solo owners of tho property ami O acting on 
tint representation takes the nropertj for consideration A and B are estopped 
from asserting the titlo of a third person to tho properl* oven though C ba3 
transferred tho property to D who was aware of tlio title of tho parties Saroda 
v Qosla, 36 C L J 78 Where tho plaintiff was fully cognisant of his own 
rights and position tho admission of tho defendant? made in a previous suit 
between tho p irties which did nothing to influence cither plmntifTa beliefs or 
actions could not operate as an estoppel in tho present suit Mehta v Dew 
Dilla, 2 Lab 88 = 3 Lah L J 223-C2 Ind Cis GG5 There cannot boa ciso 
of estoppel where the person pleading tho estoppel was put on notice and 
could by reasonable diligence havo discovered what the true facts were Satada 
Piosad v - inanda Mot/, 46 Ind Cas 223 So this section does not apply to 
cases where the statement relied upon is made to a person who knows the real 
facts and is not misled by tho untruo statement Jagamath v Jalkishen Piosad 
1 Pat L J 1G = 34 ind Cas 375 Estoppel does not anso where both parties 
have equal me ms of knowledge both of the facts and of the law Tel Cluind 
\ Gopal Deu 13 Ind Cas 432 = 46 P R 1912 see al o Piasanna Kumar v 
Srilanto Rant, 16 C L J 202=17 C W N 137 1 here can bo no estoppel 
where the whole of the record deed or document, in which the stitement relied 
on is contained, shows the truth Menanji v Secretary of Slate 14 Bom L R 
6 j4 

Estoppel by representation— change of position brought about by it A, 
by word or conduct induces B to believe that n certaio state of things exists, 
and B in that belief acts in a way in which he would not have acted unless 
he so believed and is therebv prejudiced then A cannot in any subsequent 
proceeding between himself and B or any one claiming under B be heard to 
dtn} that that state of things existed But A will not be estopped from averring 
the truth in any other proceeding The estoppel onlj arises in favour of ^omo 
person whom A has induced by word or conduct to do or abstain from doing 
some particular thing Potcell Ev 0th Ed 468 Where one by Ins words or 
conduct wilfully cau&es another to believe the existence of a certain state 
of things and induces him to act on that belief, so as to alter his own previous 
position, the former is concluded from averring against the latter a different 
state of things as existing at the same time Pickard v Sears, G Ad & E 469 
So it is clear that if a person so conducts himself that another reasonably 
draws a certain inference and acts theieon the person so conducting himself 
cannot gainsav such inference Cornish v Abbinqton 4H AN 549 Carr 
v h if jV W Ratluaif Co L R 10 C P 307 In re Blackeley Ordinance 
Co, (1S67) L R 3 Ch 151 Hollins v Fouler L R 7 H L 757, Neuton 
v Liddiard 12 Q B 925 Inie Collie 8 Ch D 817 Horsfall v Halifax and 
Huddersfield Union Banking Co o2 L J Ch 599 Couldret/ v Burlrum, 19 Ch 
D 394 The other party must have acted upon the act or conduct Daniels 
v Ei Ins Co 48 Connecticut, 105, Earl v Sleiens 57 Vermont 474. Before 
an estoppel can take place it would be necessary for the party reljiug on the 
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same to establish that he had been led to do something detrimental lo his own S 115. 
interest owing to tho notion of tho other person Nisai Ah v Muhammad «*, 

119 1nd Ci. d3?= V I R. 1929 Ouilli 191=0 OWN ol9 Whit this 
section mainly regards is live position of the person who has boon induced to 
act, ind tho principle on winch the law rests is that it would bo most inequi- 
table and unjust to him that if another by n representation made or by con 
duct imouuting to i representation, has induced bun to act ns ho would not 
otherwise have done, the person who made the representation should bo allowed 
to deny or repudiate the elfect of his former statement, to tho loss and injury 
of tho person who acted on it If tho person who made tho statement did ‘'O 
without full knowledge, or under error, sift unjndd, it may m the result ho 
unfortunate for him, but it would be unjust even though ho acted under error, 
to throw the consequences on he person who believed bis stitement and 
acted on it as it was intended that he should do lbe main question, m deter 
mining whether an estoppel has been occasioned, is whether tho representation 
lias caused tho person to whom it has been made to act on tho f nth of it 
Sarat Chandra Bey v Oopal Cliatul) a Laha, 20 C 29b (P C) = I9 I A 203 
In deternumug whether an estoppel has been created, tho main question is 
whether the representation has caused tho person to whom it has been made, 
to act on tho faith of it Ilclan Das v Duiga Das, 4 C L J 323 Where a 
i person negligently allows another to contract on tho faith of a fict which 
lie can, but doc3 not contridict he cannot afterwards question such fact m an 
action against the person whom he has assisted in deceiving An estoppel of tins 
kind is not created by a wilful, negligent and culpablo misrepresentation, 
unless the person so deceived does an act in accordance with tho misrepresent! 
tion Anderson v Taylor, 70 P R ISbG The moaning of this section is 
that no declaration, act or omission will amount to an estoppel unless it has 
caused the per-on whom it concerns to alter his position, and to do this he 
must both believe tho facts stated or suggested by it and act upon such belief 
Vary a v Jhmquri 7 A 511 = A W N 1885, 135, see also Solano v Lalla 
Ilam Lal t 7 C L R 481, Jhuigun v Durga, 7 A 878 (r B) = A W N 
188"), 2bQ, A anatehand v Chamch Kunuar, 17 A L J 288 Stitement by 
one of two persons that another is his partner, ho not being so m fact will 
not bo evidence to render tho other lnblc is an ostensible partner, the 
stitement not having been made to the person who seeks to render tho 
other liable, and not hiving come to his knowledge as a matter of noto 
net}, and it not being shown that ho h is icted on the faith of such statement 
Edmondson v Thompson, 31 L J Ex. 207 It is a settled principle of the 
rule of estoppel that in order that a particular dcclaiation, act or omission of a 
certain person may constitute estoppel agunst him, the per&on pleading estoppel 
in his favour must show that ho in accepting the truth of Ins declaration and 
relying upon the truth thereof, has acted upon such belief and changed his 
position to his detriment Ahmad v Safuan, 97 Ind Cis 897 = A I R 192G 
Oudh. 61 Person making a representation cinnot subsequently dtny what 
he represented when the person to whom it was made acted upon it Bengal 
Nagpur Baduag Co v Co Operative Hindustan Banl Ltd 53 C 622 = 97 Ind 
Cas 606 = A I R 1926 CaL 10b9 Where tho plaintiffs made statements in a 
suit inconsistent with those made by their father in a previous suit against the 
same defendants but the plaintiffs did not claim tho property in suit through 
their father and there had been no change in the position of the defendants by 
reason of the prior inconsistent statement tho plaintiffs were not estopped 
Nrtpendia hath v Basanta Kumar 29 C W N 861 = 89 Ind Cas 207= A I R 
192oCU 1195 A tenant desiring to erect pucca structure^ on the leased land 
asked tho permission of the landlord whoso agent in reply wrote to say that the 
lease was a permanent lease and gave the tenant right to errect buildings, but 
it did not entitle him to hold at fixed rate and that the rent was liable to enhance 
ment after proper legal notice and th it pending consideration of a proposal 
to fix the rent permanently, the tenant might commence the hou*»e if he liked 
Held that the statement of the latter was a statement of fact and not an ex- 
pression of opinion, and the house having been erected, the landlord was 
estopped from ejecting the tenant by virtue of this section A II Foibcs v 
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delivering the judgment 1/r Uneer JU said ‘ L-tojipel prevents the pi un tiff 
from ovicUng from llicir holding tho defendants, whom he, the plaintiff, induced 
by his representation and conduct to b< hove th it the) li id a fixity of tenure, 
ilthough not of rent in the lands thnt had been leased to them Jt effect 
to the representation that induced them to uct ns they did In the ca c oj 

Ramsdin v D'/son, L II 1 II h 129 , tho principle which governs this class of 

ci es is suited by Lord htngsdoun in tho following terms — ‘The rule of l a ' r 
applic iblc to tho case appears to mo to be this If a man, under a verbal ngfc® - 
muit with a landlord for a certain interest in land, or wh it amounts to the s ame 
thing, under an expect it ion, created or encouraged bj tho landlord, that he ‘•hail 
have a certain interest, Likes possession of such land with the consent of tho land 
lord and upon the faith of such promise or expectation, with the knowledge of 
tho 1 tndlord, and without objection by him, 1 ij s out money upon tho find, 
a Court of equit) will compel tho Imdlord to give effect to such pro niaC or 
expectation ihi* wu tho principle of tho decision in Oregon f v Si is hall 18 
Ves, 328 and as I conceive open to no doubts This principle has been 
accepted by this Board in the caso of Ihmad I or I\.han v The Secrclarij of Stale 
for India 28 I A 211«=5 C W N G34 Tho exposition of Loid Shawl in 
Saiat Chander Dctj v Gopal Chaudcr Laha L R 19 I A 203 of the rulo of 
equitable estoppel embodied in section 113 of the Indian Evidence Act has been 
quoted in extenso in the judgment of the learned Chief Justice in the present case, 
and does not need repetition lheir Lordships desire to record full concurrence 
with the principle there Lnd down Where the plaintiff was not induced to 
take any action, on the strength of misrepresentation by the defendant, and the 
interest of the pi untilf did not suffer by such misrepresentation estoppel does 
not arise Lalla Piosad v harjhunandan L II 5 All 321 The phrase act 
on such belief means tb U the party must have altered Ins position with ie 
ference to tho subject m liter of the leprcscnLation William Jacl s <C Co v 
Jooiab Mahomed 25 Bom L K H7u A person cannot use as an estoppel a 
statement hy which he has been in no w ly misled or induced to alter to his own 
detriment his picvious position Dhagitan Singh v Daidatiam, L R 3 A 173 
(Rev), Gusaim v Ram Ralha 50 lnd Cas 128, Abdulla latch, 03 lnd Gas 

Before advintagc can be taken of thcdoctnne of estoppel tho representation of 
the part) sought to be estopped and the iction of tho party seeking to estop mu t 
be shown to bo connected together as cause md effect There must bo proved 
first of all a declaration, act or omission on the part of the person sought to he 
estopped, md secondlj that, by such i declaration, act or omission the per on 
seeking to e-top was led to believe a thing to be true and thirdly, that by such 
act or omission the party seeking to estop was not only led to believe a thing to 
bo true which in fact was untrue but to act upon such belief to his prejudice 
RamBoianv Ram Nihoia, 57 lnd Cas 263 see ilso Ginjabai v Sodas n 23 
Bom L R 974 = 58 lnd Cis 394 hannulalv < aid Saha 3P L J 521 = 1 
P L T 516 = 57 lnd Cas 353 Raj ib Hussain v Zing Lajt 54 lnd Cas 963, 
Harlal \ Ba^antaSingh 75 P W R 1918 

Where by his admission of a compromise before the Revenue Court the 
plaintiff induced tho defendant to withdraw his suit in that Court, he is estopped 
from bringing another suit in i Civil Court Gulab v Badhaua, 45 lnd Ca 
331 Before appljing the rule of c toppel it must be shown that a previous in 
consistent statement in some way affected tho result of the litigation in which 
it was made But if the defend uits were never proper parties to the previous 
litigation the) cannot in any way be estopped from pleading somethin,, in 
consisted with their former statement Raghunalh v Sheolal, 13 N L R 09= 
39 lnd Ca^ S49 If a man under a verbal agreement with a landlord for a 
certain mtere t m liw or what amounts to be something under an expectation 
ere ited and encouraged by tho Imdlord tint ho shall have n certain interest 
takes pos'CSoion of such land with the consent of tho landlord and upon the 
faith of such promt o or expectation with tho knowledge of the landlord and 
without objection b> him, la>s out mone> upon the land, a Court of equity will 
com pel the landlord to give effect to «uch promuo or expecLalion iho crown 
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too cornea within the range of this equity Tina equity differs essentially from 
the doctrine embodied m s ll r >of the Indian Evidence Act, 1872, which is not 
n rule of equity but 13 a rule of evidence that was formulated and applied m 
Courts of law whereas the former takes its origin from the jmisdiction assumed 
by Com *s of Equity to intervene m the cn«e of, or to pievenfc fraud There is no 
objection to this equity on the ground tint the interest which a person seeks to 
have in land W is not originally moulded in a form recognised by law the 
Couit can impose such teuns as will prevent that which i Court of Equity 
would regard as fi rad Municipal Got potation o( Bombay v Secretary of Stale 
7 Bom L R 27=29 15 580 A. representation made to i person alter he has 
altered Ins position cannot give rise to an estoppel though if made earlier, and 
acted on, it might have done so Horsfall v Halhfox 52 L T Ch 599 , 
Mkenxie v British Union Go 6 App Cvs 82 109 J bn non v Unnenal 
Manne Insurance Co L li 8 Lull 197 Bell v y lai\h (1903) 1 Ch 528, 
Halsbnry Vol XIII p 381 The mere payment of money under i mist ike ot 
fact induced by the representation in circumstances when them is not the 
slightest dithculty in getting it bick is not such damage or prejudice as will 
give rise to an estoppel Cm v Loudon and North J! estein fail Co 31 < 
Hahiimi Vol 13 p 584 


Estoppel by conduct If the owner of a piece of hud stands by while 
another person proposes to sell the land to a third party ami he does not 
interfere but allows that other person to hold himself out to be the owner of the 
land and to mike a transfer of it he is not to be heard afterwards for the 
purpose of destroying that purchasers title by inserting the contnry J laung 
Saw Jfa Ivjoki L B R (1893 1900) 512 Wheie a party his isserted a certain 
position ui a previous litigation he cannot re agitate the matter on the assump- 
tion of fresh fact against persons who weie parties in the previous suit, Bh^ia 
w Shea Chand, 10G Ind Cis 484 A party cuinot nporobate and repn.h_*e 
with knowledge of the facts, and if the husband or the wife once delibm^r 
athrms the marrnge he or she cannot subsequently object to the rzzm&gia 
Therefore, where a prev ious petition for declaring the marriage a c^ijr-r jL=- 
been dismissed by consent of pirties a second petition is not comp^xi t*— 

30 Bom L R 523 = 110 I ml t'is 2b9=A I R 1923 Bom. 2"£L i_a£m-a£ 
widow of a diseased coparcener who died divided m ‘■tata® rrmr.22i uLkt 
co parceners allowed the other co parceners to sell to one of ihefunir .i_ 
including her&clf in order tint the heavy debts due br xu° j 
discharged, thereby herself parttup iting in the benefit jiu Jsrrrii-*. rmnr. 
the Irans iction, she cannot lie allowed to turn round an 1 zu. ."un , 
Mitnal shammal v Ifamasuwtnu Anjar G Mys L. J JiZ. as -r^a tn u~. rt 
ad vintage of the decree by its enforcement canno ai^znecaaiL 

loose with justice and go behind the decree. 6 2? frL,u lLt 1 

Ind Ca« 380 = A I K 1928 Smd 175 A Sljuul x*-z*zrc-zti: -rm> Jj ^ 
property under the Will of another co parcec_r uzni zr m. — 7 i-tnc u* 

Will is estopped from subsequently con len»J_ ^ zi..z z~- \ ^ ~n~~ i.f i EnJT - 

mamma v Sieeuinnilu, 104 Ind Ol« ~~ r. Tj _ U) t fJ 

a testator having eitlicr no title or an i ^ ^ ^ A h - a t t' 

descuption to or upon trust for a srs^iuu.^vt 

obtains or iccepts, or retains po~e^=uC sr-*r- a-cic Will W/,' r 
neither Ins, nor proposes to lur*. unit 'V',1 

estopped as against any remair^r-M. s ~cr- —vlt „* 

same Will from aaterfiz thax xZZz^zSZ- - - dUi 

the property as lie purported fci < j-Se * 

up nn y titloto the propertr zzjlk » -r^ S' T. - ~ ^ 

life Will, or my tntL££ Z-^SZ ' 

tlicpropcrlj Inti pa^«l y 

lnro pissed Oanfi Lji ~ 3- ' r o 1 ' 

principle of natural sr i . - s-".. — ZJZ. . 

one man allows a&,«*. -a “ ' r in ni .*..u+- - 

tlnrd per on puriOs« ' lsTn ‘= r ^ “ "0, . 

limn the real <ikk=oj ^ - 

nlmH not br ^ or 

— nezrx.^uLt. — 
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THE INDIAN EVIDENCE ACT 

s. ns that of tbo purclinsei by showing either th it ho had direct notice, or something 
which amounts to ft constructive notice, of the real title, or tint there existed cir 
cuinstanccs winch ought to hnvo put him on an enquiry that lif prosecuted, vroulJ 
have led to a discovery of it Jnler lit v lUnf Ckundei 10C L R 469 
Unless a person is found guilt} of either an overt act or of an act of omission which 
is likely to induce the other side to believe lint he is entitled to commit the 
particular act complained of there cm bn no question of estoppel A plea of 
estoppel in such case can onl> be maintained if tho conduct of the person against 
whom the estoppel is alleged is found to bo fraudulent Ram Dal v ChhotiU 
4 O W N 1019 M here the vendor by In* conduct induced a belief in the 
vendee that he had a goo I title to the property, ho is estopped from going back 
on the same even where he was not fulh aware of his legal rights Jfah* 
Doual v Laljt Sakai 23 A L J 878 Where certain lands belonging to a 
Talukdar were wrongly described as rent free 1 mds in the village accounts hut 
on a reference by the Government an order was passed to the effect that thpy 
were not rent free but the Order was not given ellect to and the entries in the 
accounts continued as before Held that the Government was not estopped 
fioin subsequently giving effect to thur previous ord< r and levy rent on the 
lands Sut Singln v Serretmy of Stale 28 Bom L R 1213= A I R 1926 
Bom 590 No acti al verbal representation is necessary to give rioe to estoppel 
It is quite enough that the conduct of the party leads another to act m the 
belief that he asserts no claim to the property A^uullah v Qhellam 17 
SLR 63=80 Ind Cas 994 

Where parties to a suit by mutual igreement make terms and inform the 
Gourt of them, which s motions the arrangement and makes an order in conformity 
with it, either party who has had the benefit of the arrangement and order is 
not at liberty to resile from the agreement Shco Qolam v Bern Prosad 5 C 
27 = 4 C L R 29 here what really induced a party to abandon a portion of 
Ins chum was not the acts of the other party, relied on as etoppel but an extra 
neons cause independent of such party there was no estoppel Bern Pto&ad \ 
ilullesar, 21 A 316^*A W N 1890,101 In order to avail himself of the 
doctrine of estoppel, the plaintiff should prove that the defendant, by represents 
tion which he knew to be unfounded intentionally misled the plaintifl into a 
position prejudicial to the interests which he would otherwise hnve possessed 
Ptchuiayi/an v Subbayyan 13 M 128 In order to prevent the owner of land, 
who is charged with standing by and allowing another person who believes he 
bad a good title thereto, to enter on the land and spend money in improving it, 
from recovering possession thereof, fraud and deceit on the part of the owner 
must be clearly proved I anglots v Rattray 3C L R 1 In order to raise 
an equitable estoppel against the lessors it is incumbent upon the lessee to show 
that the conduci of the owners, whether consisting in abstmance from interfering, 
or m active intervention is sufficient to justify the legal inference that they had, 
by plain implication, contrac ed that the right of tenancy under which the 
lessees originally obtained possession of the land should be changed into a 
perpetual right of occupation Bern Rani v Kundan Lai 21 A 496 (P C)= 

-1 G W N 502 A plea of estoppel by general conduct raised by the plaintiff 
will fail if it is proved that a proper inquiry would have acquainted the plaintiff 
with fact Phitndo v Bhisma AWN 3883 240 The plaintiff who upon 
misrepresentation by defendant, released a right to him believing his statement 
in preference io getting information any where which information he might have 
easily obtained, is relieved from fulfilling the terms of the release Mela Rain 
v Dentt Dqyal 75 P R 1809 

The rule cf estoppel ought not to be applied rigorously as against a pui dab 
woman The same inferences should not be drawn from or same construction 
should not be placed upon, her silence and delay in bringing a suit as might 
bo reasonable ami proper in another case Kamx Fatima v Abbas Ah, AWN 
18S7, 84 The Court ought to decline to redress a party asking for it who Ins 
countenanced the acts of which ho complains Blnpo v 1 lussammal LelhrancA 
Kocr 1G W R 123 Where a representation is such that a icasonable per on 
would act on the faith of it, the person who ha3 made the representation 
cannot get rid of the estoppel by saying that person, to whom ho made the 
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Representation would not have been deceived if he made proper enquiries § 1 J 5 
Handalal v Rukhman, 13 C P L R 30 

Parties who, by false representation, induce others to enter into contracts 
are estopped from nfterwirds falsifying their statements, and, if necessary may be 
compelled to make them good Radha Kj ishna v Shtoeefunntssa W R 1801,11 
A judgment by consent raises an estoppel, just in the same way as a 
judgment after the Court has exercised a judicial discretion m the matter 
Laximshanhar y Yxshnuram, 1 Bom L R 534 = 24 B, 77 An attesting witness 
to a Will cannot sue to hive it quashed on any ground, as he is estopped from 
doing so by being an attestor of the Will Juvuna v Imam, 138 P R 1889 
Though the person, who elects to tike a legacy under a Will, may be estopped 
from setting up a title contrary to its provisions still if such person be m 
possession, he cannot be ousted except by one who cm prove a better title to the 
property Piobodh v Harish , 9 C W N 309 On a decree being passed on 
compromise the judgment debtors will be estopped from objecting to the exe 
cution of the same Kashi Das v Ishan Chanda , 31 C 914 (P C) = 9 C W N 
49 The Civil Procedure Code allows of a decision by an umpire in certain 
e\enfc> and hence, parties who have submitted to the decision of an umpire, 
without taking any objection, cannot afterwards call that decision in ques 
tion in a Court ICapu v Vcnlataranvpja , 4 M 311 A person can be preclud 
ed by his conduct from objecting to an irregularity m procedure which 
he himself invites Tvnmana v Puiabhnl a, 2 Bom L R 90 Where interest 
has been paid by a banker to a depositor at a certain nto per cent, a renewed 
deposit will also cirry interest at the same rate, in the absence of nn agree 
ment to the contrary , ami the banker will bo estopped from questioning such 
rate Malundi v lialal ishen, 3 A 328 Hie owner may be, in respect of a 
trade mark, as in respect of any other right estopped by his conduct from 
denying tho title of another person Lincrguc v Hoopet, 8M 149 A pur 
chased immovable property in the name of B, and allowed B to occupy and 
retain possession of the property B mortgaged the property to C for a valu 
able consideration Held that A and those claiming through him were estopped 
from asserting as against C, his or their title to the property, and the mortgage 
wa3 valid Kalb/ Dass v Oobmd Chunder, Marsh 569 Ram Alohmec v Pi an 
Koomarce, 3 W K 87, Smith v MoKhtim, 18 W R 526, Ilaldais v Btndoo, 

Marsh 293 On a decree being passed on compromise, the judgment debtors 
will be estopped from objecting to the execution of the same Kashi Das y 
Man Chander, 31 C 914 (P G)=9 C W N 49 

If a gentleman entrusts to his own men of business a blank paper duly 
stamped as a bond, and signed and sealed by himself in order that the instrument 
may be duly drawn up and money raised upon it'for his benefit, and if the instru 
ment is afterwards drawn up and money obtained upon it from persons, who have 
no reason to doubt the bonafides of the transaction, the bond must, in the absence 
of evidence to the contrary, be taken to have been drawn up in accordance with 
the obligor’s wishes and instructions Wahidunnissa v Suj/ra Das, 5 C 39 
Where persons clam under X and Y, they are bound by X and Y’s admission 
of P s being entitled equally with themselves to ancestral oroperty Chundumun 
Bohoo v Thakoar Rai Beharee , 5 W R 145 A party refusing a registered letter 
sent by post cannot afterwards plead ignorance of its contents Leoft All v 
Pearee Mohun, 16 W R 223 When a trustee mortgages trust property by 
asserting it to be his own, he will bo estopped afterwards from setting up the 
trust and claiming to recover it, from a bonafide purchaser for value, without 
notice in execution of the decree obtained on the mortgage This, however, will 
not affect the right of the beneficiaries under the trust OuUai v Fula 6 A 24 
“A. W N lb83, 182 If the heir of a deceased Hindu stands by and allows a 
stranger to enter into possession of the deceaseds property, every person 
claiming under him will be bound by the de-ree in a suit of which he had notice 
instituted bom fide against the party in possession for the recovery of the debt 
due by the deceased to the plaintiff Uma Sundari v Niiti/anund, 3 C L R 
157 When once a widow asserted a proprietary right m certain property she will 
not subsequently be permitted to enforce her clmn for maintenance against such 
property in tho hands of a purchaser Qolabu v Ramthahal , 1 N W P 275 
HG 
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A person lm mg right of pre-emption innj dispute or affirm the validity of 
lie sale of the land to a third person If, by his conduct ton arils the vendee 
lifter the sales, ho makes tho latter Ik. lieu, that ho had elected to affirm the w» 
ho is estopped from attacking the silo or enforcing Jus right of pre-emption 
o\cr tho proport} liana fchnav Jmjannath, 133 P U IbbS In a preemp 
tiou suit on tho foroclosuie of a mortgage, tho mortgi„or ilnl not appeal front 
the foreclosure decree but allowed execution to take placo under it Held tbit 
such a conduct was sufficient to indicate that tho mortgagor hid acquiesced in 
tho silo being nnde absolute Jouahet Mai v halandar 155 P II 1882 A 
obtained a decree for preemption against B on condition that the price *houU 
bo paid by him within a certain time Before the money was paid, A mortgaged 
the land to 13, tho consequence of winch was that fio did not pay the price In a 
suit for redemption by A, B plended that A had lost Ins right of pre-emption 
b> his failing to act up to the condition of the decree Held, that B hnvin? 
accepted the mortgage from A and made A believe by such conduct that he 
treated him as the proprietor of tho land in question was estopped from pleading 
as ho did Guhang v Vasna 131 P R 1800 

The defendant, iii consideration of monc} advanced b} S entered into a 
mortgage with plaintiff*, who sued for possession after foreclosure Held, it does 
not lie m defendant s mouth to object to the suit brought by S in plaintiff* 
name Srcenath v Cheiadci nalh 17 W R 192 Where a wife has mortgaged 
property as her own to the pi untiff, the husband becoming security on the ground 
that his wife had no authority to pledge it neither can the defendant, au 
execution creditor, attich tho property, nor has the auction purchaser any title as 
against the plaintiff Uann I eishad v Maun Singh 8 W It 67 A person who 
mortgages property as unencumbered when as a matter of fact, it is subject 
to a charge cannot, when he subsequent!} becomes himself entitled to enforce 
such charge ‘■efc up such chirgc against the morfgigee Radhey Lai > Mahesh 
Prasad 7 A 864 = A W N 18So 

If a creditor m execution of a money decree which he holds against his 
debtor, sells certain propert} as that of the latter, ho mil be estopped from 
afterwards setMng up as against the purchaser a prc\ lous mortgage which 
had been ci etted in his own favour of which he had given no notice to the 
purchaser at the time the propert} was sold and in ignorance of which tho 
purchaser bid for the property and paid the full price Ayoichand v Rakhma, 
12 B G78 Where a decree is obt lined upon his mortgage by a mortgagee, and 
the mortgaged property is sold undei the decree for pa} mg off the mortgagee, 
the mteieat of the litter r* well as that of the mortgagor parses to the purchaser 
2 ho mortgagee is completely estopped from disputing that such ia the effect of 
the sale, so far is his interest is concerned although the officer of the Court may 
only have described tho silo ns one of the right title and intertSt of the mort- 
gagor Shashgn i v Salvador 5B 5 

A mortc igco who h is the mortgaged property sold m execution of a 
decree other than that upon his mortgige without disclosing his mortgage lien 
is ever estopped from netting up tho mortgage against the title of a bonafide 
purchaser nt the execution silo Muhammad Hamid v Shib SaJm 21 A 303= 

A W N 1899 87 Where a mortgagee in execution of a money decree puts 
up property for silo without notice of his mortgage and t us allows an innocent 
purchaser to purch i«r for full value in ignorance of the mortgage be is estopped 
from afterwards enforcing the mortgage against that purchaser Otinlor Seth '■ 
Jhijnalh 7 C P L R 15 Where the plaintiffs were piesent at the time when 
poshes ton nas given to defend mts in virtue of in unregistered mortgige deed 
and gave their consent to the mortgage, they could be eqmtabl} estopped from 
claiming po' c=*ion of the same property under a registered instru went as 
agun't tho defendants Somnath Das v Sindu Sudanji, 5 C P E R 97 
Where a decree-holder brings to sale, in execution of fits decree, property under 
his morlgigo without notifying his encumbrmce upon it, and misleads the 
bidder, and induces him to purchase the property as unencumbered, h® 
cannot subsequent!} claim as against such bidder Jus mortgage rights 
Me Connell \ 1 layer 2 N W 1* 315 The rule laid down by Lord Denman 
m the case of Pickard t Seats (G Ad A El iQ), that where a man by his words 
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or conduct wilfullj induces another to behove in a certain state of facts, so as 
to alter his own previous position, the former i& estopped as against the latter, 
from averring a different state of f lets as existing at the* sime time, is embodied 
ins 115 of the Evidence Act Annalh Nath Deb v Bishtn Chander Ron, 4 C 
7S3 affirmed on appeal, 9 C 265 P C =9 I A 147 

Where a mortgagee relinquished the debt due under his bond and the 
mortgage security in consideration of his getting some other land instead, and 
the relinquishment was acted upon by a third person to his prejudice the 
mortgagee was estopped from asserting lus mortgage right as against such third 
person or his representative in interest provided the re inqui-hment was not made 
conditional on tun convevance of the land bargained for, and provided also that 
such third person did all he could to give effect to the contract in persuance of 
which the relinquishment took place Vela Ranjasioattn v Balah ishna Ritddi , 
12 31 L T 366 

When a prior encumbrancer with a full knowledge of lus title stands by 
and through lus agency allows the mortgagor to deal with the property as \f it 
was unencumbered, held that by such conduct lie loses that priority to which 
the prior diteof Ins encumbrance would, had he acted otherwise, have entitled 
him Rai Seela Ram v RiJiun Dass 3 Agra 402 A man who has represented 
to an intending purchaser that he lias not a security in property to be sold, 
and induced Turn under that belief to buy, cannot, as against that purchaser, 
subsequently attempt to put his security in force Mnnnoo Lall v Lalla 
Choonee Lall 21 W R 21 

The defendant had received a convejance of half of a certain piece of lmd 
from S J (8 J having right to convey only two fifths of the said land, the 
remaining two fifths and one fifth belonging respectively to a brother and sister 
of 8 J) When S J gave the convevance, it was endorsed by his sister This 
endorsement amounted to an estoppel as against her, or any one claiming 
through her, against saying that S J had not full right to convey Blaquiere 
v Ramdhonc Dass Bourhe O C BID The fact that a certain person empowered 
to dispute a sale does certain specified acts, therebj silently showing his acquies 
cence in such sale, will constitute an estoppel and prevent him from setting 
a-'ide the same and ho cannot contend that as the acts of acquiescence took 
place after the sale he had not by such acts misled the vendee or induced him 
to enter into the sale transaction Nikola v Bd ham Ram 81 P R 1803 
Where Without objection, a defendant allowed a puchaeer of the plaintiff’s 
interest in the suit to substitute his name on the record (the original plaintiff 
having withdrawn from the suit) he was estopped from contending that the 
suit bad abated Bn Chandta Roy v Bansi DItar Roy, 3 B L R A C 21G An 
auction purchaser not questioning the acts of his predecessor within 12 years 
will be estopped from objecting to them, on the ground of implied acquiescence 
Sibdi/al v Uouree Roy 18 W R 281 In a proceeding for setting aside a sale 
the judgment debtor, | with the consent of the decree holder filed a compromise, 
and asked for time for pa>ing the decretal amount, binding himself not to 
contest the validity of the sale if he failed to paj the amount on the daj fixed 
On his prnjer being granted he without pajing the full decretal amount on the 
day fixed took further time: Held that it would be contrary to reason and 
equity that he should turn round and repudiate the agreement and that the 
agreement estopped him from contesting the legality of the sale Utlam 
Chandra v Rhetia Nath, 29 C 577 

A purchaser of land, who lies bj for five jearo allowing another person 
to occup} the land and afterwards to sell it, 13 e-topped by hia own conduct 
from afterwards claiming the land from a bona fide purchaser without notice 
Mohesh Chandta v Issur Chander 1 Ind Jur N 8 266 A plaintiff suing to 
realise lus security under a mortgage, 13 e topped fiom recovering on the 
mortgage when ho has allowed the auction purchaser to buy without notice of 
the mortgage in a suit in which he himself brought the property to sale 
Jaqannaih v Qangi Reddi 15 M 303 When a person m execution of a 
mone j -decree brings to sale property subject to a hj pothecation to his partner, 
which is not disclosed to the intending purchasers, and the sale has taken 
place, obtains an assignment of the bjpothecation deed and sues on it he is 
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S 115 . • *tom>id from lUuymg lint tho »* lit* look pi u,o Iron of i ncumbr mc < '< Aari«r> 
' J cnLilnrh'tfojHiihi 15 M [l> Win ro ji W ■cm'-lioIiUr, h> mialake, put up 
lo > lie tlin a inn piceo of 1 uni mult r dt/h n nt numl* m on tiro dilh rent ou.a ion«, 
ho is i stopped from Mttin„ up bn purJmso so tw to <]• Knl the rights uf the 
purdn < r nt tin ws.oiuls.tIi funna/iim \ 1 funi/up/m 7 1[ 1U7 A niort„agce- 
purt Im « r at mi t xccutton m|o of Ins mortgagors mu rest m tin* niortpiged 
property would win n* mh.1i mortgagor is tatopjnd from netrtmg his title as 
against urimu jht*oih In equullv inloppid Poiei/math v \nalhnnth, 9 C 
J(>5«9 I \ 1 17 1* C il o itihimm \ Him Chandia, 1 If Ml A peravn 

who >-Ups in during nn miction will a tuniu tin chnr icttr of a principal ag*»k 
and dope mg nnotlu r ncting us nt,« nt purJia < ■* tin projx rl > , cannot afterwards 
in <'(piit> turn round ami cinitu to have purclmw d not for tho principtl but 
for lunvw H and ohtam a profit out of hid purchi«* [suffice An ram \ AafW 
Puddo, 23 tV It 133 A Unint who sold l») a A obala n non trinsferobls 
holding i“ e«top(M d from ** Um„ up tlic invalid)!) of the s do b> him Ohogirath 
\ Ifafuuildtu t C tV N G73 1 ho owmr of n property cannot afurwanU 

dioputn the Mile of his proport) to a bo tut fide purchaser, if it took place in his 
presence, and without any ohjoction oa inspirt Jouula \ Jeuand, 87 P P 
N"i An nliomuiou hj u part) subject to tho cu&tamar> law cannot, after a 
long silence ho questiomd b\ n irtioa interested in it, ns such silence amounts 
to e toppel by conduct. And where tho collaterals ire not morel) guilt) of 
1 iclies in questioning tho alienation hut uro also found purchasing tho land 
from tho transferor to the exclusion of tho other collaterals or cultivating the 
lamia under tho purchasers, or exchanging it with them the) must bo taken 
to have acquiesced in the iliciintton nml estopped from suin e to conte«t it. 
lwtr v / cbo , 12 P It 1902 

fho fact that n judgment debtor has voluntarily satisfied a decree does not 
estop him from appealing against tho same J fit la Shah v hirpa Ham 142 P It 
1888 A decree in a suit which ought to have been instituted against a person 
but which Ins been wrongly instituted against his mother, though that mistake 
was not due to the son a mi'-repiesentation, and in which the son has conducted 
tho defence on behalf of his mother in the full knowledge that he and his mother 
should have been sued against, does not operate as an estoppel against him from 
contesting its validity in a sub equent suit J fohnnl Das v A T tl homed, 

40 W U 283 , 

The maxim caveat emptor applies to execution sales In execution pro 
ceeding 5 * a judgment-debtor is not bound to come forward In the absence of 
any misleading on his part so as to estop him from asserting hvs title mere 
silence on the part of the judgment debtor, or his omission to come forward 
cannot operate as an estoppel Qwupada \ hapa 14 B 558 A decree altered 
by agreement of parties wirh respect to the mode of payment and the interest 
payable cannot be executed as a decree And the acquiescence of the judgment 
debtor m such execution cannot estop him from objecting to further execution of 
it Debt Hai v Gol <1 Pershad 3 A 585 (T B) An application by the judgment- 
debtor for the postponement of an execution sale would not amount to an estoppel 
under section 115 of the Evidence Act so as to preclude him from maintaining that 
the execution of the decree is barred by lapse of time Mina A oonuan v Jaggat 
Setani IOC 196 = 13 0 L R 385 = 101 A 119 P C A judgment creditor by 
putting up the rights and interest of his judgment debtor in a talooh for sale in 
execution is not estopped from afterwards claiming a portion of that ialooL under 
a different title e g under a mortgage Chundet Kant v P TT ise, 17 W R 342 
A purchaser at an execution sale of a holding who proves that in the sale- 
certificate granted to linn, the annual rent is described as Rs 8 does not thereby 
establish the plea of estoppel that the landlord is not entitled to realise rent 
at a higher rate To establish the estoppel it is necessarj to prove a statement 
anterior to his purchase, which may influence his conduct AmanAliv Mir 
fibssatn IOC L J 605=4 Ind Cas 739 The auction purchasers at a sale in 
the execution of a decree were not estopped from asserting as against a person 
claiming to be a mortgagee prior to the sale of the propert) purchased, that in 
fact the property was their own independently of the auction sale Pandit 
JIanuman v Mufti Assadullah, 7 N W P 145 There could be no question of 
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estoppel by conduct between a judgment-debtor and the purchaser at auction, 
who derives 1m title from proceedings which are entirely ininiitum as regards 
the former Yasanji v Lallu, 9 B 2b 5 An heir does not lose his rights as 
heir though ho cannot prove a Will, under which he claimed a larger share m a 
former litigation, in which no question of inheritance was raided Moulne 
Ahmedoolah v Oour Ilince 15 W R 2j 1 When in a suit for redemption the 
assignee of a usufructu xry mortgage put forward or consented to put forward 
the original mortgagor as the person entitled to redeem, he is not thereby 
estopped from afterwards giving for redemption in his own account, for the 
defendant could not be said to have been in any w ly induced to alter his 
position or to do any act m consequence of an} conduct on the part of the 
plaintiff 1 [ahammad v Mannu 11 A 3SG = A W N 1889 136 Where a 
plaintiff, who was the nearest heir, illowed other heirs to join him in a redemp 
tion suit, and such heirs, spent money and actively assisted in prosecuting the 
iitigition the plaintiff could not, after recovering the property, assert his 
superior title as the nearest heir, and that he was estopped by his conduct from 
asserting such superior title, the principle being th it where a person has con 
ducted himself so as to mislead another, ho cannot gains ly the re isonable 
inference to be drawn from lus conduct. Bhayuant v Bajju 9 tnd Cas 415 
Where a person brought on the record at the instance of the decree holner as 
the representative of a deceased judgment debtor was on his own application 
struck off as not being such lepreaentxtxve, and the decree holder did not contest 
the order for striking hi n off held that the decree holder on an appeal by such 
person as to costs which had been disallowed him was estopped from pleading 
that the appellant was not a representative of the deceased judgment debtor, and 
therefore not entitled to appeal The Bank of Upper India v Bishan Dayal, A W 
N 1892 10 A beque t in a Will which ran thus — “ my elder brother, V s self 
acquisition to the extent of Rs 10 000 is kept with me So, that money should 
be given to him was treated as a legacy m satisfaction of the indebtedness of 
the testator to his brother and the legatee was not estopped from claiming tbo 
leg icv under the Will by that fact that, m a suit brought by a brother of his 
claiming his share in the testator’s estate is family property he had supported 
his brother and had also claimed a share and it was then decided that the pro 
perty was the sole property of the deceased and that neither he nor his brother 
had a right to a share therein Bajamannar v Yenlata Krishnayya 25 M 
361=12 M L J 183 Where a purcha er under a registered instrument 
purchased the property with full knowledge of the existence of an optionally 
registrable but un registered encumbrance thereon the doctrine of equitable 
estoppel applied and the purchaser could not claim as against the said encum- 
brancer 1/irnnv Bamasa 6C P L R 112 In a suit for preemption under 
s 9 of the Oudh Law, Act, the defending in order to establish a plea of estop 
pel has to prove that he property was offered to the plaintiff at a certain price 
and that ho expressly consented to the purchase of the property by the defend- 
ant vendee and the Court should not be satisfied with anything short of 
this. Some Judges have thought that such a plea should not be allowed 
at all m a case like this Banl of Upper India v Munsln Alopi Prasad, 
10 O C 257 Where tenants have paid, for a period extending over fourteen 
years, an enhanced rate of rent an implied contract to pay at the same rate 
in future years may be inferred though they now and then expresaed dw.on 
tent wilhou 4 houever resorting to the Revenue Courts for redress Their 
conduct, in accepting pattas containing these terms even after protest, may 
operate as estoppel in subsequent years Bhupathi v Hamgayya Anna j?an, 
17 M 54 A grantee of lands as long as he holds a religious office m a temple 
13 estopped from setting up a title inconsistent with that of the grantor, and 
an alienee from such grantee is similarly estopped and the alienation itself 
is invalid as against the trustee of the temple lhayelbagam v Yenlalarama 
Knshnayan , (1916) II W N 119=»33 Ind Cas 8o8 When a grantor by a 
recital is shown to have stated that he is seized of specific estate upon the 
assumption tbit such an estate was to pass, an estate by estoppel is created 
between the p irties and those claiming under them, m respect of any after- 
acquired interest of the grantor, the newly icquired title being said to ‘'feed 
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S 115 . the estoppel is applicable to Himlu conveyances m c iscs before the Evidence 
Act hi uJiua Chamba v Basil Lai, C L I 3Gl=*2lC W N 218=33 
Inti Cis 308 Itr> not competent to i mortgigco to go behind a mortgage 
to dispute the right of the mort„ igor to enforce redemption Jang* Famv 
SJicora) Swgh, 5 Olntl Ci* 214 In n suit by n creditor to recover money 
the debtor pleided tbit the plnmtifl vvis bound by the terms of a contract 
•arrived at between the debtor ind x third person for tho purpose of paying ofi 
the plaintiff's debt lliero vv is no proof tbit the dt fendant was induced by 
the plaintiff to bruvl his contract with the third person In the circumstance^ 
the defendant could not invoke the aid ot the doctrine of eqmf ible estoppel 
against the plaintiff and contend tint lie was bound by tin. contract entered 
into between them Babu Na 1c ndra Bahadui v Ondh Commercial Haul, Lid 
80 Ind Cas 328 A party who has entered into compromise is not (Stopped 
from urging that if the sde in suit is set aside at all at the instance of another 
it mu«t be set aside in its entirety Icchamoni Dan v Piosnna Kumar 31 
Ind Cas 853 Acceptance of rent by a landlord from tbe mortgagee oil behalf 
of the mortgagor does not estop the lmdloid irom netting up tho invalidity of 
the mortgage Must Raj Lai Kuor v Audi a Piatap, 34 Ind Cas 764 On the 
sale of a non transferable occupincy holding held by the proprietors of a share 
in a mama in execution of » money decree against them without any objection 
on their parts as to its saleability in these execution proceedings, a purchaser of 
the proprietary share of these properties would be estopped from objecting to tho 
saloon tbegroui d that the holding was not saleable by the custom of the locality 
Pamu Pal v Pral ash Chandra 32 Ind Cas 757 An estoppel arises when a man 
is not allowed to deny the truth of some matter which he has made another 
to believe to be true So where it is alleged between the parties that tho claim 
petition of the defendant should be allowed but without costs and that the 
plaintiff should apparently in consideration of the 1st defendant giving up 
Ins cost 6 ! refrain from instituting a suit section 115 does not apply and there 
is no estoppel Venkalaranea y Par ay ana (1915) M W N 237*28 Ind Cas 
536 Where land stood in Revenue Registers and the tax receipts appeared 
to be, in the joint names of husband and wife the very fact that the wife was 
living on the property ought to have put the mortgagee on enquiring to ascer 
tain what her real interest was So she was not estopped from showing that 
the land was her sole and separafe property P L R If Veyappa v Ma 
Mcyetk 8 Bur L T 124 Under Hindu Law a son has from birth an mde 
feasible right as a co parcener in the family property and mere unfriendliness 
on the part of his father cannot destroy that right, unless and until he is 
regularly separated off and given his share of the family estate He is there 
foie competent to content the alienation of ancestral property if opposed to 
the principles of Hindu Law But he loses Ins competency under s lib of 
Act I of 1872 where he has condoned all that his father has done and he 
himself gains considerable benefit out of his father s objectionable transactions 
Malm aja of Bobbih \ VenI ataramanjulu 1G M L T 181 = 27 31 L I 409 
A plaintiff who by taking objection to the admissibility of a certain agree 
ment upon which the defendants relied, practically compelled them to with 
draw their previous suit is estopped from asking the Court to grant him a 
declaratory decree upon the basis of that very agreement Alam Shah v Nitr 
zanahbltah, 63 P W R 1913=114 P L R 1913=18 Ind Cas 804 An 
act may involve and amount to a distinct declaration which may create an 
e toppel bo, if a man take an active part in carrying out a mortgage on 
behalf of another, as by signing the deed his acts may amount to a 
declaration of the validity of the mortgage as against any claim but his 
own 1 lussammat Barro v Mir Muhammad 278 P L R 1913=20 Ind 
Cas 291 A suit was dismissed on the ground of default. The plirnitii! 
appealed The appellate Court ordered restoration on the condition of the 
appellant piying Rs 10 to the respondent within a week The money was not 
paid within a week and the appellate Court dismissed the appeal Sub equenlly 
tho appellate Court ct aside its previous order of dismis al on an explanation 
being given of delay The pleader of the defendant then accepted the payment of 
Rs 1U and the case was remanded to the first Court I he defendant having 
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accepted the compensation money was equitably estopped from appealing from the 
order of remand Kami i fat v Gangachaian, 18 Ind Gas 525 Where a person 
obtuns a release from a liability upon the understanding of foregoing a definite 
claim against a third party, that person is estopped from asserting or enforcing 
the claim to the detriment of the third party II ahulan v iVasii Khan, AIR 
1930 All 434 

Mistake A mere mistake in a deed common to all parties, or on account of 
which no one has acted to his detriment or altered his position, will not create 
an estoppel Schob field v Loci wood, 33 L J Ch 10G Bool c v Ilai/uie*, L R 
G Lq 25 But it must be a genuine mistake, and not disputed b> either party 
Halsbury Yol XIII p 370, see also Meghraj v Ti/ebah, AIR 1925 Bom 64, 
Sited Ah v Mann/an, 7 L R 201 (Rev), Veilannes v Robinson, 102 Ind Cas 
639=* A I R 1927 P C 151 

Estoppel against a minor The authorities on the question whether this 
section applies to minors are divergent Whilst it has been held by some of the 
Judges of the Calcutta High Court m Biahmo Dull v Dhaimodos Qhose 26 C 
381, that the section applies only to persons of full age, the contnry view was 
held by the Bombay High Court in Ganesh Lai v Bapu 21 B 198 In Dharma 
Das Ghose v Biahmo Dull, 2 C W N 330= 2a C GIG Jen! ins J said ‘ on the 
20th of July 1895, the plaintiff executed m favour of the defendant a mortgage 
oyer premises m Calcutta known as No 15, Boloram Ghosh » Street, and No 133, 
Cornwall^ Street, to secure Rs 20000 and the present suit is brought to have 
the deed cancelled on the ground that at the time of its execution the plaintiff 
wa3 an infant This contention is based on section 115 of the Evidence Act 
as interpreted by Ganesh Lai v Bapu , 21 B 201, m which it is no doubt, said 
that having regard to that section proof of fraud on the part of the infant is not 
essential The learned Judge in tint case relies on the fact that in Sarat 
Chundcr v Gopal Cliunder, 20 C 296 and in Mills v Fox, 37 Ch D, 153, no 
suggestion is made of the exception of an inf int from the doctrine of estoppel 
Now in the first of these cases the individuals sought to be affected were not 
infants The case of Mills v Snoue, 4 Deg & J 458, on the other hand 
turned on special circumstances which do not allow of its being an authority for 
the broad principle laid down by the Bombay Court On appeal ( Biohmo Dull 
v Dhonna Dass 2G C 381=3 C \V N 468) Maclean C J said Our attention 
has been directed to a case (Ganesh Lala v Bapa, 21 B_ 198), decided by tho 
High Court at Bombay, which holds that section 115 of the Evidence Act is 
applicable to the case of a minor Speaking with everv respect, I am unable to 
assent to that view and I may point out that the cases upon which the learned 
Judges in that Court lely as substantiating their proposition when carefully ex 
aimncd appear to one not to warrant the conclusion arrived at This has been 
pointed out by Mi Justice Jenl ms, and concurring as I do m his criticism 
I need not refer to what he has said The case of Mills v Fox 37 Ch. D 153 
is quite distinguishable In the same case Ameer All J said f ‘Then it was 
argued that the plaintiff was estopped under s 115 of the Evidence Act by his 
misrepresentation xn respect of his age To hold that an infant may estop him 
self in regard to contracts by conduct or misrepresentation would be practically 
to sweep away nil the limitations the law has imposed on the capacity to contract 
and a person labouring under a disability would be enabled to endorse by his 
own act his legal capacity to contract In the Liverpool Adelpi Loan Association 
v Fan hunt and Wife, 9 Exch 422 it was held that a person under a disability 
to contract was not li ible upon the contract nor for a wrong arising out of or 
directly connected with the contract and which is the means of affecting it 
and parcel of the same transaction The same principle was followed in Burletl 
v Wells, 1 B il S 83G It follows theieforo that when the present law 
declarer that an infant shall not be liable upon a contnct, or in respect of a 
fraud in connection with a contract he cannot be made luble upon tho 
same contnct by means of an estoppel under s 115 I, therfore, agree that 
there is no estoppel whatsoever in this case founded upon any representation 
or alleged representation on the part of the plaintiff On appeal to the Privy 
Council, their Lordships said “ But their Lord hips do not think it necessary 
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S. 115 to deil with that question now They consider it clear that s 115 does not 
apply to a case like the present where the statement relied on is made 
to a person who knows the rtil facts and is not misled by the untrue stitement 
There cm be no estoppel where the truth of the matter is known to both parties 
Mohan Bibce v DharmaDas, JO C W N ^39 {P C)»7C W N 441 In Jagor 
Nath v Lalla Prosad, 31 A 21 = 5 A L J 074, Uaneijee J said I do not, 
however, deem it neces c nrj to express any opinion on the point, although it 
seems to me to be difficult to hold that m no ca^e would the doctrine of estoppel 
be applicable to infants (a o Bigelow on Estoppel, p 399, et seq) In mj 
opinion^ the law of estoppel tin only be applied subject to the other provisions 
ot law and therefore when, as held by the Privy Council, a conlnct by i minor 
is voul under the provisions of the Contract Act, the law of estoppel cannot 
be invoked m aid to validate that which is \oid under the law See dso 
Shi ■eman v Dauson 16 L J C-h 205 Ihe follow in b lule is laid down by 
DufolJ in Radha Kishna v BlmeLil 50 A 802 = 26 A L I 837 = A 1 R 1929 
All 626 citing from tinir Ah and Wootoffes Evidence Act ‘ A person under 
disability cannot do by an ict in pan wh it he cannot do by deed He cannot 
by his own act enlarge Ins legil c ipa^ity to contract or to convey He cannot 
be made liable upon a contract by mo ins of an estoppel under this section d 
it be elsewhere declared that he shall not be liable upon a contract lo iy 
thit by acts in pais that could be done in effect which could not be done by 
deed would the practically to dispense with all the limitations the law h is 
imposed on the capicity to contract So if a person sues an infant upon a 
contract such contract having been entered into on the f nth of a representation 
by the infant that he was of full ige, the infant will not be estopped from 
pleading his minority in answer to a claim to fix bun with personal liability for 
a money decree notwithstanding lus fraudulent xepresentation But though 
this section may not apply the Court may in other cases acting on well recognized 
principles of equity relieve agunst an infanta fraud In the latest case of 
the Bombay High Court Madgaikavl ar J said ‘The question in this appeal 
is whether the plaintiffs respondents c in set up an estoppel against the minor 
Bhvnappa on the ground tint he bad represented himself to them as a major 
when he with the widow Idueia passed the sale deed in their favour It is 
argued on behalf of the appellant that the view of tins Court differing from 
the other High Courts that an estoppel can be pleaded by a minor must now 
be held to be over ruled o i the strength of the observations of their Lordships 
of the Privy Council in the very recent case of Sadiq Ah v Jai ICishoie, A I It 
1928 P C 152 = 32 C W N 874= 47 C L J 628 For the plaintiffs respon 
dents it is argued that the question was expressly reserved by their Lordships 
of the Privy Council as early as Mohon Bibee v Dhai modas Ghose, 3(J C 529 
(P C) = 7 C W N 441 and the consistent decisions of this Court from 
GaneshLalv Babu, 21 B 198 Dadasaheb Dasaiatluao v Bat Nahami, 41 B 
480 = 41 Ind Cas 1S0=19 Botn L R 561, Jasiaj Bastinal v badashw 
Mahadev, AIR 1923 B =46 B 137 cannot bo held to be oven uled by the 
observations in the recent Privy Council case, Sadiq ■Ui Khan v Jai Ktshoie, 
supra, particularly as similar observations of their Lordships of the Privy 
Council are to bo found in Mahomed Sgedol v Yeoh Dot AIR 1916 P C = 43 
L A 256 (P C) = 19 Born L R 163 Tins last however, was a case from 
the Strait Settlements and their Lordships observed A case of fraud by the 
appellant on the subject of hi* age was set up but it cannot be doubted that tbo 
principle recently given effect to in the case of It Leslie Limited v Shall, 
would apply nnd such a case would fail In that case it was held by 
Lord Summer and other Judges that where a minor by fraudulently represent 
ing that he w is of full age, induced the plaintifts to lend him money 
such an action by the plaintiffs to recover the amount of the advance on the 
ground that he had obtained it by fraudulent misrepresentation must fail, even 
though fraud was proved against the minor On the present question, the 
other High Courts have differed from this Court Dhurnia Das v ffrahino 
Dull. 2j C 616=2 C W N 33 on appeal 20 C 381, Man Only Lalha 
Small, A I R 1923 I ah Go9 Vail enttarama v luthimoolam, 33 M 1071 = 

23 Xml Ca« 749, Jagannath v Lalla Ptasad, 31 A 21=5 A L J 674 = (1903) 
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A W N, 267, Ganganand v 1iamc*huar, A I It 1927 Pat 271 = G Pit 383 
As for the observations of the Pm ) Council in the recent ca*Q of SadiK ih v 
lat Kishon, supia, cited for tho appolhnt, tho arguments ire not reported but 
the question was one of minority on which tho two lower Court* differed Iheir 
lordships of the Pnvj Council agreeing with tho trul Court held tint the inort 
gneroro were proved to bo minors ami the mortgage deed executed by them wis a 
nullity Thev proceeded to observe as follows I he fict of minority being estab 
fished nt tho date of tho execution b> the mortgagors of tho deed founded on 13 
sufficient for the decision of the case such a deed executed by minors being 
admitted!) i nullity according to Imliin law and incap xble of founding a plea 
of estoppel ’ I am unable to liiterpiet this decision otlierwise than as overruling 
the view, of this Court and as agreeing with the view ot the other High Court* 
By no ingenuity of argument can tho view of tin* Court be reconciled with the 
judgment tbit i deed executed b> minors is incapable of founding a plea of 
estoppel Accordingly in this view of the law even if in 9 115, Evidence Act 
the word person includes minora, tin. gmeril intention of the adjective law" 
of the legislature is to the rule of evidence m this section must give waj 
to the p irticular intention of the substantive 1 »vv m s 11 of tho Contrict 
Act per Best C J in Chio chill v Ciasr 5 Bing 177 Balangouda 

v Ga hgippa 31 Bom L U 34U = 1 13 Ind (as 098 “A I R 1929 Bom 201, 

see il«o Vuung Pm v Ua Lun A I II ’927 Rang 10-1 = 5 Bur L I 
111 if n minor by Ins conduct allow Ins molhci to act ns the guardian of her 
sons and in mnger of the fund) property and to mortgage it, it is immaterial 
for tho purposes of estoppel that lus conduct w is due to a nu'-Uahen impression 

us to his age A alhublm v Mulcalmd 3 Bom L R 325 A minor, who 

repiesents himself to be a major mil competent to manage lus own affairs and 
collects rent, would be estopped by his conduct from recovering again tho same 
rent h) filing n suit t\ rough his guardian Him Baiun Singh v 'shew 
29 C 126 = 6 C IV N 132 Wh ro there is no evidence of fraudulent uu— 
representation on the part of the minor, tho principle of estoppel cann «* i»*> 
invoked huniai Gang maud Singh v Uahaiaja Sir Ramcnoar Singh 8 Pi. i. 
388=8 Pit L T 730 = 102 Ind Cis 419=A. 1 R 1927 Pat 271 
Jasrci) v , Snda$iv, 1923 B 169 The mere fact that tho purchaser *rom 
guardian of a minor of properties belonging to tho mtnor took a lei^s^rua. 
minor stating that there was necessity for the alienation does 33 a* .sn 
minor from impeaching the sale so long ns it is not shown .i,-, ,.*• nth r 
caused or permitted the vendee to believe that necessity e x.^ e, £ uJ -c/t -x 
Uulc/iaui. 115 Ind Cas 175= A X R 1929 Nag 2JL 
cutes a sale-deed dishonestly representing that ho wis a idjsj- su^ 
believes that representation and nct3 upon it, tho minor at uu: s TrZ frri 
setting up his minority and the sale is void ns a pica Kj»u — -T- ~-i 4 Itl •**> 

L W 521 = 94 Ind Cas 853= A I R 1926 M 607 Ttr * tL\n 

a rule of evidence, and a rule of evidence cannot lie so ^ tau. Vd 

express provisions of s 11 of tho Contract Act. Lhf l r..*~ - g, -j oerJ* ezia 

be allowed to profit by his own fraud is subject to — , -; r t c ^ n 

not be forced to restore the amount of a lo in tak^i 1 s 
Pundril v Bhaguantrao, 96 Ind Cas 803= A. Hi'* % 

a suit a person then alleged to be a minor wax ~ ' . ’ _ ^ 

whom he had ft common interest and took <i„ 1 - — Z ^ 
suit he is estopped from pie iding in a sub ■s'-ya-c* zj: Jz: 1 *** 

against him in the prior suit wis invaltj *- v j- 

majority just one month mior to Ins rut L*. ‘ » ~ 

Ind Cas 606=24 A L J 847= A Eli V * ~~ "* * 

from setting up his minority Hurt r ** 2- ttu JZ Of 15 

The conduct of minors cannot be r ***~ 

diute tho act of their guardians duriti i_— ~ ''r >r 

had acted for their benefit and , J r ~ ^ ^ ‘ v 

the benefit which the transactioa tu ' ’~' 1 * ‘‘P - u 

take advantage of thenbs'nu o { - - 
no longer be restored to tlmr <mJ ^ - •<fVaI*r'TT t 
interest of one of them. ILu -P~ ,c * &■ 
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b 115, 11-’, «< ham 1 UhU \ hunl lu j 5 0 J„ J VJI^Ia InJ ta« 39 

1 lioti^Ii m n ito of toiitr u t 1 r tr ms! t ot pn»p< ri> a miiiur i annul I* h»* * ^ 
Ixm tupjn-d hj hn combat tu(/> m lid m amng of * (.{ion ff> of thfi I nwra 
Act, \*t win n 1» miai into put, «u>ri of projn rt) cm n I> i«*» obtainid on nil 
hi hull li) Ini ipinrdiui In* « m not l> allow. . I to r« t up lm tuli to tin* pruptrtj 
in it bir to it uit for tj clou lit on tin expiry of tin* I< i*>« hmnuticauu v 
( 'tiltrainniini t n \ Iml ( n« 112 V inuior inurtj »i n or who tnura into the lra° 
Action nml mi*w«pr> tiili lm n mult r no i .putable obligation to ri fund tw 
mom.) when tin trm tciim turn** out to !►« tun) (t untut imi t /m// hhyjw 
*!U M I 1 it I- ID L \\ 22 »~ >3 111.! Cn n \\ In nin minor n prints » 
niioliu r tluit In w n major, nml that otlu r I.nd» mum > on n proinn or> nut 
“iMK-’d by tin minor tin* minor nun lx in l uni on tin pronm or) note* topp * 
from pleading hit minority Jurat v *vi/i h 2 1 Horn L It. U7>, «*•’ an) 
Iftirn ]f<il \ I hint Jfitif Jo Iml (iw J<»7 I fun lumal \ Qhtirumal, 11 ** 1 

It lOI**OJ(nl (m J ir hut mi J iiitbij ith ir/n > Jvijitin mu trMiiHi ' >7 Inn 
Cm l>78 Hut whtro tin rt haw Incn no iiii^r* pn vntntiom h> n minor n to 
lm age or whe rt mibri prt suitnlion Iium not mi h<lihi oppoaib party there can 
bo no crtopiK 1 nml tnfunc) um Im* »ucu « full) nl« nd< ■] II asm la \ Si/.i, 1 Lnh 
W)~f>0 Iml ( rt 1 * m Dif. admit No ’who uni not look i minor, npresaiUxl 
to tin plmntiii nml inti utionnll) cnu*«i lurto Ik how tint he was uinijor 
'tin I sold to hor lut house Uhon tlm nl until! xitH to rcovir |>>*bc« ion 
of tho Itotii lm ph hIm! nmiont) Held tint tlm d. fen I mt Vo 2 h in„ » 
person witlun tlm contemplation of th h section nml lm\m n h> dinct dcclm 
lion mUutioimil) earned tlm plnintill to hi In \o lint lm \uh a nnjrr iui 
precluded nbsolutcl) from <Ici»> mj, tho truth of tint assertion Dtltsiheh v 
Uai haUant 19 Horn L K jGlall II Iso— 11 Iml Cis ISO Hut tin* 1 1 \> 
of e lopptl must ho re id -mbj ct to other law s such as tho Coutr ict Act ami 
*l minor cuinot Ik* mulo hnblo upon n contract l>v m< ms of estoppel und.i 
s ll r > of tin* I \iilene) Act (f ilani Vihn \ ll*m than for, JO C W X 
118“ li Iml Cvs 3s$ As a toner il rul* o\e* pt m c xs«s of fnud tho doctrine 
of c&LoppcI is not applied)!** to in infant mil tho Court is m vor astute to hohl 
tint his lets liurm,, hisiiifuiev h t\« eriateil m * stopp 1 ipm t him to thsatHrm 
his contracts, much less mil tlin C mit hold the uir uit < tonp_ l by the acts or 
ndmisatons of otiier persons, ham C/mndia \ Joijiam 1 lajfn 10 C L J 18 >** 
17 C W N 10 

Persou “ihetenn per on m tin* section is ampl) oihsiicd b) holding 
it to apply to one who is of full i 0 e and competent to entei into a contract 
and I c tnnot bring m\ self to think tint it cjuII hive been the intention of 
the Legishture b) such a gcnenl expres ion to in tituin such i grate cliingo 
in the ltw of estoppel in relation to minors liioltmo Dull v Uhorma Dav, 
2G C 331 = 3 0 \V K 4G3 but see Khan Old v Lai ha Singh 10 Lab L J 
413=111 Ind Cas 175 = A I U 1023 Lab G09 (T B ) win re it Ins been held 
that the person in this spction is i comprehensive term and includes a minor 
Balanqou la v Qaihgeppa 31 Bjin L R 310=118 Iml C is G9S= V I H 
1929 Bom 201 hut see Qol ul Das v Qulabrao 89 Ind Cas 143 The 
word ■'person in this _cction should not be narrowed down so as to exclude a 
linnoi II asmda ham v Sita Ram l Lab 339 = 59 Ind Cis 393 

Adinissiou whether operates a3 estoppel Adtnis ions do not operite 
b) w i) of estoppel but it is lor the party unking them t> explain those ad 
missions Sea (taiy of State of India \ I idi/aiali AIK 1929 Lab 743 An 
admission made h> tbs defendant when both the plaintiH and the defendant 
were under a misipprehension of the led facts does not e top the defendant 
from prowng the contrar\ Nauab Syed All Hussam v Mann/an 7 L R 201 
(Rev) An idniis ion made b) a Ihelailar in a previous case tint he was an 
ex proprietary tenant made on a misunderst Hiding ot the luv cannot c eite 
estoppel against him Satju Ram v Bhatosa Ram L R 5 A 43 (3) 

Attestor of a document— if and when estopped The mere attestation of 
a part) does not estop Inm fiom as ertin B th it he had the knowledge of the 
contents of a document or that he was not bound b) the recitals in the 
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document But, if the poison attesting asserts the f lets th it are stated in the 
document hois estopped Ftm of Bhatibn Ram v Rum Pi/a>a Mall, 116 Ind 
Cas 7J6 Fero^e Din v Nauab khan 9Lih 224=113 Ind Cas 89= A I R 
1928 Lah 412, Bhaqwan & nigh v Ujaqor Suu/h, 47 C L J 189=107 Ind 
Cw 30 -3ft Bom L R 267 = 22 G W N 528=26 ALJ 558= A I R 1928 
P C 20 = 54 51 L J 254 (P C) So mere attestation of i document cannot 
imount to m estoppel Ram ba» up v Krishen Sahai, A W N 1883 143 , 
Jeeitav Yocoob 6 Rang 542 , Ibdnl iziz v [bdulla 2b P L R 215 = 7 Lah 
L J 179=87 Ind Cis 652= A I R 1925 Lih 413 l~i ullah v Ghalam 
80 Ind Cis 994—17 S L R 62, bdai ham v Gajendia 70 Ind Cas 
815 Attestation of i deed by itself estops n man from denying nothing 
whatever except th it ho has vntne-'-ul the execution of the deed It conveys 
neither direct!) nor by implication, an) knowledge of the contents of the docu 
moots To operate as estoppel, the signature must be shown hy independent 
evidence to have been meant to involve consent of the hansaction Pandin anq 
MesUndeqa, 42 M L J 436 = 26 C W N 201-20 A L T 305 = 35 C L J 
409 P C, see also baldco Sahai v Sunder Knar, 7 A L T 664=7 Ind Cas 
264 


Party estopped from pleading fraud It is not open to a party to plead 
his own fraud against another not a partv to the fraud Ram Lai v Hat Lai, 
27 A L J 423 = 115 Ind Ca, 113 = A I R 1929 All 237 Estoppel is an 
equitable relief and a part) who has cheated another of his rightful claims 
cannot be allowed to raise in estoppel to deprive him further of his rights 
holumannv Peddi , 1923 SI W N 679 J o allow a patuari to conceal his 
cultivation by falsifying the records and then afterwards to plead that his 
records are incorrect would be infringing the maxim th it no man shall be allowed 
to profit by his own fraud Shadeo Piasad v Ram Sahai L R 3 A 257 (Rev) 
The payee of a forged hundi who jknowmg that it is forged, fraudulently 
endorses it over to anothei person, cannot, in a suit by such person for the 
recovery of the consideration paid by him for the hundi set up the forger) of it 
as a bar to the suit Bishnu Churn v Rajendra 5 A 302 = A W N 1883 50 
A person sued for possession of h ilf the properties on the ground that it 
was joint property of himself and the defendant The defendant pleaded that 
the plaintiffs share was «old to him by the plaintiff The plaintiff was held 
under these circumstances to be estopped from raising the plea that the sale was 
colourable and made to defraud his creditors and according to the rule of pan 
delictum he cannot plead his own fraud Doqor Mai v Tamiat, 38 P R 1893 , 
see also Ilutiq Sunkai v Kali Coomai W R 1864, 265 Nawab Sidhu v 
Ojoodhyatam , 5W R 83 (P C) = 10 JI I A 540 The Court of equity will not 
have recourse to the doctrine of estoppel or acquiescence for the benifit of a 
part} who does not come into Court with clean hands Jahaiaddi v Dcbialh, 
20 C W N 657 = 33 Ind Cas 762 


Estoppel against law It being the dut) of a Court to give effect to a 
stUute in spite of conduct of the parties there can bo no estoppel agu list a 
statute VcnJ alasuar v Rimanatha 119 Ind Cis 472= A I R 1929 Slid 
622 Shed h Ahmed v BabuDetfi 53 B 676 = 31 Bom L R 778 Bhaquan 
Smqh v Tasadaq Hussain 27 A L J 889 = 115 Ind Cas 642= A I R, 1929 
All 549 \auab of llurshidabad v Bilash Roy, 56 C 252= A I R 1929 Cd 
42 1 "Dadom v Ibdul 13 R D 859, Rajnaram v Uimetsal Life Assuiantc 
(-0 > • C 594= 10 C L R 561 There cannot he an estoppel on a point of 
1 iw gnin„ rise to the jurisdiction of tho Court Ram Singh v Imperial Bank of 
India Ltd, AIR 1928 Lah 802 When a particular act is declared to bo void 
ind unliwfut b) statute, a party cannot b) representation an) more than by 
other means, ruse against him an estoppel so as to create a state of things 
which he is under a legal disabilit) from creating Khan Gul v Lakha Small 10 
lah L J 413 = 111 Ind Cas 175=A I R. 1928 Lah 6 9 ff B) Iho 
doctrine of estoppel his no application to a proposition of law but refer-, only to 
ibilicfm i matter of F ict Nihal Small v Ihra Singh , 98 P R lbS9 A 
imaiaki n impression of law regirding the validity of an adoption is not a ground 
on which an estoppel cm be based Though the fact that a person long held 
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S 115 the property of 'mother, as lus adopted son under in invalid adoption, may 
enable linn to acquno title to the piopert} by prescription, it will not alter his 
status in his natural familj, nor would it give him the status of an adopted on 
Aiyanaehanar v La! shim Animal 21 M L J 500=10 Ind Cas 194, see also 
Out lingasuamy v Iiamalal shmamma, 18 M 53=4 M L J 27 , confirmed on 
ippeal 22 M 398 P C A person is not concluded b> his statements as regards 

the method of valuation of a suit, for it is an admission on a question of low 

and not of fict Otnsh Chantha y Sen elary ot State, lOo Ind Cas 80 An 

estoppel cannot be invoked to defeat an express provision of law Uuindoo v 

Muslidhar, 13 0 L J 138 = 92 Ind Cas 732 = A I R 1926 Oudh 311 Where 
a transaction is expressly forbidden by the statute the rule that the grantor 
cannot derogate from his grant does not operate, for on a point of law there can 
be no estoppel and there is no rule of law st mding m the way of a party ashing 
the Court to hold that a particular transaction which as a matter of fact is void 
should be declared to be of no effect Kesorbai v Tamadai , 20 N L R 162= 

AIR 1925 Nag 125 No Court can enforce as valid, that which competent 

enactment'' have declared shall not be valid, nor is obedience to such an 
enactment a thing fiom which a Court can be dispensed by the consent of the 
parties, or b> a future to plead to argue the point at the outset Satajmulv 
Tnton 52 C 408 = 23 A L J 105 = 29 C W N 893 P C There cannot be 
any estoppel against a statute nor can the parties contract themselves out of any 
statute Jmnendia hath y Nahni, 87 Ind Cas 565= A I R 1925 Cal 1262 
The plea of estoppel b ing a rule of equity cannot have the effect of validating a 
void contract Daaika Fiasad y Av+tr Ahmed, 78 Ind Cas 850=110 L J 
219 The general law of estoppel cannot be allowed to override specific provision 
of law such as that contained in Order 21, rule 2(3) Civil Procedure Code 
Motoomal a Teoontal 79 Ind Cas 89=1925 feme! 140, see also Kesharbcu \ 
Janadoo, 20 N L R 162 = 82 Ind Cas 126 A representation as to a question 
of law cannot give rise to an estoppel Rajambai y Shanmuga, 70 Ind 
Cas 653 = 1923 AJad 11 There cannot be any estoppel against a statute and 
a stitutory defence not set up in a prior suit can be set up m a subsequent suit 
Nafar Chandia v Bhusi Holla, 65 Ind Gia 581 A representation as to i 
question of law cannot give rise to m eatoppel Rajambai y Shonmuga, (1922) 
AI W N 481 So there is no es oppel against the prohibition of a statute 
Sanub v Santosh, 26 C W N 329= 1922 Cal 436 = 49 C 507 Alimuddiy 
Chintahaian 23 C W N 437 = 51 Ind Cas 403 Bangshi y Kamala, 
2GC L J 90 An admission on a point of law is not an admission of a 
* thing ’ so as to make the admission matter of estoppel within the meaning of 
s. 115 of the Evidence Act Jogicant v Sllan 21 A 285 = A W N 1885,66, 
FcJ Chandy Gopal Den 13 Ind Caa 482 = 46 P R 1912 No estoppel can bo 
pie uled against the directions and prohibitions enacted b} the statute law and 
against the rights accruing to any part) h> reason of such directions and 
prohibitions Chidambaradiallta) y J aidihnga, 38 M 510 

There can be no estoppel a„nm t an Act of Parliament or against an Act 
of legislature and the principle of eatoppel cannot be invoked to defeat the plain 
provisions of the Statute llnned Bhanddm v Baba Dctjt, A I R 1930 Com 
1 3 > = 3 > B 676 = 31 Bom L R 778 Jagdbandhu v hadha Krishna 36 C 280= 

4 Ind Cis 441, Ibdul Uiz v Kanthu 38 C 512 = 13 0 L J 693 1 Iadanlal\ 
Ripitsudanprasad A I R N ig 191 As between a mortgagor ind a mortgagee 
the principle of estoppel winch is otherwiao clc ulj reco 0 imed is inapplicable 
where the mortgago is void as contriry to a statute Mahamaya Devi v Hart 
<las, 42 0 155 = 19 0 W N 20b = 20 C L J 183 

Declaration, act or omission must be of an unequivocal and ambiguous 
character lo create an eatoppel a 0 amst a part}, lus declaration act or omiss on 
mu t bo of an unequivocil and unambiguous characUr Gojanan v \tlo 6 Bom 
I Iv. S6-1 1 '•toppel to have *ui> judicial v due inuat lie cle ir and non ambiguous 
it nm t bo free, volunUrj and without in> artifice Moujiv National Ranh of 
India 2 Bom L Ik lull 25 B 199, eo al»o Iba v Sotmbai 3 Bom Ij It 832, 
ha jhnnalhji •<, I irjuandas 7 Bom L R b36 lo ere itc in estoppel the declara- 
tion, act or omia ion nm t be of an unequivocal and uuunbiguous ch imtcr 
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A'itamooi thi v Rama Hudali, 96 Ind Co* 915 = A I R 1926 Mad 1052 Just S» 115 
ns in estoppel cannot be created by an ambiguous document so too it cannot 
be created by an ambiguous act Mamsa v Sallaijju, 46 Ind Cas 609 A 
representation, to found an pstoppel must be cleir and unambiguous, not 
necessarily susceptible of only one interpret ition, but such as will reasonably 
be umleistood in the sense contended for, and for this purpose the whole 
representation must be looked for Low v Bonier ie (lb91) 3 Cb 82 C A, 

Lrcenian v Cooke, 2 Lxch 054, Whitechtach v Cavanagh , (1902) A C 11 7 
(115), Lewis v Lewis, (1904) 2 Ch G56 (C A), Onuai d Building Society v 
Smithson (1893) 1 Cb 1 Halsbury Vol XIII, p 379 lhis is merily an 
application of the old maxim applicable to all estoppels, that they “'must be 
certain to every intent Co Litt 352 (i), Halsbunj Vol 13, p 379, see 
also Ram v Ifani, 13 B L R 12 P C , fiicalie v Pool na 8 W R 125, 

Ooianan v Ntlo, 6 Bom L R 804 Ninalv Lai am, 80 Ind Cas 525 -6 Lab 
L J 45 

Plea of acquiescence— Necessary elements Where one peiaon constructed 
a building on another’s lind in the belief th it the site belonged to him ind 
though the owner of the land was aware of it ho did not object to the same and 
the buddin 0 was lllowed to be us>ed for a period of 20 years, Held, th it the 
owner of land had acquiesced in the construction and th\t ho could not after such 
ltpse of tune turn round and ask for a demolition of tho building Mahomed 
Husain v Baikat Husain 12 R D 407 The acquiescence to deprive ft m m of 
lua leg il right must unount to fraud Mata Bhd h v haltdiu 99 Ind Cas 894= 

ALU 1920 Oudb 135, Mustafa Husan v Saulul Nisan, 99 Ind Cas 255 = 

A, 1 K 1927 Oudh GG=3 O W N 282 Ike mere fict that ir ore than two > ears 
were allowed to lap-e ifter the building bad been begun by ft trespassers before 
a suit for possession of the site was instituted, does not establish acquiescence, 
eapeev illy when a protest had origin illy been made by the owner of the site 
betore building was begun Mahadco Patil v Xaiayan, 104 Ind Cas 665= A I 
R 1927 Nag 348 Acquiescence implies that a person who is said to hive 
icqmeaceJ dul »o with knowledge of hi* rights and tne other person acted m he 
bonafule belief that he was acting witlim bis right* lho ibsenco of either of 
these elements makes the doctrine in ipplicable lho acquiescence which will 
deprive t mm of bis lt„ il rijits mu-t amount to fraud Social v 1 lahamcd 
Habib Ullah, 99 Ind Cis 199= V LR 1927 Oudb 89 Where m answer ton 
suit for tho demolition of \ budding as hiving been unlawfully created on hind 
bclongiiij, to the pi untltT it is pleaded that the plaintitfacquic ced in the erection 
ot the building, it is not enough to show merely that tho pf untiff did not inter- 
fere with tho pro D ress of tho building, but it miut be shown that the plaintiff 
know iu a tho ucicmt int to bo under a mistaken belief th it lho land upon winch 
Im w is budding wia his own, purposely remained quiet until tho budding was 
completed Chhotu v Inagalulla, A W N lb99, 191 If a party having i 
light, s turns by ind sees mother deihn b with the property m i m inner in 
consistent with that right, ind makes no objection while the act is in progress, 
he cinnot afterwards conplun Pci CoUcnhain L C in Duke of Leeds v hart 
of Amherst, 11810)2 Ph 1 17 (123) = 14 L J Ch 5 But acquiescence cinnot 
reliabdiUita or render valid a Lrans iction which is nil) a ures ind ilk gal L urlher, 
it must bo bonus in uund that cslo ( >piI by icqmesceiicc connotes among other 
things, that the person estopped in effect has represented to the person who la 
mtrmgmg his right tint he is not entitled to complain tint Ins ri„bt is being 
invaded ind that die p irly relying upon Ins reprcsenUUon h is altered his position 
to his detriment under i inuUkon impression that ho ms legally ju-tihed m net 
aa ho has done Goum/av luimehaian 29 C W N 9U«52G 748 = 89 
Ind Cas b0i = V 1 II 192 > Gil 1107 Where a person allowed mother to 
esereiac tho powers of a Uwibardar, though ho w is not evprc <dy appointed by 
tho reuuuo othcer for i Ion a time, ho cinnot afterw irda imjKach bis ictions as 
lambaidar Lamruo \ Ohulaiam 8 N LJ 195 Laches e ui be proved only 
by uu uubiguoiu evuleucw of w uver, ibandomnuit or icquu -cciiee \aiauan\ 

Iklw, V I 11 192o N i a 101 

V mere deli) in tiling i -ml for the ri mov d of an encroachment does not 
i vr con-ututo m icquie-eence \araym v Laxmanrao, 105 Ind C la. 2bC 
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S 115 I n npphmjf ihn do Anno of i topm-l by acquit secure in a else of erection of 
l>mldin b * thf print iry t!un„ to com-idi r «i chillier tho jur on who acted in 
conlr i\( ntion of his n„hls hid a bona fide In lief or not tint ho dal po 9 sf 8 1 
ri^ht Jo met llu building I It IJiln fainji \ luismi, 101 fml Gh 630 » A I 

K 1027 All 511 S» in <>nli r lo sin,t mi t phi of a icipnc cento and to raise i 
h»r of tl>lt < fopjw I it i*» incumbent upon the party n ty tng on it to show 
tint the conduct of (lit* unmr win tin r io»si-«tiii„ In abstinence from inttr 
ftnng, oi in nthvi* intervention, wm suliuunt io justify tho legal tnfirence 
tint in hid h\ plain unpin Ui in < miiricti d that tin right of occupition under 
which tho d< fendant originally obtain'd posse ssion of tin 1 mil should 1)6 
chit iif. pi I into i ptrjM titai light of oiuipatiou Ghana v ham bui'/h 100 I ml 
Gas 8 > r i- V I It 1927 Nij, ISO mi also \anujin \ / axmew, 109 Iml Ca* 
JSb Whin iho plamtdl who cl mind to h< i bona (idr parch i i r for value 
allowed \ hiilni ipirnt tr m**f« m lo build on the prop* rty ind tliero was evidence 
of nc b li c ,i ne« on lies pirl lo t il « tin mu s ary sti pH to protect his rights he 
was estopped from ism iim M bn title. Vann/ hi/ wig v f* l I inn G Rang 613, 
we also Imnmi % Unahwi A I R 1929 Ondh 292 Coincident with common 
lm doctrine of estoppel tin re is in uputibli do trine winch uis explained 
in several w< II known cast s In hamsden v Di/'-on L I{ J if L 129 at p 
140, I old Ciannotlh L C mile the following weight} observations If a 
stranger begins to build on my 1 ind supposing it to be bis own, and I, perceiv 
ing bis mistake lb tain fioin setiing Inin rgjit and lc i\e bun to p« rsevere in his 
error a Court of equitv will not allow me ifterw uct« to assert mj title to the 
1 ind on whi h in Ins e\p< ndod monev on tho supposition that the land was 
his In a else of that desLiiption tin t stoppel rests upon iht particulir basis 
of actuil acquiescence Tt eems tint tint is tho true ground of the decision 
in De Bu'se v Ut 47 L J Gh 3Sl—8Ch D 2bG In that cise Thesijei L 
J delivering the judgment of the Court of Appeal said (47 L J Ch at p 389 
8 Ch D at p 314) If a person lmmg a right and seeing another person 
about to commit or in the course of committing an act infringing upon that 
right st mds by in such a manner as really to induce the person committing 
the act and who might otherwise have abstained from it, to believe th it he 
assents to its being committed he cinnot afterwards be heard to complain of 
the act ’ In iVtbnote v Burbut 49 h J Ch 732 *=15 Ch D 9b 
statdo that the doctrine of acquiescence which deprives a m in of his legal rights 
must amount to dishonest) /ones Bi ,thers v Uoodhouse 92 L J KB 638 = 
(1923) 2 KB 117 Bi acquiescing in whit is done by another a person may 
be estopped from afterwards alleging a different state of facts from that which 
the other assumed to exist Mold v 9 heat ( tofl i"* Beav olO Fishei v 
1 laqnatf 5U & Gr 778 Rule v Jen ell is Ch D 660 In re Burnad s Bank 
Peel s Case L R 2(h bi4 Shendan v Bui let 4 L R Ir 223 Thompson v 
Rond e (1893) P D 70 It must he shown that it w is the duty of the acquies 
cmg party to h we spoken V At »ac \ Butish Linen Co, b App Can &3= 
L T 431 and that he had knowledge of ihc matter in which he is alleged to 
have acquiesced RamMcn \ Di/son (1K>9) L R 1 H L 129, Lunch v 
Commissioners of Seuais 32 Ch D 79 = 5o L J Ch 409 see aGo The 
Qu/iat Ginning Co \ Votilal 31 Bom I R 1310 ■Idamooi the v Nambudripad 
96 Ind Cas 91">=*A 1 K 192b M I0i2 Ranuatan v Mnodatiaiai 73 Ind 
Cas 137 Paddnv 1 fahabu Piasad 53 Ind Gis 6b3 Sanai v halloo, 44 Ind 
Cas 517 

A part} is not estopped from scttuip, up a defence on the ground of acquies- 
cence in ft contract where the contract is illegal Joseph v Joseph, 5 Bur L 
T 86 = A I R 1926 Bin, 1% 

Where the defendants ie B ard»d through im take certain land to bo their 
own and partitioned it among themselves and there is no evidence to the effect 
that the plaintiff 1 new that the defmdmls were paitmonmg his land as theirs 
and the plaintiff kept silt nt knowing th it tho defendants were likely to be preju 
diced by the partition an 1 by » sub equent cl nm on the part cf the plaintiff 

the plaintiff h is done nothing and is not e topped from setting up his title 

and pos es^ion to ihe 1 md by Ine principle of ncquie cence Mubaiak v 

Mahomed, 97 Ind tin 26b«=A 2 R 3926 All 721 Whcte a party his 
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derived any advantage and taken benefit uudei the order of the Court, he in 
to be deemed to kn\e acquiesced in it and should not be allowed to challenge it 
at anj subsequent proceeding or by wa> of ippeal Togcsh Chandia v Fa~a i 
Ah, 95 Ind Cas 10= A I R 1926 Cat 960 Generally speaking if a parts 
having an interest to prevent an act being done has full notice of its having 
been done and acquiesces in it so as to induce a leasable belief that he 
consents to it and the position of others is altered by their giving credit to his 
sincerity, lie has no more right to ch illenge the act to tin ir prejudice tinn he 
would have had if it nail been done with his previous license Though mere 
acquiescence is not equivalent to consent, jet consent need not be by word 
and may be bj act, and if consent can be intimated by conduct as well as 
bj act it is clear that acquiescence may under certun circumstances be taken 
to be consent Unaiamv ParuL, 85 Ind Cas 540= A I R 1925 Cil 993 

Where a person objected to another putting up a structure on his land and 
objected before the Municipal authority who however refused to go into the 
question of title, he cannot in any sense be held to have acquiesced in the act 
Kokin Eumai v Kalian l lal 1923 All 452, see al-o Moola \ Bahosu 1923 All 
50? 

Estoppel by silence Mere omission to speak does not create estoppel in 
the case of a person who is under no dutj to speak Kanchan v hamala 21 
C L J 441 It is essential to in e-tnppel that ttie person estopped should be 
under a dutj to some other person to speik oi to act, and that his failure to 
perform that duty should hive caused damages to tint other p rson Jones 
Brother v IVoodhouse (1923) 2 K B 117 = 92 L 7 K B G3S see also Piocloi 
v Dennis 36 Ch D 740 Polaf v Eieictt, 1 Q B D GG9 (675) Bat ton \ 
London, E W By 24 Q B D 77 Be Lem-, (1904) 2 Ch 650, Be IF alkei 
26 T L R 2C0 So a mere silence cannot op rite as an estoppel unless it is 
established that there was duty to speak Bhagauan Dull v Lacliminaiayan 
119 Ind Cas 882 Mere silence or onus-ion to act does not create estoppel 
unless thero is a dutj to speak Umaram v Parul Chaud b5 Ind Cis 540= 
A I 11 1925 Cal 993 see dso Suientha Nathv Jabed 1 h b5 Ind Cis 747 
Chaduic k\ Manning (189G) A C 231 (238), Fox \ Macbeth 2 Bro C C 
400, Lems v Leuis (1904) 2 Ch 657 “ It cannot be doubted that tlure nnj 

be cases in which there i* deception bj omission, but silence may be treated 
is deception onlj where there !■> dutj to speak in other wouls ns Bigelow 
points out ‘dutj to speak which is the ground of liabihtj arises wheieicr and 
only where -deuce can he considered ns having m ictive propertj that of mis 
leading' (Bigelow on Ft and, voJ I p 597) To lake one illustration JJie 
silence of A. in the pre-euce of B uid C who are negotiating m regard to a sale 
of propertj fiom B to C, estops A from claiming the property as ngain«t C, 
upon tne conclu-ion of the s lie, but knowledge bj an owner of propeitj that 
some one is about to buy it from i third person does not impose upon the owner 
a dutj to seek out the pmJiu&er and udvi e hun of the f lets Piclarl \ Sears 
6 A A E 469 The css'ned of the matter nppeirs to be, tbat in the one case 
silence maj be tre ited as i true c uise of the change of po ition, in the other 
case it cannot he so con idered The question con equently arises whether 
there his been on the part of the defendants a disregard of i dutj to 
sptah Vs wis observed b> Lonl Chancellor f/iei low in fox \ 1 faekrelt 

2 W A T r C 709 the que-tiou in such ca es is not whether no ad\ image 
has bten liken winch m point of monls is wrong or which a in m of deltcncv 
would not hive taken, but it is essenlullj nects irj ih it there shoul l he -oiuo 
ohli b itiou on the pirtj sought to be undo lnhle to nuke the discovery s) is 
to bung his silence within some definition of fnud Again is pointed out by 
Storj (limit} Fun pendeuce §§ 204 207) it is not every concealment which 
entitles a p irtj to the interposition of a Court of Lquitj, ‘tlie ui&e inu-t amount 
to the suppression of facts which onepirty umhr the circumsuncts is boun 1 
mcou-ciuieo and dutj to dt«clo-c to the other pirty and in rc poet to which 
ho c in not innocent ij be silent ’ or in other words, ‘the true definition of 
undue concealment which amounts to i fraud m the sense of a Court of Eqmtj 
and for which il will grint relief, is the non-disdo ure of those facts and 
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S 115 circumstances w Inch ono p irtj h under some Itgil or equitable obligation to 
communicate to the other and which the latter his a right, not mere!) in foro 
conscienhae but pins el <7c jme, to know' Per Wool eijec in Jogrhandia \ 
Snualh 1 C L I 23 (28) **32 C r>7, -see also I luhunl Das v Nilhonwl, 
4C W N 283 Mken~ie v Buhsh I men Co , 6 App Cis 82 ChaDl Das \ 
Doijal Moicji, G Bom L II r )j7 Ghci an v hunj Behai tj 9 A 413 ( 419 ), where 

one of the three brothers sold unu- tril property nnd the other brothers with 
knowledge of the sale kept quiet while the vendee w is spending moneys in 
budding on the land Iletd, that the plaintiffs Jong silence coupled with the 
fact that they knew all along of the building oper Uions ind ibstamed from 
asserting their own rights showed tint they acquiesced in the sde and that 
they were consequently estopped fioin ass rting those rights in a suit Dhanpat 
t Hat v Quianditta 3 Lxh 2oS = G4 Ind Cis oiO^lU P L K 1922 An 
abstinence from interference on the part of the owner of 1 uid, upon which 
another man is budding does not i use an cquitible es oppel agun^t him In 
Older to estop the owner it must bp proved that besides his abstinence there 
was a mistaken belief in the builder tint the lmd was his own property 
Mahammad Lmoidaiga v Moia GA L J 57 = 1 Ind Cas 821 see also Is nail 
v Bioughton, BO W N 84G 

lhe principle, that where a person by his words or conduct wilfully caus^ 
another to believe the existence oi a certain --tate of thing-- and induces him to act 
on that belief <*0 as to alter Ins own previous position the former is concluded 
from averring agam-t the latter that n different state of things existed it the 
time has no applicition where the p< rson igamst whom estoppel is sought to 
be applied is under no duty to pi ik Ivanchan v Kamila 21 G L J 441 = 29 
Ind Cas 734 Silence cinnot opeiate as an estoppel unless it is established 
th it there was duty to speak BUagwindult v Lack mi Aaiaijan, A I It 1930 
Pat 150=119 Ind Cas bS2 A duty to speak irises whenever a person knows 
that another h acting on an erroneous assumption of some authority given or 
liability undertaken by the former, or is dealing with or acquiring an inteiest 
in property in ignorance of his title to it Stiandv Stiaud 7 Man & G 417 
It is the duty of a mm who knows that another is relying on 1 document bearing 
a counterfeit of his sign iture to give notice of the forgeiy without delay 
Alkenxiey Bntish Linen Co G App Cis 82, 109 Ogiluev If eslern Australian 
Mortgage, (189G) AC 2j7 P G Euing v Dominion ban! , (19U1) A C 80b 
(PC), IJahburg Vol XIII p 39b No general rule can he formul ted as to 
when silence may be unlawful in transactions between men at arm s length lhe 
presence of the silent party, when the transaction t ikes pi u,e, m ikes a much 
clearer case for estoppel than when he is absent The main test to be applied 
is — whether the sdence m ly be attributed as a true cause not necessanly the 
entire or main cause, but one of the causes of the change of position and 
whether upon due regard to ill the circumstances it is ju-t that the defendants 
should he prejudiced in the mnnm r in which they have been prejudiced by the 
onus ion of the plaintiff to -peak Thomas Boi ctaij v Sged IDs^ein GO L J GO 
When silence is of such a character and under such circum tuices that it would 
be n fraud upon the other partv for the party which has kept silence to deny 
whnt his silence has induced, it will operate ns an estoppel Jal pomall v baroda, 

7 C L J 604 

Estoppel by omission The acquiescence or estoppel winch will deprive 
a man of legal rights must amount to fraud A man is not to be deprived of 
his legal rights unless he has acted in such a way as would make it fraudulent 
to set up those rights The element, or the requisites neces ary to constitute 
fraud of that description are lhes9 —In the first place the plaintiff must have 
made a mi' take as to bis legal rights Secondly, the plaintiff must have ex 
periled some money or mu-t have done some act (not necessarily upon the 
defendant s lands) on the faith of the mistaken belief Thirdly, the defendant, 
the po «c©sor of the legal right, must know of the existence of his own right which 
is inconsistent with the right claimed by the plaintiff If ho does not know of 
it lie is in the snuo position is the plaintiff and the doctrine of acquiescence is 
founded ujwn conduct with a knowledge of your legal rights lourthly, the 
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defending the possessor of the legal right must know of the plaintiff’s mistaken S 
belief of lus rights If he does not there is no hing which calls upon him to 
assert lus own rights Lastlj, the defend mt the possessor of the leg'll right, 
must 1 iy\c encouraged the pi unttff in his expenditure of monej oi m other acts 
nhich ho has done either directlj 01 by abstaining fiom asserting his legal right 
Where all those elements exist, there is trmd of such a nature as will entitle 
the Court to restiain the possessor of the legil right from exercising it but 
nothing short of this mil do Ilcmanquu Debt v Bijoij Singh, 73 Ind Cas 223 
see also BiJum Singh \ Balanda 4 Luh L J 419 l he estoppel under this 
section m ay arise b} reason of either i declaration, un act or oim^ion, but in 
either case there must be an intention on the p art of the person against whom 
the estoppel operates to cause or permit a belief in the mind of another In the 
case of a meio omission no such intention can well be imputed unless the true 
facts me known to the peison whose omission is in question, but where there is 
a deliberate dccl iration or act causing oi permitting such belief and inducing 
another to act upon it, it must be presumed th it such declaration or act w is 
intended to have its ordinarj and naturil effect upon the mind and actions 
of the other party RxUi v Buibe* 3 Pit L 1 407 = 07 Ind Cas 744=(1922) 

P 209 Mere acquiescence on the part of the true owner or omssion to volunteer 
anj advice or assistance to intending purchasers who could themselves have 
i&certained the truth b} reasonable inquirj cannot affeef the legal rights of 
such ownei A person is not to be deprived of his legal right unless he bias 
acted in such i waj is would nuke it fraudulent for lum to set up the same 
The illustr ition to section 113 of the Indnn Evidence Act sets forth th it one 
is bound who intentional!} and f ilsely leads a purchaser to suppo c he is taking 
i perfect title There is in obligation to truth in speech, and act, but no 
obligation to speak or act, where no confidence is given or accepted, meiel} 
for the purpose of guirdin Q or fuithering the interests of strangers pioccedmg 
wholly in tnulum and with an omission to inquire which is equivalent to 
knowledge Basanlapa v Juxnu 9 B 9C 

S died leaving three son, and a duightcr H who was the plaintiff in this 
case S died more than 12 j ears prior to the suit, and upon his death his three 
sons got their names entered in the revenue papers to the exclusion of H It 
was found that up to the tune of her mainage, the plaintiff did live on amicable 
terms with, and indeed wis supported by her three mothers, and ever since, there 
had been no feeling of unfriendliness. 1 he thiee brothers executed a deed of 
solo m f iv our of G Plaintiff brought x suit nguust G for recover} of her 
share of inheritance under the Mahoincdun Law, by avoidance of the deed of 
sale mentioned above The defence to the action was that the plaintiff, h uing 
omitted to enter her name m the Government record wis estopped from main 
taming her claim agunst the defendant who was a transferee without uotice 
Held, tint there was no evidence on the rccoid to >how that the onu Sion on tho 
part of the plaintiff to have her name entered m the Government Revenue 
records were intentional within the meaning of s. 115 of the Evidence Act or 
that it was by reason of such onus ion tbit the defendant altered his post 
tion so as to operate as an estoppel against tho plaintiff and that as the 
plaintiff's title was admitted, she should get a decree in her favour Goboi- 
dhan v Hast at, A. \V N 1837, 110 Iho doctrine of estoppel cannot be said 
to ve-t nbsolutel} upon anj notice of dutj on the part of tho person sought to 
bo estopped , and the word ‘ omission ” u^cd in section 113 of Lho Lv nlencc Act 
does not meau onlj an omission to perform such i dut> is is pre-enbed b> law 
MamJ /3a in v Bam Intel, 27 ind C is 611 

Estoppel by waiver Where a part} to i suit agreed to i decree in fivour 
of his opponent on certain condition* which were not afterwards fulfilled ami 
the compromise fell throu 0 h, the admissions ma lo b> him for the purpose of 
compromising tho litigation do not amount to a waiver of his n 0 hL Nor do the} 
prevent tho part} s representative from ph idmg tho true state of facts in inv 
other litigation ftla y<iBam\ Warm l/is«er, GO Ind Cas oGl Parlies may 

b} thur conduct in tho cour'O of a suit preclude tht-msolvcs in a sub-euucnt 
smt from a sertmg rights which thev have w uved delibtriu.1} Juiki v Kama 
lathammal, 7 3L H C 263 A waiver is an intentional rclmqui lament of a 
143 
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S 115 known light or Mich conduct us wiirrints mi infrri nco of llio rtlinqui broent 
of such right Iknce thru mn hi no unmr unless tin person ugainM whom the 
witvor is clumcd had full knowledge of Ins rights anil of ficts which coull 
enable him to t\k« nn i ffitUinl action tor the enforcement of Mich ri^hla 
ono cm ucquu to in a wioug while i„normt that it has Ixcn committed ana 
that tho iffnt of Ins action will he to confirm it. Dhnmd Dhnn\ bathunt, 
0 (. I j I (>2 , lllennci haisctl \ Dm/, J 15 it 15 128, Din ni»/ \ „ / uiule it H > 
2 II 1j C 15, llcnuchamp > Hum, Oil L C 22 t , ti/Min \ Chamber#, C Cl 
•k, 1 1 La iiantjiif \ la Danone, 1 J Apj> Ln 11, linbifa \ iVbtteuall, hC 
h J 111, NripaL v Jalnulra 91 Ind C as 107 , Fahandar \ /taut Lai, 3t 
C 110 

Order of Court 1 hero cm be no estoppel whero a part} acts under a 
mistaken impression ns to the logil effect of m on hr Ibdulla Sahib > 
Muhammad JIus am 5 M><* L J 182 An m\oluntar> let done b) i person 
in pur unnccof m order of Court e muot opento is an estoppel ig mist him uni 
pi event him from enforcing the itinodj gnui lohimbyiiw Ishor Da* \ 
Data Lai, 1 1 > Ind Gns 07 = A I H 1929 J Ui 12, sec also Uant Lai \ Darya 
Prosado Pit L 1 12b- i Pat 920- &U Ind Cas G07-1121P G73*1924 PU 
251 babjobtnd v Sheo humai 82 Ind Cis 181 — 22 A L J 791 Where a 
pirtj Inis uloptedan order of the Court and acted under it he ciunot after lit has 
enjojed a benefit umhr the oidtr contend th it it is wild for one purpose and 
in olid for mother Jogeiuhanalh \ hhoda Dux 72 Ind Cas 6o4 

Application of equittable estoppel iu case of part performance Where 
there was a puol agreement that Hie pi untiff would grint a permanent lease to 
the defendant on certain terms and conditions and the defendant cune into pos es 
sion in pursuance of it and erected supu&lructuies on the 1 ind but no le ise was 
executed as required b) s ’07 T P Act and the pi uutiff sought to eject the defen 
dant 't has been held that the doctrine of equitable estoppel could be applied 
and that the conduct of the plaintiff can be deemed to be fraudulant C H C 
Anh v Indu Nath Mantmdci, 5 5 C 1090 Though a part) has complete 
power to resile from an incomplete agreement such a power will be denied 
when the actings and conduct of the parties have carried the incomplete!) 
executed engagements into effect The doctrine of part performance does not 
appl) to a ca e when a Hindu widow e\en though purporting to relinquish her 
estate lemains m possession thereof Had Bahadur Man Singh v Nuualal hbali 
73 Ind Gis 822 = 2 Pat G07<=4Pat L 1 333 Umler the Lngliah law equit) 
will not fail to support i transaction clothed unperfectl) m those legal foices to 
which finalit) attaches after the baigain his been acted upon I he iiw of ludit 
is not inconsistent with the punciples applied fo> equit) m such cases but on 
the coiPraiy follows them Mahomed Mina \ Aghuie humai 19 C W N 251 
When in pursuance of an igreement to tiansfer pioperty the intended trans- 
feree li is taken possesion, though the requisite leg il documents hail not been 
executed subject to the all important proviso that specific perfoimance can be 
obtained between the parties to the agreement m the same Court md at the 
same time as the subsequent legal question falls to be determined Ou/cndia bath 
V Moulan 27 C W N 159 see al o Pitamber \ Iiamchmn 28 C W N 157 

Estoppel and. Adoption Tn a suit b) reaer loner for a declaration that 
an adoption b> a widow is invalid no estoppel arises as against the plaintiff b) 
reason of the mere fact that he concurred in the adoption which was supposed 
by all parties concerned to be legal and valid Ourlnu/asicamij v Ramala! duna 
mma 18 M 53* 1 M L T 237 In delivering the judgment on this point 
Mntlusaun Ai/i/ar J said f No estoppel can arise trom ignorance of liw which 
both parties must be piesuined to know Ihe adoption took place m lbS3 
whilst this suit was brought m 1892 There are not in tlus c iS3 equitable con 
siderations consequent on the growth of a new fannl) or riglits of property 
umler an nn ilid a loption concui red in for a considerable int“rvd 0 f time I* 
must ilso be remembered that according to true Hindu theor), adoption is both 
a reli e ious md i s cukai act and e toppcl cannot tike the plac- of a religious act 
on which rc tstliecomentional Hindu belief that i \ahd adoption geuerites fill'd 
relition and religious competenc) to make funei il and annuil offerings with 
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eflicac} ” This* cisn was confirmed on appeil, in 22 M 39S (P C) But tho S 115 
conduct of n widow who nctticl) participates in in adoption and thereafter m 
tre itmg the boj is her own sou bj nmrjing him to a girl of her own choice and 
allowing him to perform the funcril ccrunonj of her husband, estops her from 
di putin/ the t ahdit) of the adoption haunabumal v Vhasnmi, I r > M iSG = 3 
L I 111, Haim I mai/aha v Lah-hnubat, 11 B 381 A widow re- 
presented th it «Uo hid authority to adopt, and the ceremony of adoption w is car 
ried out on tho faith of tho repres< ntntion and tho m image of the adopted son w is 
cehhntcd by tho adopt no mother, the uloption was tin n challenged by a io\cr 
sioncr tnd tile adopted s>n m order to di fond lus right incurred lieavj responsi 
hdi in s held th it tho adoptive mother was estopped froni^ m untainin„ i 3uit for a 
doc! intion that she had no mthority/o adopt. Dkarm Kuituoi v Haiti ant btntjh 
SALT, "iGSa. A W N 190b 2U = 3l» i 310, soo a ho Durqa v A htnpalo, 

A W N 1832, 07, SanlapjHvpfa \ Hanjapjtai/i/a, 18 M 397 =■ o M L J GG 

lliu rule of istoppil by conduit does not apply to a c no where no doubts 
we're t mortal tied by tho idoptcr ns to tho \ ilulitj of an idontion mule by hint 
and all th it could lie ur^ul a^unst bun mi tint belaid i foundation for i 
In hi f in tho per on idopli d th it till idoption was valid and th it his suhsi qiicnt 
conduct lontrihuted to the persistence of tho adoption in that In Iiof and that 
in consequence of tint belli f the idopfed abstained from claim in*, n sin re in 
tlm inheritance of his nituril fund} 1 tslintt v And/iw 7 M \ (F B) 

Where an adoption undo by a Hindu widow is m\ did for wint of pu mission 
from her deceased hti bind, she ih not estopped fiom npudi itmg or during it b> 
the circumst incc of her lining for sonn turn treitul it as clFiclivo An adoption 
ah imho invalid may he riiotd to the leu 1 of i \ did adoption on the ground 
of e Q topp< l onlj when, In a coursi of conduct long continued on the part of 
the fund} winch Ins purnoited to ifbluto him he* situation in his original 
family Ins been so literal tint it would be impossible to lestoro him to it 
Fanathibogamma v flam Krishna hau, 18 M L J 14 hutnji v 

Habaji 19 B 371 When a person is tri ited h} another in such i way as 
le ids him to belli \o th U lie is tlu adopted son of that otlipr and on tint footing 
ind on account of such acquiescence ami by rn«on of such encouragement 
he sears hts connection with lus tiiluril fundy or undergoes achingoof 
circuniblineis m such a w i) tint when restored to Ins naturd fumlyhis 
position would ho ^cry diileicnt from wh it it would h no been if ho had never 
left it the person trading him iu> d< Min bed abo\e and tho e who claim through 
him will bo estopped from questioning tho adoption Umaumi Gogol v Pntnf 
Chant l 85 Iml Cus 51U—A I II 1925 Cal 994 iNo Malta itiatl v Ghttlam 
9b Ind Cas 777, ledla v I alia, 19 L W 83-77 Iml C is 214 Though an 
adoption is madid circumstances miy titsc m which tho likelihood of 
hardships to be caused to the idopU cl bo} in ups, ttmg the adoption on which 
all the parties leted for a number of }tars maj lie so great that it would be in 
equitible and unjust not to hold that an estoppel is created against tho pi rson 
act op ting for having changed his portion It was* not cast upon the person 
who sets up the estoppel to prove conclusively that ho was in fact 
adopted by the father resiling from tho stor} of tho uloption, but it is enough 
damnified if he proves to the satisfaction of the Couit that the likelihood 
of his being prejudiced by the duration of position w is so greit that 
the Court will presumo that the adopted boy must have been d minified 
Also estoppel being simply a principle of tho law of evidence, it ere Us no 
substantive lights of m ib&oluto character hut commonly operates to close tho 
mouths of certain people who have acted in icertim way from settingup whit 
m iy be true facto of the cise, and the estoppel will operato only as against tho 
adoptive father and not against his atnasa son Paiasuiamai/m v VenLala 
lamai/ya, (1927) M W N 311 = 103 Ind Cis 855= A I R 1927 Mad 777 
lhe parties were Agirw illas and the adoption w is m ide in the manner custom 
ar} among the \garwallas Tho story of the regular Brahnumcal uloption 
of the same bod} previous to the Agarwalli uloption was invented with tho 
object of giving to latter adoption tho n„hts of collator il succession Tno acts 
and representations of tho pi untifls wi.ro set up as estopping them from questio 
mg the adoption related to the Aguwali uloption field, that the i 
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S 115 were not estopped from questioning the adoption and denying tint the nttopteJ 
son acquired any rights of collnti.nl succession by the adoption Dhandraj J 
Som Hast, 32 C 492-52 I A 231 = 27 Bom L It 837=23 A L J 273=49 
M L I 173 (P C) Where a person executed a registered document declaring 

he had adopted another and in niutition proceedings described himself as the 

guardian of such adopted son and oven entered into a compromise wherein for 
valuable consider ition he gave up all intention of repudutmg such adoption, 
he would be estopped from illegmg there was no adoption hunuar Dull v 
Duan Tiamdhir 1923 A 58 Representation on a matter of law i e as to the 
validity of an adoption creates no < stoppel Iiajambal Amnia v Skadnuga 70 
Ind Cas 653 = 1923 Mad 11 

An adoption by a nunot widow who has not attained sufficient maturity o‘ 
understanding to appreciate the nature of her act is invalid There is no 
personal estoppel preventing the widow fiom disputing the validity of the adop- 
tion and recovering her husband 8 propeifies from the adoptee unless the latter’s 
position has been prejudiced Ramchon v Saiasuati 60 Ind Cas 246 = 12 L 
W 544= (1920) M W N 721 A person setting up an estoppel under s 
of the Act must be induced to believe m a fact and not in a proposition of 
law So where a Hindu widow adopted an orphan and subsequently supported 
the adoption, her conduct, even if it can be regarded as equivalent to a represen 
tation tn it an orphan can be validlv adopted does not give rise to an estoppel 
Qobmd \ Chandiabhaga, 12 N L R 100 

Estoppel by acts of Government officer A Government officer had no 
authority to waive the rights to which the Government might be entitled by 
e«cheat, and a decree founded thereon by a competent Court in India did not 
operate as estoppel Fht Collecloi of Wasultipalam v Caialy Vcnrata Naiamapah, 

2 W R 61 P G=8M I A 529 

Inconsistent pleas It is an elementary rule that a party litigant cannot 
be permitted to assume inconsistent positions m Court to play fast and loose 
to blow hot and cold to approbate and reprobate to the detriment of his 
opponent Diujcndra Narayan v Joycsh Chandia 39 C L J 40 = 79 Ind Cas 
520 s P e also Bama v Nemai, 35 C L J 58, 1 lam Pratap v Sheo Lai L R 5 A 
243 (Rev) A party who asserted all along that the lands could be identified, 
ennnot turn round and assert the contrary on appeal Ghalai v Swendra, 

1 Pat 75 = 3 Pat L T 17 = 65 Ind Cas 616 A person who successfully 
sues another for rent cannot subsequently be heard to impugn that the defendant 
was a tenant Jitan Maliton v Lata Bhayuan 64 Ind Cis 262 

Neither he nor his representatives Where a person by Ins own solemn \ 

and deliberate act, wilfully induces anothei to believe the existence of a certain « 

stito of thing , and to dial with him on the f nth of it, be and as a generil rule ) 

his heirs or those who cl tun under h»«r are conclusively bound by the j 

repre en tation so made and will never be allowed to conlruhct it to the 1 

prejudice of the other Moonshee Syeed hneer Ui v Syet Hi 5 W II 289 

Tho purchaser at the excution sale acquires the right title and interest of the 
judgin' nt debtor md does not consequently occupy a position of gre iter adv in 
tago than the judgment debtor does in the application of tho doctrine of estoppel * 

j\ anai Lai v Toyenara Chatuht 28 C W N 403 = 39 0 L J 222 = 82 Ind 
Cis 297, A Hindu x Joytdra 70 Ind Cas 960 = 1023 Cal 53 The tran&foreo of j 

a pirty is Ins legal represent dive Syed lid Tlasany Syed Ui, 10 O A A h ‘ 

li 1229 It is not open to the Tepre-.cn tative of a lessor to prove that tho status ) 
of the original lessee was other than what was described in (he deed of Iea»e j 

Liloi Chandra v Goursundcr 1923 Cal 60S Where the con duct of a grind fithef j 

has gi\m ri«c to estoppel the grand on claiming thiouji him is bound by A j 

Woman v Dhanm 1 I ill 31= >3 Ind Gas. &G9 A subsequent mortgagee is j 

bound by tho repre cntation made bv tho mort 0 igor to prior mortgagee an I M 
estopped from ch lllcngtng the \ ilidity of tho prior mortgagee so f ir as it allects 
tlu, all in which was sub equently mortgaged Gurdayal y Taul Husain, 51 
Ind L is 766 A mortgageo who purchases tho property it a sale in execution 
of his decree on the mortgage is bound by m c toppei that would have bound hw j 

morlg » 0 or halulas v Prasamta, 33 Ind Ca« ISO The doctrine of estoppel* 3 ! 
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applicable to persons cl liming under .those whose conduct hid led to a change S 111 
of position Rajah of Deo v Abulia 45 C 909 = 45 I A 97 (P C ) , Badn Bishal 
v Bin Nath 50 L J 458 = 47 In d Cas 984 , ]aqannath\ Syed Adulla IGA L 
J 576 = 35 M L T 46 = 20 Bom L R 851 = 22 0 W N 891 = 28 C L J 162 = 

45 Ind Cis 770 (P C) The equitable doctrine of estoppel as hid down in 
11 B L R 46 which applies to any person is equally binding on the purch i&er 
of his right title and interest at a sile in execution of the decree Mahomed 
1 lo^ffcr \ kishon Mohuntkui, 21 C 900 (P C1-22I A 129 = 5 M L J 101 
In Debendranath Sen v J/jr„a Abaul Same A 10 C L I 150 (I6 r >), MooUieijee J 
sud ‘It was ruled by this Court >n Kishon Mohun v Mohamed 18 C 188 
(198) contrarj to the principle deducibh from Richards v Johnshon, 4H & N 
G60 and Heine v Roqeis, (1891) IQ B 230 that the estoppel that would bind 
A would also bind the execution purchasers of his interest This view was 
‘subsequently affirmed hv their Lordship', of the Judicial Committee and they 
rested their conclusion on the ground that the principle of estoppel founded in 
th it case upon tjie decision in Ram Goomar v 1 loqueen L R 1 1 A sup Vol 40 
applied not onlv to A, but also to the execution purchasers of the interest ot A 

who weie eqmllv bound by it, as they had purchased only his right title ana 

interest This is in accord with the statement of the rule by Kay L J in Madcd 
v rhomas 18 W R 201 No doubt the statement sometimes Ins been made 
by text writers (HuJ nm Chnnd on ips judicata 204 and Casper* on estoppel, 

2nd Ed 66) apparentlj on the basis of judicial dicta of the highest authority 
that is there is no privity between the purchaser at a sale m execution of a 
decree and the judgment debtor whose property is sold the purchaser at the 
execution sale is not bound h\ thp same rule of estoppel ns the judgment-debtor 
Thus m Amtndo Moyee v Debendi a Chandra 14 M I A 101 Lo> d Justice James 
ob erved that the title of a purchaser under a judgment-decree could not bo put 
on the same footing ns the title of the mortgagor or of a person claiming 
under a voluntary alienation from the mortgagor Again in Imrit Acer 
v Debee Pei shad 18 W R 201, Sir Richard Couch remarked with reference 
to purchasers it an execution sale that the} were not in the position of 
persons taking a conve\ance direct from the party and were therefore 
not bound b} what the judgment debtor might have stated on somo previous 
occasion Somewhat to the same effect are the observations of Sir Barnes 
Peacocl m Dinendia Kath v Goomar Ram Kumar ,7 C 107 = 8 I A 65 
lhtre is a great distinction between a private sale in s atisf iction of a decree 
ind a sil e ln execution of a decree Under the former the puichaser derives 
title through the vendor and cannot acquire i better title than that of tho vendor 
In the 1 itter, the purchaser, notwithstanding he acquires meiely the right title 
ind interest of the judgment debtor acquires that title by operation of law 
idver e Jo the judgment debtor and freed from all alienations or incumbrances 
mooted by him subsequent to tho attachment of tho propert} sold in execution ’ 

On the authoritv of these observations it was ruled by this Court in Parbu Lai 
v llylu 14 C 401 that a purchaser at an execution sile was not tho ropre en 
tative of the judgment debtor for the purpose of the rule of estoppel Substin 
tiall} to the same effect are tho decisions in Ran go 1 [once v Raj Coomatcc 
6 W K 197 q ow Sunlcr v Hem Chanda 1G C 355 ami Basin Chandet v 
Lnayci Ah 20 C 23G There can he no question, however, that the rule so 
widely formulated in these judicial dicti, is neither supported b> authorities 
nor defensible on principle It will suffice for our present purpooe to refer to 
ji V ll *S mpnt °f the Full Bench of this Court m Ishan Chunder v Beni Madhab 
-10 02 in which it was pointed out that the view taken in these cases is based 
on a nu apprehension of the passages from the decisions of the Judicial 
Committee in inandamoyee v Dim endranath 1 4 AT T A 101 and Dmcndra v 
ham, L R 8 1 A to which we h we just referred See also Radha hanta \ 

Rnmnaram 16 C W N 475 (480) hnshna Pah v VtJramal 18 M 13, 
Sicammatha v Karmahnqa v 1917) M W N 88, Bepm v Joocshuar, 

11C L J >56 Kandalal v Jogendia 28 C W N 403, Sashibhusanx Dcbnalh 
60 Ind Cas 705, Ptwlgol v Jon, 16 Ind Cas 792 A per on is not estopped 
from in titutuig a suit for a share of joint ancestral propert} b> thccircuin 
stance that ho claims under ono who, when sued on a former otc ision as trustee. 
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S 115* never pit, wlul tfwvt h® vv vs n co p irouitr Siirnomogcc \ Gimga, 2 W R 

An uJmis'uoii 1>> an adoptive niotht r, m 11 Bint brought b> her mother in lw 
to sot aside the adoption/ tlmt an alleged unomullccpultur, under winch her 
mother in I iw had priviouslj nrofe^ed to adopt a -on to her deceased husband, 
" is valid would not estoj her adoptive son from donjmg the validity of that 
instrument in a suit •'lib 1 qiiontlj brought bj him for the assertion of his 
rights under the adoption Innundomogee v Sheeb Chumlcr, Marsh 
Where 1 trustee does mi} act in bic ich or repudiation of the trust, such ‘let is 
not binding, b> wav of estoppi 1 on his successor in tho trust Shri Gancsn 
Vhotnidhar v Keshan at 13 B G23 A compromise b> fithcr as next 

reversioner is not binding on son tho real rover- toner Doiasmif Rc/ld'l ' 

1 lulUnluigno 19 3f L 1 1 = 32 Ind Gas 50 

i he doctrine of estoppel c innot bar tho pHinttlPs clum in a suit when 

tho pi rson m il mg the represent uion \v is not tin pi r&on at whoso npresi ntation 

the pi mi tiff, claims the piopcrlj Rajah of Jlobbily v Bhoiagammi, 4 31 L J 
192 V widow c aiming through her husbind cannot impeach t settlement come 
toby her husbind with otbir members of tho f imily vvlicrcl>> he released b) 
neuvsary implication the interest which he h id in tho property Dadabhags 
Co u yji AIR 1923 P C 30G xY purchaser at m execution s lie is bound 
by tho simc rule of estoppel as tlu. judgment debtor ind con-cquently ho c innot 
dispute the vitality of 1 mort s igo which th inort B igor himself is estopped 
from questioning Nandalal v Joyendia Chandra, JO G L J 421 

Constructive estoppel The law knows no such thing as constructive 

estoppel Panotam Gir v 1» both, 21 A 505 P C =3 G \Y N 517 = 1 Bom 

L R 700 = 26 I A 175 

Fraud, whether necessary to give nse to estoppel This section embodies 
the rule of English law on the subject of estoppel 1 he doctrine of estoppel 
is based on a fraudulent purpose anu 1 fraudulent lesult If therefoie the 
element of fraud is wantui* thire is no estoppel 1 here mu it bo deception 
and chan Q e of conduct in conseijuence Qantja Sahai \ Una Singh 2 A 
% 809 (F B ) 

Estoppel, whether can arise when document is inadmissible The rule 
of estoppel does not applj where the document givin 0 rise to it is not in 
evidence in the cise i p is inadmissible for wint of registration Rajtt Balti v 
hushnvai Ram Chan h 1 2B 2/2 An enh uicement suit wis decided in a 
compromise h> which the landlord accepted na.~a.taua from the tenants and 
gave them permanent heritable rights with power* of transfer The land 
holder subsequently sued the trinsferees of the temnls for ejectment and 
pleaded that the compromise being unstamped iml unregistered was invalid 
inlaw Ilrld tint the compromise haring been acted upon bj the parties the 
landholder wis estopped from suing the tenants in ejectment Kheta Aim v 
Ram Pi 0 *ad 8 L R 3b5 (Rev ) The rule that an occupancy tenant who makes 
usufructuary mortgage of his holding to another man is estopped from alleging 
that the other man is his sub tenant has no application where the mortgage is 
unregistered and so ineffective to pass the mortgagor s rights in the property 
Ram Charan v Shna Jayai L R 3 A 161 (Rev ) 

Landlord and tenant Where a landlord wronglj described a person as 
an ex proprietor} tenant in a rent suit, he is not estopped from denying the 
came m 1 subsequent suit for ejectment Lachcln Bhauani 8 L R 8 (Rev) 
AVlierc a landlord sued the tenant m ejectment and the tenant agreed to pay a 
higher rent provided the landlord did not eject him and the landlord collected 
the enhanced rent in that case he is e topped from ejecting the tenant. Main 
Kath v Bhagaant Piasad 8L R 320 (Rev ) see also ill Khushalo v Sahib *ada 
Shabhir Hi 8 L R 311 (Rev ) \\ here a landlord executes a money decree 

as a rent decree and the judgment debtor takes no objection, he is not thereby 
estopped from contending subsequently that the decree was onlj a money 
decree and not a rent decree BhaguanduU v Laclimi A aragan, 119 Ind Gas. 
bb2 A misdescription of a person as occupancy tenant in rent receipts and 
suits for arrears of rent does not amount to grant of occup mey rights or hav® 
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the effect of estoppel Aihiofi v Kishon Ramanjt, L R 6 All 64 (Rev) A 
tenant b> acquiescing in the p i> muit of enhanced rent is not precluded from 
ru mg any objection under section 11 of the B T Act J1 II Wetpicl v 
Deepa Pa tidal, 3 Pit 823 1 here is no peculinritj in the law of estoppel in 

Intlu as distinguished from that of England, the law of India is compendiously 
set forth in s. 115 of the Evidence Act Taking of i rent each jear under a 
mi taken belief maj bar by estoppel the owner fiom my claim for mesne 
profits during tho particulir > uir or jears for which such rent w is received 
Ultra Sen 6 uu/h v 1// fault huar 26 Bom L R 1131=400 L J 463=20 
L W 366 (P C)-i6 A 728=511 A 326=82 Ind Gas 940 A grove lioldei 
after cutting the trees in the grove was allowed to remain in possession on p ly- 
mentofrent Ho pi tilled fresh trees md for 3 or 4 ycirs, the ztmmdar did 
nothing to prevent it Held, he w as estopped b> his inaction from ejecting tho 
grove holder Him Singh v Hanna, L it 4 A o32 = 9U A A L It 1037 
Where the tenants knew perfectlj well whit their rights were and lliej were not 
deceived or encouraged in nn> w tj, the mere silence of the Iindlord or Ins in 
action does not create an estoppel agunst him h miller to ere Ue in estoppel 
it must also be shown tint he w is aw ire of what his rights were md that he 
had tho power to prevent tenants fiom buildup liudlian relt v Uadanmohan 
Lai, 1923 P 111 = 63 Ind Gas 653= 3 Pit L J 43b see dso Si/ed Ah > 
1/am/ Cnandn, 27 C W N UG9 1 he grantm B of receipts in the ordmarj 
course of business by a lmdlord to his tenant is not an admission of such 
a formal and deliberate cbariclei as to prevent the former from denjin 0 
the lelationship of ton nit Habib v Salaimt, L R 4 A 174 (Rev ) A 
decree holder landlord who in execution of i rent decree purcha es the 
holding subject to liabiht) for a second rent decree is not e topped from 
proceeding against other properties in execution of the latter decree. JuoJ 
lushoie v Bhatn Modi 1 rat L R 311=19-3 Pit 205 The rule t 1 .*. * 
person cannot be permitted to derogate from hi9 own grant u. n c J 
universal application and certainly cmnot applj to the ca e of a * 
where, bj a bona fide surrendsi bj the tenant, he acquires gutuiorr iz 

re-entry into the land winch was originally di-nnsaed in favour if 
Jlam Otaons Do man Kalal 2 Pat b93 = 4Pat L 1 oG2=75 Li. 

The mere fact that i tenants status is lucorrectl} describe ~r. C 

issued bj the zemindir does not estop hun fioin dm) mg - , ~ T „ 

Pariah v Dtivja Nat am, L II 4 A 8 Where the bui_*.r Zi _T 
been in existence for a long period and certain!} for ~ _ Z~ 

landlord 1ms been aw ire of their erection and kept -J. " 

turn round ind claim to demolish the buildings *e» ^ 

Salifjtam 66 Ind Gas G03 = (1922) A 210 


■ c 
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S 115 rents from tin. alienee, he is is much bound l» t lie alienation ns if he had 
e^prtsslj a «cnted lo it luiqhuhar 6m //« v hedar Xdh \ W N I S') > 107, 
set nlbo Ounja v ham Guh 2 \gri 18 Gadn % hainjt '2 P R 191)0, hi l 
\ G odar A hnn, IC1 I* It 1S8) An otvmr of land omitting lo sup for demuli 
lion of buildings wluu ilu» mfrmguiunt of bis right is Ur t llirittcnttl or 
lOinmenud, is i "topped from < j inning d< molition, but is only entitled to com 
ponsilion lihaifh v \adir 'i7 P It 1871 A tenant cinnot bo permitted to 
object to the terms of i patla when In h n accepted prcviou I> similar for 
n series of years for ill it eoiiMilittis n representation bj conduct that the 

I unllord mat proceed on tlu footing that tbp pirtk swore proper ones, whieu, 
of cour o, would bate, tbp simo iflicet ns rpprrscntntion in so mmj word 
Sne baulmachau Su ami \ I aiada Pilhu 27 M Y\1 I lie s°rv ce of i notice 
for ejectment under s 80 of Act \li of 1881 pro iuppo es the existence of the 
relationship of Inndloid and linant bctwppn the pertain who l iuk.s it to i »ue 
and the person to whom it is wived Ami the J imlloid cinnot ifteru ird.s bring 
i suit for ejectment m n Civil Com t to ejtct tlio simo person tiom the same 
land, alleging that lip is not tpn ml but onlv a purcli w r hidden \ Inula d 
15 A 189= A W N 1893 98 

3 he previous iccejd nice of a patlah from one who w is n< itber a iegi tcred 
yeoimabdar nor lawfully en titled to tlu \ eomiali but who performed the 
service for some time, nppirently under a deed of assignment executed m bis 
favour by thp previous \eomnhdar is a good defi nee to a suit by liwful 
owner against the ruyats to enforce acceptance of patla when the ownei & 
conduct is such is to justify the belief of the raiynts that the issi^nee was autlio 
rised to collect rent from ihem until tile assignment w 19 questioned by 
the owner anti a noticp of bis title b ivcii to them Ahcu/or ^ Subtamanya 

II Jd 18 The Rajah of lipperah giantcd Sanad (Inti to ccrtun tenants 
permitting the tenants to construct embankments to 1 silted up tank and to 
re excavate the tank, but no rent was reserved for the tank. The tenants acting 
upon that sanad spent money in re excavating the tank In the circum 
stances and having regird to a long course of conduct implying the rent-free 
character of the tank the Rajah w is estopped from revoking the license granted 
and from asserting th it the subject matter of the grmt should come under a 
new liability ftajah Birendra Anhoi e v Ah am Ah 16 C W N 301 Parties 
holding a permanent settlement from the Government cannot question the 
validity of a Mokurrurree pattah previously granted b\ themselves A a^ee 
Abdool v Boiod Kant, 15 W R 391 A party having enough in him to nnko 
a Mokuraree grant substantial and valid cannot in a Court of Lquit) deny 
its efficacy Jcehen Svihq v The Collector of Bad ei gunge 2 W h 77 Si/ed 
Ameet Ah v Hceia Singh, 20 R 291 

Where the Government purchased the zennndari rights of a pci gun nah 
at an auction sale and h ive thus waived their rights to cancel the tenures of 
the defendant talukdars and recognised their rights and the zeinind ir ubse 
quently purcha es those rights from the Government he cannot enforce against 
the taluqdarsany rights which had been waived by his vendor Joogitl Atdtoie 
V Khaja Alnanoollah 4 W R Act X Rent 6 Where a decree has declired 
a certain rate of rent payable, the landlord is not prevented bv the mere fict 
that he has not insisted on the rent being paid at that rate but ha« accepted 
the lower one, from recovering at the rate given by the decree Sijed 2Iu~*um 
v Pirthee S nigh, 3 Agra 263 ihe mere fact that the plaintiff had applied to 
to the Revenue Court, under s 36 of the N W P Rent Act for the ejectment 
of the defendant as tenant does not estop him from asserting in a subsequent 

suit for ejectment, in a Gnd Court, that the defendant 13 unlawful!) in poses 
sion, 1 c as a trespasser Zebbeda Bibix Sheo Chaian 22 A 83 = A W N 
1899, 189, see also Hamid Ah v 11 dayat 22 A 93= A W N 1899 193 A 
lessee is estopped from showing that the lease is void and that 110 interest 
pas-ed to him Bamandas v Ailmadhab, 20 C W N, 1340 = 24 C L J 341 = 

85 Ind Cas 734 Where a zemindar agieed not to eject his tenant so long 
as he paid rent in consideration of the receipt of the large amount of arrears 
due from a previous tenant, he is estopped from ejecting the tenant so long as 
bo ptud rent, 1 usufu~~aman v Bodhan, 2 9 Ind Cas 650 
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Hindu widow Estoppel arises in the cise of a reversioner wheie he 
con eats to an alienation mulebj a Ilimlu widow Srinnasiaghaiachanai v 
Qonal that mi , ( 102?) W W N 2JUA l U, 1927 Wad US Where the 
widow and the next reversioner joined in conveying ipioperty bv which they 
trinsferrul tho ihsoluto inteie t in it the reveraioner cmnot ifter he come3 
into po-scssion chillengo the transaction under the rule of eatoppi i Amai 
hushna v Ix'i/endia S7 Ind C is 790= V I U 1925 C il 1205 Where the 
ii version irv heirs to a Hindu widow’s estate eau-ed the purth i-ers of the 
estate to behove tint lie approved of the ado b\ tin widow and that such rights 
is ho li id he w is willing to 0 i\e up lu is estopped from questioning the trail 
saction of purchase sul sequenth Aa»m Sav/r* v hnnnumma, (1925) M W 
N 495= as Ind Gi^ 764= A I tt 192 » Mid 638=48 M L 1 284 A docu 
ment recited that the executants' reversioners had givtn their consent to the 
deed, ami the endorsement showed tint the Sub Ilo^istrir reaii the document 
to the executant and the levcraiouers and h id the ir thumb marks put in a 
second tune It was held that it was not a nuro ittc tation but would estop 
thun from qiu tiomngthc vilidity of the deed Sundai Sim//* v Bhan 'stntjh, 
9i> Ind Gis 1032= 2(j l* L U 7 >b lhe tneie f ict that a rvveisioner cuUi 

vited the lands alunated h\ the widow undci the vendee so lon 0 ns the widow 
hvtd, docs no tstop bun for claimm B the properties on the death of the widow 
Dakar Khan v KvJttnChnnd 72 P R 1919 = 52 Ind Gis 845 

Wheie the next presumptive revc r-ioncr consented to and joined in a gift 
by a Hindu daughter into her fathers estate as a limited owner and on the 
death of the daughter succeeded to the cstito as actual reversioner he or any 
one deriving title from him w 19 estopped from challenging the gift Mahadeo 
Piasad v Mata Prasad 19 A L J 799=03 Ind Cas 731 , «ee also bhunmnqha 
v Koi/appa GO Ind Cas 635 = (1920) M W N 679, Basappa v Falvappa 
23 Born L R 1040 After the death of a last male holder, a reversioner 
entered into a compromise with the widow of the last male holder and other 
leveraioner and on the basis of that compromise the property was divided 
After the deatli of the widow, hi is precludtd from claiming as reveisioner 
hnnhailal v Bnj Lai, 40 A 487 (P G) = 22C W N 0*4 (P C) A rever 
sioner who h is volunt inly signed the deed executed bj a widow cannot legally 
chum in opposition thereto blab Chandra v Dulcl en, 28 C L J 123 = 43 
Ind Cis 78 Where a Hindu reversioner relinquished his rights to a portion 
of the inheritance in fivour of the widow in consider ition of receiving a 
relinquishment from the widow of all her interest m the remaining portion of 
the inheritance neither he nor any per on cl inning through him, could set up 
that her relinquishment was not binding on him and did not Opei ate oil the 
portion of the inheritance relinquished in f ivour of the widow Jogendia v 
J/oiuudia 47 Ind Gas 978 lhe itte station of i reversioner to a document 
implies only that there was necessity for the ihcnation and does not create 
estoppel hamasivai/am Pillai v Knthalimjan, 1 111 L 1 30 = (1917) M W N 
78 = 38 Ind Cas 40, but see Oanda Singh v Sulab Singh, 159 P L R 1914 
But where the reyeraioneis induced the purch isei to believe the recitals of the 
document to be true and to act on them they are estopped bv conduct 
Bhubanrshwat * v Uaradhan, 21 C W N 728 In Ban hishen Bkagat v 
Iiasln Pershad} 42 C 876 the Judicial Gomnuttee only laid down that a 
thoughtless reversioner should have a door of esc ipe from an uncomfortable, 
position rather than bind him down conclusively by the stringency of the 
equity brought about by his conduct Pai asui amai eddi v Mahueddi G L W 
2a0=22 M L 1 260 = 42 Ind Gas 496 Where, t Hindu widow, in possession 
of her deceased husband’s separate immovable property, his concubine and his 
illegitimate daughter, with the concurrence of the nevt reversioner effect a 
distribution of the property, in pursuance of in instrument in writing to which 
they were parties and a remoter reveroioner Utests such instiument and consents 
to, and noMsts in the distribution of the propertv, such remote reversioner 
would be e topped by his conduct from questioning the legality and validity 
of the distribution or of nsaigumenta mule by those who shared m such 
di tnbution Sia Dasi v Qur Saha t, 3 4 362 A reversioner by unknowingly 
accepting the mortgage of the lmil m the joint holding sold by a widow to 
149 


115 


1180 


THE INDIAN EVIDENCE ACT 


115 mother reversioner, is not estopped from contesting the validity or its BJjje 
Shevar Ilayat 32 P W R 1914 -108 P L R 1914=23 Inc? Cas 525 The 
interest of a Hindu reversioner is m interest expectant on the death of a 
qualified owner, it is not a vested interest, it is a spes successions or a mere 
clause of succession, it cannot be sold mortgaged, assigned or relinquished, for 
a transfer of a spes successions is a nullity and has no effect in law But though 
transfer of his interest is void, he may, bj becoming a party to a compromi e 
and by taking the benefit of the compromise, be estopped from claiming as a 
reversioner A r a! he Ghou-dhui y v Sul dco Chaudhw y, A I It 1930 All 130 

Estoppel by acts of agents ‘ The principal whose negligence has enabled 
his igent to cheat a third part} acting with ordinary caution is murerssiiy 
estopped from den}ing the authority of his agent Pet Erie G / m Expand 
Suan, 7 C JB N S 400 (432) A principal who has by Ins conduct led other 

persons to believe that his agent is clothed with a J irger authority than that 

which he ictually possesses wheie such persons have acted m that belief to 
their detriment, cannot rely upon any secret limitation of his agent’s authority 
or upon any private understanding he may have with him of which the re^t of the 
world must necessarily be ignorant Strangers ’ ^aid Lord Ellenboiough, V in 
oalj look to the acts of the parties and to the extern ll indicia of property, and 
not to the pnvate communications which may pass between a principal and 
his broker and if a person authorise another to assume the ipparent right of 
disposing of property in the ordinary course of trade, it mu c t be assumed 
that the apparent authority is the real authority ’ Picl enng v Bus! 13 Eiri, 
38(43) Garpei Estoppel, 177 Simd irly m Ramsden v Dyson 1 E A I A 
128 (158) Loid CranU/orth said If indeed the principal knows that the per on 
dealing with his igent have so dealt in consequence of their believing that all 
statements made by him had been warranted by the principal and knowing 
this allows the person so dealing to expend money in the belief that the agent 
had an authority which, in fact he had not, it may be that in such a case, a 
Court of Equity could not allow the principal afters aids to set f "f\ ' v 1" 1 ,° r 
authority in the agent But this equity where it exists depends absolutely 
on the fact that the knowledge on which it le ts can be brought home to the 
principal’ Caipet t Estoppel 173 But an agent cannot set up hi» own breach 
of trust Hants y tmnmi 51 L J « B 338 Where a tenon without 
Zemindar’s permission makes a grave on the abadi the mere f tet that the 
servants of the Zemindar stood byanddid not object cmnot amount to the agent s 
acquiescence so as to estop 7emindar from interfering with the gnve Khuda 
Mo) *5 y Jb/dmia* 125 1 m) C js 028 An endorsement by an agent of l 
decree holder on a notice of sale thit a property need not he sold does not 
i slop the decree bolder from executing the decree against the property Partita 
saiaty v Muhammad 82 Ind Cas 4J4— A 1 R lDijuid 270 

Difference between s 115, Evidence Act, and section 43 of the Iransfer 
of Property Act Dio difference m language between s 13 of the linnsfcr of 
Proper! > Act and the lingu ige of the ilhistiation to s 11"» of the Evidence Ait 
seems to be that under s 13 of the 1 1* Act, mere erroneous lepresentatiou 
will apparently suffice and the represent ition mod not be mtentionallj fdae 
w hert as the illustration to s 115 of tho Evidence Act uses the words mien 
tionall} and falsclj A n iun under a 43 there is nothing sim] about the belief 
of the trinsfereo in the tmtli of the «rroneous representation whereas the 
illustration to s 133 implies that the trundene mat lme believed the m ten 
tional ind false representation and acted in the faith of uch representation 
Ualtikudar A arum \ tudar Sayatl 28 M L J 41-27 Ind Cas 7S3 

Family arrangements Where parties settled their di putes amicabty and 
e \ch of the conic tin„ pirties took a h ire of the properties entered into po se 3 
aion and sub iquentlj dealt with the items allotted to them as their own by 
belling and mori* ynj. them, they are estopped from challenging the validity 
of the Utlcrntnt- Jagdom Sahau \ Ihipnarmn 5 Pat L T 375-1021 P 730 
\\ here an agreement relating to dm ion of fiimiy properties is entered into 
and the puties enter into pos ca,ion of th< properties allotted and occupy it for 
a long lime, the) an. t topped from ettlng up their independent n B lits 


i 
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dehors tbo agreement ami from denjin,, the rights of the other p irtics Bahadur s> m 1 15 
Bingh \ Rim Bahadur, 15 l 277^-1 \ h J 140" 71 Jiid 105-» J923A 
201 It would not ho n a tumble, or tonclu iu to the pc ice anil welfare of 
families to construe acts, dono out of kmdiu s ami affection, to the disadvantage 
of (ho doer of them \\ lure two ‘nimwng brothers constitutid iMitahlnra 
faimlj, and the eldir brother niturill) and piopcrl) tnited lus joungir brother, 
who h id been born deaf and dumb, a* a member of the { umlj, and entitled to 
cquil rights until it bee ime »b oluteh char that In- nnlud) was mcurablt, 

Inld tint there wts no ground for suppo-mg th it tin elder brother intended to 
di\L ft t himself of h s own propert> or to w me ant rijits, accurmg to lain bv 
reison of Ins joungcr brothers mcipaeitj and th it there was no principle of 
1 iw founded on tin doctrine of estoppel or laches or the liw of limitation or 
otherwise to hold undtr the circumstances of the cut th it the elder brother s 
act3 and conduct h id an effect and operition wluih he could not lm\o intended 
or contemplated Leila Vuddun Hopal \ hhd hmdit hoer 18 C 341 (P C 18 
I \ 9 

Ono estoppel against another In act oof one e-toppel against another 
the parties are iet fno and the Court h is to seo wh it their original ri 0 hU are 
Jntanlal \ Behan Ial, 132 P \V U 1918 »• 15 1ml Cis b3 

Benaim Mhero i fuller whether Hindu or Muhiunimidnn purchases u 
proper!) in the namo of ono of bis 6ons tbo ordinary presumption is that it is i 
bnvuiu trm-'iction and not tint it is ui mlvnuecinent m favour of tho son 
W hero tho vendee from tho -on in such a *• ise h id v irious indications which 
should h ive led him to in ike inquiries into Ins vendor s father a claim it tho time 
when the deed was i>rc tnted for regi trntion he could not urge tint the fuher 
wis t topped b> his conduct from -etlnu up a title agiun-t him Ohulam 
Dailjir \ Tcja.wjh.7S P It 1918-lo9P W K 1918-47 Iml Cis 157 If 

pirties allow their benamuhr to sue in his own name iml not in a rnpro-enta 
live chirieter, the) cm not conic in on Iih lit uh under Order 22, rule, 3 
Doraisaim \ Cnidmubjiam, V. I It 1)JU Mid 221«*5S M L J 18 

Estoppel by election Where a man has an option to ehoo^e ono or 
other of two inconsistent things when once ho has m ulo In* election, it is 
final and cm not be retracted l*a Lord Bind burn T in Bcarf v fatdtne L It 
7 App Ci 30U Quod kernel placuil in clcchonibu *, ainphus dnplueic non 
potcsl Co Lit 110 i A min cmnot approbate and reprobate at the satno 
time Caspei* on Estoppel p 1G7, heir v H onchopc 1 Bligh 1 ‘ You cannot 

both e it jour cake ind return jour cake Per Ci omplon J in Clarl c V 
Did inson, 1 13 A h 1j 2 lo illustrate tho doctrine of election suppose A 
by Will or deed, gives to 13 propertj belonging to C , and by the «amo instru 
ment gives other propertj belonging to himself to C, n Court of equity will 
hold C to bo entitled to the b ift made to him by A onlj, upon the implied 
condition of his conforming with all the provisions of instrument by renoun 
cmg the right to his own propertj in favour of 13, he mu«t, consequently 
make his choice, or, as it is technically termed, he is put to his election, to tnko 
other under or ngunst the instrument, if C elects to take under and conse 
queutly to conform with nil the provisions of, the instrument, no difficult) 
nn^cs, as B will t ike C’s property, and C will take the propertj given to him 
by A, but if C elects to take against the instrument, that is to say, retains Ins 
own property and nt the same time sets up a claim to the property given to 
him by A an important question arises whether he thereupon incurs a forfeiture 
of the whole of the benefit conferred upon bun bj tho instrument, or is merely 
hound to make compensation out of it to the per-on who is disappointed by 
Ins election IP - A F Leadin'} case Vol I p 312 It is an obligation imposed 
upon a part) to chooso between two inconsistent alternative rights or claims, 
in ca<*es whcic theie iscleir intention of the person, from whom he derives 
one that he should not enjoj both Every case of election, therefore pre 
supposes a plurdity of gifts or rights, with an intention, espres* or implied, 
of the port), who has a right to control one or both, that one should be a 
substitute for the other The part) who is to take, has a choice , but he c innot 
enjoj benefits of both Slonj hq Jur § 1077, see also section 35 of tbo 
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Transfer of Property Act (IV of 1882) and, section ISO of the Succession Act 
^aaIX of 19^*5) lhe doctrine' says Try L J in In lie Vat don s fiusls, 
31 Ch D 275 (279)” reMs, not on the p irucular provisions of the instrument 
which i uses the election but on the presumption of a general intention in tbe 
authots of an instrument tint effect sh ill be given to every part of it, the 
ordinary intent' to u^e the words of Loid Ilalhetlcy m Couj er \ Coopet, L It 7 
H L 53 (71) implied in ever} man who affects oy a legal instrument to di e po 6 e 
of propertj that he ir tends all that he has expressed lhis general and pre 
sumed intention is not repelled by hew mg that the circumsl mces/iliich in 
the event gave n«e to the ejection wcic not in the contempl ition of the author 
of the instrument hut m piinciple it is evident that it maj be repelled by the 
declaration in the instrument it elf of a particulir intention in con si stmt with 
the presumed and general intention " 

Estoppel by negligence It is true that there can be no negligence unless 
there be a duty Coienti ij v lhe Cheat Indian Ratlicay Co , 11 Q B D 776 
Before any one can be estopped by a representation inferred from negligent 
conduct, there must be a duty to use due c ire towards the party misled, or 
towards the general public of which he is one Halsbury V ol 13 398, Scion V 
Lafone 19 Q B D 68 A c econd essential condition of estoppel by negligence 
is that the negligence mu«.t bo in the transaction itself, and a third, which is so 
elo«ely connected with the second that it is impossible to treat them separately 
is that the negligence must not only be calculated to have the misleading effect 
attributed to it but must be proximate or real cause of that result Ban / of 
It eland v Leans Chat the* in It eland 5 H L Cas 3S9 pet Pat/e B, Suan 
v Not th British Austtahan Co 7H AN 603 633 


Other cases After the right to get either recission or reformation of the 
contract is barred, it is not competent to a party to a contract enjoying the 
benefit under it to say that he is not bound by one of its terms Sasht hanta 
v Qenda Sheikh 82 Ind Cas 970=* A I K 1925 Cal -189 Admi sion m a 
different proceeding that one had sold the land docs not act as estoppel so as 
to do away with the necessity of registering the document 1 fauna Po } in v 

Mating Vet Th S6 Ind Cas 205 = A 1 Iv 192 j Rang G8 Where a person 
accepts a gift of property made by a number ot donors jointly be cannot after 
wards say that some of the donois had no right to m ihc the gift Iieexhanalht 
Janakiv Goiindan, 8o Ind Cas 546 = A I R 1925 Mid 990 Where i 
plaintiff accepted the transfer of cel tain shares from a widow during her life 
time he is estopped from denying the truth of the represent ition m suit between 
himself and the representatives of the lady J lahamed Hasan v ill Ilatdci 

85 Ind Cas 509= \ I It 10 5 Oudh 337=12 0 L J 1 Estoppel is purely 
person il and will not ilfect others in so far ns they claim i title otherwise 
thin tluough the per on prmvuily Uniat am v Put ul 85 Ind Ca 540= A 
I R 19 r 5 Cal 993 A defendant cannot be allowed to s e t up his own fraud in 
defence Whero a pi un tiff claiming a title by purchase sues for declaration 
and ])os ession it is not open to the defendant to show that it was die who 
provided funds for the purchase by means of i fraud on the reversioner to 
which she ind the plaintiff were pirties I achayammal v Dciammtnmnl >. 2 
I W 313= A I It 192o Mad 1010 A man who Ins represented fo an in 
tending purchaser that he has not i ‘■ecumy ami induces him under that belief 
to buy, cannot, as again l tint purchaser, sub oquently attempt to put bis 
security inforce Jia / al \ Sacia htbi,00 Ind Ci- 2= A I It 1927 Oudh 101 
Although the house of an n 0 ucuhun t» is orninarily unsaleable, ‘■till tbo conduct 
of the agriculturist judgment debtor may estop 1 ini from pie iding that the 
hou-'c not mIi ible Ganya bidiun v Jojmohan 6 P 254 = 102 Ind Cis 610= 
b I’nt Ij T 503 = A I It 927 Pat 2b> Where the question aroso whether i 
eompmy was Inblc to be i*«es t<l to companies tixby mumcipility ind it 
nppeml th it the igint of the compiny h ul written a letter to the Mumeipd 
Council « ummg that the company was liahlo to be issesed on its profits 
held tint the eompinv win not < topped from qut tionmg the validity of the 
»» eaeim »t b) ft Milt in the uv d Court bomlxiy Co Ltd \ Municipal Conned of 
Ihmhjul libs Imi Cm -«“•-< J '* -13 I ven if lhe comnromi e is beneficial 
to a p»rty a inUn t, but be bas not taken an v benefit out of or under it, tint 
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compromise doe? not constitute nu i toppel debarring him from challenging it 
Ih idat/ \alh \ \tioda Samian 108 Iml Cw 44 = i. I R 1928 Cal 334 
Win re i per on dt-cribing lumstlf as* tho holdir of <janU interest purported to 
gr mt a permanent k ist he will be cstoppid fiom inerting Ins right us a rijot 
but the purcli wr at in < xtcution sail of that person s right md interest who got 
his name mututul in the s/iciis/a of the superior land loir) on pi} mint of an en_ 
hmud rent is not so c topped Jaladhar l/muhil v A»mfa /of Hoy 103 
Iml Cis 611 = V I it 1928 Cal 87 A muajulor who Ins mortgaged his 
muo/i plots uui not as ert v unst tht mort„v« whom hv has \j< cud his want 
of title 1 he case im^ht Ih- different if the I>egislituro hul ixpio~sI} en irted 
tint m no circuin Umcts would a transfer of muaft land bo rctognistd 5 0 
W N 915-110 Iml Cv* 120- V I II lOibOudh 136 A mort^ageo cannot 
denj the inoclg igors title Soubhat \ Jaijjtican, 30 Bom h U 987 — A I R 
1928 Horn J80 \\ hero a part} who'? name did not appear m tho cute title 

!>} nn who but claiming to lie i proper p ut> to a legal proceeding takes step 
for the nurpo o of securing some relief from the Court in that i ipaut), ho 
it dl\ becomes estopp'd from afterwirds setting up tint he was. not in ule a 
pirt> If such a top Ind been taken without tin full knowledge of all the 
circumstances and without notice of the mnnm r in which the tiling h id coino 
about. it nil) In c-toppil mnj nn-e Suthatoana ( hauat \ Samaiaimn, 11U 
Ind Cis 837 -(1928) M W N 634- A I R 1928 Mad G90 If a person 
takes po session of cerium propert} as a mulauah iml holds po-session of it 
on that bi«ia ho unnot afterwards turn lound and an} that the naif bung 
\oid, lm was in possession in Ins own right and claim tlio property as his own 
as igninst the benefienrtea Hukya lianu \ A njua lianu, 53 C 448 — 32 C 
W S 248 

\\ here a co sharer who w is also the mullar am of the vendor look part in 
the 8 do proceedings in fit our of a third person and sub equentl} he purilnsed 
a part of the propert} from tlio vendee and the plaintiff sued later to establish 
his n„ht of pre-emption Held lb \t the mere fact th it the co sh wer was a p irty 
to the origin il sale did not estop lum from setting up Ins title under a sale deed 
is an answer to the plaintiff s cl um Bliora Qanqa Prasad v Pooran, 20 A L 
I SO—iOSTud Cus 157 A j arty lm\mg claimed on bisis of inve tment in 
commercial specul itions cmnot claim on another basis when he finds the first 
ha is preiudicnl to him lie cannot both approbate and rcpiobate Harnam 
v Vatbm Gopal 33 t. W N 493- 49 C L J 335 - 27 A L J 400 = A I R 
1929 P C 77 Whcioa person admits execution before the Registrar after the 
document his b*en explained to him, it cannot subsequently bo accepted th it 
he was i„nor mt of the nature of the transaction Sewumalai v Sclappa, 33 C 
W Is 107-29 li W 119 = 114 Tad Cis 5G8 Where a co sharer refuses to 
purchase the piopert) of Ins othei co sharer, ho is estopped fiom exercising hi? 
ri Jit of preemption Ramcsuar v Ghisiauan Pi mail, 27 A L J 665 -A I 
Iv 1929 All 531 1 or purposes of estoppel an order b> consent not disch urged 

by mutual igreement, iml remaining unreduced, is as. aflective is nn order of 
tne Court unde otheiwiso than by consent ind not disch irged on appeal 
Lharlci Uubet t v Eduard Keith, 118 Ind Cis 7 — A I R 1929 (P G) 2S9 

- i7 M L J 429 (PC) A part} who t ikes advantage under pari it ton is 
< stopped fiom pleadin to imp utibilit} Naicndrav Xarjemha 50 C L T 267 

— A I R 1929 Cal 577 Where i County Court Judge has tried nn action 
which he had no jurisdiction to tr} ind the unsuccessful part} ippeals the 
respondent is entitled to rai~o the point of jurisdiction notwithstanding that 
it was not rn ed below md the fact that no objection was taken to the juris 
diction m the count\ Court does not create an> estoppel b} conduct Simpson 
v Ciouie (1921) 3 K B 243=90 L J K B 878 Where in prior land ac 
quisition proceedings there was a declai uion that minerals beneath a particular 
land could be used b> the Government for the pm pose of construction of i 
budge and the owner of the land received compensition on thit footing and 
if ter the completion of the bulge ho sued for a declaration tint he was 
entitled to the remaining mineral in the land, held, that lie w is not estopped 
from asserting such \ claim Sea etai if of Slate v Gyancndia Chandia, 8 Pat 
712 A judgment debtor who igrees to the figuie of price which is to be advertised 
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for the information of the intending bidders at the preparation of proclamation 
cannot he hcnitl Inter or after the nlo to plead that the figure was unduly low 
and the «nle should theiefore lx» set n^ide Itoinanalhan v Ramanalhan, 

Ind Cns 705= SO L W 995 A person creating n charge or a mortgage 13 
estopped from saying that ho is not entitled to create the charge or mortgage 
on the propci ty *■> haul at \ Ganpal, 31 Bom L R 139=119 Ind Ca« 166 
= 1929 Bom 227 

A usufructuary mortgagee cannot deny the title of the mortgagor and set 

up advert possession unless he actually levies the holding and enters under 

a different stitus Jat Aandan \ Lnnao, 119 Ind Cas 568= A I R 19-9 
All 305 

Where a widow m ikes u gift of her husbands property in her pos ession 
as widow, to her d lughter ami her husb ind jointli, the daughter’s acquie cence 
foe less than 12 yeira since the deith ot the widow in the property is not 
sufficient to depme her of her motion iry right or sufficient to constitute an) 
ground of estoppel winch would dispo-e of the c> se Pappammal v ilamelu 
119 Ind Cas 152= A I R 1929 Mad 407 If a Hindu reiersioner enters into 
n compromise which amounts to i settlement of a doubtful cl urn, it is binding 
on him, e\en though at the time when he entered into it he was a mere 
re\ ersioner There is nothing to present hnn from so acting as to estop hiuiself 
by his own conduct fiom subsequently claiming a property to which be may 
succeed J loti Shah \ Chandliaip Singh 18 A 037 = 90 Ind Cis 595 Wnere 
an order directing the payment of the decree by instalment was passed at the 
rpque%t of the judgment debtor who sub equently acted upon it he is precluded 
from contending that the order was not binding on him Fielding \ f/ieFnm 
of JanaLi Das 95 Ind Cas 243 = A I R 1926 Lab 465 

A Hindu widow executed a mortgage as guardian of her adopted son 
subsequently she sold the properties to the plaintiff as her own The plaintiff 
sued to redeem the mortgage Held that the plaintiff was not estopped from 
demine that the adopted son and not the widow was the owner Iiangai/ya v 
Basana 23 L W 367 = 94 Ind Cis 639= A I R 1926 M 594 The Zamindari 
rights in a village weie mortgaged ind the mortgaged ri„kt was sold m Court 
auction and purchased by a third ptr'-on , subsequently the mortgagee himself 
took a lea=;e of the properties fiom the third person In a suit for redemption 
of the mortgage, held, that the mortgagee was estopped from setting up the 
plea of tenancy Gaurt v Mangla, 7 L R 171 (Rev) = A I R 1926 All 463 
Ab between a mortgagor and his mortgagee, neither can deny the title of the 
other for the purposes of the nortgage, but the estoppel does not arise in a suit 
neither based on nor connected with the mortgage Deo Kali v Ranchooi Bux 
92 Ind Cw 19 = 13 O L J 208= A I R 1926 Oudh 2 j 3 Where in case of 
an alienation a person entitled to challenge it is present it the mutation 
proceedings and when there is eiery opportunity ot objecting to it, does not 
object, he cannot challenge the alienation subsequently Ram Sarup v Dam 
9aian 96 Ind Cas 915 = A I R 1926 Lih 650 Where a per on pm chases 
certain pioperty \n execution of a money decree expressly subject to a mortgage 
on it and idmits the existence of the mortgage i f is not sub equently open to 
him to challenge tho moitgage in a suit on the moitgage by the mortgagee 
Goundoiao v I loch and 9a Ind Ci6 563= A I R 1926 Nag 446 Where 
the owner of a pioperty keeps quiet when hi3 property is being old as belonging 
to the judgment debtor in execution of a decree, though he was iware of til® 
attachment and sale he is estopped from impeaching the sale Jhanda Singh a 
Ilomani Sinqh 27 P L R 260= A I R 1926 Lah 41o Where the defendant 
has successfully pleaded in the Sm ill Cause Court, th it tho suit was one triable 
by the regular side he ought not to be allowed when the suit is filed on the 
regular bido to turn round mil plead that it ought to have been filed in the 
Small Cause Court Kaitar Singh v A anda, 95 Ind Cas 846= A I R 19-6 
All 664 Where a lea e is taken on the understanding that it would be for the 
benefit of the local public and this formed pirt of the consideration for the 
lease the leasees cannot lfterwaids turn round and claim an absolute interest 
in the lands linked and deny rights to the public Peanj J al v S urendia J\alh, 
bS Ind Cas 505= A I B. 1925 CaL 1233 A mere undertaking may operate 
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is an estoppel, though it imj not amount to ^ contract Shailzdi Cltandia \ § 115 

Bechai Bope, 81 Inil Cis 131-A I R 102) ClI 01. Where mortgif,or 

enteied into agreement before final decree to piy higher interest to get extension 

of time, he is, estopped m in applicition by the mortgxgee for execution of the 

agreement, from contending that the igreement could not be enforced in 

execution Subtamania \ Gorem, 86 Inct Gas 723 = 48 M L J 121 

lhere can be no estoppel m favour of a party who was not misled except by his 

own ignorance of the law bnjad v Adn af, 2 O W N 83=87 Ind Cvs 44=5 

= A I R 1925 Oudh 56S A person is not precluded from setting up an 

inconsistent case m a subsequent li tig Uion The contention put forward in 

the previous suit in support of a legal argument cannot bj itself become a found 

ation for any estoppel 6ht/ania Bai v Pnrushotham 21 L W 151 = 90 Ind 

Cm 124= A L B 1925 Mad 645 A person is not precluded from setting up 

an inconsistent case jn a subM»quent litigation The contention put forward 

in the previous suit in support of a legal argument cuinot by itself become 

a foundation for any estoppel — Shyaina Bat v Putmolham Das 21 L W 

551 = 90 Ind Gas 421= A I R 1925 Mad 645 A party to a submission 

to irbitration through Court can question the validity of the irbitration proceed 

ings on the ground that the Court had no jurisdiction to refer to arbitration 

Ac any v Sona Wanqdi, 52 C 559 = 42 0 L J 26 = 29 C W N 886 = 87 Ind 

Gas 033= A L R 192 1 Cal 812 The person to whom a notice has been given 

to the effect that a property is going to be ^old and who intimates hts refusal to 

purchase can not be allowed, after the sale lias been made after his refusal, to 

turn round and seek to enfoice his right of pre eruption through the Court 

The doctrine of estoppel apphe9 to all sorts of cases including pre emption cases 

Don Mahomed v Bint Zohta, 87 Ind Cas 414 

A person is not entitled to give an undertaking to a criminal Court to 
abstain from ceitain action to go and file a civil suit lor decliration that the mi 
der taking given by him was of no effect. Ramsaran \ Seo Piatab, 85 Ind Civ- 
536 = A. I R 1925 All G05 "Where the vendee under a contract for sale of 
immovable property stated to the vendor that his (the vendee s) money was ready 
and that the title deed was being engrossed and where those two matters alone 
were wanting to complete the sale and where the vendor gave live day s notice to 
the vendee to complete the s lie, the vendee was estopped from denying the truth 
of his statements J lotilal v Ban Moota, 41 C L J 334 = 83 Ind Cas 440 = 

27 Bom L R 814 

Wheie a prior vendee induced a subsequent vendee to believe that not 
withstanding prior sale deed the vendor continued to be owner and to purchase 
property m that belief lie is estopped fiom claiming priority under his s lie 
deed Mokamed v Anoiacheltani 1925 M W N 596 = 90 Ind Cas 875 = A I 
R 1926 Mid 39 = 49 M L J 396 l he entries in the settlement Record may 
amount to an admission but they do not amount to estoppel Mai hanlal v 
Pitambc > L Iv b All 22 (Rev) If n man obt mis possession of land claiming 
under a deed or Will, ho cannot afterwards set up another title to the land 
against the Will oi deed though it did not opeiate to p is-» the land m que tion 
and if ho remains in possession till 12 years have elapsed and the title of his testa 
tor s heir is extinguished, he cannot claim by pos-.eseion and interest m the pro 
perty different from that which he could h ive tiken if the property h id passed 
by tho Will or deed Jogesuar v Pitnduumg 7 N L J 82=78 Ind Cas 840 = 

AIR, 1924 Nag 73 Where there is a contract for sile no decree for posses 
sion cm bo given unless the title is completed by a registered deed and an 
agreement between pirties to s C U the land cuinot act ns estoppel so is to do 
away with the necessity for re D i tered deed of the transfer where the statute 
expiessly requires it Uauny Pot/m v Mating Tit Ter 2 Rang 150 = 1925 Ring 
b8 Dharain Chand v Marji Sahtt 16 C L J 436 Mali > a Mohan v Rami umar 
20 C W N 307 But an undertaking may operate as an estoppel though tu 
the absence of consideration it cannot amount to i contract Situ itions may arise 
in which i contrict should ho held to be an e toppel is in cases where only aw 
adequate right of action would exist in favour of the injured party if estoppel 
were not allowed In such i case estoppel may sometimes be available to 
prevent fraud Shaitesh Cltandia v Bcchai Gope 10C L J 67 = 1925 Cal 94 
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for the information of the intending bidder-* at tin, preparation of proclamation 
cannot be heard Inter or after the tale to pit id that the figure vrns undid) low 
and the «ale should therefou h» set isidc RomanatUau v Ramanallian, 11? 
Ind Cas 705=30 h W 095 A person ci eating a charge or a mortgage 13 
estopped from «a\ing that he is not entitled to create the charge or mortgage 
on the proper t> Simula/ v Ganpat, tl Bom L K 139= 119 Ind Cas lb6 
= 1929 15om 227 

A usufructuary mortgagee cannot deny the title of the mortgagor and set 
up adverse posses-ion unli ba In actually leaves the holding ind enters under 
a different st itu& Jai Randan v Lnttao, 119 Ind Cas 5G8 = A I R 1920 
411 305 

"Where a widow mikes a gift of her husbnml b property m her pos ession 
a& widow, to her d mghter and her liusb md jointli, the daughters aequic cence 
for less than 12 jeirs since the doth of the widow in the property is not 
sufficient to deprive her of her rev eiMon iry right or sufficient to constitute any 
ground of estoppel which would dispo e of the ci sc Pappammal v Alavulu 
119 Ind Cas 152 = A I R 1929 Mad 407 If a Hindu rev erbioner enters into 
a compromise which amounts to i settlement of a doubtful cl um, it is binding 
on him, even though at the time when he entered into it he was a mere 
reversionpr There is nothing to prevent him from so acting as to estop himself 
by his own conduct from subsequently claiming a pioperty to which be may 
succeed J loll Shah v C/iaiid/iat p Singh, 18 637 = 96 Ind Cis 595 Where 

an order directing tbe payment of the decree by instalment was passed at the 
request of the judgment debtor who subsequently acted upon it he is precluded 
from contending that the order was not binding on bun Fielding v riieFum 
of JanahiDas 95 Ind Ca& 243 = A I R 192G Lab 4G5 

A Hindu widow executed a mortgige as guardian of her adopted son 
subsequently she sold the properties to the plaintiff as her own The plaintiff 
sued to redeem the mortgage Held that the plaintiff was not e topped from 
denying tint the adopted «on and not the widow was the owner Rangayya v 
Baianu 23 L W 307 = 94 Ind C is G39=A I R 1926 M 594 The Zamindari 
rights in a village weie mortgaged and the mortgaged right was sold in Court 
auction and purchased by a third person, subsequent!) the mortgagee himself 
took a lease of the properties fiotn the third person In a suit for redemption 
of the mortgage held, th it (he mortgagee was estopped from setting up the 
plea of tenancy Gann v Mangla 7L R 171(Rev) = A I R 1926 AIL 463 
As between a mortgagor and bis mortgagee neither can deny the title of the 
other for the purposes of thp mortgage, but the estoppel dots not arise in a suit 
neither based on nor connected with the mortgage Deo Kali v Ranchooi Bux 
92 Ind C is 19 = 13 O L J 208 = A I R 1926 Oudh 2 j 3 Where m ease of 
an alienation, i person entitled to challenge it is present at the mutation 
proceedings uid when there is every opportunity of objecting to it, does not 
object, he cannot challenge the alienation subsequently Ram Samp v Ravi 
Saran 9G Ind Cas 915*= A I R 192G Lih G50 Where a person purchases 
certain pioperty in execution of a monej decree expressly subject to a mortgage 
on it and admits the existence of the moitgage i* is not sub equentl) open to 
him to challenge the mortgage in a suit on the moitgage b) the mortgagee 
Goundotao v ffnehand, 9o Ind Cis 563 = A I R 1926 Nag 446 Where 
the owner of a property keeps quiet when his property is being sold as belonging 
to the judgment debtor in execution of a decree though he was iw are of the 
attachment and sale he is estopped from impeaching the sale Jhanda Singh v i 
Ilomam Singh 27 P I R 260 = A I R 1926 Lih 415 Where the defendant 
has successfully pleaded in the Sm ill Gau^ Court th it the suit was one triable 
by the regular side he ought not to be illowed w hen the suit is filed on the 
regular side to turn round ind plead that it ought to have been filed in the 
Small Cause Court hat tar Singh v Nanda, 95 Ind Cas 846 = A I R 1926 

All G6t litre a Iea«e is tal en on the understanding that it would be for the 

benefit of the local public and this formed part of the con ideration for the 
lease the lessees cannot ifterw aids turn round and claim an absolute interest 
in the lands lci^ed and denv rights to the public Peaty lalv Sutendra Rath, > j 
bS Ind Cas 5U5=A I R 1925 Cal 1233 A mere undertaking may operate | 
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as an estoppel, though it may not amount to a contract Shariah Chancha v S 115 
Bechai Gape, 84 Xnd Cas 134 = A L R 1923 Cil 94 Where mortgagor 
enteted mto agreement before final decree to paj higher interest to got extension 
of time, he is estopped in an applic ition by the mortgagee for execution of the 
agreement, from contending that the agreement could not be enforced m 
execution Sirin aniama a Corefa , 86 Ind Cas 723 = 48 M L J 121 
There can be no estoppel in favour of a party who was not misled except by his 
own ignorance of the 1 iw Arnjad v Ashiaf, 3 O W N 83=87 lnd C is 445 
= A f R 1925 Oudh 568 A person is not pi eoluded from setting up an 
inconsistent ca*e m a subsequent litigation The contention put forwird m 
the previous suit in support ot a legal argument cannot by itself become a found 
ation for any estoppel S/n/oma Bat v Purusholham Das, 21 L W 151 = 90 lnd 
Cas 124= A 1 R 1923 Mad 645 A person is not precluded from setting up 
in inconsistent case in a sub equent litigation f he contention put forward 

in the previous suit in support of a legal argument cannot by itself become 
a foundation for any estoppel — Shmma Bai v Put usotham Das 21 L W 
551=90 Ind Cas 424= A I R 1925 Mad 643 A part} to a submission 
to arbvtrvtion through Court can question the vahdit> of the irbitration proceed 
ings on the ground that the Court had no jurisdiction to refer to arbitration 
Tieany v Sana Wangdi 5.2 C 559 = 42 0 L J 26=29 C W N 686 = 87 lnd 
Cas 633 = A LR 192a Cal 812 The person to whom a notice has been given 
to tlie effect that i property is going to be «old and who intimates his refu-al to 
purchase can not be allowed, after the sile has been made after his refusal, to 
turn round and seek to enforce his rijit of pie empUon through the Court 
file doctrine of estoppel applies to all sorts of cases including pre emption case-' 

Don Mahomed v Bint Zohra, 87 lnd Cas 414 

A person is not entitled to give an undertaking to a criminal Court to 
abstain from certain action to go ind file a civil suit for decl iriuon th it the un 
ilectaLnig given by him was of no effect Ramsatan t Seo Ptalab 85 lnd C i* 

586 = A. I R 1925 All 605 Where the vendee under a contract for sale of 
immovable property stated to the vendor that his (the vendee’s) money was rtadj 
and that the title deed was being engiossed and iwieie tho=e two matters alone 
were wanting to complete the sale and where the vendor gave hve day s notice to 
the vendee to complete the sale, the vendee was estopped from denying the truth 
of his statements J/o trial v Han Jlooia, 41C L J 334 = 88 Ind Ca^ 440 = 

27 Bom L R 814 

Where a prior vemleo induced a subsequent \endee to believe that, not 
withstanding prior sale deed, the vendor continued to he owner and to purchase 
property m that belief, he is estopped from claiming priority under Ills sale 
deed Mohamctl v 1 j unachellam 1925 M W N 596 = 90 Ind Cis 875 = A I 
K 1926 Mid 39=49 M L J 396 i. fit entries m the settlement Record m ly 
amount to an admission but thev do not amount to estoppel Malhanlal v 
Pitambe i, L R 6 All 22 (Rev) If a man obtains po*se-sion of land claiming 
under a deed or Will, ho cannot afterwards set up another titl< to the land 
tgainst tho Will or deed though it did not operate to p is* the land in question 
and if ho remains m possession till 12 jearahave elapsed and the title of his testa 
tor* heir is extinguished he cannot claim by pos>.eseion and interest in the pro 
pert> different from that which he could h ive tihen if the property hid passed 

by tho Will or deed Jogewar v Pandioang 7N L I 82 = 78 Ind Cis 840 = 

AIR 1924 Nag 73 Where there is a contract for sale no decree for posses 
sion cm be given unless the title is completed bj a registered deed and an 
agreement between parties to sell the landcumot act i\9 estoppel so is to do 
away with the necessity for re 0 i°teretl deed of tho transfer where the -Uilute 
express]} nquires it Uauny Pogin v Mnunq Tit Te» 2 Rang 439=1925 Ring 
68 Dim ram Chand v Zlarji Sahu 16 C L J 436, Main a Mohan w Ttanri umar 
20C W N 307 But an undert iking may operate as an estoppel though in 
the absuue of consider ition it cannot amount to a contract Situations may arise 
in whiuU a contr ict should bo held to be an estoppel as in ca es where onlj an 
adcqmte right of action would exi t in favour of ibe injured part} if estoppel 
wtro not allowed In such a case estoppel nnj sometimes be available to 
prevent fraud Shatlcsh Chandra v Bcchai Qope 40 C L J 67 = 1923 Cal 94 
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The donee of 1 property is not estopped from contending: tint the property <loe-> 
not belong to the donor but was all along his own pi operty Radha lushen t 
Moolchand, 76 Ind Gas 128** 1925 Lih 27 Where the pirties to in arbitration 
sign the award and as a result thereof one of then uitlmriws a suit winch he 
would otherwise have prosecuted the other party is estopped fiotn contesting the 
validity of the award 1 lonohatlaly Ml Ainana 77 Ind Cis 41 

It cannot be sud that n Mahomed m tenant m common can be held to he 
represented bj mother Mihomedan tenant in common merely becmse their 
interests are identical haum BakJi v If ahaj Uddin 46 A 214-L R 5 4 *5 
(Rev )— 22 A L J 74 — 7s Ind C n* 1035 A moitgagor is e topped from 
pleading in a suit on the mortgtge fh it he Ind no title to the pioperty at the 
date of the document But if the inortgi D ee i& proved to be well aware of the 
actual facts as regards the mortgagor 9 title to the property the plea of estoppel 
is not available to him fulsnam v Tufaunn 1924 Nag 203 Wheie the 
alienee from a Hindu fuller applied to mulilion of n mien and the son on 
being examined in the proceedings did not object to dienation he is there 
after estopped from chillenging the mine as he must he deenud to have u 
presented tn it it was a valid ti 111 s iction Sheodm v Hatbulluh 1924 Vll 721 
Where a person gets another s limit lecoidcd as onnei of 1 moiety of the 
property and on the £ nth of tint anoihei purch i&es it it in mction sale the 
former can not later on cl tun owner lup of the sum Mathwa 1 iomuI \ 
Anandi 21 A L J 498-L R 4 A 5o5» 74 Ind Cas 911 A dispute under 
s lt5Cr Pro Code leJ ites only to pos ession of the pioptriits md consequent!) 
a compromise of the proceedings does not estop a pirty from denying the title 
of the other Oopi Das v Mad 7tu Lai 4') A 162=1923 Vll 77 = 2j \ I I 


In order to maintain a plea of estoppel in a pre emption suit it must bo 
proved that the pi untiff believed the lepiesentation made and brought In* Mid 
on the basis 01 it Banke bchan Lai \ Manna Lai, 74 Itul Cas 372 Wheic 
the mortgage deed clearly purports to be executed by the moilgt tt oi as the 
proprietor of the property in his own interest he is estopped from denying the 
interest which he represented as Ins own propnetiry n 0 ht 111 th«* deeil Bnj 
Tamn v Rnqhunandan , 71 Ind Cas 944- (1923) Pat 49 

Where a co sharer had been allowed by other shirers to treat cortun 
hnd as ins exclusive hold ng and I 10 ^rants a perpetual leise of a small 
portion of the land so as to confer occupant y right on the tenant mid at a sub e 
quent p irtition the land was allotted to another co sharer held that the co sjt irer 
u m e ttopped from disputing the title of the occupancy tenant to the 1 md 
lej Sindh \ 1 fiaishi L R 4 V 54 = 9 0 A A L R 43 j 

I ven where tiie mortgagors are trustees acun„ in 1 public cipaeity and not 
for their own benefit, they are estopped from deny mg their title and cannot 
<*et up ns a defence against the moit^agee tint the pioperty so mortared 
is trust property which the mortgi„ors ha<l no right to inurtgtge Bin Ralan \ 
Raghunand, 1 Pat L It 225 = 4 Pat L T 4)7 

In a suit for rent defendant objected to the non inclusion of ceitani plots 
whereupon plaintiff included the same reserving rijit to uo upon title ifti r 
ward* He then brought a suit in ejectment ba ed on title Held that them u is 
no estoppel by conduct ChouJhun ham Fiosad v Ram Chandi j, 1 Pat L I 
730 A sUtemcnt in the Court of an Assi taut Collector during the mutation 
proceedings to the effect that the pi untiff and two others were in oosscs ion of 
the property in equal shires and that mutUion of n lines may he nude accord 
ingly, docs not prevent the plaintiff from asserting his rignt to the entire ' 
proberty in Civil Couit subsequently Run ralan v Simla 9 0 A A I R 
20-72 I 11 J C is 832 V lure in execution of a money decree the decree bolder ' 
under n bonafide mistake brou e lit to sale cert mi of ins own properties a» 
tho’to of his judgment-debtor and the s do was confirmed and delivery of [>o ms 
sion was made to the purchaser held that the d»cree holder was e topped front 
setting up his own title to the properties as agunat the auction purcha^r 
notwith tnmlin„ the fact that the mist ike was bonahle Rani S ' j 
hulanln I elu I til 11 , 15 1 W 272 — 192*2 41 W N 121 ihouji a lei-e of 
joint family property was aUu illy executed by two out of three brotlurs «d»U 
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was found that the other brother was acting m concert and m tho ‘•'lino interest 
with the executants of tho lease In tho circumstances tho bi other who did not 
join m tho le iso was estopped from disputing tho validity of tho same Raja 
Ram \ Rami he tchy, ll It 3 A 81=05 Iiul Lis 577 Whero in execution of 
a decree against several persons, a certain property was attached and sold is 
ih it of ono of the judgment-debtors, and tho others though they had knowledge 
of the proceedings ind were present at tho salo raised no objections whatever 
and etui allowed tho silo to bo confirmed, tho> are estopped from bringing a 
suit against the auction parch \*cr Cor possession of tho property on the ground 
tbit they hid interest in tho same 1 bdul v Mohammad, 07 Ind Gas 797 

Where a parch i^er assumes liability for tho discharge of certain mortgages on 
the property ami receives consideration therefor, ho is bound by them Alla 
Villa v Gum Singh , 4 Laic L J 451 When m rent receipts given by the agent 
of tho Zemindar, tho tenants are described as occupinoy tenants, m tho absence 
of evidence to show that tho agent had power to confer occupancy rights, the 
Zunmdtir ia not estopped from asserting that tho ten ints had no occupancy rights 
hamla v Menial, L It 3 A 517 Ono out of two pi untiffa joined m in appli 
cation with tho defendant to tho Court, for the case to bo referred to arbitrition 
On the neat day G It tho other plaintiff made an oral application before the 
Court to iho effect that he accepted tho arbitr ition 1 ho arbitrition lasted for 

over a ycir and G It conducted tuo proceeding throughout on behalf of the 
plamtitis An awird was duly filed but G It objected to it on the ground that 
he h id not signed tho origin il application to tho Court for an order of reference 
G It was held estopped by Ins own action from riiaing any objection as to 
tho legality of tho arbitration proceedings on iccount of the want of his writing 
Gauri Shankar v Qangaiam, 77 P It 1919=52 Ind Cus 859 

Where a mortgigee on inquiry by an intending vendee gives him the exact 
amount due on bia mortgage and tho latter acts on this information and retains 
that amount out of tho purchase money for paying off tho mortgage, tho mort- 
gagee is cotopped from recovering any larger amount from tho vendee Sec) elan/ 
v Punjab National Bank Lid , 111 P R 1919 When i mortg igeo takes i 
mortgage from a person in possession and obtains possession from him, he is 
not permitted to question the mortgagors title Suraidi analh v Khihndra 
Mohan, 29 C L J 434=62 Ind Cas 69 A morfgngeo brought a suit for 
possession of tho mortg iged property against a person whom he treated as tho 
succesoOr of the original mortgagor uiuf obt lined a decree, subsequently when 
tho said representative of tho mortgagor sued the mortgagee for redemption of 
the mortgage, the mortgagor is estopped from disputing his right to represent the 
original mortgagor (Sound v ChoUie, 49 Ind Cis 350 

A person seeking to create title to real property by estoppel must satisfy 
the Court that he had neither actual nor constructive notice of tho title 
of the real owner and had not before bun any circumstances which could 
put him on reasonable equity to find out the truth The Evidence Act affords 
no dehnitton of estoppel to dispense with tho necessity of the purchaser making 
a reasonable enquiry VenLalarama v Vcnkalaiama 50 Ind Cas 909 = 9 L W 
318~(L919)M W I? 180 The trustee of i temple, who, for his own private 
purposes, mortgages land which is afterwards sold m Court auction at the 
instance of the mortgagee, can sue on behalf of the temple to recover the land 
lord s interest, which was dedicated to the temple, and is not estopped from 
settingup a claim against a bona fide purchaser for value that it is tru&fc 
property Yasim Sahib v EKanloa Aiyar, 37 M L J 098=26 M L T 141= 
10 L W 672 = 54 Ind Cas 497 Where a person by his conduct m a redemp 
lion suit had elected to affirm the sale and to act upon it he is estopped from 
suing for the cancellation of the sale of equity of redemption on the ground of 
fraud Uianham v Behan Lai, 52 Ind Cas 513 Where a person purchases 
property subject to a mortgage he is not by that sole fact estopped from dis 
puling the validity of or the consideration of tho mortgage Biia Pro sad y Sujun 
bingh, 28 P W It. 1919=49 Ind Cas 997 It is not open to the lessee ot ^ 
mortgagor in a suit brought for his ejectment by the auction purchaser in execu 
tion of a decree on the mortgage, to question the validity of the mortgage 
Sashi Bhttsan v Deb Nath, 60 Ind. Cas 705 
150 
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1HE INDIAN EVIDENCE ACT 


S 115 Where parlies enter into ft binding agreement by which they gife up 
certain rights, winch they allege they lime, in con sick rntion of certain proceed 
mga in Court being brought to an end, tliej cannot thereafter allege the 
continuing existence of those rights Mahomed Jbiahim v Chandan htngh, Go 
Ind Cas 727 

ihe fact that permanent structures are constructed on the Iand9 of the de 
fenlant to the knovlcdge of the plaintiff Mould not estop him from denying the 
permanent character of the tenancy of the detendants Onkar Mai v Secietaiy of 
blale , % Ind Cas 813 But where the plaintiff havin 0 by his conduct permitted 
the defendants to believe that they would have the right of using the water of « 

well if they would repan it and the defend mts relying upon the permission 

had acted upon the belief that they would be entitled to tint right the plamtdf 
was estopped from denying the right of the defendants under s 113 of the 
L valence Act Inanta Murat rad v Qunn Nilha 22 Bom L B 415=57 Ind 
Cas 143 A dispute was settled by arbitration Subsequently two of thu 
arbitrators purchased the interest of one of the parties to the dispute and 
sought to upset the arrangement arrived at as a result ot the arbitc ition^ I» 
the circumstances they were estopped from doing so Budhai htngit \ liatan 
Suigh, 55 Ind Cas 506 When a person appeared at the time of the mutation 
in respect of the sale in dispute and expressed his consent to it ho cannot subse- 
quently come forward to impugn it Muhammad v IVah, 2 Lan L J 306 
Where some of the mortgagees led a subsequent purchaser of a portion of the 
mortgaged property and a puisne mortgigee ot the remaindei to believe that the 
whole property was unencumbered they were precluded by the doctrine of 
estoppel from setting up their rights under the prior inortg ige against the subse 
quent transferees and the effect of the estoppel was to postpone them in respect 
of their share of the origin il debt to the puisne mortgage SaUauddm v 
Somaulla , 22 C W N 641 After settlement of account ft party is estopped 
fiom suing for an item as being omitted U B R (1692 1896) Vol 11,387 

Where in an application to execute a decree which provides for no interest, 
the decree-holder puts in a pnyer as to the aw ml of interest and the judgment- 
debtor accepting his liability to pay the decretal debt as well as interest obtains 
from time to tune idjournments from the Court to enable him to pay the amount 
he (the judgment debtor) cannot at a later stage of the proceedings dispute the 
the item of interest and is bound to pay interest from the date on which he 
admitted his liability to pay interest Yaiaijan v Raoji, 0 Bom L R 417=28 
B 393 

A party cannot take benefit of a tr uisaction and at the same tune repudiate 
it when the transaction is one and indivisible Where the pioperty of a judg 
ment debtor is sold in execution of i decree and the sale proceeds go in satisf iC 
tion of the decree, ind the judgment debtoi accepts the p lyment of the decree he 
cinnot impeach a part of the sdc Annapurnabai v Ramchandra, 13 Jnd 
Cas 178 

Wheie two persons embirk upon a joint adventure for the purpo e of 
cxtm 0 uishmg a pnor mort 0 igc and Liking i hr t cbirge on the pioperty, it is 
the legal duty of each to inform his co mortgigee within a rea onable time that 
he had still an outstanding claim under the prior mortgage and the omission to 
giVB the information amounts to such an omission as is contemplated by s 115 
of the Evidence Act and operates as estoppel, Pandutaun v Narauan 44 Ind 
Cas o47 J 

A judgment-debtor tot in execution sile postponed on undertaking that 
he would not ruse any objection on tho ground of regularity or irregularity 
liter the s tie took place on the postponed d ite he applied to set it isido on the 
ground of m illegality or irregularity of which he wis cognizant at the tune he 
gave his undertaking IPld that ho could not be allowed to impeach the sile 
LaL>hmt Prasanna v Rajindar , 17 Ind Cns 631 

A party should not be allowed to take up a po ition inconsistent with that 
on which he has succeeded in defeating a clmn in i previous proceeding brought 
to enforce it Bash Began v Saj'jad l/i r«a, 21 0 C 188=47 Ind Cas 358 A 
land lord who withdraws the amount deposited by the transferee of a non transit r 
abh holding to set aside its solo under s 310 A of the C P Code of 1883 without 
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raising any objection, cannot plead subsequently tlwt the transferee did not, by 
his purchase acquire a vnlul title to the holding Gadadhai v Midnapur 
Zemmlati / 27 C L J 885=43 In<I Cas 742 Where the plaintiff had in a 
prior suit brought against him by tho defendant agreed to give up possession of 
the land in dispute to the defendant by a deed of compromise, the deed of 
compromise executed by the plaintiff in the earlier suit operated ns a relinquish 
mont of his right, title and interest in the land, and he is estopped from 
alleging that he had a subsisting title to it Chhanga v Phummon, 46 Ind 
Cis 7 

A person who accepts a position conferred on him or her by a Will cannot 
at the same time repudiate so much of the Will as conveys an interest to another 
person Durqa Das v Idian Chandia, 44 C 145 Section 72 of the Contract 
Act should be read subject to tho law of estoppel Solomon Jacob v The 
National Bank of India Lid 19 Bom L R 789 The delay of nearly five 
> cars prior to the suit for recis-'ion of contract on the ground of defect in title 
of plaintiff's vendors and onerous covenants is highly prejudicial to the defen 
d mt's vendors, especially when the plaintiff was previously seeking to enforce 
the contract against Ins vendees notwithstanding the defects Plaintiff’s 
conduct in enforcing the contract against Ins vendee and laches of five years 
work out an estoppel against hint and equally debar him from enforcing Ins 
claim Soiabji y Tarachand, AIR 1930 Sind 66 A purchaser at a Court 
sale buys a property with all risks and with all defects in thp judgment-debtor’s 
title except where it is found that the latter has no silenble interest at all The 
object of notifying the encumbrance is to warn the purchaser that he is 
buying the property subject to tho claim which may be put forward against the 
property but it does not mean that the encumbrance charge or any other claim 
ig unst the property lias been established In connection, therefore, with tho 
sale of immovable property subject to an encumbrance the auction purchaser 
is entitled to contest the factum and the validity of the encumbrance There 
is no rule of estoppel winch can prevent him from impeaching the charge on 
the property Ml Man Kuril v Ishar Das AIR 1930 Lah 40 , see also 
1 atunnissa y Pai tab Singh 31 \ 583 = 36 Ind Cas 203 (P C) Aqa Sultan 
v Mohabbat Khan, AIR 1921 All 79=43 A 489, Qanesh MohesJntar v 
Puishotlam 33 B 311=11 Bom L R 26 Narayan v JJmboi, 35 B 275=13 
Bom L R 307 = 10 Ind Cas 913 The fact that after the death of the 
successful pre emptor the vendor himself has become the legal representative 
is not enough to estop the latter from taking the benefit of the dearie Bnndaban 
v Durag Singh, AIR 1320 All 220 


116 No tenant of immoveable piopeity, oi peison claiming 
through such tenant, shall, dui mg the conti- 
1 stop pel of tenant , numce of the tenancy, be permitted to deny 
son m polsTssmn P6r " tb® lantlloid of such tenant had, at the 
beginning of the tenancy, a title to such 
immoveable piopeity, md no peison who came upon any miinovc- 
ible propei ty by the licence of the person in possession tlieieof 
shill he pei nutted to deny that such person had a title to such 
possession at the tune when such license was given 


Principle ‘Where a man having no title obtains possession of land under 
a clevis*, by tv man in pogses-ion who assumes to give him a title as tomtit he 
c uinot deny bis landlord’s till That is a perfectly intelligible doctrine 

11c took posae sion under a contract to pay rent as long as he held possession 
under the 1 imllord, and to give it up at the end of tho term to the landlord and 
having taken it in that way he is not allowed to say that the jjjjji w ho e title ho 
ad nuts ind under vvho«e title ho took possession has not a tide That is a well 
c tnblishcd doctrine That is estoppel oy contract ’ Per Jcssel M B m In rp 
Stringer* a Estate, L It 6 Ch D 9, 10 In Cooke v Loxlcy 5 T R 4 Lord Kenyon 
C J said “ Conforming to the uniform decisions in all the cases upon thissubject 
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S 116 Irule at the trial, ami continue touitirlam llio wuno opinion/ tint in an action for 
wo ftnt j occupation it ought not to l>o permitted to a ten mt, who occupies InnJ 
jiy the license of another, to till upon the other to show the titlo under which 
ho lettho land ihisia not a mere it clinical rul<,btit is founded in public 
convenience ind policy And tlm only question is whether that ruin shall still 

K evfiil if it do it applies equal!) strongly to the present ease as to all others 
ero tho d( fondant who occupied the land, did so by tho ptriinssion of the 
plain till, and then refus'd to pay his rent under an idea that ho aught 
contest tho plaintiffs right but tho plamtitr could not be suppo rd 
to como to trial prepared to meet such a deft nco and to mnko out hts 
title, such an action as tho present does not involve tho question of title ’ In 
the same ease Grose J slid " It lias beta said that tho rule of not giving in 
evidence nil habml in tenements ui an action for uso and occupation is a 
technical rule but in my opinion, no rule is belter founded in justice and 
policy than this fho general rule is admitted that in such an action ns this 
tho ten int cannot dispute the landlord’s titlo , and no exception to it has been 
shewn applicable to this case” 'The principle <s that a tenant shall not 
contest his landlords title on the contrary , it is Ins dutv to defend it If he 
objects to such title, let him go out of possession " Per Vindal C J in Doe 
dem Hanlon v 1 ustin 9 Bing Hop 41 

Scope of the section The estoppel of a tenant is one of the most noli 
ceable instances of estoppel by conduct Similar cases of estoppel are tho e of 
bailees licensees and agent* who cannot deny the title of the bailors licensors, or 
principal* after having acknowledged them bv their dealing* Cod le Cot Ev 
53 By this section a tenant is only precluded "during tho continuance of tho 
tenancy, * from denying that the landlord had “at the beginning of the tenancy,” 
a title to the property , the subject of the tenancy The words of the section leave 
it open to the tenant to how that Ins landlord’ title has expired subsequently 
Balalushaba v Abai Amnta 11 Bom L R 1093 In the same case Batchelor J 
in delivering hisjudgment said “Thelavv on this branch of estoppel is contained 
in b 116 of the Evidence Act which in express terms limits the unassailabdity 
of the landlord s title of the continuance of the tenancy, ind during the conti 
nuance of that the tenant is not permitted to deny that his Landlord had a good 
title at the beginning of the tenancy These words leave it open to the tenant to 
show that his landlord s title has expired and in these respects tie Evidence Act 
followed what has long been the law in England see for instance Delang v x 
2 C B N S 768 and Ideate v Moss 1 Bing GO And that this is the clear 
meaning of the section has been accepted in India Ammu \ Bam Knshna 
Sastn, 2 M 2G6 and Subboraya v Ki ishnappu 12 M 422 So the tenant is not 
estopped from ■showing that the title of his landlord has expired since the 
tenancy commenced or that the land m question is not comprised in the lease 
There is no inconsistency in holding the land and at the same time proving such 
matter Codie Cas Ev 53 A tenant cannot allegp that his landlord has only 
an equitable interest Fionas v Doe d Horieij 4 M & W 331, Dolby v lies 
11 Ad & El 335, Boaidv Boaid L R 9 Q B 53 per Blackburn J A tenant 
who takes premises from lessors as trustees of the joint estate of two persons, is 
estopped from alleging that they are trustees for only one of them Ftennng v 
Gooding 10 Bing 549 Two conditions require to be satisfied to create that 
consideration upon which the estoppel is founded Possession must be given 
to the tenant and the tenant must take possession by landlord s permission 
Bigelow on Estoppel, 5th Ed 509 Caspetz on Estoppel p 100 The principle 
upon which such cases rest is one of the broadest m the law to wit, that one 
who has received property or money from another shall not dispute the title of 
that person or his right to do what he has done Bigelow on Estoppel 5th Ed 
545 In Doe d Knight v Smythe 4 M & S 348 ■'t p 349 Dampief J said 
The tenant in pos ession paid rent to the lessor and then disclaimed But 
he ought to give back the pos ession to the lessor, and after that the 
defendant may have her ejectment It has been ruled often that neither the 
tenant nor any one claiming by him, can controvirt the landlords title 
Ho cannot put another person m possession, he mi si deliver up the premise 3 
to his own landlord This I believe, has been the rule for the last twenty five 
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a ear-, and as I remember was so hid down by Buller J upon the western circuit” 
That case was decided m 1815 So this rule is not a very ancient one See 
also Doe d Bristow v Pegge, 1 T R 758 

Wheie a person entitled as co partner made a lease of tho whole land, 
the tenant, after having entered and paid rent, was e topped from denying that 
the heir and privv in blood to the lessor wao entitled to the whole Wcchs v 
Birch (1894) 69 L T 759 In ejectment by a superior landlord against a 
lessee the latter cannot diopute the title of the former (Bat tuck d Hlagoi of 
Richmond v Thompson 7 T R 488 , and where an intermediate landlord i-> 
introduced, the lessee, if he has occupied with notice of the lease to such landlord 
cannot question hts title Iicnnte \ Robinson, 1 Bing 147 The relation of land 
lord and tenant is also virtually created so f ir as the question of estoppel is con 
cerned, where a party enters into possession of land under a contract to purchase 
it , and such a person until ousted or disturbed in possession by one Having a 
paramount title, will not be permitted m an action for possession bv the party 
under whom be entered to get up a title inconsistent with his Bigelow on 
Estoppel 5th Ed pp 515 547 But this section does not debar one, who has 
once been a tenant from contending that the title of his landlord has been 
lo«t or his tenancy has been determined It precludes him only during the 
continuance of the tenancy from "contending that his landlord had not title 
at the commencement of the tenancy Immu v Rami nshna, 2 AI 22G In 
a suit to eject a tenant holding over after the expiration of Ins lease, it is not 
incumbent to the tenant to set up that his landlord the plaintiff holds under an 
invalid lakheraj tenure and that the zeimndir and not the plaintiff is entitled 
to the land Mohesh Chundei v Gooioo Pei shad M5rsh 337 =*2 Hay 473 
So also where the plaintiff sued to recover possession of a house from tho 
defend ints alleging that they were his tenants under a lease which lie had 
granted to them and that though tho term of the lease had expired, they 
refused to vacate, the defendants having passed the Kabulv/at to plaintiff could 
not be heard to deny the latter’s title as ground for refusing to give up posses 
c ion Patel v Ilaigoion, 19 B 133 Plaintiff alleging a purchnso of land 
from A and B and that ho afterwards granted them a Palla and retained them 
in possession, sued to recover possession on tho gronnd of the tenancy having 
expired He tendered in evidence a consent decree obtained against B for 
arrears of rent I Icld that tho decree worked no estoppel against B by virtue 
of s. 11G of tho Evidence Act and did not relievo tho plaintiff for tho necessity 
of proving his case completely Soldar Zlondal v Xilcomal 1 C L R 328 
Two persons mortgaged certain property, and five years later joined with another 
person in executing a lease of certain lands including a portion of tho mortgaged 
piopeity In a suit on tho mortgage to which the lessee was made a party 
defendant, it was held that tho lessee was not owing to tho lease taken by him 
fivo years after estopped from showing that the mortg igors were not, at tho date 
of tho lea a n, entitled to tho whole of the property conipns d in the mortgage 
Piosunno Kumar Sen v Hahahorat 7 C \V N 575 A poison who obtainrd 
possession of property from another is estopped from denying tho title of that 
other to tho property at tho time ho wa3 so let into po session But where the 
defendant obtained poascsion of certain property under a rental agreement from 
ono S who was the manager of certain chanty to which the said property wi3 
attached held that the defendant was not chopped from showing tbit S dthough 
n^ S en htlcd to manage the property, was incapable of dispo nig of it by 
Will and that the reforo tho executors appointed under the Will had no title 
to the property R Vatlhtnada v Subramama, 4 L W 340 A co-shartr lind 
lord purchased the holding of the tenant at a rent sale in execution of a decree 
for his own sh in- of the rent and re settled tho whole holding with the same 
tenant lie dal not secure to the tenmt peaceful pos^e^ion of the whole 
holding^ The principle of equitable e toppel has no application to a ca<e like 
till’ 1 A ora \ar«ii/aua \ hah Mohan, 4 J End Cis 47 V tenant in possession 
cannot even after the expiration of tho tenancy, duiy his 1 mdlord * title without 

actuilly and openlv surrendering no se ston to him Mai ham Suwh v baishakh 
aT’kV'r St ‘av;? 1 < 3 ;\V\‘ I Cas ' 21C h I 103 23 t V N 133.3 
dd Ind, C is. 97, J7 Ml w7 foil ) , *cc aLo Ekoba GomuLhct v Dagaram, 22 
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S 116 . Bom L R 82 **55 Ind fa* H3 , t! ah bolshy Lai Khan G7 Ind Cas ’63, 
spo also Mahomed v 02a or, 89 Ind Cm 590=12 0 L J 501 , Mahomed v 
101 Iml Cns 771, Pundtik, v UrJuda, 97 Inti Cns 992, Davolal 
v ho Lon, 6 Ring b>7, Suit l \ Mahomed 21 b L It 165, forlannesv 
Robinson AIR 1928 Ring 102 A person who executes i lei&o in favour 
of another, is estopped fioin denying tint other’s tillo to grmt the lei 1 * 
Jt is immaterial whether ho was the icjinnt of some otliei person before the 
execution of the lease CUandoo v Putbhoo, 39 Ind Gas 707 A p<r e on 
entering into a covenant in his fabnlu/at is bound to recogime rights so recorded 
even if such rights were incorrectly recorded and had no real existence Mcdw 
port 7cnnndan Co Ltd v Nates Namn,ZSG L J 317 = 63 Ind Cis 1G1 , 
Samsuddtn \ Aqa Sqed, 9 O A A L R 1041 

A tenant is not estopped from questioning the title of a landlord from the 
mere fact that he had paid rent to him as the recerded Malquxar Seth StiJ uli 
Chand v Lala Chhabibtam, 18 N L R 11 =*1922 Nag GO Entries in revenue 
records as tenant for a long lime raises a presumption of correctness which has 
to ho rebutted but tenants are not entitled to a declaration under s 42 of the 
Specific Relief Act of his title as regards the land M T Jai Altai v Lada' 

4 Lah L J 207=* (1922) I ah 103 Where rent is paid but not under circum 
stances which would establish a relationship ns between the parties of landlord anu 
tenant the tenant is not estopped from showing that the person to whom he 
paid the rent is not the landlord Abdul Rajjal v Ptomada Snndan, 80 Inn 
Cas 22 Tenant tn nossesmon prior to lease also is estopped Meal Ram v Ml 
Bhoh AIR 1925 I ah 60 Where ft tenant takes land from one person hut 
after him pays rent to another he is not estopped from disputing title of that 
other Abdul Rajjal v Ptomada Smtdati AIR 1925 Cal 482 Where a 
property is leased by a person without title to it and the lessee is ejected by the 
true owner it is not open to the lessee in a suit by his lessor against hun to 
deny the plaintiffs title Mott Lai v Yar Mahomed, 47 A 63=85 Ind Cas 
75G=A I R 1925 All 275 , . , 

Though the tenancy may he continuing it is quite open to the tenant to pleau 
and show that his liability to pav rent lias wholly or partially or for i time 
ceased Such a plea doe.. not amount to disputing the landlord’s title but is 
real!) one of confession and avoidance One such idea is that of non liability 
to piv the rent on the ground that the les oi^s title has been defeated by a title 
paramount In the case of complete eviction it is not quite easy to see tba 
distinction as the question of continuince of the tenancy and the question of 
eviction by title paramount terminating the liability to pay the rent would go 
hand in hand But in the case of a partial eviction demanding not suspension 
hut abatement of rent the distinction is quite apparent An attornment to a 
third person is n disclaim hut ' attornment in the sense in which the word is 
used m English Law is not a mere agreement in favour of a third party to 
pay rpnt but has been defined is the act of the tenant putting one person m 
thn place of nnothpr as his landlord JoqendraLaly Mahesh Chanata, 55 C 
1013 = 32 C W N 559 = 112 Ind Cas 172 = 47 C L J 387 Where the rights 
of the vendors of the plaintiff had become extinguished by adverse possession 
of plot of land by defendant for more than 12 years the defendant will not be 
estopped from pleading acquisition of title by adver e possession and deny mg 
plaintiff’s titlo to plot even though the defendant, after purchase of the plot by 
the plaintiff had obtained his permission to occupy the plot Maung Ba Than 
v Maunq San II m AIR 1929 Rang 170 Where the mortgagees in po se»* 
siou allow the mortg igors to remain in occupation of the mortgaged propertied 
as tenants and the mortgagors duly execute and register the lease, the relition 
of landlord and tenant vubsi ts between them and the mortgagor cannot K 
allowed to turn round and plead that the lease they executed should not be 
interpreted as a lease Ira Ram v Krishna Chand A 1 R 1930 Lah 3SG=l2p 
Iml Cas 602 , see also Morton v TI oods LRBQBfijSscLBiQ 55 
293 

The mire fact that a per on has takin a lea o from the Municipal B° a ^ ' 
cannot estop him from setting up his own title as again«t a third per on, 
was no party to that lease If any estoppel orcse, it would have been only 35 
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between the lessor and the lessee Til a Ham v Moti Lai, AIR 1930 S 116 
All 329 

Immoveable property A severil fishery is an incorporeal hereditament 
and Mould be considered real or inmoveable pioperty, and thoiefore this 
section applies to such a case La} simian v Itnmji 33 Bom L R 919 What- 
ever may have been the nature of a person s possession prior to a lea^e, once 
he t ikes a lease deed in respect of the lain! hoin another, he is thereafter 
estopped from denying the tiLla of his lessor Sital Piosad v ISatln Piosad 
20 A L J 907 =sL R 3 A 623 This section is applicible in the cise of 
immoveable pioperty only Manny Kyue v Uaung kata, 99 Ind Oas 996 = 

AIR 1927 Rang 94 

No tenant '‘The true ground of estoppel is’ according to the judgment 
of Vice Chancellor Sir P IV Page Wood, m Longfonl\ Selmes, 3 K A J 
220,229 ‘'tint a tenant may not dispute the right of hi* landlord by saying 
that he hid nothing in the property It is equally clear he observes, that 
lie may, nevertheless, show that the landlord hul in inter* st at the date of the 
lease, which has since determined,” I he gxound of I fie doctrine, is slated by 
Lush J , in Mot tony Woods, (1869) L R 3Q B 058 at p 671, is that 'm as 
much ns the parties have agreed that they should stand in the relation of land 
lord and tenant, and the one accordingly receives possession from the other and 
enters premises, *o long as he continues in nossession, he c mnot be heard to 
deny the state of f icts which he has agreed sh dl be taken as the basis of the 
arrange nent , in other word* he cannot set up that the 1 indlord hisnole^al 
title ’ The principle is exactly expressed by Palls C B in Waqan v Doyle, 

(1883) 12 L R lr 69, 72 , — ‘'The defendant is estopped from alleging that his 
lessor had not, at the time of letting, any estate in the premise* He may, 
however, on proper pleading show, that the estate which the le'sor 
had at the time of letting had expired before the commencement of 
the action 1 A tenant may dispute the title of one fiom whom he did 
not get possession, and to whom he h is not attorned, in the strict sense 
of the word, at the lequest or with the privity of the person from whom 
he did get possession Oregon i v Doidge , 3 Bing 474, Cornish v Scat ell 8 
B & C 471, Lai Mahomed v A allames, 11 C 519 A tenant who has re 
peatedly acknowledged that i person in possession of the propnetuy right 
was entitled to receive rent, md who has in fact attorned to him, cannot after- 
wards be allowed to question the validity of the title of such person, for the 
rei&on that the instrument by virtue of which possession of the proprietary 
right had been obtained was unregistered bhums Ahmed v Ghoolam Mohci , 

3N "W P 143 A tenant who was not let into possession by the person 
seeking to eject him is not estopped from denying the plaintiffs title, ho 
may show that the title is in some third person or in himself Venluila v 
Uy anna, 31 M L J 712 = 20 51 L T 457=30 Iud Cis 817 (F B) A 
grantee of lands so long as ho holds i religious office m a temple is estopped 
from setting up i title inconsistent with that of thegrintor and m alienee 
from such grintce is similarly estopped md the alienation itself is invftliJ as 
against the trustee of the temple Section 116 of the Evidence Act is not 
exhaustive of the law of estoppel Ihaijdbagatn v Venl^larama Knshnauam, 

(1916) M W N 49 = 33 Ind Cas 858 This section applies not only to 
tenants let into possession at the beginning of the lease but ilso to tenants 
who two already in possesion and continue m it Adaiatv Dandi 251ml 
Cas 615 An adverse action taken by a third party, whether that third party 
bo the Government or some other rival chimnnt cannot hive the effect of 
terminating the relationship of 1 indlord ind tenant and the ten int will be 
estopped by this section from denying the lindlord’s title Kunhumn v 
Kannau fhaia, (1918) M W N 376=8 L W 44=43 Ind Cas Co5 Under 
this section a tenant is precluded from denying the title of the landlord but 
it is open to him to question the status of his landlord Loloram v Bidua 
fin, 33 Ind Cas 43 A tenant who has executed a le iso hut has not been 
la into pos ession by the lessor, is estopped from denying ins lessor s title m 
the absence of proof that he executed the le-iso ui ignorance of the defect Jn 
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S 13 6 ^ ,a lfSaors titlo or tint Ins execution of tin Rase wad procured by fraud, mis- 
representation or coercion Uni ham v Da ishaffu, 123 (P It) UlO-aO IwL 

C 091 A tt nmit inducted of Jnnl by ono pc non cannot niter by the cha 

rictcr of tin po-sc^sion and make it adverse to tho landlord going over to 
Another person and pacing rent to him Abdul Ih) im v Dana Mia, il IdJ 
Cas 191 A tenant cinnot denv tin n„lit of the person from whom lie took 
the tcinncy lanh v ham Saltai L It 1A JUS, Silal Prasad v Badri, C9 
hid Gas 017 A tenant can pro\o ecs or of landlords litlo by ou ter by 
paramount title holder md can attorn to tbo latter ou ouster ltamasuaun v 
llat/apillai, A I It 1923 Mad 11} tee also llagajnllai v Jlamasuami , 1^ 
M L I 710, Iialun v Ayi/aiaui, 101 Ind Cus b92, IJopcrofl v A eys 9 
Bing G1J 

Where in a suit by i landlord against his tenant tho execution of tho lea.e 
has been admitted, the tenant is estopped from questioning or challenging the 
landlords title RaUiram v N andlal, 1UJ Ind Cis 121 = A I 11 1927 Lain 
G2G T his section of the Ev ulenco Act is designed to meet the c ise of a ten int 
'vim has been put in posses ion by ins 1 uullord and is based on tho provision* 
of English law which enacts that a ten int who w is so let into posse sion could 
not eleny his landlord s title I be plea of estoppel is of no nv ul where ten nits 
ire not put into possession by labuhats entered into by certain members of the 
tenant's family on account of n nus ipprebension as to their legal position or by 
my lease executed by the landlord, the tenants rein lining in possession of their 
own Sir plots and the execution of the / abuliyats having no effect upon their po e 
sion or upon their title Ihshu Nath Satan v buiaj Pal Singh, 4 O W N 1037 
Where the tenanev itself is in question the tenants are not estopped from 
deputing the landlord’s title Bhaian Lallu v Umar 51 13 43 = 29 Bom L II 
97 = 100 Ind Cas 1004= A I It 1927 Bom 129 1 his section applies to cover 

Where the lessee is let into possession by the landlord Ramzan v Asum 108 
Ind Cas 182 When a person has attorned to the lessors as a tenant it does 
not lie m his mouth to question in any manner whatsoever (he (i(fe of (he 
le sore Kesoiamv Bonamah, 45 C L J 249 = 103 Ind Cas 93 = A I R 
1927 Cal 941 but see Kumar KumaUtya v Surendta, A I R 1928 Pat 284 
“ The rule said Best C J in ilchrome v Oomme 2 Bing 54, “ which prohi 
bits a tenant from disputing in a Court of law the title of Ins landlord, is a wi->e 
lule tending to general convenience I am aware that there is a qualification 
of this rule, if qualification it can be called, and that there are c ises in which 
the tenant has been permitted to show that a landlord could not justify a distress 
in all of these, however, the right of the landlord to demise his been admitted, 
and the plea has been either that his title has since expired or th it the tenant 
has been compelled to pay sums which he was entitled to deduct from the rent, 
these case therefore rather confirm than impeach the geuerd rule but the 
tenant here broadly disputes the lessors right to demise 

Or person claiming through such tenant When the n latior of land 
lord and tenant is once established it attaches to ill who may succeed the 
tenant, immediately or lemotely, and the succeeding tenant is as much ifiected 
by the acts and acknowledgments of his predecessor as though they were hw 
own Ci ease v Barrat, 1 Croup MAR 919 Ihe assignor of a lease i* 5 
estopped equally with his assignor Taylor \ Needham 2 iaunt 278 Johnson 
v Mason 1 hop 89 , Doe d bullen v Mills, 2 Ad A El 17 Doe d Manton \> 
Plomer 9 Bing 41 But a third person not cl inning possession of the land* 
Who has brought goods on to the land by the license of the tenant, is not 
estopped from disputing the les or s title Tadmanv Henman, (1893) 2 Q •** 
108 So persons not claiming possession of land through the tenant are not j 
estopped from denying the title of the lessor Malta aja of uatpur v j; 

Smqh 44 A 671 = 20 A L J 615= (1922) A 333 Wheie the lessors accepted 
find acted upon the kabuliyal the lessors as well as the persons claiming unoej 
them are equally estopped from denying the validity of the le i\e Hart Mondol 
V Durjodhan, 94 Ind Cas 661= A I R 1926 Cal 882 The estoppel operates } 
against persons claiming through the tenants as for instance sub-lessees r 
Casperz on Estoppel 107 Doe d Knights; Smythe, 4 M AS 347 London aw 
A lr Bail Co v iT est L R 2 C P 353, Bar inch v Thompson, ?T R 4^ j 
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During the continuance of the tenancy A tenant cannot, in the absence S, 116 
of fraud or mistake, question the title of a person to whom he has attorned 
(Giaienoi v, Woodhousc, 1 Bing 38 , Ball v Bullet, 10 Ad & El 204, Doe d 
Mailow v IT iggrns 4 Q B 3671, or paid rent {Cat lion v Bon cod , (1883) 

51 L T 059)or at whose hands he has subm tted to a distress ( Panton y 
Jones 3 Camp 372 Cooper v Bland y, l Bing N C 45) A tenant is, as has 
already been observed not estopped from showing tbit his landlords title has 
expired Neme v Mots 1 Bing 3G0 England v Slade 4 T R 682 Doe d 
Harriot y Edit aids 5B a Ad 1085, Downs v Cooper, 2 Q B 256, Doe d 
Sit ode v Seton, 2 C 31 A R 728 Mounting v Collier, 1 El A B1 
630, Doe v Watson, 2 Stark 230, Fenner y Duploel, 2 Bing 10, Hilly 
Saundets, 4 B & C 529 Doe v Ram^bothan, 3 M AS 516 , Doe y 
Boiton, 11 Ad A El 307, Clat h a Adtc, 2 App Ca« 423 By this section 
a tenant is only precluded, ‘ during the continuance of the tenancy,’ from 
denying that the landlord hid ‘it the beginning of the tenancy’ a title to 
the property, the subject of the tenancj The words of the section leave it open 
to the tenant to show tint his lmdlord s title has subsequently expired Bala 
Klashabav Abai Amt it a, 11 Bom L R 1093, see also Sabbat a ga \ Knshnappa 
12 M 422 Where the defendant is adjudged a tenant of the plaintiff he is 
estopped under tins section fromdenvmg the title of the pluntitf at the beginning 
of the tenancj Gldmlammi v Paibati AWN 1884, 274 A tenant cannot, 
during the continuance of the tenancj, be permitted to den j that his landlord 
had a good title at the beginning of the tpnancy The relation of landlord and 
tenant continues until it is proved to have ceased Dcvaltaju v Mahamcd, 36 
M 53=19 Ind Cns 555 but see leiragcnta v Mull umalla, 25 Ind Cas 721 
A tenant who has been let into possession cannot deny bis landlord s title bow 
ever defective it may be, so long as lie Ins not openly restored po-«ession by 
surrender to his landlord 1 lussamet Bilat hutiuat y Dessmg, 19 C W N 1207 
P C =29 M L I 335, Mnhomcd 1 lumtaz v Nautang, 60 Ind Cas 
502=3 Lali L. J 227 In a suit brought b> the plaintiff in ejectment on the 
expirj of the leise it is not open to the defend nit under s lib of the Evidence 
Act to say that the pi untiff is not the sole landlord when the defendant had 
been inducted on the land by the plaintiff ami when the lei-e mfivour of the 
defendant had been executed by the pi untiH alone Afimudrftnv IfanaiWm, 

3S Ind Cas 534. This section only operites as aii estoppel during the 
continuance of a tenancy and not after it has come to an end A 
tenant is liable to pay rent to the peison who h is the rcil title J lahadeo v 
Jainat at/an, 62 Ind Cas 850 But it is open to the ten mt to prove a subse 
quent cessor of the landlord s title and one w ly in which the tenant cm 
show that tho title had determined is by p oving an eviction by title par imount 
or the equivalent of such an eviction Ramchandra v Piamatha Nath, 63 Ind 
Cas 754 A person who has lawfully c line into possession of land as ten lut 
from j ear to > ear or for a term of ye us cannot set up during the continuance 
of such relation any title adverse to the landlord inconsistent with the legal 
iclation between them and however notoriously and to tho knowledge of tho 
other partj, acquire by the operation of tho law of limitation title as owner of 
any other title inconsistent with tint under which he w\s let m possession 
Stdd Haji v Mahamcd Faruq AIR 1926 Sindh 71 (24 M 24b 37 M 1 and 21 
M. 153, followed) The tenant is concluded forever from filing a suit on hi3 title 
if a suit is filed against him m ejectment during the continuance of the tenancy 
and is decreed against him Vetlaunesy Robinson, V I R 1928 Rang 162 A 
tenant is not ostopped even before or after tho expiration of tho term from 
showing that his lessor s title h 13 determined Downs v Cooper, 2 Q. B 256 
Langfotdy Selrnes 3 K AJ 220, 329, Otppins v Bad land, 1 H A C 23G 
Wogan v Dogle 12 L R Ir 39 , Sergeant y Rash Field £ Co (1903) 2 K. B 
304, 3L2 C A But if the tenmt cune into possession under ihe les'or, tho 
better opinion would seem to bo that he must surrender possession before he 
deputes his lessors title Doe \ Smtjlhe, 4 M. A 8 347, Balls v Westicood, 2 
Camp 11, Ilalsbury YoL 13, p 404 

At the beginning of the tenancy The words “at the beginning of the 
tenancy in this section only apply to cases in which the tenants aro put into 
151 
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S 1J6 po«« *»i 4ion of tho Ini tin.) by tin p«.r*>n to whom they have ittornrJ, and ret 
to taw.8 m which l!u In mil* lm< pnviouly Iktii hi |>o v^ion AuJ 
\ halhmr.i 11C r »l9 iKoal^xi (iff pry v Doublet J Hint, 17 1 * Corntshjt 
Snuftt 8 H A ( 17 1 , /im/m \ J/f/i 73 In<> Cm 450- 192 J Uh W Th* 
won! 8 'nt tin licgi lining of the nnnucy run c x|>rr«a)> mmrtfi m section ll» 

of Uic 1 Milton \ri to nhuir tlmt thn u nnnt is nr* vented from showing Ik'd 

after the tourney lOniuu nu.il thn <*tat>of the landlord devolved on 
otlur in r*on nml thn eh foidnnt or tin pi non through whom ho claims is not 
« milled to deny that the plmutiir or the po*on through whom lit claims i» the 
owner, during nil thn timo llial thn nlnlion of landlord and tenant subsets 
tunl right up to tho Umo that relation hip cm«n to un g Gani-al v MuVmu 
11 A L. ! 2Ui — 18 A 22G— 13 Inil Can 97 ihis it. lion is no bar to a Unant 
showing that his landlord bail no titln at n ilnlo previous to thn commencement 
of tho lenntic) or tint since its commuicomuit it has expired or 1ms In-tn 
debated hi causo the bar oporuUH only during the eontinuaneo of tho tenancy 
Lama Suam t v lUtnga Piilai 79 1ml Co* 83 1 — 192a Mad 113 j his section 
ouh provides that n tenant cannot bo permitted to deny that tho lamllonl at 
thn beginning of ihnUtmncy had a title to tho pro nor ty II* is note topped 

from saying that on tho diath of tho ka or tho property did not devolve on the 
plnintill but devolved on some body eke. 1 ladan Ijal v 1/t. Cwiir /.Aim, 2G 

A L J 1255-110 Ind Cas. 376- A I It 1923 All G50 

How a relationship of landlord and tenant is created A r* lationship of 
landlord ami tenant can Ixi created either by written contract or by verbal 
contract, when tho landlord has put tho tenant in po-t*OH8ion of tho land It may 
nl»o bo inferred from the piyment of rent, attornment or otlnr circumstances 
Citpeizon Estoppel 102 Ifoncotlio relation hip of landlord and lonnnt is 
established between tho parties tho tenant would bo estopped from disputing 
tho landlords' title Ihero nro no words in this section to «how that tho tenant 
must bo put into posses ion by tho landlord in order to estop tho tenant from 
disputing tho landlords title lho question in each case is whether a new 
tenancy has arisen Of courso in support of the contention that there was no 
relation of landlord and tenant botwcon tho parlies the tenant may assert that 
the contract of tenancy is void or voidable on account of misrepresentation or 
fraud Shankct v Jagannalh, 30 Bom L R 741 — 111 Ind Cas 911 — A I R. 
1923 Rom 1G5 Payment of rent is evidence of permissive occupation and in 
all cases furnishes a strong presumption ngainst the tenant It furnishes the 
landlord with a printa facie case but the circumslunco is always open to expla 
nation , and where rent lias been paid under n mistake or upon misrepresent 
tion, it is open to the tenant to rebut the presumption Graienoi v IF 001 M 1 OM.se 
1 Bing 38 , Boyers v Pitcher C Taunt 202 Caiptu on ritoppel 113, ff tlliams 
v Bartholomed IB A- 1* 32G Doe v Chile Per he Ad Cas 239, tenner v 
Duplocl 2 Bing 10, Doc v Barton 11 Ad it El 307 Doe v Planets 2 51 it 
R 57 , Doe v Brown , 7 Ad it El 447 Halt \ butler 10 Ad it El 204 , 
Cat Uon v BoucocI 51 L T G59 , Serjeants Kash, (1903) 2 K B 304 C A 
Knight v Cox 18 C B G45 But in iny case lie must show a better title in 
some one else and he is not allowed simply to impeach the title of the person 
to whom he has paid rent. llalsbmg Vol 13 p 405 Carltons Bo u cock 01 
L T G59 Ho can also rebut the presumption by making out a very strong 
case Jiogeis v Pitcher, 6 Tant 202 

landlord is a benamidar In cases where the doctrine of estoppel does 
not come into play, it is open to the tenant defendant to urge that the plaintiff, 
as benamidar for the beneficial owner is not entitled to claim rent from hini 
Bahvmannessa v Mahadeb 12 C L J 428 In that case at page 431 Mr Justus 
Moot erjee said "Tho District Judge, as we have already stated, has held 
that it was not open to the defendant to urge that the plaintiff was a mere 
benamidar for MaLhan Lai and could not consequently cl urn rent from him 
In support of this view, he has not mentioned any judicial decision , but in fad* 
the view taken by him is opposed to a long senes of decisions of this Court 
amongst which reference may be made to the cases of Don elle v Kedarnath 1 
16 IV R 180=7 B L R 720, Kedarnath Chuckerbuttg v Don^elle, 20 W R 
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352, Indcrbiiltee Koei v Sheikh Wakbool Alt, 21 W R 44 and Kailash Mondal S 116 

v Bai oda Sundari Dasi, 24 C 711, possibly also^ reliance may bo placed to 

some extent upon tho case of Jaynarain Bose v Kadimbmi Dasi, 7 B L R 723 

In some of these casos, there ns expiessions to be found in the judgments to 

tho effect that tho doctrine of estoppel recognised in English law should not 

bo adopted m this country It is not necessary for us to consider, whether this 

view is not too widely expressed and whether such a position could be 

maintained m view of the provisions of section 116 of the Indian Evidence 

Act It is sufficient for us to hold that in cases where t\ doctrine of estoppel 

does not conio into play, it is open to the tenant-defendant to urge that the 

plaintiff as benamidar for beneficial owner is not entitled to claim rent from 

hun We may point out that in the case before us no question of estoppel 

arises As already explained, the defendant was a tenant of the Mahai aja of 

Buidwan The plaintiff* claims to intervene and to receive rent from tho 

defendant on tho ground that an intermediito tenure has been created in his 

f ivour by tho Mahnr ija on the 2nd November, 1905 It is not alleged either 

that ho was tho landlord of the defendant at the inception of tho tenancy, or 

that he inducted the defend Hit into the disputed laud Consequently upon the 

authority of the decision of this Court m the case of Lai 2Iahoinod v Kallanees, 

11 C 519, wo must hold thit no question of estoppel arises We may also 
observe that as explained by this Court in tho case of Loilai Mollah v Kalb/ 

Das Rqij, 8 C 238, the plaintiff cannot possibly maintain tho position that the 
defend int is not entitled to question his title As was pointed out by the 
learned Judges in the cise last mentioned, even where tho plaintiff claims by a 
derivative tiUe and the defendant has attorned to him the defendant is not 
thereby estoppod from showing that the titlo is really not in tho plaintiff but 
m some other person This position is amply supported by the cases of Itogers 
v Pilcher, 6 Taunt 202, Clondge y Afad enxie, 411 143 and Gicgoiy 

v Dcndge, 3 Bing 174 ' But in a suit for rent, instituted by the person, in 
whose favour a ten int executed a lease tho tenant is estopped by s 116 from 
raising a plea that the ostonsiblo landlord was only a benamidar for somebody 
else The question of a lessor s title is wholly foreign to a suit of this nature 
Bogory On am Singh, 141 P R 1906 = 9b P L R 1907-13 P W R 1907, 
see also Ucet Jangoo v Cholci Sahib 6 N L R 161 Sibil Saul v Ndai Charon, 

9 Ind Cas 806, Piobhat Chandia v Bijoy Chand 50 C 572 — 75 Ind Cas 89 
But the Madras High Court has decided otherwise So where a lease is executed 
by a tenant in favour of the benamidar the real owner rather thdn the 
benamidar, must be regarded a* the landlord for the purposes of this section A 
person, having admitted that he is benamidar under the general law, has no right 
to sue the tenant for rent and in such a suit tho tenant can deny his right to 
sue Kuppn Konan v Thim Guana, 31 11 461 , see also Kulhape r umal v 
Sccrctanj of State 30 II 245 , Muthusioami/ v Solai 26 M L J 597 

Landlord and tenant — Collusion — Estoppel A party obtaining possession 
of premises held by a tenant by colluding with him and claiming those premises 
by a title adverse to that of the lessor, cannot set up his adverse title against the 
landlord as a valid defence in an action of ejectment, and if he has collected 
rent from the tenant, he is liable therefor to the lessor Pashupah v Narayan, 

13 M 335 


Acceptance of lease under coercion etc A person who, under coercion, 
takes a lease, is not bound by his acceptance, nor is he estopped, by paying 
rent to the person granting the lease, from questioning the title of the payee, 
unless the payee let him into possession Even then the effect of payment as 
estoppel would be confined to the title of the payee at the time the possession 
was given Collector y buraj BaLsh, 6NWP3B3 Where application is 
made to a Collector for a tenure liable to pay revenue on account of an estate 
which the applicant has curved out of au unoccupied waste and cannot create 
such a tenure, the applicant is under no obligation to adhere to his offer made 
erroneously and not estopped thereby from denying liability to payment 
Brijonalh v Lai ifeofc, 11 W R, 391 Though under thi= section no tenant 
can deny hut landlord s title existing at the commencement of the lease, tho 
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^ 116 rule only applies where tho tniant has been It t into pos esaion If through 
tgnormeo or mistiho n luinnt has executed n ruit nolo and has been put tf 
possession bv tin lessor it «ciiii8 tint ho can dispute tho lessor’s title 2H 
Litnnibai v Den 72 Inti Cis S55 A u until who lins executed n lea«e bul 
h w not been let into pows-oon by tho Lsaor is e topped from denying hia 
lessor a titlo in th tb into of proof tlmt lit) executed tho Rise m ignorance 
of tho defect m the lessor’s titlo or th it tlie execution of tho Iciso ms procured 
by fnutl, mi»reprcs( ntntion or coercion Mr Imam v Ml B/ioh, "bind Cis * 
== 192 > Lih GO If throu„h ignorance or frnud in the nutter of executing ih-i 50 
tho tenant* attorn to a ct rtnin person, they arc not o topped in a suit In tho latter 
from showing that ho h ul no title either when tlie lea o wn3 executed or attorn 
men t was made b> payment of unt But the emu of proving want of titw 
13 on them Chengtn Soofory 1o3 enuldin Mom /a l, 91 Iml Cas Gb9=*A I B 
4926 Cal 720 Where a tenant being aheiily in poS'C-sion has made an 
Utoin men t or del ow lodgment of the tin nicy, ho may show that ho did ^ 
through ignorance mista! e or the like Ihslicn v I'tde Ilusam, 112 Ind Cis 333 

Assignee of landlord A tenant is not pretented from questioning the 
title of tho alleged isaignce of his admitted landlord Ranee Tillcssurcc V 
Ranee Ashnedh 24 W R 101 Cornish t Scarcll 8 B it C 471 , C landge V 
Mackenzie 4 M itG 143 llio defend int mortgigul m 1895 an unrecognised 
sub division of a Narwn but remained m possession of it under a rent note 
executed in f xvour of the mortg xgee. 1 lie mortgagee assigned his rights to tho 
plaintiff Plaintiff sued defendant in tj»ctmant uid tho latter ploided that the 
mortgage the lease and the assignment were void Held that the defendant 
having attorned to plaintiff it w is not open to him to contend in the ejectmen 
suit that plaintiff had no right to let out the property on rent Devidas v 
Shamal 22 Bom L R 149 = 53 Ind Ca* 59o But in th<* case of an assignee 
of the lessor though |he is to all intents and purposes in the same situation as 
the lessor and takes the benefit of and is bound by a lex&e by estoppel, the 
lessee is not estopped from showing that the lessor bad no such title as ho 
could pass to the assignee, or that the person chiming to be the assignee is not 
in fact the true assignee Banoie! v rhomson, 7 Term Rep 488 , Parker y 
Manning, 7 Term Rep 537 Rennie v Robinson 1 Bing 146 , Carucl v 
Blaniai e 4 Moo P C 303 Do* y Wlntroe Dow & Ry N P 1 Seymour 
v F/anco 7L J O S 18 Jew v Mood Cr A Pb 185, Gouldsnoith v 
Knights ll M AW 337 341 Hop v Wiggins 4 Q B 3G7 375 Sturgeon 
v Wingfield 15 M A W 221 r 'nthbertson v Irving, 4 H A N 742, 
Halsbin y Yol 13 p 405 

Disclaimer of right to evict The authorities ^how that a tenant in India 
is not precluded by an admission of tenancy from showing that the nature of 
tho tenancy asserted by him to the knowledge of the landlord has been for the 
period prescribed by the Limitation \ct pi o ta nto adverse to the right to evict 
either at will or on notice given A manifest assertion by the tenant to the 
knowledge of the p rson representing the landlord s interests of a right mcon 
sistent with that chimed by the landlord to treat him as a tenant at will or 
from year to year would be a disci inner of the landloid s title Yman v Moat 
16 Gh D 730 A landlord merely be receiving rent cannot preserve his right 
to other claims continuously denied by the tenant The fact that such assertion 
and enjoyment are not challenged does not change their adverse character when 
once neces ity for challenging it has arisen Thakoie Fatisugji v Banajx 27 
B 515=5 Bom L R 274 see aI«o Shall h Nujmodda v Ployd, 15 W R, 23 7 » 
fakaclnee v Saroo 19 W R 2 o2 (P C ) Dmomoney v Durga Prosad 12 B 
L, R 275 Pitambar v Kilmoney 3C 793 Maidtn v Ngapa 7 B 96, 99, 

J ladhaia v Raragana 9 M 244 Naragana y Yemunabai , P J loG , 
Sankaran v Pcnasami 13 M 467 

Whether sections 116 and 117 are exhaustive Sections 116 and 117 of 
the Evidence Act mention certain well known forms of estoppel by agreement, 
m that of tho tenant, the licensee bailee and acceptor of a bill of exchange 
Tho case does not come within any of these though it has been argued « 
put on the analogy of the tenant => e toppel It has however been correctly 
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submitted that these sections are not exhaustive of the doctrine of estoppel by 
agreement The case of Dalton v Fit gerahl, (1897) 1 Ch D 140 on ippeal 
(1897) 2 Gh D 86 is an instance of such an estoppel winch is not provided for 
by tin Act Rupchaml v Saibcsntar, 10 C \V N 747 = 3 C L J 629 = 33 C 
915 The principle of the rule in such cases is th it w here property is taken 
under an instrument ind the taking possession is in record nice with a right 
w l ioh could not have been granted except upon the understanding that the 
posse sor should not dispute the title of nitn under whom the possession w is 
derived, there is an estoppel Ibid, but see Nut Mahomed v Aessu mat 
7 S L R 11 = 20 Ind C is 523 Theie it has been held that the rule of estoppel 
b ised on a dictum m Tookei v Smill, 1R R 212 n , that a mortgigee is not 
at liberty to dispute the title of his mortgagor does not ipply and section 2(1) 
of the Evidence Act expressly repeals all rules of evidence which aie contained 
manybtitutc Act or Regulation in force m British Indt i I here the dictum 
in looker v Small h is not the effect of enlarging the instances of estoppel given 
in ss 116 and 117 of the Lvidencc Act Theie can be no estoppel unless s 115 
applies Hie C ilcutta High Court again held that ss 115 to 117 of the Evidence 
Act are not exhaustive in force m British India Lhaiganta v Ihmmat 2U C W 
N 1333= 24 0 L J lUd In delivering this judgment Sanderson C J said "It 
haa been decided bj this Court m Ganges Manufacturing <£ Co v Soiirnjnnill 
5 C 669 tlint sections 115 to 117 of the Evidence Act are not exhaustive and the 
judgment of the late Chief Justice Sir Richaid Oarlh to which I wish to draw 
attention 19 at p 678 There he is reported to have «anl ' It has been further 
contended bv the Appellants, that ss 1 15 to 117 contained in Chap VIII of the 
Evidence Act lay down only rules of estoppel which are now intended to be 
mforce in British India , and that those rules are treated by the Act as rules 
of evidence, and that by section 2 of the Act, all rules of evidence are repealed, 
except those wluch tho Act contains But if this argument were well founded, 
the consequence would indeed be serious The Courts here could then be 
debars cd from entertaining my questions in the nature of estoppel which did 
not come within the scope of section 115 to 117 however important those 
questions might be to the due administration of the law' I desire to point out 
that the principle of law which was laid down by Chief Justice Zindal ( vide 
notes under principle supra) to which I have referred is a matter of great 
importance Therefore in ni> judgment it is a matter of great importance 

that the principle of law to which I have referred should be affirmed I 11 the 
same case Mr Justice Moolcrjcc suil It has not been disputed before us that 
according to the law of England a person who has been let into possession as 
tenant by the plaintiff is estopped from denying his lessors tit'e without first 
surrendering possession Reference may bo made to Doe v Smythe, 1M AS 347 
decided m 1815 wheie the tenant in possession paid rent to the lessor and thendis 
claimed Bayley J , observed thvt the tenants should have given up the possession 
to Knight (lessor) and then the defend mt,if she has title, might have mainta ned 
her ejectment' Mr Justice Dampier added 'Ithas been ruled often that neither the 
tenant, nor any one claiming bv him can controvert the landlord s title He can 
not put another person in possession but must deliver up the premises to his own 
landlord This 1 believe has been the rule for the last 23 years and 1 remember 
was so laid down by Bailer J upon the Western circuit’ {Doe v Pcgge (178b) 
IT R 738n ) This exposition of the law has been repeatedly le-affirmed (At 
Gnome v Gomme 2 Bing 54 Doc v iusten 2 Bing Rep 41 and Tadman v 
Harman (1893) 2 Q B 168) There is an instructive discussion on this subject 
in Baylcg v Bi ad ley 5 C B 396, to which reference may usefully bo made In 
the toui-e of the aigument in that cise, Wilde C J, observed 'Does the 
lease operate as an estoppel except during the term ? Sent Byles answered 
A tenant is at all tunes estopped from disputing the title of his 1 indlord and 
raerred to a long line of cases, including Doe v 6 mylhe 4 31 & S 347 At a 
later stage of the argument Mr Justice Vaughan Williams repeated the 
question whether the estoppel does not end with term' Sail Bgles answered 
the estoppel is limited in point of extent, but there is no authority 
for saj mg that it is limited in point of time' Wilde C J then intervened 
with the following observ ition ‘in Co Litt_47(6), it 13 sanl that « if a man 
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S 116. (ako a lease for years of his own land by deed indented, the estoppel doth not 
continue after tho term nuked , for, bv tlio making of tho Icn&c, tno estoppel 
doth grow, nml consequently by tho end of tho luiso tho estoppel determines. 
Iho only quahfic.vt.ion I am aware of that has been on grafted upon that rule, is 
that if tho tenant camo into possession under tlio lessor, ho must restore ihe 
possession before ho disputes tho title ’ Tho position is different as Earle 
G J pointed out in Accidental Death Insurance Co \ Madeline, 5 L T N.S 29, 
when tho tenant had possession before ho took tho lease Enjoyment by 
permission is the foundation of tho rulo that a tenant shall not ho permitted to 
dispute tho title of his landlord Two conditions, then, nro essential to the 
existence of tho estoppel, first, possession secondly permission when these 
conditions nro present, tho estoppel arises and tho estoppel prevails so 
long ns such pos>ea«ion continues That thi3 was unquestionably the 
law m this oountry before tho Indian Evidence Act was passed, is clear 
from a long lino of decisions Tho doctrine wis expressly formulated in 
JUahesh Chandra v Gum Ptosad 9 A[ irsli 877 and Vasudeb v Daban 
8 B H C R 175 and was impliedly recognised in Dance v Thakoor, BLR 
(F B ) 588 Oourcc v Jugurnath , 7 W R 25, Dm n <C Co v Rushmoncc, 14 W 
R 85 and Jainamin v Kadambim, 7 B L R 723 n We have further the 
weight} opinion of Sir Sltbramam/a ii/ijar C J expressed m the case of Mutha 
nv/an v Smna Santa 1 av/an, 28 VI 52G that tlio law has not in this re pcct 
been altered by the Indiun Evidence Vet, and that now, as before, a tenant 
who had been let into possession was estopped from denying tho land 
lord s title without first surrendering possession (sec also Ram Chaiuha V Gulam 
Zilam 34 B 329) The respondent however has contended that this view is 
erroneous and that tho law as embodied m section 116 of tho Indian Evidence 
Act is an intentional departure from the English law on the subject. In m> 
opinion there is no foundation for the contention that the Legislature in 1872 
intended to revive and introduce into this country tho archaic rule prevalent in 
England m the days of Lo>d Coke Section 116 does not by its very terms affect 
the present case That section merely provides that, during the continuance 
of the tenancy, a tenant of an immoveable property or persons claiming 
through such tenant cannot be permitted to deny that the landlord of 
such tenant, at the beginning of such tenancy had no title to the immove 
able property This does not imply that after the expiration of the tenancy 
the tenant is free to dispute the title of the landlord ' In connection 
with the observations oi'Chief Justice Garth in Ganges Jlanufactunnq <t, Co 
v Souiujmall 5 C 669 that sections 117 and 116 of the Indian Evidence 
Act are not exhaustive, and there may be rules of estoppel applicable other than 
what is contained in those sections the following observations of the same 
learned Judge in the same case should also be borne in mind, namely ‘ The 
fallacy of the argument is in supposing that all rules of estoppel are alao rules 
of evidence Prof Wigmore also says that the estoppel is an obligation made 
by a rule of substantive law So those rules of estoppel which are not rules of 
evidence not being included in section 115 116 or 117 of the Evidence Vet 
are not excluded by virtue of section 2 of the Indian Evidence This 
section does not contain the whole law of estoppel Thus the tenant’s estoppel 
operates even after the termination of the tenancy Manbai \ Isab Suratt. 32 
C IV N 867 — A I R 1928 Cal 546 

Licensee of a person in possession There is no distinction so far as 
concerns the law of estoppel between a licensee and a tenant and a licensee who 
has obtained possession by aid of the license before he can show that bis 
licensor s title has determined must first surrender possession of the premises 
Doe d Johnson v Baijlup (1335) 3 Ad & El 188 Ilahbury Vol 18 p 404 In 
that case the defendant, a daughter of the plaintiff’s lessor, obtained possession 
of the premises [upon the pretext of selling vegetables in the garden, and 
refused to vacate on the „ round that the plaintiff had no tit T e In delivering 
his judgment in the above case Patteson J said * In the case of a person who 
has become a tenant there is no doubt as to the land Doe d Knighl v Lady 
Snvfthe 4 M A S 347, shows that he must first give up possession to the party 
by whom ho was let in, and then, if he, or any one claiming through him, has a 
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title aliunde, that title may be tried by ejectment It was held in that case, 
not tbit the party claiming- as landlady to the tenant was altogether estopped 
from trying the right, but that the tenant must first restore possession If 
the defendant here has any right, she might, in the first instance have bi ought 
ejectment, or have entered on Mrs Johnson and disseised her But she takes 
neither course She fraudulently obtains permission to go upon the land, and 
then turns upon the lessor of the plaintiff and moists upon holding the land 
The rule, as to claiming title, which applies to the case of i tenant extends also 
to that of a person coming in by permission as a mere lodger or as a serv ant ’ 
In the same case Colei idge J said “ There is no distinction between the case 
of a tenant and that of a common licensee The licensee, by asking permission, 
admits that there is a title in the landlord ” Casperz on Estoppel pp 106, 107 
So a licensee cannot be permitted under this section to denj that a licensor 
had a title to the possession of the propertj at the time when the license was 
given to him to enter, though there was no relationship of licensor and licensee 
subsisting between the parties during the period sued for Dhukhtmom v 
Tulsi Chilian, 13 Ind Cas 512, see also Qour Han v Annmnnessa, 11 C R 9 
But the mere fact of a person bringing goods on the demised piennses by the 
tenant’s license does not estop h in from disputing the validity of the instrument 
of demise under which the tenant holds Fadmanv Henman , (1893) 2 Q B 
ICS, Halsburrj Vo! 13 424 The respondent came upon the land m dispute 
by the license of the npellant who caused 31 T to redeem it from mortgage, after 
which it was held jointly by the families of M T and the respondent About 
15 years subsequently according to the respondent, the appellant made over the 
land altogether to him and 3L T The respondent also raised the question of 
the appellant's title The burden of proof being entirely on the respondent and 
no limitation being established, in the absence of proof of adverse possession, 
the respondent was held to be estopped from den)ing the appellant s title under 
b 116 of the Indian Evidence Act, and the presumption was that he continued 
to hold under him U Tha Pe v Mating Pa Naw, TJ B R (1892 1896) Vol 
ir, 561 When the occupation of the defendant is proved to be permissive, 
he is estopped from denv mg plaintiffs’ title under this section Hah HU v 
Mating San Dun, L B R (1893 1000) 4 Subsequent licensee can sue a prior 
licensee for injunction Zahoor Ilosan v Saker Banoo AIR 1925 All 29 
Tins section merely states that the license^ ought not to deny the title of the 
licensor It does not state that every license is revocable at the instance of 
the lessor Consequently the licensee is not prevented from asserting that he 
must not be turned out UlhdeiLsa v Ha San He 7 R 617 = A I R 1930 
Rang 29 


Estoppel between mortgagor and mortgagee Where a mortgagee is put 
into pos'.cssion bj the mortgagor m pursuance of tbo contract of mortgage, lu, 
is estopped from denv in g tin. title of his mortgagor during the continuance 
of the mortgage The principle of estoppel between tbo mortgagor and the 
mortgagee works in favour of and against both of them The mortgagor is 
estopped from denjmg Ins own authority to mortgage the property On the 
other hand the mortgagee is estopped from de»>ing the authority of the mort 
„a<,or to mortgage lus property Ihad A*>hrap v Inayalullah, 80 Ind Cn&G2=» 
h O I* I 722, seo also Lakshmi Nachtar v Hamchandra , 16 M L T r >, 
Smendra v Khitnidra, 29 C L T 434, Jang i v Shwraj, JO Iml Cos 234, 
KadaLmy Oothinan, 10 Ind Cas 339- (1911) 2 M W N G1 flajmam v 
Jaditnamlan, A I R 2925 AU 7o8, Dchetulra v Hn a 10 C L J 150, Maho- 
med \ llamja 35 B 507, Oulab v Duan, 18 C 591 (P C) Jognn v Bhut 
mill, 91 C. 116 Shamachnran v Ho! hoda, 15 C W N <03, Bamban Saha 
v Dh tku Singh 1G C L. J 26 1= 16 Ind Cas 246 Kanara VcnJ-ata v Batna- 
iivanii, 3o u <3, Mahamaya v I/a ru fas, 42 C 455 In a redemption suit a 
mortgagee is estopped from setting up the interest of a third party He cannot 
ilo so Ion„ ns ho has not handed over possession to his mortgagor or his re- 
presentatives. Bajnaragan v Jadunandan, 83 Ind Cis 539 =L R G A. 196 Rev 
■A I Ik 1925 all 7 >3 A mortgagee cannot deny tho titlo of his mortgagor 
cn the dato of the mortgage It is however, open to him to assort that on the 
death of tho mortgagor persons who aro his heira under the Hindu Law did 
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117. not mujeod lo Ins mxupniiLj rights m icconlnncn with tin* spmil rules Int I 
■Iomii in Ant 12 of 1S21 Uufaulcu v Him Uaj, A I It 1030 VII 1(12 


117 No ituplor of t lull of evth mgo ill ho pi limited 
to don) th it tho driuei hul mtlioiity to 
I atoppclof acupior ( ] 1 m sllt j, J„u 0 , to indole it, noi shill my 
tbiiili" or° licence 11 ^ ^ )U ^ ,t 01 huai^e bo pmnitkd to (Ion) tint 

Ills b nloi 01 luciisoi li id, it the tune when 
the bulment oi license comment ed, mtlioiity to mike such hul 
incut 01 gi nit such license 

Explanation (/) — ■Hie iccoptoi of i hill of e\c lunge nn) 
deny tlmt the hill as as Kill) diawn by the pei&on by whom it 
puipoits to have been drawn 

Explanation (1) — It a bailee dchveis the goods bailed to 
a peibon othei thin the buloi, he may piove tint such peuon 
had a light to them is against the b-uloi 

Principle Instincts mentioned in tine section ire cstopp Is by agreement 1 
* The instances cited are nil cases of implied agreements As Ins been well 
said some trinsactions there are which are so obviously basej on a convention il 
stale of facts that for thit very reason the parties never in practice come to 
any express agreement about them at ill and the estoppel is nothing but the 
carry ing out of what the parties is honest men muot have intended if they 
thought about the matter at all at the timo they made the bargain ( Cababe 
Estoppel 12, 21) The parties are deemed to have dealt with one mother on 
the basis of their rights being regul ited by a convention il state of f lots The 
tenant and licensee and bailee obtaining possession ire taken to accept it upon 
the terms that they will not dispute the title of him who gave it to them and 
without whose permission they would not have got it The act of acceptance 
of a bill amounts to an undertaking to pay to tho order of the drawer Though 
all are instances of estoppel by agreement the precise term of the agreement 
and, therefore of the estoppel may v iry according to the nature of the particular 
transaction in each case ’ Pei WoodioffeJ in Rup Chanel Ghosh v Stubessur 
Chunder 3C L J 629 


Negotiable Instruments The principle of estoppel is frequently applied 
in the case of the acceptance of bills of exchange 1 he acceptor by such act 
admits the genuineness of the signature of the drawers and the competency 
of the drawers to assume that responsibility Bud Jones Ev § 286, see also 
Phillips v Im Tlitan L R 1 C P 463 The object of the law merchant 
says Byles J in Suan v North Bntish 1 ustrahan Co 2 H <£ C 175 ‘as to 
bills and notes made or become payable to bearer is to secure their circulation 
as money, therefore honest acquisition confers title So whenever one of 
two innocent parties must suffer by the act of a third he who ha 3 enabled such 
third person to occa ion the loss must sustain it Per Ashurst J in Lickbarroio 
v Mason, 2 T R 63 (70) So in England and in America the rule is thus laid 
down For more than a century it has been held and decided without 
question, that it is incumbent upon the drawee of a bill to be satisfied that tho 
signature of the drawer is genuine that he is presumed to know the handwriting 
of his correspondent and if he accepts or pay s a bill to which the drawer s name 
has been forged, he is bound by the act, and can neither repudi ite the accep 
tance nor recover tho money paid National Ban l y Ninth National Bank, 
46 N \ 77 And, speaking of Price v Neal, 3 Burr 1354, in the same cise it 
was said 'But as applied to the case of a bill to which the signature of the 
drawer is forged, accepted or paid, by the drawee its authority has been urn 
formly and fully sustained, and the rule extends as well to the case of a bill 
‘said upon presentment as to one accepted and afterw irds paid The rule is 
this stated by Stephen 'No acceptor of a bill of exchange is permitted to 
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deny the signature of the drawer, 01 his capacity to clriw, or, if the bill is pay- S 117 
able to the order of the ilr iwer, ht» capacity to endorse the bill though he may 
deny the fact of the endorsement, nor if the bill be drawn b) procuration, the 
authority of the agent by whom it purports to be drawn in the n line of the 
principal though he may deny ins authority to endorse it If the bill is 
accepted in bank, the acceptor may not deny the fact that the drawer endorsed it.” 

But by accepting and paying a bill the drawee is not held to a knowledge of a 
want of genuineness of any other part of the instrument or of any other n imes 
appearing thereon, or of the title of the holder Burr 1 ones § 286 The reison 
of the English mle is thus stated by ,Bayleij J m Cooper v Meyer, 10 B AC 471 
"The defendants ought not to have accepted the bills without knowing whether or 
not there were such persons as the supposed dnwers If they cho e to accept 
without making the enquiry, I think they must be considered as undertaking to 
pay to the signature of the person who actually drew the bills See also Sander 
s on v Collman, 4 M A Gr 200 But m India the law differs from the law of 
England as it appears from Explanation I In India the acceptor of a bill 
of exchange m ly deny that the bill mi* re illy drawn by the person by whom 
it purports to have been drawn So he is nt liberty to show th it the signature 
is a forgery This section is supplemented by sections 41 and 42 of the 
Negotiable Instruments Act (XXVI of 1881) Section 41 runs as follows 
“An acceptor of a bill of exchange already indorsed is not relieved from 
liability by reason th it such indorsement is forged, if he knew or had reason to 
believe the indorsement to be forged when he accepted the bill ” Section 42 
says “An acceptor of a bill of exchange drawn m a fictitious name and 
pay ible by the drawer’s order is not, by reason that such name is fictitious, 
relieved from liability to any hoi ler in due course claiming under in indorse- 
ment by the same hand ns the drawer s signature, and purporting to be made 
by the dnwer ” Sections 118 122 of tho Negoti ible Instruments Act, lay down 
special rules of evidence Section 118 lays down certain presumptions as 
regards consideration date time of icceptance, time of transfer, order of 
endorsement and stamp lhis section further authorises the presumption that 
tho holder 13 a holder m due course Section 119 provides that the Court shall, 
on proof of the protest presume the fact of dishonour Section 120 mnkes provision 
for estoppel against denying original validity of instrument by the maker of 
tho promissory note, drawer of a bill of exeb ingo or cheque and acceptor of 
a hill of exchange Section 121 makes provision for estoppel against denying 
capacity of payee to endorse Under section 122, no endorser of a negotiable 
in trument shall, in a suit thereon by a subsequent holder, bo permitted to deny 
tho signaturo or capacity to contract of my prior party to tho instrument In 
nn action on a pro-noto or a bill of exchange against a person whoso name 
properly appears as a party to the instrument, it is not open to tlio defendant 
to show that tho signatory was m reality acting for in undisclosed 
principal, whether tho defend mt is a drawer or an acceptor Phoenix Trading 
Co v Dcican Chand, 117 Ind Cas 100— A I Ik 1929 Sind 172 

Bailor and Bailee A bailco entrusted with the care of goods is estopped 
to claim that tbo bailor had no title at tho time of bailment Burr Jones § 285, 

H7iso/iv Andcrlon, 1 B A Ad 450 = 9 L J K B 49 IIoll v Griffin, 10 Bing 
216, irunderson v IFiJhams (1895) 1 Q. 11 521 Tho estoppel upon b ulces 
and those with whom property is either actually or constructively, depo ited 
bears a close resemblance to tho c-toppel of tho tenant. Casper*, Estoppel p 111, 
tidfl 116 supra A buleo cannot set up the title of a third persjn, unless 

tho badment is determined by what is equivalent to an eviction by title 
parimounL Biddle v Bond, 34 L J Q B 137-6 B AS 225 , Bulteley v 
Area, 4 Q. B 511, Explanation 2 Tbo lun on the subject ia thus Ind down 
by BuicJdjurn J in Biddle v llowl supra ‘ Wo do not question the generd 
rule, and wo agree with what is said by my brother Marten in Chusman \ Fnall, 

G Lxcli 1 341 (31b) that ‘there are numerous ca-rs m connection with wharfs 
and docks, in which if a purty entrusted with the poshes ion of property were 
not e~ topped from denying the tulo of the person from whom ho received it, it 
would bo difficult to tnns ict business’ But tho bailey has no better title than 
the bailor, and consequently, if a p-r-on entitled as against tho bailor claims 
153 
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& 117 it the bailee has no defence against hun , IPtison v Anderton, 1 B <t Ad 
450 The position of an ordinary bailee, where there has been no speem 

contract or representation on his part, is very inilogous to that of a tenant 
who, having iccepted the possession of land from another is estopped from 
denying his landlord's title but whose estoppel censes when he is evicted by 
title paramount f he position of the b ulee is precisely the «ame, whether 

the bailoi was honestly mistaken is to the rights of third person or fraudulently 
acting in derogation of them See also Hardman v Willcocl 9 Bing 38°(n)i 
Rogers v Lambetl, (1891) 1 Q B 318 Ross v Eduards 73 L T 100 (P C) 
So while the bailee cannot avail himself of the title of third person, though that 
third person be the true owner, for the purpose of keeping the property for 
himself jet he may show a defence against the bailor that he has actually 
delivered the propeitj to the true owner, who had the right to pos&ession upon 
demand by the latter even befoie legal proceedings have been commenced 
Such demand by the true owner is equivalent to eviction by title paramount 
But t Jones § 28o Stephen thus states somewhat differently, the general rule ' Ao 
bailee agent or licensee is permitted todeny that the bailor principal or licensor, 
by whom any goods were entrusted to any of them respectively was entitled to 
those goods at the time when they were so entrusted Provided that any such 
bailee agent, or licensee may show that he was compelled to deliver up any such 
goods to some person who had a right to them is igain&t Ins bailor principal 
or licensor or that his bailor principal or licensor wrongfully and without 
notice to the bailee agent or licensee obtained the goods from a third per on 
who has claimed them from such bailee agent or licensee Referring to Biddle 
v Bond DBAS 225 Lord E her M R sud “ In my opinion the law is laid 
down m Biddle v Bond sup) a, by Lotd Blacl burn in a considered judgment of 
the Court of the Queens Bench delivered by i Judge who knew more about 
these matters than any one else and it is I think, laid down there distinctly 
that, as between a bailee and his bailor under an ordinary contract of bailment, 
the bailee must if lie desires to defend an action for non deliver} of the goods 
upon the demand of the bailor, shew tint he has alreidy delivered them upon n 
delivery order authorised bv the bailor or he may a-k for an interpleader order 
or lie may, at his own risk as regards the plaintiff say ‘ I defend the action on 
behalf of A B, and I say that ho is the person itally entitled to the goods If 
l,o takes the latter course he mu->t not only allege the title of the third party, 
but he must nrove it and if he does not prove it he Ins no defence 'A 
bailee ' say s Lord Blacl butt) ‘can set up the title of another only if he defends 
upon the right and title ind by the authority of that person’ Ho must allege 
that title and must prove u That is the law laid down and it seems to me 
rightly laid down m Biddle v Bond 6 B AS 22a Therefore I am of opinion 
that the defend ints cannot defend the action on the right and title and by the 
authority of a third person, because they have not named any such person, or 
shewn that they have any such authority, or that any person has such a right 
Indeed the defendant have said in deli her Up terms that they art not defending 
the action for any one else but are defending for themselves only As between 
the plaintiffs and themselves the defendants lnve no defence Therefore, if wo 
wero to stand upon the strict rights as between the plain tiffs and the defendants, 
it seems to mo that the plaintiffs were entitled to succeed in the action ” Ropers, 

S ons a. Co v lambetl <f Co, (1891) 1 Q B 318(325) In the same case 
Lindku L J said “ As soon as there wero sever il rival claimants to the copper, 
tho defendant '•houhl have instituted interpleader proceedings against the rival 
clutnanls This was settled by Ulenbo rough v London and Si hathrine s 
Docl Co , 3 C P D 150 That ca«e and the more recent decision m Robinson v 
Jenhns 21 Q B D 273, show, that notwithstanding tho contract of bailment, 
the defendants could hivo instituted interpleader proceedings in this case’ 

Soo also Cud Procvlurc Cwle Order \\\V Lopes L J added “A bailee 
may, however equally with a tenant, shew that the title of his bailor to the > 

goods has expired -unco the bailment Niamey v Tilbury, 3 H A N 531 bo, 
loo a bailee may «ct up a jus tertu , if the facts show that there has boon what 
is tqm valent to in eviction by title paramount Shclbmy v Scots ford, Yd? 

But suppo-o the bailee retains pOaaes ion of the goods, and there has been 
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no eviction, the bailee may nevertheless, set up and rely upon the jus tcrtu, if 
he defends his possession upou the right and title and by the authority of the 
tertius Buldle v Bond, (6 B & S 255) is an authority for thi* In that ca«e, 
Blackburn J delivering the judgment of the Queen’s Bench, said (at p 253) 
‘We think that the true ground on which n bailee may set up the jus lertn is 
that indicated m Shebmif v Scots fold, Yelv 22, ux , that the estoppel ceases 
when the bailment on which it is founded is determined by what is equivalent 
to an eviction by title paramount It is not enough dint the bailee has become 
aware of the title of a third per&or We agree m what is said in Belt lc>/ v 
Bead, 4 Q. B 511, 517, that to allow a depository of goods or money, who has 
acknowledged the title of one person to set up the title of another who makes 
no claims, or has abandoned all claims, would enable the depository to keep for 
himself that to which he does not pretend to pass any title in himself whatso 
over * Nor is it enough that an adverse claim is made upon him, so that he 
may be entitled to relief under an interpleader We absent to wlnt is said by 
Pollock G B m Thoi lie v Tilbio // 3H & N 534 537, that a bailee can set up 
the title of another only ‘ if he defends upon the right and title and by the 
authority of* that person Thus restricted we think the doctrine is supported 
both by principle and authoritj, and will not be found in practice to produce 
any inconvenient consequences ” * But if the bailor has no title to the goods 
and the bailee in good faith delivers them back to or according to the directions 
of the bailor the bailee is not responsible to the owner in respect of such 
delivery” Vide s 1GG of the Contiact Act, The Bank of Bombay v Nandlal 
Thad ersajdas, 17 C W N 358=40 I A 1=37 B 122 (P C,) But if a person 
other than the bailor, claims goods bailed he may apply to the Court to stop 
the delivery of the goods to the bailor, and to decide the title to the goods 
Canhact Act , § 167 

But if bailment is accepted with knowledge that another than the bailor 
claims the subject mutter of it, the buleo cannot set up the claim of such third 
person ng uu&t the bailor Buir Jones § 285 In Exparle Daues , 10 Ch D 86, 
Jesscl M B, said There an, no doubt cases in which goods have been taken 
from a b ulee by a third party, who claimed them by title paramount aud, if 
there has been no f lult on the part of the bailee, it hts been held that this is 
good excuse to him as against his bailor An illustration of this is the old case 
of Shelburi/ y hcolsfoid, Ytlv 23 in which istolenhorso has been bailed by the 
thief and had been forcibly taken aw ly from the bailee by the rightful owner 
and it was held th it the thief could not maintain an action of trover for tho 
value of tho horse igunat the bulce, ou tho ground lh it tho eviction of the horse 
out of his possesion was a discharge m law of his promise to return it to his 
bailor But, m order that the bailee mi) be able to avail himself of such a 
defence, he must himself have been in no default If the bailee knowing of the 
adverse claim, ha* sud to hts bailor ‘I will sell tho horse for jou if jou will let me 
have i comnn sion, ind I will h ind over the proceeds to jou he could not have 
afterwards set up ag unst Ins b ulor the title of the ulvcr-o cl um mt, because he 
would have acted with hio eye-.open, ” andLui/i J added , ‘lam of opinion that 
when a person in such a position, knowing of two adverse cl inns to goods elects 
to take pirt of one of the ckunnnts iml to sell the goods as his, he is estopped 
from afterwards denying that cliiniant& title If he hid not taken this 
cour o he would havo been entitled to show that thero was a better titlo in the 
bill of sdc holder there might hive been what is called an eviction of trustee 
bj title paramount. 


Licenses of patentee etc One who manufactured goods bj consent of 
and under agreement with tho patcutee cinnot be allowed to prove tho invalidity 
of tho patent. Burr Jcme* § 2$5 This kind of estoppel is clo_elj analogous 
to that between landlord and tenant. A licensee ol a patent under agreement 
with tho patentee, so long as he continues to act under the ltcen e or during 
the contiuu inco of tho agreement i a not U liberty to di«put<s the vvUditv of the 
Go nchcr v Clayton 34 L J Cb 230, Crosslcy v Duon 10 H L Gas. 
iJo. iho United fctnt.3 huprtmc Court m in oft-quoted ca*o said ‘Having 
actually received profits from tho sales of tho p i ten ted machine winch profits 
the defendants do not show have been or are many way liable to bo affected 


!. 117 
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bj tho miiviiIkIiI) of tho patent, its validity is immaterial "Moreover, wo thinfc 
thcdofcndanuum ntlomwd from alh^mg tliat invalidity i!i«y havo made ml 
1 Ke0 8 under tho complainant's title, ami for lit* account, and they 

can no more bo allowed to dun flint title and retain tlio profits to their own 
o tan an ag<nt, who Iih collected a debt for his principal, can insist on 
Kecpnif, the mom } upon an alligation that tho debt wis not ju‘tly due” 
\ f ar [J ,ur '‘[. ^ How 2t>9 I ho invalidity of /t patent dots not reader 
tlio e tits of machine illignh sons to taint with ilhgnlity tlio obligation of the 
defendants to account. Lvtn where mono) has htui reecned, cither b) an 
agent or a joint owner, b) forco of a contract winch was illegal, the agent or 


joint owm r cannot protect himself from accounting for what was so received by 
settling up tlio illc n nlit) of tho tniit&u tion in which it was p ml to h 


Jones $2io “ " as I’ 1111 t0 h,m U ‘" 

“Although Bliil I ottl Ulail hum in Clnrl v l, he L Ii App Oib M 
. i Blrangcr lm B hl sh™ tint tho p.tuit „ ns Ind ns a„j ono cohid wish, tho 
hccnaco must not show that 'So far ns ho is tonccrncil ’ eml Lord Ctunts in 
tho e iuio caM>, * he must stand hero admitting tho novelty of tho invention, 
admitting is util t) ind admitting tlio sufficiency of tho specification' 
Caspetz Estoppel 1 K), sec also In the matter of D II It Moses, 15 C 241. 
Iho analog) between a licensee mil a ten uit is thus described by Lord Black- 
burn &o long is the Ie iso remains in forco ami tho tenant has not been 
evicted from the nnd, he is estopped from denying tho Ics&ors titlo to that 
land hut ho is entitled to show that a p irticular parcel was never comprised 
in the lease So a licensee m i) show that tho p irticular thing ho has done w is 
not included in tho patent ind that ho has dono it as one of the public, and 
is therefore not bound to pay royalty for it If ho used that which is m the 
patent nnd which his licence authorises hnn to use then liko a tenant under a 
lease he is e-topped from denying tho patentees right and must pay royalty 
Though a stranger can show that tlio patent was bad, the licensee must not do 
so Clark y Adie - App Cis 423 (433), see also Jagornalh v CressuelL 40 
C 814 But this rule does not bind either an equitable assignee of the 
licensee who i» not acting under it {Putting v Ftanls 1 Mac. & G 56 Baxter 
v Combe, 1 Ch R 284 289) or a purchaser from the licensee Gillette Safchi 
Razoi Co v Carnage (A I V) Ltd (1909) 25 T P R 80S, Halsburu Vol XIII 
p 413 The user by the licensee of the invention amounts to consideration 
Lanes v Parse) 6 E & B 930, faylar v Hare 1 New Rep 200. Noton v 
B,ooks 7 H AN 499, Crossly y Dixon 10HLC 293, Smithy NealcI 
OB N S 89 ’ Co ° per V Snnth > 26 Ch D 700 , Proctor \ Benms, 36 Ch D 


A licensee of a trademark also is estopped, as against his licensor, from 
questioning the latter s title to the trademark Jagornathv Ciessuelb 40 C 
814 In delivering tho judgment Imam J said The first question that I have 
to consider is whether the defendant can be allowed to deny the plaintiff's 
title The contract between the owner of a trade mark and his licensee is like 
a contract between a landlord and his tenant and as between landlord and 


- , — T r,7 7 , , v V. ^ T ^ Mimui ue que uoneu 

by the latter In ClaiUv Adie L R 2 A C 423 which was a case of a patent 
Loid Blacl burn said Although a stranger might show that the patent is as bad 
as any one could wish it the licensee must not show that ’ and in the same ca_e 


Lord Can ns observed so far as he is concerned he must stand here admitting 
its utility ind admitting the sufficiency of the specific ition ’ I n an earlier case 
Gioi ei and Baker Sating Machine Co v Mdlkord, 8 Jur N S 713 Wood V C 
held th it the fact of a patent having been found invalid at law in an action 
between the patentee and a third party could not be set up against the patentee 
by his licensee in a suit upon the same patent The licensee of a trade 
mark is m the same position as the licensee of a patent See also Ln crane V 
Hooper, 8 M 149 (154) Ebrahim v Essa Abba 24 1 63 ' SlTdntherS 

system of registration nor is there any provision for a statutary title toa trademark, 
so that the rights of the parties must be determined m accordance with the 
principles of the English common Law Per Jenkins G J m British American 
Tobacco Co Ltd v Mahboob Buksh 38 C 110 at p 117 , see also G S Hannah 
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v Messrs Jaganmth 43 C 262=10 0 W N 1 When the plaintiffs, tho S. 1 17. 

transferees of the trade marks and business of a jute bailor, gavo a license to 

the defendants the right to use and to authorise others to use exclusively the 

trade marks and to hold the good will of the business of original jute bador and 

the marks without iny interference by the proprietors for a particular period on 

the pij input of certain rojalty and the defendants sought afterwards to 

repudiate their obligation under the agreement alleging that the plaintiff’s title 

to trade marks was illegal and invalid Held tint under section 117 of the 

Indian Evidence Act a licensee cannot be permitted to dei y that his licensor 

had at the tune when the license commenced authority to grant such licence 

Section 117 would, at any rate cast upon the defendants the burden of proving 

the plea that was taken by the defendants, ux that the good will of the busi 

ness had lo«t its separate existence b) merger and that the plaintiffs had not the 

authority they professed to exercise G S Hannah v Jagannatfi, 19 C W N 

1 The licensee of a trade mark cannot put an end to the relation of licensor 

and licensee b> repudiating the contract, in as much as in such a case the 

concurrence of the other party is also essential Jagarnath v Gross ti ell, 40 C 

814 see also Johnstone v Milling, 10 Q B D 460, 467 A distinctive mark 

may be adopted by a person who is not the manufacturer but the importer of 

goods and he will acquire the property in that mark as indicating that all goods 

which bear it have been imported by him Latif v Empetor , 14 A L J 1080= 

”6 Xnd Cas 583 = 39 A 123 

Warehouse man A waiehouse man who on receiving an order from 
the seller of m lit to hold on account of purchaser, gives a written acknowledg- 
ment that he so holds it, cannot set up as i defence for not delivering it to the 
purchaser, that b) the usage of trade the property in malt sold is not transferred 
till it is measured and that before the nnlt in question was remea&ured the 
-eller became bankrupt Slonoid v Demkm, 2 Camp 314 So if a warehouse 
man in possession of goods attorns to the buyer of them, acknowledging that 
he holds them for him, and upon the faith of that the bujer pa) s the price or 
the warehouse man chirges, the ordinary principles of estoppels by represents 
tion apply, and the warehouse man cannot afterwards turn round and say 
4 The goods are not ) ours, setting up the jm tertn Biddle v Bond, 6 B A b 
32j, 231, 232 Gosling v Bemic, 7 Bing 339 , Halves v Watson 2 B & C 
510, Uabbm g Vol Xllf p 403 In Henderson v Williams (1895) 1 Q B 
521, 533, A L Smith L J said ‘1 he principle upon which an estoppel tn 
pais is created is laid down m the well known cases of Pickard v Sears, 6 A 
A F 469, Freeman v Cooke, 2 Ex 654 and Cot msh v Affinslon, 4H &N 
519 and need not be stated here, for it is familiar to all lawyers It is upon 
this principle that miny warehousemen m like circumstances to those of the 
defendant have found themselves estopped from uenying the plaintiff’s title, 
aiul from setting up a title in a thud person and 13 examples, I will take the 
cases of Stonnoid v Denial in , 2 Camp 314 , Hanes v Watson 2 B A C 540, 

Gosling v Birme 7 Bing 339, in which findal C J stated 'the defendant is 
estopped by his own admissions , for unless they amount to an estoppel, the 
worn c toppel will bo blotted from law ’ The admission in the present case, 
namely the statement by the defendant that ho held the ^ugar at the plaintiff’s 
order and disposal is certainl) no less strong than in Gosling v Binne , and 
lastly, in the caso of Knights v Wtffen L B 5 Q B 660 m which the principle 
upon which an estoppel in pais arises is again ennucialed, and it is again 
pointed out how it applies ’ Iho general rule is that a bailee of goods who 
his acknowledged that the) belong to a pirticulir person cannot afterwards 
question the title of that person Hau.es v Watson 2 B A C 540 Gosling v 
Bn me, 7 Bing 337 iv here a wharfinger agreed to hold goods under a delivery 
order for certain persons and transferred the goods mto their names in his 
hooks, it was held tint he could not resist an action for the conversion of those 
goods on the ground that they had not been separated from the bulk, and that 

P. ro P| rt J (passed _t° the person who lodged the order Woodly v Coventry , 
in r t it "■ having goods mhis possession, sold a quantity of them 
to B , who then sold part of that quantity to C C paid the price, and forwarded 
tuo deliver) order of B to A who assented to it, and B subsequently becamo 
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S. 118 bankrupt It Mas hold tint A by so assenting, Ind estopped himself froro 
denying C’s right to «such part of Ins goods Knight v Whiffcn, L R 5Q ! B 
G60 Again, W assigned to the ptamtdl an order on the defendant, a i'h ar 
finger, to deliver goods to the pi until) which had not jet come into the defen 
d ant’s possession Iho defendant, on sight of tho order, promised to deliver 
them on arrival It was held that the pi until! might m untam trover against 

lum on his refusal to deliver them after nrrivil Hall v Griffin , 10 Bing -«> 
A deliver} order b> vendors, who llso carried on the business of wharfinger, 
directed to the superintendent of their business m tho latter capacity, has been 
held to he a mere promise to do some thing in future, and not a representation 
upon which to found an estoppel Qillman v Caibatt, G1 L T 281 

CHAPTER IX 

OF WITNESSES 

118 All pei'ions shall be competent to testify, unless the 
Who may testify Couit considers that they ue pi evented fiom 
undeist mdmg the questions put to them, or 
fiom giving lationrtl ansvveis to those questions, by tender yeais 
evtieme old age, disease, whethei of body oi mind, or any othei 
cause of the same kind 

Explanation — A lunatic is not incompetent to testify, unless 
he is pi evented by his lun icy fiom undei standing the questions 
put to him and giving latioml answers to them 

Witness must be competent Incompetency denotes the legal incap icity 
to give evidence Tho ground of inconipetcncy were foimerlj numerous and 
many circumstances which are regarded as affecting only the weight of a witness s 
testimony were treated as reisons for disqualifying him altogether Gdburt Eo 
4th Ed 119 144 Wills Eo 2nd Ed 122 Formeily there were sever d grounds 
of exclusion of witnesses, the chief being (1) inconipetency from religion or 
interest ind (2) incompetencj from mental capacity On the former ground, 
not only weic parties themselves uul their husbands and wives excluded but 
also ill persons who were in pan j me with either part} or otherwise substanti ill} 
in tore ted in the proceedings .Successive stitutes have abolished this kind of 
incompetencj leu mg he f act of intere t in tho proceedings to affect credibility 
meicly Cockle Gas hv 243 Ihc culy common liw rules of exclusion prevent 
ed Iho following clisaes of persons from t<stifjin B (a) lhose who by reason 
of prculi ir religious bilief, or lack of anj reli B iou» belief were not supposed to be 
amenable to the binding force of an Oath (b) Paities to the suit (c) Tho 
hushind or wife of a party to the suit except where a criino was charged by the 
husband against the wife or tice tci sa (dl Pecan i irily interested (e) Naturally 
me jpacd ited persons (f) Tho e guilty of cert un crimes Speaking generally, 
the trend of tho e exclusions w is ibsent in iho sune direction as the present 
rules excluding per ons from acting is juror thus to i\ ing mother lllustr tiioa 

of the influence of the ohl jury system The substanti d dt appearance of ihese 
rules of exclusion may bo triced between the years ot 1823 and lb53 
\lckdieg s Eo § 212 

Infidels and Atheists In England formerly all persons not Christians 
were excluded from to tif\ in„ but it tho pre ent time there is no exclusion 
upon the ground of rtli 0 ious belief, or tho 1 ick of it The theory of the oath 
has ilwijs been th it it Q ive a peculiar sinctitj to tc timonj, and that without 
tho o uh there was no guarantee of truthfulness Under these circumstance 
(and the law recognized no substitute for tho oath), it was quite natural that 
per oils who by rei on of their religious belief, felt no force in the oath, should 
have be<n excluded from t* tifjin w In fict without a change m the theory 
it would hivo bscn ineonsi tent ind absurd to have allowed a person who 
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refused to take an oath, or if taking it, took it only as n matter of form, S 118* 
to give In 9 testimony Ihe brovlenmg of the form of the oath, with the 
recognition that other religions beliefs besides the belief of the e tablished 
cbmx.li might exercue the ■Mime influence ovei the mind and furnish the same 
guarantee of truthfulness re ulted in the ftn d disappear luce of this rule of 
exclusion The ch inge tune b> degree, how ever It was hard for the English 
Courts to break nwaj from the predominant ide i of the Lughdi people that 
theirs was the only tiue ichgion and to concede that other forms of worship 
might exercise a solemnizing influence on the mind of equal force But the 
change finnll) came about, and to d ij little is left of the old rule In 7 Coke, 

17 b it is laid down that mhiels — and b) tins lie me ms all persons not Chris 
tinns,— have no staudmg in the English Courts But this doctrine was exploded 
ns early as in 1739 when it Wis held in the cast- of O/nychuml v Bil er, 1 Ath 
21, 43, that the testimony of thret witues es whoso depositions had been taken 
under oath admin istcrcd in accord mce with the Qcnloo religion should be 
received There Lonl Chief Tusltce U illt* at p 45sivs ‘There 13 nothing in 
the argument that is Chnstiatut) is the 1 tw of Engl md no other o ith is 
consistent with it , and for the reasons droll) „wn this argunn nt times no 
weight with it Though I have shown tint ui iniidel cannot he excluded from 
being a witness and though I am of opinion that mhdels who believe m a God 
and future rewards and punishments in Iih other world maj he witnes es jet 
I am ascleirlj of opinion that if Ihej tlo not bthevc in God or future rewards 
and punishments the) ought not to be admitted as witnesses The principle of 
this case was subsequent^ approved by Lotd Mam field m Llchcson \ Eiesilt 
l Cowp 382, and thereafter rc iflirmed in other cases Ilex v Odham 1 Esp 
285, Edmonds v Hone, Ilv in A Mood) 77 It is evident fioni this 
that at that tune the Courts had foun l no way to idintt the le'.timon) of 
inherits In the case of the suit of Quaker* so obnoxious to ihi eul) English 
Churchman, whose members refused to take oitli no little difficulty wis 
experienced in bringing them within the rule of compete ncy so much in fact, 
that a speci il statute w is lequired to extend this privilege Stat 7 A 8 William 
III, C 34 allowed Qu ikers to affirm where other poisons weic lequired to f d o 
the oath But dus did not extend their competency in criminal cases I atei, 
however all restriction was removed, and a form of affiimation established 
for an) person not competent or desiring to take the oath (Vide Stat 31 A 
32 Viet C G8 ) The list mentioned, enactment vva* repelled b) the Oaths Act, 

1888 ( r >l A 52 VicL C 46) which provides (" 1 ) that ‘Every person upon 
objecting to being sworn and stating as the giouml of such objection either that 
he has no rihgious belief, or that thetakmgof an oath i* contrary to lus religious 
belief, shall he permitted to make his solemn iffirmation instead of taking an 
oath ’ But a person cannot be allowed to affirm under this statute unless 
ho exprcsJy objects to being ‘•worn on one or other of the grounds specified 
%v Mooic, OIL J M C SO, Ndfjh v Ah Khan, 8 T R 444 As regards 
the question how far it is necessary to follow a statutory form of oath or 
affirmation, rcfeience may be made to Salomons v Millet 8 Ex 778, Lancaster 
v Ilealon 8 El & B1 952 , Wolselu v Worthington. 13 Ir Ch R 341 , Camp 
Util Can Vol XI p 141 

Parties to the suit. Ihe old rule as to the lncompcteucy of parties to the 
amt to be witnesses was founded upon the prejudice supposed to exist on account 
l ln terest in the result. At the present day it has been entirely 

abolished except in the one case of an accused person upon tn il for the crime 
charged against hun 

Husband and wife of party The husband and wife of a party may 
te tif) in au cases, hut is not compellable to disclose private or confidential 
conversations and communications ( Vide s 120 in ft a ) 

Pecuniary interest of a witness Originally persons pecuniarily interested 
“} r 3U i lfc Were not P erm,t teJ to testify In Bent v Bal er, 3 T R 27, 30 
Ballet J defined the rule of exclusion on the ground of interest to be whether 
the witness is to gam or lose by the event of the cause ” This however, has 
entirely changed except with respect to a witness to a Will, who is also a 
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S. 118 liuicliunrj under tho Will 1 !m has la on mill to lw tlio'^olo survival of 

numerous txtlusionnr) rules making nitnps^os uitomjicUnt !j> resson of 
relationship or pi tuniiry interest ’ Itent, I e (C hamberhiln Jur /</) p 173 
Hole lo (Inj u pi rson mti r« slid hi tho outcome of u suit m nlloiml to testify 
the same as a disintere-Unl per on (nil tin adverse p irtj nnj show bj cro^ 
examination the nature ami extent of that interest is affecting tlio credibility 
of tho witness. Mclchyslt § Jlo 

Sex In spite of the example of the surrounding peoples, notibl) of 
Scotland, there seems never to have he on in the law of Iiigimdnn) general 
testimonial disability hi ed on s< \ ll lymoie § 317 

Scope of tho section Under this «ection all persons arc competent to 
testify unless tho Court considers th it thij aro incap ihk of 0 i\ing ovidcnce 
or understanding the questions put to them h} reason of tender years, extreme 
old age disease whether of bod> or mind or nn> other cause of the anie kind 
Even i lunatic if he is cip ible of understanding the questions put to him and 
giving rttional answers is a iomp< t< nt witne a 1 he compi t< nt) of a person 
to testify as a witness is n condition precedent to the ulmmi tration to him of 
an oath or afhriuation and is a qm turn distinct from that of his credibility 
when he has bum sworn or his affirmed In determining the question of 
competenc) the Court umlpr this section lias not lo enter into inquiries ns to 
witnesses religious belipf or is to tho knowled 0 o of tho consequences of 
falsehood in this world or tho next It has to n-e' rtnin in tho be t way it can, 
whether, from tho oxtent of his inti Uectunl capacity and understanding he is 
able to give n rational account, of what ho has scon or heard or done on i parti 
cular occasion If a per on of tender yens or of very advanced age can 
satisfy these requirements Jus competency as a witness is o3t ibhshed Queen 
Empress v Lai Sahai 11 A lbJ According to English law overy sane person 
is a competent witness in both civil ind criminal ctses except a child who 
does not understand the nature of an oath Pouell Et 197 But in India, 
where a person is competent to testify according to the provisions of this section 
but is unable owing to his tender age, to comprehend the nature of an oath or 
affirmation section 13 of the Oaths Act relieves the Court of the necessity of 
administering an oath or affirmation to him and the evidence of such a person 
recorded without oath or affirmation may be admitted Ram Samy v Emperor 
10 O C 337 = 7 Cr L J 89 In Nafar Sheikh v Emperor 1-J C W N 147 
atp 149 Mr Justice MuUierjee said '‘In fact the Sessions Judge deliberxtely 
did not give them an opportunity to make an affirmation Tho Judge appears 
to have assumed without investigation, that the children were of so tender an 
age that they could not appreciate the a alue and significance of an affirmation 
It is plain that the Judge should not have adopted this course As was laid 
down in the case of Amy v Btasier 1 Leach 199 = 1 Ea^t. P C 443 an infant, 
even though under the age of sevon years, may be sworn in a criminal pro^ecu 
tion, provided such infant appears, on Btnct examination by the Court, to 
possess a sufficient knowledge of the nature and consequences of an oath 
m other words, a Court has to ascertain from the answers to questions 
propounded to such a witness, whether he appreciates the danger and 
impiety of falsehood The course pursued by the Sessions Judge has led to tho 
result that these witnesses were examined m contravention of the provisions oi 
section 6 of the Indian Oaths Act. On behalf of the Crown, however, it was 
suggested that the irregularity in the proceeding, if any may be shown » 
necessary, to have been cured by the provisions of section 13 of the Indian 
Oaths Act Section 13 lays down that no omission to make any affirmation 

shall invalidate any proceeding or render inadmissible any evidence whatever 

m or in respect of which such omission took place In support of this view 
reliance has been placed upon the decision of a majority of the Full Bench m 
Queen y Shew Bhogtee, 14 B L R 294 = 23 XV R Cr 12 On behalf of tho 
Appellant, this position has been controverted and it has been argued that where 
there is an omission by a witness to take an oath or to make an affirmation by 
reason of the deliberate act of the Court section 13 is of no assistance The ques* 
tion raised_i3 by no means free from difficulty, as is amply indicated by divergence 
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of judicial opinion on the subject In tins Court, the judu ml opinion Ins not been S 118 
uniform, ns appears from an examination of the decisions in Queen v Itioaria, 

14 B L R 54=22 W R Cr 14 Queen v Annunto, 14 B L R 295 (note) = 

22 \V R Cr 1 and Queen v Shew Dhogta, 14 B L R 294 It is further 
worth} of note that in the case of Nandolal v Ni*tanm, 27 C 428 440, when it 
was argued on the authority of some of the decisions first mentioned that , 
section IB of the Indian Oaths Act applied to cases where the omission to take 
the oath or affirmation was the result of the deliberate ict of the Court or of the 
witness Sir Fiancis Maclean, G J with the concuirence of Mr Justice Macphei- 
son and 1/r Justice Hill, described the contention as at once novel and startling 
There has been a similar divergence of judicial opinion in the other High Courts, 
as is indicated by the cases of Queen v 1/isti, 10 A 207 Queen v Lai Sakai, 11 
A 183, Empress v Shorn, 16 B 359 and Empiess v Vvaperuamah, 16 II 10 > 

In view of this divergence of judicial opinion and of the cour&o we propose to 
take with regird to the second ground urged by the appellant, I reserve my 
opinion upon the difficult question ot tho true »coj)e md cliect of section 1 3 of 
the Indian Oaths Act ’ 

This section makes no distinction between prosecution and defence wit 
nesses Joseph y Emperor, 3 Rang 11 = 85 Ind Cis 23b =3 Bur L J 2b5= 

26 Cr L J,492=A I R 1935 Rang 122 lhe only test of competency is that 
the witness should not be prevented hom understanding the questions put to 
him or from giving ritional answers to thesj questions by tender years or other 
ciu&e Ram Jolaha v Emperoi, 102 Ind Cas 349 = 28 Cr L J 541= 8 Pit L 
P 594 Under this section a husbind is a competent witness to prove non 
access Ilooie v Hoove, 25 M L J 594 

How to ascertain competency Incompetency in a witness will not bo 
presumed It comes in the shape of an exception or objection to the wituess, 
and if the facts on which it rests are disputed they must like all other collateral 
questions of fict, be determined by the Judgo (Bartlett v Smith 11 M & W 
483 , R v Hill, 2 Den L C 254) , who, in cases of doubt, is ilwaj s disposed v 

to receive the witness and let the objection go to his credibility rather th in to v 

Ins competency Best Ev § 133 Mental competency to give evidence depends 
not upon age but upon understanding or intelligence There is no fixed limit 
of ago under which au infant is excluded as a witness R v Braxiei , 1 Leach 
O G 199 Before examining a child of tender years ns witness, the Court 
should satisfy itself that the child is sufficiently intellectually developed to 
comprehend what he has Been and to give an intelligent account of it to the 
Court If the Court is of opinion that by reason of tender years and defective 
or immature understanding, the child could not have perceived the particular 
incident to prove which he is produced as a witness the Court should 
not only refrain from administering the oath to him but should also decline to 
examine him as a witness On the other hand, if the child though of tender 
Jear 4 * is sufficiently intelligent to understand the question put to him and to give 
rational answers to those questions then his capacity to give evidence is on the 
same footing as that of any other adult But in such cases it would be desirable 
if the Court, before examining the child as a witness tests bis intellectual 
capacity by putting ft few simple and ordinary questions to him and to record 
a brief proceeding so that the appellate Court may feel satisfied as to the 
capacity of the child to give evidence Tulst v Empeior, 110 Ind Cas 799= 

29 Cr L J 767 =*A LR 1928 Lab 903 

Duty of Court in cases of witnesses of tender years In Nafar Shed h 
v King Emperor, 18 C W N 147 at p 150, 1/r Justice MooJe> jee said "It 
lias further been argued that under section 118 of the Evidence Act, he w is 
bound to a«ocrtam, before those children of tender } ears were examined as 
witnesses whether they had capacity to understand and to give rational answer* 

Reliance has been placed upon the decision m Fhhir v Emperor, 11 C \V N 
51, which it ha& been urgut, is an authority for the propo ltion that it is obli^a 
torj upon u Judge to teat the capacity of-n witness of tender years by appro 
print# questions and to form his opinion as to the competency of such a witness 
153 
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S 118 before tho actual examination toiwuenus It may lw tone* vlc<l that there we 
expre “ions in tho judgment m tho ca o iihmIioiimJ which tend to support thtj 
broul statement , but in iny opinion, the proposition thus widely forniuhtw 
19 not justified by lho terms of « chon 118 of the Indian Evidence Au Ih^t 
section ln>s down tbit nil persona shall ho tompetent to U tifj, unless the 
Court consult rs that th< ) aro prevented from undcrstundinj, tho questions put 
to them, or from giving rational answers to those questions, by tender ytirs. 
lho Legist Uure 1ms not pro sc nix d nn inflexible rule of miners il application 
to the ellect that before tv child of tender yi irs is queitioncd, the Court uiust,h> 
n prelun man e\iinination it“*t his capacity to understand and to give rational 
answers and must form nn opinion ns to the comp< U ncy of the witnLos, before 
tho actual examination commences In fact tho case of Queen \ Whitehead « 
It ICC It 33 shows tint tho incompetencx of iwitnessnnj very vieliapptW 
in the course of his examination in-chief and tint tho evidence of a witness 
c o found to ho incompetent may at my stage bo withdrawn from the jury 
lho true rule on the subjict is concisely stated by lircu.tr J in Wheeler v 
Untied States, 159 U S 533 m the o terms *lluj decision of this quo tioa 
(whether tho child witness has sufficient intelligence) primarily rests with the 
trill Judge who secs tho proposed witness notices Ins manner his apparent 
possession or lack of intelligence, and maj resort to an> examination which 
will tend to disclose his cap icity and intelligence, as well ns lus understanding 
of tho obligations of an oath As mnnj of these mutters cannot he photographed 
into tho record tho decision of the trill Judge will not bo disturbed on review/ 
unless from that which is preserved it i« clcai that it was erroneous The mere 
circumstance that the sessions Judge did not interrogate tho witnesses before their 
exummtion began with a view to test their c ip icifj does not in the view I 
tike of the true effect of section 118 of the Indian Evidence Act invilidnte the 
trial The question of the capacity of the witness to testify is i question 
for the fudge himself to decide and not for the jury although aft«r he has 
decided m f wour of the competency of a witness it is for the jury to determine the 
amount of credit to be given to the statements m ule by such witness Queen 
* v Jlossem, 8 W R Cr CO A Judge can act on the evidence of a child of 
tender years if he is impressed by its intelligence and demeanour and the eu 
dence given bear~> no uiaiks of tutorage Qhulam Ilustatn v CVouit, 6 Lah 
L J 474=1925 Lab 91 ft is of veiy great importance that when the evidence 
of a child of tender year9 is adducid the judici il officer ‘•hould for the sake of 
precaution ascertain n" a preliminary measure by means of a few simple 
questions whether the intelligence of the child is such that (whether sworn or 
not) it is capable of giving testimony which is patent of credit , uid it is 
desil ible tb it something should at the commencement of tho lecoid of the evi 
dence of the witness of this character be entered to show that such a test has 
been in fact made It may turn out in the course of the ex unination at the 
trial that the test has been a fallacious one and that the evidence which ihe 
child gives is not intelligible and in such a case it is alway open to the judi 
cnl officer to say that he cannot accept the evidence which the child is giving 
On the oth°r hand there is no obh D ition imposed by law upon a Judge deb 
mlely to make on the record any endorsement of his own as to a child s 
capacity, and when he has clearly relied upon the evidence given it is idle to 
suggest that he could have been other than thoroughly satisfied as to tho 
capacity of the child to give intelligible testimony Pauchii v Empetot 1933 
Pvt 91=3 Pat L T 049 = 66 Ind Cis 73=23 Cr L I 233 In the cue of a 

child of tender years produced is a witness the Court should examine it after 
being satisfied that the child is intellectually sufficiently developed to enable 
it to understand what it has "ten and to afterwards inform the Court thereof 
Dhani Pam v Emperor 13 A L J 1072 Qhulam v Emperot AIR 1&>0 
Lah 337, contact, Nafai v Fmperor, 41 C 406 The Judge must form Ins 
opinion as to the competency of a witness before his actual examination com 
mences Fakir v Emperor, 11 C W N 51 

Child witness Children of sis or even five years of age have been allowed 
to testify upon tho Court being satisfied as to their capacity to give rational 
testimony 7? v Holmes 2 P A F 788,7? v Pet l ins, 2 Moody C C 165, 
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It v Brasier, 1 Ea*t P C 413 Where in a mutder ca^e, n small boy, who was S 1 18 
an eje witness to the murder, was not examined m tho Sessions Court on the 
ground of his youth, held that the Sessions Judge, especially considering the 
importance of the witness ought not to have refrained from examining him 
unless, under the words of section 118 of the Evidence Act, he considered that 
the boy was prevented from understanding the question put to him, or from 
giving ration vl answers to those questions by reason of tender years Queen 
Empress v Ram Send} , 23 A |90 = A W N 1900, 211 A child of tender j ears is 
a competent witness when such child is mtellectu illy sufficiently developed to 
understand what it has seen and afterwards to inform the Court about it, this 
sufficiency may be tested even m examination in-chief , understanding is thus 
tho sole test of competency S Hastily Emperor, V I R 1930 Sind 129 =*120 
Ind Cis 514 , Eafar ShetUi v Empetot, 41 C 406 = 18 C W N 147, Dham 
Ram v Empaoi 38 A 49=13 A L J 1072 

Oath Awitnossvvhohaslah.cn ovth in tho usual form ma> be asked 
whether he thinks such oath binding on his conscience but not whether ho 
considers my other form more binding the Queens Case, 2 Br A Bing 284 
A person who docs not believe in tho sanctions of religion will not be bound 
by in oath Thus, whero a witness who had been sworn on the voir due stated 
in answer to tho opposing couhm. 1 that sho did not believe in a future state 
of rewards and puntshments and regarded the obligation of an oith as no 
higher than that of her word, it wis held that the Judge had acted properly in 
rejecting her evidence Mmlcn v C alanark, 7 H AN 3G0 It is not enough 
that i person has i ioli D ious belief unless ho is ible to say what form of oath 
is binding oil lus conscience Natjh v Ah Khan, 81 L R 444. Wlvn in a 
trial for murder the Sessions Judge deliberately abstained from administering 
an oath or affirmation to tho only e>e witness to the murder on the ground that 
sho was only 6 or 7 >ears of ige tho evidence is still admissible In every else 
where a witness is a competent witness within section 118 of the Evidence Act, 
the provisions of s-> 5 mu G of the O iths Vet should be complied with The 
only cases in which in oath or iffirmation should not bo administered are cases 
in which it clearly appe irs that tho witness does not understand the moral 
obligation attaching to an oath or affirmation oi tho consequence which may 
arise from giving f uso evidence, oi the inequity of so doing, mil in such cases 
the evidence of such a person would be practic illy valueless Fain Sanlal v 
Empaor G Pat L J 147 = 2 Pit L 1 288 = 01 Ind Gas 703 = 22 Gr L J 
417 The evidence of a boy witness, even if tal en without my solemn affirma 
tion m the prescribed form, is admissible under section 13 of the Indian Oaths 
Act though it should be received with duo cire and caution It is necessarj that 
before proceeding to exumtic a witne s of tender >ears the Court should satisfy 
itself that the witness was competent to testifj, that he w is capable of understand 
ing the questions put to him and of givin to ration il answers to these questions, 
and that thereafter the Court should proceed to idmmister the oath or affirma 
tion as require 1 by the Oilhs Act If the witness is found to be incipable of 
understanding the obligation of such an oath or affirmation provided he is 
found to be a competent witness, these facts may be noted so that the record 
niav show tint before tiking the statement of i witness of that character tho 
trial Court had ascertained th it the witness w is a competent witness under section. 

118 of the Evidence Act uid tint the omission to administer an oath or 
affirmation w is due to want of understanding the obli e ition of an oath Emperor 
v Hat i Rimji, 20 Bom L R 365=45 Ind Cas 497 = 19 Cr L J 593 see also 
Queen Empi ess v Vtraperumalt 16 AI 10) A Sessions Judge who bad no 
doubt as to the competency of certain boy witnes c- ought to h ive id ministered 
an affirmation to them lhc woid “omission” in section 13 Oaths Act includes 
omission and is not limited to accidental negligent omissions Empress y 
Sambhia 11 C P I R. Gr 1G Whether a child understands tho nature of an 
oath or not, he should when examined isn witness be ex mimed on oath or affirma 
hon Queen Empress v Sheoratan S C 242 Oudh, Queen v bmnla, 22 W R 
Gr 1 Pua v R E 2 G B R 322 see also Queen Empress v Marsu 10 
A 207= A W N 1S88 86, contra Golla Chmna v Emperor, 15 Cr L J 
161=22 Ind Cas 737, Queen y Seica 23 W R Cr 12=14 B L R (r B) 
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S ’18 Outfit \ It u m/ 22 \\ II Cr 11-11 H [. It 11 , Queen \ Per it mil i 

\\ t ir, SJ7 , \*i« lal il v \ i stiiton Si l 1 10 

Insanity Un r» wns it juno*! (mnl il Im-t nut lung tus*cd nway) when tbs 
linintiu uml iiiiut, in (h< mi|m r»lilii»n« Ixdn f uf tlm unite. whitfi rigaruei 
minim 8 ns im inilulion n n( from hi m n w« ro (r* ili-d as im unbl tot Mr'S 
ttitnr i a at nil to I ill i \b) tuiw/ni Dtjtd * IfMmjijnc 1 ( 

II lute .* ( use J kJi ( r ( Ird « «l , ]sj ll ijmurtt § 192. ** ir Eduard CW, 

in lug noli s upon 1 i itlt ton mk! \o/i min/* » mentu h of four ort* (1) 
idiot which from hta unlivitv l>> n j» rjw liul mliriiiilj n non nmijMi intnh* 
(2) llo tli it lij ml km -h ^ri* f or mu Imt whull) lu u his nuinor) ami un<hr 
binding (J) \ lunatic ill it li ilh hunutinu undi reMinling ami bouh tilin' |,0 *» 
•alijuanih yaudet lutuliti mtenaUi< ami tlurcfun hu is «. tiled non 
mentis i>o lonj, as h< h tth not uiidt r>tandmj. (I) La tl> he lint b> liH own 
Muoui iiit fora time di pnvt lh In in— < 1 1 of lm imincr> ami midi rrUuidmj, as he 
that li drunk* n Cult on / lUlrtun 2i(> (b) aim* I »u/c*jtor (Jrctnlcaf, in hu 
1 valence 1 ml don n in I S I * It iiiaki •* no dillm iiu from which unit*. tliid defect 
of under tamling miv hue an ui, nor whither it be tompornr) ami curable or 
permanent wlutmrllu part} be Iio^h 1< an idiot and niuuitc, or onl} oee.i 
8 ) 0111111 ) imp uu ns i lunatic or bo in toxic iUtl, or ivlu liter the defret an a from 
mero iminaturit) of mnllect, aim (In ease of children \\ lido tho deficient) of 
under lauding cxi t* bo ilio c mw of what naturu so over tho person is not ad 
mi ibln to ho sworn ni n witness.' Hut this indi&onmin ito rule of cxclu ion, 
Binco tho progress of our mb lli„r nto i* spcctmg nu ntal tier ingunent ami defi eg 
has been modilitd and mtionali ed Fhoqui slion Ik iii^ win (her the per on is 
tru twortb) ns n \wtiu a, the law now n ha whether in cucli cuto tho d< nmgo- 
ment or defect ia nucli aa to m ike tho person untrustworthy as a witness it no 
longer excludes absolute!) 11 ttjmoie § 102 In JL v /JiU, 2 Den A, P C C 
251=5 Cox. Cr C 259, Campbell L C J said 'It has been nrgued that any 
particular delusion commonly called monomania, makes a man inadmissible. 
Ibis would bo extremely inconvenient in many eases in proof cither of guilt or 
innocence it might also cau e serious difficulties in tho m inngement of lunatic 
a$)lum I nm therctoro of opinion that the Judge must in all such cases, deter 
mine the competency and the jur) tho credibility The rule which has been 

contended for would exclude tho testimony ofSocrites, for hehadono spirit always 
prompting him In tho same ciso Talfour J said ‘ It would bo vcr> disas 
trous if mcio delusions were held to exclude a witness Some of the greatest 
and wisest of mankind have had n particular delu ion ’ I his broad and 
rational principle— that the derangement or defect, in order to disqu ilify mu«t 
be such as sub tantnll) negatives trustworthiness upon the pecific subject of 
the testimon) — is now practically every where lecepted In three particular 
respects this rationalization of the rule affects its present content, in two ol 
them tho field of competency becomes broader in ono of them narrower First, 
the mere fact of derangement or defect does not in itself exclude the witness, 
the various forms of monomania are no longer treiled as equivalent to complete 
lunac) Secondly llie enquiry is alwa>s as to tho rehtion of tho derangement 
or defect to the subject to be testified about If on this subject no aberration 
appeirs, the person is acceptable however untrustworthy on other subjects 
Thirdly the mere fact of soundness at the time of hull is no longer sufficient, 
for derangement or defect at the time of the event to be testified to may make 
the person untrustworthy The inquir) looks to tho capacity to observe as well 
as to the other elements, the capacity to recollect and to narrate IVigmore § 492 

Idiocy A person incapacitated to such an extent that ho is unable to 
underst mil the subject in reference to which he i& called as a witness is mconi 
petent Naturally incapacitated persons are not permitted to testify This rule 
has alwa> s existed, and exists to da) The question of whether a person has 
sufficient capacity to testify is a question of fact for the Judge to decid°, and 
he may hear testimon) on the point as well ns examine the person himself 
Mel ehey's Cv §217 

Drunkenness It follows from modern theory of mental derangement that 
ntoxication even habitual, does not in itself incapacitate a person offered as a 
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witness The question is, in each instance whether the witness was so bereft S 118, 

of lub powers of observation, recollection, or narration tint ho is thoroughly 

un trust worth) as a witness on tho subject in hand First, then, the capacity of 

observation at the tune, of the events to bo testified to m i> be such as would 

exclude the witness as untrustworthy Ytt tin re is found a tendency, to forget 

this requisite and to declare that the time of tikm„ the stand is th it which 

alone is to he conoidered Secondly the capacity of recollection may appear to 

b« so affected that the witness is untrustworthy Finally the capacity of 

intelligent and truthful narrition inav ^appear to be destroyed temporarily 

Wiqmore § 499 But that a witness was drunk on the occasion to which ho is 

c tiled upon to te=tif> goes to his credibility and the weight of his evidence, and 

not to his competency to testify Drunkenness at the time of testifying is 

per se not sufficient to disqualify tho witness from testifying It is for the Court 

to determine from the present conduct and appearance of the witness whether 

he is in such a st ite as to comprehend tho obligation of oath, and to te hfy 

intelligibly or whether ho should be excluded Burr /oils § 724 ‘To render 

tho witnebS incompetent it must bo shown that, at the time of his cramin i- 

tion, ho was non compos mentis deranged in m nd from some cause, the effect of 

liquor, or any other cattle No diunken man should be permitted to give 

evidence, but this never c in apply to drinl mg men even though incapable of 

managing their estates Tho point of enquiry is the moment of examma 

lion is the witness then offered so besotted in his understanding as to be 

deprived of bis intelligence l If he h, exclude him, if ho bo a hard drinker or 

habitual drunkard, vet, if, at that time he is sober and possessed of a sound 

mind ho is to be received ” Qebhoit v Slunlh 15 Serg AR (Pa) 235 In that 

case Duncan / added “Men of the bughtest intellect hive fallen victims of 

this vice, who when the effect of hard drinking has subsided possess, in their 

sober moments their understanding, if not in its full vigour, yet sufficiently 

unimpaired to recollect and to state the ficts where they do recollect with 

clearness and intelligence ” So a drunkard is a competent witness, when he is 

free from tho influence of liquor Banks v Qoodfcllow, L R 5 Q B 549 , 

I? v Bill, 2 Den 254, Spittle \ Walton , L R 11 Eq 420 

Accused whether competent witness Section 342 (4) of the Criminal 
Procedure Code provides that no oath c hall be administered to the accused 
feeo also section 5 of the Indian Oaths Act As no oath can be administered 
to an accused person so he can not be examined as a witness Thus where 
several accused are tried jointly, one accused cannot be Bivorn and therefore 
cannot be examined ns a witness against other co accused till he is convicted 
or discharged Ticq v Flanmanlha 1 Bom 610 Empiest v Ashqar All 2 A 

inn J ! }l0, l v Kmq Emperor, 45 C 720 , Queen Emqn ess v DalaJua 10 B 

i’ v Bing Emperor, 20 Cr L J 342 But nil accused can make 

affidavit on onth in support of an application for Irinsfer of the case under 

section 526 Ohulam v Emperor, 3 Lah 46 = 23 Cr L J 399, see also 
Vallaghcr v Emperor , 54 C 52 So in India an accused person is not entitled 
to give evidence on his own behalf In England the disqualification of the 
accused in criminal cases to testify for himself seems not to have been 
questioned m policy until Bentham’s time But Ins arguments in this respect 
li r* er f° r ^ eir fruition in legislation than any other of his proposals for 
anohshing witnesses’ incapacities By the Criminal Evidence Act, 1898 (61 & 

«- Viet C 36) the disability of the accused to appear as a defence witness has 
oeen removed Before that time, it had become customary in England to allow 
tne accused to make a statement to the jury * c to tell his otory, not on oath 
and not as a witness, but in tbo guise of an address or argument on tho tesi 
n I°!37 the whole case 72. v Mahnns 8C AP 242,7? v Walking 8C 
6} * B v Dyer 1 Cox Cr 113 72. v Williams 1 Cox Cr 363 , 7? v 
‘Vmmn w 15 Cox Cr 122 , 7? v MtU!iou«e 15 Cox Cr 622 l 1 hat the formal 
grant °f competency then, was so long withheld was due rather to a hesitation 
umied on tho supposed interest of the accused hunself His f ulure to use 
-i e right of testifying would (it was believed) damage his cause more seriously 
rh^ n « i* 1 ' 0 wero 'ffile to claim that bis silenco was enforced by law But 
cny, his exorcise of the right to testify would (it was believed), in subjecting 
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S. 119 him to J ho orik U of iros*cxAiniuation, place him in a situation in which even an 
innocent man would show at a dis ulvnntngc, and would uijtiro more than as ^ 
hid own cause ” II tgmoie § 570 , bee also Slate \ Cameron, 10 Vt 5«w» fai 
People v fatjlcr, 30 Cal 522 52S (\iu), 11 Amem/ui Law Rev 7o2 Butm 
I upland the pripomh ranee of opinion stems to ho on tho aide that an aceu&d 
fehou Id bo competent to testify for himself Sir James Stephen in his history 
of Criminal Liw Vol I, p 112 ‘-md “I am con vincwi by much experience 
tint questioning tho accused, or tlu power of giving evidence, is a positive 
assistance, and a highly important one, to innocent men and I do not see W 
in the cu»o of tho guilty there need bo any li irdship about it ” Similar 
rem irks nlso occurrcu in Loid Ahcrlon t Recollections of liar and Bench, where 
at p 1?G, ho sud * It will bo convenient litre to refer to the effect of the 
parsing of tho Act which enables prisoners to give evidence I hiJ long been 
impressed with the absolute necessity of such a measure in the interests of 
} ibticc, for tho pioitcUon of the innocent and (it may be) for tho more certain 
conviction of the guilty ’ So in England every person cii irgcd with an offence 
is a competent witness for the defence at every sta„o of the pioceedings hut he 
cannot be called except on his own hchilf Cnminal Cmicnte icl (01 A ^ 
Viet C 36, 8 6(1) | llicie it is tho duty of the presiding Judge, to inform him 
tint he has a right to give evidence if ho wishes so to do It v iVarien 2 d 
I L K G23 I he counsel for the prosecution in ty comment upon any evidence 
gi cn under the Act by a person charged, (/i v Gardner, (1899) i Q B 150)* 
but he must not comment upon the failure of any such person or of the wife 
orhushiml of such person to give evidence fctat Gl dL 62 Viet C 3G, s 1(h) 
But it h is been held th it tho Jud B e may comment upon such failure R v 
Rhodes,, (1899) 1 Q B 77, A v Smith 811 J K B 215J-3IT L R 617 
Ihcri are however many cists in which it would not be expedient or 
calculated to further tho ends of justtco so to do hop> v Fhe Queen, (1894) 
A G 653 A person di^chirged by the police and not brought before the 
Magistrate is not an accused person In India tho evidence of such a person 
is admissible ilthough ho has been illegally discharged by tho police Queen 
Empie&s v Mona Puna , 16 B 661 

Counsel engaged m a case A police officer or ulvoc ife conducting a 
prosecution should never be sworn, unit ss he is c died as a witnes , and if go 
called he should bo allowed to depos. only to those facts which he knows and 
of which he is m accordance with the previsions of the Evidence Act a competent 
witness Empress v Rendu 6 C P L R Ir 1 in this connection see also 
Ucdony Peart/ 40 G 898, Lodd Qoiindas y RaJ mam 29 lad Cas 135=17 
M L T 3b2, Chandreshuar v BiAieticai o P 777 

119 A witness who is unable to speak may give his evidence 
Dumb witness m an y ot ^ ei ™ annei In "bich he can make 

it intelligible, as by wilting oi by signs, but 
such writing must be written and the signs made in open Court 
Evidence so given shall be deemed to be oial evidence 

Scope At the time when unscientific ideas prevailed concerning mental 
derangement and defect the deaf and dumb were so far treated as idiots that 
they were presumed to be mcapiblo of testifying until the contrary was 
shown Hale, PI Or I 31 R v Ruslon 1 Leach 3C &P 127 Monison v 
Leniioid 3 C & P 137 To day this presumption has disappeared IV gmore 
§ 498 In People v Me Gee 1 Den 21 Jetcell J said ‘The woman was 
of sense sufficient to have intelligence conveyed to her and to communicate 
intelligence to T by signs and motions If she had sufficient reason 
to have intelligence conveyed to her by T and to communicate fac s to 
the und rstandmg of 1 although she i\as not able to talk or write, she 
could have been sworn and testified through him by signs’ See id® 0 
Ilarrod v Hartod, 1 Key A J 9 Persons affected with these calamities hare 
been found by the light of modern science, to bo much more intelligent w 
general, and to be susceptible of far higher culture, than was once suppose**' 
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Still, when a <leif mute is addressed as a witness, the Court, m the exercise of 
due caution, will take care to ascertain before he is examined, that lie 
posse&ses the requisite amount of intelligence, mid that he understands the n-ture 
of an oath When the Judge 13 satisfied on these heads, the witness 11105 he 
sworn and give evidence bv means of an interpreter If lie is nble to coimnuin 
cate his ideas perfectly b> writing, he will he required to adopt that, as the 
more snlisfactor) method Mot rison \ Lennon I 3 C A P 127, per Best G J 
But if Ins knowledge of that method is imperfect, lie will be permitted to 
testify bj means of signs Mot rison \ Lennonl, 3 C ilP 137, B v Boston 
1 Lea -11)3, R v Steel 1 Lea 433 The Stale v De Wolf 8 Coun 93, Com 
v Ihll, 14 Mass 207, Taylor § 1376 1 he gesticulation of n deaf mute at the 
place where a dead bod) was found during the police enquiry and -mbse- 
quenth in Court cannot be used in evidence igmn«t an accused person, as 
lie is not a competent witness under s 116 of the Evidence Act SamatJm 
v Kmq Emperot , 3 O C 24G A witness who is m> deaf and dumb that it is 
impossible to make lum uudei stand tlio questions put in cross examination, is 
not a competent witness and Ins evidence, if taken ought to be struck out 
and a conviction based sole) on Iih evidence must be quashed Venkallan v 
Bmpeior 14 Ind Cis 655 a (1912) M W N 100 In this connection see also 
Beq v Abdulla 7 A 885 (F B ) 

A deaf mute’s te»timon) maj be taken bv the use of written questions to 
which he replies in writing The questions and answers ire then read to the 
Court and jury But it must appear that the deaf mute is able to understmd 111 
telligentlj communications nude to Inin b) signs or otherwise and that he is able 
to communicate his thoughts m an intelligent manner And where n deif mute is 
ableonl) bv means of de criptive signs to picture the happening of certain 
events iml cannot understand questions or communicate the detnlsofthe 
events that he is attempting to tell about his testimony emnot be taken When 
the witness, by reason of physical injuries to the throat was unable to speak 
the Court was justified in permitting her to nod for yes mul shake her head for 
no, and to write answers for which the simple affirmative and negUive signs 
were inappropriate Bun Tones § 719 

120 In all civil piocnedmgs the paities to the suify anil 
p the hualnnd 01 wife of any paity to 

imTTiieir’ mos^or tlie siut ' slla11 be com l )otent witnesses 
husbands Husband In cnminal piocecdings against my 

or wife of person poison, the husband 01 wife of such 

n erenmma tna peison, 1 espectmdy, shall he a compe 

tent witness 

Reason of the rule It was a favourite doctrine of common law that 
husband anti wife were one por-on m the law Since parties were incompe 
tent to testify m their own bchilf it followed that, if the legal identity of 
husband and wife wns conceded, the) aro not competent witnesses for or against 
each other Bun Jones § 733 Blackstone thus stated this ground of cxclu 
sion • But m trials of any sort, they are not allowed to give evidence for or 
against each other, partly because it is impossible their testimon) should bo 
indifferent, but pnncipall) because of the union of the persons, and, therefore, 
it the) were admitted to be witnesses for each other, they would contradict 
one nnxim of the law ‘nemo tenetui s eijtsum accusote ’ ” Blad Com 443, see 
7 0 section 3 of Act XV of 1852 and s 14 of Act II of 1855 This section 
uoes away with this rule of the common law In India that bar has been 
removed b) this section The rule of exclusion m England is merely n rule 
°t positive law and not one depending upon the fundamental principles of 
justice Per Sir Barnes Peacock J in Queen v Khytoollah, G \V R 
-l (2 j) Cr Mi Livingstone m his Introductory Report to the Code of Evidence, 
Prepared hy him for the state of Louisiana sa> 3 “The exclusion of interested 
tostimony having been examined and found to be injurious to the investigation 
ot truth, and its admission to be attended with the inconvenience which may 
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not lie mlueotl loom of n quantil) lluit 1ms no imigmbfi, \ llui, it, of course 
mills no pi iu in tin pro post d todo, mid with it disappears one of the root 
fruitful oiircos of uniirtunit) ixpcn-u delii), and inconvenience m the la* 
If the ncnrji after truth n quin a tint ml* rested wilmssrs, ami tu .11 the parties 
theinHohos shoul l bt int« rrog it« d to di cover it, aro tin re an) relations m which 
the ofh r< d uitm ss mat stand to the parties tint excludo ins Ustimon)? 0) 
Tho tOilo now offend do* s not coni un the exclusion of hu bind or wife i* 
witnesses, for or uj, mist 1 nth oilier, bctiuse the reportir do s not find an) 
oue vidbuLiit union), the n 1 om by wbieb it is supported 111 the J njisli 
Divi ions or Cominenlom ilu first of theno nllt^wi re isons is tint their 
interests iro uh title d lint in a sjst< in ninth di c irds tnU re t ns nn objeedon 
to toinpetuic), this n 1 on finis of course 


Civil cases Even hoforo the nnssmj, of tho Indim Evidence Act, it « 13 
held in Queen v hhtpooUnh h \V II 21 Cr (1 11 ) b) t hr tutijonl) of Court, 
that in Iiuhn upon trills in the Mofusstl n wife w is competent to give eu 
donee for or again st her husband or for or against art) person tried jointly 
With her husband 1 his rule has been mcorpor itcd m this section Bastard) 
proceedings under section 489 Criminal Procedure Code arc mil proceed 
mgs Within the me ining of section 120 of the Eudenco Act, and the defend 
ant thereto maj givo evidence on bis own bebilf A nr Mahomed v Br> 
mullaJan, 1G C 781, *ee also In ie Tokce v ibdool, 3 C 53G A person ngunsj 
whom an order for maintenance under section 488 of the Code of Criminal 
Procedure is sought 13 a competent witness 011 his own behalf in such 
proceedings Iltralal v Sahel Jan 18 A 107 In Romano v Ingles IS B 
4G8, 473, the Court observed Proceedings under section 4b8, Criminal Pro 
ceedure Codo have been held to be of a civil nature, A nr MaUombd v Bis 
mulla Jan, 16 C 781 B> section 120 Evidence Act, in civil proceedings the 
parties to the suit sh ill be competent witnesses Mis Rj~ano is a part* and 
a competent witness If she st Ups in tho witness box that her husband had 
no access to her at an> umo when the children now in question could have 
been begotten her statement miy ho taken for what it is worth If her ovc 
dence of this alleged fict cannot be excluded as 111 ulmissiblc, then there is no 
provision of law determining at what stage of the proceedings her evidence 
may be recorded bee also John Hone v dun lotle Hone 38 SI 4GG There 
is no inflexible! rule that if a party, pi untili or defend int gt\ea his testimony, 
be must be disbelieved becauso ho is a party to the suit Suji a rule, if 
adopted, would nullify tho provisions of section 120 of the Evidonco Act, which 
provides that in all civil proceedings the parties to the suit sh ill bo compe- 
tent witnesses logendra Krishna v Kurjxil Harsh » J Co, 49 C 345 = 35 CL J 
175=08 Ind Cas 993 


Criminal cases The theory of disqualification by interest was merely 
one variety of the general theory which underlay the extensive rules of incom 
petency at common law Tho law on the subject is thus laid down b> Mr 
Stark ir, m his Evidence at page, 83 ‘Tho law will not receive the evidence 
of any person oven under the sanction of an oath, who has an interest in giving 
the proposed evidence, and consequently whoso interest conflicts with his duty 
This rulo of exclusion, considered in its principle requires little explanation 
It is founded on the known infirmities of human nature which is too weak to 
be generally restrained by religious or moral obligations when tempted and rob 
cited in a contrary direction by temporal interests Thero are no doubt, many 
whom no interest could reduce from a senso of duty and their exclusion by the 
operation of tins rule nnj in particular cases shut out tho truth But the law 
must pro cnbe the general rules and experience proves that more miscLiof 
would result from tho general reception of interested witnesses than is occa 
sioned b) their general exclusion’ For the reception of oyidence of parties 
to suits the following rea on 13 urged m the Second Report of the English 
Contemn Law Practice Commu toners Plain sense and reason would obviously 
«ugge«t that any living witness who could throw any light upon the fact m 
issue should be heird to state what ho knows, subject always to such observa 
lions as tnay arise as to his means of knowledge or Ins disposition to the truth 
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The law of England, however, at least until a recent period, proceeded on a very § f I20 # 
different principle Acting apparently on a distrust both of the integrity of 
witness and of the discernment of the tribunals, it sought to protect the latter 
from the possibility of bemg misled, by cxrefully excluding from giving testi 
mony not only the parties to the cause, but an} one who ha 1 any, even the 
most minute, interest in the lesult Lvery person so circumstanced, however 
small and insignificant the amount of his interest, was presumed to be incipable 
of resisting the temptation to perjury , and every Judge and jury man was 
presumed to be incapable of discerning perjury under circumstances peculiarly 
calculated to err ate suspicion and watchfulness It is painful to contemplate 
the amount of injustice winch must have taken place under the exclusive 
system of the English law, not only in cases actu illy brought lino Court 
and there wrongly decided in consequence of the exclusion ot evidence, but 
in numberless cases in which the parties silently submitted to wrongs from 
inability to avoid themselves of proof which though moriily conclusive, 
was in liw inadmissible Tiom the time, however, when the l\te Mr Ben 
tham first turned the attention of the public to the defects of the English 
law of evidence, the system of exclusion has been crumbling away before 
the power of discussion and improved legislation’ [ After noting the 

general statutes between 1843 and 1851, which hid by successive steps re 
moved lncompetency for interest], it continued femch is the gridual pro 
gress of opinion and intelligence A quirter of a century ago such a 
measure if propo ed would doubtless heve been treited as a wild and dangerous 
innovation, altogether unfit to be entertained by the Legislature The new law 
has now been in practical operation for eighteen months , and according to the 
current testimony of the bench, the profession and the public, is bound to 
work admirably and to contribute in an eminent degree to the administration 
of justice ’ Vida English Common Law Piactice Commissioners Second ftejiort 
p 10 In England, this disqualification of the parties in civil suits except 
m actions for adultery and breach of promises was removed by Suit 14 A 15 
yet U 99, s 2 Stat lb A 17 Viet. C 83, s 1 states that husbands and wives 
of parties shall be competent and compellable to testify on behalf of either 
or any of the parties ' Section 6 of Stat 22 and 23 Viet C bl provided that 
on wifes petition for divorce founded for adultery, coupled with cruelty or 
desertion, both husband and wife are competent and compellable as to cruelty 
or desertion Section 2 of Stat 32 & 33 Viet C 68 enacts that p irties to in 
action for breach of marriage promise, are competent witnesses Suit 40 A 41 
Viet C 14 enacted, on indictment or in proceeding to try or enforce a civil 
right only, the defendant, and the defend int s wife or hush tnd to be competent 
and compellable witness in 1898 the English Cnmin il Evidence Act was 
passed bection 36 of that Act (Suat G1 A b2 Viet C oG) states ' Lvery 
person charged with an offence and the wife or husband, ns the case may be 
ot the person so charged, shall be a competent witness for tho defence at iny 
stage ot the proceedings, whether the per s on so charged ischnrged solely or jointly 
with any other person Provided as follows (o) A per on so cb irged shall not 
ri 3 i a w,tnes3 m pursuance of this Act except upon his own application , 

U>) llie failure of any person charged with an oflei ce, or of the wife or husband 
as the case may be, of the person so charged, to give evidence shall not be made 
the subject of any comment by the prosecution , (c) The wife or husband of the 
person *0 charged shall not,save as in this Act mentioned, bo called as i witness 
n pursuance ot thtsAct except upon the application of the jierson so charged (d) 
fowling m Una Act shall make a wifts compellubl to di close any communica 
i w made to her by her husbind during tho marriage , etc Under this section 
crimmUproceedm^ngunst any person {i e whero the person is in the posi 
‘ l 0 tn accused) the husband or wife of such per on, respectively, shill be 
ca** n i * w,tncs ' < Rut iccu ed is not a competent witness in i criminal 
. , the complainant or tlu* huibaiul or wife of such com plamant is icompe- 
for m t crimiml proceedm„ although this section m ike sno provision 

necau&e in ill crimm tl ca es the crown is always the nomm il prosecutor 
<i\ Proceedings under Divorce Act. By section 52 of the Indian Divorce Vet 
' ot IbbO) any parly miy otlir himself or herself as a witness, ind shall be 
154 
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S 121. examined, and may be cross examined and re examined, like any other wit 
ness The word ‘party ’ includes a co respondent De Li elton v De Bretltoh* 
A 49 (51) Section 52 of the sune Act enacts ‘'On my petition presented by s 
wife, praying that her mam lge m ly be dissolved by reason of her husband 
having been guilty of adultery coupled with cruelty or of adultery coupled with 
desertion without rea a onable excuse the husband and uifeie&ppctivel) 
be competent ind compellable to give evidence of or relating to such cruelty or 
desertion ” See also kelly v kelly 3B L R App C . btat 22 & 2d Viet C 
61 s 6 

121 No Judge oi Magistrate shall, except upon the 
Judges and Magis s P ecial oldei of somo Couifc to which he is 
trate« subordinate, be compelled to answer any 

questions as to bis own conduct in Court 
as such Judge oi Magistrate, oi as to anything winch came to 
his knowledge m Conit as such Judge or Magistiate but he 
may bo examined as to othci mattcis which occuned m his 
piestnce whilst he was so acting 

fflustialions 

(а) A, on his trial beforp the Court of Session says that a deposition was 
improperly taken by B, the Magistrate B cannot be compelled to answer ques 
tions as to this, except upon the speci ll order of i superior Court 

(б) A is accused before the Court of Session of having given false evidence 
before B, a Magistr ite B c in not be asked what A 0 ml except upon the spec-mi 
order of the superior Court 

(c) A is accused before the Court of Session of attempting to murder a 
police-officer whilst on his trial before B a Sessions Judge B may be examined 
is to what occurred 

Principle A Judge is not hound to leave tile bench and testify as to 
anything Public policy would authorize his refusil If the Judges are made 
competent witnesses, it would lead to embamssm* nt, and would have a tendency 
to lower the 8t ml ml of Courts md bring them into contempt Dun Jone » 
§ 704 In Dul c of Ducclecuh v Mcliopohlun Could L h 0 b it I App 429, 
433 Gleacby li ud ' With respect to tho e who Idl the olhee of Judge, it 
lias been felt that tliero are grave ohjtctions to tlieir conduct bem rt m tde sub- 
ject of ti os txunination md comment (to winch haidly any limit could be 
put) in relation to procu dings before them and ns every thing which they 
cm properly prove can be provtd by ollnrs the Courts of liw discounlen inci 
mid I may say prevent them frim ex umntd I Ins section clears up an mi 
cei turn point of I nglish liv> by exempting i Judge from mswuing que lions 
is to Ins own conduct m Court, or as to iny thing oilier than actual occurrences 
in Uw preacnee, which cuue to lus knowledge in Court as such Tud^e, uiile s 
with the '■pcunl order of the Court above Cun Lo Vi2 illustration « (a) 
lb) (c) 

Scope of the section Gilli» 0 tho Tud„e as i witness is an exceedingly 
rare event At itrtheh-s, it has sometimes happened tint i presiding Jink/ 
or Magi trate has temporarily left the bench to assume the role of wil«t*- } 
in tho pending cause But the two functions are so inconsistent that tin- 
function is obviously improper If a Judge is put upon the Lind as a witness 
be has dl the rights of ft witnc s, md he is ‘•ulyect to all the duties and hxla 
lilies of a witnc s It may chance tli U lie nny, for re isons sufficient for hiniM-Ib 
but not sufficient for another of cqu il luthority in Court, decline to nnswc* 
njui non put to him or m -*>me other way bring him elf m conflict with tu« 
Court \\ ho shall decide wh it cour-«e shall lie taken with him t Shall u® 
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return to the bench and take part m disposing of the interlocutor} question 
thus arising and upon the decision being made, go b itk to tho stand, or go 
into custody for contempt { The firot would be unseemly, if not unlawful, for 
it would be pn«smg judicially upon his own case The laA would disorganise 
the Court and suspend its proceedings Other like results may be conceived 
as possible, equally as contrary to the good conduct of judicial proceedings 
Beg v Ga^ard, 8 Car A P 595 But ne\ erthele^s i Judge may give testimony 
as a witness m a trial before a Court of which he is a member Mitchell v 
Justices, A £,30 L T 520 Judict il officers are not exempted from giving 
evulenco upon nutters which they siw, when sitting is Judges, unless they 
irrnc at such knowledge by virtue of investigation which they wero making 
as Judges A Munsiff should not be called upon to depose to what took place 
before him in the cour e of a trnl which ho was conducting as i Munsiff 
Ihqh Court Pi ocecdings 27th Nov 1871,2 Weir 777 = 0 M H C App 12 The 
privdego given by this section is the privilege of the witness i e , of the Judge 
of whom the question is tsked If he wines such privilege it docs not lie 
m the mouth of any other person to as ert it A committing Magistrate who 
is cited as a witness in a Sessions Court cannot be compelled to answer 
questions as to his own conduct in Court, except under the special orders of 
the Court to which he is subordin ite If he docs not object to inswer such 
question^ there is no prohibition to his doing so Emm m v Chidon 3 A 
573 « A W N lbbl 37 

Judge, whether competent witness In arguing a question as to the duty 
of tin Court not to hive rendered i certain judgment counsel put this case 
Sir let us put the else tint one man kills mother in your presence you 
observing it and mother who is not 0 mliy is indicted before you and is found 
guilty so is to incur the pen Uty of death you ou to ht to respite the judgment 
aguiibt him, for you arc knowing to the eontriry, and should m ike further 
report to the king to b ivo him pinion No mon should you give judgment 
in this cise, befoie cmsing thoso to appeir by whoso hands the king was paid ’ 
Goscoigne C T Mid 'Once the kin & himself asked of me the very case that 
you have put, ind asked me what wa- the law, ind I told him ju 0 t as you say 
it, and ho was well phased that the 1 iw w is so ” 1 cor Bool , 7 H IV 41 pi 5 

In Sir John Tcnwiek s in *1 before the House of Commons 13 How bt T 
663, to>7, lfi /Joules, Soficdoi Gena al, on Mr Newport hiving cited the \bove 
Story of Gat>coi(/uc, icplied 4 It is said, though a Judge do not think in his 
conscience i person guilty, yet ho ought not to make use of that private 
knowledge , and i c ise w is quoted out of Hemy IV But I thml that Judge 
might have behaved himself something better than he did, and sure I am, 
now he would be binned I do not ~ay that i Jud„e upon Ins private knowledge 
ought to jm1 b e , he ought not But if a Judge knows anythin* whereby the 
prisoner mi*ht be convicted or acquitted (not goncially known), then 1 do say 
he ought to be cilled from the pi ice wheie ho sit, md go to the bir and give 
evidence of his knowled*e , and so the Jud„e in Henry IV’s time ought to have 
done and not to have suffered tho pnsonei to hive been convicted and then 
get a pardon for him for i pardon will not alw ly s do the business 

‘A JuiLe says Mr Taylor ‘ before whom the cause is tried, must conceal 
fiet Within his own knowledge unless he be first sworn (A v Andenon, 
7 How St Ir 871 , Ilutpurshad v Shco Dai/al , 3 I A 2j9 286) and conse 
quently if he be i sole Judge, it steins that ho cannot depose as a witness (Ifoos v 
Buldcr , 2 Mart N S 312), though if he be silting with others, lie may then be 
sworn and give evidence ( Inal of Regicide*, 5 How &t Tr 1181) In this 
la^t case, *he proper course appears to be tb it the Judge who has thus become 
a witness should le ive the bench, and take no further judici d part m the trnl, 
iHcausc he can hardly be deemed capable of impartially deciding on the ad 
missihility of his own testimony or of weighing it against th it of mother 
Iwss v Bidder, 2 Mart N S 312 faqlor § 1379 So a per on having to 
rxercise judici il functions may give evidence in a ca e pending before him 
when such evidence cm and must be submitted to the independent evident 
judgment of other per ons exercising t «imilar judicial functions sitting with 
nun u the same time So also a Sessions Judge is a competent witness, and 
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I refu e to give any countenance to whit appears to me to be a most objection- 
able proceeding Fiery one admits tint it is highly objectionable for a Judge 
to give evidence tien when there are other Judges besides himself For my 
own put, I consider these objections so formidable that I would b ladly see the 
practice of callin & i Jud o 0 as a witness abolished m ill c ises Rut these objections 
uc git itly increased when the Judge who testifies io a sole Judge The 
case entirely in his h mils He has no one to restrain comet, or check, him 
If he givis his evidence upon any matter of importance, the part) \ a unst 
whom Ins evidence tells could not venture to test his credibility citlitr by cross 
ex mini ition, or conti idict it by other testimony I need say nothing of the 
indecency of such a proceeding, no one dare venture to defend it 1 he Judge 
would therefore give his evidence without the usual sifeguirds agunst filse 
testimony — i position which has been over and over igun repudnted In the 
same else VnnscpJ added ‘ On the second point, I consider that the authorities 
quoted in the judgment of l h Justice Not man in Queen v J lul ta bwgh 4 
B L R A Cr 13 are conclusive th it one who is silting as a sole Judge is not 

competent ilso to be a witness bee also Queen v Mamkam 19 M 263 

\ I though a Magistrate is not Ji qudihed tioin dealing with i case 
judicnlly merely because in his character of Ma 0 Mrite it m iv have bi en his 
duty to mill ite the proceedings, yet a Magistrate ought not ict judicially in i 
case where there is no necessity for his aomg so uui where he himself dis 

covered the offence and uiitiited the pi o ecution, and where he is one of the 

pnncip il witnesses for the prosecution Queen v Bholanalh 2 C 23 see il=o 
Sudhama v Qtuen Empress, 23 C 328, Omsh \ Queen Em pi ess 20 C 857, 
In the case of Inund Chunder Singh v ba\u Mudh 24 0 107 baular Mian v 
Empaar 21 P R 1904 Cr *=27 P R Cr 19U4, ilimuddiuv Emperoi , 29 C 
392*6 C W N 59 j 

It is one of the oldest and plainest rules of justice and of common sense 
that no man °hall sit as Judge in a case in which he nas a substantial interest 
Plus is the law of this country as much as it is thi law of England Queen v 
Bholanath, 2 G 33 (27), Queen v Hiralal 8 B LR 422 (F B) Queen v 
Meijci , 1 Q B D 173, Seajut v Dale, L R 2Q B D 5j8, Omsk v Deg 21) 
C 857, Wood, v Corpoiation of Calcutta, 7 0 322 It is not nt all propel for i 
Magistrate, in disposing of a case, to rely on statements nude to him on of 
Court Beg v bahadev 14 B 572 see also bn Balusa v Sri Balusa 22 M 
427 A Judge is not justified in acting chiefly on his own knowledge ami belief 
I lu tint n Bibcc y Bushei Mian II M I A 213 (221), Hat m oshcul v Shco Dtjal, 
3 I A 259 housseau v Pinto, 7 W R 190, booiaj hant v Mtoilce Nat am, 
22 \V R 9, Duiqa Prasad v Raw Doyut, 38 O 153, t^xtiugfoau v Lmpcroi, 
*0 Ind C is Ju7 , hishoie v Oanesh, 9 W It 252, Aallunass \ Ganna, 2o 

W ft 121 

Where a Mngistnte, trym Q a case of not, m ulo i loc d inspection of the 
setae of the dieted oflence and waa influenced by such inspection in arriving 
it i conclusion in the case, he is i witness in the case and is such w is in 
competent to try the case Queen Empiessv J laniclunn, 19 M 263** 2 War 
723-0 M L J 143, see also Gaga Singh v Mahomed 5 0 W N S04, Ilan 
hcshorc v 1 bdiil 21 C 920, but see In re I alji 19 A 302 11k rule is tint 

the srtnio person cannot both be prosecutor and Judge Queen v Bad i, 24 W 
ft Or 1 , Queen v Qangadhar, 3 O 022, Queen \ DcoKi, 2 A b00, Girishv 
Queen Empress, 20 0 S03, In ic Ilet Lai , 22 W II Or 73 

Jurors It was formerly held that jurors could not be ashed to slate tho 
testimony of a wilne s gn en before them for the purpo e of impeaching him 
^ho t mi 12 I m Abr 20 {tit Endenie) But under s 118 of the Lvidtnce 
Act they arc competent witness to give evidence of material facts But where 
»l was alleged th it tho verdict of the jury was armed ut by casting lots and the 
ecs ions Jud„c held an enquiry into the matter m the course of which he 
exam mod, besides other persons, ill juror-, held that the statement of the juror 
*** te what happened m the jury room is tnaunus iblt, Lmitcror \ IlarJ umar. 
G C W R 7b7 * 40 C 093*14 Cr L. J 392*20 Ind C is 210 - The neecs 
*>ty for securing to the gruid jurors an ab olulc freedom of deliberation and 
decision, immune from apprehension of injury from the per-on charged by them, 
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S 322. demands a gunrantco tint by no ligal prociss will the di^Iosurc of their votes 
nml expression a of opinion in tho jury room be tompilltd It forbids thftt any 
pnnd juror shall bo compelled to dimloso bis own utterances or permitted to 
ui tlobo the tillerinces of his follows " 

122 No pei^on who is oi 1ns been mimed fihtll ^ 

compelled to disclose inv communication 
Lommu n i cations , . . i J t . n/tvnn 

during marriage w wle to linn dming m uu igo by iny person 

to whom be is oi Ins been m lined, nor 
sb ill he be permitted to disclose my such commn mention, unit s 
the peison who unde it, oi bis icpicfccntatnc in intciest, con 
sents, except in suits between m imul peibons, or pxoceedings 
m which one man icd poison is piosecuted for my enme com 
nutted igainst the othei 

General Principle ofPrmledged communications Looking back at the 
principle of Privilege ns an exception to the gcm.nl Ii ibility of every person to 
gi\o testimony upon all f lets required in t Court of Justice nud having in 
view that preponderance of extnnsic policy which done can justify tho ricogni 
tion of any such exception four fundament il conditions in ly be predicated ns 
necessary to the establishment of a privilege igainst tho disclosure of oominuni 
citions between persons standing in a given rel ition fl) The communications 
must originate in i confidence that they will not be disclosed (2) T his clement 
of conhdentiihty must be esscntnl to the full s Uisfnctorv maintenance of the 
rel ition between the parties (3) The rel ition must be one which in tho opinion 
of the community outfit to be sedulously foslered and (4) The inquiry that 
would mure to the rel ition by the disclosure of tho com mumc ition s must be 
greater than the benefit tin reby g uned for the correct disposal of litigation 
These four conditions being present a privilege should he recognized, and not 
otherwise iViqmoic 5 2285 

Prmoiple underlying this section The policy which should he at the 
foundation of every rule of privileged communications is amply satisfied in Ihe 
present privilege Ihe communications originate in confidence , the confidence 
is essential to the relation , the relation is a proper object of encouragement by 
Ihe law and the injury that would enure to it by disclosure is probahly greater 
than tho benefit th it would result in the judicial investigation of truth There 
seems therefore to be no reason for objecting to the recognition ot the present 
privilege I Vtumoie § 2332 The happme s of the married state requires that 
there should be the most unlimited confidence between husband and wife and 
this confidence the law secures by providing that it shall be kept for ever inviol 
able and nothing shall be extracted from the bosom of the wife which was 
confided there by the husband Otcenl Ci § 2)4 

Husband and wife- Old rule of excluding their evidence The principle 
underlying this section must not be confused with the old disability of 
husband and wife to be witness again t each other The record of judicial 
ratiocination ®ays Pi of Migmoie defining the grounds and policy of this 
privilege forms one of the most curious and entert lining chapters of the law 
of evidence It is curious because the v inc ty of ingenuity displayed in the 
invention of reasons ex post faclo for a rule so simple and so long accepted 
could hardly hue been believed, but for the recorded utterances * Wit) 
mote 4; 222S The reason of tho privilege is thus given by holler J m 
his trials at A m Intis, 2b6 ‘ Husband and wife cannot be admitted to be a 

witness for each other, becauso contrary to the legal policy of ni image ' 1» 
Barker \ Dixie Lee C is t Hardwicke 264 Lord Ilanhuike L C J said 
*The reason why the law will not sutler a wife to bo a witness for or ignin t her 
husband is to preserve the peace of f willies Ihe following reasons are stated 

by S» Uilham blackstone in his commentaries If they arc admitted to 
be witnesses for tach other, they would contradict one maxim of law nemo to 
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piopna causa testis esse dcbeC , and if against each other, they would contradict 
another in im m, nemo Unchu scipsmn accusate * A new rcison is ascribed 
by Loui Kenyon, L G J m Dau* V Dinuoody, 41 li t>78, where lie said 
‘ Their being so nearly connected, they are supposed to have such ft bias on 
their minds that they mo not to bo permitted to give evidence for or agunst 
eich other’ “Most of these reasons says Prof Wigmoie “do not cull for 
particular direction, their very statement is void of force ” “ Hurd’, 'hard 
ship’, 'policy', ‘peace of families’, ‘absolute necessity’ /—some such words as 
these are the vehicles” &ays \b Jetemy Dentham “by which the hunt spark of 
reason that exhibits itself is cons eyed i here are the leading terms, and these 
are all you are furni hed with, and out of these you nre to mike n applicable, 
a distinct and intelligible proposition, ns you cm l As to the ‘policy ot 
the situation, it is precisely the opposite , for] if a man could not c irry on 
schemes of injustice, without being m danger, every moment, of being dis- 
turbed m them, and (if that were not enough) betrayed and exposed to punish 
ment !>v his iwfe, injustice in all iLs shapes, uul with it the suits md the fees 
of which it is prolific would m comparison with what it is at present be rare 
Let us, therefore, grant to every man a licence to commit all sorts of wicked 
lie s, in the presence ind with the iSMStnnco of Ins wife , let us secure to enry 
m in m the ho om of his family mil lu Ins own bosom, a s tfe accomplice let 
us make every man s house his castle , and, so far as depends upon us let us 
convert that castle into a den of thieves I A rule like this protects en 
courages inculcates fraud For falsehood is but one modification of fraud , 
concealment, a sort of negative falsehood is another, 1 mem concealment of 
any ficts of which for the protection ot their rights individuals or the public 
have a right to he informed By authouzing an individual to conceal it in 
a case m which it is not so much as pretended that its miscluevouness is in the 
smallest degree less than m other cases, tt at once protects and encourages two 
different acts, of the mischievousness and cuuunahty of which it shows itself 
sufficiently sensible on other occasions the prmcipil crime, and that conceal 
ment of it, which when the act so concealed is criminal, is itself i crime 
lo the legislators of antiquity the married «tate was one object of favour 
they regarded it as a security for good behaviour , a wife and children were 
considered as being (what doubtless they are in their own nature) so many 
pledges Such was the policy of tho higher antiquity The policy of feudal 
bub in sin of the ages which give birth to this immoral rule, is to convert 
that sacred condition into a nursery of crime Iho reason now given w is 
not I suspect, the original one Di nvn fiom the principle of utility though 
from the punciple of utility imperfectly applied, it ‘-ivours of a late and polished 
a„e The reason that presents itself as more likely to have been the origin il one 
is the grimgribber nonsensical reason —that of the identity of the two peisons 
thus connected Biron and Feme are one person in law On questions relative 
to tho two matrimonial conditions tins quibble is the fountain of ill leasoning 
Bentham s Rationale of Judicial Etidence 0 IX Pt IV, C V If iqmore § 2228 
But this section deals with i different suoject J he Commissioners on Common 
Law Procedure tn their second hepot t at p 13 said The qiicstion how fur 
commumcitions of married persons inter se should be a matter of testimony 
m Courts of Justice stands on a different ground (from that of compelling ono 
to testify to facts against other ) So much of the happiness depend on the 
inviol ability of domestic confidence that tho alarm and unhappiness occasioned 
to society by mvvding its «\nctity and compelling the public disclosures of 
confidential communications between husband and wife would be a fir gieater 
evil than the disadvantage which may occasionally arise from tho loss of light 
which such revelations might throw on questions in dispute Hence all com 
niuniuUions between them should be held to be privileged ’’ So this privilege 
rests on the obvious ground, that the idimssion of such testimony would have 
a powerful tendency to disturb the peace of families, to promote domestic broils, 
and to weaken, if not to destroy, that feeling of mutuil conudenci, which is 
uie most endearing solace of married life 2 ay lor § 909 

Sope of the section This section 13 based upon section 3 of Stat 10 & 
A * ^ lct 0 83, which runs as follows ‘ No husband shall be compellable to 
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S 122 di-doso any communication nindo to him by his wife during the nurrngt, inA 
no vvifa shall he compcllnblu to disclose any communication mule to her by 
her hush iml during the mnrringi ” ihe protection uflorded by this section is 
greater than that con ftm.it bj the Lnghsli statute 1 litre onlj the husband 
anil wife .no prohctnl from disclosing any comm tin tuition inndo to him to her 
hj Ins or her nuuringo partner Hut m Iiutii ho or she w not pinmtted to 
dtscloso tbit communication Steph Dig ft ml 110, J/aiUn/ Li p 93 
As according to the rule of interpretation, words importing the ma'Cuhne 
„ender includes fcminuu tlio noril he includes tho non! 'aim uul tho wow 
him includes the word ‘her So this section confers tile Mine privilege 
on tho wife that it confers on tin husbuul 1 LarlbyHi p 93, 6 cneial Clauses 
Act (X of 1807) a Id A he words “compdicd to di^lose or ‘permitted to 
disclose clearly imply that the party concerned is not made or dloned to sa) 
or do something by wiy of di do sin,, i communication m ale during marriage 
Pet bubiantaniya lyyat J in Queen Lnipicts v Donaghne , 22 M 1 (4) la 
the same case Doddam J said Wo think the Sc* sions Judge was wrong in 
declining to receive in evidence the later, exhibit V — i letter fiom the hr»t 
defendant to his wife which h id been found by tho police w lien se trclnn 0 her 
bouse under a •'catch ivarrmt Section 122 of the Lvidcnco Act docs not ippl> 
to .ucli i ease A document cvui thou e h it contains i communication from 
a husband to a wife or vice iei *a m the hands of third persons is admissible 
in evidence, for m producing it there is no compulsion on or permission to 
the wife or husband to disclose iny communication Die section protects the 
mdividu ils and not the communication if it c m he proved without putting 
into the box for that purpose the husband or the wife to whom the comm uni 
cation was made For these re isons wo think the exhibit V ivas rightly re 
ceiyed m evidence A third person, who has overheard a conver ation bet 
ween husband ind wife while it w is going on, may testify to it Gteenl Ev 
15tn Ld Vol I p 347, »ee also R v Pamenlei, 12 Cox Or 177 The prin 
ciple applies quite irrespective of whether either spouse is a party to the cause 
Moreover the death or divorce of the other member does not affect the policy 
of prohibition Again the other member may alwiys waive the privilege 
Qieenleaf§ 333 (C) A conversation with a third person is not excluded be 
cause the other spouse w is also present All bnght v Hannah, 103 1a 98 
The common law privilege protects only conversations or communications, 
and the question may thus arise whether certain conduct by one spouse in the 
presence ot the other — such as the payment of inonej or the signing of a note 
— is to be treited ns a communication Greenl Ev § 294 

The protection is not confined to cases where the communication sought 
to be given in evidence is ol a strictly confidential character, but the seal of 
the law is placed upon all communications of whatever nature which pass 
between husband and wife O conner v J lajonbanks 4 M A Gr 435-11 
L J 0 P It extends also to cases in which thf interests of the strangers 
are solely involved as well as to those in which the husbtnd or wife is a party 
on the recoid it is however, limited to such matters as have been communicated 
during marriage Taylor § 909 A This section is limited to such matters as have 
been communicated during the marriage , and consequently if a man were to 
make the most confidential statement to a woman before he married her and it 
were afterwards to become o£ importance in a civil suit to know what that stite 
ment was the wife, on being called as a witness and interrogated with re pect to 
qhe communication would as it eems, be bound to disclose what she knew of the 
matter Taylor § 909 In interpreting the rule it is not material that the rela 
tion of husband and wife should be still subsisting at the time when the evidence 
is requued to be given So where a worn in, who had been divorced by Act of 
Parliament and b id married another person was offered as a witness against 
her former husband to prove a contract which he made during the coverture 
Lord Ahanley held her clearly incompetent adding with his characteristic 
energj It never can be endured, that the confidence which the law has created 
while the parties rem mined in the most intimate of all relations “ball he 
broken whenever, by the misconduct of one party, the relation has been 
dissolved Moneroe v Twistlelon, Pea Add Cas 221 explained ana confirmed 
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by Loid Ellenborough m Avegon v Ld Ktnnavd, 6 East, 193, 193 Where 
there is no "representative in interest * who cm consent, under tlii3 section to 
the disclosure of communications made b) n deceased husband to his wife during 
mairiage the wife should not be permitted, even if willing, to disclose such 
communications The widow of a decea^-ed husband is not his "representative m 
interest* for the put pose of giving such consent The prohibition enacted by 
the section rests on no technicality that can be waived at will but is founded 
on a principle of high import which no Court is entitled to relax Naicab 
Ilau-ladar v Emperor, 40 C 891 No statement of an incriminating nature 
made b) the appellant as to her guilt under section 302 I P Code to her 
husband could be received in evidence hhanan y Empeior 1933 Lah 40 
In J luwamat Fatima v Ciown, 10 P R 1914 Cr *=261 P L R 1914=* 15 
CrL J 613 = 23 Ind Cas 5 2o F, wife of A, was convicted of murdering 
her ~tep son on the strength of a confession b> her to her husband and the 
pointing out bj her to him alone of the bod) of the step son floating in a pond 
Ibid that such evidence is not admissible as the crime was not committed 
by the wife agunst the husband within the meaning of s 123 Evidence Act 
Statements illeged by the wife of an accused per&on to have been made to her 
in respect of the offence with which he is charged, w ithout the accused or his 
representative in interest consenting to these statements being disclosed are 
inadmissible under this section Mill hi v Empet or, 218 P L R 1913 = 19 Ind 
Cas 703 Cr =11 Cr L I 373 An oflence against i person is an offence cal 
culated to mjuro his person or property or reputation, a 5 * in cases of defamation 
uid does not include an oflence against a «on though such offence may cause to 
the fither grief in mind Mussamat Fahma y down, 10 P R 1914 Cr =261 
P L R 1911=15 Cr L I 613=23 Ind Cas 52 j Under this section no 
communication between husband and wife can be disclosed b) the one against 
the othei without consent of the party concerned The consent can not be 
implied It is incumbent upon the Court to isk the party, against whom the 
evidence is to be given Btthen Das v Emperor, 244 P L R 1913=19 Ird 
Cas 1004=14 Cr L I 316=44 P \V R 1913Cr=27P R 1913 Cr So 
evidence given by the wife of one of the accused as to certain communications 
between her and her husband 13 inadmissible under tins section Joicala 
Sahaiy Crown, 34 P R. 1914 Cr =27 Ind Cas 664=10 Cr L J 184. Tin 
communication made by an arbitrator to his wife shortly before his death 
admitting that he had accepted bribe from a party can be permitted to bo 
disclosed in evidence onty if the requirements of this section, have been fulfilled 
hailobad y Ivhambatta, VIR 1930 Lah 2S0 

Communication does not include acts The prmlego has for its object the 
Soc urity from appiehension of di°elo*ure, — a security m consequence of which 
confidences will bo freel) given and not withheld The protection therefore 
extends only to communit ition**, * e , utterances, not acts— the re isoning being 
analogous to that which establishes a similar limitation for communications 
between attorney and client (tide s. 126 mu a) It follows, therefore, on the 
one hand that the privilege does not apply to domestic conduct as such On 
mo other hand, it is equall) true that any particular act or conduct may m f tet 
become the subject of a «peual confluence in the wifo done, i c may become 
a communication to her Tor example, the husband, bringing homo a package 
j valuables, and calling bis wife s itkntion, ‘Note that I place this m the fourth 
^drawer,” m effect commumcitos to her not onl) the nords but oLo the 
placing the package While his domestic acts ire ordmarilj not to be 
reateu as communications nevertheless it is ilwijs couceiv iblo that the) 
b> special circumstances bo made part of a communication lo formulae a 
Precise tc t would peril ip 0 be un nr icttcibh It !•» clear however# that the mere 
uomg ot an act b) the hu bantl in the wife’s presence is not i communication 
I d ib) him for it is done for tho s ike of the doing, not for the sako of the 
uisclo are Thero muq bo cq ncthm B m the \nj of an invitation of the wife s 
Pn.ence or attention wuh fhe object of bringing the ict directl) to her know 
,>i* ^cept in such oases, the pnviU»e cannot cover an) thing but an 
bUcwnce of words, spoken or written Wtjmore § 2337 
153 
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123 Xo om* *!i ill bt» pcunittul to give in) evidence demul 
fiom unpiihlislutl »lli( i it n cords itl itmg to 
my aflairs of fctnk, oveept with the 
mission of the Olhcu at the head of tl' e 
doprutment tontt med, vvlio shall give, or withhold Midi jx;nuh 
sion as ho thinks lit 


Fvnlenci' ns to nflmra 

of Sink 


Principle On tho prmupio of public pohej, the official tru^actwi* 3 
between the huuls of tho departments of sinlo ami liieir suliordimtfl oluceri 
are m general truitod ns pnvih„od communu. Uions (trrcnltnf Ic §-°k 
In Bcahoti v bktne 5 II AN H IS, S3 \ Pallor! 6 Jl said \Ve are ot 
opinion that it cannot be lud down that all public docmmnt*, mtM’n? 
trollies mtb foreign powers and nil tlio torrupomltnco tint miy precede or 
accompany them and nil communications to the heads of di pertinents are w 
bo produced and undo public whenever a suitor in a Court of ju lice thinks 
that Ins ciso requires such production It 13 manifest to think, th it there 
must bo a limit to tho duty or tint power of compi llmg tho production of pap eri 
winch aro connected with acid of state As an mstinu, wo would put the 
case of n British minister at u foru„n court \vntm„ m that cap vcity a l° tter 
to the Secretary of Stuto for I orugn VI! ura 111 tins country, containing matters 
injurious to the reputation of a foreigner or a British subject can it he con 
tended tli U the person refrired to would Imo a right to compel the prouue 

tion of the letter m ouhr to lake the opinion of a jur> wiiether the injurious 

matter was written maliciously or not / VNoaie of opinion tint/ if the pro- 
duction of a state paper would ho injurious to the public service the general 
public interest must lie considered paramount to individual interest of a 
suitor in a Court of Justice 


Scope of the section ilits section follows tho Engli h law as laid down 
by the in ijority of the Court in Beatwn v SI enc 3 H AN b38 instead of 
the view of Mathn B in the else of I leltl J in Uennes’sy v H right, 21 
QBD 509 ami makes the public oflicer the fudge of whether a communication 
made to him in official character should or should not he disclosed Jadub Laid 
v Itiiematdan, 21 QBD 509 feo under tins section the Judge is liound to 
accept, without question tho decision of the public officer referred to Ibis 
view is confirmed by s lb3 which forbids the Judge even to inspect the docu 
meats Mark tv p 91 The term "evidence in this section refers to both 
oral and documentary evidence JJ httehj Slol cs, Vol lip 019 Hus section 
is in accordance with Beatson v i>l ene 29 L J Ex 430, in which Pollock 
C B said 'We are of opinion that, if the production of a state paper would 
be injurious to the public service the genei il public interest must be consi 
dered paramount to the individual mtere t of a suitor in a Court of Justice, 
and the question then arises, how is this to be determined / It is mamfe t 
that it must be determined either by the presiding Jud 0 e or by the responsible 
servant of the Ciown in whose custody the paper is The Judge would be 
un ible to determine it without determining what the document was, and wh) 
the publication would be injurious to tho public service — an enquiry which 
cannot take place m private and which, taking place in public, miy do all 
the mischief which it is proposed to guard against It appears to us theiefcre, 
that the question whether the production of the document would be injurious to 
the public service, must be determined not by the Judge, but by the head of the 
department having the custody of the paper and if he is in attendance and 
states that, m his opinion the production of the document uould be injurious 
to the public service, we think the Judge ought not to compel the production 
of it See the Rajah of Coorg s case 20 Jur 407 hoit Ei 309 , 

Vffairs of state would no doubt, be held to include any matters of 1 # 
public nature with which the Government is concerned Cun Ev 334 0° 
110 person will be required to testify with regard to state secrets, or as to 
correspondence between Government officials on matters of public business, 
if in .the opinion of the head of the department, such disclosure would injur* 
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ously iffect the publio interest Best Z7t 537 But any officer having tho 
custody of record®, not being records of which tho production may, on special 
grounds be refused, is bound to produce them on receiving summons to that 
effect 2 Weir 781 Statements in ido by witnesses in tho course of depart 
mental enquiry into the conduct of police officers who were subsequently put 
upon their trial on clurges of Liking illegal gritihcition ire not privileged 
under s 123, 124 or 125 of tho Evidence Act Harlans v Emperor , 10 C W 
N 431 = 15 Ind Cis 77 Statements made before tho Income Tax Collector 
do not relate to afl urs of state mil so are not governed by section 123 of the 
EvilcncoAcU Venkata chela v Sampathu Clielhet, 4 M L T 317 = 32 M 62 
=>19 M L J 263 = 1 Ind Cas 705 A report made to tho Inspector General 
of Prisons under the jad manual is in unpublished official record relating to 
atfairo of state within the meaning of this section and privilege can bo claimed 
by the head of tho department Emperor v Ndndha L2 0 L J 387=26 Cr 
L J 387 = A I R 1925 Oudh 540 = 89 Ind Cns 387 

Official records relating to affairs of state The protection of documents 
from discovery upon broad ground of state policy and public convenience is not 
limited to publ c official documents of a political or administrative character 
Iho found Uion of the rule is that the information cannot bo disclosed without 
injury to tlio public interest, ami not that tho documents siro confidential or 
official which alono is no re isoii for their non production Asiatic Pelt oleum v 
Anglo Persian Oil Co (1910) 1 K B 822=85 L J 1CB 1U75 A libel cat* by 

1 heuten mtrcolonel, who w is ui„ igeil in i mimn 0 company against ono of i 
Court of enquiry appointed by the Comm aider m-chief to enquire into the 
pi untiff’s conduct m the mining idventure and reporting Ins misconduct, the 
military secretary of tho commander w is held privileged from producing the 
minutes of the Court of enquiry containing the dieted libel, on the ground that 
tho report was m ule under lawful orders and w is confidential Home v Benhud , 

2 B A B loO, 134 , sec also Earl v Vars 1 bhaw 229 23G , bcatson v SI ene, 5 
HAN 838, 853 Ucnncssij v II fight, L It 21 Q B D 509 , contra Robinson 
v Mb'/, 2 J P Smith 5 Did son v Wilton, 1 i A F 419 Where the docu- 
ment itself is privileged no extnet from tho sane could be produced Anderson 
v Hamilton 2B AB 1«j 0 note lhe voles or speeches of members of the House 
of Commons or llio proceeding of tho House of Commons cannot be disclosed 
in<jinorc § 2o7b 1 he military ami inter nation \l vlfurs including proceedings 
before a military Court of inquiry cannot be disclosed R v Walton, 3 Stark 
116 148 In 1/crtcr v Denne (1904) 2 Ch 035 514, FariceU J ^atd It 
would be most d ingerous to admit confidcnti d rcpoit m ule to tho war office ' 
In affirming the rule in the Corn t of Appeal in (I90 j) 2 Ch >3b, 5G0 Vaughan 
Williams J ® iid ‘ I a 0 ree although not perhaps exactly on tfio same grounds 
State-papers despatches, minutes or documents of any such description which 

relate to the carrying on of the government and in connected with the tran 
faction of public iffairs are privileged II ader v East India Co 25 L J Ch 
345= 8 Deg M AG 182 187 , sec also Bishop lUer Bury \ Frial 16 How St 
Tr 495 In R v Rutted 7 Dowl Pr G93 papers of a public nature ind in the 
pos ession of LokI John littsscll, m his public chiricter as Secretary of State 
were held not producible In Smith v East India Company 11 L J Cb 
71 correspondence on the subject of freight between defendants directors 
and the royal commissioners, wa* held privdeged on account of the company & 
governmental duties 

Who determines the necessity of secrecy Although the party who relies 
u P«u a public document may bo prepared to lay before the Court the original 
or such secondary evidence of it as has been raised by statute to tho rank of 
an original nevertheless it is in the power of the head of any public department 
°* state, whether a party to the action or not (Admiralty Commissions s v 
Aberdeen bteam Trauhng Co 1909 S C 335), to represent to the Judge that in 
■» °pnnon it would bo prejudicial to tno interests of the state th it the document 
“mould be produced in open Court and thereupon the Judge will order that the 
uocument shall not bo put in evidence Pouell Eo 273 As the head of tho 
department is alone competent to judge whether the disclosure of a document 
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S 124. mil be injurious to the public interest he alone is competent to take this objec 
tion Beat son v Skene 5 H & N 838 On a proper construction of section 
124 of the Evidence Act it is quite clear that it is for the Court to decide whether 
or not a particular document for which privilege is claimed is a communication 
made to a public officer m official confidence If the Court decides that it was 
so made, then it has no authority to compel the puhe officer to produce it, tor 
according to the section the public officer himself is the sole judge as to whether 
it^ disclosure would or would not be m the public interests Collector v Jaunpi^h 
44 A 360=20 A L J 140 = 66 Iml Cas 171 , see also Hughes v Vargu*,9 
T L R 551, Williams v Slai New spapet 24 T L R 297 But " the truth 
cannot be escaped” says Pi of Wiqmore “that a Court which abdicates i» 
present function of determining tho facts upon which the admissibility 
evidence depends will furnish to the designing officials too ample opportunity 3 
for abusing the privilege The lawful limits for the privilege are extensible 
beyond any contiol if its applicability is left to the determi nation of the very 
official whose interest it is to shield hi& wrong doing under the privilege ®°, 
principle ami policy demand tint the determination of the privilege shall he 
tor the Judge ” Tf tqmore § 2379 But unfortunately this section following the 
English law makes the public officer the judge as to whether a communication 
made to him in his official confidence should or should not be disclosed If 
thinks that the public interest would suffer bv such disclosure he is entitled to 
refuse to disclose the communication Bvlhu Bhusan v Hart Nath 7C W h 
246, Sea elan/ of State v Sammatha Nadar 110 Ind Ci^ 718 Whew 
certain statements were made to a station master of n State Railway but there 
was nothing to show th \t they were made to him m official confidence the 
communications are not protected Emperor v Bhaqioati AIR 1929 Oudh 
543=6 0 W N 937 In a recent Madras ca<»e the Court observed The 
question for decision is whether certain documents, items 1 and 7 arc open to 
the lower Court’s inspection The point is concluded by Jnttn v D J Bad 
48 C 304 which follows the English Law «ee Hahburj's Laws of England 
Vol II pp 84 and 137 The public officer concerned and not tho Judge is to 
decide whether the evidence referred to shall be given or withheld If the 
objection is taken by the proper person the Court will not go behind it 
Scoelanj of State v Samtnath hadar AIR 1930 Mad 342 

124 No public officer shall be compelled to disclose 
Official commumca communications made to bun m offici il 
turn* confidence when he considers th xt tho 

public interests would suffei by the disclosure 

Principle In Ilcnntssy v H right L R 21 Q B D 309, 312, Field J 
sud 4 Thcr / » are two aspects of tins question Tir t the publication of i 
st ito document may involve danger to tho nation If the confiucntnl commit 
nicilions made by servants cf the crown to each other by supenors to inferiors 
or by inferiors to superiors, in the di««h irge of their duty to the crown, were 
liable to be made public m a Court of Justice at the in^Unco of iny suitor who 
thought proper to s ty fiat ju&Utia mat calum an order for di covery nu 0 ht 
involvo the country in a war Secondly, tho publication of i ite paper may 
bo injurious to servants of the crown as individuils there would he an end 
of all freedom in their official communications if they knew that any suitor 
that as in this case any ono of their own body whom circumstances had made 
a suitor, could It gallv insist that any official communication of no matter how 
secret a character should be produced ojienly in » Court of Justice ( I » The 
brurt of the argument’ savs Prof II 17 more is that an official should be 
secured from liability based on his official communications madom tho cour e 
of duty >o bodv cm di puto this general pniiuplt But it signifies nothin u 
for the law of Fvuli nec It signifies an exoneration from tortious or i« 
nunal liability Whether uni how far such exomr ition should be conceded is 
n question of subsUintno Jaw and is now solve.) by th it J iw liberally m favour 
of officials But wherever that law has declined to concede an exoneration. 
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and his predicited liability, all this reason for nrotection cease*; by hypothecs S 124 
It is n mockery to reserve, agunst righteous claims, a privilege! of testimonul 
secrecy This much scorns plain All tho argument b ised upon hardship to 
officnls nnj be conceded but for the purpose of testimonul privilege all such 
casta are irrelevant being duly safe gu irded b\ other means (2) Therein under 
of tho argument consists in involving secrecy for acta of pending intern itional 
negotiations or military precautions agunot foreign enemies This loo may be 
conceded There ought to be a protection for 'secrets of State’ in this narrow 
sense But this done, w hat remains? In only three or four of the precedents 
Ins there been oven a pretence that tho matters actuilly pieserved from disclosure 
concerned international facts of negoti ition or defence If they do not, then 
this reason is insufficient , for it is vain to claim secrecy on the ground that 
something else uu n ht have been asked for which it io m fact not asked for (3) 

Tho question is then reduced to this whether there are any matters of fict, in 
the possession of officiiU, concerning solely the internal ifiairs of public husi 
nes->, cnil or mihtuy , which ought to be privileged from disclosure when material 
to be iscertamcd upon an issue in a Court of Ju«tice > Ordinarily, they are not 
In an> community under a sjstem of representative Government anil remove 
able offici ds there can be no facts which require to be kept secict with that 
solidity which defies even the inquiries of i Court of Justice ‘To cover with the 
veil of secrtcy* said Patrik Hurry in Elliots Debates III, 170 'the common 
routine of business, is an abomination in the eyes of every intelligent man ind 
eveiy friend to this country ’ Such a secrecy cm seldom be legitimately desired 
I« is generdly desired for the purposes of partisan politics or personal self 
interest Hie responsibility of officials to explain ind to justify their acts is tho 
chief safeguard ng unst oppression and coiruption To concede to them a 
sicrosanct secrecy m a Court of Justice is to attnbute to them a char voter which 
for other purposes is never maintained — a character which appears to Ii no been 
advanced only when it h ippens to have served the interest of some individual 
to obstruct mvestigition into fact9 which might fix him with a liability ’ 

Wtgmote § 2378 

Scope of the section There is a marked difference between this section and 
section 123 This section is confined to public officers , though who arc such 
13 not defined Section 123 embraces every one This section nakts the 
officer himself the judge of tho propriety of waiving the privilege In no case 
has the Court my Ulthonty if tho objection is raised by proper authority 
Section 123 is confined to unpublished records Section 121 has no such restrie 
lion, though it is hird to see how privileged communications once published by 
the Government — c g by placing them m tho editor's room— could be excluded 
Aoif Fv 310 St dements whether oral or written, made by an officer 

summoned to attend before i "Military Court of Inquuy are not pirt of the 

minutes of the proceedings of the Court which when reported and delivered to 
the Commander in chief, arc received and held by him on behalf of the sovereign, 
and on grounds of public policy cannot be produced in evidence Denikin s 
y ■J j0r( l. R°lch>i, L R.8Q B 25 1 In IVijciU v Goie, Holt 299, Gibbs G J said 
No office of this kind could be executed with safety, if con ves itio ns between 
the governor of a distmt province and Ins attorney general who is the only 
person upon whom such governor cm lein for advice were suffered to bo dis 

closed See also M Elieneuy Counellan 17 Ir C E 55, 69 Section 123 ev- 

clmles only unpublished official records relating to iny affurs of state except 
with the permission of the head of the Deportment while under section 124 in 
the other official matters the public officer claiming pnvile 0 o m ly ex< erciso his 
®". H ^‘crenon m giving or refusing disclosure Ichanqir y Sea elan/ of Stair, 

“ W N 131 The words ‘communication m official confidence’’ used in this 
Section import no special degree of secrecy and no pledge or direction for its 
maintenance but includo generally all matters communicated by one officer 
toanouiei r m the performance of duties Xagaui/a PiUai v Sccrctanj of State, 
t S as ^3=»39M 304 In English law the privilege is to the production 
ot public documents before Courts of law extends even to those which pass 
irom hand to hand in a public office, in the usual course of business with no 
special work of secrecy upon them, and. the ground upon which the privilege 
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b 124 ';»n >« tJmt it would Ihj drtnmi ntnl to tho public mU r« t to produce it- fad 
A resolution of a government reciting vnriou* opinion* of Government offt/re 
including their li K nl mtvwrs on n question of land tenures 10 a pm *lego«i docu 
or 8 Q urinnjtjt\ Cretan/ of^tate, 23 Horn L R. 121) -A I ft- 
1926 Rom r »90 

When he considers that the public Interest would suffer by the disclosure 
1 his section follows tho ] ngli«h law mid makes the officer the nidge as to win*' 
them (oninmmciUton mado to him in ofliu ll confuhnco shouhl or should notk. 
disclosed If ho thinks that tho public mu n st would suffer h\ such disclosure, 
10 10 rt ^ u ‘* t to disclose the communication Ihtlhubhmcin v Han 

unlit, 7 C \V Iv 216 An officer 3 refus ll to disclose n doriitnent 011 {.rounds 
of public poltc) is finnl It ta not competent to tho Court to call for anu 
< x unmo tho secret nrclmcs of the hi ite in onh r to satisfy itself of their con 
fidentiiu nature Ixila Trihhuhan \ Deputy Comm 17 Iml Cm 22">“3 0 L J 
291 , hut see Collector of launpur v lamna 11 A JGO where tho Court observed 
‘ It w for the Court to utcjdo whether or not a piriicular document for which 
privilege is clunud w a communication m idn to a public officer 111 olhct il con 
tidince 1 ho Tudpo is not allowed even a pn\ ate pcriwil of the document 
l>calson v i&cm r > II A, Is 838 On principle tho rulo is ludicrous Is it to bo 
S ud th it even Dus much of disclosure cannot bo treated ? Shall every aubonhn’llo 
in tho dep irtment have access to tho secret, and not tho pre ulmg officer of tho 
ju-lico } C innot the constitutionally co-ordin ito body of Government “bare the 
confidence? It is ridiculous to oh ervo a Chief Magistrate is in Bcatson v SUne, 
supra solemnly protesting his incompetence to share the knowledge of i fact 
Which had never been secret at ill and h id for months been spread abroa 1 bv the 
hundred tongues of scandal Wtgmotc § 2379 In Gugy v Vaijmre, 13 f aw 
Can 83 38 (Am) VondelclJ said '‘Conceding that tho privilege may exist, 
arc jou to compare the discretion the uubiissed mind the position of tho Judge 
who is ah! e mdepcndi nt of tho Crown and of the people, who is free from p irty 
spirit who know 8 or should know no one to tho biassed mind— nnturall) 11 c 
cessardj, biassed mind— of a politician, not independent as the Judge is but 
dependent upon a party who knows or must know, the con tending- parties-, 
and may h ivo tho most cogent reasons for supporting one party, in preference 
lo another , who has to bear and docs bear the cxlcrnnl pressure which the 
Judge is or should be inaccessible to whoso interest it may be, under the 
films) pretence under the transparent veil of pictended public interest, to «ueen 
some petty minion in office? The compirison cannot hold for a moment 
In tho ci«e of tho Judge you hive sicrrd guarantees, in that of 1 politician 
you hive none F\tem il pressure will curb down the politician whilst jou 
will behold the Judge more erect thin cvir calmly ind firmly usisting md 
baffling its baneful influence Clearly then manifestly should it he left to 
the Judge on the Bench m his discretion to di termme the question instead 
of allowing a ‘-ecretary or any member of the Government, to silence him to 
interfere with tho administration of justice and to become the Judge * 

When the officer says th»t the production of the document is not in the 
interest of public service the document is privileged hagaraja v Vijthianatha, 
(1911) 2 M W N 369 If a public officer to whom communic itions are made 
m official confidence considers that tho public interest would suffer by their 
disclosure, such communic itions could not be produced fin evidence But if 
jt is not established that they were made in offici il confidence tho opin oa of 
the officer before whom they were made is not relevant -Emperor v Bhagu.aU, 
Ind Rul (1930) Oudh 174 

Confidential official business On principle of public policy the official 
transactions between the heads of the departments of state and their subordi 
nnte officers are m general treated as privileged communications ChatUrlon 
v Secretcn g of Stale, (1S95) 2 Q B 189 Thus communications between » 
provincial governor and his attorney general on the state of the colony or tho 
conduct of its officers ( Wyatt v Gore Holts N P Cas 299) or between 
such governor and a military officer under his authority (Cooker y Maxiulh 
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2 StnrL 1S3) , the report of a military commission of mquirj made to the 
commander in chief \ttome v Lonl F C Bcnhncl 2 Bro & Bin? 130) » anil 
the correspondence between the agent of the Government and a btcreUry of 
Stite ( hulci son v Hamilton, 2 Bro A, Biu 0 15Gn Ho> bury v Madison, 1 
Cnnch 141) are confidenini and pmiligcd matters, winch the interest of the 
state will not permit to be disclosed Gteenl Ev §231 The correspondence 
between the D'rector-i of the Last India Company and the Board of Control, 
under the old law (6 imth v E India Co 1 Phil. 30, Rajah of Coorg v Eas,t 
India Co 25 L I Gh 115, IVadur v East India Co, 8 Deg M &, G 182) 
or between an officer of the customs and the Board of Commissioners, ( UlaeL 
v Holme*, To\ ami Sim 28)— aro confidential and privileged matter which 
the interest of the state wdl not permit to be revc ilul faylor § 947 But 
communic itions though made to official persons, arc not privileged, when 
they are not made m the disch irge of any public dut\ » sm.li for examph, ns 
a letter by a privite individual to the chief secretary of the po-dm i*dei genera), 
complaumig of the conduct of the guard of the mail tow irda n pas enger 
lilakev I'd foul 1 M & Roll IDS, Green! Eo § 251 When, the Iiw is res- 
tr lined by public policy from enforcing the production of papers, the like 
necessity restrains it from doing what would he the same thing m effect 
namely, receiving secondary evidence of their contents. Giai/ v Pent land, 
2 S «k It 180, 187, Qieenl ho § 251 iMuly Gouri, 0 P W H Or 1913=, 
5 Imi Cis 714 ihc cu toms superintendent could not cl urn privilege as 
to the admisiion mule to him by the Inspector althou„h what took place 
between the two superintendents might probably bo privileged Ruin mah 
v Emperoi, 22 O W N 431 =*43 ind Gv* 284=19 Cr L I 521 
Where the secondary evidence of certain documents had been admitted in the 
Court below without Governments sanction it n>not open tothe Government to 
object to their admissibility in appeal under section 121 of the Evidence Act 
Ratlmamasun v Secietarij of blale for India, 44 M L 7 102=17 L W 415=13 
Ind Gas 211 A Magistrate who came across certain doucument during the trial 
of a criminal case consulted the Distuct Magistrate md declined to allow the 
document to be produced and confiscated it on the ground tint it was a document 
of suite, Held tint the action of the Migistrate was correct 1 Vmnanrau \ 

hmpetoi 22 N L It 31=91 Ind On 899 = A. I R 1920 Nag 304 Privilege 
under this section can he claimed under this bcction in correspondence between 
pre idem of Municipal Council and Secretary to the Government Padmana 
bhiahy lown Council Tnnl ur 0 Mys L J 453 It 13 doubtful whether a 
Itailw iy station master is a public ofheer within the meaning of this section 
Emperoi v Bhaguati, Ind Rul (1930) Oudh 174 


Information as to 
commission of oiFtn 


125# No M igistrate oi police officei shill be compelled 
lo say whence lie got any mfonnation as to 
the commission of any offence, and no 
Rev enue-ofheer shall be compelled to siy 
whence lie got any Jiifonnation as to the 
commission of any offence ignnst the public levenues 

Explanation — “Rev enue-ofiicei ” in this section means any 
officei employed in oi about the business of any branch of the 
public revenue 


Principle A genuine privilege for communications, on the fundamental 
principle of privilege must do m.0 o mzed for communic mens m ide by informers 
to tlie Government , because such communic itions ought to receive encourage- 
ment, and because th it confidence which will lead to such communications can 
, , Crc atcd only by holding out exemption from a compulsory disclosure of the 
mtornnnta identity Wigmoie $ 2374 In Hndt/s P ml, 21 How St Tr 99, 


. , ’".This section was substituted for the original s 125 by the Indian Lvi 
debuj Act (1872) Amendment Act, 1887 (3 of 1887) 


123 
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S 125 B»I« 0 J said "It ia porfcctl> right Unit nil opportunities should begiven 
to discuss tho truth of the evidence gm n n^unst i prisoner, but there <9 3 
rule winch his umvers ill j obtained on account of its importance to the public 
for the <L lectio n of crimes, that those persons who ire the clnnnel b> meins of 
which tint detection is made should not unnecessarily be disclosed , if item be 
made to nppeir that reullj tnd truly it is iiLce^sirj for the investigation of the 
truth of the case that the name of the person should be di closed, I should be ver> 
unwilling to stop it but it does not uppr ir to me that thou. is auj neces'utj font 
in this particular case < "<o it is absolutelv c'Scnti il to the welfare of the state, 
that the names of pirtics who interfere m situation of this hind should not be 
divulged, for othevu-e be it from ft nr or sb line, or the di like of being 
publiclj mixed up in mqmris of this nature — few men would choose to as ume 
the disagreeable post of giving or receiving information re peeling offerees 
ana the consequence would he tlmt nmnv great crimes would piss unpunished 
Pe> Dallas C J i n Home \ Benlnuk 2 13 As B 1G2, lat/loi S 041, *>ee also 
1 Pattons Inal 32 How St l r 102 , R v O Connell 5 State ir N 6 R \ 
0 linen 7 How St fr 1 123, lu Qen v Bnant, 15 L J N s Lxcb 2Co 
lliese mat ers aie either those which concern the tdmini ti it ion of penal ju tice 
or those which conerm the administration of government but the pnnciple of 
public safet) is in both cases the same and the rule of exclusion is applied 
no further than the attainment of that subject requites Q/eenl Eo § 250 

Scope of the section The law recognizes the dut\ of ever* citizen to 
communicate to the government and to its ofiiceis aucli inform ition as he maj 
have concerning the commission of offences against the laws and for the 
purpose of encouraging the peiforimince of that dutv without fear of con&e 
quences the Courts have long held that when the Government is immediatelj 
concerned, a witness cannot disclose the names of persons bj whom and to whom 
information lias been given which led to the di«cover> of the offence Thus, in 
revenue cases a witness is not compelled to disclose the name of the informer 
\Rej v vl/e/s CEsp 125 (n)J or to stite whether he himself was the informer 
Alt Gen v Biyant, 15 M <1 W 1G«15L J Ex 2G5 The same rule has been 
applied m cases of treason {Ilex v Hardy 24 How St fr 199 Bex v Watson, 
42 How St Tr 1) counterfeiting (United Slates v Moses 4 Wash C C 720) 
lircenv (State v Soper, 16 Ale 293) and in actions for libel based upon 
communications sent to public officers charging the plaintiff with misconduct 
in office or with offences ignnst law Giay v Pentland, 2 Seig <L R 23 Home 
v Sentinel 2 Br & B 130, Robinson v May, 2 Smith 3 , bun Jones § 763 

Accordingly where a witness pos&essed of such knowledge, testified that 
he related it to a friend not in office who advised him to communicate it to 
another quarter a majority of the learned Judges held that the witness was not 
to be a^ked the name of that friend , and they all were of opinion that all tho^-c 
questions which tend to the di&covery of the channels b> which the disclosure 
was made to the officers of justice were upon the general principle of the 
convenience of public justice to be suppressed that -ill persons m that situa 
tion were protected from the discover} , and that if it was objected to it was no 
more competent for the defendant to ask the witness who the person was that 
advised him to make a disclosure than to ask who the person was to whom ho 
made the disclosure in consequence of that advice or to ask any other question 
respecting the channel of communication, or all that was done under it R v 
Ihrdy 24 How St Ir SOS, Qreenl Ev § 2o0 It maj now be taken as settled 
rule that witnesses for the crown m criminal prosecution undertaken by the 
Government are pivileged from disclosing the channel through which they have 
received or communicated information (R v Watson 32 bt Tr 1 R v 
Richardson 3 F A F 693 , 4 G v Bnant 15 M i.W 109, Mai! sy Beyfns, 

25 Q B D 494) but it has been ruled tb it a detective cannot refuse on grounds 
of publico policj to answer a question as to where he was secreted Webb v 
Catchlou e 3 T L B 159 In J? v Barard 11 & F 240 when objection was 
taken to a question put to a witnesa, whether ho had gone to a certain place as 
a <?pj Lord Campbell, allowed the objection to prevail on tho ground that the 
quesnon was not relevant, and that the witness was really called upon to draw 
tm inference from facts within his knowledge. Again m R v Smith OBrWh 
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7 St Tr N S 2, it was ruled that disclosures made by informers to the Govern- g # 126, 
ment, the Magistrite or the police, with the object of detecting and punishing 
offenders, were privileged So the defence c m not elicit from individual prosecu- 
tion witnesses whether he was a spy or in informer also cannot discover from 
police officials the names of persons from whom they had received information 
Amnia v King Emperor 19 C AV N 676= 42 0 957 

In Weston v Peary Mohan Das, 40 C v 98 at p 920, Woodroffe J said I 
will only add ns regards section 125 of the Evidence Act that though the section 
does not in express terms prohibit the witness, if he be willing, from saying 
whence he got his information, both the English authonties from which the 
rule is aken and consideration of the foundation of the rule show that the 
protection should not be made to depend upon a claim of privilege being put 
forward, but that it is i duty of the Judge apart from objection taken to exclude 
the evidence (see Marks v Beyfees 25 Q B D 494 Hennesy \ Wright, 21 
Q,B D 509) A furtion if objection is taken, it cannot since the law allows 
it, be in ide the ground of adverse inference against the witness ’ 

In England this rule does not apply to private prosecutions Plops 182 
On an indictment for poisoning, the police haying, in consequence of certain 
information, found the bottle containing the poison, in a place used by defen 
dant, a policeman declined to si ite from whom he had received the information , 
but Cod burn G J ordered him to inswertheque tion, which in the particular 
instance turned out to be material the information having been supplied by 
two girls not called , “ they could have slated,” said the Judge “ how it was they 
bad come to know that the bottle was where it was found, and perhaps could 
have given some clue to the person who put it there It v Richar dson, 

3 F & F 693 So in England the line between public and private prosecutions 
not being clearly drawn for this purpose, it is for the Judge to decide whether 
the information is protected or not ifoacoe Cr Ev 181 The English rule 
was followed in an Indian case before the passing of the Indian Evidence Act 
In re Mohesh Chandra , 13 W K Cr 1(10) But under this section the rule is 
applicable both in cases of public and private prosecutions A mere suggestion 
that the complaint would show that the house raided was not the one referred to in 
the complaint is not sufficient to justify any departure from the rule embodied in 
this section and the Magistrate was right m refusing to order the production of the 
complaint Liladhar v Ciown, 8S L R 303 =*16 Ur L J 447 = 29 Ind Cas 79 
The words ‘ information as to the commission of any offence ’ in this 
section, only enacted the rule which, ns said by Eyie C J in Hardy s case, 24 
How St Tr 808, has universally obtained, on account of its importance to 
the public for the detection of crimes, that those persons, who are the channel 
by means of which the detection is made, should not be unnecessarily disclosed 
Queen Empress v Duama Lappa , Rat Un Cr C 937 But having regard to 
the distinction drawn throughout Act VII of 1873 (Bombay) between a police 
officer and an officer of the salt department, the latter cannot bo considered n 
Rolioe officer within the meaning of s 125 Evidence Act, and may, therefoic, 
be compelled to siy whence he obtained the inform ition as to the commission 
or an ollence Reg v Qowla Rat Un Cr C 183 So also a superintendent 
of the Post office is not privileged under this section Queen Empress v liana 
T i V? B° in E R ^29 tollowed m Haibamv Emperor, 16 C W N 431=13 
Ind Cos 77 A distinction should bo drawn between questions which a witness 
cannot be compelled to answer and those which he cannot bo permitted to 
answer 1 he latter cln&s of questions might properly bo forbidden, but ques 
lions of the former class are m no way barred , a witness has merely the right of 
referring to answer to such questions, without any hostile inference being drawn 
nom fats refusal. Mahomed Ah v Emperor, 10 Ind Cas 917 = 12 Cr L J 277 

126 l>o ban istei, attorney, pleader or vakil shall at 

, any time be permitted, unless with his 

mention client’s express consent, to disclose any 

communication made to him m the com so 
a ftd foi the prnpose of lus employment as such hamster, 

15G 
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S 126, plcadci, attorney or vakil, by 01 on behalf of his client, or to 
state the contents or condition of any document with which 
he Ins become acquainted in the course and foi the jnupose 
of his piofcssional employment, 01 to disclose any tub ice 
ijivcn by him to Ins client m the com sc and foi the pm pose 
of such employment 

Provided that nothin" in tins section shall protect fiom 
disclosure — 

(1) any such communication made in fmtheinnce of 

any ©[illegal] purpose 

(2) any fact obsei\ed by any bunstcx, pleader, attorney 

or vakil, m the course of his employment 
as such, show tug that any ci line oi fi aud has 
been committed since the commencement of Ins 
employment 

It is immaterial whether tlic attention of such bi raster, 
f [pleader], attorney oi vakil was oi was not dnectid to such 
fact by oi on behalf of his client 

Explanation — The obligation stated in this section conti- 
nues aftei the employment has ceased 

Illuslt aliow 

[a) A, a client says to B, nn attorney— "I Inve committed forgery and 
I wish you to defend me 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected front disclosure 

(b) A, a client, says to B, an attorney — “I wish to obtain possession of 
property by the use of a forged deed on which I request you to sue 

The oommunic ition being made m furtherance of a criminal purpose is 
not protected from disclosure 

(r) A being charged with embezzlement retains B an attorney, to defend 
him In the course of the proceedings B observes that an entiy has been made 
in A s account book charging A with the sum said to have been embezzled, 
which entry was not in the book at the commencement of Ins employment 

This being a fact observed by B in the cour^r of his employment showing 
that a fraud has been committed since the commencement ot the proceedings* 
it 13 not protected from disclosure 

Principle At common law in aery early times a privilege was recognized 
as to matters between an attorney and Ins client, and this privilege has continued 
in the strictest form to the present day An attorney is neither compelled nor 
permitted, without consent of his client, to disclose communications made to him 
by bis client MclelveysEv § 236 In order to promote freedom of con ulta 
tion of legal advisers by clients, the apprehension of compelled disclosure by 
the legal advisers must be removed and hence the law must prohibit t; uc» 
disclosure except on the client s consent Wigmore § 2231 Phip Ei 170, der 
Mountmeu B in Annesley v Earl of Anglesea, 11 How St Tr 1225 , Jones v 
Great Central Railway, (1910) A 0 45, Lyell v Kennedy 9 App Cas 8b 

* This word m s 126 w is substituted for the original word criminal ' by 
tho Indian Evidence Act Amendment Act (18 of 1872) s 10 II it 

f- This word in s 126 was inserted by the Indian Evidence Act Amendment 
Act {18 of 1872), s 10 
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Anderson v Bank, L R 2Ch D 644 649 Jessel M JR said “The object and g 126, 

meaning of the rule is this Tbit as by reason of the complexity and difficulty 

of our 1 tw, litigation can only be properly conducted by professional men, it is 

absolutely necessary that a man, in order to prosecute his rights or to defend 

himself from an improper claim, should ha\e recourse to the assistance of 

professional lawyers, and it being so absolutely necessary, it is equally necessary 

to use a vulgar phrase, that he should be able to make a clean breast of it to 

the gentleman whom he consults with a view to the prosecution of his claim, or 

the substantiating bis defence against the claim of others , that he should be able 

to place unrestricted and unbounded confidence in the professional agent, and 

that the communication he *0 makes to him should be kept secret, unless with 

his consent {for it is his pmilege and not the privilege of the confidential agent) 

that he should be en ibled properly to conduct Ins litigation This is the mean 

ing of the rule” See also Per Lord Cliancellot Brougham, in Gieenoughw 

Gas! ell 1 Myl & K 98, 103, where his lordship said “Lhe foundation of this 

rule, is not on account of any particular importance which the law attributes to 

the business of legal professoro, or any particulir disposition to afford them 

protection But it is out of regard to the interest of justice, which cannot be up 

holdcn ind to the ndininistr ltion of justice, which cannot go on, without the 

aid of men skilled in jurisprudence, m the practice of the Courts, and in those 

matters affecting rights and obligations which form the subject of all judicial 

proceedings” If such communications were not protected, no man, is the 

same learned Judge remarked m another case, would uare to consult a professional 

adviser with a view to his defence, or to the enforcement of his rights and 

no man can safely come into a Court either to obtain redress, or to defend himself 

Bolton v Gorpoialion of Liverpool 1 My A K 94, 95 No privilege can be thus 

acquired for any communication which is made for the purpose of committing 

a criminal or fiaudulent act or of aiding a contempt of Court, since that can be 

no part of the client s interests nor within the scope of the professional duties 

of a leg il adviser avere the rule otherwise, tho result would be that a man 

intending to commit treason or murder might safely take legal advico for tho 

purpose of einblm* himself to do so with impunity, and the solicitor to whom 

the application was made would not bo at liberty to give information against his 

client for the purpose of frustrating his criminal purpose Wills Ei 2nd Ed 

p 277 , Russell v Tad sou, 9 Hare 392 , Follelt v Jeffcnjcs I Sun N & o, 17 

R v Cox 14 Q B D 153 Williams v Qucbiada (1895) 2 Ch 7ol Bullwant 

v l G foi Victoria, (199L) A. C 196, Ramsbolham v Senior, (I860) 8 Cq 

575n In re Postldlieitaite (18b7) 35 Ch D 722 

Scope of the section In regard to professional communications the 
reason ot public policy which excludes them, applies solely, to those between 
a client and his le„«l adviser , and the rule is clear and noil settled, that the 
confidential counsellor, solicitor, or ittorney of tho party c in not be compelled 
to di'doee papcis deli\cved, oi communications made to him, or letters or 
entries made by him, in th it capacity G ecnoughy GasUll, 1 My & K 101, 

In this decision, the Lord Chancclloi Brougham was assisted by consultation, 

'nth Lonl Li/ndhinst Tindal G J and Paife f 4 B A Ad 876, and it is 
mentioned as one m which all the authorities h iao been reviewed in 2 51 A 
'V 100 per Lonl I burner and is cited in Russell v Jachson 15 Jur 1117 aa 
fiHtling tho Itw on the subject Grecnl Ed § 237 , see also Berd v Loielace 
19 Ehz m Chancery, Caiy s R 88, iuslcn v Vcsi/, Cary’s R 89,Ac/»fl»/v 
hduay Cary’s R 127 , Dennis v Codrviglon Cary’s R 143 Wilson v Rastall, 

* T R 7o3 II v II ilkers 2 Camp 578 IFi/son v Troup 7 Johns Ch 25 
*hlLs v Oddi/ 6C iP 728, R v bhaiv bC 4 P 372 Ihis protection 
'aijs Lord Chancellor Biougham, * is not qualified by any reference to proceed 
mgs ponding or m contemplation If, touching m liters that como within tho 
ordinary scope of professional employment, the\ receive i communication in 
jheir professional capacity either from i client or on his account and for his 
benefit m tho transaction of hia hu>-ines>, or which amounts to tho samo thing if 
commit to paper in the course of their employment on his behalf matters 
which they knew onl\ through their profes tonal tel Uion to tho client, they iro 
not only justifying in withholding such matters, but bound to hold them, and 
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S. 126. will not be compelled lo iIimJoso tlio information, or produce the papers, tn 
iui> Court of lin or equity < itlicr n<ni party or ni n witness ” Grcenou'ihv 
Gaska! 1 My A. Iv 101 in Scarce \ V tar re I D» g A Sm 25, Ktnghl Bruct 
* 0 tatd “And surely the menu ness anil tlio mischief of prying into a mans 

confident! il consultations with Ins leg il adviser, tlio general evil of infusing 
roservo mid disannul ition, une isnuss and suspu ion and ft nr, into those commit 
me itious which must tike pi ice mid which unless m a condition of perfect 
secant) must tnko place useless!) or worst aro loo treat a price to pay ‘ or 
truth itself ’* ^'Nevertheless,’ v»y« Prof 'Vujmoic 1 Uil privilege remains an 
nnonml) Its henefits am all indirect and speculativo , Us obstruction is plain 
and concrete It is north preserving for tho sake of a general polic) , wit 
it is nono tho less nn obstacle to the investigation of trull) It ought low 
btnctl) confined within tlio narrowest possible limits consistent with toe logic 
of its principles” If igmoic § 2291 Broad v Pill 1 Sr A M 283“3 C A* 
518 foster v Hall, 12 Pick Mass 89 97 Communications m ulo 1>> a client 
to his pleader expressly for tho purpose of incorporation in tlio pleadings are 
not confidential and arc not privileged Btbi Sona v 1/ir Ibdul, G fe L K 1 
Under this section a picador cannot disclose the contents of a document 
confided to him by a client in tho course and for tlio purpose of his professional 
employment without tho express consent of the client J. ho privilege is not by 

the fact th it tho client had offered lo produce tho document m Court when 

necessary Bail anla v Bhailat, 1910 Iud Kul Bom 83 An executor of a 
client cannot bo presumed to givo his consent to tho pic ider suiting tho confc nts 
of it from the mere fact tint tho executor, h ul doposod to its contents as a 
witness Ibid 

Privilege is irrespective of litigation begun or contemplated Under the 
original theory of privilege the confidences of tho client were icspected only 
when given for tho purpose of securing aid m litigation and in the very Iiti„n 
tion in which they were given It is obvious however that this limitation 
would be wholly inconsistent with tho modern theory of the privilege This 
principle applied equ illy to communic itions made in contemplation of a suit 
or even after dispute arises though not directly with a view to litigation Gaitm 
-fordv Grammat 2 Camp 9 11 adwoi tk v Hamshow, 2 B A B 5 In f ilhams 
v Bludie 1 C A P 158 Ibbott C J sud “Whatever is communicated for the 
purpose of bringing or defending an action is privileged but not otherwise 
I cave considered the subject a great deal, and my mind is made up upon it ’ 
So m Bioad v Pitt, 3 C AP 518, Best C J held that communications made 
not for the purpose of a suit or proceeding intended or apprehended were not 
privileged In Clark v Clark 1 Mo A Rob 3 ibbott CJ (Lord Tenter aen) 
further expanded his view by recognizing the privilege for consultations “with 
respect to a matter then in dispute and controversy althcugh no cause was m 
existence with respect to it W thin a short t me after Loid Fenteidens death, 
the present rule was judicially accepted and has never since been doubted to be 
law IVigmore § 2294 Now the protection is not qualified by any reference to 
proceedings pending or in contemplation Per Lord Brougham , L C in 
Greenough v Gaikell 1 Myl & K 88, 101 see also Moore v Terrell 4 D A 
Aid 870, 876 Doe \ Harris 5C AP 592 In Ciomack y Heathcote 2 B A 
B 4 Dollar C J said “ I know of no «ucb distinction as that arising from the 
attorney being employed or not employed ui the cau-e In Peaise v Pearse 
1 Deg ASm 12 Kmghi Bruce Y C said “I suppose Ciomack v Heathcote lo 
be now universally acceded to, as far is any discovery by the solicitor or 
counsel is concerned, the question of existence of any suit claim or dispute is 

immaterial IVigmore § 2294 In re an Ltlomei/ 84 Ind Cas 3o3= 26 Bom 
L R 887, Minet v 1 lorgati 1873, L R 8 Ch 361, Bidlocl v Come 3 Q B 
D 3o6 

Advice sought for miscellaneous non legal purpose A 1 wyer is sometimes 
employed without reference to his knowledge and discretion in the law ,— os 
where he is charged with finding i profitable investment for trust funds 
In such a case the privilege is held not to ip ply If alkei v If ildman 6 Mada 

47 Branmell Lucas 2 B A G 745, but s eefurguand v Knight 2 M A W 
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Ch 96 But it is not 

Doev mikuu, 3 Bmg N C 421, Jones v Pugh, 1 Phil from non leg il ndwco 
easy to {rraa n definite test for distinguishing legil hgations a particular 
Where the general purpose concerns legil rights and obl n dselt it were merely 
incidental tr inaction would receive protection though l a *n arell0ld( - r ,s 1,13 
commercial in nature — as where the finincini condition of , £ n " ,st 1 corporation 
cussed, in tho course of a proceeding to enforce a claim W & cnt ralizuion, is 
But apart from such ca&os the most that can bo said by \n 1S P* ima > ac } 6 &0 S, 0111 
tint a in Ukr committed to a professional legal idvi&er’ 0 ,a0r0 or , * es3 , 1 
milled for the sake of tho legal advice which may li 1 tbo R r,vl Lege, unUhs 
riblo for some aspect of tho matter, and is therefore \vithi7 vlC0 tgmoie a —JO 
it clearly appears to bo lacking in aspects requiring legal adonespouds to section 
Barrister, Attorney, pleader or vakil This section c barrister attorney or 
24 of Act II of 1855; where tho words used were “A )l > nc '™ e J 1 r .u* 
vikil” Under tint Act it was held that the words did nt ^ Y An 

H v Chandra Kant, 9 W R Cr Letter 10-1 B L stlon . whether the 

section the word ''pleader” has been uldcd Now the qui® , urt ,n 

wonl “pleader” includes Mookteirs In construing tin - ’ ,' 3 observed 
Ablrn Pe<pla v Queen Empte^s, 2 OWN 434 (183)= itonicnts mule by tho 
The pleader for the Appellants contends that tho st. lluI fc ., ,* ? ut 1,10 

accused to tho Mukhar Kcdar Nath wero pnvdtgid 1 T t0 1 11 1030 demon t* 

consent of tho iccuscd, Kedirnath ought not have deposed J 'l 1 , 11 !. Lnc ? , ct< 
m Court, ind rcluncc is pi iced on section 126 of the 1 sh '“{ t " nP , ct ^ 
which declines th it ‘no h irnster, attorney pleader or v ikil 1 ir , Pl1 / 1 ’} 1 j nm '’ ter ' 
The eogmto section in Act II of 1855 section 21 dcC Ule £ ,, . t ' '‘isclOo. any 
attorney or valid shall not without tho consent of lu*° of hw profe sional 
communication mido by the client to him in the com 1 ? , r 0 , 1 " 9 ch £ ent » th8 
employment or iny advice given by him profession il 8 °‘. bis professmn il 
knowledge of which ho shall have squired in the cours 1 1 ?, ( : * ls,closo an y 8,10,1 
employment. The privilege however, is that of tho chon ™ d,t,on3 in section 
muter It will he noticed th it there iro two import! nt 1 ^'* 1 ™ 1 !^ 1,16 ,, 

1-6 which diflerentiate it from section 21 of Act II of 1!:’ , w 9l” consent 
hon of the word pleader’ and of the word 'express befon 7 " 8 ^ Now, there is 
which nuke3 it specially stringent in favour of the pn e ” tet Y t0 ,u 1 >ir i 
no suggestion in this case that the accused expres-ly con , bj tbe ™ c , u , 
clo mg in Court tho stitement or statements in ide to 1 , 18 wna a ,, t8 , lr 
■The question that was raised here w is this th it in i«much Sj fc consequently the 
he did not convo within the purview of sectiou 126 md“ J 7 i n V T o 'a r n 
statements made by the iccused were not privileged, an , # , ^ , , Y 

ferred to n else of the Queen v Chandra Kant C/ia/ rat™^ P°‘ nt f‘ 8, * fc ' 
a, which proceeded upon Act II of 1855 As we havo , he . P re3ent Aa J he 
section 24 of the old Act is different from the section in t^ J 1 ? 1 a "y 

procedure Codes Act XXV of 1861, and Act X of 1872 < first l,n ? e dehnes the 
definition of the term "pleader Act X of 1882 for the Proceedings ,n any 
ord ns follows — Pleader”, used with reference to any 18 , ^me being in force 
^ourg means a pleader authorized under any law for tlfl Ll1 and an ^rnev 
to practise m such Court, and includes (1) an advocate, a vC ber P era ° n a PP°{“ted 
Court so authorized, and (2) any muktear or ot ln S ^jl, e r8SU “ °f 
with the pemussion of the Court to act in such proceed/ In , a ? ourt m nn y 
l *t defimt,0a therefore, is this that all persons who app °(, Piling in an > 
gal proceeding ns representing parties for the purpose and sec V on '" ust ' 
parucuiar case come rnthm the olegory of pleader,, w ' th,n ft® c , ale , 

£ *•> be construed as applying to all persons who cor e 7° j d mdeed 
gorj of pleaders ls defined m the Criminal Procedure CcT P leaders "ere 
p ] s j rail ? e anomaly if muktears who act m certun Couii Evidence Act and 
deluded from the provisions of section 126 of the India ml8d as Pnvilcged, 
wmu? entS l , liad0 10 them by their clients were not regi osltl8n as barrister^ 
att 6 1,1 the case of all persons who hold a recognised jr^, tbat h, e P r °vi 
tmr, T °J vaklls . ‘bey should be privileged We may .subsequently amph 
g„ i , w bich was contained in Act II of 1855 and which was °{ 10 ? ,. tbe w,vcsfc 
m.n?, y i SeCt T ^ i6oftho present Evidence Act embodies n S land there ls no 
P ciples of the English law, and that although in E 
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S 128. analogue to i muktenr, the Indian Legislature having regird to the conditions of 
tlub country has purposely included in the term ‘pie uler’ all persons wbopleiil 
for clients in miy le 0 ui proceeding in a Court of Justice” Now by the amend 
ment of section 1 (r^ by ActXXXV of 192.3 ‘pleader” used with reference to 
any proceeding in any Court, means a pie uler, or i muhtear authorized under 
uiy law for the time bein to in force to practise in such Court, and includes (1) 
ui advocate, a \ il il and an ittorncy of a High Court so authorized, and {’) 
any person appointed with the permission of tlio Court to act in such pro- 
Cccuin 0 Now the word ‘pleader' includes not only muktear but al <=0 an ‘ad 
voc ito, i vakil and an attorney ns well as any person appointed with the 
permission of the Court to act in any proceedings” On principle commum 
c itions 111 ide to a muktear should hi? privileged hut it is not free from doubt 
whether tho interpretation of the word 'pic uler' given for the first tune in Act 
N of 1882 should be accepted m interpreting the Indian Evidence Act which was 
pi iced in the Statute Book os e irly as m the year 1872 The question is whether the 
comimintc itions to muktears during 1872 and 1882 were privileged If we are to 
iccept the interpretation of the Court in Abbas Pcada v Queen Empi ess, supra, 
even m that case such communications were not privileged The reason given 
by Gloicr J in Queen v Chandia Kant Chah avail / 1 B L R Cr 8 in holding 
that communications to muktears are not privileged is thus expressed '‘Section 
24 Act II of 1855, siys that birnsters, attorneys and vakils shall not disclose 
any communications etc, etc From the position of the word ‘attorney’ in 
the sentence it is clear that attorneys of the High Court only are meant and 
not muktears who if included in the privilege, would naturally follow in their 
proper order after vakils There is therefore hy law no privilege as to 
communications between muktears and their principals, and the witness's 
testimony ought to have ticen received and laid before the jury “The reasons 
given for this decision seem equally to apply to the iangungc of the present 
section’ Woodio/fcs Evidence Act 8th Ed p 001 But on principle such 
commumc itions should bo excluded and it is anomalous that provisions of 
this section apply to interpreter- and the clerks or servants of barristers 
pleaders, attorneys and vakils whereas muktears and revenue agents who are 
lc„ d advi-ois should be excluded by giving a strict interpretation of the section 
It is highly desirable that ibis doubt should he set at rest by legislative inter 
vention, a» in moffvsil Courts ill confident! il communications arc generdly 
made to muklnrs ( Vide If vjmoie § 2300 and Bean v Quimhij, 5 H N 'll 
(97) [ 1 here arc profession il legal advisers in India” says Mr Justice Markbi/ 

who arc not included m this section, and one very important class of persons 
who fra calif d mukltti < They are recognized by the Courts and though not 
mentioned m the stction they would probably obtain the same protection as 
the persons mentioned Math Ev p 9b 

According to English liw the prrv doge attaching to confidential professional 
disclosures is strictly confined to the case of I< gal advisers and does not protect 
those nude to clergy men {Nomina Shaw v Yew man Shaw 69 L T 468 
If heeler v Le Mai chant L It 17 Ch D 6S1 It v Gilham 1 Moo C C 186, 
but tea R v Griffin C Cox 219 Broad v Pttt 3 C A P 518) doctors (R v 
Duchess of Kingston 20 How St Tr 510 R v Gibbons 1 C A P 97) patent 
agents { Mostly v Victoria Co, oa L T 482), clerks (Lee v Bmell Camp 3, 
1) ebb v Smith 1C AP 337) ind friends ( Wheeler v Lc Marchant 17 Ch D 

675) Phtp hi 170 lhere is no ground for encouraging the relation of client 
and legal adviser except when the adviser is one who has been formally 
admitted to the office of attorney or counsellor as duly qualified to give legal 
advice ih it the person con ulted is in fact practising without formal sanction 
of the Court is certainly not sufficient Slade v Tucl cr L R 14 Ch D &- 1 
827 Commumc itions inide to foreign *olicitors are also protected, when tnev 
net for Ihur foreign clients Laurence v Campbell 1 Drew 48o A 
adviser may render his services without charge if he pleases and hence 
mere circum-tanco that tho advice is given gratuitously does not nullify t'> e 
privilege Wtgmme § 23U2 

Shall at any time be permitted etc In every case the privilege ‘= 
right not of tho legal adviser but of tho client , it exists for his protection an« 
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he can alone waive it , without Ins evpres* consent his legal adviser will not be S 126 
allowed to disclose any fact or document that is privileged Panel \ Foslei, 

15 Q B D 114 T!ic legal adviser is not competent to waive tho privilege 
R v Leierion, 11 Cox 152, IFitvon \ Rastall, 4 f R 753, Lye.ll \ Kennedy, 

27 Ch D I Kay \ Poornn Chatul, 1 B G31 But it is is client and not as 
party to a cause, that lie is entitled for the reason of the privilege applies to 
all clients as such, whether or not the) arc parties when the disclosure is sought 
from them Hence, the privilege equally forbids disclosure bj the attorney 
of a client not in an) waj concerned in the caust (( than v Rastall 4 1 R 
753, R v Withers 2 Camp 578 Conversely when the client is not a party then 
on general principles the party cannot invoke the privilege Me rile v Moote, 

2 C &, P 275, II imnore § 2321 The client may claim the benefit of the rule, 
although no fee has been puil, or although there lias been no formal retainer 
The privilege has been recognized even in cases where the attorney did not 
consider that he was acting as counsel, when the cnciimstmces were such as to 
show that the relation of nttorne> and client actuallv existed Bun Jones 
§749 But a waiver of a separate part of a privileged couimunii.ation does 
not debar him from insisting on it ns to the residue Lyell v Kennedy 
27 Ch D l And suhiect to «mch wu\er when once communications or 
statements are puvileged they alwa)s remain ®o {Pea ice v Foster, 15 Q 
B D 114, Bullocl v Cain/ d Q B D 35G Haslam Found) y etc v Hall , 

(1887) 3 T L R 776) as the privilege is not distroved bv death but ma> 
be claimed by the person il representatives of the client who wa3 entitled 
Bulhiinl v A O foi Victoria, (1901) A C 190 If ills Ev 2nd Ed p 
is * although the rule “once privileged nlwnjs privileged {Bullock v 
tarry 3 Q. B D 3"G , Calcrafl v Guest (1398) 1 Q B 761) undoubted!) 
prevails to this extent that a document does not lose its pnvilege b> an> thing 
Niort of waiver, this does not affect the idtiussibility of other evidence to prove 
the matters to which the privileged documents relate , if foi exunple the part) 
requiring production has at some previous time obtained a copy of the previ 
legeu document or has perused its content^ he is at liberty to give secondary 
°* them, if due notice to produce tho original has been given II ills 
ixkt. “85 , see also Mmet v Morqan 8 Ch 361 Lloyd v J foslyn, 10 M 
** ' V 4/8 481 482 Calciaft v Guest (1898) 1 Q B 759 

Anytime The word “anytime in this section is sigmfic int When a 
communication is once privileged it is "al\va)s privileged Pei Cod burn C T 
MR ir» V ^ an '/ 4 Q B D 35G Per I uulley L J m Calcrafl v Guest, 

(/? // ® 761 The privilege continues for the purpose of future litigation 

' . M “ 0 « v Cany, supra) notwithstanding a change of solicitors or that the 
solicitor is struck off the rolls {Cbobnondeley v Clinton, 19 Yes 2G8) or the m 

Mil “ecomes personal!) interested {Clianl v b"oun, 7 Haie, 79), or the 
cnent dies Bullivanl v AU Gen (1901) A C 190 , Pouell El 233 The 
m>jecti\Q freedom of tho client, which it is the purpose of the privilege to 
euire, could not be ittained if the client understood ting when the relation 
. °r even after tho client s death the attorney could be compelled to 
sclofee the confidences , for there is no limit of time beyond which the dis 
8 osoj lni §ht not be used to the detriment of the client or his estate II ujmore 
?. ,V^ >efl,ce v Easter L R 15 Q B D 114,118 In Attorney, live, 8k Ind 
'as 153 = A I R 1925 Bom 1 (F B ) If if son v Rastall (1792) 4 T R 759, 

Wei v Yales, 12 Moo P C 520, Explanation to the section 

, Express consent The privilege is designed to secure the clnnt s confidence 
r „ c fte ° ecre ®y °f his communication, hence, the privilege is not violated by 
jir Plvln £ such disclosures as the client by his own will permits to be made 
m “ 2327 In England, it has always been recognized that a waiver 

R y \ e r 'bade. Captain Bailhcs Trial 21 How St. Tr 1, 341 Merle v Moore, 

But Such waiver belongs to the client and not to the attorney 

. nmt 8 ♦ " aivpr can bo express or by implication As regards w uver by 
lfcVi 0n there 13 some conflict of decisions 1 Voldram \ Ward, Style 449 
rest k' 16 v ^" co ^ Curt Eccl 866, 876 In India the matter is set at 
Use of the words “clients express conduct” The question in this 
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S 126 t-dnmxtioii mi) Well arise uludlnr then can l»c a waiver b) a ilcccued clunti 
r ?l' ri t* nt ‘rt»o»is. ^ bat nn < xtctiiur or ndmtnmrutor may ♦ x> rciso authority ov.f 
s\U inn mUr la of tin « jiaic 1. ft b> ihe client, and )* l inn) not mciiKnhlly 

tho right. m inUrint of that ««tit< to wauo the privilege concfnlnq, 
con tub n l ml communications athvting it, would mun too nitons intent to b 
mamuuiwd undir nn> *)iu m of law It h g. mr ill) ngned tint in U**tanjpnUry 
conli &ts tho privihgn ih divi-niih, and inn) Im, waived hi the ixruitor, the 
idmmistmtor the luir lh»» in xt of kin or the h „»t«a II igmote $ 23*9 j} 09 
\ Hertford II Jar 0.13 hu*\ett \ Jack *uii 0 I faro W7, 92, Greenlaw v A7«y 
1 Bonv 117 1 Jo Si tlie wonl clnuU m this motion includi i r» pro <*nta 
tins of tlu clmiU Hut it is doubtful w lather theixccutor of a client can 
wrni\t this privilege in redact of a Will win n then arc v "nuns Ik uificitnM 
having confhctiUo mtca is under tlm Will foul nnta v Hhmlul, 19J<) Iu<l Kb» 
Bom bS 

1 lie comic nt require cl by tins section should be given on nch ©cca wn 
when i comtmuucatiou of the kmd described is sought to be mudo ul mu tide 
m evidence A cons, nt given to tin disclosure of some privilege! matters in 
civil suit is not sufficient nulhorit) for tbo disclosure of tho same in iturs in n 
criminal case arising out of tho miii Queen Fmpres s v Gulf /tan, A W V 
1890 172 I he statement of a pic ulcr that Ins client is a bcmmular of ac rt.ua 
person without tho consent of lus clang cannot bo admitted in evidence B 
is ver) unpioper on tho part of the pleader to discloso that communication 
without his clients consent, foil ulla \ Dtbiruddi IG C \V h 7 12 

Communication made to him in tho course and for the purpose of his 
employment It is n familiar and long established rule of common I iw that an 
nttoriicj or n coun<iel cannot disclo o coinniumc Uions made b) or on behalf 
of his client to him or tho advice given b> him in the cour»o of his professional 
emplojment without tho consent of tho client, such communications were 
privileged and not admis ible in evidence Qreenough \ Gaskell 1 M>Ie A 
lv 98, Dennis v Codnngton Car) 100 heluaij v Keluag Cary, 89, Burr 
Jones 748 I his privikgo protects from disclosure two classes of comtnunica 
tions (i) confidential communications which have parsed nt an) time between 
the party or witness and his legal adviser in his professional capacit) for tho 
purpose of the former obtaining legal advice for the protection of ins interests, 
information procured in pursuance of such communications for the same 
purpose and notes and other records of such communications md information 
made for the same object (») similar communications information notes and 
records, made or procured with a view to litigation whether commenced or onl> 
con tempi Ued including therefore instructions to counsel or solicitor cases to 
advise report 1 * evidence briefs etc , prepared on the client s boh df II ills 
Ci 2nd Ed 27b Greeugh v G as] ell 1 Si \ A K 98 Uinet \ Morgan 8 
Ch 361 Anderson v Dan! of British Columbia 2 Ch D 641 If 'heelei v 
Le Mai chant 17 Cli D G7 r * , Sonlpuoik etc, Co v Quick 3 Q B D 315 
Jf the protection was confined to proceedings be B un says Lord Chancellor 
Brougham in Giemoohqh \ Gas] ell 1 M>1 & Tv. 98 102 or in contemplation 
then every communication would lie unpiotccted which a pirt) makes with a 
view to his general defence against attacks which he apprehends, dthough at 
the tune no one may have resolved to assail him But, were it allowed to 
extend over such communications, the protection would be insufficient if d 
only included communications more or less connected with judicial proceedings, 
for a person often times requires the aul of professional advice upon the subject 
of his rights and liabilities with no reference to an > p icticulac htig ition, and 
without an) other reference to litigation generally th in all human affairs have 
in so far as every transaction may by possibility become the subject of 
judicial inquiry ” The communications may be either oral or written Pearce 
v Foster, 15 Q B D 114 Gteenongh v Gas! ell 4 My & K 98 A comma 
mention with a solicitor for the purpose of obtaining legal advice is protected 
though it relates to a dealing which is not the subject of litigation provided 
it be a communication made to the solicitor in that character and for that 
purpose Per Jessel Jf R in Wheeler \ Le Merchant, 17 Ch D 682 Minet v 
Morgan, L K 8 Ch 361 Absence of litigation or prospect thereof at the tune the 
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confidential communications are made is no excuse for disclosure In Attorney, S 126 
hue 84 Ind Cis 353 -A I R 1923 Bom 1 (F B) It is misconduct from 
a professional point of view for an advocate after being consulted in bis 
capacity of advocate about a case and after learning particulars of the case as 
st ited b> one side to undertake tho case in the interest of the opposite part) 

The fact that there was no definite agreement by the first party makes no 
difference 1 laung Mya U v Sun Smyh, U B R 1897 — 1901 Vol II, 368 

By or on behalf of has client Neither client nor solicitor needactpersonall) 
in their communications with each other m order that the privilege may be 
claimed , it exists equall) when they act by means of clerks, interpreters, or 
other a Q ents Wills Eo 278, Andeison v Bank of British Columbia, 2 Ch 
D G44, Whcelei v Le Alarchant, 17 Ch D G75 In the former case Jessel 
M R sanl “He mnj employ a third person to write the letter, or lie may 
send the letter through a messenger, or he may give a veibil message to i 
messenger ' In the second case tho same le irned judge also observed The 
actual communication to the solicitor b> the client is of course protected, and 
it 13 equally protected whether it is made by the client in person or is made 
to the solicitor m person or to a clerk or subordinate of the solicitor who acts 
in hia place and under hia direction Again, the evidence obtained b) the 
solicitor or by his direction or at his instance, even if obtained by the client, 
is protected, if obt lined after litigation Ins been commenced or threatened, ox 
with a view to the defence or prosecution of such litigition ’ See also Du 
Barre v Livette, Peake N P 77, Wilson v llastall, 4 T R 753, 75G TJ all a 
v Wildman, 6 Madd 47, Bunbui y v Bunbuty, 2 Beav 173, Iteidy Lonqlois, 

IMc NAG 027,038, Glyn v Caulfield, 6 Mac N A G 463 473, Carpmacl 
v Poms, 9 Beav 10, Ford v Pennant 32 Beav 1G2, 1G8, Qoodall v Lillie, 

I Sun fit $ 155 153, Slfittv SteuMUi 1 Phd Ch 471,475 

Contents or condition of any document with which he has become ac 
qnamted The client's disclosure of the contents of a pre-existing document 
will almost always be an act of communication i e a p irt of the matters volun 
tardy committed to the notico of the attorney It 19 impossible, in the language 
of ih Justice Bronson ( Coveney v Tanuahill , 1 Hill Nj 33, 35), to perceive 
a ny solid distinction between the oral statement of a fact to counsel and a 
communication of the same fact by delivering to him a deed or other written 
inustrument” Unless, therefore, a particular communication of this sort is not 
confidential, it is within the privilege, and tho testimony of the attorney on the 
stand cannot be required Wiqmoie §2303, see also Bulslrod v Letchmeie, 
hreem Ch 5, Anon, Shin 404, Bottomly v Usboine, Peake Add Cns 99 101 , 
y v Upper Boddmqton, 8 I)o*l & R 726 , Bate v Kinsey, 1 Cr M & R 38 , 

Mission v Downes 6 C & P 381 , Wheatley v Williams, 1 M & W 533 , 

Ooe\ Wallins 3 Bing N C 421, Hurting v Haber y, 1 Phil Ch 91, Bibber d 
v Knight, 2 Exch 11, Dasies v Watets DM & \V 603,612 A solicitor is 
not bound to produce, or to answer any questions concerning the nature or 
contents of, a writing entrusted to him professionally by his client The mere 
statement of the solicitor that he received the document from his client 
Professionally is enough to protect it Volant v Soyei 13 C B 231 Although 
c [document may not be suen as passed directly between the legal adviser and 
toe client, yet it is of such a nature as to make it quite clear that it was 
Obtained confidentially for the purpose of being used in litigation and with a view 
be,n £ submitted to legal advisers, then the Court vv ill not compel tho produc 
, ? n such a document FWmu v Xewyoih, 7 Bom L R 709 Where a 
pleader became acquainted with a Will m the course and for tho perpo^e of Ins 
professional employment, ha cannot be examined in a subsequent suit with 
reference to the Will Bailanlo v Bailal, 31 Bom L R 1016= A I R 1929 
414 

Uelevancy or necessity of the communication The Courts have not always 
1 consistent language m answering the question whether the privilege is 
mited in some way to communications necessary or material or relevant to 
gmo purpose of the consultation In Gillard v Bates, CM &W 547, the 
art observed I he test is, whether tho communic ition is necessary for the 
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12*1 

l>urp«i o of iimui* <>»» tin* prt*.-**' l»o« in uhiJi lh*» ijiurm ) 
llu t. ilnl i! mu in (if Un \ Star xi l 1 It HI i* lint th* < vUrl sVali 
m 4 win lh f ill * * ■mumiiK Ut mi« u i*' mtli hyihoeU ul to hi«nll>rn Til 
.ontid iiu* n* In intciiutt* f »r nmdii tim. In* » nu or n m*t* /< Hu <UUui i 
In Ijiu'Wv v l>ul i>f 17 How ''i Ir 1220 limit* L t It t 

* Now u limiting tli jkiIio) of tip I tw ni|ir»t<> tm K <i r« t* <Ii«. lo* 1 b> llirch rt 
to In-* uliortu) tolw n* In* Urn mill in (m ur of tli « Ii^nt, iui*l prinu|J*iy 
furhi* ntiiu nml tint tin nit »nn*> m»i /»u of ill Ui nt, unit tlirtrUro h‘* 
tru Ue, doe* it not follow from thru? tint . trrjihin^ i-nl lijr n rU rit W hi* 
nilorin > full* und. r tin *mii n i*on * I own I think not Ucm* tlnirtHroj 
tin imoinosMt) ujkjii tin « In ut to trim him m oip n »n in tfi< * llier '»«* 
of tin* th. Court mt) ju l„. from lh* pirtk-uhr* of th. tuimmiton N.<riw 
I impropru t> m «uppoMtij, th» mu j* rw»n to Ut trim..! m one can- #■* 

nu nttorm) or »t, nl nml in mtolln r n* n common iWijintnLinc. Hut wh r* 
tho clu nt t ilk* to him nl 1 irj,* n<* u frn n 1 nml not in tlm n i) of hi* prof. »ion. I 
think tin C )urt t* not uii h r tin * im obli„ itiuu* t > j,u ml such *tr< t* though in 
liiu brrn-t Of tin ittonu) In tin* Mini * i*. MninUnryll nddrd If tins ori„in , u 
principle Ik. kept ionM.mll) in mw I think it intiuot !* difficult I) *h icruiuio 
either the pnn*nl «|ii»« , tion or mi) oth« r which mil) nr»*o u[wn tin* lu id, * uf 
upon this pruicipl* whil*\.r «ithrr i* or h) the pirn umurned wm naturally 
| )0 bupportil mxo nr) to U iommtinicit.il to th. attorn.) in order to th.) car 
rime on an\ muI or pnia.-ciition in which h.» i r. lain nl,— tlmt tin nttorm) 
filmilmMoUhn ke.p **cr. t On the otln r hand wlnU-vcr in not, nor c™ 
posaibl) b) tui) man living U *uppo-i«d to Ik, nrccs-cir) for tint tinrpo t tint 
tho nltorno) i* nt liUrl), nml in nun) c.u»ri— an particular!) , I think, in the 
present ctso— the attorn.) ought to disdos. It is thu* further .1 undated h) 
Van sot* U " Nothing tint onto propirl) to th. knowItd n n of tho attorne) in 
tlef.nco of his clunta uui*o ought to U reu del I mil auppo o an unknowing 
nmn lo hmo went) deeds h) him mid ho d. livers them nil ui In; .nltorno) 10 
-on wlm.ll ivi.ro relnluc lo suit he looks them our nml Inn s not li iilf of them 
'l, ln , tlicato I miprJiuid tho nllorm > m not compellable to di-closo llio 
Jonwnta ofnnjo.itohlieao.loo.U n, ilhnr Jo I think il necessary nml I 
Ilu.il llio Court must 111 llino.no lioa.Ui fid lirst th it what came to this mins 
Lnoiilpiico run* not nonpar tr) to his clitn* a illiura nml in llio nost pluco, Ihnt 
tho client coul.l not Hunk it mewur) llio test i- therelori not whether 

1 I cfnetortlio -tnteiii. nt u nan ill) nn.css.irr or inilcrml or relornnt to the 
; ,, 1 ,, “ . „r tlio consultation but nbetlur tin. aUitenient u in ulo is n tnu I or llio 
purpose of 11.0 client to obum nilvno on tli .1 subject II ij.uoi t § 1310 

roiumumcation must bo confldcntml 1 lie moment confidence censes’ 

7 nut I /dun. ‘ pmiliLe ci isea Paul hut *1 \ Lon ten, - Swanst 191 -f” 
r inZil! v Ooslell, 1 M)l >c K 9b, 101 Letters in order to bo pmilfH 
,Vr bn iirofcs loinl comnlunimtions of i coulidenlnl chancier for tho purpose 
rirK Gardner r I.un, I, R Inch D 10 03, Oslm v 
iitJrJl fihon P 237,280 llio pmih„i issumed, of cour e tint the coinmum 
crtioil s\rc ill ado in til the intention ol conlidenmllt) II mnou % 1 lb 

ciuona noint ,s pncticill) tho simo as in Lnglanil and that jn 

'msoi o section llO of the 1 r.denoo Act .. Court may rightl) re er to 
interpreting , , own l )V II cslroiw C J and Sargent J in tho caso of 

V '/oX VhTldlnn 3 13 91.n which Chief Jnslmo Sir JI 
iffirma said Communications to bo protected by that section (1 28 ° 
Evidence Act must wo think, bo conl.dcnt.nl ” Tho word .1, «lo» " 

i a ™.rAW‘«&ssr 

section fl 120 of \ho Cvidenco Act *hows that tho communications to bo privileged 
mustbeof a confidential nature between a o be. tor and h« client 
Judges m the course of # E n?l!®w« C Sm.S } n r* 


Judges in the course oi rs ui ™“ r n »,r,hpll J n * 6 

exactly the principle followed in England m Aparte C7a»ipMi 

Cathcart, L R 5 Ch 703 Fravm v Vohan W 18 B 

See also Bursill v Tanner 1G Q B D 1 Lydl v A 

387 S C 9 App Cas 81, R v hodrtgttes > Bora L R L-- OmnW W* ^ 

Btown, 12 C 265 In Dwyer v Collin *, L R 7 Ex UQ, Baron Parke s 
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,f The pnviligo does not o'cteml to matters of crift which tho attorney knows S 126 
In an) other moms than con hdcn till communications with Ins client, though 
if he had not been empio) id is Utorno), ho probabl) would not httvo known 
them” rho ca«o of Pan! hurst v Lou. Ion, 2 Sw 191 ami Bui bill v "tinna, 

16Q B D 1 show th it when a solicitor claims tho privilege, ho mu-t state 
tho name of the client on who-o behalf ho claims it Per button J in I'tamjt v 
Mohan Singh, lb B 2bi (278) Coinmumcihons mulo to Iifc.il nlviacn in 
order to be protected h) this section must bo confidential A communication 

nmdo to a pleidcr, in order that it might bo commiinicited to tho Court is ono 
of the statements m i pi unt nml m order that a decree might bo obtained, is 
not such a communication, butj on tho contrar), is ono made expressly for tho 
purpose of di closure and express consent to tho disclosure was therefore actuall) 
gnen by client Abdul Hussein v Bibi Sona Dcta IS L R 85 

Communication, distinguished from acts , client’s conduct, Appearance 
Abode , etc 1 ho question i*, does the privilege cover onl) that knowledge of 
the it tome) which is obtained fiom hearing tho cliont s utterances or also that 
which cornea from seeing tho client’s act*’ The question has givon mo to a 
difference of opinion more apparent than real It is sometimes discussed is f 
the word ‘communications * was «s)non)mous with ‘ utterances of words” 
that is, those who favour its largest answer repudiate tho limits of tho word 
“ communications ” as if it included no more than “ utterances’ , and )et it it. 
of cour e conceivable that an act oi a bodil) condition may bo a oluntaril) 
disclosed and wilhngl) made known to the attorue) by tho client without any 
utterance of words Tho problem is ul&o sometimes discussed, from the point 
of view of the attorno), as involving the inquiry whither tho privileged 
Knowledge of the a Horn ov is restricted to that which ho obtains by tho senso 
of hearing onl), or includes also that which ho learnt by Hung, and this mode 
of statement corresponds more closel) to tho distinction between utterances and 
n ct3 of the client IVigmoic § 2300 In Hobson v hemp, 5 E»p 52, 55 Lord 
Elknboiough, L C J sud “flio act (of destro)ing a power of nttornoy) 
cannot be stripped of tho confidence and communication ns an attorno), tho 
witness then acting in that character One sense is as privileged a3 another 
He cannot he *aid to be privileged as to what ho hears hut not to what 
no sees, wlieie tho knowledge ncqmred as to liotli has been derived from 
ni3 situation as an attorney ” But m Orcenourjh a GaA ell, 1 Myl A K 98, 

104, Lord Chancellor Biougham «aid “(I ho privilego docs not exist) whero 
there could not ho said, in any correctness of speed), to be a communication at 
f u 13 Av ^ ere for instance, a fact, something that was done, becamo known 
to him from his having been brought to a certain place by the circumstance of 
ms being attorney hut of which fict any other man if then would havo been 
equally cognisant * Similarly m firon n \ bbrlcr, 1 H & N 730, PollocJ 
t B said "A legal adviser may give eudence of a fact which is patent to 
ms senses" Martin B said ‘ With respect to mutters which the counsel sees 
with his e)es, he cannot refuse to answer” Buljei J in Ins trials atiVisi 
/ nus . 281, sud ‘The privilege does not cover n fact of his own 
Knowledge and of which ho might havo had knowledge without being 
counsel or attorney m tho cause, a*, suppose him witness to a deed 
produced in the cause, he ‘•hall be examined to tho tiuo time of execution, 
j®' ** the question were ibout an ctazineui a deed or a Will, ho might 
e examined as to the question whether ho had ever seen such a deed or Will, 
e might be examined as to the question whether he had over seen such deed or 
vill mother plight, for thatisafact oEhis own knowledge , but ho ought not to he 
hen?’* < ri° discover any confessions his client m i> have made to him on such 
of r j n° mar ked contrast sa>s Pi of Wigmorc ‘is between tho stitoment 
Ellenborough, m Robson v Kemp, and that of Baton Martin, in Bioion 
Just £r k can th ey he reconciled ? And is either of them consistent with 1/r 
trmh CC u 0llS0>ls distinction between a communication and an act? Iho 
'vhpn *^t e ich is right, uniter some circumst \nccs and all are harmonious, 

} e _ e n t“° proper allowance it made Lookin 0 hack at tho rcison of the privi 
to 3 th 18 SCen t0 securo the client's freedom of mind in committing his affairs 
ue attorney's knowledge It is desi 0 ncd to mllueuco him when he might 
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S 126 bo hesitating between the positive action of disclosure and tho inaction of 
secrecy 'I hero is therefore by hypothesis, always some voluntary net of dis- 
closure, — some removal of that secrecy ninth would otherwise have exited 
as between tho client and tho attorney On tho one hand, then, those data 

which would lm\o como to the attorney’s notice in any event, ho mere obaer 
ration, without any notion on the client’s part — such ns tho colour of hia hat 
or tho pattern of his vhoo — uid thos data which become known by such acts 
is tho client would ordinarily have done in any event, without any purpose of 
communicating tlu in to the attorney ns his attorney as his adviser— such as 
tho sfcvlo of lus handwriting or the amount of money in tho roll of bills from 
winch lie pays lus retainer — iheso aro not any part of tlio communications of 
tho client in tho language of Lend chancellor Brougham and Mr Justice 
Duller they aro ‘facts of which any other man if there, would have been equally 
cognizant.’ On the other hand almost any act, done by tho client in the sight 
of tho attorney and during the consultaion mnv conceivably bo done by the 
client as tho subject of a communication, and tho only question will be whether, 
in the circumstances of tho case it was intended to bo done as such The 
client, supposedly may mnko a specimen of his handwriting for tho attorney’s 
information or may exhibit an identifying scar or may show a secret token 
If any of these acts me done as part of n communication to tho attorney, and 
if further the communication is intended to be confidential, tho privilege comes 
into play Ordinarily then it is true ns Chief Baran Pollock said that a 
legal adviser may give evidence of a fact which is patent to his senses’, that i* 
of anything which he either secs or even hears, so far as it is otherwise patent,— 
in other words, is not the subject of an express disclosure Yet, in a given 
case, any of these things may be committed to the attorney in such a way as 
to be within the privilege It is to be noted, however, that many such acts 
which thus become the subject of a communication may still not be confiden 
tially committed to the attorney and thus be not privileged Obviously no 
fixed form of rule cm be s nted for the present application of the principle 
In the ordinary case it is only the expressed communications of the client that 
will be privileged ” Wtgmot e § 2300 For the purposes of section 126 of 
the Evidence Act it is immaterial whether the communication which is sought 
to be protected was verbal that is to say, byword of mouth, or by demonstration 
In a suit for the revocation of a patent in which the question for decision was 
the formation and process of working of a stove owned and used by the 
defendant the plaintiff tendered m evidence a vakil who had been employed by 
the defendant in some previous proceedings and had, m the course and for tho 
purpose of his emplovment, visited the defendants premises at the latter’s 
invitation in order to make himself acquainted with the working of the stove 
Held that the knowledge acquired by the vakil as to the formation and process 
of working of the tove amounted to a communication made to him by his client 
in the course and for tho purpose of his <*mplo> ment and that therefore, his 
evidence was admissible under section 120 of the Evidence Act Oopt Lai v 
Lalchpat Rat, 44 In d Cas 005 = 16 A L J 987 

No adverse reference from claims of Privilege If a client party cl ums 
tho privilege no inference should be drawn against him as to the unfavourable 
nature of the information sought Ter Lord Chelmsford in Wentworth v 
Lloud 10 H L C 591 , Powell Ev 233 Wtqmore § 2322 Weston v Peary 
Mohan 40 C 898 (919) Dulhm v Haranandan, 20 C W N 617 P C What 
ever the reasoning may be for other privilege* it is plain that here the drawing 
of such an inference would virtually disclose the communication and it is this 
very disclosure against which the privilege protects Wtgmore § 2322 

Judge to determine the privilege The claim of privilege being made, 
the tn il Judge detenmnes whether the tacts justify the allowance of the claim 
This follows from the genenl principles of the judicial function Its application 
is usually of no difficulty except sometimes in determining what weight to 
give to the party s oath in answering a bill of discovery Wtgmore § 2322 
Ordinarily an attorney s statement that i document is privileged is sufficient 
I olant v boycr, 13 C B 231 But in Lgcll v Kennedy, L R 27 Gh D 1,21, 



JOINT ATTORNEY 


lr* 


Cotton L J said 'The Court mu-4 be sati-hed, clearly siti*-fied, eitlur from 
admissions or from other documents, that tiro oath of the d«And uit b\ which 
he claim* bis probation eannot be re illj avail ible for tbo purpo o for which 
it is put forward ” lYigmoro § 2S2S 


Thud person over hearing Tho law provides subject ivo freedom from 
client by assuring him of exception from it* prii « * of disclosure igunstlum 
^elf or the ittorney or their agents of communication lhi* mm.li, but not i 
whit more, is necessary for the mitutemnco of the pmihge Shim tho im ms 
of preserving secrecy of co nmuniuation ire entm.lv m tin clunt’s haniK tnd 
since the privilege is a ilerogition from tho general t» stunonnl diwj and diould 
be strictly construed, it would be improper to ixUml its prohibition to thirl 
persons who obtain knowledge of the oommuiucitions Ono who o\t rlu. irs 
the communication whether with or without tho clients knowledge is not 
within the protection of the pmikge The simo rulo ou{,ht to applj to ono 
who surruptitiously reads or obtuns possession of i document in original or 
copy Wiqmoie § 2326 

Joint interest— No privilege 'No privilege attaches to communications 

between solicitor and client as agunst persons h wing n joint interest with tho 
client in the subject-matter of tho communication— c q, as between partners 
(Re Pickering 25 Ch D 247, Qourawl v Edison 59 L T 813) , director* and 
shareholders (Gomawf v Edison snpia, Woodhomc v W 30 f L R 559) , 
trustee and cestui que trust {Talbot v Marshfield 2 Dr AS 510 , Ro Mis on, 
22 Ch D 609, Re Portletlncaitc 35 Ch D 722,) even though tho pirtv resisting 
production has paid for the communication (Bacon v Dicon 31 L T 319), 
lessor and lessee as to production of the lenso (Doe v Thomas, 9 13 A (’ 289), 
reversioner and tenant for life ns to common title (Doc v Date 3Q N 009), 
two persons stating a case for their joint benoht (J O v Boksla/ 2 J AW 
291) or a husband and wifo who nro only collusnoly in contc *t (P\)ul v Do 
Ponies 5 Jur N S 993 aliter if tho contest is genuine) Nor doos an\ 
privilege attach as between joint claimants under tho same client— e g , between 
claimants under a testator as to communications between tho lattor and his 
solicitor (Russell v Jacl son 9 Hare, 387) But whero communic itions rolato 
to matters outside tho joint interest, Miov are privileged oven us against i person 
bearing the expense of the communications— c g communications botwe i n a 
pUmtili corporation and its solicitors, as ngainst a dofendant rntopajer as to 
matters not connected with the rates (Jf of Bnslol v Cox, 26 Ch D 078), 
or between a trustee ind bis solicitor ns against tbo cestui quo trust whero tho 
communication is not made for tho former s guidance in the trust but to cnablo 
nun to resist litigation by the latter (Thomas v Secy of State, 18 W R 312) In 
cases of joint interest it is sufficient, as ag unst third persons if ono only of 
the interested parties claim privilege (Kenton v Chaplin, 19 L T P C 371 , 
v Phillips 10 Q B D 465 , Rochefoucauld v Bouslcad, 65 L J Cli 
<94)— Ph,p Ev 3 r( i Ed p | 7 g Where the consultation was had by several 
clients jointly, tho waiver should be joint for joint statements, and neither 
could waive for the disclosure of the other's statements , jet neither should 
w able to obstruct the other in the disclosure of tbo latter s own statements 

L R 897 § 2328 Ll ™ ° n Attorne 'l’ 84 Intl ClS 353 ( F B Bom 


« . Joint Attorney I boro may be a relation, not of an absolute confidence 
he chief instance occurs when the same attorney acts for two parties having 

* common interest, and eich party communicates with him Hero the commu 
“•cations are clearly privileged from dtsclosuio at the instance of third persons 
let they are not privileged in i controversy between two original parties, 
* n ,h 3 'nhch as the common interest and employment forbade concealment by 
>uaer from the other Wiamorc § 2312 , Baugh v Crodockc 1 M A R l Hi 

* er rj/v Smith 9 AL A W &>l , In re an Attorney 84 Ind Cas 351 (I 

U It 837 But if a solicitor be emplojcd for two parties as for nmijr t&f 
ana mortgagee and peruse on behalf of the former his abstracts of the I ilf/i, f/« 
cannot, a 9 against him disclose thur contents (Doe v Walktns. ,} 1%%, % C 
*-l),aud where a professional man was engaged b> vendor and pU/i (,w t «■ 


126 . 



1254 


THE INDIAN EVIDENCE ACT 


S 126 


prepare the deeds Hid the drift convoyince wes confidentially deposited itith 
him by both parties it was held th it ho could not produce it at the trial again t 
the interest of the purchaser’s devisees though with the consent of the vendor 
Doe v Seaton 2 A A E 171 Where two persons, having a dispute about a 
claim made by one of them upon the other went together to a solicitor, when 
°t? e ^” eni wade a statement and instructed the solicitor to write i letter to i 
third part} on the subject of the claim, — it was held that in a subsequent 
action between the %e two persons both the statement and the letter wete admis 
sihle in evidence Shore v Bcdfoid, 5 M & Gr 271 Griffith v Danes 
5 B & Ad 502 In all these eases the question would seem to he, was the 
communications made by the party to the witnesses in the character of his 
exclusive solicitor ? If it was the bond of secrecy is imposed upon the witness 
if it waB not the communication will not be privileged Perry's Snutlh 9 
M AW 682 Raynottv Sprye, 10 Beav 51, Taylor § 926 A communication 
to the opposing p irty s attorney, as such is clearly without the privilege, since 
no confidence is reposed, nor if reposed, could be accepted Wtgmote § 231^ , 
see also Memon v Abdul Karim 3 B 91 Marston v Downes 6 C & P 381 
Ripons Davies 2 Nev A AI 310, Dnsuorth v Wilding (1900) 2 Ch 315 , 
H v it cry, 8 C A P 596, 598 

Time of consultation Ihe privilege exists not for the sake of the legal 
profession in general but for the sake of clients needing 1 egal advice It 
therefore assumes that the relation of client and adviser has been formed (or 
is forming) for a particular person as client i e communications are pro- 
tected not merely when the person consulted is a professional legal adviser, 
but when the person consulting is seeking the benefit of that relation Hence 
\ communication to an attorney 13 without the privilege if made before the 
relation was entered into or after it was ended Wtgmote § 2304 Grcenough 
v Qaskdl, 1 Alyl A K 101 An interesting question, however arises when 
the communication is made pending negotiations for the retainer Hero it 
would seem plain bj reason of the privilege that since the would be client 
cannot certainly predict the attornej s nccpptuice of the einplojment, the 
former niu*t bo protected in hia prelimm iry statements when making tho 
overtures, even if the overture bo refused It would further be immatonil 
tint the refusal was duo to a di-ngreement as to fees and to the clients’ own 
Withdr nvat by reason of tho fee demanded for upon none of these matters 
could ho predict the result until the preliminary **tatcinent has been made. 
OUmousI), too if the returner is accepted the privilege covers the prelmunat} 
statement II igmorc § 2304 

Any advice given by him Iso legal adviser is permitted whether during 
or after the termination of his employment as such unless with his clients 
expre-s consent to disclo c anv advice given bj him to his client during in 
tho course and for the purpose of such einplojment Steph Dig Ev art 115 
not only communications made to an attornej but any advice given bj 
him to Ins client is al o privileged T h it the attornej 's communications to 
the client an lho within the privilege was always a^umed m tho cirlipr 
ci«c« and h w seldom been brought into question ihe reason for it is not 
iny di sign for securing the attornej s freedom of expression but the neces it) 
of pn Vcwtin 0 the u-o of his statement 3 as tdmis ion of tho client or as leading 
to inferences of the tenor of the clients communications although 1,1 
this litter n poet, being In irsaj statements they could seldom be uvula bit* 
nt all 1 1 igmorc & 2320 

Pronso ( 1 )— Communications in furtherance of any illegal purpose Pro- 
fc atonal comtnunic itions are not privileged when such communications an’ 
f«,r an unlawful purpo e hiving for their obj ct the commission of a crime 
I hui tin} partake of the n iture of a conspiracy or attempted con»piricj, a» 4 ' 
u is not only lawful to divulge such commumc utona but under certain cir 
cum tine a it mi„ht become the dut) of the attornej to do o Tho inbre U 
of public tusiico require that no sur h shield from merited exposure shit* "" 
inUqtowl to protect » pirson who tikes coun cl how ho can nfclj coinnn 
a crime / tvd* v lu/i lUtuie a7 Mi Ch G9 Afononr no such tnterpfW'- 
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fnlL within the just scope of the relation between legal adviser and client 
The case of William v Qu*>btada Fly etc Co, (1895) 2 Ch 751 was considered 
one of unusual grivity uid importance, and Keleicich J, in delivering the 
opinion of thu Court slid “It is of the highest importance in the first pi ice 
that the rule as to privilege of protection from production to an opponent of 
those communications which pass between a litigant or an expected or possible 
litigant, and hi3 solicitor should not be in any way departed from However 
h irdl> the rule may operate in soin° case 3 long experience has shown that 
«t is essential to the due admimstrition of Justus that the privilege should be 
uphed On the other hand, where there is my thm 0 of an underhand nature, 
M approaching to fraud, especially m commercial m itters, where there should 
be the veriest good aith the whole tAns action should be ripped up and dis 
closed ^in all its nikedness to the light of the Co irt It is no part of the 
lawyer’s duty to advise his clients m whit manner they may commit crime 
or fraud with impunity, hence, the privilege does not extend to coinmum 
cations mule in further mod of orospective criinuiil aot> If the witness is 
employed as an attorney in any unlawful oi wicked let hi-, duty to the public 
obliges hnn to disclose it No pnvite obligations cm dispense with that 
universal one which lies on every member of society to disclose every design 
which may be formed contriry to the laws of society to destroy the public 
welfare, Annesley v Lord Anqlesea 17 How St Tr 1229 (1240) In Gatl side 
v Outram, 3 Jur N S 39, So IV Pageuood V C said there can bo no 
confidence in iniquitous secret ” In Russel v Jackson 9 H ire 392, Turnei 
k J said ' I am very much disposed to think that the existence of an illegal 
purpose would prevent any privilege attaching to the communications Where 
? t0r 13 n P nrt y t0 a fraud, no puvdege attaches to the communications 
with him upon the subject, because the contriving of a fraud is no pirt of 
his duty is solicitor anil I think it can as little bo said that it is part of 
the duty of a solicitor to advise Ins client as to the means of evading the law 
h * 1 ?” Y %r ^ Fape Wood V C said I should first beg leave to consider 
whether an attorney may be examined to any matter which comes to Ins know 
ledge as an attorney If he is employed as an attorney in any unlawful or 
wicked net, his duty to the public obliges him to disclose it No private obli 
gluons can dispense with that universil one winch lies on every member of 
j 0 s °ciety, to discover every design, which m ly be formed contrary to the 
«" wa . of too society, to distioy the public welfare For this reason, 1 appro 
end that, if a secret winch is contrary to the public good -such as n design 
o commit treason murder or perjury —comes to the knowledge of an attornej , 
w ' cluse "herohe is concerned, the obligation to the public must dispense 
with the private obligation to tho client 

"But tho difficulty has been to define the bound ines of this limitation It 
as not always bien kept in mind that the privilege, m its very fundament iK 
presupposes vvhnt Bcnthiim so dristically censured, — the furnishing of legal 
if cu fP' l f ) f Q client, is well as to the worthy one t c to n client who, 

tho law were duly enforced would lose in th*» litigation How, then, can tho 
** )' P l \ e S® continue to exist at all if any exception is to bo made by which the 
lances of the guilty are to be disclosed ? It is possible, of course, to take 
crely the practical point of view, nnd to declare tint tho privilege mu t 
least cease to be a cloak for criminal conspiracy regardle-s of its logic, 

/J t0 contn ' e arbitrary limit for this exception But it seems Inrdly 
eccssiry thus to do violence to the theory of tho privilege looking at the re nous 
policy upon which it rests they appear by their natural limits to eml with 
on! conc ^ u,|0n They predicate the need of confidence on the part not 
mrt 0t i\ niurod P crs °m but also of those who, being already wrongdoers m 
lhi 3 ° r n t * lc,r cause, are seeking legal advice smtablo for their plight, 
suc ^ 1 per-ons may legitimately bo protected wrongdotrs 
sena 1 n ma ^ ^avo been, bee iu o tho element of wrong 13 not llw ly s found 
I ratal from an clement of right, because, even when it is, a legal ndviv-r 
nn ?P r0 l K ‘ r *5 he employed to obtain tho be~t available or lawful terms of 
ihe in " m * rp<3 > am » hecauso the legil advi'-er must not habitually Ik. pi iced in 
position of m informer But the e rca ons all cca e to operate at a certain 
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S. 126 point, namely, where the desired advice refers not to prior wrongdoing, bat to 
luture wrong doing From tint point onwards, no protection is called for bj 
any of these considerations Upon this much there h is been a fair consents 
among all who have declared themselves upon the subject. .But certain minor 
points of detail still remain, if a practical rule for disclosure is to be settled 
upon (1) Must not the advice be sought fora knowingly unlawful end? U) 
Must not that unlawfulness be either a crime or civil wrong involving a moral 
turpitude ? (B) Must not the attorney h ive so f ir abandoned his professional 
attitude as to have become, by assent to the design, a partaker m the clients 
intended wrong ? Wtgmore § 2298 lhe law on the subject is thus hud down 
by bt orison J in Coieney v lannahxll J,Hill N Y 33, 35, 41 ‘It is the 
privilege of one who is charged with a wrong, either public or private, to speak 
unreservedly with his counsel in preparing for Ins defence, but he should not 
be allowed to stop the mouth of one who was present when the wrong was done, 
upon the allegation that he was retained as a counsel to see, or aid m the 
transaction Indeed, I think there can be no such relation is that of attorney 
and client, either m the commission of a crime, or the doing of a wrong by 
force or fraud to an individual lhe privileged relation ot Utorney and 
client can only exist for lawful uid honest purposes ifow if the plaiutiu 
consulted counsel beforehand as to the means, the expediency, or consequences 
of committing such a fraud, his communications m ly perhaps, be privileged, 
and they are clearly so, as to what he may have said to counsel since the wrong 
was done But the attorney may, I think, bo required to disclose whatever act 
was done in his presence towards the pcrpetr mon of the fraud One who is 
charged with having done an injury to another either in his person, his 
fime or his property, may freely communicate with his counsel, without the 
danger of having his confidence betrayed through any legal agency But when 
he is not disclosing what his alreidy happened, but is actu illy ong iged m 
committing the wrong, he cm hive no privileged witness ' In Annesley v 
Earl of Angles ca, 17 H.ow fet lr 1220 Mounlency ii said A. man (without 
any natural c til to it) promotes a prosecution igain t another for a capital 
offence, ho is desirous and determined, at all events, to get him hanged, ho 
retains an attorney to carry on the prosecution, and makes such a declaration to 
him as I have before mentioned (the meaning and intention of which, if the 
attorney butli common understanding about him, it is impossible ho should 
mistake) , ho happens to bo too honest a man to engage in such an affair , ho 
declines the prosecution, but he must never discover this declaration, becauso 
ho was retained as attorney This prosecutor applies in the same manner to a 
second, a third, and so on, who still refuse, but are still to keep this mviolibly 
secret At last, ho finds mi attorney wicked enough to c irry his miquitiou 3 
schemo into oxocution And after all, nono of tfieao persons ire to lie admitted 
to provo this mordcc either to bring the guilty party to condign punish 
menl, or to prevent tho evd consequences of Ins crmio with regard to 
civil property Is this law? Is this reason ? I think it is absolutely contrary 
to both * 

“Lookmgnt the reason a for tho privilege, siys Prof Wtgmore, "and constm 
mg it as strictly as possible, thohr»t ofthoabjvo three, questions should be answered 
m the affirmative, but tho second and the third in tho negative. Tho decisions 
npperently reach this general result except in the second respect, where there i* 
an inclination to mark the lino at cruno and civil fr lud , yet it is difficult to see 
how the law can prelect a deliberate plan to defy tho law and oust another 
person of his rights, whatever the preciso nature of those rights may be-* 

J I't jmore 2203- In this section also tho word 'illeg il has been substituted for 
tho word "emmn il by 8. 10 of the Indian Fvidenco Act Amendment Act 
(Will of 1872), see also Austell v fiction, 9 Haro 329, Kelly v Jackson 
13 Ir hq R. 129, Taylor § 912 

Statements and communications rigardmg tho commission of a criai® 
already committed, made by tho party who committed it to an attorney, con 
suited as such, are privileged communication* whether a fes has or has not 
been paid and wiictlur a pro?*cunon or litigation is pending or not. Tnn 
qut non nil raised in tho Uuite-d State* Supreme Court in llexander v hmw 
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States 138 U S 353, which was a trill for munler of a partner, and reliance S 12S 
was placed on a leading English case (Reg y Cox, L RUB D 153) as 
holding the doctrine that where a communication is made to counsel in 
furtherance of a scheme to commit a crime, the client is not entitled to the 
privilege “This ca e, however” said J/r Justice Brown “is clearly distin- 
guishable from the one under consideration in the fact that the solicitor wa3 
consulted with regard to a scheme to defraud, for which his clients were 
sub equentlj indicted and tried and the testimony wa9 offered upon that trial, 
while m this case the consultation was had after the crime was committed, 
and was offered in ewdence as an admission tending to show that the defendant 
wa3 concerned in the crime or rather is a statement contradictory to one he 
had made upon the stand Had he been indicted and tried for i fraudulent 
disposition of his partners property, the case of Req v Co xe would have been 
an authority m favour of admitting bis testimony, but we think the rule 
announced m that ca © should be limited to cases where the party is tried for 
the crime in further nice of which the communication was made ’ Vide illuslra 
boas (a) and (b) So the pnvileg mentioned in this section is subject to the 
limitation that no Court can be called upon to protect communications which 
are in themselves part of criminal or unlawful proceedings Bultnant \ ■itt 
Qeneial for Viclona (1901) A G 190 So this privilege cannot be claimed 
where the consultation with the attorney was for the purpose of raising money 
on a forged Will R v Aten/, 8 G A P 59G , see also Rolhuell \ King 3 
bwaii b t 221 note R v frirbey 2 C A K 313, R v Jlayuood, 2 C A It 
->1, R v Jones 1 Dn Cr 100 bo a solicitor is not privileged when lie acts 
os _particeps trimints, Rei/nctl v Sptye, 10 Beav 51 50 But m Follet v 
Jeffreyes, 1 Sim N S 3, 17 Lord Cranuotth V C held communications res 
peeling an attempt to dispose of property in evasion of creditors, privileged 
In Charlton y Coombs, 32 L J Ch N b 284, it was held that an attorney need 
not be privy to the fraud in Older that the privilege should ©ea«e See also 
K v Downer 14 Cox 480 Williams y Quebrada Ry (1895) 2 Ch 751, R v 
t^ox and UntUon L R 14 Q, B D 153, 104 , Postle the icaite v Rid man L R 
oo Ui D 722, 724 Communications made with a view to carry out a fraud are 
not privileged ORousIe v Daibishirc, (1920) A C 581 
1{r Proviso (2) This proviso is based upon the following observation of Sir 
I age Wood V C, “No private obligations can dispense with that universal 
one which lies on every member of the society to discover ev«ry design, which 
p y be formed contrary to the laws of society, to destroy the public welfare 
or this reason, I apprehend that, if a secret which is contrary to the public 
? 0(l ~-such as a design to commit treason, murder or perjury — comes to the 
nowiedge of an attorney, even in a cause where he is concerned, the obliga 
Vi(lej//K< nlu dispense with the private obligation to the client” 

will " on P tt *®dGations which are privileged — Cases A solicitor is not at liberty 
Thi om 113 c l lent ’ 8 express consent, to disclose the matter of the employment 
al rf on P r °tects from publicity not merely the details of the business, but 
enm ,k3 general purpose, unless it be shown aliunde that such business or the 
„ n min ' lnica ti on made m respect of it falls within proviso (1) or (2) Where in 
coirm etVleW between a solicitor and his client a third person in his client s 
profo 1 ^ ma ^ e3 a statement to him in the course and for the purpose of his 
nairi i em Ploy men t, the solicitor is not privileged from disclosing the 
(;„l 6 the person making the statement, unless the name was made the 
choruu °* a "Pecial confidence, ind it was stipulated by or on behalf of his 
18 lt ora ** wla not to bo disclosed Framji Bhicaji y Mohunsmg Dhan Singh 
to hi A pleader is prohibited ftom disclosing my communication made 
bv hi’ 0 v m course and for the purpose of bis employment as such pleader 
volant c ,t> wl thout the cheat a express consent any such communication 
nq ,L by the pleader is inadmissible in evidence even if offered upon 

n ■“* Rato v Mating Keym L B R (1893—1900), 358 

like Com ^™*tion 3 which are not privileged A solicitor may be examined 
lu y other witness to a fact which he knew before bis retainer, that i*, 
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S 127. «w 0re »*° " afl in lus proft s-uonal characU r (Cute \ PicUrtng, 1 Vent 

197, lord SiUj nnil SelF* C ate, 10 Moil 11) or where he was made lunwU fl 
jwm to tlio trail- tthou (Dti/jin \ Smith, IN ik< 103, liaison v hemp, 
ii Lsp r >2), or where Ik h <jucitiom«l a* to u coll ikral fut ninth ho mulit hive 
Known without bung ontru to«l iw tlio ‘•oliutor in tlio cause Hull A /* 26/ 
An attorney may prove Iih cliuits handwriting though the knowlcdgo na* 
obtmnul from wttnr-suig hid execution of tlio bail bond in tlui action Jlurd v 
Muring, 1C ik 1* 172 If he is a -ub-cribing witness to a deal ho nil} lie 
examined concerning tlio execution Doe v hnirtuit 2 Cowp 81G Where a 
prisoner being in custodv on a charge of forgery wrote a letter to it person, 
desiring him to ask Mr G or any othc» solicitor whether tlio mmishmcnt of 
forging n bill is the tunic where tlio names of the partied are entirely hclltiou 9 
ns where tho mines nro tho-o of real per ona, it w is la M th it Ins later w is not 
n privileged communication It v Ureuer, (, C, A 1* hit A solicitor conduct- 
ing a cause lu Court mn> lie t llled as a witness by tho opposite side ami 
isked who employs linn, in order to shew tho real party, and so let in Ins 
decliritions Let”/ v Pojx M AM in, Itnurl on Cimtet, pp 23W 2311 
1 ho privilege is also confined to communications to the solicitor m lus chiraOer 
of solicitor, anil therefore a coininumcition undo to him or a question ashed 
him by his client, not for tho purpose of getting hn legal advice, but to obtain 
information as to a muter of fact is not privileged \s where a client ashed 
hia attorney whether he could svfcly attend n meeting of Ins creditor- called 
on tho attorney a suggestion- and tlic attorney id v i-cd him to remit n nt hi3 
ofhco for tho present, and ho accordingly remained tliore two hours to avoid 
being arrested, it was held that tho attorney im„Iit prove all tin so facts, in 
order to shew an act of bankruptcy, in an action by his clients assignees 
Brainucll v Luca « 2 12 A C TH Jins* Ci ones 234 2 A plcider cannot claim 
privilege under this section from disclosing a statement made to him by a person, 
if the same was not undo to Inin in tho course and for the purpose of his 
employment as a plcider, and tlio fact that the pleader has been acting as a 
profession d adviser to the pmly makes no difference hmpern v Data Dhatma 

4 Bom L R 1G0 ibis section has no ipphcation when the statement made 
by a client to Ins solicitor was not inndo m confidence, but for tho purpose of 
communication Fmpei or \ Mamie, 5 Bom L It 122 A communication to an 
attorney to be privileged must bo a of a confidential or private n Uure Sui li a 
communication made in the presence and he iring of the opposite party or made 
to the nttorney not exclusively m Ins cli iracter as lUorney of the partV making 
U but addressed to him dso as attorney of the opposite party vs not pmileged 
Menton Hajee v Moulin Abdul 2 B 91 Section 12b of the Evidence Acl deds 
with professional communic itions Where one defendant had written a letter 
to a co defendant and the document came into the hands of the plaintiff, it was 
held that there was i o rule relating lo privileged communications preventing 
its production in evidence Paicheappav Ma U L B R (1872 — 1892) 412 

127 The piousions of section 12G shill apply to intei- 

Section 126 to apply P‘ efeis > 1nd , t! , ie cleits 01 sonants of 
to interpreters etc uiinstGiS, plcadcis, sttoincjS and vakils 

Principle It has never been queslioned that the privilege protects coin 
munications to the nttorney s clerks and lus other agents for rendering services 
Taylor v Filter 2 C & P 19"», Bowman y Norton 5 C &P 17 7,Lyetlv 1 
Kennedy L R 27 Ch D 1 (19) The assistance of these agents being indis 
pen si bln to his work and the communications of the client being often neces- 
sarily committed to them by the a orney or by the client himself, the privilege 
must include ail the persons who aa as attorney s agents Wigmore § 2301 « 

Scope of the section The privilege is applicable to a person acting m the t 
capacity of mi attorney and apparently to au attorney sclerk Londberger v Gorham 

5 Cal 450 , (Am) Gtbley v TI affle 16 N \ 180 183 So where a communication i3 
made to a pleader’sclerkheisnot at liberty to disclose the communication Though 

a communication contained in nleitcr is not addressed to a pleader direct bullohis ,i 
clerk, this section extends to such a communication, the same confidential { 
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character tint attichea toacommuntctfion to a pleader under ■> 12b Kame'-huar S 4 128 
v AmanuiuUa t 26 C 53=2 C W N 019 lho evidence of the ndvoeito s» clerk 
aLo ma Imissible. 1 Sxuhj 1 [ya U \ Sun Singh U L K (1S97 19UI), Vol 
11,303. la ibku>Ptwia\ Queen Empress 2'» C 7ob> it was ht Ul thit com 
municattons to a nuikteirs dork is iUo privileged But tho pmilogo dot ^ not 
extern! to a mere student it I m m the attorney & othee nor the nttornen a clerk 
although the cheat supposed ho tvi' m Utorney Lames \ Hams, 7 
Cush 576 

128 If any party to a suit gtveb ewduico therein, it ht* 
own m^tuioe oi otherwise, he shill not ho 
Privilege not w u\ed deemed to h i\ o consented thereby to such 
dence° imteerms evl disclosure is i& mentioned m section 120 , 
md, if any puty to a hint oi piotouhng 
calls any such buiu>tu, pWidei*, attorney oi vakil as a witness 
he shall be deemed to hau consented to such distlosuio only if 
he questions such bmistci, ittoiney, oi % ikil on m itteis wlueb, 
but for biicli question, he would not be at libeity to disclose 

Pnvilege 1 ho privih^o mentioned m section 120 is di synod to si euro 
the client a confidence in tho sccrcc> of his communications , bunco tlio privilege 
is not violated by receiving such disclosures ns the cli nt by lus own will 
permits to bo mude, So in respect of this privilege it Ims always boon ricog 
mzoil tint a waiver nny bo made Captain liaillio s Inal, 21 How ht lr 1, Jll 
*>60,480 Merle v Moote, Ity &, Mo 390 Now tbo question is whit constitute* 
a waiver by implication? Judiciil decision gives no clear answer to the 
question In iUcuhn s if, regard must be h ul to tlio double < Ionian is Unit urn 
predicted in every waiver, i c not only the element of unwind intention, but 
also tlio element of furness mil consistency A privileged piraou would 
seldom be found to waive, if bis intention not to ibandon could alono control 
tho situation There is nlw lys dso tho obpctivo consideration that when Ins 
conduct touches i certain point of disclosure fairness riquius that this imnm 
tuty shall eras' 1 , whether ho intended tli it result or not Ho e uwiot bu allowed, 
titer disclosing as much as ho pie isos, to withhold tho remainder Ho may 
elect to withhold or to disclose, but ifter a urtiin point, his clccliou must 
remain final IVigmare § 2327 

Scope of the section Under s 21 of Act II of 18 n, a party who-avn 
valence m a suit it his own instance w is deemed to h ivo w uud his privilege, 

*° ^ nvc con&cnu d to disclosure by his professional adviser of any relevant 
utter which the profc'sional adviser would, but for such pnvilige, bo bound 
disclose Cun Eo 161 Under tho present Act tho client’s oil* r of his own 
suniony m the cuisc it large is not i waiver, for tho purpose either of cross 
**uninin 0 him to the communications or of calling tlio attorney to prove 
ncm i , olherwibo tho privilege of consultation would bo cxtrcised only at the 
Penalty of closing tho client’s own mouth on the si md lho uliont s olh r of 
•3 own testimony as to ^pccifie facts about which ho his happen* d to com 
unicita with tho attorney is not a w uver IVtjmutc § 2 127 , Doolnr Jha v 

13 \V It 31U lho client’s offer of Urn iliormys l* tunony in tlio c tuwt 
1 1 ll jgo *3 not i waiver so far as the Utorney a knowlcdgu has lut ii ncquiud 
ag m ordin iry witness But thu client's offer of his nttormy’a l*s(i 
oli ;y M 10 specific communication to tho attornoy is a wnivir as (o all 
ucr communications to tho ittorney on the simo m liter, for lho privil* go 
secret consultation is intended only as m incidental nn ms of dcfcnc*, md not 

indepcndant means of attack, and to use it in lho Litter tharaeu r is 
oaiuipH it m i he former So also a client’s offer of Ins own or his attorn* y» 

f*V*. W0r ^ w 3 12b w is inserted b> the Indim Evidence Act Vmcml 
njtut Vet (lb of 1872), h. lu 


1200 


THE INDIAN EVIDENCE ACT 


S 129, testimony ns to n part of my communication to the attorney is a waiver 
to the whole of tlmt communication, on tlio analogy of the principle of complete 
neas If igmoie § 2 127 , Paylor § 027, seo aI«o 1 Ic Donnell v Conry, 1843, 
Ir Cir Rep 807 Once the privilege 13 waned, the waiver cannot be re-called 
The evidence is made incompetent at the option of tlio client only, and if be 
elects at anj time to remove the soil from the lips of the witness, the evidence 
may ho received The bin of secrecy having been removed by the client, and 
the information having lawfully been made public, tlio right to object further 
thereto is gone Iho client cannot use the privilege both as a sword and a 
shield, to waive when it inures to his advantage and to weild when it does 
not After its public ttion no further injury can be inflicted upon the rights 
and interests, which the law w is intended to protect, and there is no further 
reason for its enforcement The nature of the information is of such a charac 
ter that when it is once divulged in legal proceedings it cannot bo again hidden 

or concealed It is then open to the consideration of entire public, and the 

privilege of forbidding its repitition is not conferred by lav? The consent, 
having been once given anti acted upon cannot be lecalled and tno client 
can never be restored to the condition which the liw from motives of public 
policy has sought to protect Bior Jones § 750 ‘There is no principle or 
authority for holding after a consent to publish such information has been 
properly given, and the evil if any consummated that the privileged per°on 
can again raise the objection The objection having been voluntarily defeated 
by the party for whose benefit it was enacted, there can be no reason for its 
continued enforcement m such case The max m of casante ralione legis ccssal 
ipsa lex is of freauent application, and is a sound rule of interpretation It scenia 
to us that this rule may properly be applied m determining the meaning of 
the word ‘waived as used in the statute, and as supporting the conclusion that 
when once waived and made effectual by publication it is waived for all time' 
McKinney v GianA Sheet etc 104 N Y 352 (Am ) Waiver in one trial is a 
wtuver va subsequent ones Sat r Janes § 756 

129 No one shall be compelled to disclose to the Couit any 
Confidential com confidential communication which has taken 
mumcation with legal place between him and In* legal professional 
advisers advisei, unless he oifeib himself ai, a witness, 

in which cabe he may be compelled to disclobe any such com- 
munications as may appear to the Couit necessary to be known 
in older to explain any evidence which he lias given, but no 
others 

Principle The privilege being for the protection of the client 111 hi» 
subjective freedom of consultation, it would plnnly bo defeited if the dis 
closure of the confidences though not compellable from the attorney, was 
still obtainable from the client Aumrdui 0 ly under the modern theory, it 
has never been doubted that the client s own testimony 13 equally privileged 
TI tginote § 2324 

Scope of the section Under the old law (1 e Act II of 1855 section 22)# 
a party to a suit who offered himself is witness w is bound to produce any 
confidential writing or correspondence that had passed between himself and 
his legal adviser lhe reason for this rule is not very ole ir ind the present 
section ibrogates it so far th it such correspondence need be produced only if it 
is necessary to explun the witness s evidence The English law at present 1 * 
identical with the rule laid down here Vinet\ Morgan L R 8 Ch App 3G1» 
Cun Ev 362 So the client is well is the attorney, may refuse to testify to com 
mumcations of the character under di cus ion, as the rule would be of no v due 
if it might be evaded by compelling the client to disclose th it which the attorney 
is bound to withhold hlale v White, 19 Kan 445 (Am ) This privilege extend* 
even to those cases where the client offers himself as 1 witness in his own behalf 
Birmingham R it E Co v II tldman, 119 Ala 547 It would bo ab uni 
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to protect professional communications, and to leave them unprotected at the § 129 
examination of the client The true Mew seems to be that communications 
which the lnwver is> precluded from disclosing the client cannot be compelled 
to disclose Inis privilege is essential to public justice, for if it did not exist, 
no man would dare to consult a professional adviser with a view to his 
defence or to the enforcement of his right Wheat Ev § 583 1 Qteenl 
Ev §§236 — 240 The rule is not limittcd in its applicition to advice given 
or opinions stated, but extends to all communications by either party, whether 
oral or documentary, properly relating to the business m hand, and to all docu- 
ments, boohs papers or instruments which may be properly used by the client 
to convey professional information of his attorney C/osbijv Bergei II Paige 
(NY) 377 On the same principle the privilege extends to a state of facts 
or a case prepared for the purpose of obtaining the advice of counsel, ami to 
the opinion of counsel based upon such statements Bio r Jones § 750 

In Mnnchei shaw Be^onji v The New Dhwmsa) / S <CW Go 4B 576, 
which was a suit for wrongful dismissal in which the defendant pleaded justi 
Station by reason of the plaintiff's mi=conduct, the defendant alleged th it the 
pi untiff while in their employment had taken sookn (i e , a percentage on 
payments made by customers) The plaintiff stated that he had done so 
with the permission of the agents who were hu official superiors He said that 
he had had a letter from them expressly allowing him to accept sookri tint 
ho lo t the original document, which in the year 1878 he hid submitted to 
counsel with a case for opinion upon matters connected with it He now pio 
uuced a translation of the document Mr Inurarity for the defendant called 
lor the production of the case submitted to counsel West J in disallowm 0 
the Production said ‘ In drawing up the Indian Evidence Act, chiefly from 
on Evidence g ir j ames Stephen plainly intended to adopt in section 
1-J the principle contended for in sections 846, 847 of the work he was con 
uensing but with this qualification not expressed at that place that if a party 
becomes a witness of his own accord he shall, if the Court requires if be made 
to disclose every thing necessary to the true comprehension of Ins testi 
mony The argument that albeit the document may not be such that the 
vourt can properly order its production as evidence yet the opposite party 
may demand a perusal of it, is I think oppo°» d to all principle If a commum 
cation is protected by its confidential chat icter it is protected in an especial 
^S^nst an adversary in litigation Here tho document which the 
S ^cd 10 Produce, is in its nature a confidential connnunic ition lhe 

Plain tin winted advice for his person il guidance in fulfilling a contract of 
service. Tho st itement which ho lud before counsel, with this view is his 
"n property in subst nice as well as form, it not being sugge ted that the 
consultation was in furtherance of any fraud I do not find it rn-cess iry to 
„ m |P el 1 disclosure of it, in order to explain the evidence given by the pi untiff 
th U I* 0 if ^sence of such necessity it would bo wrong to put pressure on 
** pi untiff It is obviously desirable that communications with professional 
would” <5 ° ou ^ k° unembarrassed by any such feirs as a contrary decision 
fn 1 S lve rise to Cunnin„ men could easily ev ide a rule which would mike 
r ^communications unsafe Truthful men would bo placed at a di advantage 
stit n' r can “ our Advice would have to be given on m umed and distorted 
in *r, nt ' un ^ cs>s litigation would thus be promoted in numberless cases 
town? an o^xet knowledge of facts would h ive enabled i counsel or solicitor 
disdo 11 m t L bud by timely warning or suggestion Lastly, a compulsory 
ci en sureo onfidenti il comtnuniciliona is «o opposed to the popular cons- 
reall\t°t n i fc P 0lnt *but it would lead to frequent filschoods as to what had 
been “ken place Tho rule of protection seems to me to be one which should 
War ♦ \ n ^ sensp > m °st fivourable to bringing professional knowledge to 
disclo« nCCtl ' P ^i on *be facts out of which le 0 al rights and obligations arise and 
^hen , u , rea ^ uud r section 129 should not be enforced in my case except 
'■ervanif lr °i »ecca->iry" Letters written by one of the defendant s 

future li ,0r t lQ P ur P<>sc of obtaining information with a view to possible 
nau'Y*™ ire not privileged even though they might, under the ctrcum 
, bo required for the use of tho defendant s solicitor Bnj>ro Das v 
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S 130. Secretary of tslale, 11 C Cu In Um facction “compelled” cannot itcan 
' sub jjoonncil * and it utrs lho worda u compelled to disclose” with reference 
to tlio wish uliu) n m in h in ottered himself ns a witness, ami mu4 refer to tonw 
force put upon tho witness after lie is in the witness box Holier hltcikh \ 
Queen 1 mutch 21 C 392 Statements of witnesses recorded for the special 
purpose of bun h shown to a U„nl adviser with n view to ascerl lining whether 
there I'i u good cau&c to go to the Court uro privileged under this section- Dufa* 
v brouiro .Id 1ml Cna 71 lho documents tor winch privilege could he 
daunt d would ho those only winch nro m tlio nature ot com mum cations fxtuoen 
the lay clients and thur professional legal advisers I his statement made by 
lho defcmhuit’s servants to thn defendant witli reftrtneo to lho subject nutter 
of lho suit muot be disclosed nt tlio request of Lho plaintilf nnd no privilege 
attach to thorn Control India S inniiw'i v Or I l* Jladuai/, J'J Bom Ij Iw 
ili-lOilml C»s 125- A I ft 1927 Bom a&7 


130 No witncbs who is not a p irty to a suit shall be 
compelled to pioduco his title deeds to any 
Production of otic properly oi any document in vu fcue, of 
i paitj 0 " lUa 4 n0t which ho holds any piopcity as plidfgu) 
oi inoitgagco oi any duo tune. at the produc- 
tion of which might toud to criminate him, unless he Ins 
agreed in writing to produce them with the person seeking 
the production of such deeds or some person through whom 
he claims 


Principle lho titlo deeds to lmd in England wero ilways n secret of 
extraordinary importance lhe landed interests it the tune of tho common law s 
formation and until recently were overwhelmingly dominant in politics nligon 
and soci d intercourse lho safety of those interests w is i paramount object 
Now, under any title system not founded on compulsory public re^ibttuion, 
the secrecy of tho title m&truim nts comes to bo i vital (if selfish) consideration 
for the occujnnts of the land 1 heir possession may be unquestioned but the 
instrument* under which they clnm an* const intiy defectivo m some import mt 
feiture A boundary miy viry a release be missing, a recitil bo incorrect,— 
a score of d dects of o ie sott or mothci might be discoverable m the chain of 
titlr But the possession and the titleare isyct unquestioned, and thus the security 
of title depends practically on preserving these dcfcctsfrom ascertainment by persons 
opposed in claim who might be only too gl id to take advantage of them It comes 
therefore to be a fund iniLntal in ixim of the domincnt class that each occupant is 
entitled to keep secret his documents of title Without thn, almost any title in 
the country might lie in jeopardy It is an absolute dem md of self interest th it 
thi ippearanec shall p v>» tor the reality Wigmoie § 2211 Those who register 
their deeds have no need for such protection then title in gcnpral stands or 
falls bv what is pubhety recorded not by whit they privately possess , and 
there is no appreci ible motive tor demanding i privilege of secrecy for th it 
which cun neither hurt nor help them Where i person holds a document, not 
his own, but subject to a hen which would be lost by lus surrender of possession, 
or owns and holds i document, such as a bill of exch inge, whose continued 
possesion is necessary for the enforcement of his rights under it, ho nnv fairly 
claim not to be compelled to surrender it for evidential purposes in litigation 
between other p vrties IVigmoie § 2211 

Production of title deeds by persons not party to a suit No witness 
who is not a p irty to a suit can be compelled to produce bis title deeds to 
any property Picketing? Noi/es, l B A C 263, tdams v Lloyd 3 IL * 

N 351, Doe v Dale 3 Q B GOO, Eyiemotd v Lgiemont, 11 Ck D lt« 
Where an attorney is culled upon, whether by subpoena duces tecum or otnrr 
wise, to produce deeds or papers belonging to bis client, who is not a party 
to the suit, the Court will inspect the documents, and pronounce upon their 
admissibility according as their production may appear to bo prejudicial or 
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not to the client, in like manner as where a w tnes3 objects as to the produc 
tion of his own title deeds Copeland v Waite, 1 Stark 95, bmyv Long, 
9 E ist 473 Reynolds v Rouley, 3 Rob La 201, Trivis v January , 3 Rob 
La 227 So, if the documents called foi are in tho hands of the agent or 
steward of a third person, or even in the bauds of the owner himself, their 
production will not be required whore in the judgment of the Court it may 
injuriouslj affect his title R v Iluntci 3 C, & P 591, Picketing v Noyes, 1 B 
& C 2G3, Roberts v Simpson, 2 Stark 203 , Doev Thomas 9 B & C 233 , Bull \ 
Loveland, 10 Pick. 9, 14, Doe v Langdon 12 Q B 711, Doe v Halford, 13 Jur 
612 Doe v Clifford, 2 C & IC 448 Kemp v King, 2 Mo & Rob 437, R v lloodby 
1 Mo &, Rob 390, Thompson v Mosely, 5 C & P 501 This extension of the 
rule, which will be more fully treated hereafter, is founded on a consideration 
of the great inconvenience anil mischief which may result to mdivuluils from 
a compulsory disclosure and collateral discussion of their titles in cases where 
not being themselves parties, the whole merits c uinot be tried Qreenl Ev 
§ 469 (n) A. Will, as well as the ttlU deeds of an estate in mortgage to the 
parly whose privilege is invoked, and the mort B i B n deed itself, would be within 
the protection The object is to protect property liy excluding tho means of 
picking holes in the document under which it is held Indeed it is not 
necessary that the deeds should be even those establishing the title They 
would be within the protection of the rule, though called for to show the 
titles defeasance Thus in a caso in wlnJi tli°> witness, an attorney, was 
required to produce a deed of assignment with a view of showing a departure 
with the interest in the property, but objected on the giound that it was the 
deed of lus client, the objection was upheld by the Court Cresuell / ob 
serving The attorney wa« hound to exercise all the couliol over it which 
the law authorised him to do Ho was fully justified in refusing to produce 
1 , or to answer any question resjiectmg it It was said that tins a as not a 
deed It was however, called for ns such , and it was intended to shew 
that tho title was no longer in the defendants' It need not be even strictly 
a deed ,— any document or paper having relation to the title would he within 
protection The document too must be one by the production of which 
lute might be capable of being affected Thus in an action of ejectment, \v hero 
mms title of the lessor of tho plain tiff was disputed the solicitor of a gentleman, 
ir ni 1 i j 51 * m treaty with him for tho purchase of tho property, hut which 
treaty had gone off was allowed to produce on behalf of the defendant, (ho 
osirict of title that had been delivered to his client, as furnishing secondary 
licence of the contents of the deed reliLin B to tho property, which the lessor 
n nH,T tuntl ^ had refused after notico to produce Doc v Langdon, 12 Q 
a D 7U, QooihitFo pp 150131 

( j ^ 10 Protection agamfel the production of the deeds would extend to all 
lie i>f>'r r * l i ,^ le,r contpnt8 R was observed by Baran Atdcnon It would 
a JTi 7 dlusory for tho law to say that t jiarty is justified in not producing 
Woid 1 ho is compellable to give jnrol evidence of its content , (lmt 

,< » | S*' e him or rather Ins client through him, merely an illusory protection 
about know tho contents of the deeds uid would lie only a round 

t | u 1 " Il > of getting from every man an opportunity of knowing (ho defects 
tlier f inn * i U> l * 10 'k°ds ‘wd titles of his estate I am clearly of ojnuion, 
doii«?°| 0> 1 * "ken a party refuses to produce a deed, and is justified in so 
/),. n °t to be compelled to give parol evidence of its contents 

v ir«feM,9U A,w Gob 

UelfiJ re ^ <xn casc3 ,n England in which the Court has taken on 
Produ , Ins Pecti on of die document, with a view to klcnnining whether its 
i Wou ‘‘* prejudicial to tho client, but thv9 course has been consi 
now u .‘‘yincttonable, md would not, according to English law, it seem* bo 

ilo ft ’'d for tho cogent reasoning advanced by MaulcJ in f olant v 
•o ox’in i " 230 •Suppose* said his Lordship “iho Tudge were found 
Pile d ”V na , Ie . document, and, upon doing so ware to say that it was not a 
k >un l V decision nn B ht be nude die subject of an argument m open 
nj C1 . i J T y exception and thus the contents of the deed might Ik. com mu 
(o ait the world ' But Professor Wujmore says. llus principle, then, 
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S 131. tlmt the disclosure of title deeds in litigation between other parties was not 
compellable appears to have been nlnnjs accepted in I nglisii Courts, coming 
down as an unquestionable tradition, and it was occasionally extended to do- 
cuments other tlmn those affecting land, though it seems ever to have been 
regarded as limited bj trial Court’s discretion ’ II iginore § 2211 see al o 
Miles v Dauson 1 Jbsp 103, Copeland v II alls, 1 Stark 93, Reed v James 
1 Stark 132 Corson \ Dubois, Hoh 239 , Roberts', Simpson 2 Stark 203, 
Harris \ Hill 3 Stark 140, R v Hunter 3C&P '591,592, Mills x Oddy 

6 C A P 728, Doe v Lang don, 12 Q 11 711 The rule appears to be the 
same in India Vide Order XVI r 0 of the Civil Procedure Code and s 162 
of the Indian Evidence Act 

Although a Witne«a cannot be asked to testify to the contents of suoh a 
document, jet he could be required to describe the deed for identification Doe v 
Chffoi d 2 0 A K 448 Pheps v Pieio 3 E i B In tin last named case, 
Wetghtma J said His privilege is oulj not to produce the in truinent for 
the purpose of disclosing its contents ’ But the partj could prove the contents 
by any other evidence available R v Uppei Boddington 8 Dorol & R 
726 Matslon v Dou nes 0 C A P 381 382, Newton \ Chaplin, 6C B 
356 367, Inn it v Sidhan 15 C L J 9 

Any document m virtue of which he holds the property as pledgee or 
mortgagee A mortgagee or a pledgee when not parties to a suit in not 
compellable to produce documents bj virtue of iv Inch they hold anj property 
as such These documents are title deeds of tins proper!} Vide Doe v Ross 

7 M AW 102 explained b} Loul Justice iwnei in Hope v Lulelell 24 L 

T Gh 694, Chichester \ 1 larq of Donegall Si L J Ch 094 Costa Rica 

Republic of v Erlanqer, 44 L J Ch 281 Tai/loi, § 45S 

Document the production of which might tend to criminate him Upon 
principles ot re won and equity, a Judge will refuse to compel either a witness or 
a party to a cause to produce any document the production of which may 
tend to criminate him I rlutalerv Nod, 1 Taunt 115 Roe v New hot! Pies s 
75 L f Jo 31, Spokes v Qrosvenoi Hotel Co (1897) 2 Q B 124 But a book 
of account cannot be withheld on the ground that it tends to incriminate him 
It is a novel, if not a somewhat startling, proposition that an officer of a 
corporation can refuse to produce its books when he is asked to account for 
propert} which has been committed to hw charge, upon the ground that the 
production of the books may tend to incriminate him If such rule were to 
prevail, it is not difficult to ^ec how a person who had once obtained posses 
sion of the books of a public or private corporUion might evade accountm 0 for 
property which had come into his possession by doing what his witness did, 
nz claiming that the pioduction of such books would incriminate hun, even 
though the production wis solely for the purpose of enabling him to refresh 
his recollection concerning questions asked him But there is no such rule* 
But the mere circumstance that the production of the document may render 
the witness liable to a civil action does not come within the protection of the 
rule Doe v Data 3 Q B 009 Taylor § 4G0 So also the priv liege does not 
extend to public documents in the official custody of the witness DtadshaW 
v Murphy, 7 C & P G12 

Unle e s he agreed in writing etc It amounts to waiver on his part 

131 No one shall be compelled to produce documents 
in his possession, which any othei peison 
Production of docu ^y 0 uld bo entitled to refuse to produce 
person having P o==es- if they weie m hi 8 possession, unless 
sion could vefu e to such last mentioned person consents to 
produce their production 

Principle This section is intended for the protection of persons who** 
title-deeds and other documents happen to bo m the hands of their attorney*. 
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stewards, e c , Falmouth \ 1/cm 4 Price, 455 In suji a case the owner's S 132 
consent is a necessary condition precedent to the production of the documents 
AW Eo 3’ 5 

Scope of the section Exunples of persons haying documents in their 
possession are agents, ittorneys trustees, mortgigees, etc , Whitley Stoles Vol 
Up 922 Is the attorney compell iblc to produce the, documents pi iced in his 
possesion by the client ? This is not a question of c impelling the disclosure 
of the attorney's knowledge he may know nothing of the contents of the 
document, nor is he asked to testify about them The answer depends upon 
the other privileges of the client irrespective, of the pri\ dege under s 126 infia 
Ihe attorney is but the agent of the client to hold the deed if the client is 
compellable to give up po^se^&ion then the attorney is , if the client is not, 
then the attorney is not. It is merely a que tton of possession and the attorney 
m thia respect is like any other agent Ihe extent of the client s obligation to 
ptoiuce must therefore be tiken as delta mining the present question It 
follows then, that when the client himself would be privileged from pioduction 
ot the document either as a part\ it common liw oi as i thud person claiming 
title, or as exempt from ‘-elf crimination the attorney having possession of the 
document ia not bound to produce I liymoie § 23CP An attorney is not 
required to pioduce vouchers of Ins client before ihe Grand Jury on i charge of 
forgery /J \ Dixon 3 Burr 1GS7 So also an attorney is not compellable to 
Pioduce the clients documents noi to piove their contents, when the client 13 
privUeged as i p lr ty j° t | le cxHse Bolhomlei, v Usborne Peake Add Cas 99 
tut, see also Lmm, v Haiclay 3 Stark IS 4 > , /ftwmv Hill, 3 Stark 140, 

Awo/n Jlyioh, 1 Mo & Roh 70, Mills v Oddi, G(MP 728 731, Doe \ llos s 
L * w lo>, 122, n v Hankvns 2C A.K 823, Doe v Seaton 2 A <L 
Datev fumy, 1 Or M & R 38 The attorney is not to produco 
->o «i, nt8 r htlt deeds nor to disclose then contents Mills v Oddi, 0 C A P 
\v r Weu-fcm v Chaplin 10 C B 3aG Hauls J said The privilege of 
Jp ' T. the book w is the same in the hands of (the attorney) as if he had 

cmVn n m 1 ,n 1,13 own hands On the other hand, if the client would bo 
Ll ion t0 P r0lluL( *» either by motion or by subpoena or by bill of discovery, 

n , lhe attorney is equ illy compellable if tho doeument is in his custody to 
Am/ 0 , 11 Ul ’der the appropn Ue procedure Peai son v Fletcher 5 Esp 90 
o V! a , n il 1 Stark 95, Coi sen v Dubois, Holt. 239 Coven v l'emplai, 

rk 29° » Lowe v Fu/ ins, 11 Price 455, Nan! mg v Houatd Ry A 'Mo Gl, 
^«!l3 7 0°B a9 »3i ) B * C 288 * Doe v Langdon, 12 Q B 711,719, Voeant v 
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ioc a witneoS shall not be excused fiom answeung any 
Witness not excused question as to any mafctei relevant to tlio 
3,11 answering on mattei in issue in any suit or m any civil 
■' nswer 01 cumiml pioceeding, upon the giound 
that tlie auswei to such question Will 
c ummato, or may tend directly or induectly to cumulate, 
s , u ™ Witness, oi that it will expose, 01 tend directly 01 la- 
' uectly to expose, such witness to a penilty oi forfeituie of 
™y hind 


■ ^ ro oi'-o Provided that no such answei, which a witness 
u 'dl he cumpelled to give, shall subject him to any arrest or 
prosecution, oi he pioved against him in any ciimuui! pro- 
ceding except a prosecution foi giv ing f ilso oviclom o liy 
5uc h answer 

H n0t ^ n v ^ph According to tlie English Law it is a satloil ruin I to , . 

“G compelled to auswer any question, the answering of ho. & 

lu9 
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S 132 , U-wdewt) to oxpo-m him ton criminal prosecution or lo promdinga for n penally, 
or for n forfeiture i \i» of an t Plate or interi rl Anno Iniclur acemvt 

(No onu is hound lo i rimmnle Iiiuim If) Anno Irurlnr S finvini ]>ro<lre (Noon? 
1-4 bound lo botri) him* !f) Uit 1 i $ 1J1 SW< Ihj / #* I rt I Jo fin/lors 
1 1W , )/«»/ v Ihw! mi 11 1 \ J10 , It v Umbet 1 Den ( C 2.(1, t irmjhlf 
JI ones In 0 M A S 191 Paul hur*t \ I futon 1 Mar lOl /'»//• v IlutUrjidd 
HI I Q II 17 ( hfstn \ II oitluj, IS ( ]{ J 19 It \ Loft! (Icortjf Got don 

21 How lr r »b», Lx rxirlr hnjnulil* I K 29 Cli 1) 2‘H It v /foyn 111 a 
S HO Upon n prim iph «»}# J/r Vaihe ' ofhuimiiit} aswt II ms of policr, 

eve r> wiliu 88 h nroteclt >1 front niiau< ring qiu lions !>} doing which lit noulJ 
irimmiU himwlf Of policy Ix-caii* it would plate tlu uittii -*8 under tue 
strongest ti mpt ilton to commit the criim of j>< rjurj uni of liuin mil}, liecnuse 
it would he lo extort a confi bsioii of Ihp truth !>y a kind of dun si, eurj BpeoM 
and dtgrte of which the Jaw ildiors It ih pit mug to lontrist the liuimMty and 
dcltcU} o! tin law of 1 upland in thn n-quit with tin « rut I piovisioua of tuc 
Ilomin I iw, winch allowed tmuin da, and ovtii willies rs in ome in tince® to 
he put to the torture for the jmrjio-o of t storting 1 1 onfi s^ton ” S Unlit on Eu 
drnce p 11 1 hia ruh \\ v* cnlut id h> Bcnihmn in hia lint tonal f of Judicial 

Ft itlence Ilk I\, pt IV G I f I anti h} Sir Ian tat lit James Stephen in Ins 
flislori/ of the Cnmntal I ait V«d Inp 112 111 515 "ilJ %"> In Inc Report of 
the Committee on 1 rial 1'ioudun of tliu MVi-onmii Bnncli A merit an Institute 
of Criminal I nr and C nmmolog} (191<i)|tlin following n marl s occur V nnjorit) 
of our committee beltmi that I hi jirovi-oons in Section 8 Act 1 of our conslilu 
tion that No person shall lie compelled in an} crirnin il tnso lo lie *» wilmsa 
agnnst himself’ has outlnotl its usofnlmsa anti would ho nholi lied and tint 
there!)} one hiding, place of crime would Ik. destro} id We lane obtained the 
news of man} actnt law}ers and fudges on this question ami a largo majorit) 
of tho e consulted h ivt expressed the opinion tint n) innocent person would 
suffer md that more guilt} oiks would he dcteclid and connoted if this provi»ion 
would lie repealed Commenting on the Lngli h rule, Prof II t/pnote s ij m In 
preserving the privilege however we must resolve not to give it more than Us 
due significance We ire to rc»pect it rUiomll) for its merits not worship it 
bhndi} ns a fetish Wo are not mercl} to emphasize its benefits hut ilso to con 
cede its short-comings and guard against its abuses Indirectly or ultim itel} it 
worl s for good,— for the good of the innocent accused and of tlic commumt} at 
large But directly and concrctel} it works for ijl — for the protection of the 
guilty and the consequent derangement of civ d older Ihc current judicial habit 
is to ignore jts latter ispect and olaud it umli criminating!} with false c mt ^ 
stranger from another lc., il spliere might imagine in the peru al of our precedent 
tint the guilt} crimin d w is the fond object of the Courts doling lenderne 
guiding him at ever} =tep in the path of unrcUitude and lifting up Ins fietlesl 
lie fall into the pits digged for lum hj justice and by his own offences The 
judicial practice now too common of treating with warm and fostering respect 
every appeal to this privilege and of amiably feigning each guilt} invocator to he 
an unsullied victim bounded b> the pro editions of a t}rant is a work of tradi 
tional sentimentalit} It invokes a confusion between the abstract privilege— 
which is indeed a bulworh of justice — and the individu il entitled to it — who any 
be a monster of crime There is no reason why Judges should lend themselves t° 
confirming the uisidious impression that crime m itself is worthy of protection 
The privilege cannot be enforced without protecting crime but that is a neces ary 
evil inseparable from it, and not a reason for its existence We should regret the 
evil not magnif} it by approval IF ijmote § 22ol But m India the law is 
otherwise By section 32"of Act II of 1855 a witness was not excused from 
answering any question relevant to the matter at issue, in any civil or criminal 
proceeding, upon the ground that the answer to such question would criminate or 
might tend directly or indirectly to criminate him or that it would expose, or tend 
directly or mdnectly to expose him to a penalty or forfeiture It contained, hoiv 
ever, at the same time a provision that no answer the witness might thus be com 
pelled to give should except for the purposes of punishment for false evidence, 
subject lum to arrest or prosecution, or be used as evidence against him in any 
criminal proceeding This section re enacts the provision of section 32 of Act U 
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of 1855 The reason for the change in thus stated by rut tier G J in Queen v S, 132 
Gopal Das, 3 M 271, 279 ‘‘(Under the English law) i witness was not bound to 
criminate himself f but if he thought fit to do so, his admission on oath was 
equally admissible m evidence igainst bun is ui> other admission This state of 
the law in some cases tended to bring about i fractun of justice for the allowance 
of the excu=o when the matter to which the question related was in the knowledge 
solely of the witness, deprived the Court of the information which was essential to 
its arriving at a right decision io avoid this inconvenience, and to obtain evi 
donee which a witness n.fii'ed to give it was suggested that, 'when the question 
wis miternl to the issue, it should be left to the discretion of the Judge whether 
or not he would enforce an answer having regard to the general interests of 
ju lice , provided a' ways, th it if an answer should be expressed it should either 
have the effect of indemnifying the witness from any punishment, etc , with res 
pect to the subject to which tho answer related, or at le ist sucli answer should not 
bo admissible evidence m any future crinun il proceedings instituted against the 
witness' [Tat/lot § 1309) The Indian Legislature did not adopt this suggestion as 
it stood The Indian Act gives the Judge no option to disallow a question as to 
matter relevant to the matter m issue Fhe end desired the production of evi 
dence from unwilling witnes«e‘i, was nought by depriving them of the privilege they 
had theretofore enjoyed of claiming excuse but while subjecting them to com- 
pulsion, the Legislature, in order to remove any inducement to falsehood, declared 
that evidence so obtained «houl«l not be iwjd against them except for tho purpose 
of tho Act declared The object of the law was to secure evidence which thereto 
torn could not have been obtained and it was not it3 object to afford any addi 
tionil protection to persons who, by an uifnction of the criminal law, had ex 
posed themselves to pen ilties ” In the same case Multusami lytjar J «aid 
the necessity under which the witness lay of explaining how the answer might 
criminate him amounted in some cases— as observed by Baton Pollocl m Adams 
v Lfoi/d 3 HitN 362 and Vaulc J in Picket v Ronalds, 12 C B 762 since 
overruled by R v Doijes, 1 Bib 311 — to a virtual denial of the privilege, and 
o an evasion of the rule that no one is to bo compelled to criminate himself” 
then citing the above extract from Taylor on Evidence, ho continued The 
principle su B g<? ted i« when \n answer is forced, th.it answer should be excluded 
th-it”* futuro criln *nal proceeding instituted igainst the witness on the ground 
7^*, no nn ' 1 shallhe compellul to crim into himself aud that such inswer is 
* n uog°u 3 to nn insucr contame l in tho sworn examination of the accused in a 
this n "^ c ? se ^ seems to me tbit the legisluure in India adopted 
sitv ^ f r,nci l > * e » repealed the 1 nv of privilege, and thereby obviated the neces 
cm i0C 1n en( l UIr y 1>S 10 how the answer to a particular question might 
frornl 11 and gave him nn indemnity by prohibitum his answers 

„ n ; " ,n ff u =ed m evidence i„ unst him and thus secured the buiebt of his 
jj e ver to the cause of justice and tho benefit of the rule tint no one shall 
is mei ll | ^ i *° crini,| iUe himself, to the witness when a criminal proceeding 
aj) .® l,tu,p d against him That the English rule of vhsolute privilege vlocs not 
u}n,n^ }r0 ^ 10 VP 1°™ m India is appircnt from tho proviso to this section 
U, “ v B, Jfnc 5 b> L R 133-13 Ind C»s 217=13 0 L J 25 
an oW C °^ e section JLhis section abolishes the law of privileges and cie ites 
wbelh ^ t L° U m a "'tness to answer every question materi il to the issue 
to thaf r ? answor criminate him or not, liid gives him a right, as correlated 
jj„i Jll ty, to claim th it that answer shall not be admitted in evidence against 
Judve l f Crim,n ' 1 ^ prosecution Under this section it is not in the power of the 
the i *° cx 5; u ' se u witness from answering if the question is relevant to 
,s. * lSu ® 9 UCCI ' v Gopal Das 3 M 171 Section 32 of Act II of lSoo 
Where a ^ m0ot totulem vctbi s in this section Per bines J in tbid 

°ut Z* Y CV1 Person Ins in ulc u '•tatcinent on oith voluntarily and with- 
'tatem f 1011 011 ^ ie P^rt of the Court to which the statement is made «uch 
If a “ relevant, m vy be used igainst hun on his trial on a criminal ch irge 
quent lt,1CSi i ° cs> not desire to h wo Ins answers used igainst him on i sub~e 
h ltl( i onmmal ch irge he must object to answer, ilthough ho may know before- 
his, j . ial SUca objection if the answer is relevant, is perfectly futile, so far as 
ty to answer is concerned, and must be overruled Ibid Where a person 
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S 132 js chnrged with nn offenco with which lie is alleged to have incriminated luni^lf 
in lus deposition in a case, the fact tlmt ho was the person who gave the 
deposition should be proved In te Rainatp/amt/ar 2 Wier 791 A statement 
containing defnm itorv in liter against another, made by a witness in a judicial 
proceeding is a privileged state im nt under this section of the Act, for which 
such witness could not bo prodded against criminally If the statement were 
f list, he might bo prosecuted for giving filao tvnlcnce 1 laladin v Queen 
Empress, 30 C 80 

Taking a thumb impression of a witness by the Court w not equivalent 
to loking a question and receiving an answer within the purview of the 
proviso of this section, and theiefori, such n ihumb linpres ion may be proved 
ngiinst tho persons giving it in n criminal trial homo 1 hah v Iunq Hupei or 
IOC W N 503*15 C I T 399*13 Ind Cm 931 = 39 C 34 8 Where an 
incrininiflUng question is put to a witness, the Magist rate should explain to 
him lus position and should advise him of his n„ht as otherwise, he may he 
induced, through ignorance of the state of the law to deny the truth for fear 
of penal consequences Lite laddonalh Dull 2C L h 181, but see 1 Weir 
153*3 M H (App ) 29 When n co accused is cited as a witness bis position 
is sufficiently protected by this section Raja Ram v Fmpeio , o Lah L J 
429-73 Ind Cas 321 = 24Cr L T G33 

Proviso This section makes a distinction between those ca&es in which 
a witness voluntarily answers a question and those m which lie is compelled 
to answer and has giv^n him a protection in the latter of those cases only 
The words ‘be compelled to clearly shows that the protection io afforded to 
answers which a witness has objected to give or which he has asked to be 
excused from giving and which then ho has been compelled by the Court to 
give Queen Empi ess v Ganu bauba 12 B 440= Rag Un Cr C 300 contia 
jiei Bituood J m tbtd see al®o pei Tatapoteuala J in W B 56 mfia l he 
term ‘shall be compelled in section 132 appears a be the correlative of the 
term ‘ shall be excused and they presuppose the rule that every person giving 
evidence on any subject before any Court or person authorized to adinim teroiths 
and affirmations sh ill be bound to state the truth and an authority competent 
at the time, to excuse or compel compli ince with this rule ihey dso suggest 
that the witness has objected to the question and has sought and been refused 
excuse and even constrained to answer The terms of this section when read 
with the rest of the Act ifford protection only to answers to which a witness 
has objected or has been constrained by die Court to give Queen v Gopal Das 
J M 271 = 2 Weir 781 contia Chattw v Empetor 18 A L J 919 = 58 lnd Ci® 

825 The mere subpoenaing of a witness or oi deung hi in to go into the witness 
box does not compel him to 0 ive any particul ir answer or to answer any 
p lrticular question The words ' which a witness shall be compelled to givo’ 
in this section are not a mere surplusage but apply to pressure put upon witness 
after he is m the box and when he isks to be excused from answering a 
question But if a person in ikes Mich a stitement without any compulsion 
and voluntarily it may be if relevant used against him in his trial on a criminal 
chaige Moher S heilhv Quren Empi ess 21 C 392 Ilaidet Ah v Abu l Ua 
32 C 756 = 2 C L J 1<»5»2 Cr L I 459 = 9 C W N 911 , Queen Empi ess 
v Most, 16 A 88 Queen Empi css v Bhikaji Rat Qn Cr C 660 1 he proviso to 
this section does not apply unless the witness objected to answer the question 
Funoo Miak v Ring Empetor 16 C W N o03==15C L J 399=13 lnd Ci 
925 = 39 C 348 Depuh/ Supeimlendent v Ptoniotha AatJi, 6 Ind Cas 782= 

14 C W N 9o7 = llCr L J 403=37 C 878 Queen Empi css \ Samiappa 

JI 03 Where on 1 the evidence given by certain witnesses in a murder case 

to the effect that they assisted the. iceu id in concealing the dead body after 
"nirder they were prosecuted under section 201, the only evidence being their 
■eposition-' held th it their conviction was not illegal as they had omittel to 
object, perhaps owing to the want of legal advice to inswer the question, on 
the ground that the answers would crimin ite them In re Falla hamuddu - 
Wur 792 When incriminating questions are put from tho Bench to » 
witness who has become already entangled by *elf contridictione, sued 
questions should bo put with the object of furthering the ends of justice j 
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m the judicial proceeding, in which such questions are put for elucidating 
the truth and not with a view to simplify any future proceeding which 
may pos ibly be taken against the witness in another Court The position 
of such a witness under this section should is a rule be expl lined b> 
the Court, beforp any incriminating question ts put m the above circum- 
stance 5 * d/* l/fi 1/a v Queen Empiess, L B R (1893 1900) 91 Where 
the accused hid mule m a previous enqiiny und<r ss 162, lb3 of ^ct 
VI of 198 \ depositions on oath, without raising m> objection to insuer ques 
tions put to them under s 132 of the Evidence Act, the deposition of each of the 
accused is admissible in evidence agunst himself, but should not be tihen into 
consideration against the othei ac^us-al per ons Queen Empress v 1/oss, 16 A 
88=A W N 1894 23 After examination of pj mtiff w is over be w is asked 
bv the Judge why he was suing for Ins money to which he replied that ho did 
not want to leave it with the defendant who was a Bad mash and a thief IIcH 
that the witness was compelled to answer the question put to him by the Judge 
under s 132 of the Indian Evidence Act and proceedings for def mutton could 
not be taken against him Qanqa Sahai \ Empeior 42 A 257 = 18 A L J 112= 
a4 Ind Cis 890=21 Gr L J 186 A witness must cluin the benefit of the 
protection afforded by this section before he makes the statement in respict of 
which a question is suospquently raised haluv Sital 40 A 271 — 16 A L 7 

2Ufi=43 Ind Cis 823=29 Cr L J 231, Empeioi v Cunnu 22 Bom L K 
1247 = 22 Cr L J 68 = 59 Ind Cas 324 

It is possible that a voluntary statement made by a witness may stand on 
a different footing from an answer to a question on oath But where m mswtr 
is & ion by awitness m a criminal case on oath to i question put to him either by 
the iCourt or by tho Counsel on either &ide e pccially when the question is not 
oil a point which is relevant to the cise he is within the protection affordul by 
so tion 132 of the Evidence Act whether or not the witness has objected to tho 
question jishod Empctor v Chatw SihqIi 43 A 92= 18 A L J 940 = 2 /1 B 
B R 355=53 Ind Cis 825 = 21 Cr L J 825 ‘ Compulsion” within tho 
morning of s 132 of tho Evidence Act is a question of fact Where in i 
criminal tri il for wrongful possession of cocaine a witness for tho defence made 
certun stitement9 fivourible to the accused with a view to convince the Court 
ot the innocence of the iccused and subsequently a prosecution was hunched 
n gnnst the witness for 6iich stitements which proved to be faNe, held tli it the 
Hntf>numt8 were not excluded by this section of tho Evidence Act Empci oi v 
&»a> «,46 A. 254 = 77 Iml Cis 829=22 A L J 144 = 25 Cr L J 477 

A stitenient unde on oath by i person before a Coroner at an inquist held 
him cinnot bo u^cd igunst lum in i trial foi a chaigo ba^ed on such evi 
< once as i statement tending to provo Ins guilt Emperor v /w„t Dauoo/l 50 B 
Jj»03lnil Cis 225 = 27 Cr L J 433 = 28 Bom L R 79 = A I R 1926 Bom 

, Person who inswers questions put to bun by counsel without seeking the 
of li n y ^ °f the Evidence Act is not i ntith d to proiiction in a ch ir„* 
l r *mation and i|| tb it he is entitled lo is tho limited privilege under s 199 
j n | s°do Pctltlabba Hcthlt v Vaiada Lcddi, 52 31 422 = 29 L W 2ll)~11G 
rfAtV^T 3 ^ 7 * 100 Cr L J 513 = 1929 51 W N 84- A I R 1929 Arm 280 = 
Ilniii t n Umrao, V I R 1920 Bom 111 = 50 IJ 102 = 28 

1101,1 L R l(rii) 

133 An uxomplicb shill be i com pet^nt witness ig-nnst 
Ucomplice. in icutsul pu ->on , md t conwUion is not 

, illegal moidy bccmsi it piocculs upon tin 

Koirobontul testimony of m ittomphu- 

s m frequently urged ag mist an accomplice during ilm I0UU 

P* in ii,,,* V" 4,1 , , ! Kv b> hi^ own confes ion ho vr is guilty of crime (his tur 
him as inconijM tent is if it wore proved by 
n« m 0 tiir»u? r i 0 crinip This argument is only bro idly tainted to the maxim 
o itultncm mam aUajons audicmhu. c»t Tho notion underlying tho 
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^ 133 maxim is that a per«K)n who comes upon the stand to testify that he his at a 
ioriner time spoken falsely or acted corrup'ly is by his very confession, a Ira 
and a villain, and therefore untrustworthy as a witness The argument how 
ever, was judicially repudiated from the very beginning — partly on the ground 
ot necessity, partly on the ground that turpitude though self confessed, was 
Koa ,ri r m 6 unless there had been a conviction of crime Wtqmore § § 525 
o_6 In Tongs Cave Kelyng, 18, the Court obsened l 'It was resolved that 
some of these persons who were equallj culpable with the rest may be made 
use of as witnesses against their fellows, and the law alloweth e\ery one 

to be a witness who is not convicted or made infamous for some crime, and if 
it were not so, all treasons would be safe, ana it would be impossible for an) one 
who conspires with never so many others to make a discover) to an) purpose' 
See also Chat mod s Vital 12 How St li 1877 1403 Similarly in T/mlle 
wood’s Trial, 33 How St Ir 681, 921, Abbott C J said ‘Dark and deep 
designs are seldom fully developed except to those who consent to become 
participators in them and can therefore be seldom exposed and brought to light 
by the testimony of untainted witne s Such testimony is to be received on all 
occasions with great caution , it is to be carefully watched deliberately weighed, 
and anxiously considered He who acknowledges himself to haye become a 
part) to a guilt) purpose does b) that very acknowledgment depreci ite Ills, own 
personal character and credit If, however it should ever be laid down as a 
prictical rule in the administration of justice that the testimony of accomplices 
should bo rejpcted as incredible the most mischievous consequences mu t 
necessarily ensue, because it must not only happen that many heinous crimes 
must pass unpunished but great encouragement will be given to bad men b> 
withdrawing from their minds the fear of detection and punishment throuji 
the instrumentality of their partners in guilt and thereby universal confidence 
will ho substituted foi that distrust of each other which natural!) pos e«sca 
men engaged in wicked projects and which often operates as i restraint ng mist 
tho perpetration of offences to which theco operation of a multitude is required 
Wtqmore § 526 At common law, when two or more per ons were tried upon 
the same charge, each and all were natural!) disqualified Only b) cc ising to be 
a part) m the cause could one then become a witness, for or aguiist his go 
defendants Wtgmoie § 580 

Accomplice meaning of ‘An accomplice is a person who has concurrtd 
in tho commission of an offence” Per Manic J in R v Mullins 3 Cox Cr 756 
1 he term ‘accomplice signifies n guilty as ociate in crime United Styes v 
\cicrvon, Century Digest Vol 14 Cal 1779 Where the witness sustains such 
a relation to the crimmil act th it he would bn jointly indicted with thi defen 
dnnt ho is an accomplice While v Commnn Wealth Century Digest Vol 14 
Col 1780 cited Ramavwn v rmperor 27 51 ‘_7I (377) Spies tint is, persons 
who tako measures to lie lble to givn to tho authority infornntion so as to 
prevent tho^c who are disposed to break out from edectmg their purpose, arc 
not iccomplice- In tho case of in accomplice, he acknowledges himself to be 
i criminal in tho cisc of thcM* man, the) do not acknowledge anything of the 
kind R v Mullins 3 Cox Cr 756 Queen Emmcsv v Jaiechnran, 19 11 
o(»3 7£ v Ifo^xird 23 IIow St Ir 189 If ho only put himself to tho scheme 
for tho purpose of covicting tho guilty, he is not an accomplice 7? v Doulmj 
{ Cox C 509 (515) Du J leg s Case 2 Cr App 53 Ilcnscrs Case, 0 Cr App 
7<> "\\ hero a witness is not concerned in the commission of the crime for 

which tho accused is charged ho can not lie said to he an accomplice in the 
crim* hanta\ami v Fnifieror 27 51 371 *=-14 51 L T 22G Spns do not 
pirUhcof tho criminal combination of accomplice* wlio'cn ter into conimumca 
lion with tho conspirators with uion„inil purpose of dis<ovirin„ their secret 
designs and di'clo a m e , tlum for lh< l>tm.fUof tho public Queen I mprew v 
Jatcchnmn 191) >03 The act of a detective m supplying marked money for 
(lit dtU-clion of a crime cannot Iw trt ited as that of nn accomplice Ibid 

An accomplice confers him* If i criminal "No man ou„ht to he 
trialed ns in accomplice on mero su pic ion unices ho con fcs. < s that hn h id Jj 
counscious h mil in the enme or mala*- i imts ion of f lets showm„ tint ho h 
fcch hind If the evidence of a witness falls short of theso tc^ts, la is not 
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a accomplice, and Jus testimony must be judged on principles applicable to 
irdmary witnesses Emperor v Percy Henry tt Bom L R ll'iS— 4 Im\ Ci« 
!G8=10Cc L J 530 A person offering a bribe to a public officer is an 
iccoinplice. No distinction can lie dinwn between accomplices who voluntoei 

0 assist in the receipt of illegal gratifications and those who insert under 
compulsion Queen Fmpi css \ Maganlal, 14 B 115 Queen Empiess v Chagan 
Day ai am 14 B 331, Ktng Empeior v MaViai 2b B 193 = 3 Bom L R (>94, 
Empeioi v Edit aid IFiUiam Sinilher, 2b 51 1 = 2 Weir 521 

So an accomplice is a person who is m some wa concerned in the com 
in ion of a crime foi which the accused is on trial i Ins includes principals 
ind accessories whether before or ifter the fact A person against whom there 
is sufficient evidence to indict for the crime upon which the accused is standing 
rial is hia accomplice Mere knowledge or belief tint i crime is to be com 
Kitted or has been committed and the concealment of such knowledge does not 
render a witness an accomplice unless he uded or particip ited in the commis- 
sion of the crime Under the rule that particip ition in the crime is required to 
constitute an accomplice, the mere concealment of knowledge that a crime h*v» 
been committed does not make the person concealing his knowledge an acconi 
phee Ibis is the general rule ami is sustained by the m ijonty of cases 
FoIL? Slate, 36 Ark 117 (Ain ), Gatlin v Slate 40 Tex Cr App 11G How 
ever this ma> be in the case of nn aoccssoi v ifter the ftet, it is well settled that 
all accessories before the fact if they actual!} paiticipate it all in the piepari 
bon for the crime an iccoinplices within the rule hut if heir participation is 
bin i ted to the knowledge that a crime is to h committed, thej up not iccoin 
phee Ba/son v Stale, 9 lex App 237, Underhill Ur Ei § GO Butin 
llamasuami Gouiulen v Pinpeior, 27 M 271, it wis held that a person who 
alter the murder wis committed, assisted in the removal of the dead bod} 
from the pla ce of murder to the pit in which it was buried, was not an 
accomplice 

A voluntary participation in the commission of the crime is required to 
constitute nn accomplice One who either by threats or coercion inciting in 
mm a fear that lie is in d uiger of losing Ins life or liberty under and b> jeison 

01 such coercion and fear p irticipates in n crime is not an accomplice Whether 
a person ^ is not an icconiplice depends upon tne facts in each particul ir c v-e 
considered in connection with the nature of the crime This is u^uall) deter 
mined bi the Court as a question of law Partus to be accomplices must p irli 

i l " p commission of the same crime Thus a person who receives stolen 
bOoda, knowing them to be stolen, is not an accomplice of (he thief where the 
fordid not pnrtmipate in the commission of the larceny l he receiving 
lei f i S Pn * are distinct crimes In perjury nil persons who with know 
j ^ ,0 falsity of the statement aid in the commission of t ho crime have 
iff l°ld 18 accomplices Undeihill Cr Ev § 69 A person from whom a 
mu l ln ~P ec f° r extortea money bj a threat of implicating bun in a charge of 
imior, 13 nn involuntary accomplice Eaiayan v Empeiot 2 "Weir 8091 N 
P® r! j 0n » w «o accompanies another in order to witness the pa} menfc of a bribe, 
a wit be treate( * us an accomplice Further, the evidence of a person who was 
infnr 11063 t0 , payment of a bribe in April or Maj, but who did not give 
o{ ‘ inll0n about it till the 21st June, mud be treated in the same wav as that 
accomplice Kga Po That v Queen Empress, 1 L B 11 29 
disdrw » ? )ere f'*ct that a person is cognisant of an offence and omitted to 
it do o 1 ‘ or Slx day s io not sufficient to constitute him nn accomplice, when 

-•w* appear that he helped in the commission of he offence hhan 
tmiihw V Q ueeit Empiess, 2L C 328 The Government are justified in 
>n<m y )le3 a person so employed doe » not deserve to be blamed il he 
0a<y» L< ^ OHence3 n ° further than b} pretending to concur with the perpetrators 
assoenu^,? 5 * ? Jau C,ian(i > B) B 303 One who is i spj of a detective, 
their cr " criminals solely for the purpo=e of discovering or making known 
e *wnina\ me ^ am * ' v ^° ' lct3 throughout with this purpose and without any 
or 0t * 13 1101 an accomplice, and it is immaterial that he encouraged 

119 \ir c ?i nnu Ssron of the crime Emperor v ■Chatarbhuj. 3 Ind Ca 3 
* 10 U » 5T 171 = 11 Cr L J 6G0 
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S 133 But tt hero from the f lots of the cusp it Appeared that certain witnes es 

look an actuo part in <.irr)ing iuv»j the person w hose death tho accused h ul 
been eh irged with liming cnus»d, after ho ha l beta grievously as nulled and 
lift linn in the field when he was sub equuitly found dead, those witnesses are 
no belier tlmn accomplices llimuddin v Queen Empiess 2d C 3G1 A bribe 
gi\er is an accomplice Ilarudhlhn \ I mpci o> 1 I» W R Cr 1919 To 
constitute an ftcconijdiLC tlitro need onl) be tho intention of assisting m the 
commission of a crime but he nCid not know exact]) what crime was being 
committed \n imlicnlion of the nunmng of the word ' accomplice' mi) be 
found in section t37 of the Cr Pm Code S iojga haul v Fmpeiot 24 

C \V N 119 Where a witness is found from Ins own testimon) to be 
pm) to the crime nllegul to lie commuted by accused his evidence is no better 
than tint of mi acco nplice Aur Mahomed \ Empnoi G I ill L I 529= A- 

1 It 1925 L*ih 253 A per oil who has knowledge of the commission of an 
offence hut keeps quiet forlorn da) a is not better th in an lccomphce Fmed 
bhedhv Fmpeto ) 27 Cr L T 1011 = 96 Ind Cns 867 = 30 C \V N 816, 
see il o Ilayatu \ Cntpftor AIR 1929 Ldi 510 

Wlio are not accomplices Witnesses to pavment of bribes ire not ncconi 
plices unless the) co opei Up in the pi) men! of the Imho or aic mstrunu nfd 
in the negotiation for the p i)inent of the same Deoiiandan \ Fnweioi 31 C 
649=10 (. W N G0U = 3 Cr L J 452 Queen Empicss v Deodor Si ngh 27 
C 144, Empetot \ Edit md 2G M 1 = 2 Weir 521 hhadam v Einpewi 50 
Ind Cis IS But persons who accompmv anotlur who is entrusted with uid 
carries the mone) intended to bo given ns a bribe aic locomphces if the) know 
that the mone) is to be had as i bribe ind if the) „o to see and assist, although 
the) do not actuall) ciri) the mone) or tender it hijoni Kant v 4<kw J tulhcl, 

2 C W N 072 

Wheie mone) was paid to a Polic< Sub Inspector b) a mone) lender for 
obtaining the release of a person wrongful!) confined, the mone) not being 
voluntard) given nor given m consider itiou of the Sub Inspector not proceed 
n, g against the person so confined for the purpose of bringing Inin to legal 
punishment held that such pa)»ient wis not an illegil gi itification but mone) 
extorted and that the moneylender advancing the money could not be re 
garded ns an accomplice of the Police officer At hoi/ Kumar ChucI erbutlj/ v 
Jaqal Kumar ChucI erbutfy 27 C 925=4 C W N 75b see also Deputy Legal 
Iiememhiancer v Upendra, 12 C W N 140 = 6 Cr I T 514 A person charged 
with an offence b) the police but discharged b) the Magistrate ifter exami 
n ition of the witnesses for the prosecution, because he found that no case 
has been made out which if unrebu*ted would wairant Ins conviction cannot 
be sud to be an accomplice Nga Mating v Queen Empi ess, L B R (1893 

1900) 467, Queen \ Behan/ 7 W R Cr 44, Nabi Bui sh v Em pci or, 12 P 

R 1902 Cr , 

A policeman or other person procuring an illegal sale of liquor in order 
to obtain a conviction is not mi accomplice Queen Emm ess v Barhn L B 
R (1893 1900) 365 overruling J/i The u v Queen Empress, LB R (1872 
1892) 14G, see also Queen v Kga, TJ B R (1897 1901) Vol I 176 Corro 

boiation is not necessar) m the case of persons apparently accomplices, who 

line entered into communication with conspirators but who have disclosed 
the conspirac) to the police authorities under whose direction the) continue 
to act till the matter can be so far matured as io ensure a conviction To 
such persons the rule as to corroboiation does not apply The early disclosure 
is considered as binding the party to his dut) and though a great degree of 
disfavour maj attach to him for the part he has acted as an informer yet liia 
case is not treated as that of an accomplice In te Shankai Shokag, Rat 
Cr C 428 One who deposes that he only helped the accused m disposing 
of the body of the deceased after he was killed b) the accused is no accomplice 
Jekana v Empetot , 73 Ind Cas 506=24 Cr L J 618=1923 Lah 345 

Accomplices in particular crimes In dealing with intoxicating Ji«] u ® r 
the bu)er 13 an accomplice In sexual offence the other person— usually the 
woman — may or ina) not be an accomplice, iccording as she is, bj the nature 
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of the crime, n victim of it or a voluntary partner in it Thu«, in adultery, the 
other partner mnj well be deemed an accomplice, and so also perhaps, in 
incest { Brown’s case, 6 Cr App 24, Dnne’s case, 7 Cr App 43, Bloodworth's 
case, 9 Cr App 80) But the woman is not in accomplice in rape, rape under 
age, seduction or abortion , nor the participant m sodomy R v Jell ij man, 
8 C A P GOi, 1 Vtqmorc A 2060 But the word ‘ iccomplice’ includes a person 
who consents to the commission of an unnatural offence with hun or her R 
v Jelhjman, 8 C A P G04, R v Tale, (1908) 2 KB 6S0 

Distinction between an accomplice and inform°r In criminal cises the 
distinction between in informer and an accomplice assumes at times const 
ueriole importance, and in order to determine whether a witness who first 
associated with the wrongdoers and subsequently give information to the 
police belongs to the first category or is an accomplice whose evidence cannot 
lie accepted without corroboration, it has to be seen whether the witness had 
entered into the conapiracv for the sole purpose of detecting and betraying it 
or whether he is a person who concurred fully in the criminal designs of his 
co-conspnators for a time and joined in the execution of those till either out 
ot fear or for some other reasons he turned on his former associates and gave 
information to the police If at the time when he joined the conspiracy lie 
j 10 intention of bringing his associates to book but his sole object wis to 
partake in the commission of the crime, he canuot be called an informer but is 
an accomplice and his position is not modified simply because latur on he 
urns round and carries information to the police Mangat Rai v Empcio>, 
L ? 202=110 Ind Cas 676=29 Cr L J 740 = A I R 192s Lah 
W see also Karim Bui sh v Emperoi, 9 Lah 550 = 109 Ind Cas 593 = 29 
Cr L I 577 = A I R 1928 Lah 193 

Scope of the section Under this section a conviction is not illegal 
B 1 1 u^ u , 3e ,fc Proceeds upon the uncorroborated testimony of an accomplice 

at such evidencemuat bo received with gre it caution and it is thepractico of the 
7A irn° r . e( l uire corroboration of such evidence Queen Empress y Kalin, 
t) \ ’0u=*A \Y N 1884 314 It is only under very exceptional circumstances 
. convi ction based only on the uncorroborated evidence of an accomplice 
Cr 11 ? ustamed * 1 F<km Khan v Emperor, 57 P L R 1902 = 5 P R 1902 
on tl Ut 1 iere 13 00 ru ^ e °f l'tw that an accused person cannot be convicted 
wlieik ^ corr cb°rated evidence of an accomplice It entirely depends on 
fin*., a t < S ,d, ‘ nce ^ ie accomplice is or is not believed Queen-Empress v 
l\L‘ AWN 1898, 28 Accomplice evidence is held untrustworthy for 
s*hift t r eason ® — fl) becruise an ■ac c °mpl ic e is likely to swear fdse in order to 
cr,,,: 1 110 £ur It from lum&elf, (2) because an accomplice as a participitor in 
8>inctii * consequently as an immoral person, is likely to disregard tho 
lwrdon 0 ^ ni,t M3) because he gives his evidence unde” promise of a 
an «l° r ln H 18 ex P°ctation of an implied panlon, if he di&clo-es all he knows 
|T 1 tll0S0 w»th wliom he acted criminally , and tins hope would lead hun 
often V l° Ur i P rostxu tion Queen Enwrcss v Vaganlal, 14 B 115 There is 
the trnil”®’*? f°r the purpose of saving themselves rather than stating 
mom , accomplices will make out a stronger case against the prisoner and 

give ?' our 'ble to themselves than the real truth will warrant. They do not 
tome nfM ev " lence under an absolu e certainty of impunity, and probably 
incuts in n 1 “ope, not only to avoid prosecution but to retun their appomt- 
,, government service Ibid "This section was not necess try «ays 
Ihere a 106 1,13 3 118 ninkes allper ons competent to testify, except those 

an ^ or 1S there any rule which requires that tho evidenco of 

section 9 , s h°uld be corroborated But tho emphatic statement in this 
convit ti Sht P crson3 to suppose that the Legislature desired to encourage 

cannot h” 3 ? n tbo uncorroborated evidence of an accomplice This, however, 
presumn» aVe l" tIlQ c ' Xse > because in s. 114 we find given as one of tho 
dial n» 03 b 0,1 the common couroe of human conduct, the presumption 
Puticul ir' CC ° l ?r 00 13 umvorth > °f credit, unless he is corroborated in material 
ofan'ifW’ i Iorc °ver no conviction based on tho uncorroborated evidence 
ccoinplico would be allowed to stand by a Court of appeal, except under 
ICO 
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S. 133. \cry nro and exceptional circumstances, and if a Judge in Ins charge to the 
jury omitted to warn them against the dinger of convicting on such uncorro- 
borated evidence, he would bo held to have convicted on such uncorroborated 
evidence — he would bo held to have misdirected them It would however have 
been better to omit this section Iho law on the subject would then have been 

the same as it ie now, and the awkwardness of appearing to sanction a practice 

so universal!) condemned would bo avoided ” Marl Eo 98. The following 
point of law was raised in the certificate of the Vdvocate General m the Letters 
Pitent Appeal in Mathu Kumar Suami Pillat v King Emperor, 33 M 397, 
namely —Does the evidence of an accomplice require corroboration in material 
particulars before it can bo acted upon , la it open to the Court to convict upon 
the uncorroborated testimony of an accomplice if tlio Court is smsfied that the 
evidence is true, and does not the Indian Evidence Act (I of 1872), section 133, 
read with section 114, illustration (b) merely intend to Ii) down that a conviction 
upon the uncorioborated testimony of an accomplice is not illegal where the 
presumption of untrustworthiness attaching to the evidence of an accomplice 
is rebutted by special circumstances ? Benson Willis and Shllei JJ answered, 
,The evidence of an accomplice need not be corroborated in maten U particulars 
before it can be acted upon and it is open to the Court to convict upon the 
| uncorroborated testimony of an accomplice if the Court satisfied thit 
the evidence is true In the same case Benson J °aid ‘The substantive 
provision of the Indian Code law is contained in section 133 of the Indian 
Evidence Act, 1872, which in explicit terms declares that an accomplice shall be 
a competent witness against an accused person and a conviction is not illegal 
merely becau e it proceeds upon the uncorroborated testimony of an aceoin 
plice In my opinion there is nothing in the illustration (b) of section 114 

which overrides or renders nugatory the plain and explicit decl iration contain 
ed in section 133, or which requires us to hold that the evidence of an nccom 
plice must always and in all circumstances be regarded as unworthy of credit 
unless it is corroborated in material particulars, or which requires us to hold 
that it is not open to the Court to act on such evidence, even when the Court 
believes it to be perfectl) true The very terms of the illustration itself appear 
to be intended to guard against such mi interpretation lhe words are the 
Court may presume (not ‘the Court shall presume ) ‘that an accomplice is un 
worthy of credit, unless he is corroborated in material particular But it then 
adds a caution to show that the presumed unworthmers is not a rule of universal 
application It styles the presumption ‘a maxim ’ not a rule of law, and st)s, 
but the Court shall also have regard to certain facts ’ in considering whether 
such maxim does or does not apply to the particular cise before it It then 
refers to a case of a person of the highest character giving evidence of an 
offence committed by the negligr nee of himself and another person of equally 
high character The witness is an accomplice and he is not corroborated in 
an) particular, still less the material pirticulars )et the Court should hive 
regard to various circum&t tnccs viz the high ch incter of the witness, and of 
the accused and the iratuie of the offence alleged and would be at libert) to 
refuse to draw any presumption agam&t the credibility of the witness, even 
though his evidence stood alone and uncorroborated It is no doubt true 
says Borman J “that, as mere matter of law, it is competent for a jury to con 
vict on the uncorioborated testimony of an accomplice even m capital cases 
(See Best on Evident page 182, ChiUij, Criminal Law, page GOo) But the 
danger of relying on such evidence is so great that m England Judges alwa) a 
advise the juries not to convict, or tell them they ought not to convict, unle s 
the stor) of the accomplice is corroborated Quem v Chattel dharee o W Iv 
Or 59 are also R v Dina Shad ft, 10 W R 63 Cr , R v Stubbs 25 L J M C 
16 R v Ealahee Buksh, 5 W R 80 Cr R \ Banal Jan 8 W R 19 Cr » R 
v Bi/cunt Nath Banei jee, 10 \V R 17 Cr , 72 v J lo/nma Chunder Doss, 15 W 
R Cr 37 72 v Bidhcciam, 18 W R Cr 45 1 Hale P C 303, 304 Char nods 
Case, 12 How St lr 1377 , Rex v hudd, Cowp 331 , Rex v it uood 2 Leach, 

C I 538, Dui hams Case, 2 Leach C L 538 

The subject of the credibdtt) of tho testimony of an accomplice and the 
necessity for tho corroboration in order to su tain i conviction are involved i° 
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some confusion The proposition tint an accused person may be convicted on 
the evidence of an accomplice alone, and that the testimony of an accomplice 
must be corroborated, are both sound, though this involves a seeming incon- 
sistency The proposition that an accomplice must be corroborated does not 
mean that there must be cumulative or independent testimony to the same 
facta to which he has testified So, evidence in a murder case that a coat be- 
longing to deceased, was found in defendants pos-ession is proper corrobori- 
tion though the accomplice testified only to the killing and not to the taking 
of the coat Underhill Ci El §730 Mala chi v State, 89 Ala 134 “If the 
testimony of the accomplice, his manner of testifying, his appearmce upon the 
witneo3 stand impress the jury with the truth of his statement, there is no m 
flexible rule of 1 uv which prevents a conviction’ Con v Commonuealih, 125 
Pa. St 94, 103 

Under sections 118 and 133 Evidence Act an accomplice is a competent 
witness A Tqa Po Yin v King Empeioi , U B R 1906, Evidence 3 = 5 Cr 
L J 300 Raromal y Empeior 81 Ind Cn& 881 = 25 Cr L J 1057 
Although it would generally be most unsafe to convict an accused, on the 
uncorroborated evidence of an accomplice jet if the Judge, after considering 
sna weighing the evidence thinks that it is true, and if believed establishes 
the guilt of the prisoner, it is his duty to convict Queen Empress v Qohardhan 
9A 528= V W N 1887 15G Queen Empiess v Moqanlal 143 11 B 
Queen y Godai 5 W R Cr 1 Empiessy Shai.it, 5C P L R 1 Cr , Croun v 
lloosainee 27 P R 1869 The evidence of an accomplice may be admitted 
without corroboration if the witness is not open to the same charge as the 
accused In matter of Itojoni Kant , 13 W R Cr 24 The evidence of an 
approver has to be most carefully analyzed and considered It must bo so far 
above suspicion that a Court has no alternative but to accept and act 
u P® n When the Court believes in the approvers evidence m part, 
and disbelieves in part, it has no alternative but to reject the evidence 
altogether Balkarany Emperor, 7 Ind Cas 185=11 Cr L J 441 The well 
known rule of criminal law “that an accomplice is unworthy of credit, 
unless he is corroborated in material particulars” which is formulated in 
section 114, illustration (b) of the Evidence Act has a second branch 
namely that the corroboration mu*t go to the guilt of each of the accused 
' r It mj&t be su h as to sitisfy the Court that the approver has not 
ubstituted the name of one or more of the accused for that of some other 
possibly a particular friend of his own, who actually took part in tho 
» 11 i i* 1S on *kat basis that the rule rests and it is a very sound rule The rule 
K as W,B ev, d ent from section 114 (illustration, b) and section 
ca K n Bv,detlC0 Act, but it is only in exceptional cn«es that the corroboration 
” bl 0 dispensed with A witness who does not carry very much weight is 
t sulhcient corroboration of an accomplice Abram Singh v Empeior 12 
p " J 120=89 Ind Cas 261=26 Cr L J 1317= A I R 1925 Oudh 715, 
Bhun Pxao 27 Bom L R- 120 = 86 Ind Cis 72 Though illustra 
the ? sectl0n is not imperative the Courts exam ojore caulela insist upon 
f\,.!? 0rro .ration an approver’s evidence in material particulars Fai^ullah v 
nl /p 0r ^ 1 R 1925 Sind 105 , Kouramal v Crown IDS L R 183 see 
"'VVw v Sunder Das, 26 Cr L J 1023=87 Ind Cas 916 Fcrozkhan 
MTt° r J 6 Ind Ch» 401 = 6 Lah L J 603=26 Cr L J 769 = A I R 
Emnetv, »“ ®§ Sheroo y Emperor, AIR 1925 Nag 73 Mannalal v 

mn\ k r ^ 1 R- 1925 Oudh 1 An accomplice is a competent witness and 
o»; t 1 e *jniined on oath Tosephy Emperor 3 Ring 11 = 26 Cr L. J 492 = 
v pjL ^ aS T Bur L J 265 Abdul v Empeior, 47 A 39, Bakhand 

v bmperor, L R 197 (Cr ) 

336 evidence and corroboration In U y Rudd, 1 Cowp 331, 

verUii 1 after referring to the competency of accomplices ns appro 

this «i 1 “Though under this practice they arc clearly competent witnes os , 
oftcmle 11 ^ 10 *f-timony alone is seldom of sufficient weight to convict tho 
*t cannot 1 , t0 tho origin of this prictico of requiring confirmation at all 

iwd ;n, c J«rfy traced It was not laid down or acted on in tho time of 
Jolc> that is upto 1710 it was after this decision in Rudd s ca_o (decided 
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S 133, hi 1775) thnt tho proctico must have been introduced ” Plunlctl, Eivkncc of 
Jrconwltccs, 2 In II v Smith, 1 Leach Cr L 1th Id 179, which ins 
decided in 1781 corroboration wan hinted at ns necc hbho 'J hero tho prose- 
cution hung tumble to uluitif) the cnminnl the Court thought it dangerous 
to let tho case go to tho mrj ou iccomplico cwdcnco alorn feco nl o 72 
v ituood, 1 Leach Cr L 1th Ld lbl, II \ Durham, ib 178 But in Lnglmd 
that practice was not founth d on any rulo of Ian until very modern times 
It was recognized constantly that tho Judges instruction upon this point w is 
a mere exeiciso of bn common Inn function of advising the jury upon the 
weight of tho evidence., and was not n “tntement of a rule of lan binding upon 
tho jury W igmore § 2l>i0 , ate also II v Dcspard 28 lion St ir 810 (4b7), 

It v Junes, 2 Camp 132 II v Dauber, 3 fatarh 31 , II v Sheehan, Jcbb ol, 

II v Hastings, 7C «.» P 15 2,11 \ Wilkes, 7 C A P 27 2, It v Car, Jcbb 
203 Simmons v Simmons, 1 Rob Deal oGG, 075 R v Mullins 7 State lr 
N S 1110, It v Dunna 5 Cox Cr 007,72. v 6 tubbs 1 Dears 533, M’tlory 
v If right, 10 Ir C L oil M<njce v Magee 11 Ir C L 119, II v Bouts, I B 
A S 311, 320, He Manmer, (1S91» 2 Q J3 41o, 11H In h v Mullins, 3 Cox 
Cr 526, Maulc J Slid Tho truth of tho in liter is, there is no rulo of law at 
nil that ail accomplico cinnot bo believed unless he is confirmed It is an 
observation iddrcssed to tho jury who have to nc!„h the evidence ind it is for 
them to say whether tho confirmation mil satisfy them or whether thc> will be 
sati fled without any II tlioy are sati-.fu.il without any, they may be ar d their 
verdict may bb an honest and just and true one 1 ho direction of Judges 

given to juries in th it respect nro not directions in point of Iiw which juries 
are bound to adopt, but observations respecting facts, which Judges are very 
jiroperly in the habit of giving because with respect to matters of fact the 
Judge is ne'l as the counsel upou both sides endeavour to assist the jury ’ 
But in Engl ind since the establishment of the Court of Criminal Appeal there 
is a definite rule of law It v Tale (1903) 2KB 680 R v Baskeriilla 
(1916) 2 K B G53 , 72 v Feignbuun , (1919) 1 K B 431, Wigmore § 20oG 
It is not necessiry that an approver should be corroborated as regards every 
single statement that ho makes On uncorroborated points he can be believed, 
if the jury thought it reason ible Lcdu Molla v Empcroi,b2G 595*87 Ind 
Cas 965 = 43 C L J 501 Clear proof of motiv e for murder and discovery of 
minute spots of blood on the accused s shirt cannot bo regarded as material corro 
boration of an approver s statement Jit Singh v Empnor 86 Ind Cas 811 = 

26 P L R 124 = 26 Cr L J 875 Sheo Ambar v Empcioi, A I R 1923 
Oudh 295 lo support a conviction on the basis of the evidence of an approver 
is not sufficient th it the approver s testimony is not confirmed as to the circum 
stances of the felony which would only show that ho was present at the 
commi sion of the offence but it must be proved that the testimony is corro- 
borated in some material circumstances, such circumstances connecting and 
identifying the prisoner with the offence Katin v Oiou.n, 98 Ind Cas 190= 

27 P L R 615 Jagwa v Emperoi, 5 P it 63 = 93 Ind Cas 884 = A 1 R 1926 
Pnt 282 Jang Singh v Emperor, 96 Ind Cas 262 = 27 Cr L J 918, Piatab 
Singh v Emperor 96 Ind Ca s 127 = 27 Cr L J 879 = A I R 1926 AIL 70, 
Emperor v Satish Chandra 31 C AV N 55 4= 54 C 721 Chanan Singh v 
Crounm Ind Cas 929 = 8 Lah L J 610 = A [ R 1927 Lah 78 , Ram Piosad 
Emperor AIR 1927 OuJh 369, Barlativ Emperor 103 Ind Ca3 48= A 
I R 1927 Lah 581 

Although in criminal trials it is the settled practice to require other evi 
deuce in corroboration of that of an accomplice jet the manner and extent of 
the corroboration required are not so clearly defined Some Judges have 
deemed it sufficient it the witness be comfirmed in anj material part of the case, 
others have been satisfied with confirmatorj evidence as to the corpus delicti 
only but others, with more leason, have thought it essential that corroborative • 
proof should bo given of the prisoner having actually participated m the 
offence, and, when several prisoners are tried, that confirmation should be , 

required as to all of them before all can be safely convicted R v Stubbs, 2 o { 

L J 51 C 16 This last is undoubtedly now the prevailing opinion the 
confirmation of the witness as to the commission of the crime being considered / 
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no confirmation at nil as it respects Ihe prisoner For, in describing the 
circumstances of ihe offence, he may have no inducement to spe ik falsely but 
on the contrary every motive to declue the truth, if he wishes to be believed 
when he sh ill afterwards endeavour to fix the crime upon the prisoner R v 
{Z Ier „ 8 0 P 106, R v, Wtlles 7 C A P 2 72 If v Mooics, 2 C A P 
r.°« £ v Jrfrfis,6C AP 388, If v Wells, M A M 32G, R v Shcenan, 
lebb C C 54 R y Cant/, Jebb C C 2o3 fai/lor Ev § 969, Orcenl Ev § 
« u , 3 a P r,ct,ce ” sud Lord Abinqer in R v Farler, 8 C A P 107 10S 
which deserves all the reverence of the law, that Judges ha\p uniformly told 
juries that they ought not to pay any respect to the testimony of an accomplice, 
unless I ho accomplice is corroborated m some material circumstances Now in 
n « V ?^Vl ,0i1 i conoboration ought to consist m some circnmstince that 
attects the identity of the party accused A man who has been guilty of i 
crime himself will always be able to relite the facts of the case, and if tho 
be only on the truth of that history without identifying the persons 
J , w . rc “ l > no corroboration at all If a man were to break open i house and 
tho, i l l i t0 your fhroal, and steal your property it would bo no corroboration 
(M bail st ited all the facts correctly, that ho bid described bow the person 
' 1, 'i knife to the throat, and did steal the property It would not ill tend 
-Tmo ° W f hnt , lho H rty accu8etl particip ited in H Ihe d mger is, 111 it when 
mna »s fixed, and knows that his own guilt is detected he will purchiso 
impunity by falsely accusing others ” 

of lS ,tlC } 8Ulff above statement of law, Chief Horan Jo>j in Ins Evulentc 
*-Fir i , * <CCS | S1 i i /^ero are different opinions entert lined upon the subject 
ulontiR „ < i 0lne , * 1 nt ^ 10 corroboriuon required must go to the criminality or 

others >i 0ri f overy P risoner on trial accused by tho accomplice— 1 istly 
finoi? iJvi? 0f °P in . ,on that the points of corroboration are not ncce sirilj con 
Cnou ,f° lll ty 0r ulciitihc ition of my of the prisoners, but tint it is 
material 11 lh0 t testiniony °f th 0 '^complice is confirmed m such and so m my 
ciitiru nnV rt . 80f lt n, . miy reason ibly induce the jury to credit him is to the 
fir t onim« fl| lnd 'Wong other parts, is to the guilt of tho prisoners ihe 
1 nion appears plausible, and the arguments m support of it nre specious, 
ami ire apt to captiv ate those who do no attentively cosider tho subject 
in tlm !>* °P l,uon originates m a misconception as to tho n ituro of tho defects 
maniiu V u!. e , nCo "“'oh is to bo supplied fho oefect in tho evidence is not in its 
uilli A’ Quality The witness swearing directly to tho prisoners 
,3 rcouifJn w established if the witness be credible What ihercforo 
°PPO''itQ rCU } 3 l ° I row so,nc ^ lln g no matter of whit nature, into tho 
o* tho win W " ,0 J I W, H servo ns a counterpoise to tho impeichment 
wnielliimr "ufV c ,i l 1 arising from tho character in winch be appears, 
(Pun hv ih Wl ^ im Pro\o the quality of tho proof which li is been 
inducts n l?? ICC ,°?P, C ?» lnd that something miy bo anythin,, which 
ifccoinnliLn ,n tlie mmd of tho jury that the n irr uuo of tho 

Mint me,./ 111 res I wcta « correct ono Now, if wo try llio question by 

tiny coniriki.» m > 0Ut nund8 > Wu shall find that there tiny bo m my tilings which 
an accomnl. 10 “^P.'f 0 us With a ration il confidence m tho le '•Union} of 
which ffooq m , 13 S0ino corrobor ition is to th it part of tho evidence 

"li nil in n l ° 1 , k l “° prisoner Ihe correct and accurito in inner m 
ho was coo] nCC0 . mp V, CO d r Lu,s l ho circumstances of tho truisaction diowtlnt 
is fresh th t i C0 *l N,t ™» that he po^e ^cd observation that his recollection 
if we hnd ihn, 10 "* ls nn observer, not in inventor of f icts and incidents, and 
lfinj"ht mi * 1,1 ever} point in which tho evidenco of other witnesses cun bo 
,l,a ko<dfr^ ^iif’ict with his, the} fit into one mother and corrc pond exact]}, 
lcco, ni»!iee 1 i ,M * Ior presuming that Ins entire mrrativo is correct lho 
U late then, ' Q ° ? mst b° supposed to know tho whole details is expected to 
lien fon> i\ ana 13 thus exposed to detection m a \uriety of way-* ihorcis 
,r g tho hirmr. nccc ? * l > for breaking tho gcntnl uniformity and destroy 
la fidXs o'. ?! rwli* 8 °f 1 ‘w, in this c i**., th in in tho oilier teinuLu-K 
It oiaj not | ^ ,' T fr llSi, m chargin 0 the jury Garruic IJ paid 

to an aeeoimu, 00 Unlu t0 observo to >ou here th it the confirmation to bo desired 
P co is not a repetition by others of the whole story of tho actom 
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S 133 plico nntl n confirmation of c\<ry part of it, that would be either tinpo sible 
or unnrces«nrj and absurd, and therefore you are to look to the cir 
cumstnm.es to see whether there are such a number of important facts con 
firmed as to gj\c you reason to be persuaded tliat tho main body of the story 
is correct. You are, each of \ou, to ask yourself tins question Now that I 

hi\o heard tlic accomplice mil have heard other circumstances which arc said 
to confirm tho story he lin* told docs he appear to inn to bo so confirmed by 
unimpcnchnblo evidence, ns to somo of tho persons affected by his story or with 
respect to somo of thn facts staled bv him, as to a fiord me goo J ground to 
believe that ho nNo speaks the truth with regard to other prisoners or other 
fact* with regard to which there may bo no confirmation ? Do I, upon the 
whole feel convinced m my conscience that hi* evidence is true and 
such ns I may simply net upon ? ' Seo also 12 v Dc*pard, 28 Uow 
&t Tr 346 487, It v Birldl and Brady R A R 252, Wxymore § 2059 
1 hough it is not a rule of law it is yet correct to say that tho evidence 
of an accomplice requires just as much corroboration or ns hide 
corroboration ns i» needed to convince n prudent person of tho truth 
of tho facta nl oged against tho accused tfamun v Empress, 14 P R 
1894 Cr Under section 133, Evidence Act tho evidence of an accomplice 
by itself is enougli for a conviction but it is ft rulo of practice founded 
on experience, that in every case where an ncomplico has given evi 
dence tho Court must raise a presumption that he 19 unworthy of credit unless 
♦.orrobornled in material particulars Failure to raise this presumption is an 
erior of law, but in each ca*e the weight to attach must depend on tho particular 
circumstances 1 ladan Quru v Emperor 4 Pat L T 381 =*73 Ind Cas 953= 
24 Cr L J 723, see also Tola Singh v Emperoi , GO Ind Cas 463 = 23 Cr L 
J 734 , Empeiorv Darya Singh 1923 Lah G66 The demeanour of an accom 
plico in the witness box cannot he a substitute for corroboration J lannalal v 
Empeior, 9 0 A A L R 947 The manciples as to npprovei s evidence are as 

follows The evidence of an approver doe3 not differ from the evidence of any 
other witne«s save in one particular respect, namely that the evidence of an 
accomplice is regarded ab unto as op«m to grave suspicion Accordingly 
if the suspicion which attaches to the evidence of an accomplice be not removed 
it should not be acted upon unless corroborated in some material particular 
uml if the suspicion attaching to the accomplice s evidence be removed 
then that evidence may be acted upon even though uncorroborated and the 
guilt of the accused may be established upon that evidence alone In order to 
ascertain whether the evidence of the accomplice is truthful and therefore 
exempt from the requirements of corroboration the tribunal should apply 
intrinsic as well as extrinsic testa but if being applied that test it comes to 
the conclusion that the accomplice is a truthful person the accomplice becomes 
an ordinary witness Section 134 becomes operative and the tribunal may 
proceed to convict upon his evidence Rattan Dhanuh \ Empeior 9 Pat L T 
672 = A I R 1928 Pat 680 There is nothing in the law to prevent a Court 
from convicting the accused on the uncorroborated evidence of an approver 
but it would be exceedingly dangerous to do so There must be corroboration 
of his evidence in material particulars by impartial and reliable evidence 
Corroboration by an accomplice is worthless as is corroboration by a witness 
whose competence of truthfulness is under suspicion Evidence in corrobora 
tion must be independent testimony which affects the accused by connecting or 
tending to connect them with the crimes In other words it must be evidence 
which implicates them confirming in some material particulars the fact of the 
commission of the offence and that the accused had a hand therein It is not 
necessary however that the approver should be corroborated as regards every 
single statement SuresJichandra v Empeior 47 C L J 471 = A I R 1028 Cal 
309 , see il*o Lalafat Bossaui v Emperor 33 C W N 58 - A I. R 1928 Cal 
745 Kailash v Emperoi, 48 C L J 481, Naratn v Emperor 107 Ind Cas 
97=29 Cr L J 209 

Corroboration 'as regards the identity of the prisoner In England 
originally there was no necessity of specific corroboration as regards the 
accusers identity R v Despar d, 28 How St Tr 346 487, R v Birhtt and 
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Bmhi, R &, R .0 But the opposite opinion began to be taken at Nisi Prim, 
and finally prevailed Now it 13 settled that tliere must be corrobontion both of 
the circumstances of the crime and the identity of the prisoner Roscoe Cr Ev, 

h P ’ t P „ V S l\?i an ‘ j8bb . 5 * • 71 v 0 C & P 3SS , It y in* 

a,, ?r 69 '/• X 7 C A P 272 273 , ft v talk,, 8 C & P 100 , ft v 
Rv Di/U ’ 80 &P 281 <ftv Bn Lett 8CAP 722 
nl5 l r’ 7 ,9?* , Cr 43 ^ Clm « T »W". 10 Ir C L 514 521 
®f K '> 2Cr . App 130, Warren s Oise, 2 Cr App 194. In Merest s 
UK* supra, it was held that corroboration must be ns regards ‘ some particular 
t0 implicate the accused” But 111 Wilsons Case, 6 Cr App 125 
amminhniPte > ^ mu*t not be supposed that corrobor ition is required 
fS2f T p 5 ? JmJependentwdenceimpiieUmg the accused" In Bathe, aid s 
is thfl oftrp i P • the Court said " Everest s Case goes too far IT ikon’s Case 
n See also 117, Irons Case 8 Cr App 249 

9 App *»«»• ^‘“0 L O J said “It is sufficient 
DrinemlS ” a 1 G mf \ , l d , ]Vl i SOn 8 Case s <’ e,n to us to lay down the right 
Kind Trails Case, 10 GY App 112 117 the same IearLl 

flite 1 one . without attempting to decide whether Eveiests Case or Wilsons 

(in 101 ‘jasumirg that EietesCs Case is conect ’ But in It v With ?, 

V rSLlr . ° 23 ’ fating c J said ‘'This Court had no intention (m R 
icurl ’ r.. o° Un D set , l e ^he liw as established in R v Wilson and It v Blather 
Ironed I deA^' aitte, (WlOl 2 K B 033-81, L J K B 28, the same 
arisen in th«f i? Wer reviewing the law said , ‘ The difference of opinion has 
denca mnJ f n , re ^ orenc0 l <> the question whether the corroborat've evi 
»Xr2S°h n r‘ th9 ' wcu “ d w,th “w crone of practice as to 

Upon the ‘I 1 conso( l, ue,1C0 the danger of convicting a person 

requilid ,a anmfSu te8tl 1 mon f of one '! ho 19 ^ufttedly a criminal What is 
accomplice istnwnlT eTldence remleringit probable that the story of the 
■IrpeXt VviiK ‘. lnt “ 18 reasonably safe to act upon ,t If the only in 

does not tonS a. rC1 “ S l ,° ' ln 1 mc,c, ent 'j> the commission of tho crime which 
to the idenhtv accused w «th it or if the only independent evidence reJ ites 
horntne evirlp.io . ^® cuset ^ without connecting him with the crime is it corro 
imply iJ ll “, 1 here ire some expressions to be found in the boohs which 
opinion uTaVn? a, be ' ! ! nd "i T &rU ‘ l Ru3 “ *• K 251) the Judges were or 
charged ifh«' 1 lcco g» pl,c « did not require confirmation as to the person he 
"nperfectlv rennri l ' C i Ilfiri j ed L a3 t0 P' ir “ cuIars of his story The cn«e is very 
counsel, but Wm . in B Y dence 18 not . 8 . tate J V s 110t nr S ue(i hy 
bred the case .f, tated '©riwllj to a meeting of the Judges by the Judge who 
on such evidence could “"t* Yt? re i 1 been , held that a conviction 
‘hot as an accomrXr 1 be ( l u ’ l9 hed by the Court but the ratio decide, uh is 
of credit, the vppfii^ 0 18 a corn P e tont witness, and the jury thought him worthy 
p C 464) and fSt t W r 9 ,n ?, c S^P a -. nce Wlth th ? ln w— flex v Atnood (1 Leach 
his been held '^ 0, \ es (1809) 2 camp 1311 There are other cases where it 

2* v HasUwTa&K nn *' ‘c 0 S C ? C V° cannot be withdrawn from the jury 
]lr Justice ciSi i Pc ^ P , 152 )> v Andrews (1 Cox C C 183 per 
fung these^ andmlL d ,^, V Aier H {18i5) (1 Cox C C 200 ) After exa 
elusion that thl k°.. nu thorities to the piesent da 


crime, but alsA n« T eunnrineu not only as to the circumstances of 
n°t mean that SSL^Slft 8 lden „ tlty of tll0 r P^oner The learned Baron does 
' To have said nliJ! . muat be confirmation of all the circumstances of the crime , as 
"°n as to a mabSS ^“ that . ,s unn , ec ? S3ary ‘ lt 18 sufficien 1 1 f there is confirma 
^hition to thecni 1 i C,rC m‘' 0 ? f 1,10 enmo and of the identity of theaccused in 
Jeara pnctlce > fto °n [Pad e gave his opinion ns the result of twenty five 
0 f°n in later cases a3 r 0c ?°P ted hy die other Judges, and has been much relied 

■'“nof Ui 0 ™‘‘* l °n which I nl" IJS nclyice juries to require, 13 a confirim 
SS*°n elnrgoA fc 80I T 118 f Sf it wh,cl1 b oe3 “ ba« ‘ h s guilt on the particulir 
0 lll l, il you can legally convict on the oviduico of an accomplice 

safely rely on his testimony , but I advise juries never to nu 


133 . 
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S 133. on the evidence of an accomplice unless he is confirmed as to the particular 
person who is charged with the offence ’ In Reg v 2'arlcr (8 Car X P 100) Lord 
Chief Baton Abinger said 'It is a prictice w Inch deserves all the reverence of 
1*H>/ tint Judges have uniformly told juries tint they ought not to pay W 
respect to the testimony of an accomplice, unless the accomplice is corroborated 
in some material circumstance Now in my opinion, th it corroboration ought 
to consist m some circumstance that iffects the identity of the p irty accused 
A man who has been guilty of a cumo himself will always be able to relate the 
facts of the cise, and it the confirmation be only on the truth of that history 
without identifying the persons, that is really no corroboration at all It would 
not at all tend to •'how that the party lccused pirticipated m it’ la lleg v Dtjht 
(8 Car & P 2GJ) Baron Gurney gud ‘.Although in some instances, it b is ken 
so held, you will find that in the majority of recent cises it is laid down tint 
the confirmation should be as to some matter which goes to connect the prisoner 
with the transaction In Reg v Ctrl ell, (8 Car «Sc P 73d) the prisoner wa» 
indicted for receiving stolen «heep The evidence consisted of the statement of 
an accomplice and to confirm it, it was proved that a quantity of mutton 
corresponding in size with the sheep stolen was found in the prisoners house 
Mi Justice Rattei son sud it the confirmation had merely gone to the extent 
of confirming the accomplice as to matters connected with himself only, it would 
not have been sufficient but here we have a great de il more wehave i quan 
tity of mutton found m the house in which the prisoner resides and that 1 
think is such a confirmation of the accomplice s evidence asll must leave to the 
jury * 

“ These cases lead to the view expressed later by Baton Patke m Reg v 
Stubbs 25 L J M C 16 -Dear C 0 555 and shew th it m bis time, although 
there had been doubt in the past the law as formulated by him w is accepted 
as the correct opinion, and continued to be the law to the time of passing of 
the Criminal Appeal Act, 1907, md in our judgment to the present day 

• We hold that evidence in corroboration must be independent testimony 
which affects the accused by connecting or tending to connect him with the 
crime In other words, it must be evident which complicates him— -that !>•, 
which confirms m some material particular not only the evidence that the 
crime has been committed, but also that the prisoner committed it The te t 
applicable to determine the nature and extent of the corroboration is thus the 
same, whether the case falls within the rule of practice at common law or with 
in that class o! offence for which corroboration is required by statute ihe 
language of the statute, implicates the accused , compendiously incorporates I 
the test applicable at common law in the rule of practice i he nature of tho I 

corroboration will necessarily vary according to the particul ir circumstances 
of the offence charged It would be in a high degree d mgerous to attempt to 
formulate the kind of evidence which would be iegarded is conoboration 
except to say th it the story of tho accomplice that the accused committed the 
crime is true, not merely that the crime has been committed, but that it wW 
committed by the accused j 

lhe corroboration need not be direct evidence that tho accused committed j 
the crime it is sufficient if it is merely circumstantial evidence of Ins connec > 
tion with the crime A good instance of this indirect evidence is to bo found i j 
in Reg v Birletl, (8 Car &, P 732) Were the law otherwise, many crimes ' i 
which ire usually committed between accomplices in secret, such as incest, , j 
offences with females, or the piesent case, could never be brought to justice » ( 
The decisions of this Court upon the nature of the corroboration require ( 
call for some explanation and it is because they do no always ippeartohe to \ \ 
the same effect that this Court was especi illy constituted m order that we mig'd j 
lay down rules for future guidance J £ 

'In7?cxv Fierest 2 Cr Ajip R. 13U tho Court said * fbe rule ha 3 > 
long been established that the Judge should tell the jury to acquit the prisoner j 
if the only evidence against him is that of an accomplice, unless that evidence < a 
is corrobor itod in some particular which goes to implicate the accused >'? h 
think 'tell the jury to acquit' should read 'warn the jury of tho charges o* j V 
«oimuing ’ iliero is no statement in the report of the exact warning fc*' eD f 
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Ju fe n" ?“■ , T PC‘ lson ’ 6Cr A i>P R 125, there was an abundant s 133 
caution, and tile Court said ‘ It must not bs supposed that corroboration is 1-5,5 
required amounting to the independent evidence implicating the accused * If 
iSUnkSS 8 r tbe Jut,ffe sl l 0l ? Id not V rn tho W t0 require independent 
^goestoo hr° SOme part tlQ btory wI,,cfl implicates or involves the accused, 

,9 f l Blatiiermd , (6 Cr App R 281) theCourtsaid ‘(Rex v Everest 

in » ^ pp ^ goes t0 ° for > Bex v Wilson, (G Cr App R 125) is the 
correct statement of liw ’ We agree that Rex v Everest 2 Cr Ann S R tan 

Teu,L Tr!" Asf the . Ju , <i 8 6 al '°" w < llr “‘ ‘lie jury to acquit, but Hex 

v Atcr&>f(2Cr App R 130) is the better stitement of the law as remrda tho 
corroboralion for which tbo jury should loot B “ 

0,0 „ T WaHilow and Sons him, (1915), 85 L J K I! 

8, 3— <- A915) 3 Iv. B 527> 534 Lord Justice Pick ford m tho Court of An non I 

rc \T„‘ o r^A‘'r' s ,u Cise(0<> App R •*)“ - 

unpbca^tS Ttbcla 

sasit^iaia srfa - a 

Woellont * i aS i S “?' ptlon the more f'vourablo view of tbo late to th! 
cS l? 1S a, ;‘ do ' m "> Bluest, C,ise 2 Cr App R 130 was r. bt Tl 

, 6 ”71 J S“ “ W13 ‘ h0 pracnce of the Court to miuiioromUraS 

SL1 , ‘ could allow a conviction to scind We did not intend to j n 

men > 'r|' f ' of practice It 13 too strongly expressed, mid is too eerwrala 'LV 
TbeSitJst 0 correct Y IGW '» tbit lud down c.rbcr m the present m l/ ^7 
Com t 1 P 0<lse 13 Bex v IFitfw, 85 L J K. B 1129=11910 IK II lr?/ ^ 
tlAAnf 15 ttnt there are certain statutes ..Inch provide t!./ 
bonded hi evldenc 8 shall bo mBufficie.it to support u convu tie,, „ '.it ' 
borapon by a 0 ” 0 ol ler ,n aternl evidence iinplic mug tho aum. d ,7 v " p 
ffl required hj the common law .8 not suL^w “ *V 

a ‘ “ 11 follows from the law laid down in tho present m / 

“ot be“ l ln V ‘7 10 ‘I 10 0ff0ot tlu “ the verdict of « 

bor»t,„?, ,S merely because they had behoved an at lo'ZbZ**- *} 

“"obomtm Pllcll, , lng the accused , but it must not be rati/, 7 * W “* > s , 
case ol n°" neetl not be independent evidence inplitultn,' j/ 1 4 ll “ 

th 'l>rgumm V q£r er ' , 10 , App R Hu, 

Won\ b I* , iha t case turned upon special facta nlai 0 f 

111 future L dld n0t alter the Jaw Now t!,a t wc Ii4\* TtS* V W 

th,lt 11 " lU be unncccb0ar y XZ ) 

^riiUon r^? ye J ud S ment of the Court tltm trs,* - 
0 rSd'tiffWJ’fovtot 1 Atkin J Sj’rlj'**'"/ WAm 

K followed bv the Indian fW. / /««/«, t , 


Hi fm ura not al ter the law Now that wc have 

SW,,8 <Sf tbis Court t,rU,t U "‘ U be Unntcc ^ 3 -’ ‘*~+'SZrt 

^mton lodgment of the Court unnt r ,,r- 

P / AwryJ touiatt / and Allan / and^ & XJT" '/■ W*w /? r 

? Mi b r tha 9?" rl " feij,'/ //**«« Ao/„,v 

A l 8 Wt’ £","’ er ;7 A 1 E 19270a A ,2 0 l/ 

f / 7 Dill 531 IFoatr V hmpmr 1 V I Mints 

"JcStt'- D- Cr C 102, V 7 ""-I (Or 1 ( ^ 

rn T ro“ l f“ , 'g )t lU-/Sv ar '^ , 5 > eK't IJn t- O, = 

= v tt. 431 Aha Shtcev ()„*, „ _ . t*. ^ 
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S 133. in the ciso , it would bo merely confirmatory of other and independent te*li 
monj A gain, tlio corroboration must bo by soma evidence other thin that 
of an accomplice, and therefore one accomplice s evidence h not corroborative 
of the testimony of another accomplice Ilex v A oaks r t Car it I* 32h” P# 
lord Haulmy J m Hex \ Bar! tr Vi lie 80 L J K. IJ 23 (33) So long 
established a rulo of pmet co as that which makes it prudent is i general rule, 
to require corroboration of accomplice*, cannot without pa it danger to society 
bo ignored by the Magistrates and Sessions Judges simply because section 
133 Lvidcnco Act, declares that a conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an accomplice The Courts shouli 
give proper eflect to the provisions af section Ilf, illustration (£) The rulo to 
section 111 illustration (6) and that in section 133nrepirtof one subject and 
both are found in most of tho great judgments and neither section is to bo 
ignored in the exercise of judicial discretion Tho illustration (6) to section 11* 
is tho rule, and when it is departed from the Court should show or it should 
appear that, tho circumstances justify tho exceptional treatment of the ca e e. 
Queen Emptess v Chagan Dayai am, 11 1$ 331 Although a conviction as not 
illegal merely because it proceeds upon tho uncorroborated te tiniouy of an 
accomplice, tho evidence of an accomplice, ordinarily speaking, should be corro 
bornted in material particulars and such cvidenco should bo accipted with t 

great deal of caution and scrutiny Tho amount of criminality is n matter for 

consideration, and when a person is only an accomplice by implication or in a 
secondary sense, his evidence docs not require tho same amount of corroboration 
as that of a person who is an actual perpetrator with tho principal offender 
In dealing with the question what amount of corroboration is required in the 
case of testimony given by an accomplice, tho Court must exercise careful 
discrimination and look at all tho surroumhn D cu cum stances in order to arrive 
at a conclusion whether the facts deposed to by the person alleged to be an 
accomplice are borne out by those circumstances or whether the circumstances 
are of such a natuio that the evidence purporting to be given by the alleged 
accomplice should bo supported in essential and material particulars by 
evidence ahundi, as to the facts deposed to bv that accomplice Kamafa Prasad 
v Silal Praasad, 28 C 330=5 C \V N 517 The evidence of a pardoned 
accomplice taken with the statements of unpardoned co prisoners is not sufficient 
by itself to warrant tho conviction of those who never confessed Queen Empiess 
v, Bhagya, Rat Un Cr C 750 Where material discrepancies occur between 
the statements of the corroborating witnesses before the Police and their depo 
sitions in tho Court either on enquiry or trial there is no corroboration and 
consequently the prosecution must f ul imai Das v Ctoivn, 36 P W R 1910 
Cr =8 Ind Cas 193= 11 Cr L J 53 The rule ns laid down in illustration (b) 
to section 114 of the Evidence Act does not apply to all persons, who technl 
cally come within the category of accomplices The particular circumstances of 
each case will effect its application and no generil rulo can be laid down on 
this point Deonandan v Empeior 10 O W N 609 = 33 C 649=3 Cr !*• 

J 452 In cases where the act of the accomplice imports no greit moral 
delinquency the presumption enacted in s 114 illus (b), does not .apply Crou.it 
v isardas 6 S L It 106=17 Ind Cas 79 = 13 Cr L J 767 see also King 
Empeior v Malhai, 26 B 193 = 3 Bom L R 694, Queen Empress v 1 lanWh 
14 B 115 There is no rule of liw or practice that the self incriminating 
portion of the evidence of an accomplice is unworthy of belief unless corro- 
borated Empctor v Ilanmunt 6 Bom L R 443 However convincing the 
testimony of an accomplice m »y be of the facts necessary to bo proved, it has 
become a settled course of practice not to convict an accused p rson on the un , 
corroborated testimony of an approver, and the corroboration ought to consist 
in some circumstances that affect the identity of the iccused Emperor v By* , 
Krishna, 6 Bom L. R 481, per Crone J The corroboration required of the 
testimony of an accomplice should go to some circumstances affecting f" 0 
identity of tho accused participating in the transaction Such corroboration i 
ought to be that which is derived from unimpeachable or independent evidence 
as distingui shed from that derived from the earlier statements of the same 
accomplice or the statements of other accomplices. Ibul per ChatuhatarbarJ j 
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There must be corroborative evidence not only as to the identity of the person 
spoken of as the accused but also as to the coipus delicti Reg v Chatur Rat 
Un Cr C 102, Req v Nani uUian, Rat Un Or C 102 A person cannot be 
convicted upon the evidence of witnesses, who are no better than accomplices, 
if this evidence is not corroborated m material respects by other independent 
evidence in the ca*>e Togendra Nath v Sangap Garo, 2 C W N 55 

The rule of evidence contained m s 133 and in s 114 (b) of the 
Evidence let amounts to nothing more fch in a direction to all Judges and 
uigistrates that i f ict cannot reasonably be held proved within the meaning of 
section 3, if there be no other evidence of it than the statement of an unreliable 
witness Grown v Ramchand 6 S L R 195= 14 Cr L T 2G2= 19 Ind Cas 
o31 Section 111 of the Evidence Act enacts a rule of piesumption , and read 
with s 4 of the Act it indicates that this is not a hard and fast presumption, 
mcapaVe of rebuttal, a presumptio juris et de jwe Emneior v Shnnias, 7 
Bom L R 969 = 3 Cr L J 33 

Prior to the Evidence Act, the rule not of law, but of practice was that a 
conviction could not be founded on the unsupported evidence of an accomplice, 
that the accused person’s statement was no evidence against a fellow prisoner 
or one tried join tlj with tho person m thing the statement and that such state 
m ®nt was only admissible in evidence when made in the witness box Giown 
' "ihat Singh 31 P R 18G6 Cr , Queen \ Tumeci/uta 124 P R 1SG6 Cr , 
Uwnv Boom 125 P R I860 Cr , Dewa v a own, 27 P R 18G7 Cr, Crown v 
Jairatn 28 P R 1867 Cr , C/ownv Ruheemee, 38 P R 1867 Cr, Queen v 
k R Cr 11, Crown v Hooravice 27 P R 18G9, Empress v Shakur 

’CPI, R 1 Or But where a Migistrata treated a mere witness as an 
accomplice and granted him conditional pardon his evidence does not require 
corroboration Req y faltchchnnd, 5 B H C Cr 85 In ordinary cases the 
uncorroborated testimony of an approver is not sufficient to convict a person 
aw n 2*^ an offence Queen v Tulsi 3 B L R A Cr Gfi , Queen v Issen 
i R Cr 8 Queen y Naioab Jan 8 W R Cr 19 , Queen y Ramsaqor, 8 W 
n. , r . °7» Queen v Chirag 12 W R Cr 5, Queen Empess v Shtdhnqappa 
too n Cr ^ ^<7 v Chatui IB 476 N Tamiruddmy Emperor 29 C 

iat Empi css v Bipin, 10 C 970, Naxiqadu v Emperor 12 Cr L J 240= 
JO Ind Cas 289 Huhba v King Empei or, 4 Ind Cas 884-12 0 C 418 = 11 
if, 71 ' P^en v Kalla Chand 11 W R Cr 21 
the j though 8 114 illustration (b), provides that a Court may presume that 
is not « nC0 111 nccom Pl | ce is unworth j of credit, unless corroborated •* may” 
.t n £» ! nust ’ and no decision of Court can make it ‘ must ” Therefore inspite 
stan] 1 keen sllt ^ to lho contrary in law, the evidence of an accomplice 

j. .j. on toe same footing as any other evidence The Court is not obliged 
cir 01 i 19 unworthy to consider after taking into consideration all the 

cumstances— one of which being that he is an accomplice— whether it does or 
eul i r y 011 p vidence To entirely rule out the uncorroborated 
P„?^? C0O ‘ \ n Accomplice might in many cases lead to miscanage of justice 
Emperor y Mathews, AIR 1929 Cal 822 

O58«Re^? 0,s io charging the jury In Rex v Baskemllc, ( 1916) 2 Iv B 
‘vaid ‘TiT ” K B 28, Laid Reading in delivering the judgment of the Court 
nilmia i, ro 13 no doubt that the uncorroborated evidence of an accomplice is 
Cn a i ,n l™-*™ fer Atwood 1 Leach C C 4G4 But it has Jong 
0 ( .u 8 , rule of practice at common law for the Judge to warn the jury 
nccomnl unger of convicting a prisoner on the uncorroborated testimony of an 
to coni ? ° r acc0ra Phces, and in the di cretion of the Judge to advise them not 
u , 3 ”V ct opon such evidence , but the Judge should point out to jury that 
v eir province to convict upon such unconfirmed evidence — Req 

B 413 L ^ C 16 and Menmer In re 63 L J M C 193 = 71894) 2 Q 

°f practice has become virtually equivalent to a rule of law, 

open!!l 0 9? urt °* Criminal Appeal Act, 1907, 17 Edw 7 C (23)1 Icamo into 
luilf n .1 1813 Court hag held that in tho absence of such a warning by tho 
(U)G8\ M- y? n / ,ct,on must be quashed — Rex v Tate 77 b J K. B 1043= 
Jessconv, fTk after tlle proper caution by the Judge the jury nevertlie 

¥lct the prisoner this Court will not quash tho conviction merely upon 


t33 
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S 133* ^ 10 giouml tint tho accomplice's testimony was uncorroborated It can but 
rarely happen th it the jury would convict in such circumstances In consider 
ing whether or not tho conviction should stind this Court will review all the 
tacts of the case and will hear in mind that tho jury Lad the opportumt) of 
hearing and seeing the witnesses when giving their testimony As the rule 
of practice at common law was founded originally upon the exercise of tho 
discretion of the Judge at tho trial and moreover, as it is anomalous in its 
nature, in as much fis it requires confirmation of tho testimony of a competent 
witness it is not surprising that this rule should have led to the differences of 
opinion as to the nature and extent of the corroboration required, although 
there are propositions of law applicable to coi robor ition which are beyond 
controveisy The Legislature intended to lay down in section 114 of tho 
Evidence Act, the rule that tho testimony of an accomplice is unworthy of 
credit so fir as it implicates an accused person unless it is corroborated ui 
material particulars in resp^mt of that pprson , and it is the duty of a Court 
which has to deal with an accomplice's testimony to consider whether this 
maxim applies to exclude that testimony or not and m a case tried by jury to 
draw the attention of the jury to the principles relating to the reception of an 
accomplice s testimony Queen v Sadlm Uaiidal, 21 W R Cr 60 The Judge 
should inform the jury or assessors (1} that there is no rule of law prohibiting 
the conviction of an offender upon the uncorroborated evidence of an accom 
plice (2) that as a general rule of practice it is considered unsafe to convict 
upon such evidence and (3) to point out any circumstances in tho particular 
case which in the opinion of the Judge afford a sufficient reason for relying 
upon the evidence 2 Wen 798 = 4 51 H C App 7 The evidence of accom 
plices should not be left to a jury without such dnections and observations 
from the Judge as the circumstances of the case may require In re Elahi Buksh 
5 W R Cr 80 = B L R Sup Vol 459 Where the evidence of an accomplice 
is uncorroborated the correct practice requires Sessions Judges not merely to 
tell the jury that it is> unusual to convict on such evidence but also to tell 
them that it is unsafe and contrary both to prudence and practice to do ‘•o 
But his omission to state the above particulars does not amount to an error 
in law Rerj v Gaun Bin, 6 B H C Cr 57 see also In i e Palavasam 2 Weir 
706 If the jury found a prisoner guilty on the uncorroborated evidence of an 
approver nfter the Judge in his summing up had pointed out to them the 
de irability, under the circumstances of such corroboration, the High Court on 
appeal would refuse to set aside the conviction Queen v Mahuiia 6B L R 
App 108=15 W R Cr 37 But where a Session Judge has faded to warn a 
jury that it is unsafe to convict merely upon the testimony of the approver 
nnd where the Judge has not properly explained to the jurv the law and 
practice regarding such cases there is i misdirection of a very serious hind 
and the verdict of the jury cannot be sustained Makbulv Emperor 12 Cr h 
J >37 = 12 Ind Cis 513 The Ju Lem his charg) to the jury should Uiho 
caie to state also th it the evidence of approver wis given on conditional pardon 
Queen v Bi/Lunt 10 W R Cr 17 It will be an error in summing up if a 
Tudge after pointing out the danger of acting upon the uncorroborated evidence 
of an accomplice were to tell the jury that the evidence of the accomplice was 
corroborated by a fact which did not amount to any corroboration at all 
Jammiddi v Emperoi, 29 C 782=6 C W N 553 The evidence of an 
approver should not be believed without mnternl corroboration, and m order 
to see whether there -such a corroboration it is the duty of tho Court to 
scrutinize ami mnr hall out very carefully the pioof relating thereto Where 
this duty boa not been properly performed by the lower Court, tho High Court 
will interfere on the revision side and set a ido even the concmrent findings of 
tho Courts below Manna v Emperor 9 Ind Cis J32=12Cr L J 35=3" 

W R 1911 Queen v Ebihee Bux 5 W R. Cr SO (F B ) J/am Ram v Eat 
peror 107 Ind Ca « 876 = 29 Cr L. J 311*= A LR 1928 Oudh 207 

Conviction whether illegal for want of corroboration A conviction i* 
not illeg il merely becau e it proceeds upon the uncorroborated testimony of an 
accomplice such evidence, bung ulmifoible, furnishes is good a legal ba is for 0 
conviction as any other evidence which is aJmis-iblc Uhc omission to follow 
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the established rule of practice ns to the corroborntton of such evidence does not 
constitute nn error in law But where the character of the evidence relied upon by 
the prosecution was not of n hind to w irrint the refusal of the Judge to nppl> to 
the ciso the maxim enunciated in illustration (b) of s 114, Evidence Act/ a con- 
viction on the uncorroborated testimony of an accomplice is not legal Ouecn 
Fmprets v Changan Dagaram , 14 B 131 Ulaud*lm\ Fmperoi Hind Cis 
46 See nls o Ouecn Empress x Ngn Tun U B R (1897 1901) Vol f 173, 
Haiti BaUh v Empress, 1G P R 1886 Cr, Ihlatv Ktnq Emperor, 14 Ind 
Cng 96S i\i7 a Po Chit v Emperor 0 Ind Cas 778=12 Cr L J 132, 
Ulan Mahl v lung Empaor, 1G C \V N GG9-16lnd Cis 087=13 Cr L 
T 570 Emperor x Talubhat, 11 Bom L R 858=3 Ind Cis 901=10 Cr E 
J 153, Queen Empiess v Ningappa 2 Bom L R 610 Tins section m un 
rmstnhcnblc terms lays it down that a conviction is not illegal merely becuiso 
it proceeds upon the uncorroborated testimony of an accomplice/ and to bold 
tint corroboration 19 necessary is tc refuse to give edict to this piovision 
Teg \ Bamasami , 1 M 394 = 2 Woir 799 Ouecn v Luchmre 19 W R Cr 48, 
In ie Plain 13a! sh o W it Cr 80= B L R Sup Vol 459 The rule regirdm„ 
the eudenco of accomplices is that it must bo carefully scrutinized before it 
is accepted In dealing with such evidence a Judge or jury must start with 
the rules stated m illustration (b) to section 114, Evidence Act, and presume 
that an accomplice is unworthy of credit unless ho 19 corroborited in imtenu 
pwticulirs There m ly bo circumst luces in paiticul ir ca^es which are sufficient 
to overcome such picsumption and, in such cises, a conviction is not illegal 
“uJi ca es are provided for by section H3 Evidence At-t, but, in the case of 
a Judge who has to givo reasons for his decision/ tho reasons which had leu 
him to believe th« uncorroborated evidence of an nccoinp'ico should be clearly 
and fully set out The evidence of one accomplice is ordinarily not sufficient 
forroborntion of that of another NgaPoThct v Queen Empiess 1 L B R 
*"* though, before convicting on the evidence of an accomplice/ corroboration 
18 not legally necessary, a Court should follow the maxim that an accomplice 
18 unworthy of credit if not corroborited in maternl particulars unless 
circumstances justifying a disregard of such maxim exist Ilahi Bakvi v 
Uiperoi , 10 P R 188G Cr It is generally unsafe to convict an accused 
P p r on on the testimony of an accomplice unless it is corroborated in miterial 
Particulars connecting the accused with tho offence But in considering whether 
mis rule apples to any particular case, it must bo remembered that all persons 
technically within the category of accomplice cannot be treated precisely on 
e same footing and no general rule on the subject can be laid down Deo 
>o«cfo«\ Emperor, 33 C 649=10 C W N 669=3 Cr L J 452 It is not a rule 
nf , one of practice as to the corroboration of accomplice who is unworthy 
credit unless he is corroborated in miternl pirticulars The High Court 
‘ hot di turb a conviction under its revision il juusdiction, simply bee mse 
< 8 rule of practice has not been obsoived by the convicting Court, unless 
. nre p xceptional circumstances c illing for the exercise of that jurisdiction 
interests of justice Emperoi v Lallu, 11 Bom L R 808 = 3 Ind Cas 
Cr L J 433 Where the evidence of an accomplice is not of a 
in n Ctcr 10 Wl mnt the refusal of a Couit to ajiplv to it the maxim enunciated 
*■* illustration (b) of section 114, Evidence Act a conviction based on such 
U n C n ?don0 would be of questionable propnety Queen Empress v Chanan, 
331 A conviction on an uncorroborated mil retracted confession of an 
^omplice is improper and bid Yasinx King Empetor 28 G 689= > C n 

fV j " A prisoner should not be convicted on the sole and uncorroborated 

m tf nce ^ "* n Accomplice who was made a witness after a pardon was granted 
( r nn-P ueeit v Eunho, 9W R Cr 28 Queen Empress v Bhagya, Rat Un 
{/, a 3 bV^F* 1 Cueen v Chuttenlharee, 5 W R Cr 53, Queen v Dailun 

C r f on this point was thoroughly discussed by Sir Baines Peacock 
i-f , ln Q , v E laln Bax, 5 W R Cr S0 = B L R. Sub Vol (F B) That case 
“ 1,1 1866 and ln stating the law he said I am of opinion that 1 
is nil n U P°» the uncorroborated testimony of an accomplice is legal I bis 

a new law, nor founded upon a new principle The point was decided 
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S 133* in England ns far back is tho 10th December 1662, after conference with all 
tbo Judges” Ihen quoting extracts from Sir Mathew Hale's Picas of the 
Crown, King v Attuood, 1 Leach Cr C 4G1 ,Iung\ Jones 2 Gimp Rep 
131 and from King v Dai ham, 1 Leach Cr C 178, ho continued “Tae law 
us nbo\o laid down that n conviction is IcgnI though supported by uncorrobo- 
rated evidtneo of an nccomplico has been nJmittcd by Lord Denham in Lex v 
Hasting s and another 7 C A- P 152, by Baron Aide) son in Rex v WtlUs, 
7 C A P 272 and by many other learned nnd eminent Judges and it was 
so ruled bv tho Court of Criminal Appeal in Reg v Stuffs, 25 L J M 10 The 
law of England, therefore, upon this subject is beyond doubt The law of 
America is the same, nnd in tint country where in most of tho states new 
trials are granted m criminal cases, new trials have been refused even when 
the verdicts wero obtained upon the uncorroborated evidence of in accomplice 
Act II of 1833 section 28, was referred to by the appellant’s pleader, 
by whom the case was very ably argued and it was contended that that Act ren 
dered corroboration necessary upon that point it is sufficient to say that it was 
not tho intention of the Act to render inadmissible an y evidonce, which hut for the 
Act would have been admissible (see section 53) , nor was it intended to lessen 
tho legal effect of any such evidence AVe have therefore no hesitation in 
answering the first question in the affirmative and declaring that a conviction 
may be legally had on the uncorroborated evidence of one or more acconi 
plices ” 

Amount of corroboration A conviction based on the totally uncorrobo- 
rated storv of an accomplice is bad in law Queen Empiess v Shtdhngappa 
Rat Un Cr C 844 Ciown v Heera Mahar, 74 P R 1806 Cr Ctownv Volum 
IIP R 1867 Cr Aloiv Queen Empress U B R (1892 — 1896) Vol I 103 
An approver’s evidence cannot be accepted unless it is corroborated in material 
particulars bv other independent evidence Lad Khan v Crown 19 P W R 
1012 Cr =13 Ind Cas 093=13 Cr L 3 182=17 PAR 1912 Queen Empress 
v Krishna Bhat 10 B 319, P S Narayan v Empetor '1914) M IV N 
363=15 Cr L J 417 = 24 Ind Cas 153 Not only as to the persons spoken 
of by an accomplice must there be corroborative evidence, but also as to the 
rorints delicti there must be some prvna facie evidence pointing to the same 
direction Reg v Chatur, Rat Un Cr C 102 = Cr Rg 17 1 1876 There 
must be independent corroboration with respect to the identification of the 
persons whom accomplices charge and with respect to the facts they state 
and their testimony ought to be confirmed bv other evidence against each 
person they name Ounda Singh v Cioicn 21 P R. 18G6 Cr , Esur Singh v 
Cioicn 1 P R 1868 Cr The testimony of an accomplice is not alone sufficient 
for a conviction The corroboration must be on matters directly connecting 
the prisoner with the offence of which he is accused Queen v Dwarka, 5 AV R 
Cr 18=1 Ind Jur N S 100 Queen Empress v Dhondi Rat Un Cr C 810, 
Queen Empress v Kunjan Menon 111 L J 397, Queen Empress v Shedlingap 
pa, Rat Un Cr C 844 The evidence of two or more accomplices requires corro- 
boration equally with the testimony of one Queen v Duarka 5 AV R Cr 
18=1 Ind Jur N S 100 Queen Empress v Shtdhngappa, Rat Un Cr C 
844 Nga Paw v Q E, L B R (1872 1892) 54 An accomplice is a competent 
witness and there is no absolute rule of law which enacts that the conviction 
on the evidence of an accomplice is bad but there is an established practice, 
founded on the judicial experience of generations which requires corroborations 
b> some untainted evidence and that in a material particular pointing not 
only to the crime but to the participation of the accused in that crime Star 
Noma v King Emperor, 18 C AV N 350=15 Cr L J 438 = 24 Ind Cas 174 
The English practice should be followed as to tho amount of corroboration 
required to support the evidence of an accomplice According to such practice 
when the accomplice speaks as to two or more persons having been concerned 
in the same offence, his testimony should be confirmed not only as to the 
circumstances of the case, but also a3 to the identity of the prisoners and any 
prisoner as to whom his testimony is not supported should be acquitted Red * 
Imam Valad, 3 B H C Cr 67 In dealing with tho question what amount 
of corroboration is required id the case of testimony given by an accomphcc. 
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the Court must exercise careful discrimination and look at all the surrounding 
circumstance? in order to arrive at a conclusion, whether the facts deposed to 
by the person alleged to be in accomplice are borne out by those circumstances, 
or whether the circumstances are of such a nature that the evidence purporting 
to be given by the alleged accomplice should be supported m essential and 
material particulars by evidence aliunde as to the tacts deposed to by that 
accomplice The amount of criminality is a matter for consideration and when 
a person is only an accomplice by implication or in a secondary sense, his 
evidence does not require the same amount oE corroboration as that of a person 
who is an actual perpetrator n ith the principal offender Although a convic 
tion is not illegal, merely, because it proceeds upon tbe uncorroborated testi 
mony of an accomplice, the evidence of an accomplice, ordinarily speaking, 
should be corroborated m material particulars, and such evidence should 
be iccepted with a great deal of caution and scrutiny Kamala Pi asad v 
Sital Piosad, 5 0 W N 517 = 28 C 339 The corroboration oftheevi 
<lence of an accomplice when required, should be such corroboration in 
material particulars as would induce a prudent man, on th» consider ition of 
all the circuinstinCwS, to believe that the evidence is true, not only as to the 
narrative of the offence committed, but also so far as it affects each person 
thereby implicated Emperor v Sritwas Kushna 7 Bom L R 969 = 3 Cr 
B J 33 Banit Singh v King Emperor, 10 C W N 962 = 4 Cr L J 145 = 
33 C 1353 Previous statements made by the accomplice himself, though con 
fcistent with the evidence given by him at the trial are insufficient for the 
corroboration of the evidence of the accomplice 1 he evidence requisite for the 
corroboration of the testimony of an accomplice must proceed from an in 
dependent and reliable source Reg v Malapa Bin, 11 B H C A C 19G 
ihe confession of one of the prisoners cannot be used to corroborate tbe evi 
in!! ce 2? ™ accomplice against the others Reg v Malama, H B HO AC 
196 » Sheikh Sheroe y Emperor, 81 Ind Ca& 898= 2o Cr L J 1007 Tainted 
evidence is not made better by being corroborated by other tainted evidence 
v fy'J 00 25 W R Cr 43, HaUm Singh v Empero i, AIR 1929 Lab 
8 j 0=1929 Cr C 626, Queen v Ramsaran, 8 A 30b = A W N 18*5,311, 
yiuen y Dual lui, 5 W R Cr 18, Mahomed Usuf v Emperor, 114 Ind Cis 
4 *-A r R 1929 Nag 215 

The rule laid down in s 1U, illustration (b) corresponds with the rule 
observed m England Reg v Ramasami, 1 AI 394=2 Weir 799 It is unsafe 
w convict a person on the uncorroborited testimony of an accomplice. Queen 
7?TTp V I,lldad 8 ^ 120= A W N 1886, 7 , Mating Lag v Emperor 
u Cas 429 The initial presumption is that the evidence of accomplices is 
atari k crei ^ ,t an< l 1(1 18 reliable only where there are any special circ urn 
wnces that rebut this presumption and leave no reasonable doubt that the evi 
ii n ?,\£h® accomplice is worthy of belief Nga Wa v King Emperor, 1 U 
B RU90M003) Evidence 1 

r „, n , , 83 expressed in ss 114(b) and 133 of tbe Evidence Act is in no 

Prut dl ^ eren *' from the liw of Englmd, but simply reproduces a rule of 
acco rvM UX ^ at a conviction based on the uncorroborated testimony of an 
that it 08 13 not that is it is not unlawful But experience teaches 

corroU n0 i 8a * e t0 upon the evidence of an accomplice, unless it is 
, n r nd 4 t ’ nn ® aence » 11 13 the practice of the Judges, both in England and 
such av i en Slt t |n g alone to guard their minds carefully a D uiiat acting upon 
to war* l? nC0 w ”* n uncorroborated and, when trying a caso with a jury, 
®vulene j 01 su ch a course is unsafe Not only it 13 necessary that 
should* 50 ri corroborated in material particulars but the corroboration 

COrro h 0 GSte,lt * t0 the identity of the accused person ihere must be some 
c °nfea . ratwn ^dependent of the accomplice or of the accomplice md the co 
l y m .I," P ris °ntr to show that the party accused was actually engaged dircct- 
the crime chu 0 ed ag uiiat him It is of no vnluo and 
hot , !n „ ® <il "V renCQ ^ there are two accomplices. A second accomplice do^s 
11 Unnor V ° of the first, nor does the f ict th it there are two m ike 

that both should be corroborated The aao nplico must bo 
iphi not only as to one but as to ill of the persons alfo-ted by the evi 
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S 133 deuce , corroboration of his evidence as to one prisoner would not ju tify his 
evidence against another being accepted without corroboration Queen Empress 
v Rambaian 8A 30G = A W N 188a, J1 , Emperor v Jamal di, olC 169=23 
OWN 536 If some part of his evidence is s itisf ictorily corroborated, there 
is good ground for believing him in other parts in which there is no corro- 
boration Queen E npress v Kunjan Menon, 1 U L J 397 (F B) 

The evidence of on accomplice requires to bo accepted with a great deal of 
caution and scrutiny, because among other things, he is likely to swear fd cl) 
in order to shift the guilt from himself But this consider i'ioii hardly applies 
to the evidence of one, who testifies tint he has bribed the accused , foi, by hia 
own testimony so fir fiom shifting the offence from himself he, m fact thereby 
fastens it upon himself, for it is by making himself out to be a briber thit be 
shows another has been bribed Emperoi v Shrnai, 7 Bom L R 969=3 Or L 
J 33 

Where a witness admits that he was cognizant of the crane as to which he 
testifies and took no means to prevent or disclose it his evidence must hi con 
sulered is no better than tint of an iccomplice ind consequently ipquiies corro 
boration Queen v Ckando, 24 W R 56 Cr The rule that m accompli 
unless corroborated by evidence other than th it of another accomplice, is un 
worthy of belief, applies to persons to whom a pardon Ins been tendered 
on condition oF their making a full disclosure of all the circumstances of 
the crime in which they profess themselves to have been p irticipators and 
subject to the penalty or being themselves placed upon their trial if, in the 
opinion of the Court they have spoken f dsely or kept back anything important 
It does not apply to a case in whiuh the question is as to the degree of reliance to 
be placed upon the evidence of the accomplices who have been convicted of the 
offence and h ive undergone the full term of imprisonment inflicted upon them 
for thpir share in it The evidence of such witnesses if corroborated by the 
statements made by them at the time of their trial, is good corroboritive evi 
dence under s 157 of the Evidence Act Empress v fanha Bhil 10 P L K 1 

As regards the nature of the coiroboration requned to couvict a person on 
the testimony of an accomplice it must be confirmatory of some of the leading 
circumstances of the stoiy of the approver as against the particular prisoner 
Tacts, which do not show the connection of the pusoner with the commission of 
the offence with which he is charged, are no coiroboration m the sense in which 
the word is used in such cases, although they may tend to show that certain 
portions of what the accomplice says is true Courts ought not to convict upon 
an accomplice s testimony unless it is confirmed not only as to the offence, hut 
as to the identity of the individual prisoner as the person or one of the persons, 
who participated in the offence Jamiruddinv Emperor 29 C 782 = G C W N 
553, Qhulam v Crown, 33 Ind Cis 3o2 Inre Muthan Papaxp/n 4 Ind Cas 391 
Reg v Imam, 3 B HC R Cr o7 Queen Empress v Baldeo, 8 A 509 = A W N 
18bG, 17G Aaiagan v Emperor, 2 Mys L J 11 Reg v Dadhit 1 B 47o 
Where there are more than one accused persons there must be corroboration 
against each of the accused showing hi3 connection with the offence alleged 
against him Nila v Croiou 19 P W R 1961 Cr =33 Ind Cis G3G 
section 133 of the Evidence Act contains the rule of 1 iw section 114 lUuslri 
tion (b) being merely a sort of guidance to assist the Courts It is impossible 
to lny down any hard and fast rule a» to when and to wh it extent an accomplice 
must bo corroborated The rea ons why an accomplices evidence is to bo 
viewed with suspicion may be summarised as follows — (1) becau e ho has a 
motive to shift guilt from himself , (») because he is an immoril person likely 
to commit perjury on occvuon, (im) beciuse ho hopes for pardon or has 
secured it and bo f iv ours the prosecution Baikal -If* v Coion 2 P R Wl* 

Cr - J6 Ind Ca=. SG Nand Singh v Crown 9 P W R 1917 Cr 

ISo hard and fast rule can bo laid down either that in no case should 
approver s evidence bo rejected as regards a particul ir incident simply because 
on th it point it happens to bo uncorroborated, or that, in every case, regardless 
of all other facts and considerations, an approver s evidence must ho thrown 
aside us worthless unless it is corroborated by mdepen lent evidence of a tru t 
worthy character Bichmta y The Crown, 7 P W R 1910 Cr “32 Ind 
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833 , see nlso Dalmol uml v, Croun, 23 Ind Cis 738 The evidence tending 
to show that the co moused or some of them wero seen in the company of the 
approver at or m the viu nit} of the places at which lie says dacoities were 
committed, is not sufficient coiroboration in support of his statement Waiuam 
v m Grown, 2 P W R 1916 Gr =17 0 L J 107-32 Ind Cis 843 

V conviction based on the uncorroboritoil testimony of an approver is 
illegal Gurdit Singh v Crown, 52 P L R 1918 = 41 Iml Cas 907=19 Cr 
L J 439, Pan Gang v Emperor , 42 Iml Cas 1002=19 Cr L J 47 

The retracted confession of an accused person inn} bo sufficient corrobora- 
Uon of the approver s stor> ns against himself but not against a co accused 
Pallia v Emperor, 12 P W R Cr 1943 = 49 Ind Cns 004 = 20 Cr L J 
188, In re Damur Vceiabadia , 12 L W 385=61 Ind Cas 528 

The approvers evidence is in itself tainted evidence though m some cases 
it ma) be of belief for vinous reasons The uncorroborated statement of an 
approver taken at the end of the trial is of no value whatever Sunday Singh 
v Emperor, 5G Ind Cas GG7=21 Cr OJ 507, see also Fatta v Emperoi 2 
Lnh L J 29G An accused cannot bo convicted unless the Judge is satisfied 
that the evidence of the accomplice was corroborated m some material and 
satisfactory manner Dhanu v Emperor 2 Pat L T 737 Where the 
corroboration was the recov ery of certain articles, alleged to be some of the 
articles stolen and subsequently produced from the house of the accused his 
house was searched in lus nb^enco and be tv is given no opportunity of checking 
the results of the search for giving an} explanation as to how the articles 
came into that house and there was no evidence as to where the respective 
ornaments were found, nor was anything and as to who produced them In 
the circumstances it was held that there w is no sufficient corroboration 
Smgh v Emperoi, 1923 Lah GS3 , but sec Khushal v Empeior ; 
1323 Lah 335 


P 16 approver referred to a storj by < 
PPeuants to join in the dncoitv . tne me 


_ one A who invited lum along with 

~ join in the dacoitj , tne incident of the story told by the approver 
-e <? i L° Ut t0 trU0 on Pohce mquir} Appellants were seen with the npprover 
, r™ “tnd arrested in his company at Mandra The possession of the three 
cor K 1 * ^ r0ln Chokali to Mandra and bearing consecutive number was strong 
himY a ° I ? t,on the approver’s story as to the appellants having accompanied 

m ip. 1 " 6 sc ? ,ie l ho occurrrence Hal an v Empeior, 1923 Lah 153 
, , ibe production of stolen propert} by an accused person even from a place 
of it 19 i not In " h |9 own possession in 1 } be accepted ns material corroboration 
me evidence of an accomplice who has deposed that the accused joined hnn 
on n ni, nitting the burglary or theft Mahomed v Emperor, 111 Ind Cas 447 = 
L J 8G3 

with * te 'f>mony of a preferred accomplice requires to be carefullj scrutinized 
on r ?5 : !°, B . 8 search for possible corroboration Macdonald v Fred Latimer, 
of ” 153=112 Ind Cas 875= A I R 1929 P C 15 The well known rule 
hontf? lna ' * aw that an accomplice is unworthy of credit unless he is corro 
cases iK* 1 , m ? tern l particulars is not absolute but, it is only in exceptional 
borati l ” at *v corr °horation can be dispensed with The evidence in corro 
that V k n 01 tae appro' ePs evidence need not be direct evidence showing 
circiin, i accue i eti ^ve committed the crime It is sufficient that it >s merely 
HR , st ? n tml evidence of their connection with the crime Lale v Enpeior, 
mere n? Cns 423 = 30 Cr I T 922 = A I R 1929 Oudb 321 The 
Emn S* a P erson *n the house is not a corroboration Jboi v 
corrohSt i ir ” N 393 An approver is unworthy of credit unless 
him w™ vT 1 In mflterial particulars Where the only witnes- who corroborated 
to J , sotl aged 7 years who p irrot like repeated what he had been tutored 
Crain, J^ ansafe to convict the accused on suuh evidence Aleher Cnnqh y 
Cnu 223 = 30 P L R 422= A. I R 1929 Lab 237 

accusal rrobor at'on need not nece«-anly consist of direct evidence that the 
tial Emitted the crime it is sufficient even if it consists of cincumstan 
G $ rr 1 ,^ I nce 1 ?f his connection with the crime R. v Basherville, (1916) 2 K. B 
1 K. B?*i 7? v Emperor, A I R 1929 Lah 850 R v MarU, (1919) 

4 “t The extent of corroboration which a Court demands naturally 
102 
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S 134 vanes with the circumstances of each ease, including the character and ante 
cedents of the approver and the degree of suspicion attached to his evidence 
Halim Singh v Empeior, AIR 1929 Lah 850 

In deciding a criminal case with reference to the evidence of an accomplice 
the Court must take into consideration the maxim that it is unsafe to convict a 
person upon the evidence of an accomplice unless he is corroborated in material 
particulars both as to the circumstuiceo of the offence and the identitj of the 
person whom he implicates Lady 1 lohar v Empeior, 114 Ind Cas 623= A I, 

R 1929 Nag 222=80 Cr L J 33 1, see also Mahomed v Empeior, 114 Ind 
Cas 457 = 30 Cr L T 311 = A I II 1929 Nag 215, Sundaiamv Enyxrai 
1929 M W N 794, Mahomed Usaf v Emperor 114 Ind Cas 457=30 Cr L 
I 311 = A I R 1929 Nag 215 Musav Emperoi 114 Ind Cas 609=A I R 
1929 Nag 233 = 30 Cr LJ 333, Ilakam Singh v Emperor, A, I R 1929 Lah 
860 Monoliar v Empeioi , AIR 1930 Cal 430, Sheo Balhs v Emperor, A 
I R 1930 Pat 164 

It is the mam duty of the prosecution to bring the accomplice character of 
the evidence to the notice of the Court and then invite it to believe it by 
reference to the corroborative evidence on record Mahomed Usttf v Emperor, 
114 Ind Cas 4o7=30 Cr L J 311 -A I R 1929 Nag 215 The foremost 
essential condition for accepting the approvers statement is that it must bo trust 
worthy statement Lodya v Empeioi, 114 Ind Cas 623 = 30 Cr L J 331=A I 
R 1929 Nag 222, 

134 No particulai number of Wit- 
Number of witnesses nesseb shall in any case be lequued for the 
proof of any fact 

Principle ‘And after all, what is tt worth ? said Jeremy Benlham in bis 
Rationale of Judicial Evidence , B IX pt VI C 1 § 1 , In the multitude of 
counsellers says, the proverb, there is sifety in the multitude of witnesses 
there may be some sort of safety, but nothing more , it is by weight, full as 
much as by tale, thit witnesses are to be judged Pundeic non numero From 
numbers (the particulars of the case out of the question) no just conclusion can 
be formed Nothing can be weakei th in the best security that cau be derived 
from numbers In many cises a single witness, by the simplicity and 
cieirne'S of his narrative, by the probability and consistency of the incidents 
he relates, by their agreement with other matters of fact too notorious to stand 
in need of testimony — a single witness (especially if situation and character 
be taken into account) will be enouji to stamp conviction on the most reluctant 
mind In other instances, a cloud of witnesses though all were to the same 
fict, will be found wanting in the balance i here is no man, conveisant with 
the business of the bar whose experience has not presented him with instances 
of dozens of witnesses opposed to e ich other in the same cause, line against lute, 
and whoso testimony has been of such a nature tint (howsoever it may hive 
been m regard to mendicity) falsehood mu t have been on one side or the other 
I do not mean to insinuate (it would bo absurdity to insinuate) that the 
requisition of a second witness adds nothing to the security against perjury ( 
No doubt but that, the greater the number of witnesses you lequire, the greater 
tho security igainst perjury All I contend for is that tint security, (be it 
greater or less) is not so necessary is thityou should pay so great a price for 
it, as you do pay, and must pay by tho been o y ou thereby gr int to commit the 
crime in the pre ence and with tho aid of my one 'Reason', says Monteigmr> 
‘requires two witnesses becau o a withes who tffirms and a party accused 
who denies m ike a sertiou n D am t issertion, and it requires a third to turn 1 
the scale This, by way of proof of the proposition immediately preceding i ! 
The laws which ciu uaraui to perish upon the depo Uton of a single witnc * 

are fatal to liberty ' Ihia ob-ervttion short as it is, teems with errors 
latnl to liberty? hat means liberty? What can bo coneluded from a ■> 

proposition, ono of tho terms of which is so vague ? What my own meaning * • a 

I know ind I hope the reader knows it too Sicunt} is the political bles in* j \ 
1 have in view, security as against malf ictors, on ono hand, security as igaw** » 
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the instruments of Government, on the other Security, m both these branches S 134 
of it, is the benefit, the making due provision for which, in the case m question, 
is the object of these inquires Where two witnesses have been required, the 
principle of determination is obvious enough it ha» been the fear of giving 
birth to the conviction and punishment of innocent persons, if in each ca&e the 
testimony of a single witness were held sufficient Engrossed by the view of 
this danger, the attention has overlooked the so much greater danger on the 
other side Lhe giving security to the innocent is the object and final 

cause of this ill considered scruple of wlnt description of the innocent ? Of 
those, and those alone, to whom, by false testimony, it might happen to be 
subjected to prosecution xn a Court of Justice On the other hand, those to 
whom in consequence of the license granted by this same rule it might happen 
and (it the rule were universally known) could not but happen, to suffer the 
same or worse punishment at the hands of malefactors, are altogether overlooked 
The innocent who scarecly present themselves by so much as scores or dozens, 
engross the whole attention, and pass for the whole world The innocent who 
ought to have presented themselves by millions, are overlooked, and left out 
of the account ’ bo also commenting on the saying that the evidence of a 
single witness is “fital to liberty ’ JU> W D Eiens in his notes on Polhier 
231 said ‘It might perhaps be said with greater justice that the 
absolute and indiscriminate exclusion of a single witness m every capital 
ca«e would if not fatal at least be dangerous to security —as the oppoitunity 
of a solitary situation would enable a miscreant to perpetuate a robbery or a 
rape with impunity, however respectable the character of the person who 
suffered the violence, and however assured by previous knowledge of the identity 
A \ ^ e * enc ta nt lhe supposed equality between the denial of the accused 
testimony of the witness is merely fanciful, unless it can be asserted 
mat there is un equal inducement to make a false accusation for tho purpose 
ot destroying an individual with whom there is no previous animosity, and 
io uenj the commission of a crime for which a party is justly liable to 
nuergo punishment,— between (as 1 have seen it observed in a publication of 
in* 1 P erson who by Ins falsehood has everything to lose mid nothin,, 

Sun, and one who has everything to gain and nothing to lose ” 

. Mr Best says ‘ We have slid th it this rule is a distinguishing feature 
nnH r common law system lhe Mosaic law in some cases and tho civilians 
a In r! 0n u ,it8 ln exacted the evidence of more than one witness,— a doctrine 
tnhu l most nal,ona °f Europe and by the ecclesiastical and some other 
writt * 'T** U3 As m, ght naturally be expected, much has been said and 
dilffro^ , » an< most opposite views have prevailed, on the merits of the 
dan ren * s * 8lem3 Ihose who take the civil law view contend that it is 
tincaf 0118 l u a “ ow 1 tribunal to let on the testimony of a single witness, 
the 1,1 y l me,lns an y pel son, even tho most vile, can swear iwiy 
truth * y * “oneur, or life of any one else, they insist on the undoubted 

Wlln ’ * 1 lt the chance of discrep incy between the statements of two false 
attackn 3> v n cammed apart, is a powerful protection to tho party 
wherft' ilk i 0W wo ar0 by no meaus prepared to deny that under a system 
Imta n aeei3l0n °f til questions of law and fact is entrusted o a single 
Mr i low ln i a countr y where the sundard of truth among tho population is 
and « nil® may bo a viluablo security against the abuse of power 

PrcvmU nS i r P er J ur J » but it is fir otherwise where a high -tandard of truth 

to this ’if » u awln «db) a jury directed md assisted by a Judge Vdd 

J PI>ari>ni fi the ' lnomaI > of acting on the testimony of one person is more 
by the k , ln d i f° r the deci iou does not proceed solely on the story told 
probab i. 1 , . i on lil0 mon l conviction of its truth, based on its intrinsic 

in 'Ouch n 113 mann cr of giving his evidence Vnd there are few cases 

t0 ‘ , roborn* i ‘l 0 ® 18 * 011 rests even on the** circum tances done, they ire u ually 
Px pIatiaiTa i 1110 presumption in mg from the nbsuic«- of counterproof or 
his trial ’ ,0n “ 1,1 cruil,n al ca^s by the duueanour of the accused while on 

''ttnesaea i , 0,i the other hand howovir, as tho requiring a plurality of 
^btre ikn* 1| npo'Cs an obstacle to the administration of ju=tiu\ especially 
uu to bo proved is of a casual nature, — above all, where being in 
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S* 134* violation of law, as much clandcstimt} as possible would 1)0 observed,— it ought 
not to bo rtqturta without strong nnd just reason Its ovds are the^o 1 It 
oltus a premium to crime and di-diouc<t) bj telling tho murilcrer anil felon 
that thoy m ly oxtruso thoir trade, nml tho knavo that ho may practice his 
frmul, with impumt) in tho presento of nnj ono person, and tho unprincipled 
man that no may safel) violate nnj rnga„i mont, however solemn contracted 
undir similar circumstances 2 Artifiuil rules of this kind hold out a 
temptation to tho subornation of porjurj, m order to obtain the means of 
compljmg with them 5 lhoj produto a micchn vous effect on tho tribunal, 
b> their natural tenduicy to react on tho human mind , and thej thus creitc 
aaj6teniof mechanic il decision dependent on tho number of proofs, and 
regardless of thur weight On tho whoh wo trust our renders wdl agree 

With us in thinking that nnv attempt to Jnj down a universal rule on this 

subject which shall bo applicable to all countries ages and causes, is ridiculous, 
and that although «o far ns this countrv is concerned, the general rule of the 
common law — that judicial decisions should proceed on intelligence and credit, 

and not on tho number of tho witnesses examined or documents produced m 

evidence — is a just one, them are cases where, from motives of punlic policy 
it has been wiselj ordained otherwise ' Bert Cv §§ 697-601 » IJ r i 7 «iorc §2033 
‘What we must conclude then is tint our whole presumption should bo 
ogunst nnv specific rule requiring n number of witnessed or corroboration of a 
singlo witness, that such arbitrary measurements arc likclj to bo of little real 
efhency and to introduce disadvantages greater than those which they purport 
to avoid , and that therefore nny such rule when advanced for a specific is u<3— 
for example treason or perjury — or for a specific witness— for example an 
accomplice or a rape complainant — must justify itself b> experience as over 
whelmmgly useful and cffic icious ” IVigmore § 2033 

Scope of the section Section 28 of Act II of 1855 enacted “Except 
in cases of treason tho direct evidence of one witness who is entitled to full 
credit shall be sufficient for proof of anv fact in any such Court or before nny 
such per on But this provision shall not affect anv rule or practice of any 
Court that requires corroborative evidence in support of the tc timony of an 
accomplice or of a single witness in the case of perjury So far as the offences 
of treason and perjury were concerned Act H of 1855 followed the English law 
( Vide Taylor §§ 952 959) In this connection Mr Ooodeie sav 8 “1 hu3 in a 

prosecution either for treason or misprison for treason, the offenen is required 
to be established r on the testimony of not less than two witnesses This is a 
statutorj provision of the reign of William III an I requires tho oath of either 
two witnesses to the same overt act or one to one and the other to another 
overt act of the same transaction unless the accused should willingly without 
violence m open Court confess it Tho Act was passed in jealous protection of 
the subject against the supposed power and influence of the Crown and, with a 
merciful and ju«t consideration of the weighty consequences involved in a 
conviction of the crime The rule however addressed itself onlj to the 
treasonable transaction itself It would not embrace any collateral or incidental 
matter not being part of the act or treason even though part of the general 
proof as for in otance, in an indictment for adherence to the Queen s enemies 
proof that the accused was a subject of the Crown In the case of an 
indictment for perjury the perjurj could only be established on either the 
testimony of two supporting witnesses or of one equivalent to it,— as in a suit 
in equity a decree could not be bad against the positive statements of t| ie 
nnswer on the testimony of a single witness only In both cases it would i> 0 
only the setting of one oath against the other Goodeve Ev pp o02 303 see 
also R v Lai Chand 5 W R Cr 23 R v BhaJ tree 5 W R Cr 98, ' 

Lots 6)1 H C R 842 

Now by this section that lestnction even has been removed Now a con 
viction upon the statement of a complainant is lawful Kkulam v Bhouant 
prosad 22 W R 32 Cr This section declares that no particular number o 
witnesses shall, in nnj case be required for the proof of any fact Ibid 800 
al«o Raja Prosonno v Roinoitee 10 W R 236 , Goundo v Narain, 24 >Y 
Cr 18 
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In Queen Empress v Ghulet, 7 A 44 at p 50 Duthoil J haul u R v 
Hants, 5 B A A 92b, has been followed m Mari/ Jackson's case, 1 Lew Cr C 
-<0, in I? \ Wheatland, 8 C A P 238, in Ii, v Hook, 15 D A R and in other 
ci&es As regards ill these cases I would remark generally that the law of 
England is to the necessity of calling at least two witnesses to support an 
assignment of perjury, and of showing th it the oath taken was material to the 
que hon of depending, is not law in India ” 


CHAPTER X 

OF THE EXAMINATION OF WITNESSES 

135 The oi du in as Inch witnesses aie pioduced md ev* 
Orderof production ‘trained slnll be legulated by the liss md 
lunoSto” 111 ltWn ° f Pftctice foi the time being i elating to ciwl 
. and cumin'll pioceduie respectn ely, and, in 

t ie absence of iny such law, by the disci etion of the Coint 

uih,„ Atte, ? dailCe W1 ^nesses This chapter deal* with the examination of tho 
ad(I]hA SOiS ^ incor P°5 sting the ruips of English liw on the subject The only 
i. li in!!*' s ® ct| on 165 which empowers the Judge to put questions It frequent 
sirv 4 , 4 “ e P' l J' ties do not, in their questions, elicit all the ficta neces 
nrtvluAa^ a0lll l^ Vle w of the merits of the case He ir ay also a k the parties to 
the documents This chapter does not lay down any rules as regards 

ProruJii n'l Wlt ness<3 or documents before the Court The Civil andCmmnal 
iiikIa r j ln $? r Porate rules on these subjects Provisions have been 
The dm, e r Penal Code for di obeying the process of i competent Court 
as nm ul ° f Cltlzens to a PP e1r and testify to such facts, within their knowledge, 
been rJOx nec ®* s '' r y to the due administration of justice is one which has 
v Loan° <n!f e m 0rc ^ by the common law from an earlj period Ann)/ 
0,1 ^ ast The process b> which this writ is enforced is the subpoena 

apoo ir oi*i * 1 l common, y called subpoena, which commands the witness to 
person nnl t0 *? lve b ,s test 'monj It is a writ or order directed to a 

a witness 11 y*9 u,r Mg his attendance at a particular time and place to testify as 
olhirthin n J*J also require him to bring with him any book 1 * documents or 
The ri ht*t 3 Under b ,s cont rol which he is bound by law to produce in ev idcnce 
Hon of’tli t p Com P e I the attendance of witnesses wis an incident to the junsdic 
l power to nib ° ni m° n ^ aw Courts and statutes generally exist extending this 
§ 797 E tl °” icprs > ^och ns referees, arbitrators and the like ” Bun Jones 
atu>nd moo *p r t0 a suit has a right to a process of Court to secure the 
earlj Lnelish Q. l,ess t0 testify m his behalf in any judici il proceeding B> an 
charges 5 i t ® tatut<> > witnesses were entitled to their reasonable costs an 1 

md a'rf,' rw l" fc'JSSI 1 ?" lhe , s " b i fCl . is genenlly reguhted by 
daj* 8 attpn j Court Rules winch prescribe tho rate of compensation for each 
ministration* 111 ^ ^ rJte mileage It is indispensable to the duo ad 
polling the ^ u , olluo that the Court should have the power of summarily com- 
to huir and > Upmlance witnesses , and “every Court, having power definitely 
call for n]| «i ' rm,ne an > suit, has by tho common law inherent power to 
*umni 0n i. lw Piiite proofs of the facts in controversy and, to thit end, to 
Section 17i of C |j m *r ? i^ ie “^tendance of witnesses before it.” Grcenl El CO 
an order fro 1 Ul ° ui nn P ena ^ Code penalise:, non alter dance m obedienco to 
section 175 of servant to attend at a certain place and time. So dso 

document In 4110 * n( * ian Penal Code punishes intentional non production of i 
conipellinir ^1 rson bound to produce it In England the mode of 

a *bichm en t f “ em ‘ a nco of a witness, who wilfully neglects to attend, is by 
275 ttnlrl* P * r C0ut l m Pt of Court Burr Jones § 799 , Cole v UaicUns, Andrews 
■md the like co** ' ^ arei t, 11 East 439 ‘The process of attach non t, for these 
for laws withal^ 4 ® 1148 must necessarily be as ancient as the laws themselves 
obedience an \ ut a com Ptent authority to secure their administration from dis* 
contempt would bo vam and nugatory A power, therefore, in 
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S 135 tlie supremo Courts of Justico to supress such contempts, by in immediate 
ittnchment of tho offender, results from the first principles of juihcnl establish 
ment*, and must bo nn inseparable attendant upon every superior tribunal 
According!), we find it nctuallj exercised ns early ns tho annals of our law 
extend ” 

Exclusion of witnesses from Court room Before discussing the general 
rules vv Inch govern tho examination of witnesses it is proper to call attention 
to the familiar rule that the Court may, in the exercise of its discretion, direct 
tho exclusion of witness's from ihe Court room while the testimony of other 
witnesses is being given Burr Jones § 807, Tat/lor Fi §§ 1400 140’ 
I his is called putting or placing the witnesses under the rule and is a practice 
which Ins prevailed in the British Parliament and in the Courts of England 
and Scotland from an early day Tat/lo* § 1042 The object of such an order 
isobvioinh to elicit tho truth by securing testimony not influenced by the 
'tatements of other witnesses or tho suggestions of counsel as well as to prevent 
collusion anti covert of testimony among witnesses While this order will 
generally be made by the Court on the application of counsel, before the ex a 
munition of the witnesses it is generally held to he a matter of discretion rather 
than of strict right , jetinsome Slates it may bo claimed as a right. Burr 
Jones § 807 Parties to the litigation excppt for some impropriety will not 
generally be excluded, since their presence is usuall) necessary to a proper 
management of their case Nor will an attorney for one of tho parties be ex 
eluded The same is true of one who is a party in interest, though not a party 
to the record and also of an agent of the party when presence of such agent 
is necessary, as when the agent has gained such familiarity with the facts that 
his presence is necessary for the proper management of the action or defence 
The mere fact of the necessity for the presence of such an agent will not 
outweigh the right of the Court to the exercise of its discretion Expert wit 
nes«ess are not generally excluded until the evidence be given upon the ques 
tion or subject as to which they are called But if there is any reason to appro 
hind that the expert witnesses are liable to be influenced by the testimony of 
other witnesses they should be treated in the same manner In order to make 
the order effective the Court may order the witnesses to be kept separate while 
others are being examined, in order that they may not communicate with each 
other Bun Jones § 807 

The consequences of tho violation of an order of the Court were at first 
very stringent and disastrous to the party Later it was held to be a matter of 
judicial discretion whether bis testimony should be received Cohbd v Hudson 

1 LI &B1 11 = 22 L J Q B 13 But in England it is now held tbit tho 
Judge Ins no right to rejeet the witness on this ground Chandler v Horne, 

2 Moo A R 423 Cool v Nehncotc 6 Car & P 743 His remaining in the 
Court room m violation of said rule might, however be used m di&crcditin,, 
him as a witness, and subject him to a repmn ind b) the Court ind punishment 
for contempt, but it would not render him incompetent as a witness 4 ho jury 
lias a right to hear his evidence nnd pass upon its weight and credibilitj ’ 
Pi i cp v bmlcd Slates 1 Okl Cr 294 Burr Jones § 808 

^cope of the section This section lays down that the Civil and Criminal 
Procedure Codes should be guides as regards the orders ol production and 
ixannnatioa of witnesses In tho absence of any such provision in tho Civd 
and Criminal Procedure Codes by the discretion of the Court In this conncc 
lion Ft o f Grccnleaf sajs ‘The subject lies chiefly to the discretion of tho Judge 
before whom tho case is tried, it being, from its verj nature susceptible of but 
few po itivc and stringent rules The great object ia to elicit tho truth from the 
witnea* but thech iracter, intelligence moral courige bia«, memor j and other 
circuit) tancea of witnesses ire so various as to require almo t equal variety 
in the maimer of interrogation, and the dtgrto of us intensity to attain that end 
Oieenl Ev § 24 The Judgo must necessarily be invested with a wide discretion 
in regird to ordering or permitting an alteration of tho ordin iry rules of P ri { 0 ' 
ticc ind procedure at trials and tho time and order in which tho evidence “Inul be 
introduced Thc-c rules arc alwajs subject to be modified in their application to 
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particular cases at the discretion of tho Judge Dun Jonit, 5 SO!) While 
counsel has discretion, the Court has also power under this section to direct 
the order ui which witnesses cited b> a partj sh ill bo examined In the goods 
of GopcnOi DiUta 16 C W N 263 =*39 0 245 In Iicdai Hath Ghosh \ 
hhujHnidraRathDose.bC W N XVj at tho close of tho elimination m chief 
of the plaintiff's attorney, who was tho first witness called 1 h JacJ son referring 
to section 135 of tho Evidence Act ashed tint tho cross examination of the 
witness bo deferred, until after tho eximmntion m-cinef of the plaintifl bj his 
counsel submitting that tho word ‘ examined ’ includes cross exainin ition In 
rejecting tho pnjcr of tho counsel, Stanley J said ‘lhe Court 13 verj "-low 
to interfere with the discretion of counsel as to the order in which witnesses 
should be examined I think thit in tho present case tho ordinary pratioo 
should regulate tho order of examination, ami that tho witness should bo cross 
examined at the conclusion of tho examination in chief ” It is not tho dutj of 
lhe Courtto direct tho partj as to the manner in which tho defend mt is to 
lead his witnesses LaLshhmi C/iand v JlitUa ParJiad, 8 Lan L J G7=92 
lad Cas 1006-27 P L It 136 

It is a further illustration of tho discretionary control of the trial Judge 
over tho conduct of tho trial and tho exaimn ition of witnesses that ho may 
determine whether a witness nmj bo recalled and examined subsequently to 
his hr&t examination This is frequently made necessary bj facts arising from 
Mib cro»a*xamination of other witnesses or bj reason of iu idvertence or from 
other cu es a nd is allowed in the sound discretion of tho Court, although other 
proceedings have intervened While the discretion is sometimes too indulgentlj 
ijftrciaed in allowing such recall, tho appellate Court will not interfere where 
he request is allowed or refused unless tho discretion is cle irlj absurd This is 
e pecnlly time where the discretion is exercised in favour of the re examination 
AW where permiaion has been given to recall a witness to whom counsel had 
ofik p P ro P°und a particular question, it was properly within the discretion 
tne Court to refuse to allow him to bo examined outside the limits of that 
luestion It is also within the discretion of the trial Court to allow rebuttal evi 
‘O bo introduced, out of its order, in the examination m-chief, though 
thpQ VIt ^ enco 18 nntwipatorj of the case to be presented by the other side On 
e sit ne p r| Ilc| pi e where the examination of a witness is needlessly protracted, 
cron Y h,n di-cretion of tho Court to arrest it, and the Judge maj 
e perly interfere on objection made or of his own motion Dun Jones § 814 
^ ^*5^ to begin In the regular order of procedure, the partj having tho 
lance ^ f t! ou ®* lt 10 Produce all the evidence necessary to support the subs 
Dro.1 0 *i 0 I83Ue ’ then tho partj den j mg the affirmative allegations should 
^ gAn C0 ^ P ro °f> and finally the proof in rebuttal is received Dnir Jones 
general i f lg ht to begin *3 lo be determined by the rules of evidence As a 
lions iniii4 ' 6 plrty 011 w * 10ln lhe burden of proof rests should begin Sec 
nrorif o *** lhe Indian Evidence Act deal with the subject of burden of 
that Section 102 of the \ct provides that the burden of proof lies on 
sid* rv 10 wou hl fill if no evidence it ail were given on either 
i r “ ln , ar, ly the plaintiff has the right to begin But where the 

either” 1 adiml lhe facts alleged by the plaintiff and contends that 
plaintiff p0m * Hvv or on some addi ional facts alleged bj the defendant the 
l ? not . entitled to anj party of the relief which he seeks, in which case 
rulp i , , 1 has the right to begin Civil Piocedute Code, Order XVIII 
077 7 ^ghoie v Piem Chand 7 C L R 274, Woods Pringle, 1 Moo A R 

’ O /i SV i Whcehr 4 C A P 196 

the iT 11 the day hxed for the hearing of the suit or on any other diy to which 
cas9ami nn& i 1S ' l ,^ ourneJ the pyty having the right to begin shall state his 
proye ti UC i 3 e ' 1 d (Mlc e m suppoit of the issues which be is bound to 
anyj nt ,i ‘ e otaer P™*? shall then state his case and produce his evidence (if 
partv hp m<ly then address the Court generally on the whole case The 
Cq,i: -.Smmng may then reply generally on the whole ca e Civil Piocedure 
Sift- 31 ™ "1» 2 'if there be 


heffirn 1 .! 8 ca ? e * in , that case, they should address the Court and call their evidence 
0W tlle ot, ‘vr defendants Uaji Bihi v Sultan M 


defendants who support the 
e Court and call their evidence 
ilahamed, 32 B 399 Where 
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S 136 there ire feeveial issues the burden of proving some of which lies on the 
other party, the party, beginning may, at his option, either produce his eviden e 
on those issues or reserve it by way of answer to the evidence produced by the 
other party , and in the latter ca«e, the party beginning may produce evidence 
on those issues after the other party has produced all his evidence, and the other 
party may then reply specially on the evidence so produced by the partj 
beginning but the party beginning will then be entitled to leply gen era 11 j on 
the whole case Civil Prvcodure Code, Order XVIII, rule 3 

As regards older of production of witnesses in crimin d cases, vide Chap 
teis XVIII, XX, XXI, XXII, XXIII of the Criminal Procedure Code 

136 When nthci paity pioposes to give evidence of 
any fact, the Judge may ask the paity 
Judge to decide as proposing to give the evidence in what 
toco™ ° feVl niannei the alleged fact, it proved, would 

be lelevant , and the Judge shall admit 
the evidence if he thinks that the fact, if pioved, would bo 
relevant and not othei wise 

If the fact pioposed to be proved is one of which evidence 
is admissible only upon pioot of some othei f ict, such last- 
mentioned fact must be pi oved befoie evidence is given of 
the fact fiist mentioned, unless the paity undertakes to n tvc 
proof of such fact, and the Court is satisfied with such undci 
taking 

If the relevancy of one alleged fact depends upon anothei 
alleged fact being fiist proved, the Judge may, in his disci c- 
tion eithci permit evidence of the hist fact to bo given before 
the second fact is proved, oi requuo evidence to be given of 
the second fact before evidence is given of the fiist fact 
lllusltaiions 


(а) It is proposed to piovo ft statement nbout a relevant fact by a person 
alleged to be dead which statement is relevant under section 32 

The fact that tho person is dead must bo proved by tlio person proposing 
to prove the statement, before evidence is given of the statement 

(б) It is proposed to prove, by n copy, the contents of a document said to 
bo lost 

I ho fact tint tho original is lost must bo proved by tho person proposing 
to produce tho copy, before tho copy is produced 

(c) A is accused of receiving stolen property knowing it to hivo been 
stolen 

It is proposed to prove that ho denied tho possession of the properly 
fho relevancy of the denial depends on tho identity of tho property The 
Court may, in its discretion, cither require tho property to bo identified before 
the denial of the possession is proved or permit tho denial of possession to be 
proud before tho property is identified 

(</) It is propose*! to prove a fact (A) which is Mid to have been tho enu e 
or edict of a fact in issue, fhcro are ‘■evenl intermediate facts <B, C, and D) 
which must bo shown to exist before the fact ( V) can be regarded as the cause 
or * fleet of tho fact in issue I ho Court muy cither permit A to bo proved 
before. U C and D is proved, or may require proof of U, C and D before jxf 
nutting proof of \ 

Para I 'The reception of clearly incompetent evidence is n practice 
wtnih h tU to confusion in tho trial costs the bunhn of meeting such incompe- 
lent evidence upon the opposite put), an 1 is liublu to entail useless expend 
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of money and waste of time m fruitless inquiry The evil consequences which 
may follow from such a practice are sufficient to condemn it ’ Hagan v Me 
Dennont 134 Wis 490, Bun Jones §813 The order in which a party shall 
offer his evidence is for his counsel to determine, unless it is made to appear to 
the Court that some undue advantage of the opposite party is thereby attempted 
When evidence is offered which proves or tends to prove any relevant fact, it 
i3 to be presumed that this will be followed by *>uch other proof as is necessary 
to establish the proper connection Hence, it i a of no consequence m what 
order the evidence is introduced, so far as its ultimate legitimacy is concerned 
provided, in its relation to the other evidence in the ca&c it is at the end perti 
rent to the i»sue A case consists, frequently of various parts, neither one 
of which makes it out and to hold th it a party is not entitled to introduce any 
part un il ho establishes *he whole is to require an impossibility All that the 
Court can ask is, that the particular evidence offeied conduces to establish 
any one proportion involved in the issue It is time enough to pass 
upon the sufficiency of the proofs after they ire all in the cause There 
must be a starting place somewhere and the Court should never reject 
evidence merely because, unaided by other testimony it is insufficient, 
u it tend leg illy to prove any par f of the cise The practice is the same 
m criminal and civil cases Where i chain of testimony is proposed the 
links of which, unconnected, would be irrelevant, counsel must be allowed 
to begin somewhere upon the expectation that other links are to be after 
wards supplied, and for tins the Courts rely upon the statement of counsel, 
proles lonal honour being a guarantee against abuse For example, the Couit 
may permit a sheriff’s deed to be given in evidence before the judgment and 
execution on which it is founded are introduced . and where one relies on his 
vigiit as assignee of a bond he m iy introduce the bond in evidence before he 
^uovra h»a title and interest in it But r Jones § 812 So it is clear that relevant 
testimony, admissible in itself, maj be given in evidence is of right, and that 
when its admissibility does not depend upon itself but rests upon some 
necessarily preliminary proof, its reception is matter of privilege In other 
worils the Court may reject it in the absence of that testimony without which it 
"oulu be incohate It Ins often been declared that the relevancy of testimony 
weed not always appear at the tuno when it is offered, since it is "the usual 
<-ourae to receive at any piopei and convenient stage of the trial, in tho 
mscretiou of the Ju lge any evidence which the counsel shows will be rendered 
oh >i r other evidence which he undertakes to produce If it is not subse 
l’s tv i( COrmect ed with the issue, it is to be laid out of the ca«e OieenL 

1 s 51 (a) But if the testimony i9 appircntly irrelevant, before counsel can 
mm the indulgence of the Court in this m inner to introduce evidence, other 
se presumably incompetent ho should state what he expects to prove or in 
But 0t * ier satisfy the Court that the evidence will be made competent 
In 5" Cr ? 83 e ™ n "»'‘t>on much more latitude is ucessuily allowed to counsel 
pi. 1 10 absence of such assurance tho evidence should not be received If it is 
an i'll ' V ,etl “ l ® testimony is office l thit it is irrlevant, and it is objected to, 
sta n< *** 13 1,0 su 0 gestion that it would bo mado competent thiough circum 
ne | not then disclosed, the Court would be justified m rejecting it. We iro 
the , j u 2ht to consider the consequences when the assurances of counsel that 
arc n'f f i C en Vl ^ subsequently he perfected and tho links m the eh un supplied 
irn i„ » " " et ‘ Butt Jones § 813 Evidence cannot be given to contridict 
Levant matter Kelly v Kelly, 3 B L R App G 
an Vide Section 104 illustration and Notes It often hippens that 

fUier 61 t f0f m3t “»ce to cirry a message and bring back an answer, or do 9omo 
Upon „ 13 , put,nt0 die box before hi9 igencj or authority is pro veil Ihere- 

r«WvnM i ■ 100110,1 taken by tho opposing coun-el that the evidence is not 

then i tv * ^ xaUo ° the agency etc is not proved An undertaking is usually 
pcnoi , U ‘U evidence to prove the agency will be forthcoming at a later 
down tiTTl*** tl,e case proceeds If tho proof of agency should brcik 
“oi.es! li " ho1 ®, °f the illegal agent’s evidence is expunged from tho Judges 
to r , . ( often bo highly inconvenient to interrupt the witness in his 

y.imicaU another witness in the middle of hr* exanimUiou, to prove the 
1G3 
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JUj «t) It i* to nm | *uc!» a «lu» i »»( thin** ill a the chu«r> i* tiroti lr*l ^rf. 

/ 1 p in 

Para 3 \ ulr in tr* umli r pu i |I) hi* doubtful *lntW *, K ,u# 

t!»f» ( ouri nn) *liM»r> lion tn allot* rvnl, nv* to etmuboiato it witnc « to l* pw* 
tmdi r * I »7 In fur* tin Hilnr«* Inm^lf i« rximin -d Miifjmt hmj hn< 1 ^ 
» I* H. U 4 —!J i r I#. I .n*-i III. I t i*. 1U Win run In I k « '** ** a 

{dernlir tbit it i4 iifH^lIr** { »r him to « ill fimli r witnr* « i on Kno» on a | urt ** 
cuhr itoml nn«l *u„i,i «n tint the) hu il I 1 m mrrrl) uml ml lor 
lion tint i» «n intimation t» iIid plra.hr that tho Iud*e t« anti linl with u»» 
■ \ il« urn ih» far ui» it hu j,un«> ami that lh cru«* i xniiiiintum of tin* mini 
ill it lllti* hill c.illnl liiiliut mi|iri mil linn nml when lit * Jiidj*i* ban 
•utU tv tu^v turn nml il Im U« u octal up*m by ih ptradrf he nml Uw client 
hivo i put utilM of complaint if tho ful„o nfu rwards turn* rounil nml M ) 4 
‘I ilt «.ido tie'll II a I >uu on lli it ihjiuL limit }h>ficbin.l \ l)Iun.hr in l> Ibw 
L U. (ill! 
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137 The examination of a witm*s 
b} the puit} whocilN him shall bo callcil 
lita oxaminntion-in chief 

The examination of a witness b} tho 
adverse pirt} Hhall he tullul his crow 
examination 

Tho oxnmumtion of a mines*, subsequent to the cioss- 
IhM X <.x-mjn»t 1 on l.y tho p.rty » ho tailed him, 

shall bo called his ru-uxamumtion 

138 Witnesses shall be first examined in -chief, tlien 
_ , . (if tho ad> use p irty so desires) cros>- 

tio2r tr ° f LXfl,,,l,,a examined then (if the put} callin', him 
so desires) re-examined 

I ho examination and cross-examination must l elate to 
relevant facts, but tho cioss-oxaiinnation need not be confined 
to the facts to which the witness testified on his examination 
m-chief 

l he ic-G\ammation shall bo directed to the explanation of 
matters reform! to m cross-examination, 
and, if now matter is, hy pu mission of 
tho Court* introduced in re-i xamniution 
the adverse paify may fuithci cioas-examtne upon that 
mxttei 


Dim, lion of re-ox 
nm in Uion 


Scope of the Section A part) on whom tho burden of proof las calls In* 
witness and (after the witness has dul) taken the oatli or nfhrmed) examines him 
in support of it I iio opposite pnit) then cross-examines tho witness Vt llm 
close of the cross-examination the witness 19 re-examined b> the part) who 
called him for the purpose of giving any explanation that maj be requi ite a3 
lo ail) answers made by bun in cross-examination the party thon calls his n<* xt 
witness who is examined 111 liho manner \\ hen all the witnesses of the part) 
beginning hnvo been thus examined his else is closed His opponent then 
opens his case and calls his witnesses who are examined in tho same wa) firstly 
b) himself in chief, then cross examined by his opponent and then re-exa mijf 1 * 
if necessar) b) lumself The close of his cn«m is ordinnnl) followed by hi* 
summing up of the evidence, and then by the speech in repl) of tho l>vO 
who be„an Sometimes however thelatterat tho close of his opnonents ev«im ,ce 
claims to adduce further evidence in reply to th it winch has been given on be 
Oilier side Wills Evidence 2 nd Ed p 312 
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Every party to a suit is entitled to ha\o nil the witness whom he desires 
to call, and is ready at the trial to produce, he ird by the Court, whatever 
opinion the Court m ly form by anticipation as to the probablo vdue of the 
evidence when it shill bo given Looloo v Rajcnder, 8 XV R 361, see also 
Rung dice v Ciioiid/uif, 1 W Ii 263, Morno \ Bhecm GW R 231, Chow 
dhury v Slab 17 W It 172, Oonee v Hmqobind, 12 W R 229, Jcsioantv 
Jamiiqjcc 2 M I V 1M=G W R 401* C Mo 0 i-trates should always be chary 
of taking upon themselves the duties of deciding on behalf of the pirties which 
witness should ba examined Duggirala \ Mul fin 23 M L I 131-lGCr L 
T 156 =» 27 Ind Cis 220 


Witness to testify orally When testimony is to be given in Court at a 
trial, it is to be given verbally, in tho presence of tho Court and jury where tho 
behaviour, expre sion, and gesture of a witness may bo seen One cannot 
write out his testimony, md read it to the jury him elf, or have it icad One of 
the strongest indications of tho truthfulness of a witness is Ins manner under 
the particular circumstances which surround the giving of his testimony This 
is of cour&e, loat to the jury unless the Witness testify orally before it Whenever 
possible therefore, and except where necessity compels testimony to bo taken 
bj deposition, tho witness 13 to bo personally present and state orally such 
facts as he may be called upon to give A witness is expected to testify from 
his own knowledge In tho examination of witnesses much ditlerence is brought 
out between the ideus ind langu ige of v mous witnesses in reference to their 
own knowledge of tho ficts about which they nre questioned One witness will 
know 1 thing, another will have a recollection and another will only go to the 
extent of giving his impression as to it The chances aro that all mean the 
With certain persons physical disability requires answers to be either 
wntten or made by signs, as in the else of de if mutes Mckehcy’s Ev § 243 


1 Referring to this subject Mr Cox says — ‘No better mode of ascertaining 
we truth of a part transaction will probably ever bo devised by human in 
| enm ty wan the present method of uva toce examination of witnesses con- 
oucted ns n is m open Court, 111 the sight of tho public and m the presence of 
Lum? art # e3 i. l ^ pir coun&(, l a °d of the Judge and jury who all have an oppor 
of th 0t °‘ )servlll S the intelligence, demeanour inclination, bias or prejudice 
tne witnesses In this way every man is given a fair and impartial trial, and 
of hf iK CUinok be abridged, nor he be deprived of the inestimable blessings 
cjpiT an ^ Property, without tho concurrence of Judge ind jury In all 
be has the constitutional privilege of facing his accusers, and by a 
of ih ^ ence ' °f shaping public opinion, which m this enlightened day is one 
e greatest safeguards ngunst injustice of every kind ” Wtoltcsley p 1G 

chief ^' X L iaina l' l o n chief llio first rule which regulates examination in- 
Li thl9 ,~~^ oulliJe l can rsk a witnps a whom he has called himself such 
a 0 l0I >a only 113 are 8tnct ty relevant to the issue Anything that goes to prove 
thinr? 61 ! 1 or will siffect tho 'imount of damages is relevant every 

the U t k® rigorously excluded And lelevant facts must be proved m 
! a f act way be most inateri il ‘•till that is no reason for 
mat hearsay evidence Again, counsel must confine his questions to 

hoiafr ar 1 he must not put to a witness points of law, or ask him what 
witnevsrt ‘ r ° m *^ e f ncts which he saw or heard The person il opinion of a 
cienufi 0 ” mtliCr 1S > as a rule, inadmissible except in the ca«e of skilled or 
ttumTifr ' VjtneoS ’ "ho are allowed to state their opinions whenever pecial 
coninpjf °* r experience is necessary to en ible the tribunal to form a 

nottUp 1 J ua 6 men t on any mitter m issue Powell Ev 526 Generally it is 
.yP 10 \ ,nce of the Court to examine witnesses and as a rule Courts should 
JanLi «, e ,5, ne8Ses to the pleaders to bo dealt with as is provided in stcjtion 13 
v Auram, 82 Ind Cxs 154^25 Cr L J 1226 

tlian ^evi 01 ^ aace °f examination in chief Cross examination is far easier 
answers wh” v. all0n ln °f 1,e f I" cross-examination one cannot avoid getting 
in which ,»,* are n °t desired, but in chief a gieat deil depends upon tho way 
unesses aro examined Cord thenlon s Recollections of the Bench 
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s 138 u»» / the I fir 1 h« • x lmmnti m uf a tutu* <**m chi f or tin direct rxannmu a 

ol a# u i* mim* linn * < ilhd n \rty nnuli mnl'rn^l in it# wznt- 

liutnconiul i|« tmj'oruiu. limit V*ci» Lu i/m </ lit m ir j &„ s... if » 
din\,l examination t* jirujM rly tin. I skilfully lunduct**), the imj.fp* ion ih-» 
inn Jo by an horn t ttiliHM i» inof** li«lnu than any argument of couh •'l The 
wvtlMory of a *m„Ii witne * t >(>i uinwimiuiK way will I vv«t a hr«l imj»n** 
®I°H U]>oii it juror i* mind ih vi no rloquenw cun rllar* It i* no « nj rn itU r fur an 
udvixnto (o m l hi* mm rvi h lit j projn rly 1* font t Court ami jury ft i* am «n 
i>ortftiit f i* t for htin to r« mend*- r (It it ci»» * art oft* u non or loll by tin *trai lit* 
forward »t lU'iwiil* of th< | am* * lit m«.hc* nml the nnnital homely way »h*y 
Miimtiim * hiv< of |>uttm H Utltutnut Ikv/ m f jurt pp JUJU “If 

thot it „l Itxx timin' tin itu.M whit tint ha I „•>» to .1 » mu to m bo him b> 
tHI lit* *lorv m tin moil ilriiiiitn fuhiou without r x i^^i rtlion th* y ht-f 
J,ol to c< t hint not to tn tlo n mm parrot lik« r» in mum of ih pr'*>f 
jml to t. !1 hi* own utory a* ihoiqji hi m n t« llio* it f r tin fir t lime— not i« 
though it urn word 1« «rnl h> hrirt hut a* if it wm* a id unlive lory 
plaintively tilling it lini tin) Iml gut Ion il /mu in the di/fatm 
work l ami * v»p,i fawiy§ of I ln*arj pi» S’-’ s." " \n impn , *>« rt n 

t*rj generally pnviul* in Itoth hnim.ln* of tlm prof* miun, lint the rxn 
mination in chief i« an *n»y tn*k which anybody may jurforin, nml i!< mind 
mg neither ability nor rxpirn iim Hut tin* i* a grit a mi*lat<, uni tlm difh 
Ullty of the one it* of tin <Ulu r will U dt i *>\vr«al ut the hr l exiHTtmenl " Cox 
JtltYxrole ft ltd i/t W roitetlff/ r il 51 • In dirrtl examination 1 say a 1/r best, 

* although mediocrity is mure < i<i|y uttmnublc it m i) Ik* a qm lion whether 
hlgln*t drgivoof oxulKncn i* not tun still inoru rare hor it require* mtiiUl 
power* of no inferior onler h> to in terro„ato each witness whi tin r leirneilof 
unlearned, mtr lli^e nt or tlull matter of factor imn^matne pimplo mmilol or 
dc'ignint <* lo hring hi* story before the trihun il in the most naturnl compn'* 
hensihlo and dhctivo form Uc*l Ji ^ GCI \ou prolxihly hupjkjho'* ««>* 

J tr Cox 'Hint you hiuo nolhir p to do but to take tour brief in your hand and 
carry your witness through Inset idenc<\ ns it is thcro H.t down, turning n&tdo 
neither to the right hand nor to tho left, and whi n you Into eonie to the end 
of the statement on the piper, to ruuimi your sent and leate him to bo deilt 
tvnh by tour adversary in cross examination Hut your tisk is fir from Ikih„ 
no easy’’ Cox hhocatt cited in U rottesUy 31 hi No lawyer can ho succc* 
fill in tho highest sense of tho term unle** ho is a mieler of tho difiicult nrt of 
examining witnesses It requires grott eombmation of qualities than almost 
any other branch of advocacy, tho most important of which aro patience coolness 
and tact ' Ibid pp 31 51 Great ciution is required in tho ex umnnhon ot 
nil your witnesses after tho first, to prevent their disagreement in any import 
ant particulars No error of inexperience or unshilfuJness is moro common 
than lo exnmino a witness according to tho brief without reference to the 
evidence previously given and the requirements of tho enso as it stands If 
you fear tlint there may bo conllictmp testimony on any point tho first witness 
having varied from the statement in bnc f it is usually better to leave it ns it 
stands upon that single testimony than to brni{, out a contradiction, but upon 
this you must exercise your sagacity nt tho moment, it must depend upon the 
particular facta of tho case ” Ibid p 37 

Duty of counsel It is the duty of counsel to bring out clearly and m 
proper chronological order every relevant fact in support of his clients case to 
which tho witness can depose This task is more difficult than may at fir 1 
sight appear There tnmd witness must bo encouraged , the talk itvvo witnes 
repressed, the witness who is too strong a partisan must ho kept in check And 
yet counsel must not suggest to the witness what he is to say An honest ( 
witness however, should be left to tell his tale in his own way with ns little inter 
ruption from counsel as possible In criminal cases the duty of couusel for the 
prosecution is wider It is the practice and probably the duty, of a pro&ccutin 0 
conn el to ask a witness questions favourable to the prisoner, for he must lay 
all the material evidence before the Courts whether it tells in favour of the f 
prisoner or not, and not unduly press for a conviction Powell Ev 526, 
Eamtonjan v Emperor, 42 C 422 l 
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Paul Brown’s Golden Rules— Examination in chief “No better general 
rules says 1 /r IVrottedey “for the examination of witness in chief that we 
know of, can be found than those given by DaiidPaul Dioitn, who was one 
of the greatest American advocates His rules have stood the test of experience 
ami nave been found highly useful by the profession in the United States, and 
newly every writer of note, on the subject, has borrowed large!} from I hem Wo 
ie< l tli it we could have no safer guide, xml have concluded to give the rules in 
V> . "lotteslei/ on examination of witnesses p 40 The following are Daud 
lam lirouns Golden Rules for the examination in-clnef of witnesses — 


1 If they are bold, and may injure >our cause by pertness or for 
ward ness, observe a gravity and ceremony of manner towards them winch may 
c ilculated to repress their assurance 

.. t! »ey are alarmed or diffident and their thoughts arc evidently 

rim » I ' commenco your examination with nutters of fumlinr character 
(nr , oouu^otpd with the subject of their alarm or the matter in issue , as. 

, stance — -A\ hero do } ou live ? Do you know tho p irties 9 How long have 
and r W " i ^ °t° ^ncl when >o i h ive restored them to their coinposuie, 
of th 6 m,n d his regained its equilibrium, proceed to the more essential feiturcs 
m „ ., n & careful to be mild ind distinct in j our approaches less you 

) igun trouble the fountain from which jou are to drink 
n i wn . ? If the evidence of your witness be unfivourablo to }ou (which •should 
arpminl ° C1 i igainst) exhibit no wuit of composure, for there 

chidk f „ at form opinions of tho nature or chancter of testimoii} 

> iroin the effect which it mi} aopear to produce upon the counsel 
difoa JL ^ ou P e fceive th at the mind of the witness 19 imbued with pnju 
some client, hope but little from such a quarter, unless there bo 

nil,. 1 ! W uch nre es sential to your client’s protection and which thit wit 
DOssililp 110 1 1 P rovp either do not call him, or get rid of lnni a 3 soon as 
ho 111 iv r>n 1 * ^ °PP°® , t e counsel pcrceivo the bias to which I have referred 
worst n,,j V ,u y ‘i 1 t0 y° u , r rum In judicial enquiries, of all possiblo evils, the 
umiot In t e 1 t0 l,e ros,sted ,s *»n enemy in the disguise of a friend \ou 
Jou cTrinli "a* a uu ’ J ou cannot cross-examine hnn , jou cinuot disarm him, 
duti3] P fMi nrtlreClly > PVen . 1SS1, I h,m and *1 > ou enquire tho only privilege 
mu t bo \r in >0U 1 , 0111 ot,ler Wlt nesscs for the purposes of explanation, jou 

tho stru^eln I m !it ,nste wd of carrying the war into tho enemy s country, 
Perhaninf , 18 8 ^* * between ••ections of jour own forces and 111 tho very heirt, 
“o M 0ur ow u camp Avoid tins by all means 
This \vill ^ a witness whom jour adversary will bo compelled to cull 

'’POOnoni »i,„ ° rd J° u /he privilege of cross examination— take from jour 
only B<MU0 P n>ll ego thu3 K ,ve3 >ou,— and in addition thereto, not 

Vain t dm n thing unfavourable said by tho witness doubly operative 
counter c U m g him but also deprivo that p lrtj of the power of 
cung the effect of tho testimony 

connect tt,n* P \° r lls “' \ Question without an object, nor without being able to 
<« -j Objeel tilth tho case if objected to as irrelative 
for inform ill cltc * u I not to put jour question in such 1 shape th it, if oppo&i d 
its support *1 > ou cannot sustain it, or at all events produce strong reason m 
Jour ttreiipig rP( V? ent * n, Iures in tho discussion of points of evidence enteeble 
the final ro.tijt tae cs,n »iation of the jury, and greatly impair jour hopes in 

question from jour adversary without being able 
tanilj inaLinrr , ort ® the objection Nothing is so mou trous, ns to be cons- 
|Hve (M|0l 1, *u withdrawing objections it either indicates t want of correct 
Uienj go^l Mle 1 ,0m ’ or tt deficiency of real or of moral courage in not 

wnj 10 ^ our witness clearly and di tinctlv, as if vou win* awake 

y®ur qtu*\ lon n a waiter of intere t, and make him al^o bjtoik distinctly and to 
'WcluiwJ to ll0 » w CJ, l l 11 he supposed that the Court and tho jury will bo 
viitiie*. > cn die only struggleseems to bo whether the counsel or 

M “ au urstgo to sleep / 
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^ 133 ft trf.,1 mil 'tlwSr'° K ° " 3 UrU ‘"‘ ‘" ncca " uy lhc 

i, ,, Never bej, in before you are road} and nlwi}s finish when joii 

anawtr” C *'* otucr words do not question for question'd sihe, but for an 


Allowing witnesses to tell in his own way ‘Iho advocato may cither 
allow t if witness to U.I1 his «torj m las own vvn>, or ho am} bring out bta te ti 
inoi)} a «priLS of miestions. If llio witness is intelligent and hone t 
Ui« iH^t way is to let lam toll las own stones, but if ho is stupid and inclined 
of artloant matters, it is better to elicit las testimony b} question* 
tirotlcsleij j> 38 But ‘•trictly speaking 'no nilo can bo laid down for this, it 
must depend upon >otir discernment at the moment There is a class of minds 
whkh can oiu} recall facts b} recalling nil the associated circumstances, however 
imIo\iint» they must repeat the whole of a long dialogue, and describe the 
most trivial occurrences of tho time, in order to arrive it any particular put 
of tUo transaction With such >ou have no help for it but to let them Ime 
their own «a} It is tho result of a peculiar mental constitution, and en 
deavours to disturb their trains of association will onlj produce inextricable 
confusion in the ideas of witnesses and }Ou will bo further than ever from 
arriving at } our object- Butif}ouare dealing with th it other class of wit 
nesses happil} more rare, who appear to lmv r * no trains of thought at all, who 
c in oh«er\o no order of events, whoso ide is ire confused as to time, place ami 
person, }our only chance of extracting any thing to your purpose is to b'Jgm 
by requesting that they will simply answer }our questions and falling in, as 
it were, with their own mental condition, proceed to interrogate them, after their 
own f islnon, with disconnected questions, and so endeavour to draw out of 
them isolated fact«, which you will ifter wards connect together in your reply, 
or which may dove-tail with the rest of the evidence, so ns to form a complete 
story ' Wrotlcslcy p 62 citing Cox 8 Advocate 

Continuous narration without question May not the witness narrate 
his knowledge in continuous speech and without the interruption of questions ? 

It is obvious that this method, on the one hand, ha3 often tho advantage of 
preserving continuity and clearness of thought for the witness himself and saving 
lime for all parties concerned IVtgmoic § 767 ‘ One of the important 

branches of idvocacj’ said Mr Hatrts “i« the examination of a witness in 
chief One fact should be remembered to start with and it is this the witness 
whom he has to examine has probabl} a plain straight foiward stony to tell 
and tint upon the telling it depends the belief or disbelief of the jury, and 
their consequent verdict. If it were to be told amid socul circle of friends, 
it would be narrated with more or less circuinlo ution and considerable exact 
ness. But all the facts would coine out , and th it is the first thing to insure 
if the case be as I must all along assume it to be, an honest one I have often 
known half a story told and thit the worst half, too the rest h iving to be got 
out by the leader m re-examination if he have the opportunity If the story 
were being told as I hive suggested m pm He all the company would under- 
stand it, and if the narrator were known as a man of truth, all would believe 
him It would require no advocate to elicit the facts or tj confuse the dates , 
the events would flow putting much in their natural order Now ch inge the 
imliencc let the s ime man attempt to tell the same story in a Court of Justice 
Hts first feeling is that he mu^t tell it m bis own wa} He is going to be , 

examined upon it he is to have it dragged out of him piecemeal, disjointed!}, 
by a senes of questions— m fact he is to be interrupted at every point m a 
worse manner than if everybod} in the room, one after another, had questioned 
him about what he was going to tell instead of waiting till ho had told it 
It is not unlike a potl mortem , only the witness is alive, and keenly sensitive 
to the punful operation Now the best thing the adv ocate can do under . 

the e o circumstances is to remember that the witness has something to tell, j 

Jnd that but for him the advocate, would probabl} tell it ver} well in his own , 
way The fewer nterruptions therefore tho better and the fewer questions, 
the lc s questions will be needed Watching should be the chief woifc, / 

l 
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pecnlly to see that the story he not confused with extfanttoiis ami irrelevant S 138, 
miter” Hams on Hints on Advocacy p 29 

Objection to questions by other party The general principle governing 
lie time of the objection is that it must bo made as soon as the applicability 
>f it is known to the opponent Wigmotc § 18, Ki^en Kainim v Ham Chandra 
12 W K 13, Sheetal Pet shad v Junmejog, 12 W R 214 For evidence con 
amed in a specific question, the objection must ordinarily be made ns soon as 
he question is stated, and before the msweris given, unless the admissibility 
* 19 due, not to subject of the question, but to some feature of the answer 
Wigmoie § 18, \ido p 73 supta If objection be not made in proper time it is 
generally considered as being waived But the rule of waiver is not applicable 
in case of inadmissible evidence Miller v Madho Das 23 I A, 10b (11G)= 19 \ 
m , Sit Rajah Pra! asaravi/mm v VenJvata Ham 38 M 1G0 When evidence 
is rejected by the Court, the party whose evidence has been rejected should 
isk the Judge to make a noto of it Tat/lor § 1882 A, Ramesuar\ Fmperor, 
t J i n Cr L J 21, Dauja v Emperor, 9 Bur L T 153 = 3G 

lnd Cis 468 Failure to object to the reception of evidence which js irrelevant 
cannot mate it relevant hafichu v Mela Ram, AIR 1929 Lah 583 llie 
question of admissibility should be dealt with by the Judge immediately Lai 

Singh v Emperor, 8G lnd Cte 8 17= A 1 R 1925 All 405 

Cross Examination. When a witness has been examined m chief, the 
other party has a right to cross-examine him The powers of cross exam m a 
non has been justly said to be one of the principal, as it certainly is one of the 
most efficacious, teste which the law lma devised for the discovery of truth By 
means of it the situation of the witness with respect to the parties and to the 
^ubject of litigation, his interest, his motive*, his inclination and prejudices, 
ms means of obtaining a correct and certain knowledge of the facts to which 
ne bears testimony, the manner in which he has used those means Ins powers 
ot discernment, memory, and description are ill fully investigated and ascei 
wined, and submitted to the consideration of the jury, before whom he has 
testmed, and who have thus had an opportunity of observing hm demeanour, 
j of determining the just weight and value of his testimony It is not easy 
*°ra witness who is subjected to this te-t to impose on a Couit or jury for 
uowever artful the fabrication of falsehood may be, it cinnot embrace all the 
^stances to which a cross examination may be extended 6 teenl Et § 44G , 

Ev Vol I, lbO On the subject of “cros* examination or examination ex 
wierso Mr Best cited certain celebrated passages from Quintilian and advistd 
lo t b .° studied attentively ( Vide Best Eo § 653) The following free Inns 
6 n aame 13 gi'en by JSorman J m Meet bujad Ah v hashee Nath Da^s 
tc> 1 ^ ® 181 at p 183 “In dealing with a witness who is to be compelled 
cut P U l* 10 trutl1 his will, the greitest success consists in drawing 

intP a * 16 Wl8 l ies 1,0 keep back This can only be done by rejieiting the 
l-^^Sateon in greater detail He will give answers which he thinks do not 
he m 3 iT a i Se nnd uRerwards from many things which he will have confessed, 

„ be md into such a strait that what he will not say, he cannot deny Tor 
to nr 0ntl0n> we generally collect scattered proofs, which singly do not appear 
oftK 3 011 " ie accused yet, by being put together, prove the chirge, so a witness 
-n ♦ S °f l shoul d be ask d many things ns to whit went before— what caino after 
an \ t0 P‘ ace * time, and persons and other things so that he must fall upon some 
air 4 ** wluch k 0 must fall upon some answer after which he must necessarily 
ln^ C ° nfeS3wliat ls desired orcontradict his former statements If this does not 
m3 1 * lfc ? ay become apparent that lie will not speak, or he may be drawn out 
m ‘ ‘ le T CM ‘d m somo falsehood foreign to the cause or by being led on to say 
»u rm.li ^be matter requires hi favour of the accused the Judge may be led to 
^ hl 'U. which will damage his cause not less than it had spoken the truth 
WitiW the accu ed R sometimes happens that the testimony given by a 
caaeA 13 mcon sistent with itself Sometimes (and that is the more frequent 
art k°f e ,' vitness contradicts another A skilful interrogation may produce by 
are iilSit w *2b usually happens accidentally \part from the cause, witnesses 
uau uiyiuked many questious which maybe useful, a's to the lives of other 
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S 138 witnes e®, ns to their own character and position, any crimes they hive com 
nutted, their friendship or enmity to the parties— in the answers to which, 
they may either make some useful admission, or be detect ed either in a 
f ilsehood or the desire of injuring to the opposite party ” 

It is certainly implied by s 138 of the Evidence Act that a party must 
have had an opportunity to cross examine and does not mean that merely a 
right to cross examine a witness without an opportunity being offeied for 
cross examination is sufficient compliance with the reaunements of the luff 
Moil Singh \ Dhanul Dhau, 73 Ind Cas 339 = 24 Cr L J 593 = (1923) 
P 53 


Cross examination as a distinctive and vita] feature of English Law 
For centuries past, the policy of Anglo Saxon system of Evidence has been to 
regard the necessity of testing by cross examination as a vital feature of law 
Hie belief that no safe guaid for testing the value of human statements is com 
parable to that furnished by cross examination, and the conviction that no slate 
inent (unless by special ex eption) should be used ns testimony until it has been 
probed and sublimated by that test, has found increasing strength in lengthening 
experience Not even the abuses the mishandling® and the puerilities which are 
so often found associated with cross examination have availed to nullify its 
value It may be that in more than one sense it takes the place in our system 
which torture occupied in the mediaeval system of the civilians Nevertheless it 
is beyond any doubt the greatest legal engine ever invented for the discovery of 
truth However difficult it m ly be for the layman the scientist or the foreign 
jurists to apprecite this its wonderful power there has probably never been 
a moments doubt upon this point in the mind of a lawyer of experience 
“ You can do anything Said Wendel Phillips, 'with n bayonet— except 
sit upon it A lawyer can do anything with a cross examination —if he 
is skdlfuL enough not to impale his own cause upon it He may, it i3 
true, do more than he ought to do, he may ‘make the worse appeir ho 
better reason, to perplex and dash maturest counsels —may make the 
truth appear like falsehood But this abuse of its power is ible to be 
remedied by proper control The fact of this unique md irresistible powei 
remains, and is the reason for our faith m its merits If we onut political 
considerations of broader ringe, then cross-examination not trial by jury, 
is the great and permanent contribution of the English system of law to 
improved method of trial procedure Wiqmoie § 13G7 ‘ Whoever has attended 

to the examination says Baijley J in lieiUly Peerage Case 4 Camp 40o “the 
cross-examination, and the re examination of witnesses, and has observed what 
a very different shap« their stroy appears to take in each of these stages will 
at once see how extremely dangerous it is to act on the ex parte statement of 
any w itness and still more of a witness brought forward under the influence of a 
party interested ’ However artful ’ «nys 1/r Starhie “the fabrication of 
the falsehood may be it cannot embrace nil the circumstances to which the 
cross-examination may be extended , the fraud is therefore open to detection 
for want of consistency between that which has been fabricated and that which 
the witness must either represent according to the truth for want of previous 
prep iration, or misrepresent according to his own immedt ite invention The 
power and liiierty qf cross examination is one of the principal tests which the 
law hns devised for the ascertainment of truth and is certainly a most efficacious 
te ts.’ Slail le Evidence VoL I, pp 96 129 In Slate v Campbell 1 Rich j 

L 126, Richardson J said • Experience hns proved that it is, of all other®, , 

the mot tflective, the most satisfactory, mid the most indispensthle test of the j 

evidcnco narrated on the witness stand I know of no disagreement, < 

among the expounders of evidence, upon the importance of cross-examination j 

Cross examination — Theory of 1 he fundamental feature is that a witnes* 
on his direct examination, discloses 1 ut a part of the necessary facts Ibat j 
winch remains suppres cd or undeveloped may be of two sorts, (o) the remainm* 
and qualifying circumstances of the ouhject of testimony as known to die ^ , 
wanes, und <6) tho facts which dimmish and impeach the person il trust* < 
worthiness of Uic witness (u) The rtmimin„ md quilifjing urcum Unccs ot 
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the subject of testimony will probably remain suppressed or undisclosed oot 
merely because hia testimony is commonly given only by way of answers to 
specific interrogUorie*, and the counsel producing him will usually isk for 
nothing but the facts favourable to his party If nothing more were done to 
unveil nil the fact* known to this witness his testimony (for -ll that we could 
surim o) mi Jit presuit half truths only Some ono must probe for the possible 
(and u ml) ran under The best person to do this is the one most vit illy 
intere ted, namely, the opponent Cross examination, then i e further exam in i 
tion by the opponent, has for its fir t utility the extraction of the remaining and 
qualifying circumstances, if any, known to the witness, but hitherto undisclosed 
b> him (i) The f lets which diminish and impeach the personal trustworthi 
ness or credit of the witness mil also, m every likelihood, have remained undis 
closed on the direct examination There it is the further function of the 
opponents examination to extract Some of them, no doubt, could be as well 
or sometimes better proved by other witnesses But many of them can be 
obt uned only from the witness In ms elf, — particularly those which concern Ins 
person d conduct and his sources of knowledge for the case in hand lo this 
extent, again cross examination is vital i c it does what must be done and 
ubit nothing else can do Wigmore § 1808 So the objects of cross examina 
lion are to impeach the accuracy credibility, and general value of the evidence 
Mven in chief, to shift the facts ilrculy ‘•tated by the witness to detect and 
expose discrepancies, or to elicit suppressed fads which will support the case 
of the cross examining party Poicell Ev 532 By meuis of cross-examination 
i sltiUat,<m of the witness with respect to the parties and to the subject 
otthe litigation, his interests his motives his inclination his prejudices, lus 
character, his means of obtaining a correct and cert nn knowledge of the facts 
to which he bears testimony, the manner in which he 1ms used those means, 
ms powers of discernment, memory and description, are all fully investig ited, 
anu ascertained, and submitted to the consideration of the jury, who have an 
opportunity of observing his demeanour, and of determining the just value of 
Mtor § 1428 

. . -I here are it bottom but two kinds of ciO'S-examination, — the one intended 

t imf f f [ Iem jly evidence to make tbo witness give a complete narra 
otUr i W u * ia3 * ieea kept back is favourable to your side and the 
P] 0 & 0W ^ Ie UI1 reliability of the witness Peed s Conduct of Lato Suit, 


exammaK 8 examma tion— opportunity of, whether equivalent to actual cross 
cross 111111011 doctrine requiring a testing of testimonnl statements by 

an aauM inUntl0n * ia3 tlwayt, lieen understood as requiring, not necessarily 
to un 1 cr ° 33 ex aminatJo« but merely is an opportunity to exercise the right 
declii S y' eXaDnne ^ desired The rcison m th it, wheiever the opponent Ins 
been he t0 ^rooelf of the offered opportunity, it must he supposed to have 
at nU c ause he believed that the testimony could not or need not be disputed 
ikliinh 5 t n by cioss-ex munition In having the opportuinty and still 
exnmm . “abash id aJj the benefit tbit could be expected from the cross- 
ajalh 11 ?# 1 ^it Witness Wigmore § 1871 lo satisfy this principle 
Hiont rt. y r \ te 1 u 18 necessary tint the party on who«e authority the state 
Urnhe 6513 , u * a be present at the tune when lus evidence is used n order 
it m -i y dien be cross-examined , it is sufficient if the p irty against whom 
Wally Mif i ” a3 cross-examined or bus bad the opportunity of doing so, bein 0 
hav® v p0n 80 to do wIien die statement was made If the party might 

‘tisthp 100 i ne ® t a cross-examination in the course of judicial proceeding 
Stark,* ^ me thing as if he had ictually availed hunself of the opportunity 
6oioifQ?i( Similarly in Catenate v Janghan, 1 M AS G, Lord Ellen- 

at louUeil h , 81, T ‘1 he rule of the common law is that no evidence shall be 

if the nd DUt Waat 13 or in, ght bo under the examination of both parties But 
p x«cise Ve f rs ®J party has had liberty to cross examine and has not chosen to 
Here then 8 case 18 *ben the same in effect as if he had cross-examined 
1 e ‘luenion is whether the defendant had an opportunity of cross 
aafool g n Malt * E/tanuLdhau 73 Ind Gas 3J9-ii Lr L J 595, 
a hajaraw, II C L J 121 (h B), Ifotoam v Laid, 3 Pat L J 513 
101 v ' 
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S 138, E\ ulcnce Ri\cn when apart) np\er Incl the opportunity cither to examine or to 
cross-examine Inc vwtnes-cs, is the ca9o may be, or to rebut by fresh evidence, 
is not Itgnlly udmi«-ible as evidence for or against him, unless ho consents 
that it should bo so ust d Qoutchand v Ramnarntn, 9 W II ">87, Our Dtyal 
v Sit) hnnandnn, A I R 1929 P C 110 In the absence of cross examination 
evidence is of little v ilue Saijit v Empci or, 83 Inti Cas - 852= 26 Cr L 
J 1236=- A 1 R. 192"» Oudli 726, Molt St will v Dhannkdhan. 73'Inil Ca s 
339=210 L J 393 


Tlic proper tune for cross examination of a witness is immediately after 
the examination in chief, ami an order by a Wagistrn to allowing an accused 
examining tbo prosecution witnesses time until they have been all examined in 
chief is a proceeding not contempt ited by the Criminal Procedure Tanbt v 
Emperor, U Ind Cas 343=19 Cr L J 327 


Cross examination, nght of *A deposition is considered a partial re- 
presentation of facts as to till persons \vho have no opportunity of bringing 
out the vvholo truth by crdss-exnminnlion ' Pei Laurkncc J in Berkeley Peerage 
Cote, 4 Gimp 412 So al o in ll v Lnsucll 3 1 R. 707, Kenyon L C J °aid 
‘ Exinnn itions upon oath, exCtpt in the eXcepted cases, iro of no avnl unle«s 
they are made m i cause or proceeding depending between the parties to be 
aHected by them and where each has an opportunity of cross-examining the 
witness" The right of cross examination which an accused has means, only a 
right of cross examination of witnesses produced against him by the prosecution 
Quicn v Su'roop, 12 \V R Cr 75 see nl«o Queen v S/iania Chat an 10 W H 
Gr 25, Queen \ Mian 6 B L R App 88=15 W R Cr 34 J Queen Empire 
v Ramchandra 19 B 749, Meet Sujad v Kashmat/i, 6 W R 1 181, Radm V 
Taramom 12 51 I A 380, Got achand v Ram \aiam, 9 W R o87 Ram v 
hishori, 3 B L R 273=12 W R 130, Taunt v Sat odd, 11 W R 468, 
Shalixada v Jakri 2 B L 1 R App 2 In i criminal case every facility should 
be given to the accused to cross examine the prosecution witnesses Sadasw v 
Emperor, 41 C 299 An 1 accused person must be allowed to croSs-examine 
witnesses called by another co-accused for his defence if the case of the latter 
is adverse to that of the former Ramchandta v Hamf Sheikh 21 C 401 R 
v Burdilt 6 Cox 458 Allen » v 'Allen L R P D (1894) 248 254, R v 
Iloivden, 20 Cox Cr 206 = 11902) 1 K B 882 In Allen v Allen, (1894) P 
248 the Couit of Appeal was disposed to hold, but did not hold, that the Judge 
was wrong in refusing to allow the co respondent to cross examnie the re&pon 
dent, and yet in his summing up contrasting the evidence given by the one 
with the evidence given by the other As they held the Judge wiong in the latter 
matter, they thought it unnecessary to express concluded opinion on thp former 
which is t? be regretted, as the point gtill appears to be left open ’ Poufll Ft 
229 A co-defend vpt whose interests are spp irately represented may cross 
examine another with a view of fli -crediting evidence which he has given m 
favour of the plaintiff Naiapinmax Kvtananifl 1 51 ,H G R 4§6 , 

When a witness has been examined in qlnef the other party has^ a right tp 
cross examine hup R v Bur/iit 6 Cox 458 , Raid v Cqlutb 3 Diew 222„ 2 2q 
But the question often apses whether the wi$nesg has been so,exnmined in chief 
as to giv e the other party Ins right If , the witness is called merely for tf}® 
piirpQse of producing, a, paper, which to be pipved, by another, witness, he 
naeil not bejsworn ,uae section 1^9 infra Pepy v Gibson, 1 Ad A; El i 48, 


Dai it v Dale . 1 J1 & 51 514 Reeds v James } Stark 132 Rush y Styith, 1 0 
5jj^& R 94 Sumners y Mostly 2 C A u 47? Riaeeqn^le Bailei/, 


536 In Epgland, when A competent, witne s, is called and. swqrn, the other 
pirty will, ordinarily io ^friqtness, be entitled to cross examine him though toe 
party calling him ddesnot choose to examine him in chief ( R v BiooTc 2 Stark 
472 Phillips v , Earner 1 Esp 357, Did tyson v Shee 4 E p 67 R. v Murphy, 
1 A M AO 2u4) unless he was sworn by mistake ( Clifford v Hunter, 3 C A 1 
16, Rush v Smith' l 5! A £ 9JJ ( }Vqod t v , Mackinson, 2 51 A R 2<3) 
or unless an immaterial (jue^tio^i, hiving h^en put to h}m , his, further 
croas-eximi nation has been stopped ,by the Judge fJreevy v Ofltr J 
O A P 04 Qreenl Ei § 445 ,And even where a plaintiff was under me 
necessity of calling the defendant in interest as a witness, for the sake oi 


l 
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formal proof only, he not being i party to the record, it Ins been hold that ho 
5“ r hp , reby ma( J? a W|tne !!® for purposes, and might be cross-examined to 
Uic whole case Moigan v Brt/dges, 2 Stark 314 Giecnl Eo § 445 

A witnessed summoned and examined by Court cannot, as of right, he 
cross examined either by the prosecutor or by tJie accused The Court as a 
general rule should however allow tho parties to cross examine the witness if 
n 80 ^ V Queen > S C 275 0udh Such ** witness > 8 a 

vitness of the Court The counsel of neither party has a right to cross 
H? r® \ T fc *J ie pP , r , m l? SIOn of t!ie Judge The Judge must exercise 
s discretion whether ho will allow the witness to be cross-examined If what 
no witness has said m answer to the questions put to him by the Judge is 
Iiu® ^ P* 1 ^^ the Judge would no doubt allow and he ought 

. ow, tint party counsel to cross examine the witness upon hi3 asswers 
a general hshmg cross examination ought not to be permitted '* Per Loul 
CLr" Omhrn v D, thorough (1891) 2 Q B 310, but «eo Taring v 
of n 1 ooqB r ' R 14 >» Quntdai v Ondhan 11 W R 110 , Gopal v Mam cl 
Savten v Girts,{ 5 C G14 Sharfata, v Dhunno 1G W 

'hv R duty of the Migistrate to insist on the trials proceeding from 
of™,! 0 nnd r, £ l dly to chock prolix elimination and cross-examination 
„l, io n ^ ?8es m oxercise of the powers inherent in all Magistrates to prevent 
aouso of process F W Sole v Croun, 11 S L R 27 

exiimnofk Witness after examination m chief Where a witness dies after 
hutik? c . h,e ' and before cross examination the evidence is admis-iblo 
® w^'ght to be attached to such evidence should depend upon tho circum 
them ■« 2L cach i case nm ‘ though in some cn&es the Court may act upon it, if 
m iv £ r ®'‘dence on record its probitive value may bo very small and 
R Pn?ar i f ;!i reg l* rded Maharajah of Kolhapur v Sumlatam, 48 M 1- A I 
I 9 ? "\vh f® 7 ’ J° nes v Foil, 1 M & AT 19G , Ii v Ifagan, 1 Jebb Cr C 

to nma. i lhe w, tness s death or lasting illness would not have intervened 
orthnnnri cross examination but for the voluntary act of the witness himself 
liioni , lering him — as In a postponement or other interruption brought 

t< , stimnn'! medlnte ^ aRer tbe d,rPct eximination, it seems clear that the direct 
p hould frtl? mU8t i 0 strnc h out Upon the ^ame principle tho same result 
hlveri>nVni re t5,e Alness is but temporary and tho offering partv might 

Hut whmifc i i WlneS8 for cross examination before the end of the trial 
stances il,i° or illness prevents cross examination under such circum 

ne ^or hi* n ° K ' 8 P 0,1M bmt> of iny sort cm he attributed to either the wit 
on the ii., P , rlJ ’ 11 seeina h irsh measure to strike out all that has been obtained 
nothing i„ , examination Nevertheless the principle requires in strictness 
iiaveit tft i T tr , uo solution would he to avoid any inflexible rule and to 

en^s-oxim. » a ludgo to admit the ducct examination so f ir as the lo«s of 
H i9mo« <5 i r C be s l ,ow n to him not in that instance a material lo«a. 

ini/ncd m !?« In R v Schell, 17 Cox Cr 303 a dying woman was ex 
minutes ’ll, °vr and nRpr her cro^s examination hid continued for about 10 
minutes n f» legist rate stopped on aceount of her condition She died n fiw 
l Gny 31a 1 c 1 ; evidence was held inadmissible But in Ti tiler x Rice 

Unfinished' i , W,P ^ ■* “No general rule can lie laid down in respect to 

Siimony If sub Lmtially complete it ought not to bo rejected ” 

0ur<4n j € * a uuuatioa by Court. In Xur Dux ha t v Fmprcw G C 270, 
tha courewl » Wo *hink it right to point out to tho Ses-ion* Judge, that 
tiun WJlg . ” Q, y 1 ho adopted in the examination of the witne cs for the pro«ecu 
Vet, i ni j / opposed to tho provt'iona of ••ection 1 18 of the Evidence 
bdn tt JinijhM ,r T l< ? lbe l >n<i ouera AYe find that, on the examination in-chief 
I<*ugih unon * JuJ S« qu» ationed almo t all tho witne sen at considerable 
exaniinatiiw i ’Very point-, to which he mu t have known that the cross 

c ourst, 7 oulJ oortainly and properlv bo directed The re«ult of this, of 
great extent , <r tn, ‘ cr Jho croas-cxmmnation by Uio prt oners pleaders to a 
the pomta ,.u e i llvc ,’ "7 a S,slin {> tin \utuu» to exjilam awav, in anticipation 
men might have affonJid proper guide for useful crot^-ex.imimtion 
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the pirty w ho call-* him , whether ho is not ulcntifiul or connected with hnu 
m ink re t, whether he his not been on terms of enmit> with the uhcr&o put} , 
whether his memory is not defective gener illy, is to the poculur tr miction , 
ind whether he his been bribed, or paid to give evidence Poucll Ci fk>3 
So ilso under section 13S of the Evidence Act an accused h is the right to trov,. 
examine prosecution witnesses it the conclusion of thur exinun ition m chief 
md such uoss examinations iniy bo on all points ind by me M's of all questions 
not (1 1 -allotted by the Evidence Act Cro s-examiuation need not ho confined 
to matters riised elsewhere in the evidence Mahomed t/i v Em pa or 12 Cr L 
J 277-10 Tut! Cis 017 12 v hhan, fi B L R, App s8=15 W R Cr 311, 
iw >/or v Murray 19 L J Cli 281, Subramanyam v Govanmcnt of Mysore, 

0 Mjs L J 551 (P B) 

But even m crosa-ex munition, irrolcvmt questions will bo disillowcd, if 
they neither contr id ict or qualify the result of the cxuniimtion in chief, nor 
inipcich the credit of the witness Thus a cross ex immcr mty not ns i rule 
ask questions of the witness is to his tr insidious with a third pei-on Voiirll 
k v . se « d&o Tennant v Hamilton, 7 Cl At 122 . Holhnnham \ Ilccul, 1 C 
B N b 3S8 

Cross-examination to credit is necessarily irieloMnt to nnj issiio in tho 
action , ita relev incy consists m being iddrts ed to the credit or discredit of tho 
witness m the box so is to show tint Ins ovulenco for md ngmist the rclovint 
«*sue is untrustworthy It is most iclei int m i ciso wlieie e\irythm n depends 
belief or disbelief m tho witnes ps ston The Bombay Cotton 
Co v Motilall ShwlaU 19 C W N 017 = 17 Bom L R 455-28 
39 B 3S0 P C It is unprofc&ston il on tho p irt of counsel to cross 

v pine i, witness as to facts within P er!,onn ^ knowledge Donald Ils/wu 

1 j ri / nohan, 4U C 898 = 18 C W N 185 Where counsel acting under 
tnhnu n i in lP utw l i dishonest act to a witness which counsel did not suhsfin 
on hn»vf ,r ! 0r(,shl P 3 l he High Court, hiving been expressly asked by conn c 1 
in nil b,( es t0 n, ako some statement on tho subject, expressed their opinion th it 
the n i c,rcuin stinct s ind h iving regsrd to the character of tho lit’g ition and 
tln» ri£ T t0 l !? fl SUlt ' J he unputition compl lined of ought to hnvo been with 

n In re Messis Crompton <L Co v Sccrclai >j of 6 lalf, 26 M L J 519 

t»on j at facts are not relevant in cross examination In cross ouimin i 
cx „ 00 . Nio ficts inquired into must bo relevant. A witness miy not bo cross- 
q "; e « to purely colhteril mitten,, for they ire foreign to tho i«sue If 
liVin 0tl8 f U ^°? Suc h collitcril facts were permitted to bo put foi tho purpose of 
,g„i ® foundation to contradict tho witness as to the uiswcrs hi might 0 ivi, it 
tUcnhri « 0nG trw * might riimfy into fifty A Judge might have to try 
on th a,l * p rent issues upon imttcrs which would not in thulcist issist, but, 
for BC . ontnr y might embirrass him in dividing the issues lcilly before luiu 
cross' 18 ™ 106 *V nn nctl °n on i contract i witness should not bo ©vaminul or 
this .S^ned is to i contrict mide with third puties 4 lie leading ciso on 
Audi? r 6 ^ P ence k v De Willott, 7 List 108 lhero tho Cour' was ill 
tton in °P ,,non that it wis not competent to counsd, in cross axunina 
la^uo ^question the witness concerning i fact wholly irrele\ant to tho matter in 
cd m A lns " ere d affirmatively for the purpose of discrediting hnn if ho answer 
in t5m° ne2Ul \ e by calling other witnesses to disprovo what ho slid Ihat 
other r» C18e ’ w ‘ lnte 'cr contracts the witness might have entered into with 
°f tho ^ er »° ,la ^ or °lber loins such other contincts could not bo cvulenco 
be iwii?rt»w made with tho defendant, unless the witness had first said that 
sons 1 imo contrict with the defendant «3 ho had m ido with those pu 

‘Wee 'wi " 0Wever ,,e bad not s ud Nort Eo 321 Section 138 of tho 1 vi 
thn conrl eiVcS fbe defence the right to cross examine prosecution witnes ls at 
on a ii U8l ° n °f their eximin ition m-chitf, and such cro s oxamm ition may bo 
MahamF,? 1 ^ nu ^ by meins of ill questions not disillowcd by tho Lwdenci / ct 

mcd % v Empcior, 12 Cr L J 277-10 Ind Cis 917 

ba\« J ^j4 rt J of ] , cro ss examination 'Since the direct cxnnun ition may not 
3:8 known | 3e *i ^ ^’° rcm ™img and qualifying circumstances of the issues, 
to the witnes , and may also ha\o left unrcveiled tho dcficiuicus of Ins 


on the Judge a 
IfnitfaHuring 
V L J 593 « 
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S 138 knowledge, tlio suspicious of his motives, and other elements of discredit, d 
remains for thn cro^s-examincr to evoke them But what is ho about to evoke* 
What will be tho complexion of these facts when exrictcd 9 They may be 
what thn cross-ex umncr hopes And jet thc> may not Ik? In the long run 
there will he n largo proportion of such facts But for a given witness it is other 
wise Tho cross-examiner may nlrculv know whit is thero waiting for 
disclosure But if he does not. In. is forctu by a contingency lie may extract 
tho most confirming circumstances for the proponent’s own case which have 
somehow been left un mentioned He may demonstrate tint the credit of the 
witness is greater, not less than was suppo cd The great axiom, then of the 
art of cross-examin ition as dependent on tho theory is that it is a contingency 
whether the facta that will actually he extracted will bo favourable or unfavour 
able to the cross examiners purposes It is here that the art (that is the 
technical skill) of croa3-cxamin ition enters On this hangs all the lesser rules 
of the irt Hence it is that it must call to its aid so many other elements than 
mere knowledge of law Experience of human nature judgment of chances, 
knowledge of tho case, tact of manner — all these things and more, have to do 
with the nrt "iet the theory of the process underlies and influences at every 
point To cro«s examine or not to cross-examine,— that is the fundamental 
question, which springs from the essential nature of tho process and arises 
anew for every part of every witness’s testimony The greatest cross-exnnnners 
have always stated this as tho ultim Ue problem ” If igmoie § 1368 

David Paul Brown’s Golden Rules for cross examination * 1 Except 
in indifferent nutters, never take your eye from that of tho witness This is a 
channel of communication from nund to mind, the Ios9 of which nothing can 
compensate — 

‘Truth, falsehood hatred anger, scorn despair 

A nd all the passions — aJJ the sou] ie there ’ 

•t o Be not regardless, either of the voice of the witness Next to the eye, 
this is perhaps the best interpreter of bis mind Ihe very design to screen 
conscience from crime— the mental reservation of the witness— is often mam 
tested in the tone or accent or emphasis of the voice tor instance it 
be^oir ing important to know that the witness was at the corner of Sixth and 
Chestnut Streets at a certain time, the question is asked were you at the 
corner of Sixth and Chestnut Streets at six o clock’ A frank witness would 
answer perhaps I was near there But a witness who had been there, desirous 
to conceal the fact, and to defeat your object speaking to the letter rather than 
the spirit of the enquiry answers. No although he may have been within a 
stone s throw of the place or at the very pi ice, within ten minutes of the time 
Ihe common answer of such a witness would be I was not at the corner, at 
six oilocl Emphasis upon both words plainly implies a mental evasion or 
equivocation and gives rise with a skilful examiner, to the question At what 
hour were you at the corner or at what place were you at six o clock? And m 
nine instances out of ten it will appear that the witness was at the place about tbe 
time, or at tho time about the place There is no cope for further illustrations, 
but be watchful I sav of the voice and the principle may be easily applied 

5 Be mild with the nuld shrewd with the crafty, confiding with the 
honest merciful to the young th* frail or the fearful rough to the ruffian and 
n thunderbolt to the liar Butin ill this, never be unmindful of your own 
dignity Bring to bear all the powers of your mind, not that you may shine, 
but that virtue may triumph, and your c u«e may prosper 

4 In a criminal, especially in a capital case, so long as your cause 
stands well ask but a few questions, and be certain never to a<sk any the 
insvver to which if igainstyou may destroy your client, unless you know the 
witness perfectly well, and know that his answer will be favour ible equally 
well or unless you be prepared with testimony to destroy him, if he pf 

tr utor to the truth md your expectations f 

5 An equiroc il que tion is nJnio t as much to be avoided and con . 
demned as an equivocal answer, and it alwiys leads to or excuses an equivtKp 1 
answer Smglenc ss of purpose, clearly expressed, is the best trait in t“ e f 



PAUL BROWN’S RULES FOR CROSS EXAMINATION 13 Ll 

examination of witnesses, whether they be honest or the reverse Filsehood 13 
not detected by cunning, but by the light of the truth , or if by cun nine, it is 
the cunning of the witness, and not of he counsel 

“G If the witness determine to be witty 01 refractor) with )ou you 
had better settle that account with him at first, or its items will increase with 
the examination Let him have an opportunity of satisfying himself either th it 
ne has mistaken your power or his own But, in any result, be careful tint 
jou do not lose >our temper, anger is always either the precursor or evidence 
ot assured defeat in every intellectual conflict 

nn . * 7 4 Likea skilful chess player, m every move fk your mind upon the 
combinations and relations of the guine, partial and temporary success m iv 
otherwise end in total and remediless defeat 

/ 8 Neaer undervalue your adversary, but stand steadily upon your 
guam, a random blow may be just as fatal as though it were directed 
y the most consummate skill , the negligence of one often cures, ind sometimes 
renders effective, the blunders of another 

■ Be respectful to tho Court and to the jury, kind to your colie igue, 

1 to your antagonist, but never sacrifice the slightest principle of duty to an 

overweening deference towards either” 

wifnaf™ 33 examina k° n of the perjured witness “ It seldom happens that a 
Dirt f , en * ire testimony is false from beginning to end Perh ips the greater 
lt 13 true » on ^ thp crucial part — the point, however, on which the 
wo con a ? 0 J niy u tUrn r~ 13 Wllfull y ^ at tho en< l this direct testimony, 

whit iw Ude t00 wltne83 wo have 10 cross examine, comes under this class, 
we h r» f t* are we t0 em P lQ y t0 expose him to the jury ? Let us first be certain 
is dm. 1 in , , our estimate of him— that he intends perjury Embarrassment 
and ?i the emblems 1 of perjury, but 'by no meins always so dhe novelty 
of neonl CU .u 1 l “ e 81t uation— being called upon to testify before a room full 
einharr * w , ^ aw 3 ers on all sides ready to ridicule or abuse— often occasions 
aro nni,,,,? 1 , in witnesses of the highest integrity Thun again some people 
Court T i 10 u y nervous and could be nothing else when testifying in opqn 
ParltculnTr U3 , sure our Wltne3!s 1S 110t Ql this type before we subject bun tp the 
grade of iniVi” °* tQ rture we have in store for the perjurer Witnesses of , a low 
in tj, e * inteil| gence, when they testify falsely, usually display it in various, way s 
i n the wit m ? certai « vacant expression of the eyes, in aneryous twisting abopt 
their storv eSS 1 a,r 111 ai * apparent effort to recall to mind the exact wprdmg of 
On the otl t es p ec ‘ alI J f in the Jise qf language notsuited tq their station in life 
Witness that ll* ’ t b ere * 3 something abqut the manner of, an hone>t but fgnorpit 
11 irratinir o l" "tt 8 ,onco mani -fest to an experienced lawyer that he ^s 

of the fn«rtk y things that he has actuiljy seen and heard phe expressipp 
looks the c ” nn S p s with the narntive as he recalls the scene tq his njind, ,he 
Various inc e ^ amin, i r m l ' ,e ^ ce ’ ^ ls e ^ e brightens as he rccajls to mind tjie 
Mlity them 1 ^ j ae i u&e8 gestures natural to a man m his station of life, and 
accustomed lan gin stor i he is narrating, -jnd tells his tale in his own 

hear ^ >We ' ei V the manner of, the witness and the wording of his testimony 
ipl l lim , e csrmnrks of, fabrication, it is often useful as y our first question to 
same ^ IS f tor J Usually he will repent it in, nlmo t identically 

Possible Mm 0 1 h e ^ ore > showing be has learned it by heart Of course it is 
Tr\ him bv* f l Probable, th*jt he has done this apd still is telling the truth 
quickly to il hirp, to, the puddle of his story, and froip there jump him 

father than fr beginning 4 and, then to the end of it If he is speaking by rote 
has no fn ct , J 0 .? 1 reflection, lie will be sure to succumb to tins method Re 
it to nund a , ” u , t0 ass ociate the wording of hu story, he can only call 
in dctachpicnts Draw bis attention, to other 
niirely Un ^i lsso< ' ia ted with, thq main story as told by himself will be 
* or Unaware n » for these new inquiries, and will draw upon his imagination 
tnd then suddrt 1 ra °i 113 thoughts t ngam to some new part of hta mam/story 
cin-,nj en , lnn when his mind is upon another subject, return to tlipse 
to which you had first called ‘his attention, and a k him the 
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S 138 same question a second time He will again fall back upon bis imagination 
and very likely will give a different answer from the first— and you have him 
in the net He cannot invent answers as fast as you can invent questions ami 
at the same time remember his pre\ ious inventions correctly , he will not keep 
lus answers all consistent with one another He will soon become confused and, 
from that tune on, will be at your mercy Let him go as soon as you have made 
it apparent that he is not mistaken but lying ” Wellman •? the Art of crow 
examination pp 50 53 

But the difficulty is that perjury is not confined to ignorant classes alone 
Nothing in the trial of a cause is so difficult as to expose the perjury of a witness 
whose intelligence enables him to hide his lack of scruple fliue are vinous 
methods of attempting it, but no uniform rule c in be iud down as to the proper 
manner to be displayed towards such a witness It all depends upon the 
individual character you have to unmask In a large majority ol cases the 
chance of success will be gieatly increased by not allowing the witness to eo 
that you suspect him before you can lead him to commit himself as to varioun 
matters with which you have reason to believe you can confront him latLr on 
Wellman, the Art of ctoss examination p 54 In this connection l/> Ileed siys 
* You must sometimes try to entiap the filse witness into such self contridictioa 
or repugnancy to known facts as will induce the belief tb it bis testimony w 
feigned The follow ing extract from Mt Cox is full of good instruction upon 
this soil of cross-exannn ition ‘Open gently mildly do not appear to doubt 
him (the witness) , go at once to the mirrow of the story he has told, as if you 
are not afraid of it, make bun repeat it then carry him away to some distant mu 
coll iter al topic, and try bis memory upon that, so as to divert his thoughts 
from the mam objects of your enquiry and prevent hts seeing the connection 
between the t lie he had told and the questions > ou are about to put to him Then 
by slow approaches bring him back to the main circumstances bv the mvcatig » 
tion of which it is that yon propose to show the falsity of the story 

“If however you adopt the other course (i e ) to show that you su pect 
him at the first and instead of surprising the witness into the betrayal of his 
falsehood you resolve to bring out of him by a bold and open attack— to awe 
inm as it were, into honesty —aspect and voice must expiessy our conscious 
ness of Ins perjury and your resolve to have the truth A stern determined 
fixing of your eye upon his, will often suffice to unnerve him, and it will 
certainly help you to assure yourself whether your suspicions are just or unjust 
It may be skated as a general rule that a witness who is lying will not look 
you boldly anil fully in the face with a steady gaze, his eye quivers mil turns 
iway is cast down or wanders restlessly about On the contrary the witne 
who is speaking the truth or what he believed to be the truth will meet 
your gaze however timidly will look at you when lie answers your questions, 
md will let you look into bis eyes 

‘Thus assured, and pursuing your plan of bold attack, there needs to he 
no circumlocution, no gradual approaching but go str ught to your object* 
plunging him at once into the story you arc que Honing Make him repeat 
it slowly It will often be that, under the discomposure of your detection of his 
purpose, he will directly vary from his former statement and if he does so m 
material points which are undoubtedly sufficient to discredit him, it will 
usually be the more prudent course to leave him there self-condeemned instead 
of continuing the examination lest you should give him time to rally and 
peril ips to contrive a story that will explain away his contradiction If however 
lus lesson is well learned, and he repeats the narrative very nearly a3 at first 
you will have to try another course which will task your ingenuity and 
p Ulence 

“Procure from him in detail, ami let hia words be taken down, the parti 
culara of his story and then question bun as to as ociated circumstances up on 
winch he is not likely to have prepared himself, and to answer which, then lota 
ho must draw on his invention at tho instant Some little in D enuity will l* 
net.es.ary on your part after surveying tho story to select the wcake t point* 
for your experiment and to suggest the circumstances least likely to have bee* 1 
pro- irranged Having obtained his answers, perm t him no pause, but in taut*) ( 
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take him to a new subject, lend Ins thoughts away altogether from the matter 
of your mam topic The more irreleiant jour queries, the better, jour purpose 
?l„i , 0C °y Pr ^ m "! d w,th ""eu train of ideis Conduct him to different 
places ami persons and ejents Then in the aery midst of jour questionings 
alien Ins mind is the most lemoto from the subject, when ho is expecting the 
next question to rehto to the one that lias gone before suddenly return to 
’"K ff"!* not repeating the main tor) (for this having been well learned 
l pro ) ifily be repeated as before) but to those circumstance* associated with 
nrrtK? E Vf» 5 ° u 8 “ r P ns ®d >nlo invention on the moment It 13 most 
prob-ible that nfter such a diversion of hu thoughts he will lino forgotten 
wint Ins answers were, what were the fictions with which he had filled up the 
S J ? MllS ,/ al&e n ‘ lrritl < m > ™d having no liesmo illowed to him for 
liPir ? v f 1 will now give a difiirent account of the circumstances md so 

aL S || J 001 ! Of all the arts of cross ex umnation there is none so 

erticiont a-, this for the detection of a lie 

m *1 ^ not her excellent plan is to tike the witness through his story, but not 
anrl 1 * nmo t , ' Gr ° f ,nc,,le J ,t3 >n which be told it Disloc Ue Ins tram of ideas, 
pm put him out jou distrub Ins memory of his Ies>on Thus, begin jour 
soma l0n , middle of his narrative then jump to one end then to 

if , 1 . ,, r P'\ r . t °f {bo nioat remote from the subject of the previous question 
mm™ /flung the truth, this will not confuse him beciuse he speaks from 
hetrav h.mLlf P r 11 113 but , >f bp 13 be will be perplexed and will 

10u iLJSfrr ; 0f spe,lkln S fr0 , n ? lhe nwinorj only which acta by assocution, 
U * \VtT 1 lft * association and bis invention breaks down 
them ' v | xen > ou *tre sattshed that the witne-as is driwing upon Ins invention, 
Qua Kim more certain process of detection than a rapid fire of questions 
nimd- between them, no breathing pause, no tune to rally Few 

cateehi*in» se “ P° s ' e9sed to maintim a consistent story under such a 

hear 1 Meal * 1 F n 1 a P au>5p or a hesitation m the answer, you thereby lay 
whethnf , e w, tness is conscious that be dares not stop to think 

■•Ireadv 1 ~® an3we r hw is about to givo will be consistent with the answers 
uccesJirv f n « 1 be 13 ketrajed into contradictions In this process it is 
When*?* Vwt b,,n to time and place and names ‘You heard him say so 9 ’ 
string of wer ® Piesent?* ‘Name them * ‘Name one of them feuch a 

Will l0n , 8 fmmwmg one upon the other ns fast as the answer is given 

ire not w! n con f° un, l the most audacious Fit names and tunes and places 

°°wiuct oflaKsuus^Sm^m lf mvonted not rendlIy remembered ’ 

(b fficult Ut ?f U l,rl neS8 ‘ ^ be truthful witness has been said to be the most 
opinion 1* in 4, cr °ss-examine I cannot help differing so much from that 
1 Wy truthful r 1 ^ ^ nve regaided hun as the easiest of any When 

If it were , t „ 1*1°? In ** n4 l to imply that his evidence is necessarily true 
fill witncs h a W 0U V* bo { d l e 10 cross examine at all Wlmt I mean b\ a truth 
easiest to 'deni ' 8 tu ? be “ eves and intends his evidence to be true He is the 
find » IVpt , l *” because he does not equivocate He has no secret meaning, 
ill he knnw« n nS i^if r3 readd y ™d without mental reserve He desiies to tell jou 
thing to aseepi 011 hl3 credlblbt y I will assume, is unimpeachable The first 
iny strong h,- 1 ” m cr093 ‘ ex imining a witness of this class is whether he has 
Sordid ° r P re J udlc e in the matter under inquiry One or two carefully 

answers m «i„ *l s w, y discover this, ifjyou have not nlreadj learnt it from his 
* cn,0 t Hat ns p 107 

l| oa or^suam “If this man is accidentally, or from previous in forma 

whether P 10 ?' designedly, present dui mg the plotting of some offence, 
dislike of thn n 1 state or Government or individuals, ami from his 
Cl0 ntiou s l v rpm leUltote , conspiracy, and to further the ends of justice lie cons 
with tho firpri ? lns t( > learn the views and secrets of the associates in tho plot, 
ii'im pun 1 eij. ,}® n to stop and counteract it 01 if unable to do this at least to 
lod HiorilK y 10 conspirator^, this conduct may be justifiible, both legally 

evidence am! 13 ^ follow that if to convict the parties to the plot he gives 
oimst them, the mere character of spy ought not to prejudice, or 
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S 138. btain the credit of the witness To this imn no guilt of the plotted offence 
attaches Another description of spy may bo a man, who his unde ignedly 
been present at a plot, and by the inducement or example of others, been tempkd 
to join it, or a man who has been even one of the ong in al framers of the 
plot, and either of these men, whether from seeing that the proceedings may 
lead hun further than he intended, or from some quarrel with hi3 companions, 
or from repentence or other cause) imj secretly and unknown to the others 
withdraw from the confederacy, and from that time resolve to natch their pro- 
ceedings with the view to be a witness against them, and with this intent to 
continue to attend at their meetings and take notes of or carry away m his 
memory, what he sees and hears This man stops short in hia career of guilt 
as a conspirator before it is perfected But as all kinds of spies meditating 
to inform, are naturally in some degree disliked, there is no doubt in each of 
the men before mentioned a something, which affects and endangers his credit 
Yet it need not in either of those instances utterly destroy it For it is plain 
the man has had the very best opportunity of seeing and hearing what was 
done and said by his associates And to what extent his credit is hurt, and 
how far he is to be believed may be learnt from considering whether the 
different paits of his story are consistent with each other whether he is 
contradicted in any material fact b> o her witnesses and whether there isa 
probability of truth in what he says If his story is consistent, if he is not 
contradicted in any material fact, and a foition if he is confirmed in material 
facts, by other witnesses, and if piobability supports his story it may be right to 
believe him And, although, in the course of his examination, there is some 
hesitation or confusion in his answers shame m his countenance or em 
barrassment in his demeanour, yet it hould be reco'lected that, excepting the 
shame, each of the other defects is often seen in the most honest and honourable 
witness each is the natural and often the inevitable, fiuit of the wily and 
ensnaring questions put to the witness by a skilful adver e interrogator And 
the shame itself is a token favourable to the witness in as much as it shows lie 
feels himself degraded by the character be bears of a spy and to be void of 
all appearance of shame would argue a want of self lespect undei an imputation 
of dishonour f Ram on Fads, 171 179 

Police witness “Everyone who conducts a defence in a criminal trial 
has to deal with police testimony, and as a clissof evidence it figures more con 
picuously in cnminal courts than any other Again I sh ill commence by saying 
as far as possible leave him alone They aie dmgeious persons They are 
professional witnesses, and in a sense that no other class of witness can he said 
to be Iheir answers generally may be said to be stereotyped All the ordinary 
questions have been answered scores of time by the well disciplined ‘active and 
intelligent officer ” Don’t ima D mo that you ire going to trap hun up upon the 
path where his beat has been for many a year lie will perceive you coming 
while you are a long way off and in all probability go out and meet you- 
Perhaps before you were born he answered the question you have jut put 
Hat ns Hint* on Idiocao/ p 104, IV dlmans Dai/ in Cowl 182 Iyer's Cioss 
examination, Vol Up 2b0 lie knows what you will ask him if you are no 
better th in the rank ami file of Quarter Ses ions cro3s-e\aimncis But try Imn 
with something just a little out of the common line, by w ly of experiment ^ ° a 
sec he looks at you a3 though he hnl got the sun in his eyes Ho cannot quite 
see what you are about. And you mu t keep him with the sun in his eyes if 
you desire to innko anythin,, of him If he sees the drift of your questions, the 
chances are igainst your getting thennswer you w mt or in the form in which you 
would like them He thinks it is lus duty tobdileyou and if you do not 
an answer you don't want, it will probably be because the policeman is as youn^ 
and inexperienced as you ire Harris Units on Lhotaa/ pp 104,103, UyV* • 

Adiocaoj bcrics VoL II n 281 io be eflccUvo with police man your question* I 
mu t be rapidly puL \.Unou 0 h be has a trained numl for the witness bo** 

It trained m a very narrow groove it moves as ho himself move*, slowly 1,1 u i 
ponderously along its particular beat, it travels slowly becaU'C of its discipline 
and is by no means able to keep pice with yours or ought not to be loti houI> ^ 
not permit him to trace the connection between one question and nnotlur I 
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jou doairc tint ho should not do so If you ask him whether it was very dark S 138 
night, and tho darkness has nothing whatever to do with the i sue, he will 
commence a process of reasoning as to jour motive, and what might po&sibly bo 
the effect of his answer While his mental’exertion is going on, mteriupt there 
“uddenly with i question jou hive good reason for putting, and m all piobability 
jou mil get something near the answer j on inquire Unless certain of answer, 
never under anj circumstances, a^k a police man as to char voter Your client 
may have the be>t, but police men have such a high -tand ird that no man m the 
dock can ever come up to it Further more it is dangeious to put “ fishing 
questions to this class of witness You are almost sura to cateh the wrong 
answer Your safer course will be to cross examine for contradictions and nn 
probabilities not forgetting where nece"&ary to give the witness the opportunity 
of denying anything upon which jou intend to contradict him Cross examine 
for prejudice-* and as to oppoi turn ties, remembering always that there is often 
as much m tho manner ns m the matter of cioss examination, and much more 
at times in silence than n both Ibul 

Expert witness * Attention ib aI c o called to the distinction between 
mere matters of scientific fact and mere matters of opinion For exam aple 
certain medical expeits maj be called to establish certain medical facts which 
are not mere matters of opinion On such fact9 the experts could not disagree, 
out m the province of mere opinion it is well known that the experts differ o 
much among themselves that but little credit is given to mere expert opinion 
as ^ch As a general thing, it is unwise for the cros~ examiner to attempt to 
nlft 6 ? Q P PCin b3t in his own field of inquirv Lengtlung cross examinations 
long the lines of tho expert’s theory are usually disastrous and should rarely 
^ranv lawyers for example, undertake to cope with a medical 
ini nt Wr, ting expert on his own ground —surgery, correct dingo m&is or the 
°J penmanship In some rare instances (more especially with newly 
Phjstcians) this method of cross questioning is productive of result 
unnn ff^ Uent ^ however it iflords an opportunity for the doctor to enlarge 
hnroh 8 tfStimon y be bas already given and to explain what might otherwise 
has 11 0 m,8un< lerstood or even entirely overlooked bv the jurj Experience 
owns m f t0 believe that a physician should rarelj be cross examined on his 
bv t L Peci1 "ty unless tho importance of the ca«e has warranted so close a study 
finer, 6 counsp l °f the particular subject undpr discussion as to ju c tify the 
t 1P , vs{^ 6 {, V n,U ^ ^ len on b when the lawyer’s research of the medical authori 
tW .in , , & bouhl have with him m Court, convinces him that lie can expose 
not nil 7 8 errone °us conclusions not only to lumsplf but to a jury who will 
medicnl J c ° m P rp bend the abstract theory of physiology upon which even tho 
JUtlieimi profess,0n itself is divided On the other hand, some careful and 
the hnnl < k nes b°n Q , seeking to bring out separate facts and separate points from 
the nt , e nn< ^ experience of the expert will tend to support the theory of 

other u °' Vn s, ^ e the case, are usually productive of good result In 

s cicntifi f lae nrt ^be cross examiner should be directed to bring out such 
tond to t Ct3 Y° m tbe knowledge of the expert as will help his case and this 
Anothpr &tr ° J tae WP, Sht of the opinion of the expert given against him 
should K su 2Sostion which should always be borne in mind i= that no question 
8,1 onno 0 f^ Ut t0 an which is in an, way so broad as to give the expert 

turutv n/h lty t0 expatiate upon his own views, and thus afford him an oppor 
counsel nn ? lver t0 give his reasons, in his own way for his opinions which 
m his pvn him as an ex P ert might not otherwise have fully brought out 
m, nation u T Vcllmans The -irt of Cross-examination, pp 74 75 
and gradn^ 3 ™ met bod of cross examining professional expert is to quietly 
defended ^" u a him to an extreme position which can neither be fortified nor 
now md tiT *'“ 18 caU6e cun be carefully concealed, it is often expedient to 
witn CS3 ,o t n wonder from the direct path and create a belief that the road tho 
S resokiy L t ^, en ,, over 13 a very different one from that which the examiner 
lose his tem h ° trave l The examiner mu-*t not, however, for an instant, 

take Wh P er V nor su ffcr his attention to be drawn from the time he means to 
explain it'.o i? P° a,tl °n is reached, then, if the witneso attempts to retreat or 
' 13 enough that the examiner s manner should become *evere and 
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S 138 determined, md the witness sternly kept to the questions a&ked him An 
expert, when he find? himself in an uncomfortable position will resort to all 
sorts of artifices md shifts to turn the tide of his examination, but turned it 
must not be A keen eje kept upon the witness will often enable the examiner 
to detect his purpose and to check it Ihe same ficulty which enables the 
swordsman to detect and guard igainst i feint of his ulversarj very often 
enables the advocate to discover and prevent the artifices of a witness” 
Elliot, 264-265 

Woman witness "Women, I have usually found much better witness of 
what they have seen than men Men reflect on and draw inferences from what 
they have seen and are apt to mix in their evidence what they surmise niu^t 
have happened with what they actually ‘•aw happening women usuallv tell 
what they saw Their evidence however is reliable only so long as their 
passions are not involved when love of the r husbind or children or hatred 
of their neighbour enters into the question not a word they utter can be trusted 
They have no conscience * Strahan’s Bench and Bar p GO 'Now and then 
in her own case a woman will commit the grossest perjury but when she 13 
called as a witness she far surpasses man m the perspicuity of her n irrativc 
and in the honesty of her leplies No counsel who has any pretence to tact 
ever tries to get the better of a plain country woman giving evidence at the 
issues There is just a chance of eliciting some favourable answer if jou treat 
her with profound respect call her 'madam and soften jour voice but even 
these artifices will not induce her to swerve from what she has made up her 
mind in the real trial of the case ’ Geoi <je Whitt's Life in Law p 51, Au/ars 
ci oss-examinahon Vol II p 251 

Re examination When the cross examination of the witness is concluded 
the party who called him has the right to re oximine him on all matters nris 
ing out of the cross examination for the purpose of reconciling anj di«crepan 
cies that may exist between the evidence on the examination in chief and that 
which has been given in cross elimination , or for the purpose of removing or 
diminishing any suspicion that the cross examination may have cast on tho 
evidence in chief or to enable tho witness to state the whole truth as to matters 
which have only been partially dealt with in cross examination If there has 
been no cross-examination there can bo no re-exam ination And it is, as a 

rule unnecessary, and therefore wiong to repeat any question already put in 
chief Only such questions maj lie isked as are connected with and arise out of 
the cross examination Poucll Eo a?9 Ihe Judge however, m ly in his dis- 
cretion allow old questions to be put Pci Caw J in Scott \ Sampson 8 Q. B 
D 506 No new evidence can bo introduced in the re ex munition flio 
Queen's Case 2 B A B at p 297 In th it case Lord Tenterden said ‘ I think 
that counsels have a right upon re-examination to ask all questions which nil} 
bo proper to dr iw forth in explanation of the sense and meaning of the ox 
presoions used by the witness on cross examination if they be in themselves 
doubtful as also of the motive by which the witness was induced to use those 
expris ions but I think he has no right to go further and to introduce matter 
now in itself and not w anted for the purpose of expl lining either the expressions 
or tho motives of the witness ’ 

1 So far as the evulenco of the opponent is to ho explained awaj," sajs 
Pwf Greenleaf contradicted or otherwise reputed, by any process winch 
consists merely in diminishing or negiting its force the original part) has 
tho ri„ht to do this, either by a re-cxiumnation following immediately upon the 
croos-cxaminntion of his witnes or bj now witnes es called in rebuttal afur 
the opponents own evidence has been put in But an jailing bejoml this 
cannot belong to him as of strict right the reason being that, all que tions f 

that wo asked aro to be askod at tho proper time otherwise tho trial * will h® » 

in perpetual confusion {per L C Ilanluirle in Lord Loiats fruil 18 IIo* i 

Jbt. Tr t)53) and the proper time for all matters not rendered malcn il b> the t 

coureo of tho opponents cross-examinations of his own witnesses testimonj 
ib tho original partj s direct examination of his witnesses Nevertheless, to , 
ahviito tho eillcts of inadvertence* it will often be fair to allow a pa**> , 
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to do it a htcr stage what ho mi 0 ht and should hi\o done it mearlnr 
one The propriety of bus linking: an exception mu-t dipend largely on the 
circmn tinces of each case , and for this re ison it is univt really held in almost 
all the \ mcties of situ Uions thus presented, that the allow uica of such evi 
denco out of its natural order is to be determined by the di-cretion of the trial 
Court The lino between the evidence which is merely explinatory of and 
rendered neco-sary by the opponent’s, md evidence which might hue been 
introduced at in earlier stago is often difficult to driw but the principle is 
apparent A. v mety of situations for the exercise of ihc discretion of the trial 
Court nny present themselves (1) In the re examination of i witness imme- 
diate!) after ins cro^s-cxamtniUion, or in the stage of rebuttal after the oppo 
ntnt’s own evidence has all been put in it may be de-ired to add testimonj of 
new facts, i e matter which was omitted in the direct examination as a wholo 
or in that of tho particular witness but migiit have been there put in Tins 
mi) be dono m the trial Court’s discretion (2) In the reexamination of a 
Particular witness or m tho generd stage of rebuttal it maj bo desued to 
rrpeat or emphasize or detail more prcciM?l\ a matter nlre id) testified to in 
chief This nho may bo done in the trial Court s discretion and a re examina 
hon to make corrections should bo treated in the same wa> (3) After a wit 
ness hv> been cross-ex immed and dismissed it may become desirable to recall 
him to the stand for further direct examination , this ma) be granted or refused 
,n full Court's discretion \fter one re-exaimnation, it nny be desued to 
re-examine the witne s n second time either immediately after a re cross exa 
imnation or after the witness has left tho stand tlnsmu be granted or refused 
T I l9C i et i 0n ^ After the evidence has been pat in h) each party and the case 
wcl ired clo&ed and even after argument or charge begun it may become im 
portant to supply omissions and hero also the discretion of tho Court must 
i El § 100 W In B V Momson 75 J P 272 tho Court 

auowed the accused to call fresh evidence after counsel for the prosecution had 
commenced his final speech But a witness who has been cross-examined as 
, n conversation with a party cannot bo re-examined as to parts of the conver- 
sion not connected with the portion to which the cross examination referred 
the ^ V ^ amo 7 A A E 627 If such questions are asked and answered 
11 * ltnes 8 may be again cross-examined but such further cro'-s examination 
Oftconfineu to the matter so improperly introduced Pouell Ev 540 
' v »ero on an indictment for murder the prosecution c tiled witnesses 
nrifiif ni ? ie3 were on the hack of the indictment solely in order to give the 
l. i ner ^opportunity of putting questions to them, and the prisoner elicited 
prose* C f IOs3 many facts m his own fivour, it was held th it the 

evn... CUt ! 011 cou *d not re examine to any matters not referred to in such cross 
Sin I' 0 " Pj Dee ~ ele '!> iC itP 220 Kills Ft 2nd Ed p 327 lh< 
®tatem j 0ns °* he witness in re examination may of couise relate not only to 
those ^ 8 m , m cross-examination as to the relevant facts but also as to 

had * _ ' ie "dnes a s credit, as for instance to show what provocation lie 

hivim» ei . , r nn bing use of a vindictive expression which he has admitted 
W?stir> er<M , R v George 9 C P 483 (488) In le examination no 
moern ™ t0 l ” e conte xt °f a document can be asked where it is only put in 
77wi..„ i>S ^ varnun ^ ,on m the hand of a witness for identification Cope v 
«ver an/* 1 ? D ° C ' 2 C ^ K 757, Collier v Notes 2 G &K 1012 When 
fallen- ** witness’s evidence in chief is not directly or indirectly 

re-oYL.r. V, 1 cro3a examination there is of course no occasion nor any right to 
famine ‘hereon Wilts Ev 2nd Ed 328 

^39 A peiion summoned to pioduce a. document does not 
C rogve become a witness by the meic f ict that bo 

person cXTto 0n ro f P 10 dncfe» lfc and cannot be cioss-examincd 
J,Ice a document pr ° unless and until In is called as i wit- 
ness 

'«»«S?.®lS ch “r' Vhe “ a witness is summoned by subpoena duces 
rei y to produce documents, he need not bo sworn Perry y Gibson, 


139 . 



ms 


IIII INDIAN LVIDI NCL ACT 


S 140 

S 141. 


1 A A, I IS , Summer \ 1 fosclti/ 1 C A M 177 Hut if lit ling lo «pi ik to the 
projM r or s tfo ill-tod} of tho document, the, tourso of busino-u m lug olhec with 
r< <ct to docuim nls, lilmj, noting, docketting mil the like, or to do more than 
morel} product, In must bo sworn Aoi/ /t lil When a witness is not sworn, 
lie tan not ho cross examined /Very \ Gi&sqh l i iU IS, .Summer* 
]foscln/, J C AM 177 Rush \ Smith, J L fix J>5 But if ho is called is a 
witness i c if ho is a worn, the opposite p irl} is entitled to cross-examine him 
1 Ins is t,o nlthouji ho is not examined, hut is morcie} e died to produce n decu 
nit nt Hut ii part} is not ontitlesl to cross-exnmino n witness called!)} mistake, 
if I ho mi Like bo dthcottrtd before nn} question is put to him Uood v 
Mai/msoti 3 M A il 371 In tho above case Cotcruljc J s ud "Upon the 
whoh, it ippinrs to mothntthomore'-atisfuctor} prmuplo lo In} down is this, that 
if there real!} foe u mistake whether on tlio part of conn el or ofheer, and that 
ini tiko bo discovered before tho ex inunntion in chief has begun, the advtrso 
put} oujit not to lune the right to take advantage on this mistake b} cross- 
i\umran b the witness lien the learned counsel explains that there has been 

t till'd ike, whuh consists in this that tho witno s is found not to he able to 

b|nak nt nil as to the tr mention which was suppo ed to ho within Ins knowledge 
1. Ins is I think such a mistake is entitles the part} calling: the witness to with 
drtw him without his bring subject to cross-examination If, indeed the 
witness had been llile to give cwdcnco of the trans iction w Inch ho w is called 
lo prove, hut tho eounscl had discovered tho witness, bo id as that transaction, 
km tv other matters inconvenient to bo disclosed, and therefore attempted to 
wiilulriw httn, that would bo a diflcrent case I think tho defend ints have hero 
no ri B lit lo cross ex imino the witness 

Witnesses to chnnc 140 Witnesses to charactei may 

ter be cioss examined and lc-cxammed 


Scope Where witnesses are called simply to speik to tho character of a 
prisoner it is not usu d to cross-examine them, expecting under special circum 
stuicis R \ Ilodgkisb, 7 C & P 298 , but no rule of law expressly forbids tins 
fautoi % 1429 sec also B v Wood oJur 225 But where a witness for tho 
prisoner having proved that hr had known him for some years, and given him a 
good character, stated, on cross examination, that he had never heard anything 
n„ainst him , but admitted that he had heard of a rebbery which had taken 
pi ice in the neighbourhood some } ears previously , and was then asked Did 
> ou ever hear that the prisoner was suspected of lmmgdoneit ? ’ It was objected 
th it it was not competent to enquire about offences imputed to the pn oner 
rail c B said The question i not whether the prisoner w is guilty of that 

robbery, but whether he was suspected of having been implicated in it The man's 
characler is male up of a number of small circumstances of which his being su 
pectcil of misconduct is one The question may be put R v Wood, 5 Jun t 
225 


141 

Leading questions 


Any question suggesting the answu which the 
person putting it wishes oi expects to 
receive is called a leading question 


Leading questions meaning of A leading question is one which su e ge - ’t s 
to the witness the answer winch it is desired he should give If the question® 
ire asked to which the answer Yes ’ or 'No ’ would be conclusive they would 
ctrtaml} be objectionable (in examination in chief) Per Loid Ellenboiough 0 J 
in Nifltols v Bonding 1 Stark 81 A leading question means what its name 
indicates — one which leads the witness upto the desired answer l e, on0 
which is put in such a way as to suggest to the witness the answer which is ei 
pected or wanted There is no particular form which will make a question 
leading or will save it fiom being such lhe fact that a question is put so 
to require a categorical answer does not necessarily make it leading though » 
may do so nor does the fict that a question is preficed by ‘whether or not 
so as to avoid a categorical answer, save it fiom being leading Best Ei § ' 


? 
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Willis v Quimby 31 N II 485,490 "A question” says Bentham "is a lending c 140 

one, when it indicates to the witness the real or supposed fact which the eta 

miner expects and desnes to have confirmed by the answer Is not youi name 

so and so ? Do y oil reside in such a place? Are you not in the service of 

such and such a person ? Have you not lived so many yeais with him It h 

clear that under this foini every sort of information may be conveyed to the 

witness in disguise It may be used to prepare him to give the desired answers 

to the questions about to be put to him , the examiner, while he metends i b no 

ranee and is ashing for information, is in reality giving instead of receiving ir. ’ 

lknlham Rationale of Judicial Evidence It is very clear that a question is leading 

which suggests to the witness the answer which he is to mike or which puts 

into his mouth words which he is to echo back runieij v Slate , 1G Miss 10 i 

lint if it merely suggests a subject, without suggesting an answer or a specific 

Hung, it is not leading Bomy Rosemond 84 Wi* G20 It has often bet 11 

declared that 1 question is objectionable as leading, which embodies a material 

fact ana admits of answer by a simple affirmative or negative Q) eenl Ev 

8 43i While it is true that a question which may be answered by 'yes or "no’ 

•a generally leading there may be such questions which m no way suggest the 
answer desired, ana to which there is no real objection On the other h uul 
judmg questions art by no means limited to those which may be answi roil by 
^ CS |® r ". n ° M question proposed to a witness 111 the form ‘ whether 01 not" tint 
'8 m the alternative, w not necessarily leading But it mnv be so, when pro 
i'Oied m that form, if it is so framed as to suggest to the witness the answer 
leaned And that has been called a leading question which assumes a fact to 
^ Proved which is not proved More properly, such questions may be talkd 
** jjjpymg and are objectionable both is likely to mislead a fair witness Bun 

142 Leading questions must not, if objected to by the 
um . adveise paifcy, be asked in an cvammation- 

I'skeil ie}mustnot m-chief, 01 m a le-esaminition, evcopfc 
with the pei mission of the Couit 
The Court shall permit leading questions as to mattoi -» 

Which are mtroiluctoiy 01 undisputed, 01 which have, in its 
°pinion, been alieady sufficiently proved 

“The ns s*ffn«d reason 111 support of the rule is tint a witness 
, a I ,ia3 a strong feeling in favour of the party who has subpoenaed him mid 
had.n P ° Se( 10 3 " e,ir anything tbit he thtnka will servo the p irty, and tint a 
to , S question in effect suggests to the witness the answer tint he ts de mil 
Ull 'vortl nnt ^ inute3 mis-epresentation This reason imputes to the eou 11 el 111 
l^nurv V n ° lu e ’ " m< ^ to ever y witness a supposition that lie would bo guilty of 
"‘tries* p l>Ut i ^ Pr ' 1 l P® ^ ,e better and more comprehensive reason is that many 
as HntT ,> i' Cr ^ rom C0l,1 pl usance or indolence are too much disposed to 
o( n «? tllc proposition of the counsel and answer as he may suggest, instead 
Chin, fa nnt * answering after an exertion of their own memory Joseph 
'iij J }actuc of Lau, Vol III, 892 But Chief Justice Appleton in his 1 v ideate 
Roller! Prop 0 **! m rnUricting testimony is the obtaining the actuil 

and le w,t,ieaS i not the allegations of another person suggested to 

,s ffiat ail 1 5 die witness ind falsely delivered as his fhe red d ingrr 
0 ? Uu ' lon between the wuuess interrogate!! audthocoun el mterro„ ding 
011 Ins inn C ? Un3ei deliberately imply or suggest facts with the expectation 
a N'ni n n,u w,t h an understanding on the part of the witness that he will 
the truth of the fake facLa thus suggested ” Appellon Ex. 227 

‘ueanf °{ th0 Section The witness mu-t not bo examined in chief by 
q ,1 1115 <iue 1,0051 that ,3 » questions calculated to ka*l his mind to such 
^tno , ex limning desires It is pre-umed tbit a witne s is to 

tilth lhft Ut hHis.-**! m favour of the party whocullshim and tin* fact toupk-d 
0 Patty a knowledge of whit his witness is prepared to 'ij, would 
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S 142 'tfjoril the party an opportunity for unfairly shaping tho testimony if ho were 
allowed to fnnio his questions to tho witness m such form ns to suggest whit 
answer ho desires to receive II ills Ev 2nd Ed p 313 Such evidence would 
obviously bo open to suspicion, ns being the rather pro urianged version of the 
pnrtj than tho spontaneous narrate o of the witness Bc*l § G41, Slarl Ev ICC, 
PUip Ev ill I ho prohibition of nil leading interrogation is a principle of 
Courts, no less of India than of England , and ns respects tho Criminal Courts 
of all the three Indian Presidencies, lending interrogation is m express terms 
excluded by the Regal ition Law under which they arc governed (Vid ifrng 
Reg IV of 1707 s G Vndrns Iieg VII of 1862, s 18, Bom Reg Xllf of 
1827 s 36) iho olde-t of the iicgulat ons on the oubject (tint governing llie 
Presidency of Bengal) and which may be liken m principlo as a smplc of 
the others, provides — In the examination of witnesses leading questions 
‘mg e5 c < «ting an answer oi having i tendency to such suggestion, are to be cire 
fully avoided, and the interrogatories to them are to he proposed in such genenl 
terms, as may bring forth oil the information they possess and lead to a 
discovery of tho truth ’ Up to the point of dispute, however, — that is while 
the examination is introductory only to what is material, — the witness liny be led 
Were it otherwise a very unnecessary consumption might be had of the tune of 
the Court, and a great infliction practised on its patience Goodeie Et p 21*> 

"It is often a convenient way of examining’ says Mr Alison, 'to ash a 
witness whether such a thing was said ,pr done, because the thing mentioned 
aids his recollection and brings him to that stage of the proceeding to winch 
it is desired he should dilate But this is not always fmr and when any subject 
is approached on which Ins evidence is expected to be really wijiorlant, the 
proper course is to ash him what was done or what was said, or tell his own 
story In this way also if the witness is at all intelligent, a more consistent 
and intelligible statement will generally bo got there by putting separate 
questions Alisons Piactue, 546 

But the determination of what is, and what is not, leading is in itself 
frequently one of difficulty, whenever the test has to be applied to any pai titular 
question And the particular difficulty on the one hand is to secure that all 
the essential portion of the nairative be given in its entuety, and on the other, 
to prevent a needless prolixity of statement “It is not a very easy Hung, 
sav s Mr Slat he to lay down any precise general rule as to leading questions 
On the one hand, it is clear that the mind of the witness must be brought into 
contact with the subject of enquiry , and on tho other hand, that he ought not 
to be prompted to give a particular answer, or to be a'-ked any question to 
which the answer yes’ or ‘no’ would be conclusive But how far it may 
be necessary, to particularize m framing the question, must depend on the 
circumstances of each individual case Starhe on Evidence p 167 

1 he “Ye& or No test suggested by Mr Starkit is not however it is 
submitted, a vtry accurate and at all events must not be taken as an univer il 
one There are many instances in which it would be the natural response, 
without the question which evoked it being lending Thus suppo e it was 
required to show the presence of the witness on any particular occasion, he 
might be asked— Were you present on that occasion?’ — Notwithstanding the 
natural answer to the question might be * Yes or No It could hardly he 
lequisite in such a case to go the round about way of askin 0 — " Who was 
present 9 ” There might have been a hundred people there, and the form of 
the question in this shape might leave the witness to exhaust the series in other 
woiils to tell over the ninety and nine before lie arrived at himself On too 
other band, nil such que tiou as— "Did one say so and so? — or ‘Did **o 
do so and so ’ — while obviously capable of being answered by the Court— 
or No’ —would, by suggesting what it was required of the witne s to state, 
naturally provoke the reply An illustration may be supplied from the duty 
practice of all Courts, where the question is one of personal identification 1 > 

there be no ground of suspicion, the individual is pointed out to the witnc^ , 
as he is asked directly, — ‘Is that the party ?’ and the answer is tho simple'" j 
"iosorNo ’ Let the witness however, be suspected the question would n° , 
be allowed to be put in that form, and the witness would bo told to look roam / 
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the Court and point out the individual in question The invitation to the S 14? 
annver ‘ YesoriSo ’—would, in truth be lending: or not according to the 
circumstances Goode teEv 217 


One great test as to whether n question were to be regarded as leading 
would be its tendency to elicit an answer conveying rather m itself the icsult of 
nets, than a statement of the ficts themselves from which the Court was to 
1 die result Thus, if it were a question of some given arrangement come to 
*] Pwticuhr meeting, the witness ought to be interrogated not as to the result, 
tt nch ho himself ascribed to the meeting, that is o say whether sucli and such 
'las then arranged but generally only as to the det id of what took place, leaving 
to the Court to dr iw the legal inference from the narrative It is meessiry, 
owcier to distinguish between a leading cours^ of intPirogatives and one, wheio 
eemergeney arises, merely suggestive, and it is obvious that, while the mind 
ip witness mu t be brought into contact with the subject of enquiry when 
aCl 1 ”° re ’ t exi,nina ^ l0n must be isolated, not only with such checks upon 
. , „ n 1 r IV^' * )Ut w tth such suggestions to recollection, as occasion might require 
™ ar ’ Ev p 167, Goodeve Ev 218 


wont i^ Pre s ogffestions in the way of stiniulmts to the memory accordingly 
wlierl n0t i ‘ a ^ w,t ^ ,n die category of leidmg questions, and may ho made 
t8e mcnpacity to ansyver sufficiently appeirs to arise either from a want 
lion on | ’ or '•hoence of some connectin 0 link yvith the subject of c\ ilium 

8ompfi U9 taP nimes of persons, or places ordites may suggested, and 
stonn!! 11 ^ 3 P lrl, culnr transactions, or connecting circum&t mces Thougli a touch- 
ing "“y t0 memory, they might iw iken the whole association m the mind, 
cue tin Ul mu , sic , t0 3tn ke one chord would bo to recall tlio entire tune In a 
bo renlTT ngly a3 to l ^ e com P onent members of a firm, the names might 
could nnt \ t le 'V tne:>3 states that he could recognize them on repition but 
or reonll r f iears ® diem from memory &o ho might be asked as to his hnowddgo 
thcniin C 100 1 a Particular date or circumstance, and he might be led from 
Ajnin° m ° re l * ela ded allusions ns to occurrences in connection with them 
, Son8 * prior witness may have made a given statement which another 
or he iinnfi i t0 COntm dict Here the statement must be narr Ucd to the latter. 
Inter in i i » i nt t0 w ^ iat t0 address his denial, uid pas&ages even of i Io 
y er ation * k su ff& e sted to him So a witness unable to detail an entire con 
‘> t atoinei I \ m,?ht yet * nve su lH cie,lt recollection to negative certain particular 
and he n i 1S i P art ,ts Here tlie particular statements might bo put to him, 
says ; n ‘*hcd d they wtro in truth made * It may frequently happen, ’ 

Particular* tC> 8 W1 tacas unable to detail oven the substance of i 

offers, s ^f 0nv< ' rt> '' l,Oll > nm y y et ho ible to ne„iUve with confidenc' proposals, 
Waversat lemCI1 T 3 ’" 0r ot h er matters swotn to lino been made in the course of i 
n 'ves. irv' 0 ? k SUC ^ clses » therefore, tins form of enquiry is ab-olutely 
"wsHcnll 1 °htaming complete information on the subject bo whero a wit- 
a> f or .jT | lo Pr°vo athnnativcly what a witness on Iho other «idc Ii is denied, 
'hflirent ii nCP ’ t° P r0 '° that on some former occasion, that witness giyo i 
I, ^rniaUvpI COll | , ? t °‘ l i* 1P trinsictl0n » n difficulty in ij frequently mso in provin„ 
*^m?ctinT« . .’ll the first yyitness did make such other statement, without a 
andtrsiooil l0 f» l * mt e ^°ct.” Lord Elladjorough, C J said * I have always 
ft as ij,i« a ' i ik Soni ° httln experience, that the meaning of i leading question 
witne* on on * ° nIy lhat Ul ° IuJ “ e restrains an advocate yvlio produces a 
4 hauinir t P lrt *® u H r side of a question, iml yvlio may be supposed to have 
°penita na ° 1 faiao the quo tion from putting ‘•uch interrogatories as may 
f°r whom i,„ Qn ,! ?®truction lo that witness how he is to reply to fay our the parly 
adduce,.-. 2 5H„„s PW.DJ, 20? . 

ho ulo w ,.„ ng < l Ue 'tions such ns can properly be put in cross-examination of \ 

1)1 i„ HU /".T^notbeput by the Public Prosecutor m exaimnition m dmf 
10 be put r v Emperor, 2 Pat L 1 757 The refusal to allow a question 
Wyaldlm Cr0 nation merely becau-c it was in form a hailing question 

*10* lion Hit is <o di alio vied the coun-< 1 shoul 1 isk l>oth the 

J Hur L-T i »? Qr . Jt - r to J) ° recorded Dam v Aiuj I nneroi, 3LB R bb*» 

* lAJ *hCr L J 6lX)=»oO Iml Cas iOS 
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S 142 If objected to, etc If tho objection is not taken nt tho time, the answer 

Be kiken t*own m the Judge's notes Sometimes the Judge himself will 
interfere to pro cut n lending question or senes of lending questions being put, 
but it is the duty of the opposing counsel to tako the objection , and it is only 
through want of pnctu.nl skill that the omission occurs At thp same time, it is to 
he observed tint if evidence is elicited by n series of lendingquestions unobjected to, 
tho edict of the evidence so obtained is very much weakened, for it scarcely escapes 
the notice of the Judge It is advisable, therefore, for n counsel, examining in 
chief or on re examination not to put folding questions, except of course as to 
those points on which they nio expressly permitted by the Act Nort Ev 32> 

The Court shall permit As the rulo is merely intended to prevent the 
examination from being conducted unfairly the Judge has a di-cretion, which » 
open to review (Laudon v London 3 Ir L N S 27 , Rice v Ilounle, 16 Q. B 
D 681) to relax it whenevei he considers it necessary in theinteie^t of justice, and 
it is always lelaxed in the following cases (Plupson Ev 443) — 

(1) Introductory matters I eadmg questions may always be aAed on 
merely introductory matter 9 , such is name or occupation of a witness Codfo’sGa* 
266 So also leading questions are proper where they are merely introductory 
and designed to lead the witness more quietly to matters wmch are material to 
tho issue For example m cases of conversations ad missions or agreements, 
the attention of the witness m ly be drawn to the subject, occasion time place 
or person ind he may be isked directly whether «uch pei son said any tiling on 
the subject thus brought under his attention, and if so what he said Questions 
regarding the age, antecedent, business and experience of a witness aie largely 
within the drcietion of the Court and unless it manifestly appear that such 
questions are put for an improper purpose, such di cretion is not receivable as 
error Burr Jones § 817 

“The good sense of the rule’ 6ays Mi IV D Eiani m Ins Notes to Polina 
11,226 '“is perfectly vuth respect to all case* where the question pro 

pounded tnvolyes ui answer immediately bearing upon the merits of the cause 
and indicating to the witness a lepresentation which will best accord with the 
interests of the party But where the questions are merely introductory where 
tli» mere answei of yes ’ or no will haye the point of the caro precisely as it 
found it and can only be material as laying the foundation for a further inquiry, 
the reason of the objection does not occur and the objection itself appears to be 
ill founded and the making it can only proceed from a captious and petulant 
disposition to interrupt the course of examination 

2 On other matters not in dispute A question is not objectiomb'e as 
leading when it relates to matters as to which there is nO dispute In most 
cases it 19 necessary to proye a certain number of uncontested facts, in order that 
Judge and juiy may understind the position of the parties and the circuin 
stances surrounding the case As to these matters leading questions are often 
put with the pei mission of counsel on the other side and such questions should 
then be put in the shortest and most direct manner Potcell Ev 528 

3 Assisting memory Lven upon points which aie keenly contested 
between tbe parties the mind of a witness must fiequently be led by the party 
who calls him to the extent of directing his attention to the particular matters 
sought to be inquired into ( \icholls v Doudmq 1 St irk 81) without some 
indication of the point on which his evidence is lequired i question may easily 
be unintelligible Wills Lv 2nd Ld 31a Thus to proye si mder in puling 
that ‘A was a bankrupt yi hose name w is in the Bankruptcy List, and would 
appear in the next Guette,’ a witness who hul only proyeil the first two ex^ 
prc&sionsVas allowed to be askul was anything said about the Gizettc? 

JStchols \ Bonding 1 blark 81 So yvhere i witness stated that he could not ( 

remember tho names of tbe members of a firm so as to repeat them without 
suggestion, but thought tli it he might recognise them if re id to him, Ibis wf* a 
allowed to be done Icceiov Pctrom 1 Stark 100, Phip Ev 444. So also f 
whore i witness s independent recollection of a matter has been exhausted, the 
Judge will often per mt him to be led to the yery particulars which are rough*, s 
if from the way in which he has given his eyidenca it appears that it can win* 
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fumes be done (Gowtem v rouse, 1 Camp 43), the imperfection of the S 
witness's memory g“nerill\ affords a sufficient te t of the true valuo of the 
to ttmonj thus elicited I VtlL Ei 2nd Ed 315 In State v Jaiulcll 5 Harrmgt 
475 (478) the Court said “The rule is plain, its application isnotnlwij^ 
evident You are fir^t to test the witness's own knowledge or recollection of 
the terms bj questions nece^saiy for that, if his meniorj 13 at fiult, vou may 
suggest contemporaneous events, with a view to stimulate or fix his lecollection ” 
IVigmorc § 777 It maj not be noces-ar) to name all the detail^ tho mention 
f r 0r ,nore ,),a J suffice b) association to stunuhte the recollection 

of the remainder 'I lie common situation of this sort, running perhaps through 
out the person’s entire testimony is that of a child, or of an miter uc or alien 
aituus A related situation is that of a person too ill or too feeble of speech 
to be able to articulate sentences here the sentences in a) be framed for him 
sugge&tivelj, leawng him ns little ns possible to articulite and >et avoiding 
lie umger of a misunderstood sign il of assent or dissent Wvjmoic § 778 

, 4 Identification On a question of identification, a witness maj be asked 
whether the person pointed out to him is the person m question (/£ v Be, engci 
-chirk 1-9 , B v JI alson, 82 How St Tr 74) though of course, if the wit 
nts3 c in himself point out the person in quo non w ithout the aid of such a 
question his evidence will hive greater weight Burr Jones § 817 Still, ci'es 
Olten arise where such an identification would lie worthless, and where it would 
sfifP 6 uighe t degree unf ur v° to pro npt tho witness Best s GI3 , Whatl 


tlnf * C° n tradictiou Another exception irises where it is desired to show 
i, ; 1 ,v,tne ' s °u the opposite side has, at another time m ide a statement contra 
rail? 10 ” ,s l )rescnt statement. When the attention of such witness lias been 
tlpn 1 01 ( cross ’® xlinma ti°n, to the alleged contradictor} statement and ho has 
emeu it, another witness may be asked the direct question whether tho parti 
r.io r '^ 0r ' 3 denied were in fact used by the former witness Be t Ei 10th Ed § 
(Liu ' ,een L El § 435 • Bim Tonc * § 818 , Edmonds^ Walter 3 Shirk 7 
suhie t V j 1 u i r ' 1 ^ nni P 13 There is, however n conflict of opinion on this 
nron* a,, ° , ere ls v «y high nuthorit) for the view that, in such i enso tho 

to th/ C0l * r ^ e of eximinition is to ask ‘what tho witness m fact said relativu 
whod? ni L tter 1 , n question, and not m the first instance to ask in tho lending form 
S7 aml b0 ’ PhM Ev 404 In t^us work on Evidence, Taijlot 

ipnlvift i t8e rj l e allowing tho leading question in -uch cn&es ‘ should onI> 
obiect t0 ^ UC T ex P re ^si°ns is m them^elve^ iro not o-videneo in the cau^e , tho 
, 0 :L i rel<l ^ ln S the genei il rule being «imply to exclude the other parts of the 
the con* ' l,0n W ^ 1C ^ W0U Id not be admissible ratjlot § 1405 Where, however 
laiiPi* , ^ er ? ltl0n 13 not proved merely for the purpose of contradiction the 
ter question, is improper Ilallet v Causes 211 AR 233, Ph,j> Ei *14 

cdled 6 h^ dversewitliess A similar situation miacs wheie tho witness though 
di nosed t examining, is in fact biassed igmnst bis cause and is thus in 

i ci'ip lo r'Wour it by accepting suggestions of desired teshinonv In such 
Uuvfillmrr 9U e -tl°n can not be objection ible ns leading Wiqmorc § 774 '‘Plus 
sio„ 0 t ^r 3 , 13 coin| uonly to be decided by the Judge according to his impres 
witness i i , eme,ln our of the witness upon the trial Ibis ituation of the 
are also nU t le in ducement which ho nil) lmvo for withholding a fair account, 
decision "P proppr circumstances to be tnl cn into account m foiming its 
o(«h«5?k S" very forward in statm 0 tho misconduct ot Ins 

a guust h v llc u he has been the only witness , a fervent will not, m an action 
by itself' I S"S tr c , b “ \% r i ieid> to acknowledge tho ncgli 0 enco committed 
Howard ip D Etans, Notes on Polhicr II 228 TI igmoic $ 771 , hue v 
tnfn Z.rJ, B D 681 , Colcb v Cvles, L I! 1 P A VI 70 ‘mo also 8 151, 

' I0r ’“rtoer elucidation 

ru le8^gotc e ^ l0a or , tho Court Although as wc havescv.il, there are certain genual 
*hscretion rn f n 13 subject of loidmg questions vcr> much must bo left to tho 
allow mi» Q 0t i” 8 tn Judge 4 ho subject is one of judicial discretion , and the 
h> or refusing leading questions is not b uici ill) a ground for appeal 
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THE INDIAN EVIDENCE ACT 


S 143 v Ilouoid, 16 Q B D 681 London v London, 5 Ir L R N S 27, 
Banndiav EmiKrot.il C 407 = 14 C W N 1114 


When they nny be 
asked 


143 Leading questions m iy be 'iskd 
in cioss-e\immation 


Principle 1 he typical situation m which the witness’s presumable bias 
remo\ea all danger of improper suggestion is that of an opponent’s witness, under 
cross-examination The purpose of the cross elimination is to shift his testi 
mony and weaken its force, m short, to discredit the direct testimony , thus 
not only the presumable bias of the witness for the opponents cause but also 
his sense of reluctance to become the instrument of hia own discrediting, 
deprives him of any inclination to accept the cross examiner s suggestions 
unless the truth forces him to Accordingly it is vv ell settled that in croso 
examination of an opponent’s witness, ordinarily no question can be improper 
as leading Pat Lin v Ofoon, 7G AP 409 Yet, where the reason cea es the 
rule ceases also, thus when an opponents witness proves to be in fact biassed 
in favour of the cross examiner, the danger of leading questions arises and the) 
may be forbidden The remarks in Hardys Trial 24 How St Tr CW < n 
which Mr Erskine wis told by L C J Eyte,‘ jou are not to put the very 
words in his mouth, even on cross examination”, were said of a witness 
manifestly fivourable to the cross examiner, and were not intended to bo 
applied to the ordinary case of a hostile witness If t gmorc § 773, Phijt Ev 4o3 

Scope of the section ‘ Leading questions are admitted in the cross 
examination of a witness when much larger powe rs are given to counsel than 
in the original examination Witnesses under cross examination may be led 
immediately to the point on which their answers are required If they betray 
a zeal against the cross examining part) or show an unwillingness to speih 
fairly and impartially they m i> be questioned with minuteness as to particular 
facts or even particular expressions There can be no danger in leading too 
much, where thp witness is obstinntel) determined not to follow ” Ph tC Ar 
Yol II, p 472 So as a general principle leading questions may be put on 
cross-examination, the objection which would apply to this on an examination 
in chief not ordinarily holding here The function of a cross examination is 
to shift the previous testimon) in chief , and the interrogative usuill) proceeds 
upon the basis that the sympathies of the witness under examination are in 
favour of the side originally producing him and adverse to the one cro«s 
examining while the cross examination takes plaee under the assumed dis 
advantage of being addressed to one reluctant to tell Still the privilege 
mu«t not bo abu e<l the examination must not be made a mockery 
Goodcic Ev 228 If the witnc s ,s m f ict fivourable to the part) cross 
examining him, it will often weiken the effect of his evidence if he is 
asked leading questions in cross examin ilion It must not put the words info 
the mouth of the witness which ho is to echo back again — nor may it assume 
ns its basis, facts as prove ! which have not been proved —or ascribe to the 
witneas statements by him, which have not been uttered It is probabl) 
not \cr) tusy w ithout dlustratiou to convc.) to a mind not vested m tho ex 
pencnco of Courts tho preu e meaning of the restrictive qualification hero 
noticed As respects the echoing bad of the uonh tho enso which first fur 
mshed thoexpre sion will Ik* the best example and tins was one of the fiWtfl 
trials ,— 1 hat of Hardy for high ircison — where tho question being as to the 
proceedings of i political societj of which Hardy tho prisoner was a member 
and the witnc s under examination having given n representation of its designs 
favourable to the prisoner his counsel was proceeding to follow this up by 
suggesting particular expressions and a king if the) had not been used Chuf 
Justice Fyic thereupon reminded the counsel, that he “could not put the ver) 
words into the witness s mouth ’ and when the subject occurred again on the 
following da) J Ir Jtisluc Duller ob ened ‘\ou may leida witness upon a ■ 
cross-examination to bring him dirtctlv to tho point as to tho answer but not 
go tho length as was iltempled yesterday of putting into tho witness s jnoutn 
the very words which ho is to echo backagain But in a later ca^o, llderson v i 
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staled th*\t the right to leid in cross examination exists whether the witness be 
favourable or not Parkin v Moon, 7 C A P 408 In tint case the plain ti IPs 
counsel w is crois-examm mg one of the dtfendmts witness (who it seemed 
was an unwilling witness for the defendants but a willing one on the part of the 
plamtifT), by putting Ieuling questions in the usual way The defend into 
counsel submitted that under the circumstances leading questions ought not 
to be allowed even on cross examination Aldeison B in admitting leading 
questions - lid ‘ I apprehend you may put leading questions to an unwilling 
witness on the examination in chief at the discretion of the Judge but you 
may dwnj s put a leading question in cross examination whether a witness hi 
unwilling or not ’ 

‘But the rule” says J/i Taylor ‘‘ought also to mu ive some further quali 
ncation, where the witness is evidently hostile to the party calling lum , for 
although it tppeirs in one else to have been laid down that leading questions 
iniy alwiys be put in cross ex iminntioii,. whether a witness be unwilling or not, 
[Parkin y Moon, 7 C AP 109), some restriction should surely be imposed, where 
the witne s betrays a vehement desire to serve the ciose examining party It is 
no answer to say tint tlm party, who originally called the witness has brought 
the evil on his own head , for a fraudulent witness might purposely conceal ins 
lies in fivour of one party, md thus induce the other to call him or ho might 
be nn attesting witness, or other person whom it was necessary to examine in 
oruer to establish some technic d part of the case To allow such a w lines', to h no 
the most favourable answers suggested to him through the medium of leading 
questions, would be obviously unjust' 1 Taijlor Ev § 1431 In America the Judge 
" , ( ’ 1 cr etion may prohibit leading questions from being put to an adversary s 

witness who shows a strong interest or bias m favour of the cross-examimn 0 
1 rty mu needs only an intimation to say whatever is more favourable to his 
WUSG Moody v Iiowell, 17 Pick 498 , Taylor § 1431 

com ****** questions A question which n&suinos a fact that may be in 
i|i, ers y 13 leading when put on direct examination, bee tuse it affords the 
to th " ,tnes8 3 suggestion of a fact which he might otherwise not have slated 
cro n ° 811110 e ^* t ’ cl ' Conversely such a question nny become improper on 
\utnM S ’ im,natl0n ' ^ ec 11,80 ,l: ,nay implication put into the mouth of an 
altnW ? ? tatefne,1 t which he never intended to make, and thus incorrectly 

I 0mm «o hll S J tei,limon y which is not his Wupnoie § 780 Courteen v Toui,c 

i,,4 a'P ■13, Edmonds v Waller 3 Stark 8 1 he law on the subject was thus 

“ft is Vn C/utty in his Piac ice of the Liw 2nJ Ld III 91 

U"ht e* 1 ” esfcl ^ ,s ^ e d rule, as regards cross ex iminntion th it a counsel has no 
or nf e * Ven i ,n ort ler to detect or catch a witness m a falsity, falsely to assume 
lack or n l * le witness had previously sworn or stated differently to the 

such 1 1 'witter h id previously been proved when it hid not Indeed, if 
«io i ^ w<2» tolerated the English Bir would "oon be dehised below the 
crosJex ° r ° f So “ let y ” In Uaidys Tnal, 24 How St Tr 754 Air Ershnc 
askrj a 'ru n,n ^ n Witness to the proceedings of an alleged seditious meeting 
a S p. i, Were never at any of those meetiugs but m the climicter of 

take aniTi n y0ti Ca ^ Ifc so » * "'ll take it so — If you were not there as a spy 
**^here sh 1 i\° U °* 100Se f° r yourself, and I will give you that ’ L C J Eyie 
what 0Q n ° 11 U1,e 6*' en to 3 witness on his examination He stites 

II my nmi'n nt * orj m making observitions on the evidence you may givo 

the oihe j ltl0fl you plo ise ” After repetition of the practice, Ur Gibb* on 
not to hn 8 con t eil ded “I am sorry to interrupt you, but \our question ought 
of observ 3Ccom I>anied with those sort of comments they are the proper subjects 
la to uijC i ,l0 P. when the defence is made The bu mess of n cross-ex ummtion 
n °t the .i 11 icla, to probe a witness as closely as you cm, but it is 

Jou h&\o u Ct „°^ 11 cross-exaimn ition to introduce th it kind of periphrisis ■■ 


nr o no^c^rV' 1 ^ u OW ' Mr Er*Une 'But, on ii cross-exa in i nation, counsels 
10 lead a wit to 00 so exact as m an original ex immution , y ou aro permitted 
are Put arn e&3 & C J Eyre I think it is so clear that the questions that 

the ” 8t J t0 be.loided with all the observations that arise upon all 

to distract the attention of 
so much and tbit th it is not 


the ptM.m.a ' 1 to be loided with all the t 
c ' ( nbocK i ,.??' 1 , 3 of 1,10 13,10 thoj tend s 
3 uey load us m point of time s 
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s> 144 Hw llwc f° r oIktv \ lion upon ihoth witter tnd situation of i witness is mi 
n mm rent in it ns t rule of evidence it ought never to h no bun d( tinned from 
H ttjmvio § 7bU 

144 Any witness may be tsbccl, whilst undoi examma 
I VK j U)U as lQ tion, wliothci any eontract, qi tutor other 
hi ilk ra in vvntiiiL disposition of piopirty, is to winch lie is 
qiMiig evidence, was not contained m t 
document and if ho s tys that it was, oi if hois ibout to make 
any bhitenieut is to the contents of any document, which, in 
the opinion of the Couit, ought to bo pioducul, the atheist, 
p trty may object lo such evidence being given until such 
document is pioduccd, oi until ficts have been pioved winch 
entitled the paity who c tiled tho witness to givo secondary 
ovidonco of it 

Ex i>l mutton — A witness may give ortl evidence of state- 
ments made by other poisons ibout the contents of documents 
it such stitcmouls aio m themselves rclovuit facts 


Illmh ation 

Ihc question l* whether A assaulted B 

C d< poses that he heard A say to D— B wrote a litter accusing me of theft, 
ind I will be revenged on him ’ This statement is relevant as showing As 
motive for tho assault, and evulenc in ly 1)3 given of it, thou e h no other 
evidence is given ibout the letter 

Object of the section In this section we have a rule for the purpose of 
cirry mg out the provisions of section 91, as to exclusion of oral by docunu ntary 
evidence, this j<«, that any witness who is about to give evidence as to a con 
tract grint or other disposition of property may be asked whether it was 
not in writing and if he says it was he may be stopped, and the production of 
the document enforced, or the right to give secondary evidence made out So 
this section merely points out the manner m which the provisions of sections 91 
and 92, a« to the ex lusion of oral by documentary evidence may be enforced 
b> the party to the suit "Documents which in the opinion of the Court might 
be produced’ would of couise include tbe casps referred to in section 91» 
wheie the law requires a matter to be reduced to the form of a document Care 
must, however be taken not to ipply it to cases in which oral evidence is given 
of statements of other people about the contents of document, when those 
statements are relevant ( I tdc illustration) Suppose for instance that the 
question wis whether A had murdered B A witness might prove that A had 
said Bs bond is inequitou , I will kill him sooner than pay it,’ without the 
bond being produced the reason obviously being that what the witness want* 
to piove is not the contents of the document, but A s feeling about the contents 
of the document as ipplying a motive for hio crime Cun Jiv pp 64 3-u 
Lven wlure the adverse party does not object, it is the duty of the Court not 
to illow inadmissible evidence Vide s 298 Cuimnal Procedure Code 
Lmpaoi v Punch Kauri , 52 C 67=29 C \V N 300 V private diary t- 0 ’ 1 
taming a record of ficts contemporaneously made and regularly kept ma > j 
u id lor contradicting or corroboritmg a witness or refreshing his memory am | 

the like under so 144 157 ind 159 of the ibvidince Act, but such u«er f i 

not mike the document itself evidence Mu! undat am v Da yaram, 10 N I* ? i 
44-= 23 Ind Cus 893 < > 


( 
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145 A witness may be uoss-evmimed to ptevious stite- S 145 
ments nude by him in wilting oi i educed 
»3,?V™r"Tr u,t ° " ,,tm S I »« 1 le'e^ Ult to m.ttci, m 
muiis in writing question, without such wuting bung shown 
to linn, 01 being proved , but, if it is mtt ndul 
to contndict bun by the wilting, his attention must, befme the 
wilting cm be pioved, be called to those paits of it winch me to 
be used foi the pui pose of conti idicting linn 


Object of the section When the contridictory statement alleged to lnve 
pen matin b> the witness was contained in a lettei or other writing, tho rule 
I'uj down bj the J udges in tho Queens Case, (2 B A 13 2b0 200 202 291) 
V” t,nt “m cio*»s examining counsel must produce tbe document as In*, cvi- 
fii / P ' 1 n“ “ave lt re *td ln to found my questions to the witness upon it 
nth?** * sec also 1 lacdonnelly rvans, 11 Com B 930 So it was 

au tune a matter of considerable discussion in Englmd whether, m the 
^y^ohthecontmdictioii to betnsisted on existed in writing, the writm 0 , 
to tl #ft0U ^ re 0uired to be produced in order to found the question to be put 
toon ! 6 “ wa3 considered on the one hand, that to allow the exaimna 

furhJl Usenet of the document, would not only contravene the rule which 
i Use , , 0 ', 6 wntenti of a wntlcn tnsti ument so lonn as that instalment 
tent, but that it might be to leave the Court to the pirtnl con 

hanri o °* hie document, instead of having tile whole befoie it On the other 
at nn ( ' 0 Vn3 Ur ^ e ^ that to put the document into the hinds of the witness would 
enauirv n T?| Ua, t 11 ! ,un ,t9 contents and so to defeat the object of the 

P r,nc, ple has at length prevuled, subjict only to f he 
matelvtn < i n en )? ,n,n ff tbe production of the writing itself when this is ulti- 
iudge , i U | i 13 ^ contradiction and placing it at the control of tho 
the <\A, * t 8 ‘2™ been accomplished in L nglmd by a furthei enactment of 
that q , pr °cedure Act of 1S54 (Slat 17 A 18 Viet, Cap 12o) s 24 On 

\ VTiiti^a °f Act It of 1855 was based That 1 ittcr section runs as follows 
'futons e i a m l Y °° ? ross examme d as to pievious statement male by linn in 
"itliout e, i reJuceJ , mto wnt| ng, relative to the subject mallei of the cause 
such witn * Y ntl,,g being shown to him , hut if it is intended to contradict 
be given I? 88 H *» 18 Utentiou must, before such contr idictorj proof can 

Purpose A* 0 callet * to those pirts of the writing which are to be used for the 
for the Tin{ S ° con * r ‘ x< * , ctmg him Provided always that it “hall be competent 
Writing lny tnne during the trial, to requite the pioductiou of the 

PUrnosoa r ,ll ®P e ction, and he mav thereupon make such use of it for the 
10 civil ,« “e trial is lie shall think fit’ The English Act w is restricted 
civil arul o SGS 1 ^ but section 34 of Act II of 185o was equally applicable to 
31 of ^ c( . jWWualcases as well This section re enac s the provision of ‘-eel ion 


10 the nile C ^ l0nS ru * 0 aa down m Queen’s case “The objections 
strict prme 1 difficult to perceive (1) It does not seem to be required b> 
Utenii 0n °° ™ r aa concerns the ibove rule is to calling the witness s 

oral tnquirv u supposed prior statement, it is entire!} sdtisfnd bj the counsels 
of the p r iY ' Vll b°ut showing or producing the letter It is only by the virtue 
contents of nar,ncs3 ru ^ e that production is jeqmred, * e the rule ' that the 
instrument ^ '\ r *^ en tustrument, if it be in existence are to he proved by the 
Case, 2 Tl t n o not b> parol evidence ( Per Abbott C J in the Queens 

examiner 19 t 1 b) But this rule is not vioLited here for (a) the cio-s 

merely t 0 , no * seeking to prove the documents contents at this stage, but 
that the uusfi leet t t * 10 re 9Uireinent ot the law that the witness must be warned 
n, 'awtr T l ] m , t nSlsten ^ wmi, ig will be produced, {b) even where the witness in 
there is no 18 eluting the document, tins doesnot involve proof of its contents , 
take the nna^ 10 ** 111011 the Pnmnriness rule (c) even if the counsel sought to 
'Ter as evidence of the writing’s contents the principle of the 
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$ 145 Priminness rule may well be thought not violated, for that principle is base! 

on the possibility of misiepresentation by the party failing to produce the 
writing, and if he is willing to take the answer of the adversary s witness as 
evidence of contents, the reason for applying the Prim irine=a rule falls away 
(2) F rom the point of view of policy the prohibition ag unst asking the witness 
without showing him the wilting is an unfortunate one, for ‘one of the best 
te**t of the memory or the veracity of a witness, the trial of his recollection or 
candour as to what he has himself written on the subject on which he has just 
been deposing, is entirely destroyed by his being made aw ire of the existence 
and contents of the document, ’ ( Itepoit of the Gommt monet ?) , in other wonls, 
the chance of showing to the tnbun il either th it the witness cannot lemember 
or incorrectly remembers or that he is willing to falsify as to the contents, i» 
entirely taken away by the requirement that the waiting must be shown to hun 
at th it stage The rule then, so far as it does not allow the counsel to wait 
until the putting in of his own case, but requires him m advance, before crO&s 
examining, to produce and to -show the writing to the witness, is both unsound 
in principle and unfair in policy ’ Gteenl Ev § 405(a) 

Scope of the section Under this section a witness may be cioss examined 
as to previous statements made by him m writing, when his attention may be 
dr iw n to the parts of the former writing which are to be used for the purpose 
of contradicting him But in the examination ui chief befoie the Court of 
Session, his attention should not be directed to his deposition beforo the 
Magistrate Queen v hamchandta, 13 W R 18 Cr I be complainants 
pleader was at liberty to cross examine the witnesses for the defence on point9 
rejecting which they had made statements before the Joint Magistrate, ami 
lie might do so as regards previous statements which were reduced to writing, 
without showing the writing lukheya Rai v lupiee ICoet, 15 \V R 23 Cr In 
delivering the judgment, Inshe J said We observe th it the Deputy Mngis 
Irate was altogether wrong m refusing to -allow the compJ uimiits pleader in 
cross examination to question the witnesses for the defence on points respecting 
winch they had made statements before the Joint M igislrate He wis at libeity 
to examine on all the ficts of the case, as much as if the matter had then 
been before the Court foi the first time He was, moreover, at liberty to cross 
examine the witnesses, as to previous statements made by them and reduced 
to writing without showing the writing Section 34 of Act II of 1855, does 
not say, as the Deputy Magistrate seems to think that the writ ng must bo 
shown before the cross examination, but that if it is intended to put m such 
writing to contradict a witness. Ins attention must bo c tiled to those paits which 
-ire to be u«ed for the purpose of so contradicting him 1111313,1101 that he 
is to bo allowed to study his former statement, ami form his answers accord 
nigly, but tint, if Ins answers have differed from Ins previous stitements 
reduced to writing, and the coutridiction is intended to be used as evidence in 
the case, the witness nm t be allowed an opportunity of explaining or rccon 
cilmg his statements, if he can do so , and if tins opportunity is not given to 
luni, the contradictory writing cannot be placed on the record as evidence ’ 

Where a person employed by another for the purpose of writing up hi 3 
account books had made entries therein on inclination furnished by tbit 
other person, such entries could not be regarded as previous statements made 
by him in writing which could be given in evidence to contrulict lnm* w 
wit nt's Muchershaio v 2\ew Dhermsey, 4 B 47G 

If the defence wishes to cross examine a witness on a previous dijwsi 
tion with a view to disircditing him the mention of the witness mu t bo drawn 
to tho'* discrepancies so that he may have the clnnco of expl lining them 1° 

such a ca-o it is not proper for the Judge to stop the examination and have the 

w hole deposition filed w tth a view to discrepancies bun„ pointed out at th® 
limo of argument. Sulbiah v Em pc or, 1929 M W N 78J In view of the 
trict 1 in gunge employed in this M'ctiou of the I valence Act a witness 1 t 

entitled to li ivo his attention specifically drawn to the passages in his sLateim.»» » 

which are to bo used for the purpose of contradicting him Any Jnxil) . c . } 

practice tit this respect cannot be comloncd UhayaU v JJttnJtnr,9l I* 

(llcv) = 20 V L J 073= A I ll 1923 Vll 511 
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The deposition of a witness m a cnmtnil tnil which Ins not been read 
tos.ir to the witness is admissible under s 14o of the Evidence Act to contradict 
iH 1 witness at a subsequent trial Fazlui Rahaman v Emmor 6 Pat. 478== 
101 Ind Cits 100=28 Cr L J 772 = 8 Pat L T 773 = A I R 1937 Tat 315 
Previous statements of a prosecution witness used under s 145 for cross exa 
mining the person or under s 155 of the Evidence Act for discrediting the 
evidence of the witness cannot be used is substantive evidence against the 
accused Btdien Dutt v Empeio), 25 A L J 994=105 Ind Cis 677 = 28 
Cr L J 905= A I R 1927 All 705 

It is not necessary in order that an accused pprson may be allowed under 
s 162 to contradict the witness that the statement must contun the very words 
••used by the witness and that it is sufficient even it the statement is a memo- 
nindum of what the witness s>aul to the Police ofheer Mafi^addi v Empetor 
f C L T 501 = 31 C W N 940=104 Ind Cis 245=28 Cr L T b03 = A 
f R 1927 Cal G44, see also fadunandnii v Empeio) 104 Ind Cis 242 = 
A I R 1927 Oudh 321 

Writing need not be produced in absence of intention to contradict 
‘timakka \ Nagaram, 92 Ind Cns 133= A 1 R 1923 Mad 145 = 48 ML J b9 

A statement made by i witness before i coroner is admissible at the 
trial of the accused for the purpose of impugning the credit of the. witness, 
even though the accused had no opportunity to cross examine the witness 
l '»WTor v Iiaghoo, 28 Bom L R 775 = 97 Ind Cis 37=27 Cr L I 1061 = 
A. 1 R 1926 Bom 404 

A report made bj a Police officer in connection with an enquiry made by 
miu in the exercise of his lawful jurisdiction is not admissible in evioence m a 
judicial proceeding unless the Police officer h examined as a witness Laldeo 
Mm > Kunlun Bam 83 Ind Cis j86 = A I R 1925 All 808 A witness 
cannot be disbelieved without Ins attention being driwn to the documents 
nconsi'dent with his deposition even though the documents weie produced after 
** lamination In such a case he should be recalled for further cross 
m a, JJ l . ,ia V9 n Nabctr humat v Iludra Baiaijan 43 M L J 433 = 33 M L T 309 
/>" ^ l 5 * 1923 M \Y N 023=1923 P C 95, see Mt Amu Begam v Ml 
p \y R 1914 = 127 P L R 1914=22Ind Gas 801 
n ^j ere the purpose of the production of the document must have been 
m unde 1 stood by the witness md from the record of Ins deposition it wis 
ltn 6Sk l * nt ^ ter heln S shown the document, he was directly ashed whether 
cW 8 f n f J lCt tlmt ho Wrts at a pnrticul ar place on the alleged d Ue as was 
tod t | 8 tlot'Wment and when on re-ex inunatiou no attempt was m ide 
\ a/ P clt e ^pI« n 'ition , Held the witness was properl} conti jdicted Baikimtha 
wy v l lawnnomoyt, 1923 P C 409 Where i Court finds certain discre 
MorT belw . een a Witness’s statement m ide before it and that previously made 
bp « i i? n , , er Court, the witness should bo ashed to explain them is required 
p, ■" * °f Ihe Rvulcnee Act Sutaj baksh v Sukdhan, 32 Ind Cis 291 
Wilne«« 8 Elements, unless used to contradict or discount the eviderce of i 
cuW ^ lvpn m the suit, cannot be legitimately used, and c\en tlien the parti 
•n vk nn r r i 0r l )0mt n) ust be placed before the witness as one for explanation 
Wtnla ,ta di^crep incy with the evidence tendered , unless the specific -tale 
liicvilf 1 W ^ ut t0 the parties sought to be contradicted they c iimot be used 
'fence * tak* ‘ iwrfra Hath v Bhupendra EaUi, 32 Ind Cis, 267 The evi 


IQQ ,1 , — 

0 m tIie aan tuurj case may be admissible upon the conditions imd 

' in the Evidence Act section 145 Nga Bed > 


\ ; a ^ I,u r^ 0s f 3 de- cnbed 
0 B It I1Q13) 


at, lug.,' - *> U913) 3rd (Jr 181 = 22 Ind Cos 676 1 he deposition of a 

ex aui a Previous case is not relevant m a subwqumt case m which ho is 
^hhoui'b exce P t to contradict him Queen v Aoio IviAo, 8 ff It Cr 87 
referred mT 1 ’ 011 14 ”’ of 1,10 Evtdenco Act admits of pr* vious statements Ikiii 0 
fut c b tat^ * 0r P Ur P 0-,e of cross-examination, it does not authoriso i Court to tre it 
U, pin ®videnco against an accused JuiLhia v Lmptror, 1 j7 P L 

Inn 1 , 0 '?'! O UO-UCr I J 214 

,, k . forgiving false evidence, the record of a previous deposition 
1 “ * 1 neeeo iry evidence Government of Beujal 

liuL Cos !21 = 10Cr L J 199 


•dvto bv ii,‘ , s ving evuU 


5 M5. 
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THE INDIAN EVIDENCE ACT 


S 145 


When the deposition* in a former criminal trial were used to contradict 
the witnesses, but without giving them opportunity to tender then explanation 
or to clear up the particular points of ambiguity or dispute the procedure wi 
contrary to the general principles and to the specific provision of section 14) of 
the Evidence Act Balgangadhm ftlal y Shn Sknnuas Pandit, 19 CMV N 
729 P C , see also Upendra v Bhupendia 32 Ind CV 207 It is quite con 
trary to the Fvidence Act to try to impeach a witness by means of contradictory 
statement unless the contradictory statement is put to him in cioss examination 
Mating San v Emperoi, Ind Rul (1930) Rang 91 


Police diaries It is only what is written m the Police diaries that can be 
used under s 145 of the Evidence Act to contradict the witness and what the. 
Sub Inspector of Police stated that a witness said or did not saj, is inadmissible 
The way to prove these portions of the written statement ot a witness which have 
been specifically put to him in order to contiadict him is for the accused to 
mark the passage or pissages in the copy from the police duriea given to him and 
then to ash the writer of thp statement to say tint it is a true copy Dharam 
Singh v Enipeioi, 108 Ind Ca* 162 = 29 Cr L J 343= A I R 1928 Lah 507= 
9 A I Cl R 567 If police diary is used the provisions of s 145, Evidence Act 
and s 162 of the Criminal Procedure Code will h »ve to be borne in mind Kashi 
Ham v Empei o> 26 A L J 139 = 9 L R 30 Cr = 1U9 [nd Cas 120=29 Cr L 
J 472 (2)*= A I R 1928 All 280 A Police oihcer, who recorded the statements 
cannot be cross examined under section 145 or section 161 of the Evidence Act, 
with regard to such statements, such cros examinations being allowable only 
with regard to the entries properly recorded in the dury kept under s 172 Cr 
Pro Code if the Police officer refers to such entries for the purpose of refreshing 
his memories Dad on Gazi v Emperoi , 33 C 1023 = 10 C \V N 890 = 4 Cr 
L J 79 . . 

Where a police officer making an investigation under this section look 
statements from the persons who were afterwards called as witnesses the accused 
person would be entitled to call for and inspect such documents and cross 
examine the witness thereon, as such stitements would not amount to a portion 
ot the diary referred to in section 172 Bi/uis \ Queen Empiess, 16 C 610 , 
Shcm Shay Queen Empi ess, 20 C 642 Empei ot v lituh a Singh, (1896) A W, 
N 193 , Empress y Sadet a Peh 9 C P L h. 33 , see also Sadhu Sheikh v 
Empa ot , 32 C W N 230 A statement made by a witness to the police can 
bo used only to contradict the witness Emperor v Jiji Bhat 22 B 596 , hviq 
J m per or, v Kumaiamuthu 20 Cr L I 254 Bhulai v, Ring Emperor 11 Cr 
Jj J 117 = 73 0 C 7 Only tho^e portions of the statement* of witnesses made 
before the police ns have been actually used under s 1G2 Crnnintl Procedure 
Code, to contradict the witness in the manner provided in s 145 Lvidence Act, 
in the course of their cro>.s examination or re-examin ition arc p irts of the 
judicial record and can be treated as evidence in tho ciic t tho other puds of 
tiie'se statements cannot bo relied upon by the pro edition oi the defence in 
determining the guilt or innocence of tho iccuscd Sttbhai v Empei or Did 
Rul (1930) Lah 162 


First Information report-admissibility and value of The statement of « 
person recorded by the police ns n lirot information report can lie proved to c or 
roborate that person s evidence in Court under tho provisions of a 157 of the 
Fvidence Act or tolimpeach his credit by cross-examination under s 145 of the 
Act prov ided ibnt tho procedure there prescribed is observed Thakor Singh'' 
Vmpaor, 107 Ind Ca* 701 = 26Cr L J 277 = 9 A I Cr R 510 , see also 
v Emperor 107 Ind Cis 7(»6=29Cr L I 282=10 Lah L J 389= A 1 11 
1923 Lah 330, Uadan Sikdar v Fmpnor, 51 C 10 = 28 Cr I I 582 

Under ‘•cction 162, Cr Pro Code, the witness has lo bo called for the pr°! 
bccuiion th it is to say ho must Ik* produced in Court and if then the necu 
applies for copy of Ins statement before tho police recorded in writing the Court 
is hound to refer to tho writing and to direct that tho accused be furnished win* 5 
n copy thereof subject to the prow o that if the Court is of opinion that 
part of such statement is not relcv mt to the subject matter of the enquiry or 
in »l or that its disclosure to the accused is not essential in the interest of jurtic* 
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ami is expedient m the public interests then the Courst shill record such 
opinion and exclude such part from the copy furnished to the accused When 
this copy has been given, any put of the stitement, if duly proved can be U'-ed 
m the in inner provided by the writing Rami/ulam v Empaor 7 Pit 205=9 
Lah L T 92=107 Ind Gas 817=29 Cr L J 297 = A I R 1928 Pat 21a, see 
also Emperoi v Ram Rang, 109 Ind Cv* 221 = 29 Cr L J 493=A I R 1922 
829 , Itiuoia Suiqh v Emperor, 9 Lah 339= 103 Ind Cis 167 = 29 Cr L J 
348= A I R 1928 Lah 237 Empaor v Ahmad, 106 Ind Cas 350=29 
Cr L J 14= A I R 1923 Lih 144 file statements to the police must be 
definitely put to the witness under s 145 of the Evidence Act, in order to 
contradict lum Emperoi v Ebiahun, 8 Lah 603=105 Ind Cas 807 = 28 
P L R 649 

btatements made by thud pirtics to the police in the course of their 
mve tiguion are admissible to coutridict under s 145 of the Evidence \ct 
provided the person who made the stitement is called as a witness A^inuddy 
v Emperoi 44 C L J 253=A I R 1927 Cal 17 The first information 
report against the accused is admissible under s 145 of the Indian Evi 
fence Act and may be relied on by the defence to contradict the informant 
where the attention of the witness w is not directed to the statement 
made by hull in the first information report in accordance with the proceduio 
hid down in s 145, th it statement cannot be used for the purpose of contradi t 
ing the evidence given by him m Court Uohiiav Enwetot 7 Lah L J 59 = 
26 Cr L J 774=86 Ind Cas 406= A I R. 1925 Lah 328 A statement 
made to a police officer could only be made evidence when used for the purpose 
of cross-examining the person who made it Mahomed v Empao), 89 Ind 
Cr L J 1303, Badn v Empetor 6 Pat L T 620, Emperoi, v 
hthu, 26 Bom L R 9o5=A I R 1924 Bom 510 

bo far as proceeding before charge are concerned copies of statements 
w police under s 162 Criminal Procedure Code should not be granted until the 
stage of cross examination is reached If that stage is allowed to go by without 
to l! C v bem & 1,1 )U H an accused must wait until the witne«s is again about 
to be subjected to cross-examination before he can claim grant of a copy 
upon a request for a copy being m ide, tho Court must necessarily afford the 
ccuseu n reasonable opportunity for obtaining it before he is deprived of the 
11930) M.ad 3 °i CI 0M famine upon it Public Prosecutor V Vedi, Ind Rul 

for ,? nder s ^ n statement made before tho mvestig itmg officer cm bo used 
a «, purpose of contradicting such witness when produced at the trial but 
/* ? lnc *_ C0l npliance with tho provisions of s 145 of the Evidence Act Gopi 

S) Uh 449 e, ° r ’ A 1 R 1930 Lah 491 see 1x130 Sabkai V Eni}>ewr ' A 1 R 

\>Ao T «T^? n ™ 0xe ^ a & 1 strate The stitement of a witness which lie mide 
which th ^'S^trate who tried the ca e cannot be used to discredit the evidence 
mtn--., w,tness gave later unless his previous st itement has been brought 
Iml °Pn n, ^P n cross examinat'On Saican v Empeioi 7 Lah L J 339 = 99 
wLeS £ o7=a26 Cr L J 1585=2G P L R 811 = A I R 1923 Lah 499 
t | ssi0n Judge wishes to use depositions taken before the committm n 
them lo^T 16 sboub * record them as exhibits m his own Court, md not read 
Einnrrio J o ry w, thout leading them to the witness or exhibiting them Queen 
UcoEi SomaDaljt, Rit Un Cr C 924 = Cr Rg 29 of lb97 Statements 
of iK e \ U , r 3 2Sa the Criminal Procedure Code may be used under s 145 
hanuh,, , f n T c T e Actj 13 t basis of cross examination Queen Empress v 
m ^ g’ Kat * Un Cr G 728 = Cr Rg 56 of 1894 The counsel for the pri-o in r 
commtui.f! 0 ^ 8 tml ’ 13 not entitled to refer to tho depositions given before the 
. *» ’fl 0 istr ite for tho nnmose.s at ran tr'uhc tins? the Witnesses in the 


feess,ooa"f for the purposes of contradicting the witness in the 

in their wltbout havin 0 drawn their attention to the ilkged contradiction 

an Ul0n8 h ‘fore the committing Magistrite, and without giving them 

1 CrTft 11 ,^ es Pl mimg Empaor v Aaitaa Rahman 31 C 142 (I B ) = 
Juj 0 B ) over ruling Queen v Ilanchatan, 6 C L R 390 Ihe 

previous , 10 P ut to the witnesses, whom he proposes to contrulict by their 

fe ia ements, tho wholo or such portion of their depositions is he 


145 . 
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s 146. inUmlri to nl> upon so n» to nfluni limn mi oj)j)ort«mt> of <xplflinmgthtir 
imnnmg or driving Ihul tlu> hud mmlo un> such statements and m> forth 
''ahnt 7 A M*2, ho n\ o Lathnii Lai v h*n<j hnptrur 
1 1 L i JDS , Queen \ llniu/dluw, 0 \\ T II Cr ol No doubt when depo ilions 
before lliu committing Mii„j*<tmt<« itro admitted in Session* Court under » 2&b 
thc> arc on th« tuimc looting mih in) otlu r < udencu in thu ca-c JSut « 1 1 » 

Ividnur \tt governs (ho position so far ns these stub in nit* an? used for 
ctmlnidieliug the wane sutler mainly or inudnitaily Dr positions therefore 
taken in llm committing Magistrate's Court which contradict the evidence given 
in tho Si ssioiim Court, c innot, liomwr lx* put in mthout pulling them to the 
witness AonJia \ I nipoor, A I K 111 K) PaL 138 hco dao Lachmi Lai > 

1 mper oi, A I It 1922 Pat 10 Queen hnprest > Dan bahai 7 A S62 

Wlien tho writing is lost or destroyed. If it apjicar from thu crosa-tx 
animation of the witness, or from m> unUc'dint evidence tbit (ho writing in 
question lias 1 k< t) lo tor dt lro)<d, the provi o ju t cited, ainpovreriiit, tho JudpO 
to require its production mil of <our o Income inoperative In such i case, 
tin refon , it is ipprtln ndid that die mini -s mi„ht ho cro->s ex unined us to the 
contents of tho piptr notmllist Hiding its non production , and that if it acre 
material to (hi issue, ho might ho iftcrwards contradicted b> secondary tvi 
deuce bull the question remain* ns to whither the cross-ex uni in ng put} 
might (irsL mtorpo • evidence out of Ins own turn lo prove the Joss or distruc 
lion of tho docutmut or to show th it it w is in the h md* of llio opponent, that 
ho had notice to produce it, and that he refused to do so , md might then 
cro^s ixnminc the witness as to its contents faylor § 1447 Grcenl Ei § ll>4 
Admission not put to party When m admission is not put to the part} 

111 iking it mid the put) making it is not examined on it under s 145 the id 
mission is not log if evidences md cannot ho mod i 0 unst such piety Vuhanam 
v Dai I at, A L R, 193U Lilli 69o , baftquddm v J tadhub, AIK 1023 Lili 
711 

116 When a witness is cioss examined, lit may, in 
uldition lo the questions iioieinbtfore le 
Questions lawful m feued to, be » bleed any questions which 
cross esiniination tend— 

(1) to test las veiacity, 

(2) to disco vei who he is and what is Ins position in 

life, oi 

(d\ to shvke his ei edit, by injuring his character, al- 
though the answei to such questions might tend 
directly oi mdiiectly to eliminate Inm or might 
expose oi tend directly oi mdiiectly to expose 
him to a penally oi forfeituie 

Scope of the section Sections 132, 146, 147 and 148 together embrace 
the* whole range of questions which can properl} be addressed to a witness 
R v Gopal Da •. 3 M 271 (278) In section 138 it is stated that cross exaniina 
tion must relate to relevant fids In addition to questions on those facts a 
witness can be asked an} questions as regards the facts mentioned in this 
section &o this section extends the power of cross-examination far be}ond tbe 
limits of section 138 which confines the cross examination to relevant facts, 
including facts in i«sue Mai l by Ev p 106 All the question covered by s 
116 are governed by the provisions of s« 148-153 laid p 107 Sections 148- 
152 weie intended lo protect the witness against being improperl} crosses | 

aniined Ibid p 107 Cross examination to credit is necessarily irrelevant to j 

an> i sue in the action its relevancy consists m being addressed to the credit f 

or discredit of the witness in the box so as to show that Ins evidence for or , 

against the relevant issue is untrustwortb) , it is most relevant in a case like t 
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the present w hi re everything dpjiends on tho Judge's belief or ill bclttf in thi ^ 146 
witness <4ory and to excuse him and actually accept his story on tin 
ground th it ho was uncomfortablo when ho was hown to he i fraudulent 
fihifier of accounts is to adopt a course which tluir Lordships cinnot 
follow” Per Sir Geoi ye barucll,tn Bombay Cotton Manufacturing Co Ltd 
v Raiah Bahadur Jlotdal Shnlal 19 C \V N G17 = 17 Rom L R 415 = 39 
B 386 P C Tho statement of a witness being testimonial m their 
miure it is n 0 lit to subject them, when admitted to impeachment in the 
appropriate ways, as it was to require the usual testimonial quulific Uion m 
advance Wigmwt § 884 “it is no doubt competent for the party to put 
almost any que«tion, upon cross examination which he may consider import mt 
to test the accuracy or veracity of the witness* Per Red field J in Stevens v 
Bcarh 12 Vt 587 “A witness may always he subjected to a strict cross-exami 
nation a3 a test of his accuracy his underst lading Ins mtegritj, his biases, and 
nis means of judging” Per Ilubbord J in Pci I ms \ Idani'i "> Mete 18 ‘In 
cross-examination, an adverse pirtj is usu illy allowed great latitude of enquiry, 
limited onlj bj tho sound discretion, ofthc Court, with a view to test the mcnior), 
the purity of pnncipte, tho shill, the nccui icy ind judgment of tin witness 
trie consistency of Iits answers with each other ind with Ins present testimonj 
ms life and h ibits, his feelings towards tho parlies respectively and the like, 
o enable tho jury to judge of tho degree of confidence they may s >felv pi ice 
in his testimony ” Per Shaw , C J in Ilathauay v Ciockcr 7 Mete 260, 

"tginoic § 944 

The purpose of the cross-examination is to test the truthfulness candour, 
eml *i. nCP * Utomorj, bias or interest of the witnc ->, ind any question to Hi it 
ji, '' •thin ire wm is usually allowed The fact tint a question may tend to 
teshn n "dnoss is no objection to it, provided it is fairly directed towards 
under 2 ih ' Gncity ^ ie Wlt,,es ' Vekeheifb Ei § 2 >0 It is permissible 
hivah* 8 '‘ ectIon t0 cross examine a wune»& as to his cud it hut when que tions 
rnninnt' 6n PU # t e° t0 ,m P cnc * 1 his ciedit and he has answered them the ex 

rJ 1 °* further witnesses to disprove his answers is not allowed Manny 

miv Emperor, Iml Rul (1930) Rang 91 

the St verac ity A witness m ly be cross examined not only as lo 

credibil f 3n r i ,cts nut l ^ so ' ls t0 all facts which reasonably tend to ifiect tho 
to credit °* 118 testimony This is generally spoken of as cross examination 
for tho n 111 38 muc B , ' 3 ** lurge part at any rate of the facts which are relied on 
But tjjig ,rc facts which touch tho credit and good n ime of the witness 
e *aminat tGrm 13 P^haps somewhat misleading as suggesting that any cross 
oharacte * f 18 .P erilll<; 8ible which tends m any way whitever to disparage the 
unless it" l llp ' Vltnes8 where is no such cro«s examination c in be legitmntc 

of knowl'^ 8 some r ‘” 1 '’ 011 ible bearing on his credibility tint is to say, hid means 
2nd Ed a < >v e *T' 0r accur ' lc y °f his memory or his truthfulness If ill* Ei 
w 'tne«spo ' 6 , 0 S ui(? ral rule as to impeaching the vericity of one s opponent’s 

C Jb e p " as thus stated by Loid Hci&chdl in the case of Broione v Dunn 
es ^ntii\ t°t\t ” k ) “I cannot help saying th it it seems to be absolutely 
a Witness 0 pro P er conduct of a cau<^, where it is intended t& suggest th it 
to tho fact I* 8 n0t s l ,e,l ^ in ff the truth on a particular point, to direct his ittention 
18 totendprt^V 301 ! 18 9 uest ions put in cross examination showing that imputation 
ilto 0 et( 1Pr j, n ma ^ p * ‘Mil not to take his evidence and p i u s it by as a m itter 
88 Perhina J ncha Benged, and then, when it is impossible for him to explun, 
the circunv 5 i° H,lg u < Inve been ible to do if such questions had been put to him 
J»!*o behT"°„r, 3 it is suggested indicate that the story be tells ought 

| have ah ?r ed ^ ' rsm he is i witness unworthy of credit My lord- 
B°und whiUi u , ntxpr, tood that if you intend to impeach a witne>s you arc 
bon which 1 10 180 B° x , to give him an opportunity of making inj expl ina 
Professional 13 ° pen to f 11111 » 'tnd* is it seems to me that is not only a rule of 
and fai r d ,n the conduct of a case but it is essential to fair play 

es ce$&ive croa ^ Wlt B witnesses Sometimes reflections have been made upon 
Undue but t eza,n mation of witnesses, and it has been complained of is 
lh(! Section if 8 f ms to me that a cross-examination of i witness which errs in 
ot cases may be far more fair to him thau to leave him without 
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S 146. cross ox innn ilion, and if tri wards to suggest tint he is not a witness of truth, 
I mean upon a point on which it is not otherwise perfectly clear tb it ho has 
n ul full notiu beforehand that there is an intention to impeach the credibility 
of the story which ho is telling Of course I do not deny for a moment that 
there are cases in which that notice has been so distinctly and unmistakably 

given, and the point upon which he is unpe iched, and is to be impeached is 
so m inifest that it is not 11000*13 try to w istc time in putting questions to him 
upon it \11 1 am saying is that it will not do to impeaoh the credibility of a 

witness upon a matter on which ho has not had any opportunity of giving an 

1 \pl inatioii by reason of there having be«n no suggestion whatever in the 
course of the case that Ins story is not accepted 

To discover who he is and what is lus position etc As preliminary to 
the cro-s examination of a witness as to facts in the case, it is common pnctice 
to make inquiry into his relations with the p irty on whose behalf he was 
c tiled — business social and family , also to enquire is to his feelings towaids 
thepirty agunst whom his testimony has been given This is permissible in 
order to place his testimony in a proper light with reference to bias in farour 
of the one party or prejudice against the other MckeheysEv § 259 " Ihe 
tange of external circumstances from which probibly bias may be inferred is 
infinite Too much lefinement in analysing their probable effect is out of pi it® 
Accui ite concrete rules are almost impossible to formulate, and where possible 
are usually undesnable In generu, these circumstances should have some 
clearly apparent force, as tested by experience of human nature or, as it is 
usually put they should not be too remote Among the commoner sorts of cir 
cumstances are all tho e involving «omo intimate family relationship to one of the 
pirties by blood or marrnge or illicit intercom se {T/tomai, v David 7 C & P 
350), or some such relationship to a person other than 1 party, who is involved 
on one or the other side of the litigation or is otherwise prejudiced for or against 
one of the parties The relation of employment, present or past, by one of 
the parties is ilso usu illy relevant The tendency of civil litigation between 
the witness and the opponent is usually rplev in t not only as a circumstance 
tending to create feeling but also as involving conduct expressive of feeling, 
and while the mere fact of litigation upon a disconnected matter may not 
necessaniy show bias ■'till it is useless to attempt to distinguish, and refine for 
the purpose of exclusion That the witness is or has been under indictment 
may have several hearings, (1) if the indictment, present or past, was had by 
the opponents procurement or for an jnjury to him, it is relevant as having 
tended to excito in the witness a hostile feeling to him (2) if the indictment 
was piocurcd by the opponent against mother party to the cause, it is reiev mt 
is an expression of hostile feelings usable against the opponent as a witness 
(3) if it ia now pending over a witness for the prosecution or for the iccused 
111 1 criminal case it is relevant to show the witness interest in testifying 
favourably for that side Beyond these common varieties of circumstances 
no generalization can bo attempted New circumstances will constantly h° 
presented, as suggestive of personal prejudice and the decision should he left 
uit rely in tho h inds of the trial Judge ’ Wigmoie § 949 

Charicter ? meaning of In explanation to section 55 of the Evidence ket, 
ch iraeter is defined to include both reputation and disposition, <>o far as sections 
52 53, 51 and 55 are concerned In tills section no definition of character w 
given **lhat which induces us to believe siys Ptof Wigmoie 'that 1 witne s 
is or is not likely to be speaking truthfully is usually some circumstance of In'* 
uctu il person ihty Just as his knowledge ind Ins recollection his sanity 
m ituiity of a„e as be irin 0 on his quahfic itions for admission are actuil quid' 
tics soim where existent in or attribut iblo to him, so ilso the moral char icter, the 
In is, or tho corruption which tend to ill credit him ami dflct the probability oj 
h» trulhfnlm. a lire ictual qualities, having probative foice btcvu«e concave 1 * 
of is 1 x 1 tent in or attributed to him It m ly bo metssary, in establishing ® ne 
or more of iIiim, quilities to re oit to reputation or other evidence, but in® * 
reputation is not the immediate ba is of our rcfirenco as to Ins probiblo Itum v 
tilling Imputation is not rc orted to at all for tho purpose of discovering bis , 
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lms, liis knowledge, his recollection, and the like , and the fact that it is report 
M to for ascertaining his moral disposition must not be allowed to obscure the 
important truth that the thing immediately important i» the actual disposition 
and not the reputation ” Wtgmoie § 920 

Kind of character , Veracity as the Fundamental Quality From the 
point of view of modern psychology, the moril disposition which tends for or 
against falsehood is an elusive quality Its intermittent operation in connection 
with other tendencies and the difficulty of ascertaining its quality and force, 
make it by no means a feature peculiarly reliable in the diagnosis of testimonial 
credit In determining the relevancy of character as affecting the credit to be 
given to a witness, the far»t question i« what kind of character is relevant? 
bmce the argument is to be against or for the piobabihty of Ins now 

telling the truth upon the stand, it is obvious tbit the quality or tendency 

which mu here aid in his quality or tendency as to truth tolling m general 

f C ’ u or 19 more commonly and more loosely put Ins char icter 

or truth This must be and is umveisilh conceded to be theimmednte 
oasis tor inference Character for truth is always and everywhere admissible 
loreover any other trait or quality, or combination of them is relevant 
my so far as involving necessarily or probably, the prrsence or absence 
lms quality as to (ruth telling This leads us to the chief topic of confro 
pray m this department, namely whether bad moral character in general 
°(her specific bad quality in particular is admissible The argument 
J" 1 6 Ul | e had general character to discredit a witness is m brief that it 
ece sarily involves an impairment ot the truth telling capacity that to show 
nniWh £ degeneration is to show an inevitable degeneiation in vencify, 
ro f° r, ner !8 often more easily betrayed to observation thin is the 
r . ,^,7 iore § 923 The argument in fivour of the above statement is 
witnp« rC i. U ^ stated by roomer J m State v BositeU 2 Dev 210, Should a 
lendn " h0 ? e n p ueral character is proverbially bad a9 to licentiousness and 
Icsanflv! W * 10 13 111 his habits regaulless of the precepts of religion and reck 
chirJf cons ® ( l uen ces of vice, be entitled to the same credit as another whose 
and tr itk*? 'a 1 ° U * stlln ' who e whole life has been m irked bv piety, virtue 
has In , un P rillCi Plpd m in, although grovelling m other vices which lie 

liia i hi Poetised, may for selfish purposes artfully conceal the weakness of 
and imt? Cte \.° n score °f veracity Should not such habits lessen the weight 
(InmeJwV i 8 cre< ^ fc a witness, although he may have established no gcneril 
IW II . 3t ^ » ‘The lr fi uir >ents mule in answer to these’ 9ays 

general t V‘ l0>e ‘ nre chiefly three (1) that, as a matter of human n lture a bad 
and thu disposition does not necessarily or commonly involve a lack of veracity 
n* ere ‘ or *i lae I° rm er is of little or no beirmg probatively , (2j tint the 
hp formed l** ort *inary witness is to another s bad general chancier is apt to 
piviudic 1 , ae *y * roin uncertain data and to lest in large part but on personal 
chance 8n “ 011 , mpre differences of opinion on points of belief or conduct,— a 
notorious en ? r 'Tf c J l ,s> apUtively small in the specific enquiry as to the others 
ihe witno k fUl ” , nes3 T'd (3) (hat the incidental unpleasant fcaturis of 
loose i° X r ''V 3 l' lr 2 p l> mcreised when the wiy is opened to this broad and 

It hi> h J . °f * lbu8 ‘ng those who ojy'cillcd a9 witnesses” Uifmoie § 922 
(hat ‘wirtim 01 ^ hy Zabns! le Ch in Atuood v Impson, 20 N J Tq 157, 
to always ,L nu \ le , ln 2 the truth is a linbit and n prmaplo which they adlien 
,n g or m-iL ° i 1 10J maj indulge in drinking, swearing, gambling roysltr 
‘1 elevated tk° Se l yir 2' u,1s With others, ly mg is the habit or principle and 
does not n! 1)0 senat0M or legisl itors, or made church members or dc icons it 
(ho wiinoca' a ^ 9 re ^ orm them Lhe object of tho law is to show (ho cli irncter of 
Purposes of > t0 filing the truth lltqmoie Ibid In England for the 
ihanri«» / P ro ' ,n S character by repute, gcneril chancier is excluded, and 
r tor veracity only is st ited IVigmot e § 92.1 

aQ d annoying questions by cross examiner ‘ Vn mtimi 
(hat his «h n(r *? Putting que-lio s may coerce or di-*concirt the witness 
also questin' t °, HOt »pn.»ent his actuil knowlcd D e on the rulijvcU 

‘ «ona which m form or subject cau>c embarrassment, shauir or anger 


146 . 
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S 146 in the witness iniy unfairly lend lnm to such demeanour mid utterance that the 
impression produced by his statements does not do justice to his real testimonial 
\aluc These oietnoof the notorious abuses of cross examination and always 
h ivo been, botli m the t arly period when it was still chiefly used by Judges only, 
ind also since tha time of its m Uurc el iborniion, more than a century ago, as the 
greati st weapon of truth e\cr forgeil Pho-e abuses, it is true, ire is a whole 
probably less to day thin they formerly were, but they are in many places 
still not uncommon lhtj are too frequent when they occur at all The jut 
dcntinci it ion 8 of high minded Judges have sometimes stigm iti/ed these prac 
tices as they deserve, and theie can bo no doubt that the 1 iw sanctions the 
power uid establishes the duty of the tn il Judge to use a proper discretion fo 
pievent and rebuke them ’ II igmore § 781 

“ lhe abuse of cross exatnin ition h is been widely discussed in England in 
recent years partly ill conspquence of the cross examination of a Mis Biavo, 
whose huslmnd has died by poison He hail lived unli ippiiy with her on account 
of the attentions of a certain physician During the inquiry into the circumstances 
of her husband s death the stoiy of the wife’s intrigues was unde public through 
her cross examination Sn Chaile s Russell who was then rigarded as stunting at 
the nead of the Bir both in the extent of his business ind in his success hi Court, 
md Eduard ClaiL one of Hot M ije^ty s law officers, with a high reput ition for 
ability in jury trials were severely criticised as ‘ forensic bullies ’ and com 
plained of is ' lending the authority of their example to the abuse of cro s 
examination to ciedit which was quickly followed by lurristers of inferior 
positions among whom the practice was spreading of asg tiling witness with 
wlnt was not unfairly called a system of innuendoes suggestions and bullying 
from which sensitive persons recoil And Mr Charles Gill one of the many 
imitators of Russell s domineering style was criticised as 4 bettering the ins 
tructions of Ins elders 

“The complaint against Russell was that by Ins practices as displayed in 
the Osborne case — robbery of jewels — not only may a man s or a woman s whole 
past be laid bare to malign mt comment and public curiosity, but there is no 
means ifforded by the Courts of showing how the f lets really stood or of pro 
ducing evidence to repel the damaging charges 

Lord Biamuell in an article published originally in Nineteenth Century 
of February 189i, and republished in legal periodicals all over the world, 
ationgly defends the methods of £>ir Cliailes Russell ami lus mutators. Lord 
Biamuell claimed to speak after an experience of forty seven yeais pncliceiit 
the Bir anil on the Bench and long acquaintance with the legal profession 

A Judge s sentence for a crime however much repented of, is not the 
only punishment there is the consequent loss of chancier in addition, winch 
should confront such i per on whenever c tiled to the witness stand ‘ 4 Women 

whotirry on illicit intercourse, and who^e husband die of poison must not 
complun it having the veil that ordinarily screens a wounii s life from public 
inquiry rudely torn aside’ It is well for the sake of truth that theie should be 
n wholesome dread of cross-examination ‘It should be understood to be no 
trivial matter but rather looked upon as i try mg ordeal ’ None but the sore 
feel the probe such were some of th> arguments of the various upholders of 
hi oad license in examinations to credit 

" Loid Chief Justice Cod burn took the opposite view of the question ‘f 
deeply deplore that members of the Bar so frequently unnecessarily put quta 
tions affecting the private life of witnesses, which are only justifiable when thev 
challenge the credibility of a witness. I have watched closely the admmi tralion 
of justice m i ranee Germany, Holland Belgium, Italy, and a little in Spain, . 

ns well as in the United States in Canada and in Ireland, and in no place have 
I seen witueo esso bulgtred brow be iten and in every way so brutally maltreated v 
us m Engl ind lhe way in which we treat our witnesses is a nutionnl di O inco j 

ind a serious ob ticle, instead of aiding the ends of justice In England the most | 

honourable and conscientious men lotthe the witness box. Men and women of j 
nil ranks shrink with terror from subjectin 0 themselves to the wanton insult and 1 1 

bullying mi named cross-examination m our English Courts. Watch the t 

I 



WITNESS WHEN COMPELLED TO ANSWER, 


133? 


tr*»nor that passes through the frames of imny persons as they enter the witness C 147 
hot I remember to hue &oen ‘■odistmguisVd i m in a-> thelite Sir Benjamin . . 

Bto/!ie, shiver ns ho entered the witness box. I dare stylus apprehension ^ 14o 
amounted to exquisite torture Witnesses are just as nece->3iry for the adminis 
tration of justice as Judges or jury mui and ire entitled to be tre iteil with the 
same consideration, and their Afl urs ind pru ite lives oujit to be held ns 
“ucred from tile gaze of the public is those of the Judges or the jurymen I 
venture to think that it is the duty of a Judge to illow no question to be put 
to a witness unless such as arecleirly pertinent to the issue before the Court 
ei ^ e Pt where the credibility of the witness la deliberately challenged by counsel 
nnd that the credibility of n witne s should not bo wmtonly challenged on slight 
grounds* Wellman's Jrf of Ciow-examination pp 17} — 178 

147 If any such question l elates to a mattei lelevant to 
WIipii witness to be ^ ie suit oi pioceedmg, the piousions of sec- 
eompelled to answer tion 132 shall apply theieto 

If such question etc The word such it is pro utned refers to the Inst 
of th**i l ” 6 P recee( h n »? section and not to the word '‘any in the earlier pirt 
ISnni 8ect ‘ on , ^ ono but relevant questions cm be n-Aed m cross examination 
(lirw'i? n C lUau ^ l,t relevancy is of a twofold character, it may be 
of ill re evuit ,n ,t9 bearing on, elucid Uing, oi disproving the very merits 
. J 10 P 0,nt9 iu issue In such a case the witness is not protected from 
, nn 8 notwithstanding the answer may criminate him For section 133 is 
n Pphcable to this cise. there is another kind of relevancy which is 
reWif eissue Sui-h is the character of the witness, which is always 
utters \v^ 1USft ^ * ie 19 dishonest no faith can bn put in the story he 

o h Where questions are put to a wanes not for the purpose of proving 

the .''P rc>un 2 the point in issue but exclusively and merely to show what is 
ai.iJ! ar i Cter °* dw witness, the Court is to decide whether the question !■> to be 
whiphi ° r r "? t ^* 119 ‘ l PP e ' lM to differ from section 32 of Act II of 1855 
Vein w W no distinction between the several kinds of relevancy Under that 
threw , tnesS " 13 hound to nnswei every criminating question while the proviso 
niiink^ P r °tecti° n over him from all criminal consequences, other than those 
inching to perjury Noil Eo 329 

^48 If any such question i elates to a mittei not iele 
(3oun to decide when Vaut the suit oi proceeding, except m 

shall be asked so Lu as it affects the ci edit of the avit- 

p^lted toVuswer 3 COm ness by mjuiing lus chu ictei, the Couit 
j 6 shall decide whether oi not the witness 

th* impelled to an-wei it, md may, if it thinks fit, wain 
, e Y l ^ nes8 kliafc he is not oblige! to answer it In exercising 
J n isciction, the Couit shall lm e legaid to the following 

c °nsideiations - ° 

(1) such questions are proper if they aie of such a 
nature that the tiuthof the imputation conveyed 
by them would senously affect the opinion of 
the Couit as to the credibility of the witness on 
the matter to which he testifies 
(2> such questions aie impiopei it the imputation which 
they convey loUtes to matters so remote in time, 
oi of such a chu icter, that the truth of the im- 
putation would not affect, or would affect in a 
103 
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CLYUSE (2) — SO REMOTE 1330 


the vvitnc 3 bj injuring hi* character, tho Court is by scoction 14S dwetetj, b 
to decide it h ether or not tho witness 13 to bo compelled to answer, and may 
(I presume if it does not think fit to compel him to answer) v. am the witness 
th\t he is not obliged to answer it 1 ho decision of the Court ns to whether 
or not it ‘•hill compel an answer ia to bo governed by tho considerations 
declared in the section When there is a que tion ashed to which tho answer 
may tend to criminate a witness he inav object that it is not as to a matter 
relevant to a matter m h ue, or that, if relevant it is relevant only as antcting 
his credit by injuring his chancier In the former cw? if the question to 
insisted on, tho Court will compel the witness to answer it , in the latter, it 
will determine whether or not, in reference to the rulo winch art to guiuo its 
de w «ion it should or should not compel tho witness to answer 

"If the term ‘compelled’ in the proviso to section 13 -ana compel m 
section 148 do not refer to the Court, but to the obligation of the law then 
the witne s is left without protection if tho Court arrives at an erroneous conciu 
sion as to whether or not the question is as to n matter which the witness i* 
bound to answer, or if he has incautiously answered an irrelevant question 
On the other hand, if tho term refers to the con-dr unt put upon the witness by 
tho authority before whom hoisevninmed, ho is protected whether that auinomy 
has decided rightly or w rough that tho question is «uch ns tho witness is bounti 
to answer If it hid been tho intuition of the legislature to protect the witness 
whenever he was, or believed himself to be constr lined by law to give an 
answer cruninntin 0 himself, then this intention could clearly have been 

expressed in very much more simple language, and if unlearned persons, not 

a sisted by coun lI, are not to ho placed m a worse position thin persons wno 
are icqumnted with tho law or have tho benefit of professional assistance 1 can 
suggest no reason why tho protection should not have been extended to au 
answers whether relevant or irrelevant Tho term of section lo-, espec ai > 
"hen read with the rest of the Act, impel me to the conclusion that protection is 
affordevl only to answer* to which a witness has objected or has been ‘'° nstr ® , "®4 
by the Court to give I un led to the same conclusion by a consideration of 
the alteration that was called for in tho English Law of Evidence, which the 
Indian Legislature appear to lave hid in view Except where otherwise 
Provided by special enactment, it was a rule of English Law that no witness 
Mas bound to give evidence which would criminate himself and if a witness 
Wjecleu on this ground to answer a question put to nun nnu tno <->ourt 
considered the objection well founded, it excused him from answering it, on tho 
other hand, if the Court improperly refused to excuso the witness and conipeiiea 
aim to answer his answer could not be used against him to support a criminal 
Charge except a charge of having given fal=e evidence by bis answer , 

„ , 1° the same case Mulhwamt Aw/ai J at p 285 said * Section, 148, 
inters upon a witness the privilege of not inswering a criminating question 
‘hat is material only in so far as it injures his character, and thereby a«ects 
’ a . cre( bt, expressly gives povvei to the Judge to warn the witness that he nee 
* criminate himself until it is decided that the question must be answere 
w . tn ClaQ se (3)- So remote "On analysing the nature of the argument fro™ 

^ ness cha racter , we find it to be really this The moral qualities of the 
SSf 1 ' 0 '8 now speaking to us from the stand can throw some light on tee 
K b “ ly of , hls truthfulness, because as he speaks they will infiuence him to 
Ohr, T or the averse, let u» therefore inquire into his quality in tbatie-pect 
to<i»ifi 0 ' iS y, , 0Ur argument, because it believes in the present influence 
fffe" disposition upon his testimony, expects and requires us to exhibit to 
fiamlw ’ll 1 ^ ls P re =>ent character This much seems indisputable 

that tho mture of the witness 8 character at the pieci-*? so 
back LH Wrance 1S Practically not ascertainable directly We mny ^ . JL 
® n hour or a day or a week, but we are at least V™*,**™ 
o P -l^ e when we call for either per oual knowledge lof another vvitnes^ 
mom r atl c 0n > ^bich cannot possibly carry th proof down to tb P 
5‘tewnea and, besides this the chiracter of 
Of cbanM 5 dlst3,lt > always enters into every estimate (reputed , 

character, even though it may be expre sly predicated a3 of the present 


143 


1310 


THL INDIAN LVIDLNGE AG'i 


S 149 moment NcvtithUt 4 ^, tlieic js nothing improper, in this rt sorting, in pvt 
S 150 " ™ tn .? v 40 the chancier of a prior time We are simply tdtliiigf another 
c i ei u 40 i ' r K un,e,, t for ulnle hnt using present character to throw light on 

P r ob tbility of dialing the (ruth, we then have this present character to 
prove in its turn ami we irgue from prior chaiacter to the probability of it* 
persistence at the time of utter ince llic second step of the argument is an 
entire!} legitimate one , it is merely the ordinal} argument from a past condi 
bon, having features of pernnnencj, to the coiitimunce of the condition at a 
later time I \tgmoic § 927 But questions regarding the character of a 
witness in a very rr mote period should lie illowcd to be put by the Judge in 
Empetot \ Ghulam Mustafa 26 A 371 the Com t Up 371 W We think (hat 
looking to the applicant s subsequent historyitis to be regretted that a Magistr ite 
allowed such a stale charge to be drigged to light and that he would hue 
shown a wt«er di cretion had he, lccordmg to the principle embodied in section 
148 of the Evidence Act lefused to illow the question to be put on the ground 
that it related to a matter which had happened thirty jeirs before uni was so 
remote in time that it ought not to influence his decision as to the fitness of the 
surety 

149 No such question as is ltfcnccl to in section 14* 
Question not to he ought to be asked, unless the person 

asked without reason asking it has reasonable grounds f<» 
able grounds thinking that the imputation which it 

conveys is well founded 

Illtislt ations 

(a) A barrister is instructed b> an attorne) or vnhd that m importint 
witness is a d ikait This is i reasonable ground for asking the witnec.8 whether 1 
he is a (lakait I 

(ft) A pleader is informed bj a person in Court that an important witness 
is a dakait, the informant on being questioned bj the pleader gives sUisfactor) ' 
lei ons for his statement This is a re ison ible ground for isking the witness 
whelhei he is a dakait 

(c) A w lines of whom nothing whatever is known, is asked at random 
whether he is a dakait There are here no re ison ible grounds for the question t 

(</) A witness of whom nothing whatever is known being questioned as 
to his mode of life ind means of living gives unsatisf ictorj mswers lhis 
may bo a reasonable ground foi asking him if he is n dakait 

150 If the Court is of opinion that any such question 

„ , r r was asked without leasonable giounds, it 

Froccdme of Court „ , , , ° , . „ 

ill case of question m »y, if it was ashed by any banister, , 

being asked without plcadei, vakil oi attorney, lepoit tilt » 

rt ison ible grounds circum stall Cts of the cast to tile High j 

Court or otliei authority to which such banister plcider, , 
vakil oi attorney is subject in the exercise of bis profession *! 

151 The Corn t may foibid any questions or inquiries ^ 

Indecent ind «=cinda which it regards as indecent or scand tlous, i 

Ions qut non* although such questions oi inquu its inay 

h tv e some bi-aung on the questions befoio the Court, unit 1 ** ^ 

they lelato to ficts in issue, or to matters necessarv to bo * ^ 
known in older to detennine whether oi not the fvcis ( 
issue existed ' ‘ 
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152 Tho Couit shiU foilnd any question which ippens S 152 
Questions intrude*! to it to bo intended to insult or uinoy, 
to insult or annoy or which, though pi opor in itself, nppuiis 
to tho Court needlessly oftonsne m foim 

Questions in cross examination No question w ief< rrrd to m section 1 IS 
of the Indian Tudenco Act ought to ho i hod unless the pir on asking it Ills 
some reason \blr ^rounds for supposing the nnputition which it conveys to 
be true Bnmsh rs nttornejs and otlur profe «ional persons offending agnnst 
thi^ rule aro h ible to be reported to tho High Court or other authority to which 
they ire subordmile Cun Ei 06 The illu-tr Utons to s 149 show tint tho 
reasonable grounds which justify such questions miy be much slighter than 
would justify a mnn m making an imputition under other circumst mcc* A 
barn ter nno is told a discrediting fact by an attorney or \ ikil or a pleuhr 
"bo hears -uch a fictfrom a person who apptirs to know about it is justifiuf 
m so far issuming its truth ns to question a witness about it and he any 
even do so with no other justificition than the witness's uns itisf ictory tophi ■> 

Cun Ft 381 

According to the common Ltw of Lngland, “neither party, witne - 
coiineel jury , or Tuilge can he put to answer civilly or crimin illy, for words 
spoken in office’ /’« Loi d Mansfield in It \ Skinuei 1 Lofft 55 In Hodqbon 
T wrlett l B A B 232, it was field by Lord Lllenborough C T tint an action 
•or <lef mation will not Iio ngun«t a birrislcr for words spoken by him is 
counsel m a cause peitment to the matter in i=sue In Kennedy \ Biotin , 
mi , ® P N S 137 Earle C J said The advocate is tiusted with 
mi » * ** , P r,v, leges and powers, almost to an unlimited degree His client 

i ' ust tr “ 1 10 him at times for fortuno and character and life The law trusts 
on? W L th . 1 P l,v, l°2c m respect of liberty of speech which is in pnctice bounded 
only by his own sense 0 f duty, and he nm have to speak upon subjects 
oncerning the deepest interests of ^oeinl life and the innermost feelings of 
thn? 111 80U Ills words and acts ought to he guided bv a sen=e of duty — 

ftt is io say duty to his client— binding him in e\ery f iculty and privilege ami 
|l wc f r 111 0r dcr that he nnv nttun thnt client’!, right- together with duty to 
and <J ° ur | t a,, d himself binding him to guard against the abuse of the powers 
rnrtJ ii 1 c 1 e ® e$ trusted to him, by a const int recourse to his own =eii c P of 
on iw, '* In0 Dau,,n * v Lmd RoLh ’l L R. 8 Q B 255 Muster v Lamb, 11 
bam t ^ Section 150 refers to questions put in cross examination by any 
thef Ster or uttorney of the cla s refericd to in s 148 ind gi\i s 

"ithn?? r " * 16 P°" er *f *®cli Court is of opinion that such question was asked 
limits tl n '' ,on ' l ble grounds to report tho circum tances to the High Court, but it 
tmnoi 1C SC0 P e °f the section to questions asked under the circum«tinces men 
ne<l ln '^lion 148 6 ulhvan v Xoiion, 10 M 28 (35) 
a »itno * 16n 9° uiisp l 1,1 the couise of cross examination m ikes a ch irgo against 
on ini' 8S> ° r ta,r d P 11 * 108 the Court is entitled to ask whether he made the charge 
m ii, slructlor tid if so on whose Instructions to Counsel ire privdedged only 
, )riv j® sense of being protected fiom disclosure to the opponent lherc is no 
)n as 'gainst the Court The Court’s di ciplin iry power oyer idyocates 
rp fleei 10n 10 Questions put in cros--c\aniination is not confined to que tions 
l>artie« n ^ ° n Wltnps ^ personally, but extends to questions reflecting on third 
instrun" 13 t ^ 19 not sufficient for Counsel in such cases even to pie ul 
makt they have a responsibility m the matter and are not justified in 

there ir hargea °* f rau< l **nd crime unless they are personally satisfied th it 
Pent a ir rco^onable grounds for putting them forward Donald I lesion \ 

4l a H,} SC W N 185-40 C S9S 

should K , 8 originally drum up piovided, in substance that no per-on 
Icy an i , tu ^ a Q l,e& tion which reflected on his char icter as to m itters irre 
consider^ tise before the Court, without instructions and if the Court 
tions n 0 it Q ue " tI0n improper it might require the production of the instruc 
subject of the giving of such instructions should be an act of defamation 
s course, to the various rules ibout def unation laid down m the Penal 



1342 


THE INDIAN EVIDENCE ACT 

S 152. Code To ask such questions without instruction, was to bo a contempt of 
Court m the person asking them, but was not to be defamation This pro 
posil caused a great deal of criticism, and in particular produced memorials from 
tbe Bits of tho three Piesidenctea It was also objected to by most of the Local 
Governments to whom the Bill was referred for opinion Some of the objections 
made to the proposal were I thought, well founded It was pointed out, in the 
first place, that the difficulty of obt lining the written instructions would be 
practicall) insuperable, in the next pi ice that the Native Bar throughout the 
country were already subject to forms of discipline which were practically 
sufficient, and in the third place— and perhaps tins was the most important 
argument of all— that, in this country, the administration of justice is earned 
on under so man) difficulties, and is so frequently abused to purposes of the 
worst kind that it is of the greatest importance that the character of witnesses 
should be open to full inquiry These reasons satisfied the committee, and 
m> self amongst the rest that the sections proposed would be inexpedient, and 
others h ive accordingly been substituted tor them which I think will in practice 
bo found sufficient ’ Vide the Speech of Sir James Fitzjames Stephen in the 
Council Accordingly the new sections 149 to 152 were substituted for the old 
ones As regards these sections he said , ‘ The object of these sections is to la) 
down m tho most distinct manner, the dut) of Counsel of all grades in ex- 
amining witnesses with a view toshakingtheircredit by damaging their character 
1 tiust that this explicit statement of the principle according to which such 
questions ought or ought not to be asked, will be found sufficient to prevent the 
Q rowth, in this country, of that which in England has on nianj occasions been a 
grave scandal I think the sections as far as their substance is concerned sped, 
for themselves ind that they will be admitt d to be sound by all honourable 
advocates and by the public I cannot leave the subject without a few remarks 
on the memorials which the sections originally proposed have called forth from 
the Bar in various parts of the country As none of the bodies in question hate 
made am further remarks on the Bill since it appeared in the Gizette in its 
amended form about i month ago I suppose that alterations made m the 
Bill hive removed the mam objections made to it I need not therefore 
notice those parts of their memorials which were directed a 0 unst the conse- 
quences which they ipprehended from the sections which have been given up ” 

During the examination of the defendant by plaintiff a question was put 
whether she w 13 made pregnant by a certain person J lie question was objected 
to but the pluntifT contended that it wis relevant, his case being that the witness 
did not inherit the propert) by reason of her uncha^tity during the life time of 
her husband If the pi untiff s case was that she did not inherit the propert) of 
ln_r husband by re i«on of her unchastity during Ins life time, then the question 
would bo relevant It however, it was asked for impeaching her credit as a 
witness, the Court will h ive to consider the provisions of s 14G and ss 148 to 152 
of tho Evidence Act Subala Dasi \ Indra fcumai, 1923 Cal 315, seo al o 
Panda v Abdul, 65 Ind Gas 693-5 N L J 138 

Indecent and “candalous questions may be put either to shake the credit 
of i witness or as relating to f lets in l^sue or to determine whether or not a 
fact m issue existed If the) are put merely to shake the credit of a witness 
the Court has complete dominion over them and maj forbid such questions even 
though the) inn) have ‘omc bearin 0 on tho question before the Court But if 
the) relate to facts in i« up or to matters n»ces ary lo be known in order to 
determine whether or not the facts in issue existed the Court has no jurisdic 
lion to forbid such questions thou 0 h the) may bo indecent or scandalous 
Advocites have ample discretion m the conduct of ca es of which the) a** in 
charge and the Court cannot better their discretion b> insisting that their 
ri c «houId bn put to this witness or that Mahomed v Emperor, 52 Ind Gas 
5 Il=» 20 Cr L I oGG When a que lion in cros-* examination reflects not on 
the witness hut on the third part), s 150 of tho I valence Act, which mu t la 
referred back to s 14G can have no application Peary Mohan v Donald 
irhCon 9 Ind C is 509 There is nothing in the provi ions of tho Evidence 
Act to jirtvent the prosecution of n per on for di tarnation, if he putsdef imatorj 
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questions, not in good filth, but knowing that the imputation they conyej is false S 
and with the sole object of defaming tho person questioned although such 
question may be relevant as slinking the credit of the witness 3 Weir 819 

153 When a witness has been asked and his answeied 
Exclusion of evi * n y question which is lck/viut to the m- 
dence to contradict quay only in so fai as it tends to shake 
answers to questions his credit by injuiing his charactei, no 
sting veracity evidence shall be given to contradict him , 

but, if he answeis falsely, he may aftei wauls be chaigal with 
giving false evidence 

Exception 1 —If a witness is asked whether he has been 
pieviously convicted of any cume md denies it, evith nee may 
be given of his previous conviction 

Exception 2 — If a witness is asked any question tending 
to impeach Ins impartiality and answeis it by denying tho 
facts suggested, he may bo contradicted 


Illustrations 


(fl) A claim against an underwriter is resisted on the ground of fruid 
The claimant is asked whether, in a former transaction, lie hid not made 
1 fraudulent claim He denies it 

Evidence is offered to show that he did make such a claim 
The evidence is inadmissible 

. (o) A witness is asked whether he was not dismissed from a situation for 

dishonesty He denies it 

Evidence is offered to show that he was dismissed for dishonest) 

The evidence is not admissible 

lc) A affirms that on a certain day he saw B at Lahore 
^ A is asked whether lie himself was not on that day at Calcutta He denies 

Evidence is offered to show that A was on that day at Calcutta 
l he evidence is admissible, not as contradicting A on a fact which affects 
» credit, but a 3 contradicting the alleged fact tint B was seen on the day in 
question m Lahore 

, ®ach of these cases the witness might, if his denial was false be charged 
giving falsa evidence 

of 11 , ^ 18 as ked whether his family has not had a blood feud with the family 

against whom he gives evidence 

nedemes it He may be contradicted on the ground that the question 
1 s to impeach his impartiality 


It is obvious that qut^tions asked merely to discredit a 
Versv nfJ introduce matter altogether foreign to the enquiry and that if contro 
the matter so mtioduced were allowed the Court would he oucu- 
UiiM « deCidln g, the merits of the case but the merits of the witness and 
QcnfvJ?^ T» lt m, Sht be indefinitely protracted Can Ev p 66 In Attorney 
xmZS* v Bitch CocI l Exch 194 Aldeison B said ‘When the question is 
his nt| str,cti y speaking to the issue, but tending to contradict the witness, 
nv4™ r must be taken [although it tends to show that he in that particular 
•s ue fna 6 , fllseIy «nd although it is (thus) not altogether material to the 
"ould foil 6 f 3 * 6 general public convenience , for great inconvenience 
" onl . 1 1 i from a continual cour-e of those sorts of cross-examinations which 
tidn , i. 111 ln fhe case of a witness being called for the purpose of contndic- 

ffhit n.mi , ca3Q Bolf B s<u d ‘The laws of evidence on this subject as to 
UfiQt or what ought not to be received, inu*t be considered as founded on 
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S 153 » on Of iontpnrulivo lonudenitiou of (he time to bo occupied in elimination* 
of this mittm* tuul tin time which it h pnu.tu. 1 M 1 to bestow upon than If 
1 im« for it thou -mini ji urn m.-ti id of about sixty 01 •* unt>, and iviry ci*- 
worn of k 'iifn<.i4 nt important! , it mi n lit bn j»o siblo and p« rhnps proper to throve 
a Ji„m on miUU ra m which iviry pos-uhli question misfit f»u eu^gtstail, for the 
purpose of -i i in „ by Hitch tin mis win tin r dm whole uni unfoumleil, or wbil 
portion of it was not, uml to ruisi every possible inquiry ns to the truth of the 
ftUili ini nti made lint 1 do not »co how that could ho in fact, mankind laid it 
to lie unpossibh i Inn foro twine line inu-t be drawn" M Vu> othtr rule 
would ti nil to t]i\ i rt the atti ntion of the jury from tin ri il enquiry hi foro than, 
win titer tlui wiimss oitithd to endtt in the ev i deuce ho had /,nni, to the 
4 . ni]tnr> win thef he li id told tlu truth upon t<onio collateral quo tion mil the 
d«it,ir w wcounteredtlmt, upon this eollnUnl issue raided on tho trial, eviden e 
am) Im’coiih proper ami **o bo let in, which would he illej, il upon tho trid of the 
Hi'Ut betwetn the real parties to the ciuao and such ilk„ d testimony may 
make an improper imprec*ion upon tho minds of tho jury not with tamhng 
any instruction of thi ( ourt us to the proper he irin e thereof * U igmote 5 I0u2 
It in therefore, provtdid that win nc\er n witness has iiihw* red a question asked 
merely for the pitrpo e of dis;i editing him no evidence sli ill bo given in the 
case to contradict liw answer tho only remedy if lie answers talselj, 13 to 
piospuite him nfUrnranh forgiving false ov ideate In this rule, howovtr there 
nre two exceptions, nlloun] perhaps because thev are matters which admit 
of oli nr and easy proof If n witness is a»I cd whither he has been imviously 
convicted and ikmes it, the previous conviction may lie proved mil if he » 
isked about and denies any fact tending to impeach Ins impartiality, as, ire 
you not the plaintiff’s brother l Or have you not received a bribe from the 
defendant { the fact impeaching his impartiality may he proved Cun Eo 07 
Dus general rule excluding evidence to contradict n witness on matters not 
relevant to tho i sue, as well ns tho exceptions to it, are based on these considern 
lions that a witness cannot justly bo expected to como into Court prepared with 
evidento as to every net and incident of his life (which would bo necessary if 
evidence could bo given against him thereon) and that it would indefinitely 
prolong the trial to allow evidence to bo given on both sides us to such colinterd 
in Uters , but that on the other hand a witness ought to come prepared to prove 
the purity and integrity of lus motives incoming to give evidence mil that he his 
never been convicted Ait Gen v Ildchcocl , 1 Ex 91 , Wills Ev 2nd Ed 320 
Scope of the section Where a fact which has a direct bearing on the 
ic&uc is denied by a witness, it may of course, be proved aliunde See dlu-dri 
tion (c) but where tlm fact inquired after i collateral to the issue, — as, for 
instance the chnricter of a witness — counsel mu t be content with the answer 
which the witness chooses to give linn If he denies the imputation, the answer 
is conclusive for the purposes of the suit, see illustntions (n» (b) The matter 
cannot be eirned further at the trial except m the two cises provided by tins 
section Tho only redress which a pirty has, is to clnr b o the witness with 
perjury and try him for it To this rule there are however two exceptions 
Roil Ei p 332 So the right to cross examine to credit is subject to tins rule, 
that with two exceptions tbo answers of tho witness as to matters not relevint 
to the issue are conclusive m this sense that they cannot be contradicted b> 
evidence in chief on tho other «ide Baker v Bakei , 3 2 L J P D AA M' 
However untrue they may be, they cannot be treated as if their truth or fa* 
were an issue in the cause If ills Ev 2nd El 325 I ho rejection of the 
contradictory testimony may indeed some times exclude the truth , but this evil, 
acknowledged though it be, is as nothing comp ired with the inconvenience that 
must nri e were a contrary rule to prevail All Genv Ihlchcocl 1 Ex R 
94, 103 104 The case of Alcock v The Royal Exchange Insurance Company, 

13 B 292, forms no real exception to the above rule There m action was 
brought by a ship owner agunst under writers on a policy of insurance and tno 
plamtif! 3 claim to recover as for a total loss rested on the abandonment of ** ,c 
vessel by the captain Ihe captain was called as a witness by the plaintiff, im<*i 
on cross-examination denied that previous to the voyage insured against he hau 
been nn babitud drunk ml The defendants thereupon cnlled witnesses to 
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establish that fact, and the Court held that their evidence was clearly admis- 
sible^ tending to show that the captain was not likely to have exercised a 
good judgment m reference to the abandonment, and that consequently- the 
judgment actually exercised by him was not entitled to any respect from the jury 
foylor § 1439 Sections 153 and 155 of the Evidence Act must be strictly con 
strued and narrowly interpreted if the cases governed by the Act are to be 
spared thetask in many suits of prosecuting on most perfect material issue*, which 
ha\e r\o bearing upon tint really in contest between the parties Bhoqilalv Royal 
Insurance Go ,6 Rang 142 = 26 A L J 377 - 33 C W N 593 = 108 Ind, Can 
1=470 L J 550 = 30 Bom L R 818 (P C) This section does not go far beyond* 
if it goes at all, the case of All Gen v HUchcocI , 1 Ex. 91, on winch it is ba ed 


Evidence to contradict relevant facts Where witnesses have been exa 
mined by the prosecution to state that they saw the iccnsed at a particular place 
at a particular tune, held that evidence of other witnesses could be let in to prove 
that the former witnesses could not have seen the accused as stated by then 
buch evidence is admissible under ss 5, 11, 153 of the Evidence Act It is not 
to impeach the credit of witnesses that such evidence is let in, but to contradict 
evidence ns to relevant facts Reg v SaUiatam 11 B H C 166 Where on 
the denial by the complainant in a prosecution for forgery of ever having execu 
tol a pro-note, evidence that ho has executed a pro note similar to the one in 
question in the charge or even that a judgment had been obtained on another 
note is inadmissible under s 43ors 153 of the Evidence Act Reg v Piabhudas, 
*tB H C 90 u It is frequently a nice question whether n particular nutter is 
one upon which a witness may be contradicted by other witnesses The reason of 
me rule which restricts the right to do so is, that it is an object of great import- 
ance to confine the attention of tne jury as much ns possible to the specific issues 
Vitnout some rule, many collateral questions of fact might ho raisod in the 
course of a long trial , and the specific questions to bo determined be lost sight 
®‘, At the same tune it is desirable that any evidence should be n limited- 
a j , ma y assist m determining the respective value of conflicting testimony 
/ vna where the trial is by a fudge and not by a jury, there is probably less 
2?°“ for the rule We think the rule is well stated in Greenlcaf on Eudeme 
section 52, as excluding all evidence of facts which are mcap ible of affording 
ay reasonable presumption or inference as to the principal fact or matter m 
1W 0 .. According to PollocI , C D, the test is whether the matter is one 
«n the party proposing to contradict wouldhave been able himself to provo m 
Attorney Genet al V Hitchcock, 1 Excli 91,99" Per Couch C J m 
AtUl 0ula >n v U H Aga Khan, G B H C O C J 93(96) 

in I At the common law a witness might be cross-examined ns 

don . ? r had been convicted of any felony or misdemeanour, but i lie 
he could not bo contradicted, unless the commission of the oiiincu 
SL. SI 1 ",* 10 ‘ho 1S-U8 This stito of law was Altered 13 to cl\U cui 03 bi 
idtrT« V t * 10 Common Law Piocedure Act, 1854 (17 A 18 Viet C 1-5), and 
a3 to both civil and criminal causes by the statute -8 C as to 


witness may be questioned as to 

- wllvlllieu VL WI1 . lViVl ,y or misdemeanour, and, upon 

& ° questioned, if ho either denies or does not admit the fact or refuses 
coS er ' lt he lawful for the cr©*H»xamimng party to prove such 


, section 6, enacts ns follows — ‘A w 
he»g*tA . ^cea con .victed of any felony 


IJO iawiui lor IUO CfOaa-vA r---J 

tha f5 10n ,i an d « certificate containing the substanco and effect only (omitting 

to Ito J ma i ? 1rt ) the indictment nnd conviction for such offence, (purporting 

i y l * 10 clerk of the Court or other officer having the custody of the 
such X i t l ° Court where the offender wts convicted or by tho Deputy of 
shall officer (for which certificate a fco of five shillings and no more 

*ul5ci~?» demanded or taken) shall, upon proof of tho identity of tho person, be 
offS Ji e ' ,Je,1C0 of t,lQ said conviction without proof of llio signature or 
a with, aract cr of the person appearing to have -i 0 ncd the same Although 
n 8 0°uviction for a fdonv or misdemeanour is not considered neep snnly 


> 153 
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S 153 2nd Ed 341 ^ Similarly m R v Watson, 2 Stark 149, Laid Ellenborough 
observed " For the purpose of ascertaining the credit due to witnesses, the 
Courts indulge free cross examination , but when a crime is imputed to a 
witness, of which he may be convicted by due course of law, the Court knows 
of but one medium of proof, the record of conviction ” In the nbovemmed ca^> 
it was argued for the defendant "that a man might bo able to prove that a 
witness was not to bo believed upon oath, by showing that he had been guilty 

of a number of criminal acts, although lie could not produce a single record 

of conviction , that sine** it might be proved indirectly that the witness i3 not 
credible upon oath, it was too strong a proposition to say that the ‘•ame conclu 
sion might not be proved directly by actual proof of accumulated crimes which 
demonstrated the infamy of the witness that the consequences would 

be enormous and alarming to the administration of justice, if such evidence 
were to be shut out, a witness who had committed a multitude of crimes, but 
who had not been convicted of one, would stand as a fair and credible witness 
in a Court of justice” But Lord Ellenboi ough, L C J said 4 This is «o 
clear a point and so entirely without a precedent that it would be a waste of 
time to call foi a reply The Court does not sit for the purpose of 

examining into collateral crimes It would be unjust to permit it for it would 
be impossible that the party should be ready to exculpate himself by bringing 
forward evidence in answer to the charge , there would be no possibility of a fair 
and competent trial upon the subject and therefore it is never done ’ In the 
same case Bayley J sud If thi« evidence were admissible, it would be 
impossible to proceed in the administration of justice, because on every trial 
the Court would have to try one hundred diffeient issues, and juries, instead of 
having one issue to try, would h ive their attention withdriwn from one single 
point to look into an indefinite number of crimes The rule is that a party 
against whom a witness is called may examine witnesses as to his generd 
character, but he is not allowed to prove pi: ticular facts in order to discredit 
him, for although every man may be suppo ed to be capable of defending 
his general character, lie cannot come prepaied to defend himself against 
particular charges without notice If the witness were apprised of the 
charges he might come prepared with evidence to show that, although there was 
prima facie evidence against him, they were in reality unfounded ” 

Similarly in 4 it Gen v Hitchcock lExch 103 ilderson B sud ‘Perhaps 
it ought to be received, but for the inconvenience that would arise from the 
witness s being called upon to answer particulir nets of his life which he might 
hive been able to explain if he had reasonable notice to do so and to have 
shown that all the acts of his life h id been perfectly correct and pure although 
other witnesses were cilled to prove the contriry The rcison why the party is 
obliged to take the answer of a witness is that if he were permitted to go into it, 
it ia only justice to allow the witness to call other evidence in support of the 
testimony he has given, and as those witnesses might be cross examined as to 
their conduct, such a coui«e would be productive of endless collateral issues 
Supposo for instance witness A is accused of having committed some offence, 
witness B is called to prove it, when on Bs cross-examination he is asked 
whether he has not nude some statement, to prove which witness C is called, 
so that it would be necessary to try all those issues before one ttep could be 
obtained towards the adjudication of the particular ca e before the Court On the 
contrary, if the answer bo taken as given, if the witness speaks falsely he may 
be indicted for perjury ” So this kind of evidence is excluded on the ground 
of auxiliary policy i o (1) the reason of confusion of issues and (2) the reason 
of unfair surprise Wtymore § 979 

But when the extrinsic tt stimony is m the shape of a record of a judgment 
of conviction for crime, both tho above reasons ce ise to operate (a) I hero is**® 
risk of confu ion of issues, first because tho number of acts of misconduct , 
provable m tins way is practically small and next, because the judgment cannot ^ 

iw reopened and no new issues (other than tho occasional ones occurring m t 

process of authentication of the record) arc raised thereby , (2) there w * i0 1 

danger of unfair surprise— not, however, because (as it sometimes said) t* 1 ® 
witness well knows whether ho was ever convicted, this assumes the very turns 
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m the controversy, namely, tint he is guilt} , but because the judgment is 
conclusive and cannot bo attacked, and therefore the witness could not use his 
supporting witnes&es to prove his innocence, even i£ he had them m Court it 

has therefore been universally acknowledged that proof of a crime by record of 
a judgment of conviction may be made, not because an exception is carved out 
ot the rule, but because tho reason of the rule does not apply Wiqmore § 9S0 
A finger print expert was called as a witness who compared certain finger 
Pnnt. of the accused taken in Court with some oJier finger prints on a paper 
which contained a record of certain convictions which purported to be the 
convictions of tho accused and pronounced them to be similar Held that tho 
previous convictions were not properly proved liamdas v King Etnneioi 21 C 
W N 469=39 Ind Cas 302 

Whether subsequent pardon affects the admissibility of such evidence, A 
pardon does not remove the admissibility of the original judgment for the 
purposes of impeachment , for (unless otherwise expressly declared therein) a 
pardon does not imply a finding of innocence of thp person convicted Mr 
m nr £ u,n f> ,n Crosby v Tnal, 12 How St Tr 1296 said "Though 
tne one nee was taken away by the pardon jet the credit of the party must 
diminished thereby, and no pardon nor oblivion can «o far take away 
consequences of a crime (though it may pardon the punishment) as to make a 
man a new creature, ns long ns the old lump ind the presumption of the old 
malicious spirit still remains ” “A pardon is not presumed to be granted on 
ne ground of innocence or total reformation It removes the disability but 
es not change the common law principle that the conviction of an infamous 
for ♦ u e T ulence bad character for truth Tho general character of a person 
enoiiK ’ « enough to destroj his competency as a witness, muot be bad 

nouga to affect his credibility when his competency is restored bj the 
xecutiye or legislative branch of the Government ’ Pei Doe J in Curtis v 
Cochran, 50 N H 242, Wigmoie § 9S0 

of n ** x f ce Pkon 2 This exception refers to matters which is easily susceptible 
Ed Oaa mi <:tnkca the very root of the witnes&’s trustworthiness Cun 
Tho i /'Aether thu* can be done was the subject of much doubt in England 
“fiyslature ba3 tak n the view of the matter as laid down in Alt Gen v 
al 1 Exch 9L (99) In that caso PollocL C B said "Sly view has 

tha/ 3 been that the test whether the matter is collateral or not is this If 
< n»wer of witness is a matter which you would bo allowed on your part 
Would Vf evu ^ en ce, if it have such a connection with the issuo that jou 
contnd t r wec * to S 1VP ,n evulence then it is a matter on which jou may 
the anh Ct ^ think the expression ‘as to any matters connected with 

Judicial a °* Jn 9 u, ry’ is far too vague and Ioo c e to be the foundation of any 
Position rtec J bl0n And I may say I am not nt nil prepared to adopt tho pro 
thin? h 1,1 those general terms that a witness may bn contradicted ns to nny- 
subie th t Il ^ s kavng «aid, provided it be in any way connected with the 
hie of h ° re j 0 l ur J It must be connected with the issue as a matter capa 
U a3t i” ln ff distinctly given m evidence, or it must be so far connected with 
Part of ii? mat,tier which, if answered in ft particulni way would contradict a 
these n ,J vltneSB 8 testimony , and if it 13 neither the one nor the other of 
reeled 1 13 collateral to though m some sense it may be considered as con 
“ le su bjecl of the inquiry A distinction should be observed 
a* ,j.!r matters vhich may be given in evidence b} wav of contradiction 
jury anrivl, nffect| ng the story of the witness touching the issue before the 
witness f S0 ,rntler8 "bich affect the motives, temper and character of tho 
wards on n0t Wltb rps P ect to his credit, but with reference to his feelings to- 
what nn n Party c° r tbo other lb is certainly allowable to ask a witness in 
whether? 1 he st ‘"ds affected towards the opposite party in the cause and 
affect hi d ° e ? not stan d m sucl1 a relation to tint person as is likely to 
whether h* i* 111 * P re vent him from having an unprejudiced state of mind, and 
On 6om a 6 133 11 use d espres ions importing that he would be revenged 
causu m ° ne or *bat be would give such evident c as might dispose of the 
_ m one way or the other If he denies that, you may give evidence as 
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151 to wlmt ho e ml — rol with Iho view of having a direct effect on the isaue,but 
to show what 13 the state of imml of tlmt witno 8 in order that tlio jury may 
exorcibo their opinion na to Ijow far ho is to bo licluned But tho a o cases, 
"J ,p *p)ounn> show tho condition of n witness or Ins connection with cither 
or tho parties, nro not to bo confounded with other cases where it ts propo a ed 
to contradict a witness on tomo matter unconnected with tho question at 
ib'jue ’ In tho same caso ilderson B said “The question is this, can you 
iv;k a witness as to what ho la '•upposed to lmvo mid on a previous occasion! 
Ypu rpny ash him of pny fact material to the i«wue, amiif he denies it you 
may prove that fact, ns you nro at liberty to provo any fact material to the 
i«sue Tho witness may nKo bo n«hed ns to 1m state of equal mind or im 
partiality between tho two contending parties, — qu stions which could have 
a tendency to show lint tho wbolo of Ins statement is to bo taken with n 
qualification and that such a stitcnient ought really to bo laid out of the 
case for want of impartiality , [and theso answers may bo contradicted} 
Such, again js the caso of an offer of a hribo by a witness to another person, or 
tho offer of a bnho accepted by a witness from another person * the circum tanco 
of a witness having offered or accepted a bribe shows tint ho is not equal and 
impartial But with thesn exceptions I am not aware that you c in with 
propriety permit a witness to bo examined first and contradicted afterwards on 
a point which is merely and purely collateral ’ Wigmorc § 1020 

Bias, corruption, etc Particular circumstances and expressions indicating 
bias nro provablo by extrinsic testimony they nro therefore also provable m 
contradiction R v Buikc, 8 Cox Cr C 49, Wig more § 1003 In Thomas v 
Daud, 7 C & P 350 , Coleridge J said “ If tho question had been whether the 
witness lmd walked tho streets as n common prostitute I think that th it would 
have been collateral to tho issue, ind that had tho witness domed such a charge 
<dio would not have been contradicted But here, tho question is whether the 
witness had contracted such a relation with the pi iintifl is might induce her the 
more readily to conspire with him to support a forgery just m the same way as 
if oho had been asked if she was tho sister or daughter of the pi untiff and had 
denied that ” , , , 

A party may call evidenco to show that a witness on the other side has 
given bis evidence in the particular case from some corrupt or indirect motive, 
as bubery malice or revenge or Ins given it under the influence of some bias 
in favour of or ngmnst, one of the parties whereby suspicion is cast on Iho 
honesty of his evidence Thus it has been decided that evidence may be called 
to prove that a witness has accepted a bribe, or h is offered to bribe others to give 
evidence ( Loid Staffords Case 7 How St Tr 1400) but not that he has been 
offered n bribe as this is of no importance if the bribe wao not accepted , in the 
words of Pollock C B ‘It is no disparagement to a man that a bribe is offered 
to him, it may be a disparagement to the person who makes the offer ( Ut 
Gfnl v Hitchcock 1 Ex 91 103) But a mere attempt by a witness to di suade 
another from giving evidence on the other side does not come within the rule 
Hants v Tippet 2 Camp 637, Wills Ei 2nd Ed p 337 

The distinction made between cases coming within the se tion and those 
within Exception 2 is exemplified in Penan s case R v 1 ewui, 2 Camp 638 n 
« One Yewm was indicted for stealing wheat The principal witne&s against him 
was a boy of tho name of Thomas Ins apprentice LaunenceJ allowed the 
prisoner s Counsel to a^k Thomas in cross examination whether hehad not been 
charged with robbing his master, and whether he had not afterwards sud he 
would be rev enged onhim and would soon fire him m Mon mouth goal * He denied 
both The prisoner s Counsel then proposed to prove, that he had been charged 
with robbing his master and had spoken the words imputed to him Laurence 
J ruled that his answer must be taken as to the former but th it, as the words 
were materia] to the guilt or innocent of the prisoner evidence might be 
adduced that they were spoken by the witness Note to Harris y Tippet - 
Camp 638 , Cun Ev 384 , B ills Ev 2nd Ed 388 

I* is allowable to ask a witness m what manner he stands affected towards 
the opposite party in the cause and whether he does not «tand in such a relation 
to that person aa is likely to affect him, r and prevent him from having 211 
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unprejudiced mind and whether he has not used expressions imputing: that he 
would be revenged on some one, or tint he could give such evidence as might 
dispose of the cause in one way or the other, and if he denies it, evidence may 
be given is to wh it he said, not with the view of having a direct effect but to 
show what is the stite of mind of that witne&s in order that the jury may 
exercise their opinion as to how far he is to be believed Alt Gen v Hitchcock, 
1 Ex 93 In an action on a promissory note (in which the deft nee appeirs to 
navqbepn that the- note was forged), the female servant of the plaintiff who wis 
one of the ittesting witnesses to the note, was ashed on cro B s examination 
whether she did not constantly sleep m the same bed with the plaintiff which 
she denied Colendge J held that a witness might be called by the defendant 
to contradict her , as the question was whether the witness had contracted such 
wlt u the plaintiff as might induce her the more readily to conspire 
with the plaintiff to support a forgery , just in the same way as if she had been 
med she was the sister or daughter of the plaintiff and had denied that 
. u ? “ the question had been whethei the witness had denied that the witness 
<w walked the streets as a common prostitute, that would have been a 
n lateral issue, and if she hid de led it she could not have been confiadictcd 
CroatV Davld ‘ 70 ^ P ° 50 » J lelhnish v Collier 15 Q B 8^3 , Russ 


154 l ho Court may, in its discretion, peinnt the poison 

Question by porty "' ho olIls a Wltueks t0 P ut an y questions 
bis own witness to him winch might he put in cioss-exami- 
nation by the adverse pai ty 

neces^ naC1 ^ e ^*8 evun »nahon of an adverse party some times becomes 
dirret ^ m ' v ^ llc ^ cl3e » it need not be conhued to the limits of the ordm iry 
As such a witness will not be disposed to stite mythmg 
desiwwl k u° 113 °PP or,ent > if he can help it it is allowable to elicit the facts 
ctttuin i U3e f e *tdtng questions In fact the examination under tho 
of ihn ritf nCe9 P ar . t ' , ^ es °f the character of a cross-examiantion Ihe relaxation 
ci'e 6 n U8U ^h carried to the extent of allowing such questions in any 
ftitn aPr8 “ l0 Witness appe ira to be gener illy hostile, whether oi not i m ces^ iry 
"ho o n ?l w ' lc “ pp or n °the was known to be hostile when called A witness 
HentoHi r ^diul gives his testimony in a manner at variance with Ins sfcato- 
wttnes> 1 ,10 f®ota mat le before trnl to the party calling him becomes a ho^tdo 
hio, on-?? 1 * , 0l, ffh not i necesaary witness, if the p irty w is justified incdlmg 
n if.' r j d°no so in good futh, he will not be bound to adlnrc to the ordi- 
"Unus vt? ° f j lrec ^ Px unination And even m tho exannn ition of a friendly 
« «? * ,e 6e ? ms to have forgotten some material point it mav bo 
° to {ns nnnd in the form of a leading question Me! ehey 5 Hi §250 

b'a own°^\ 0 8eC ^ 10n A pirtj is not bound to iccept the testimony of 

may prove Ji 6 3 i 3 correct It is very clear that a parly producing a witness 
IboiHi t| l l ® trul -h of material facts by any other competent cvidenc* even 
"t&ifthn. t of suel* testimony is to directly contruhct his own witness 
hut even n °/ 0, “ y wnen it appears that the witness was innocently mistaken, 
*"3 eiif p.,ii era p 'ideiice may collaterally have the elite t of showing that ho 
as ‘ho s. til l Ul ? WOrt of belief ” Grcenl Ev § 443 Ihisisnow recognized 
or not. h \ 11 * aw » w *thout reference to whether the party is Liken by surpn « 
which a ' w not obliged to receive as u u impeach iblo truth everythin,, 
has bivo f 4 j ncSi Previously tilled by him mij swear to If the witness 
prove tL e or mi«tnkcn m his testimony, ho (the party calling him) nay 
tu s in g Ul liy others * Tlnseonmon sense rulo lUows inirty whoso wit- 

huojdr* ?«• “oswrod many questions sati«f ictorily, and some un atis 
Pr^haxcn* 1 Unn K°^ Ior evidence better to prove the hitter 1 litre is no im 
l N.\l upon t g. EUcl1 0 ca *» It is merely that other evidence is brought for king 
the amo Particular points. It h ippens frequently that two witness* s to 
^urttnea and i * gl ' e ‘* ,m, f nr evidence as to d ite, time and place of tho 
na yet differ entirely as to the mode in which it occurred V party 
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S 154 is not hound by all tiro statements of a witness c ilftif by him if adverse, even 
though no other witnesses are called to contradict him, the paity piay rely on 
part of such testimony, although in other parts the witness denies the facts 
sought to be proved It has been well smd that, if the other rules should pre 
yail, every one would be at tho mercy of his own witness, and if the first wit 

nesa 8 ^, orn sllouItl sweir against him ho would lose the testimony of all the 

rest This would bo a perversion of justice ’ Small \ Gregory, 37 Mich 
500 Tho right to contndict tho part) ’s own witness does not extend to every 
fact testified to by the witness but is limited to those which are material to 
the issue The mistaken or false answer of a witness respecting a fact material 
to bo shown at the trial of a cause may always be contradicted by other proof 
and which may be offered by either party , but it is otherwise as to statements 
by the witness of matters merely collateral As to these the party calling tho 
witness and making the enquiry is bound Buir Jones § 857 

But the rule as regards a witness called by a party , who turns hostile is 
quite different With the permission of the Court he can be croo^ examined 

Le iding questions can be put to him and he can be impeached like witness 
called by rhe adversary The discretion of the Judge under this section is 
ab olute and not subject to review by the Appellate Court Rice v Hoitard, 16 
B D Q 681 , Pi ico v Manning, 42 Ch D 373 1 > 

English law as regards hostile witness It was an established rule of common 
law that a party should not be allowed to give general evidence to disoredit ht3 
own witness, 1 e, general evidence that lie is unworthy of belief on his oath 
By calling a witness a party represents him to the Court as worthy of credit or 
at least not so infamous as to be wholly unworthy of it, and if he afterwards 
attick his general character for veracity, this is not only inalafides towards the 
tribunal, but, sty the book* it “would enable the party to destroy tho witness 
if he spoke against him, and to make him a good witness if he spoke for him 
with the means in his hand of destroying his credit if he spoke against him" 

B N P 297, 2 Phill Ei 525 10th Ed, Best Ev § 645 A party might 
however, discredit his own. witness collati rally by adducing evidence to show 
that the evidence which he give was untrue in fact 2 Phill Ev 10th Ed 526 
This does not raise tho slightest presumption of mala fules , and it would bo in 
tho highest degree unjust and absurd if parties were bound by he unfavourable 
•statements of witnesses with whom they may have no privity, and who are 
frequently called by them from pure necessity But whether it was competent 
for a party to show that his own witness had made statements out of Cour 111 
con«i*;tent with the evidence which he had given in it was mi unsettled point , 
on which however tho weight of authority was 111 favour of tho negative ; 

Taylor 1st Rd § 1019 2 Phill Ev 528 Melhmsh v Collier 15 Q. B 878 On 
the one h ind it was urged that this falls within the principle of the genera' 

rule, that a party must not be allowed directly to discredit his own witness 

Pit <C im Ev 904 th it to admit proof of contradictory statements would 
tend to multiply is-ues that it would enable a party to get the naked 
statement of a witness before tho jury operating m fact as sub tantivo 
evidence (Taylor Ev § 1048 1st Ed) that there would bo some danger of 
collusion and di honest contrivance in ns much as a witness might be induced 
to make a statement out of Court, for the purpose of its being reserved and 1 
aftrrw trds used to contndict him , and that the jury might regard such a state 
men t as substantive evidence in the ciuse ^[oreovor tho use of oaths aim t 

other sanctions of truth is to extract facts which parties might be willing to 1 

concede and tho allowing a witness to he thus contruhcted holds out ft» Ji 

ducctmnt to him to maintain by perjury m Court any false and hasty statements \ 

ho may 1 avo made out of it Best Ev § 615 The following reasoning \ 

put forward on the other side * It may be argued tho evidence is not open t I 

the objection that the party would thus discredit his own witness by gener ^ t 
testimony that although a party who calls a person of bad character as wiine®* , t, 
knowing him to bo such ought not to be allowed to defeat hi-* te tj ,n ? j | q 

because it turns out unfavourable to him h) direct proof of general f * 

character jrtt it is only just tbit he should bo permitted to show n be c V 
ijiat the evidence has udu.n bun by surprise, and u contrary to tho examui at ? 1 

* 
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of the witness, preparatory to the trml, tint this course is necessiry, as a security 
against the contrivance of an artful witness who otherwise might recoin 
mend aim self to a opposite p irt> by the promise of f uourable evnlenu (being 
really m the interest of the partj), and afterwards by hostile evidence ruin his 
cause, that the rule with the above exception as to offering contradictory 
evidence ought to be the same, whethei the witness i^ called bj the one party 
or the other , and that tho dinger of the jury’s treating the contradictory matter 
•is substantive testimony is the same in both cases , that, as to the supposed 
aanger of collusion it is extiemely improbable, ind would be easily detected 
t may be further remarked that this is a question m which not only the 
interests of the litigating parties are involved, but also the more important genenl 
nterests of truth, m criminal as well as m civil proceedings tint the ends of 
J » ce are best attained by allowing a free and ample scope for scrutinising 
evidence and estimating its real value , and th it m the nlnunutration ot crirm 
justice more especially, tho exclusion of the pioof of contradictory state 
enunnoht be nttended with the worst consequences Ph £ Am hv 905 
... ln this stale of the liw tho 17 A 18 Viet C 125, s 22, was pa sed, — which 
il’lT e applicable only to Civil Courts, but h is since been extended (.8 
other* C i sa ^ to all Courts of judiciture as well cinmnal as ill 
heir ’ 10 J * P er:50n8 having, by law or by consent of p irtie*, authority to 
a n' 1 ^ examme evidence, ind which enacts that "A party producing 

charflr| Sa k L be Cowell to impeach his credit by genenl evidence of bad 
id r r> hut he may, m case the witness shall in the opinion of the Judge piove 
that i®' con .tndict him by other evidence, or, by die leave of the Judge prove 
biit bef Ina “ e at other times a statement inconsistent with his present testimony, 
8Up 6u<J h last mentioned proof can bo given, the circumstances of the 
mention .^tPinent, sufficient to designate the pirticular occasion, must be 
such stif t0 , wltneS3 and he must be asked whether or not he had made 
sense of ,/ nen k” The term adverse" m this section must be understood in the 
not mer 1 ' Tlt , nes3 exhibiting a hostile mind towards the party calling him, and 
D-riv n ln l ° e sense that his testimony turns out to be unfavour ible to that 
y ™*nough v Eudes, 5 C B N & 78b , best Ev § 645 
op^fse witness— meaning of In Dcai \ Knight, 1 F A F 453 Eat le J 
contm?,. . U l T° re S«rded a witness « id verse ’ simply because he made a statement 
Tania, I i < «o^ at Wft s colled to piove See dso Pound v Wilson 4 F dr i* 301 
mtlLf 1426 , In & enough v Eccles, 5 C B N S 786 = 28 L J C F 160 
Uufavon kt Willes JJ interpreted “adverse as hostile, in di Unction from mere 
coneidp . r h We l h 0 conditions for the uscof the term are (1) that the Judge sh ill 
"otdoo i 106 tl,e nn< l (3) that the Judge shall also give le ive, which he need 

bl Cob« n « , g,i the witne-s is hostile , Cod bum C J not iltogether assentin e 
U one wk, i* D R IP & D 70, Sir J P Wilde said An adverse witness 
give A J° does not give in evidence what the party calling him wished him lo 
Hoiva ®l llle w, tae»a is one who from the manner m which lie e ives his cvidi nu> 
v tladhl , he 18 n °t desirous of telling the truth to the Court See also Lndm tun 
c °Hhtruprl ^ ^ In Ciessicetlv Joel son 4F A F 8, CocUnun C f 
If ilson a r, J fj 8 ® * as merely different and unfavourable’ See also Pound y 
Fault ner v Prime IF and T 254, Vaitmv Ins 6m 
Howard T ■ r> ’ -Arustell v Alexander, 16 L T R N S 830 In Hut i v 
Valent in l “QBD 681 Grove and Stephen JJ treited 'mlviW' iw Mill! 
■W«e J/.,* 6 Suiendia v Ranee Dassi, 24 C W M b(il) {Hii'l), Mr, 

lt «Jad P k J f esaid “A witness is considered adverse when, in tlio opinion ol 
his iA, edr3 a hostile animus to the party callm- him mid not unfitly 
*u Colts » r* J noi V y C011 trad icts his proof, in other word‘d an II tide / rtouhllud 
““"“etinlt i.i R.1P AM 70,71 a hostile witness is one who /r»ni lire 
the truth he gives hts evidence shows thit he is not i bunon* of Ullms 
IF AF Ssi f econ dly, as Laid Campbell C J observe! In Paulknet y Jin-*** 
Pirty cullinr, jL W bena witness is treatod is bostilo and uor* rxninUuul br '** 
•UerUy to eft h*? 1 t 13 must be done to di credit the \vllin>* tin r &&& r 
, e °ther nan, °‘ ? lrt °* bis testimony ’ 1 witm nt /* p; ( | „, J 

Pat -tir 1 13 a hostile witness Parmeshuar y / oner or. Hi IwL C-" 

860 olso Fouzor v Emperor, 3 But b j 
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A lio'tilo wilnrsa iniv bo tlolincA as ono oho from tho manner la which lie 
his evidence (within winch is included tho fact that he is willing to go back 
upon previous statements by him) shows that ho is not desirous of lolling: the 
truth to the Court. Paitchanon v Emperor, A L R, J9J0 Cat 276 


Hostile witness— leading questions A pirty is not allowed to put lending 
questions to ones own witness Ixcauso the rulo provents tho supplying of sug 
gcstions of fnluo teattmonj to a witness who is disposed to take advantnge of 
Ijum He is n-sumed to he fru.mil) to tlio party putting him on the stand, but 
this is onlj a prov isional assumption , and, uccormngl), if lie turns out to be 
hostile to tho part) tho prohibition cease-*, and converse!) if on cross-cxanima 
lion by tho other part) to whom he has been assumed to bo hostile h< turns out to 
be i friuull) p irti an tho prohibition equ illy applies on crosg-ex munition Thu* 
tho test for tho prohibition of leading quest ons is ultimately and essentially in 
dependent of the superficial circumstance whether originally one pirty or the 
othi r put him on tho stand Wvjmore § 903 \h William*, arguing m Conings - 
mail s Tnal, 9 IIow , St Tr 1(27) and ‘ 1 hero is a great deil of difference, 
1 find, where )ou exammo n in m with the bmr and where )ou examine him 
against tho hiur Where )0U find it diflicult to answer, )ou will pump him with 
questions and cross-iuterro^nto him to sift out tho truth ” if D Eians to his 
Notes to Pother said i his unwillingness is commonl) to be decided by the 
Judge, iccoulmg to his impression of demeanour of tho witness, upon the trial 
I ho situ ition of tho witness, and the inducements winch he may h ive for with 
holding i fair account aro nl«o very proper circumstances to be taken into 
account m form ng bis decision A son will not bo very forward in stating 
the misconduct of his father of which ha has been tho only witness, a 
servant will not, m an action against his master, ho ver) rend) to acknowledge 
the negligence committed by himself” 

In Stale v Banner, 64 Mo 779 Appleton C J, said "If the witness is 
from any cause adverse to the party calling him, the same reason which author- 
izes and sanctions cross examination more or less rigorous, equally requires it 
when the party finds that the witness whom the necessities of his case have 
compelled him to call is adverse in feeling is reluctant to disclose what he knows, 
is e\ isive or false Important as interrogation may be if the witness is friendly, 
to remove uncertainty and indistinctness and to give fullness and clearness 
doublj important is it, if the witness be dishonest and adverse to extract from 
reluctant lips facts concealed from sympathy secreted from interest, or withheld 
from dishone ty Cross examination may be as necessary to elicit the truth 
from one s own as from one's opponent's witness So leading questions are 
allowable in case of witnesses who are hostile biassed or interested by their 
sympathies with the opponent’s cause Clarl v Saffery Ry A Moo 126 , II v 
Chapman 8 C & P 559 R v Bull, 8 C A P 745 Ohlsm v Terreto L R 
10 Ch 129 , see also Alexander v Gibson 2 Campb 556 , Bradly v Ricardo 
8 Ring 57, Fnendlauder London Assurance Co, 4 B A Ad 193 Ihis 
rule is applicable in cases of witnesses unwilling for an) other reason to tell 
all thev may know Pail in v Moon 7 C AP 409 R v Murpny 8 C A E 
306, Wigmore § 774 R v ball 8C AP 745 Putting leading questions to 
one s own witness with the permission of the Court under sg 154 and 143 of 
the Evidence Act does not amount to declanng the witness as hostile and 
cross examining him so as to preclude the party who has called him from 
rel) mg upon the evidence of that witness Per Cunning J m Bikiam Ah V 
Emperor Ind Rul (1380) Cal 386 But Lotd Wtlham * J m the same case 
said 'I desire Id add that m my opinion ss 143 and 154 of the Evidence 
Act read together do not give power to the prosecution to put leading questions 
to their own witnesses even with the assent of the Judge The meaning or 
s 154 is that they may, with the permission of the Court treat a witness a* 
hostile and cross-examine him The wording of s 154 shows that the 
Legislature did not intend to distinguish the law in this country from the wW 
which obtains in England ' 


did 


Impeaching one’s own witness In idams y Arnold 12 Mod 375, the Court 
not allow a party to impeach his own witness See also Rice v Oalpet^ 



i*RIOR SELF CONTRADICTION 


sacrificed, but I know 3 o rl» ^^V 811 , 0111 ? for t } nt re ^ on bo 
o cation L k). u . Kn ° w °* no rule of hw by which the truth is on such an 

%&•£& pjffizs' 

Labour under a data*? ° 1 Wthout knowing ho was adverse, who might 
on which comnletft r!d?n ° E me K>* °, r bo otherwise unable to male a statement 
The se S ! ? h,ln ( ca m '8 ht „ lw P'iced ’ II iqmn § 897 
b » owa mtn M /7 X,^ '!°J “i ‘i™,? ■» P’«y to impcich tho testimony of 
witness in proof nf bia*™* 8t || te ^ UyPiof Gicenlcaf “ When n party offers a 
of belief hQ^ nii IT1 pO U ^ e K hG t!l ?, reby ’ >n general. represents him as worthy 
Wing thus i nreE^S Uh 10 ? n0 .Y lI ‘e character of the witnesses he adduces, and 
^rwarJa tS ^mn™! ^ to lll ° 9° utl ' ll “ kw ™« '*>< P<=™>'t «■» party 
Dub answer tn fh .on 1 1 161 * gen .®r n A reputation for truth” Greenl hv §443 
>n fairness C to bo allowed' S kI° 1 M be t!m lh ® supposed guarantee ought not 
nntru^wortlnnesR IflSJ!?. I? b r ,‘ en a par * y ^ hen ho has discovered the witness’s 


^trustworthiness , en a pnr ‘ y * l,cn bo ln8 discovered the witness's 

factory aSw« woidd ?^\T S * h !i m on stand Another and more satis 
Ending the Liin. 0 tnt tbo e " (ls of trutl1 **« not to be subserved by 
Court oRi2 fl TS« ul ~fr vouchings, and that ,t is the business 
tU)I >. Whatover foolish’ ln mere 8elf re3 P ect > t0 seel all sources of correct informa- 


t W charac ter^n < ? 6 » pa *i y ^ oea k ? ow » and much less does he guarautee, 
in u Amenca US T V ° rth R neS3 ° f tbe Wltne83 called b > him Chtef Justice 


“But does common 


4%, in 11 A m „ trustworthiness of the witness called b> 

«P?nimc8 ahow thi? Revlew ’, P 2 « "™te “ — w., 

7 a party it V* m V le gI , ve . n f,lcfc “at i witness is brought into Court 
l W character ,« Sl ,„u ,, ‘ nferre a that he not only Inows his char icter but also 
We not mado to n3Lf hat *i ln S ene r 1 ,' ho 13 worthy of belief? Witnesses 
f x \ properly be raUnA !* not b ? h ° nest peo P l ? Tb e onl > witnesses who 
;5 ls * and who the™ n,™ 1 10se ) vho happen to have knowledge of relevant 

the events which b ° 13 pre determined by the history and course of 

material facta i n t0 come , utuler examination J he witnesses to the 

l “ 0 facts an( ] ~ s P ut e are such persons as happen to have been cognizaut of 
Point of f ac |- t . JV® 6 8 “ , 'h mi the par les have selected at thtir pleasure In 
? l tnesaes simnlv .“bstantwlljr truo t h' lt Parties call particular persons as 
Wsmt wS f y m beC \ Uae they «re obliged to and cm cill no others If a 
^ateriala — facts and „ f lUre and , the Party bringing it could select his 
l '" responsible fo? t },«iS. eSS ^~ , f th l re m,ght b ? some P r °P rte ty in holding 
** control, his r„ Q „ l “ cter _°f these materials, but as both aro beyond 
jjJ 10 into the Conn £?m S iu' \ ty ^ or tbeir character is out of the question He 
r l ?»iore§ 89 g qpn th . e r b e st materials he can get to male out his case ’ 
Jjf wisely 0 ,, ±° U f l ‘ llsh v, Collier, 19 L J Q B 193 So the Indian 
chon a p 0rso J, ep ^ed from the rule of English law and under this 
Questions to show ^ a ^ije, 3 V nay Wltb 4 he permission of the Court ask 

P ri0r . * 0W ht8 general bad character Cun Ev 384 
Wtrahzea the i P . arfcy,s °, W11 witness Prior self contradiction 

wcorre CtmIjot h“ “ent on the stand, by showing that the witness cannot 
inj, Jailer, and t3 an J 13 , a3 llkely to ba wton ff m tb e latter as m 

nee?f es . a PossibdaJ more> llis certain error in this one respect 
n *e*ar a , fJJ lty °f error upon other points But what is not to be 
170 001 11113 cr ror « any reflection upon the witness s 
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S 154 character, nor indeed upon any specific testimonial quality The implication 
is merely that in soino respect his testimonial capacity is capable of error, 
— porhapa in his observation, perhaps m his memory, perhaps through bias or 
corruption perhaps through a dishonest disposition, but not definitely in sny 
one of these qualities So the principle of the rule forbidding the impeach 
ment of one’s own witness docs not extend its prohibition to this sort of eVi 
donee The policy of protecting the Witness, subjectively, agniist the fear of 
being abused and held up to disgrace in case he should disappoint the expecta 
(ions of the party calling him obviously can not regard the exposure of a self 
Contradiction ns a legitimate reason for such nporohension on the part of the 
witness Wiqmoic § 902 , soo also Parmeshnar v Enweror 94 Ind Cas 70o= 
A I XI 1926 Pat 316, 

Calling the other party as a witness If there is any situation in which 
semblance of reason disappeirs ior the application of the rule against impeaching 
one’s own witness, it is when the opposing party is himself called by the first 
party, and is Sought to be compelled to disclose under oath fjhat truth which he 
knows but is naturdly unwilling to make known To say that the first party 
guarantees the opponent’s credibility is to mock him with a false formula he 
hopes that the opponent will speak truly, but he equally perceives the possibill 
ties of the contrary, and he no more guarantees the other’s credibility than he 
guarantees the truth of the other a case and the falsity of his own Wigmore 
§ 916 But it is not only illegal but improper and unfair for Courts to permit 
the defendant at the very outset of the case, to be put in the witness box 
nominally as plaintiff’s witness to be cross examined in the presence and hearing 
of the plaintiff, before the plaintiff is even called upon to go into the box and 
tell his own story Max Mink v Shankar Das 16 P W R 1908 But in ca«es 
where a plaintiff was compelled to call a defendant he should be allowed to 
cross examine him Any refusal on the part of Court to allow such cross 
examination would cause miscarriage of ju tice Radhajeebun v Taramonee 12 
MIA 380 (393) This case was explained and distinguished by MookerjeeJ 
in Luchiramy Radhacliaian, 34 C L J 107 His Lordship observed r ‘In 
support of this position he placed reliance upon the decision of the Judicial 
Committee in Radhajeebun v Taramonee, 12 M I A 380 = 2 B L R 79 P C = 
11 W R P C 31 That decision is of no assistance to the appellant There 
the witnesses summoned for the plaintiff (except one) did not appear The 
plaintiff thereupon filed a petition praying that the case might be decided by his 
summoning the defendant in person and taking bis deposition The defendant 
was accordingly summoned and was asked by the Court whether the money 
Claimed by the plaintiff it as justly due from hi in or not The defendant ans 
wered that he was not liable for the claim The plaintiff then submitted that he 
had not intended to abide by the answer of the defendant and asked leave to 
cross examine him The trial Judge refused to put any further questions to the 
defend int or to allow any to be put on behalf of the plaintiff and dismissed the 
suit On appeal to this Court Morgan and Pandit JJ expressed their dis- 
approval of the course adopted by the trial Judge, and when the case went up to 
the Judici il Committee their Lordsh'ps fully concurred m the propriety of that 
censure This is clearly no authority for the proposition that if the plaintiff 
calls the defendant as a witne&s, ho is entitled to cross examine him as a matter 
of right in the case before the Judicial Committee the defendant was treated as 
n witness called by the Court If the contention of the appellants were to 
prevent it would involve in substance an approval of the procedure condemned 
In emphatic terms by the Judicial Committee in two recent cases. In Kishon 
Laly Chum Lai, mi A 9=81 A 116 = 13 OWN 370=9 C L. J 
Lord Ail mson observed as follows It would appear from the judgment of the 
High Court that in India it is one of the artifices of a weak and somewhat 
petty kind of advocacy for each litigant to cause Ins opponent to be summoned f 
os n witness, with the design that each party shall he bound to produce the i 
opponent so summoned as wituesse a and thus give the Counsel for each litigant j 
the opportunity of cross examining his own client It is a function which their 
Lordships cinnot help thinking all judicial tribunals ought to set themsem 3 • 
to render as abortive as it is objectionable It ought never to bo permitted W 
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die result to embarrass judicial investigation as it has done in this instance 
Keterence ma> also be made in this connection to the decision of the Judicial 
Ummutee m Lai Kocr v Chiranji Lai, L R 37 1 A 1=32 A 104 = 14 C W 
N -85, qe o “ko v Palpaya, 1913 M W N 838, In ie Rangasuami 

Iyengcr, 1013 M W N 093 The matter must plainly be decided under 
section 4 of the Indian Evidence Act which gives the Court a discretion to 
permit the person who calls a witness to put an) question to him which might 
he put in cross-examination by the adverse party The rule recognized in 
Saffcry R A W 12G and Boston v Careu R A M 127, namely, 
c when the witness stands in a situation which naturally makes him 
itof! 13 , party who de 0 trp3 his testimon) as foresample when a 

J s called as the plaintiffs witness, the party calling the witness 
i led to cross-examine him, cannot be held applicable m this country 
i P rovisl ons of section 154 of the Indian Evidence Act Indeed, 
a , n i' lt ns ^ een in later cases that the situation in which 

witnoca 658 s ^ a J 1 ” 3 towards either party does not give the party calling the 
suoh a to cross examine him, unless the witness s evidence be of 

as to make it appear that the witness is unwilling to tell the 
' . l ,,v H 00 "} 7 C A>P 408, R v Balt 8 C A P 745, and it now 
cannm L- t0 f 0 fettled law in England that a party when called by his opponent 
tmn be treited as hostile, the matter being solely in the diecre 

ber tint n ^ 0urt , ^ r , WG v Manning, 42 Ch D 373 We must further remem- 


^3 been defined as one who from the manner m which he 
Court ® vic *cnce shows that he is not desirous of telling the truth to the 
786 «?»r j v Cole *' L R 1 p <^ D 70, Qrenough v Eccles, 5 C B N S 
tZ V Ham Dost, 47 C 1043=32 C L I 34 See also Kommi 

m v Kx,l 9 Empeior, 92 I n d Cas 814 

must '"tncases To_ prove a document one of the attesting witnesses 

Hence . t ™ This is specially necessary tn the ca«e of a Will ( Vide s 68) 
nentof tL l ?u C M nce ^ , l ‘ m no rulo prevents their impeachment by the propo 
Moa t ^ . Bichaidson v Allan 2 Stark 335, Bo tv man v Bowman 2 

C J aaid«r i * Jackson v Thommasson, 1 B AS 745,747 , Cockbwn 
aQ d consA, 1 , ow °* no authority that a part) who claims under a Will, 
theeventn# ” « com P eR ed to call the attesting witnesses to it, cannot in 

113 for inti ° ne i l " em u,s P r ovmg the Will give evidence to discredit him, 
See also r rt »» n<?0 lowing that he has been corrupted by the heir-at law ” 
13 But , c V 241 L R 839, Phillips v Davies, 1907, Times, Dec 
UooUnee ? J“ r ?Av v Eance Dassi 24 C W N 860=47 C 1043, Mr Justice 
the cross-eT , 6 f e K ret to observe that the examination in chief as also 
^tonly were conducted m a manner open to grave objection 

to shake tluf the Proceedings unduly prolonged, some times b) an attempt 
in Violation lt a witness by introduction of evidence to contradict him 

leading Qll J?/ ta ° Provisions of section 153 of the Indian Evidence Act, but 
Provisions nf m 3 , Were P ufc m examination jn chief in contravention of other 
pounder , I* has been maintained before us that as the pro 

afteatine 0D11 S etl under section 68 of the Indian Evidenq Act to call the 
called by ik eS p t0 tae Will, such witness should be treated as a witness 
l b® party ciUn K° Urt ? n( ^ bable to be cross-examined, as a matter of right, by 
Action loi offi, 111 ? 1 a onr °P ini on this contention cannot be upheld under 
^ l& cretion Der i ,<ln idence Act which provides that the Couit may, in its 
which might | ' 11 the P era °n who calls a witness to put any questions to him 
mis recp ec \ n P ut ,n -cross examination by the adverse party There is in 
a . Partv ,«/ st , lnctl0n on princiole between an attesting witness whom 


, Firiy 1S .1, piiiiuipic Denvccn mi uueauug nuum 

choice, but thfl r 6(1 caR an d ftn y other witness whom he ma) cite of his own 
Persuaded m th ° U # t ma *» in the exercise of its di«cretion, be more easdy 
Indian R Vl do , mer case than m the latter In view of the provision of 
c^Qn, in this U6n ^ 156 * ct » 11 ls thus plain that there is no room for the appli 
t 'bt. 4, u 0 t rj ? 1 0u ?V* °f the view taken in the ease of Bowman v Bowman, 
' K [ p iL \r 7 n° U v Thomason 1 B A S 747, and Coles y Coles, 
13 compelled to nil i tIiat a. necessar) witness that is, one whom a party 
an and who may therefore be considered rather the witness 
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S* 155* cross examined implies an admission by the cross examiner that all the witness’s 
statements are falsehoods The correct view was in my opinion expresedm 
Jchanqny Emperor, 10G In cl Caa 100=29 Bom L R 996= A I R 1927 Boro 
501 More over the opinion of Lord Campbell have ne\er been followed in 
England and the English Law upon which the Indian Evidence Act is founded 
n M Par -i) stated by Tmdal C J m B) adley y Ricardo, 8 Bing 57 = 1 h J 0/ 
1" 36 bhoiaiSaov Emperor, A I R 1930 Pat 250=11 P L T 148 But 
m a very recent case the Calcutta High Court took a different view Ranchanon- 
\ Emperor, AIR 1930 Cal 276 a 

155 The ci edit of a witness may be impeached m the 
T , , following ways by the adverse party, or, 

of “K B cred with the consent of the Court, by the 

« party who Calls him — 

(1) by the evidence of persons who testify that they, 

from their knowledge of the witness, believe 
him to be unworthy of ci edit , 

(2) by pioof that the witness has been bnbed, oi has 

accepted-** the offei of a bribe or has received 
any other corrupt inducement to give his evi 
dence , 

(3) by proof of foiraer statements inconsistent with 

any part of his evidence which is liable to be 
conti adicted , 

(4) when a man is piosecuted for rape oi an attempt to 

ravish, it may be shown that the prosecutrix was 
of generally immoial character 

Explanation — A witness declaring anothei witness to bo 
unworthy of credit may not upon his examination-in chief, 
give leasons for his belief, but he may be asked his reasons 
m cioss-examination, and the answeis which he gives cannot 
be contradicted, though if they are false, he may afterwaids 
be chai ged with giving false evidence 
Illusti ations 

(а) A sues B for the price of goods sold am] delivered to B G says that 
A delivered the goods to B 

Evidence is offered to show that, on a previous occasion, ho said that ho 
had not delivered tho goods to B 

Tho evidence is admissible 

(б) A is indicted for the murder of B 

Csa>s that B when d>ing, declared that A had given B the wound of 
which lie died . 

Evidence is offered to show that, on a previous occasion, C said that too 
wound uas not given b> A or in bis presence 

Tho evidence s admissible 

Scope of tho section. Besides being ashed questions tending to discredit 
a witness nnj be discredited b) the evidence of other persons to tho effect 
that (1) thev from their knowledge of the witness, believe him to bo unworthy 
of credit, (2) that tho witne s bos been bribed or has accepted tho ofllr of a 

*Thia wotA “ accepted* in s 155 p«a (Z) w \» feubsUhited (or the 

word ' bad” b> tho In ban Lvidcnco Act Amendment Act (IS of 1872) a IL 
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bribe ,(3) that he has on former occasions made statements inconsistent with 
evidence, and (4), in prosecutions for rapo or attemtps to rape m 
which the prosecutrix is a witness, that shawas of goner illy immoral character 
a a ab ° V0 fac r ts , ma >' be proved by tho pirtj cross examining a witness 
and, with the consent of the Court, by tho party who calls him Here, a»ain, 
precauUons are taken to prevent the Court going into relevant controversy by 
ml f0 S W ‘ n f Tale , Where a witness states thit he believes another to be 
"I ot he may not, in his exumnation in chief, be iskcd his 

reasons tor so believing, but in cross-examination he may be asked for his 
reasons and his nn ? Wt f* to 3UC h questions cannot be contradicted , though of 
j y ra W/ender hnn subsequently liable to a prosecution for giving 
wue enden ce It is clear that but for some such rule, there might be a pitched 
°\ e f the character of every witness, and that suits would be 
mAiSS m r Jrm,nab i e ^ U \ l ^7 Cross examination is by no means the only 
aIwawT k 1,np eaclung the credit of a witness What he states us fact may 
mriJ t * 1 fPf| 0vc U by other independent witnesses Generally speaking a 
of tr»t£ ann °i l L Scre ^ lfc . bls own w,tnes He puts him forward as the witness 
j.l * boi !{?h ^he story he tells may not be so favourable is was 
k.t p a! l * a “ or( * s no l u3 & ground for seeking to induce the Court to 
unrm »i 1 10 Wlt . ne3s 13 not worthy of ciedit Where the witness turns round 
differ i ^j rt c wbo Cl * 3 b ,m > 13 evidently hostile, or the like, the case J 9 
t r eni, and tho section provides that tho partj, with the leave of the Court, 
t0 lin P eac b *be credit of his own witnesses hort Ev 334 ‘ In 

three C0I i nt ? r P roofs and cross-examination, ’ says Hr Best , " there are 
(1) Bv o-i„ 0f , r0Wln £ discredit on the testimony of an adversary s witness 
of j Vlllence , 0 f bia general bad character for \encity i e the evidence 

tbouffh 0 , po l e ^at ho is m their judgment unworthy of belief, even 
limited ia„l , i , 8tate *nent on his oath And here the enquiry must be 
should u i” jj know of his general character, on which done judgment 
hehadon f l0Ullde< *’ P‘ lrtlcu ^ ar facts cinnot be gone into , (2) By showing that 
hi S °™ er occasmns mide stitements mconsistent with the evidence lie 
oireumRto^™ w) By p r0V mg misconduct connected with proceedings or other 
mg narhpf e8 rru° w,nff *bat he does not stand indifferent between the contend- 
b<9evidpn c m nny be proved tnat a witness has been bribed to give 
he favour^ 9 ° r u 0 u i b f| b e3 t0 others to give evidence for the party whom 
thenirioV ° r l b at , be has used expressions of animosity aud revenge towards 
hegixlat! t r nS! i! nSt w boin he hears testimony etc" Best s G44 The Indnn 
that part nf ° ave a , cce P te< l the first two instances ill toto and has taken only 
to Prove niI8con( * uct which consists in taking bribery It is always admissible 
7 fl 0w c, S? 1 a witness has taken bribe to give his evidence Langhoi *s Case. 
also taken f v ^ bx Cb 91 1 he list instance is 

when iho r.-„ lr0ln l be English law but it is only applicable in a case of rape and 
Und£T eutax 13 examined 

Witness m av e . pro Vl 8l0n 8 of section 155 of the Evidence Act the credit of a 
any Part nf lm P el °hed by proof of former statements inconsistent with 
0 Kin sr„ u „ 1 , st dement which is liable to be contradicted U Po Saxng v 

i R 1927 R,lng 247 - 6 Bl,r L J e6 “ 104 1,1,1 Cas 
general bn.l u 7 Bang 247 This section does not allow evidence of witness s 
(1930) Rang pj racter 10 be brought in Mating 6 an v Empeior, Ind Rul 

clause is chiefly based on Queen v Brown, L K 10 C E 
ofter having r-iii'a ^ At fc be close of the case for the prosecution the counsel 
prove that thev ^ °?T era * witnesses to character proposed to call witnesses to 
The Court decid i d not believe the witnesses for prosecution, on their oaths, 
found guikv I, » 0n re f U91n g to receive such evidence The defendants were 
Y'sions for , a? 1 Br ® admitted to bail to appear at the next Court of Quarter 
°f the defend ort “ Bidmg of Yorkshire, to receive judgment At tho request 
l he Court of n T 1 3 C0l . ln sel, this case was submitted by the Court for the opinion of 
oounsel oue-hf f “l 11 ®! -Appeal, whether the evidence tendered by the defendants 
Martin B an j n 3 7 e been received or not The Court consisting of Kelly C B, 
^gament on u Seating and Shee JJ declining to hear any further 
£u b]ect observed that all the text-writers were agreed that the 
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S. 1 55 evidence could be given, mid that the practice w la so ancient and hitherto so uit 
doubted, that it would not be altered now unless by the authority of thelegis* 
mure So evidence in all cases is admissible to show that an opponents witness 
bears such a character and reputation that he is unworthy of belief R v Watson 
2 Stark 139 Garrow s proposed questions being 1 , * Have you the means of 
knowing what Ihegonertl chiracter of his witness was ? and ‘From such know 
ledge of his goner it character woull you believe him on his oath?’ Slausonr 
Hartsmh 4 E*p 1102 (1802), followed m II v Brown L R 1CCR10, Lord 
Ellenborouqh said ‘The question might be put in that wiy as it would then 
be open for the opposite side to ask about the means of kno'wing the witness s 
character so that it could be judged of what degree of credit was due to the 
assertion, for the means that witness then called had of informing himself and 
forming his judgmen ’ In practice the question may bo shortened thus "From 
your knowledge of the witness would you believe hi in on his oath ? Phip s 178 

In Layers Crial lb How fet Tr 253, counsel asked 'Is he a man as maybe 
believed even upon his oath, or not ? Witness "I must tell you that 1 
found him in so many mistakes about his own wife that by God I would not 
take his word fora half penny ’ So the law is that “you may ask, whether the 
witness is to be believed upon his oath which the course it law not going 

to particular facts ' Pei Loul Eldon m Anon 3 Ves A B 93 see iLo Cailos 

v BtooK lOVes Jr 49 per Lord Eldon, L C, 7? v Radge Peak Add Cis 23 2, 
McDonoughs Dial 30 How St Tr 20, fhieder's Ft ml, 30 How St Tr 214, 
Ptcton i Trial, 30 How St Fr 259, JVatmore v Did inson, 2 Ves AB 2bS 
In Sharp v Scogmg, Holt N P 541 Gibbs C J said When you endeavour 

to destroy the credit of a witness you are permitted to call after witnesses who 

know him, and ask them this genenl question would you believe such a man 
upon his oath ? See also Thi isllewood s Ttal, 33 How St Tr 842, Davidsons 
Tnal, 33 How St Tr 1440 1441, May v Brown, 3 BA Cl 12b In the last- 
named casp BayPy J, said "When the credit of a witness is objected to general 
evidence that he is not to be believed on oath is admissible , but speotho evi 
dence that nt some period he had committed a p irticuhr crime is not adm s- 
sible’ Similarly m R v Watson, 2 St irk 154=»32 How St Fr 495 Abbott J 
said ‘The usual question put for the purpose of discrediting the testimony of 
a witness is, would you believe that witness upon his oath” In the same case 
Bayleti J said "The witness may state that he is not a m in to be believed upon 
hisoith’ See also R. v Clarke, 2 Stark 241,7? v Bispham, 4 CAP 392, 

7? v Benin 5 C A P 4G8 , 7? v Nichols, 5 C A P GOO , It v Ttssmqlon, 1 Cox 
Cr 48 it v Duffy, 7 State Tr N S 79 So f tho regul ir mode is to enquire 
whether they have the means of knowing the former witness s general character 
and whether from such knowledge they would believe him on his oath ’ Phillip !) * 
Endence 1st Ed 109 Commenting on this pass ige Pi of Wigmoi e says “We 
are now in a position to understand the language of the classical treatise- 
writers of the early 1800 S In Phdlipps passage for instance, so often quoted 
in his country, he used ' genes al character * not tn the sense of ‘ reputation , but of 
general traits or nuahhes as distinguished from particular acts and from specific 
quality of credibility This is shown by a collection of the statements of other 
text writers of the time They hod two important rules in mmd (1) that you 
cannot give evidence of particular nets and (2), that (as just pointed out) you 
cannot against t, witness speak of his general qualities unless you follow it up 
with specific quality of credibility, and it was in trying to m ike this plain that 
they emyloyed the term, general character , any mean mgof ‘reputation,’ as distm 
guished from personal knowledge, w 03 far from their minds, and would hue 
been repudiated In modern practice, the ruling in R. v Ronton LAC 52th 
seems not to have been regarded as ailictmg testimony to a witness character 
and the orthodox and trailUional use of personal knowledge still obtains, both in 
practice and in law ’ IL v Brown , 10 Cox Cr 453, Wig more § 1032 

Mr Evans m his notes to Polhutr said It is mi established rule that 
witnesses examined with a view to discredit the testimony of others cinnot bo ^ 

mi in it ted to depose to particular facts of cnmin ihty but can only express thtir , 

gontnil opinion whether the party is or H not ent tied to bu believed upon his 
Oath. Vule lal Ld 11,260 bo also Hr Steidtm m hts History of Cntm«« 
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Law Vol I, at p 437 said “The witness may, however, be impeached by 
witnesses who will sweir m general terni3 that ho is not worthy of credit on 
oath 1 So the 1 iw in England nil along is that in exaimn ittou in chief evidence 
is to bo given of several trnits or qualities as distinguished fiQtn partu uhr acts 
Tha same law is laid down in this section also, as will be apparent from the 
explanation, which enjoins that in cross examination bonny be asked his reasons 
for his belief 

Estimate of a witness in another case Evidence of a particular eati 
mate formed by a Judge in another case of tho credit to bo attiched to the 
testimonj of a witness who is cross examined in n subsequent trial, is mad mis 
siblo In the mailer of Pasumaiti Jarjappa 4 C W N l>84, see also Seamen v 
Vetherclift , L R 2 P I) 53, R v Bottomhj, Times, Fob 7, 1393 Tho question 
whether a witness is entitled to credit or not must bo decided bj a Court on the 
evidence before it, and not on what another Court thought of the witness in 
another case, and therefore tho opinion of Court in another ca=:e as lo the witness 
cannot ba put in to impeach Ins credit Chandreshioar Prasad v Uishcswm 
Prasad, \ I R 1027 Pit Gl~l01Ind Cas 389=5 P 777 

Re establishment of credit ,f Where tho general reputation of a witness 
has been thus impeached, the party cilling him may re-establish his credit, by 
cross-examining the witnesses (vide Explanation), who have spoken against him 
as to the means of knowledge and grounds of thwr opinion (Mawsoa v Hail 
*«* 4 Esp 103 104,) or as to their hostile feelings tow mis the person whose 
testimony they have discredited, or as to their own character and conduct, or bv 
willing other witnesses, oithor to support the character of the fir-'t witness (/? v 
mrphif 19 How St Tr 724, 725), or to attack in their turn the general reputa 
•■on of the impeaching witnesses” Taylot § 1473 ' When B is brought 
:? rwai d to impeach A, and C to impeach B, it is obvious that not only might 
•Here be no end of this process, but the real issues of the case might be wholly 
oat sight of in a mass of testimony amounting to not much more than mutual 
verification Three courses are open to pursue first, to exclude absolutely the 
mpeachment of the character of an impeaching witness, secondly, to admit the 
mpeachment of an impeaching witness, but no more, thirdly, to admit it onlj 
o such an extent as the discretion of the trial Court deems best The pre 
Stable rule » the third ” Wvjmo> e § 895 

foundation for discrediting a witness B> the English law it is neces 
i e * ore S ,v,n g evidence for the purpose of discrediting a witness to lay i 
sJf a H 0n f° r the evidence to bo given bj the interrogation of the witness him 
38fi an< * bl3 ^ enm l This is not necessary under the present Act Gun ho 


tU J aUBe (2) -By proof that the witness has been bribed or has accepted 
r.; ufi** of a bribe etc The word "accepted was substituted by Act a v IIL 
{or 1,1 0 word 'offered” This substitution was probably made m 
-tfcordanco with the rule of law laid down m lit Gen v Hitchcock 16 L 
1** ^-1 Ex 01, where the defendant a maltster, was charged on in forma 
having used a cistern for the making of malt, without m iking an 
th*/, , er ®°f» as required by Act of Parliament A witne33, having sworn tint 
eX(M 8tera ba( l keen used, was asked if he hat! not said to one Cook that the 
dpLi.u Ce . r8 hi(l offered him £20 to say the cistern had been used , and he 
callM had made such statement lho defendants Counsel thereupon 

Thn»„ i anc l proposed to ask him whether the witness had told him so 

ice evidenfft _i n d in liidoanent said 


said 

wit- 


«r® e ,T ,den oo was disallowed Pollock G B in delivering lus judgment s 
op<u n 0 i P resen t case it would not be proved that a bribe was ottered to tno .. .. 
Tk„ Jir n °t accepted, for such a fact is clearly irrelevant to the matter in issue 
does n E er , °f n bribe is a matter of no importance, if it be not accepted for it 
i* dl8 ^ ra SO the party to whom its is ottered ’ In the siuie evse Aldcrson 
biSJ , Offer of a bribe bv a witness to another, or the f let of a bribe 
add "l 8 Unaccepted by him, tends to show that he is not impartial' Rolfe B 
■ha Ib ,® °ff« of a bribe if rejected, has no beann e upon the credit of 
' I be alteration, says Mr Justice Cunningham like several of 
«aenaments introduced bv Act XVTII of 1872, appears to have been made 
171 
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S 155 . without ittlequuto rtglnl to tho con'ulrntioiij which leO tho original Iramprt 
of tho Act to wonl it ns tuoy did ' Cun 1 e 487 Hut it must I k» admitted that 
iviuro the mint <*3 in question has incrily been of ft r<^l a bribe, no inference of 
any sort ns to tho vvitm *w 1 itimony can bo drawn tho n jection of tho bribe 
ikpnvu trio offer of nil its forco in that respect I rom tho point of view of tho 
Ptrt) offering it, of (.oureo such mi attempt at corruption is admissible against 
inm ns showing hts con ciousncss of n bid cm o, hut this involves tho necessity 
of proving tho identity of tho offer with tho party,— a matter not always 
feasible II igmore § 0t>2 

Receipt of monoy for testimony Tho witness a receipt of monoy for te ti 
mony may indicate corruption in two vviys first, from the conduct in reaiwng 
it, may bo inferred » willingness to speak fill tly , «ccondl>» from tho fact of its 
having been received or promised, may bo mferretl nn interest in favour of tho 
cause of tho giver, ju-d ns iny ftet of pecuniary interests mako prob iblo s ich a 
partiality Wtgmort § 9G1 

Clause (3) — Evidcnco of former inconsistent statement Vnlo illu tra 
tions (a) and (b) Any statement, verbal ns well as written, may bo used for 
this purposa flic witness must bo xpecificilly asked whether ho made such and 
such statements beforo ho can bo contruhctcj by thorn through another witness 
Where tho statement 19 in writing , tide ante, section 145 Norton Et, 331 
"Another thing” say s Chief Baron Gilbert “that derogates from tho credit of a 
witness is, if upon o itb ho ufhrnicd directly contrary to what ho asserts , and 
thus takes from tho witness all credibility in us much as contraries cannot be 
trua Now that which sets asido his credit and overthrows his testimony is 
tho repugnancy of Ins evidenco , if what ho says bo contradictory, that 
removes nun from all credit for things tot illy opposite cannot receive belief 
from tho attestation of any man ” Gilberts Ludence pp 147, 150 Wo 
simply set the two against each other, ncrcctva th <f both cannot b<3 correct and 
immediately concluuo that ho has erreu m ono or tho other, but without deter 
mining which one It is tho repugnancy nnu inconsi tency that demonstrates 
his error, and not tho superior credibility of tho prior statement Thus we do 
not necessarily accept Ins formor statement as replacing his present one , tho 
ono merely neutralizes tho other as a trustworthy one ” Wigmore § 1018 It is 
no violation of the Hearsay Rulo because Hearsay Rule simply forbids tho use 
of extra judicial utterances as credible testimonial assertions the prior contra 
diction is not offered as n testimonial assertion to be relied upon Ibid In itt 
Qcn v HilchcocI , 1 Ex ch 104, Atderson D said 'When the question is not 
relevant, strictly speaking to the issue but tending directly to contradict the 
witness, his answer must bo taken [although it tends *o show that ho in that 
particular instance speaks falsely, and nlthough it is (thus) not altogether nn 
material to the issue] for the sake of the genenl public convenience for great 
inconvenience would follow from a continual course of those sorts of cross- 
examinations which would let in in the case of a witness being called for the 
purpo e of contradictions ' So for reasons of auxiliary policy inconsistent 
statements on collateral matters cannot be shown, this section lays down the 
same rule In KhcuJijah v Abdool Kurreem 17 C 344 Wilson J said "1 am , 
inclined to think that in s 155 (3) of the Evidence Act the words, 'which is 
liable to be contradicted,’ mean ‘which is relevant to the issue” Now the 

S iestion is what matters are not relevant The only test in vogue that has 
e qualities of a true test — definiteness, concreteness, and case of applies 
tion — is that laid down in Allot ney General v Hitchcock, supra Could > . 

the facts, as to which the prior self contradiction ia predicated have J 

been shown in evidence for any purpose independently of the self j ^ 
contradiction?” In that case Pollock C B, said ‘My view has always ; 
been that the test whether the matter is collateral or not is this If the answer * k 
of a witness is a matter which you would be allowed on your part to piove i« ( 

evidence, if it have such a connection with the issue that you would be allowed | ( 

to give in evidence then it is a matter on which jou can contradict him ’ In * ' 

same case Alderson B said The question is this, can you ask a witness as to << 

what he is supposed to have said on a previous occasion? You may ask hnn mv / ^ 
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fact maternl to tho issue, and if he denies it you may prove that fact, as you 
are at liberty to prove any fact material to the issue ” 

Tho language of s 155 (3) of the Evidence Act is pnma facie wide enough 
to permit such questions as asking tho investigating officers if certain witnesses 
made certain statements But where the evidence has been reduced into writing 
it is undesirable to permit the putting of such questions In such a case the 
written record made bj the police officer is the onlj proper and right thing to 
prove to discredit the witnesses If police diary is used the provisions of s 145 
Evidence Act and s 102 of the Criminal Procedure Code will have to bo borne 
in mind A copy of the statement made before the police cannot be used as 
against the witness till he has been confronted with it The right procedure 
then when a prosecution witness is contradicting himself 13 to ask tho Judge to 
look into the diary and decide whether the accused person should not have a 
copy of the statement Kasln Ham v Empeior 26 A L J 130= A I R 1928 
AH 280* 109 In d Cas 120 The first information report against the accused 
is admissible under this section and may be relied on by the defenco to impeach 
Cal l ”^ >rmant ’ a credit Azimuddy v Empeior, 44 C L J 253 = A I R 1927 

Statements made by third pnrties to the police in the course of their in 
vestigation are admissible to impeach the credit under e 155 of tho Evidence 
Act provided the person who made the statement is called ns a witness Axvnuddy 
v hmpenr 44 C L J 253 — A I R 1927 Cal 17 Statements made before a 
police officer and reduced to writing are admissible in evidence under this section 
J? ®2P' tf idi lct a witness subject only to this that the provisions of section 145 of 
it tk ! dence Act had been complied with m the matter of putting specific part of 
rvj 0 ,r W ? ro t0 he relied upon, to the witness m cross examination Thomas v 
, 30 C W N 835-91 Ind Cis 801 -A I R 1925 Cal 1017, see 
■Chantar y Emperor, 3 Pat L J 568 - 4 Pat L \V 325 = 45 Ind Cas 
272=19 Cr L J 512 

m ^ 6 4\ etne nt made by a witness before a Coroner under the Coroner’s Act 
T 6 ,n evidence at the trial of the accused Emperor v Ragho 22 Bom 

Rnw r« r In( * Cas 37-27 Cr L J 1061 -A I R 1926 B 404, In re 
caflfJ 10 * ^ eir 821 AVhen the persons who made certain statements are 
evidp 3 ' V,t L e38 •-hen those statements become admissible, not as substantive 
» n tae case > * )Ut mereI y as evidence to corroborate or contradict their 


c viuof, you me 

£, j nt3 r m C° ur t Nagv 
Goundan In re, 14 L AY 6 


„ . Emperor 19 A L J 447 , see also, Malaya 

14 L AY 612 =(1921) M. W N 872 
used in state ?l ents °f witnesses examined in a judicial proceeding cannot be 
down 8n ^ su h se Quent judicial proceedings when any of the conditions laid 
be us? ? l0n the Evidence Act are wanting But such statements can 
8 1H7 » t0 contradict them under s 155 (3) or to corroborate them under 

' 01 the Act Russama v Sahib Nur, 86 P AV R 190=7 Ind Cas 505 
the crtlV 10 ? to examine a police officer for the purpose of impeaching 
bavins „ w,tnes8 who gives evidence in favour of an accused at his trial 

’uconsUi ?° Ui £ g,ven a statement to the police officer different from and 
27 A iraVm J 113 subsequent statement at the trial Emperor v Jagordeo, 

1 A 469 =A AY N 1905 64 

used ifn ( ] mer 1 s i- temenl: mfl de by two persons mplicatmg* the accused can be 
in th« 8 ( 3 ) °f the Evidence Act for discrediting their evidence given 

lUC \v xr .fi m P e,or v Cheralh 26 M 191-2 Weir 820, Uaibans v Emperor, 
U u 431=13 0 L J 445=15 Ind Cas 77, Queen Empress v SUaram, 
Writing th i; 11 a P° lice investigation where the statement is not reduced to 
made r ma y be examined to impeach the credit of a witness who 
U B If p under s 155 of the Evidence Act Reg v Ultamchand, 

‘nvestiwatio 1-0 "he recor d of statement made by witnesses during police 
m Jy J® 11 13 n °t admissible as an independent evidence But such statement 
Witno-w r? Ve(1 eit her to contradict or to corroborate tho testimony of the same 
m CoUrt - Bahauala v Empress, 17 P R. 18S6 Cr 


inter °aly lays down that the credit of a witness may be impeached 

°y proof of former statements inconsistent with any part of his 
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S 155* evidence which is liable to be contradicted, but it does not lay down the 
manner in which the former statement is to be proved The mode of proof of 
sucn a statement in writing when it is sought to be tendered in evidence for 
contradicting a witness is provided in s 145 In other words s 155 is controlled 
Lah S 491 an< ^ 18 n °^ in< kP en< k n * ^ Ooptchand v Empcroi, A I R 1930 

, a K ecpi ver appointed by the District Court sent a report to the Court, 

about -4 hours after the occurrence, to the effect that he was wrongfully confined 
and obstructed in the discharge of his duties by a number of persons it is open 
to the defence to use it under this section to impeach the credit of the recener 
Emperor v Ramchandra 55 C 879 = 111 Ind Cas 327 = A I R 1928 Cal 732 

Section of the Evidence Act remains unaffected by the latest amend 
ment of 3 162 of the Criminal Procedure Code but ss 155 and 157 are affected 
except in the only instance mentioned m the proviso of a 162, Cr Pro Code 
Emperor v Nqa Tha Din AIR 1926 Rang 116 = 4 Rang 72 = 27 Cr L J 
1061 = 5 Bur L J 30 (F B) 

Previous depositions of witnesses examined for the prosecution in a 
criminal trial can not be used to contradict what the witnesses state in their 
cross examination in the present trial Jamal v Emperor, 86 Ind Cas l f »3= ,0 6 
Cr L J 713= A I R 1925 Pat 381 

A recital as to the date of birth in a guardianship application is not by 
itself admissible in evilence but if the persons who made tho statement '3 
dead or cannot be found or had special means of knowledge it will be ndfliw 
sible If he is examined ns a witness his credit may be impeached by producing 
the •same Prohlad v Ramsaran 38 C .Ji 213 

Preliminary warning To obviate tbo objection of unfair surprise, a natural 
expedient is to ask tho witness, while on the stand under cross examination, 
whether he made the supposed contndictory statement He is thus warned that 
it will be offered against him by testimony later produced and ho may thus 
either prepare to deny it if he cl urns not to have made it or explain it, if be 
admits having made it The rule is thus stated by Abbott C J in The Queens 
Case, 2 B & B 313 “If it he intended to bring the credit of a witness into 
question by proof of an \ thing he may hove said or declared touching the cause 
the witness is fird asked upon cross-examination, whether or not he has said 
or declared that which is intended to be proved If tho witness admits the 
words or declaration'* imputed to him, the proof on the other side becomes un 
necessary and the witness hasan oppoitunity of giving such reason explanation 
or exculpation of his conduct if any there be as the particular circumstance 
of the transaction may happen to furnish , and thus the whole matter is brought 
before tho Court at one* , which in our opinion is the most convenient course. 

[If the witness denies the utterance or claims tho privilege of silence], tho proof 
in contradiction will be received at tho proper season But the possibility ih it 
tho witness may decline to answer the question affords no sufficient reason for 
not giving him the opportunity of answering and of offering such explanatory 
or exculpntory matter ns I have before alluded to So Hint if evidence of this 
sort could be adduced on tho sudden and by surprise without any previous 
intimation to tho witness or to the pirty producing him, great mju tu,o might bo 
done and one of tho great objects of the «.ourso of proceeding e^tabbihed 

in our Courts is the prevention of surprise ns f_ir ns a practicable, upon any 
person who may appear therein ’ I Vtgmore § 1025 If the previous deposition 
was intended to contradict the witness at the trnl it was contrary to principle 
to admit tho evidence in the manner adopted without hr t draw mg the attention 
of tho witness to every point upon which it was to lie used to contradict him 
If the statement was intended to corroborate the witness ns a whole, it couJi 
not have been put in cross-examination Fmptror v Lalshman Tolaram 
Bom L. R 590-31 Ind Cns 351 = lGCr L J 731 If a Magistrate finds tbit 
n witness is recorded in tho nolico investigation as having made a statement 
different from that he has made before him and he considers that the difecre* 

pane} should ho brought to light, ho ought to a^k the witness if ho has mat* 

tho statement attributed to him bv lIio police papers If ho admits it, ho *houjJ 
bo given an opportunity of explaining why the contradiction bos occurred * 
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he dunes having mido such a statement, then the statement must be duly 
proved before it can be used to impeach his credit It is not like a depo itiou 
made m the committing Aligistrite s Court which could be taken off the file 
of that Court ami brought on tho recora of the Court of Session without any 
proof because the deposition proves itself Not so a statement attributed to a 
' T '* nes ^on police papers NgaPynv Emperor 18 Cr L J 814 = 41 Iml Cia 
063*10 Bur L T 259 Under this section, a witness cannot bo contradicted 
by his previous statement if his attention has not be drawn to it as required 
by 8 145 of the said Act Ml Amir Begam v 1 It Began}, VP W E 1911=127 
P L R 1914=22 Ind Cas 861 


Proviso (4) ^ ne ^levant use is that of the character of a rape 
1 1 P Ia " ia nt for chastity The non consent of the complainant is here a material 
!?, ’ nn , < * the character of the woman as to chastitj is of considerable 
I ativo value in judging of the likelihood of that consent I Vigmoie § 62 
_u ,L v «9«n» 2 Coy Cr 115 Plait B said It is important to consider 
tjj 7 0Un £ Person m such a stlto of incapacity was likely to consent to 

miehth 0,0123 ^ t ^ 13 man because if her habit9 however irresponsible she 
eivfn 08 j WPro 00<!e nnd indecent, there nngli* be a probability of consent being 
Pirtv p ** J ur y m, Sht not think it safe to conclude that she was not willing 
Woman j nwi * evidence, therefore, of this kind will be received though tho 
cro s p*n n0t clRed fts ** witness and though if called she be not isked, on 
(/I * 'ibi 'nation, any questions tending to impeach her character for chastity 
counsel ,i?' , 2 Stark R 241 R v Cluse, Ir R 275) bat it seems tint tho 
the nnsrtn th9 , ® nco cannot go further and prove specific immoral lets with 
or u , , “ es9 ke h is first given the piosecutriv an opportunity of denv ing 
•G* ^ R n ' n8 n l fi em R v Cochcrofl 11 Cox 410 R v Mai tin 0 C A P 
"fihoueh it i{o ° lns i 2 SI A, Rob 512 It further appears I o be the 1 iw tint 
"nmorahtx .P ros ‘ 3cutr,,c nn y fie cross-examined as to pirliculnr acts of 
ehe answp ,i otaor Inen > 8 ^ e decline to answer such question md if 
Ilv PPJ 0 l fie negative witness cannot be called to contr idict lu r 

Ta>/lor 8 arc? ^° x ^0 7? v Holmes and Funiess, 41 L J 51 C 12 
character a . ? t lU3 becomes necessary to disjrinun ite between the general 

The rp-Rn lra,k * or onchnstity and the specific acts of unclnstitv Wiqmorc § 62 
Pccnl* v t i ,n ’ 1V0Ur of the above rule is thus strongly put by Strong J in 
Virtue ‘ /ac/lJf °n 3 Park Cr 398 “In any case a single aberration from 
*°ul 1 nifln° n0 T , oso general character for chastity is otherwise unimpeachable, 
r»g 0 from S0 s 'S' 11 an inference, if any, of non resistance to a brutal out 
''chled) thnt ,* 1ers ® n ( or indeed any one except hitn to whom sho has dready 
if n 11 r° ( not justify a departure from the ordinary rules of evidence 
would ho °i, Piwhml ir instances should be ndmis ible, rebutting evidence 

Occupy tl, 0 ,;‘ 0Wl 'dc, and thus there might bn one or more collatenl issues to 
if iho n T 09 i! in * divert the attention of tho jury Such would be tho evils 
°f >he intpi, j ? 0n could require previous and tnnelv notice of tho pirtmul ira 
boiico enn ' j 1 ttt tack upon the conduct of tho complainant, but ns no such 
the dniolnta 0 e,ncte( fi thero would be no means of meeting the evidence, of 
he, md ,i co !? p ' ln 10 us of the nccused, however mistaken or corrupt it might 
sacrifice,! ....a cfiincter of an innocent and greatly abused f* male mi e ht jn. 
Antral i mmoi l i onds Public justice bo defeated’ In n raj; 

'hisclaun * character of tho woman is relevant evidence ns < 

139* >7 c r L^T! * A i " !t r Eli lPi ror A 1 R 1920 0,1 320-92 


rape ca^o the 
enacted in 
Ind 


W to" D! uL!a J 2w “42 C L J 024 Tho pro cculnx niav be cross-txammcd 
Irms-Ktrans (It \ VatUr JCAP M0), in.l ns 
vt v Uart?>, e c ® nn<? ction with tho prisoner previon-ly to the alleged rape 
bhtw th ,/ , , p 502) and if she denies such connection die prisoner 

^ ^trl i r fi ecn previously connected with him IL\ Itganau, 

Jrd EJ. 052, appeared m R v Riby, IS Q B D Ibl 

*^^00 s^lor I 1 ? 11 , / n l fi° examination in-chuf a witness cannot bo ashed the 
c *i only L» | , another witness is unworthy of credit. ‘'uch quo tione 
Crwts ^xannmt, ' ed m l fi° cross-examination But it n very dangirous in 
won to uak a witness hi3 reasons for believing a vviim«s to Ijo 
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b. 156. untrustworthy IIo i<, by such ft question, enabled to state nny unfavourable 
fnct without ftnr of contmdiction Cun Ii 38 $ 

Impeaching; credit of one’s own witnesses A party is not obliged to 
ricei\o ns uminptached truth every tiling winch it witness called by him may 
swear to If b a witness 1ms been f use or mistaken in his testimony, he may 
prove tho truth by others Rioun v Helton % 1 Pick 187, 101 (Am ) Accord 
ing to English law “a party is never permitted to produce general evidence to 
in credit his own witness, for that would bo to cnnblo him to destroy the witness 
if ho spoke against him, and to make him n good witness if he spoke from him 
"*th tho meins m lus hands of destroying his credit if he spoke ngmn s t him 
Butler's Trial t at Ami Prius p 207 Put ngunst this reason it is said '(It** 
improper that) an untruth or incrtdiblo or unreliable witness bv ren a on of moral 
infirmity may not bo unmasked by any party in interest; What more absurd 
than to ask a jury to find truth upon too testimony of a witness notorious for 
not speaking tho truth, all tho while concealing from them tho fact that he i9° r 
may bo a falso witness , and how can it bo of importance to the mam purpose 
of tho trial how or by whom tho fact that tho witness is not to bo relied upon is 
mado known ? If ho bctrn}s tho part) who calls him, and falsifies m 
every stltement which ho makes, tho opposite part) will of course accept the 
treason, say nothing of impeachment, and leave tho jury no alternative but to 
find an unjust verdict upon evidence win h both the parties know to bo rankest 
perjury Certainly a rulo which may produce such a result ought to bo at once 
discarded unless it can bo shown to be of some special use in the general purposes 
of legal controversy that a Court of justice should permit such a miscarriage on 
tho merits, becauso it sees or fancies it sec* n shadow of unfairness in one of the 
parties in a mnttercollaterd to thesuitand m no way touching the justice of the case, 
is a reproach winch ought to be done away No body can profit by the rule but 
the witness and the antagonist of the party who calls him and they only by the 
defeat of the ends of justice ’ May C J in Some Rules of Evidence 11 Amen 
can Law Review p 267, Wigmore § 899 The Indian Legislature wisely 
departed from the English law and provides that a pirty may impeach the credit 
of his own witness with the consent of the Court The evidence of a witness 
who is hostile to the Crown may be impeached by reference to the police di try 
If in the course of a trial a witness is called upon and says that offence wis 
committed by an entirely different person it is only fair that the Crown should 
be allowed to use the diaries under s 155 of the Evidence Act, to disabuse the 

E ry of the effect of a wilfully false statement Ramchanla v Empeior, 3 Pat 
J 568-4 Pat. L W 325-45 Ind Cas 272 = 19 Cr L J 512 

156 When a witness whom it la intended to corro- 
Questions tending to J> 01ate S l 7 es evidence of any relevant fact, 
corroborate evidence he may be questioned as to any other cir 
of relevant fact, ad cumstances which he obscived at or near 
missible to the time or place at which such rele- 

vant fact occuned, if the Court is of opinion that such cir- 
cumstances, if proved, would coiroborate the testimony of the 
witness as to the lelevant fact which he testifies 

Slush ation 

A an accomplice, gives an account of a robbery in which be took park ' 
He describes various incidents unconnected with the robbery which occurred 
on his way to and from the place where it was committed j 

Independent evidence of these facts may be given in order to corroborate 
bis evidence a* to the robbery itself f 

Scope of the section This section provides for the admission of { ' 
deuce given for the purpose not of proving a relevant fact but of te ting 1 
witness s truthfulness There is often no better way of doing this than tv j * ’ 

I 
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ascertaining the accuracy of his evidence as to surrounding cucunistance3, S 157 
though they are not so munedutely connected with the ficts of the case as 
to be themselves irrelevant While, on the one hand, import int corroboration 
may be given in the case of a truthful witness, a valuable field for cross 
examination and exposure is offered in the ta^e of a false witness In order 
to prepare the ground of their corroboration, it is necessary to elicit the-e 
surrounding circumstances in the first instance from the witness himself, and 
for this the section makes the provision Cun Ev 388 ibis section, m 
eSect, declares evidence of certain facts to be admissible, and if it had not 
been inserted the Judge would have had to determine the relevancy of these 
facts by reference to sections 7 and li, and he might perhaps have been in- 
fluenced by the practice in England which has been against the admission of 
km e 7 uIencG Markby Eo 109, 110 Facts which tend to render more pro 
bable the truth of a witness's testimony on any material point are admissible 
“ corroboration thereof, although otherwise irrelevant to the issue and al 
though happening before the d ite of the fact to be corroborated But facts 
which are not more consistent with the truth of such testimony than the 
rerer»e are inadmissible The corroborative facts and evidence must howeier, 
be proved otherwise than by the testimony of the witness to bo corroborated, 
anil the question of their admissibility is one of law for the Judge and not one 
ct fact for the jury PIups Ev 483—3 It is not incumbent on a party to 
eive corroborative evidence of statements not challenged by the other party 
Mahomed v Will ie, 11 C W N 916 

. . ^H'oborattve evidence, meaning of The statutory definition is that cor 
noi i 7 t ? vi( ^ ence 13 additional evidence of a different character, to the sime 
calc I , tmdcrhiU defines it as additional evidence proving similar facta or fact9 
cmated to produce the same results as f lets already given in evidence i Ins 
nltho k “ etween corroborative and cumulative evidence is clearly marked, 
whpih ordl,ianl y. corroborative evidence simply means fortifying evidence, 

“ 13 evidence of different or similar facts, or additional evidence of the 
amefact Bun Jones § 8 V 6) 

1^7 I n order to corioboiate the testimony of a witness, 

Form, r statement f ar W f° rmer statement made by such witness 
juntas m iy behoved relating to the same fact at or about the 
* es timo r ° borUe 1>Uer t,me w hen the fact took place, or befoie 
fact, ° ny aa tobame an y autkoiity leg illy competent to mvestigate 
the fact may be pto\e<l 

Upsg law Facts which tend to render more prob ible the truth of a wit- 

idUiourr) lni ? n ^ on an y material point are adnn sible in corroboration thereof, 
the Gl hcrwise irrelevant to the issue and although hippemng before 
48i Blu° r ,ao fa ct to bo corroborated. Wilcox v Qodficy, i LIN S 
mft ny ij., ,) cts which are not more consistent with the truth of such te«ti- 
ne .,3 “ 10 reverse are inadmissible. Whenever the testimony of a wit- 

w *HowaM ^enged by cross-examination or otherwise, corroboration thereof 
tioa 0 { ai , 00 d 10 certain cases no verdict can bo obtained without the produo- 

K ucn evidence. I he corro bon live facts ami evidence must however bo 

t l? ,l LrWlt, ° than hy the testimony of the wi‘ncss to bo corroborated 

o Ct t * iat a witness bad mado a previous statement sindar to hia 
irorja thn m i ^° urt could always be proved to confine his testimony But after- 
cithej on t was clnn 8ed, and such evidonco is now generally inadmissible 
ro-csuhli 1 if 001 ex ' l “ 1, nation to confirm his testimony, or on re-cxanunation to 
* t atenwnL ,!,, cre d | t» when impeached by proof of a previous contridictory 
dtreuerin ^ Gipson Ei U‘)) When the witness has merely testified on 
Uo necessopl lnall i 0n » without any impeachment, proof ofreonsiatent statements is 
la >Pn»h.\th? and The witness is not helped by it , for, even if it bo an 

■worthy h\ ° r UtUrU! >t worthy stroy, it is not made more probable or more trust- 
and cum tv ? ,mm ber of repetitions of it Such evidence would bo both irrelevant 
ucr ° 0ia ° to tho tn.il, and is rejected m all Courts. 11 1 yi/iore § 1121. 



THE INDIAN EVIDENCE ACT 


i9gsJ 


S 157. Reasons of objection under English law to corroborative evidence before 
any impeachment In Elltol v Pearl, 10 Pat 139, Sion/ J said “Histesti 
mony umlir o itli is better evidence, than lua confirmatory declarations not under 
oatli , and tho repetition of Ins assertion does not cirry Ins credibility further, 
if so far us Ins oath ” Similirly m Slate v Parish, 79 N 0 612, RcadeJ said 
‘ It cm scarcely he satisfactory to any mind to say that; if n wit less testifies to 
a st dement today under oath, it strengthens the statement to prove that he 
8ud tlio sime thing yesterday when not under oath J he idei that the mere 
repetition of n story gives it any force or prove its truth is contrary to common 
observation and cxpcrionco that a f llsehood may be repeated as often as the 
truth Indeed it his never been supposed by any writer or Judge that the 
repetition hid any force ns substantive evidence to prove the f lets, but only to 
removo an imputation upon the witness If he stood before the Court un 
impeached it w is unnecessary and mischievous to encumber the Court and 
oppress the defendant with Ins garrulousness out of Court and when not on 

0 ith Wigmore § 1124 

Whether this section violates the Hearsay Rule “Though Hear&aj 
may not be allowed as direct evidence, yet it may bo in corroboration of 

1 witness s testimony to show that he nffirmed the sime thing before on 
Other occasions ind that the witness is still consistent with himself Qtlbeil 
Evidence, 68, 1*)0 In this instance the utterance is used otherwise thin as 
an assertion to be credited, and therefore the Hearsay rule is not applicable 
Wigmore § 1792 

Scope of the section This section following Act II of 1855, in oppost 
tion to the generally received rule m England, allows a witness to be corro- 
borated by proof that he h is said the same thing on a previous occasion, the 
onlyconditionbeingthathisprevious statement shall have been made either about 
the toe of the occurrence os before a competent authority Uus condition is, 
to some extent, a safeguard agunst fictitious statements designedly made to 
support subsequent evidence , but it is obvious that the corroborative value of 
such previous statement depends entirely on the circumstances of each caae, 
and that they may easily be entirely valueless As independent evidence 
of a fact statements are by section 8, relevant as conduct, if they accompany 
and explain facts other than statements The mere fact of a man having on 
a previous occasion made the same assertion adds but infinitesimally to the 
chances of its truthfulness , and Judges should distinguish it from really corro- 
borative evidence Cun Ev § 157 In lieg v Malapa, 11 B H C Rep 190, 
Namabhai llandas, J said section 157 of the Evidence Act, no doubt provides 
that any former statements nude by a witness at or about the tune when the fact 
in issue took place, or before any competent authority may be proved to corro 
borate his testimony , and accordingly the Session Judge has made use of 
Mergias statements made on diflerent occasions to his parents and to Police 
Officers shortly after the mur ler But such corroboration we think, hardly 
suffices It can scarcely be said to answer the purpose for which juries are 
advised by Judges to require th8 evidence of an accomplice to he confirmed 
From the position in which he stands it is considered unsafe to act upon his 
evidence alone Hence the rule requiring confirmation of it as to the prisoners 
guilt by some independent reliable evidence But his statement whether made 
at the trial or before the trill, and in whatever shape it comes before the Court 
is still only the statement of an accomplice and does not at all improve m value 
by repe ition The force of any corroboration by means of previous consistent 
statements must evidently depend upon the tmth of the proposition tbit he 
who is consistent deserves o be believed If that proposition be not umver alb j 

true what becomes of the virtue of previons consistent statements ? One m fl y 1 

porsistently idhere to falsehood once uttered, there is a motive for it 
should the value of such a corroboration ever come to be rated higher that i* 
now is, nothing would be ea&ier than for designing an unscrupulous persons to r 

procure the conviction of any innocent man, who might be obnoxious to theiA I 

by firot committing offences, and afterwards making statements, to differed ( 
people at different tuno3 and places, implicating those innocent men s 
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Thi3 section provides an exception to tho general rule of excluding hearsay 
evidence and in order to bring a stUcincnt within tbo ♦ xceptton, tho duty is cast 
on the prosecution to establish by clear mil uneqiuvocil evidence tho proximity 
of time between tho til mg plica of the fiet and tho making of tho statement 
J/iiMyaf Rai v Empcioi, 10 Lih L J 262=110 Ind Cis G7G = 29 Cr L J 
749=A I It. 1928 Lih Gi7 lhero is no obligUion on tho Crown to call 
witnesses who o evidence will bo merely rclev mt under s 1 j7 of tho Evidenco 
Act J Ijlhuia v tonperoi 10 Fit L f 117=3 Pit 625 = A I R 1929 Pit 
ola A statement by tho f ither in tho a iccm ition register ma lo after three 
years after the birth of the child does not s itisfy tho tt rms of s lo7 of tho Evi- 
ence Act and tho same cannot bo relied upon to prove the paternity of 
a it in a I v hnllinuml 1929 M \V N G9G A sale deed 

ateii 1910 by one N in favour of B recitcil nil the eireunist inces leading to tho 
p 11 aho eon timed a reeitil us follows —‘About a year igo I camo to 
oona and asked my uncles xml my step brothers to effect a partition and to 
ot to mo my one ninth share of our ancestral pioperty hut they refused 
giro my share ” It w 13 contended that tho rccitils m the deed were not 
‘mis ii)Io as evidenco n e mst tho uncles or cousins of N on the issue whether 
nr .f ll jV 01 ^ 1 s ' “wi of the property m 1909 is it did not como within s 157 
won lii ^ 10 p irticular statement did not come within s 157 on tho 

hia n<i , nt 1,1 was not mndo it or ibout the tnno of Ns alleged interview with 
ofUia" i ln but ^ ,0 was adnuwblo in evidence is corrobor ition 
fail, , evi< * enco ,fi'ven by N and his witnesses upon other material matters 
,,n $ ur ?° 56 1 A 316 =>53 B 699*31 Bom L R 1030-27 A L J 
iiMl-33 C W N G006 

officer Ctl °. D a t0 ^ Criminal Procedure Code lcivo no doubt that Police 
Grtminaip i 10 ‘nvcatigito m oflenco aro the Police ofheors leferred to in the 
the limn t°.L V re Bode * c > the st ition House officer or his superior officer within 
D ' C3 01 1116 local are i of this jurisdiction Therefore an inspector of the C I 
so hu l'i nok ono suc h oncers is not ‘leg illy competent to investigate ’ and 
to in™ » CI l oe 13 not “ffinissiblo under s 157 of the Evidence Act ihe power 
Wmoetpntf 0 must bo g>ven to him by 1 iw Whether any authority is legally 
tmesiinn r u, vestigate the f let or not is not a question of f ict or a mixed 
^suonof factor hw King Emperor v Nilafanla, 1912 M W N 207=. 13 
840 nl ? 0j “ 22 M L J 400-11 M L 1’ Sup 1-35 M >47 = 14 Ind Cu 5 
Place t e e j ^ ect anc ^ el ^ ect °f section 28S of tho Crmim il Procedure Code is to 
the dpp 0 q t Ue ^° altl0n m l ^ c COin mittal enquiry on exactly the same footing is 
meaning of )n m Jr® Sessions Court Such deposition is testimony within the 
witness 0 dn 8 ok ffi° Evidence Act, while a prior st itement by tho 

boru» ir„ n S the police mvestig ition is admissible m evidence to corro*- 
L J mi t Chnnd v Tha 0,010,1 r * Bah 324 = 82 Ind Cus 129 = 25 Cr 
the bounda An possession of lind if tbe opposite party disputes 

“ u h .",' i m suit, it is open to the pi nn iff to produce the 
boundaries of tfif l i° nai »bboun.igliuds in which there is recit il ns to particular 
the plaintiff's - 1 i ° , in suit, ind such documents will be admissible to prove 
ar e examin 1 11 6 1 P er 3ons in whoso fivour tho documents are executed 
Ranailni » in admit the correctness of the bound iries Mohvn Ckandta v 
Abs R 1930 Ca1 311 “33 C W N 1193 
first informal? °* 8ubstanti ve evidence In the absence of substintivo evidence, 
live eviden re ^ rt arid other reports by witness cannot be used as corrobora 
original comnT C0 " set iutntly, where a piosecution witness has gone back on the 
as cormh “ P niIlt aide to the police tbo previous st itement carinok be used 
J&Wg 205 ] lVo evidence Empetor v Ayo Hiding , 6 R 481 — A I R 1928 
Evidence Ael ?f »if r foments cannot be let m Under section 157 of the Inaian 
toil which m * ^ re 13 nothing in the deposition of tho witness in tho present 
R' n peror lop 1 ’ r “ Q corrobor ited by the eirber statements Kfujuuddm v 
statements r P “ 509 Entries m tho police dunes and the compl unant s 

e NJenci> SSStyto ’ invest, -ition commenced cannot be substantive 

Tua e fo?l laUa v Government, 3 Jlys LJ 237 
13 admissible jh COrr °fi°rative evidence Befoie conoborativo evidence 
‘ las evidence souglit to be corroborated mud b ivo been given 
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an bo used ns corroboration under s 157 of the Evidence Act, provided the 
ipr,on who made the statement is called as n witness Axvnuddy \ Emperor, 
11C L J 253* A I R 1927 Cal 17 Statements made bj a witness to the 
)olice are relevant onlj for the puipo&e of contridicting his testimony and the 
statements made to the Deputy Commissioner and to the committing Magistrate 
>nly for the purpo e of contradicting or corroborating that te timony These 
tatements cannot be treated as substantive evidence 'ike the stiternent=> made 
bj a witness at the trial It is impossible to place any reliance on the statement 
of a witness at the trial when it is in hopeless conflict with her previous state- 
ments Itamlaran v Empeior, 7 Lah L J 371 = 20 PLR 659= \ 1 R 
192a Lah 483 Oral accounts of statements made by witnesses to the police in 
the course of an investigation under s 151 Cr Pro Code are admissible under 
-cclion 1)7 of the Evidence Act to corroborate the statements of those witnesses 
at the trial, although the written records of such statements aie rendered iu 
admissible under s 1G2 of the Code of Criminal Procedure Baladco v 
Emperor, G P it L J 241=2 Pit L T 565 = 61 Ind Cas 785 = 22 Cr L J 
423 Statements of witnesses made to the police should not bp u^ed to corro 
borate them except in very special circumstances Rain Chanter v Emperor, 
4PatL \y 325=3 Pit L J 568 = 45 Ind Gas 272 = 19 Cr L J 512 


Whether this section is affected by s 162 Section 157 of the Evidence 
Act is affected by s 162 of the Criminal Piooedure Code so far as statements to 
the Police taken under s 161 whether oial or recorded are concerned Fmpeiorv 
A?«* Hia Dm 4 Rang 72 = 96 Ind, Cas 145=27 Cr L T 881-5 Bur L J 30 
•A. I R 1926 R-uis 110 (F B) Tho main object of the leguhture men 
acting this section was to prohibit the use of tho statements of prosecution 
witnesses as corroborative undei s 157 of the Evidence Act Jaqictt Djutniu v 
?’ Wor 5 P»t 63 = 93 Ind Cas 831 = 7 Pat I J 396=27 Cr L J 484 = A 
1 K 19’6Ptt 232 The general rule laid down in section 157, Evidence Act, 
n controlled by the special provisions contained in 8 162 of the Criminal 
i rocedure Code Not only is tho record of the statement of a witness to the 

police taken under s 16 1 excluded from evidence but even the proof of such 

statement b> oral evidence for the purpose of corroborating the proecution 
«*jtnce Jinl ha v The Cioilh. 26 P L R 304=6 Lah 171 = A I R 19- > 
The words ‘legally competent’ ins 157, Evidence Act mean lining 
P^wer under same law statutory or otherwise Section 157, Evidence Vet is 
h J 0 162 Criminal Procedure Code Emvcioi v £umo>o>mt- 
I V S®, 1 * 25 M L T 879 = (1919) M W N 199 = 50 Irnl Cis 834 =*20 Cr 

hnoxj*^’ ^ ,ts ^ on ' King Fmpcrot 7 A L J 463=6 Ind Ci» 101 per 

o! ,^ ect,on Criminal Procedure Code prohibits only tho u c e, as evidence 
mi n r ! lu, S which records the stitomonts of the witne ses made to tho invest 
at* ^ 1 0 , oificcr » th it section, so far as oral statements of the witncs es 
di )’ « not in conflict with s 157, Lvulenco Act, and tho e oral 

to corral ° t0 P ollco Olficer may be proved b> calling him as a 0 , ‘IL 0 ?!-, 
Pet i k Qnto t ] ie te timonj of the witness hhulcu v IC E , 13 C \\ N 19 
» 11 cv T ,a ( f &l sam J ,h seating in Retail v King Emperor 7 A ^ J "> b 
h R rJ' l ;35=C Ind Cas 101 Seo aLo Empetor v llanmavuft, 1C Bom 
Cas 133, Impel atnxv hjibhai, 22 B 590, Bhulai v King 
10 r 14 0 C 7 = 5 Ind Cas 357 = 11 Cr L J 117 

Iko committing Magistrate Iho effect of section 233 of 

IWc ‘* uro Code is to place the iltpo ition of a witne s before the 
*on*f^c! lsl i ritQOX ' lct U on the sune footing as the depo ition in the 
' ct and si ,fi rk 4t is* testimony * witbm the meaning of ^ 157 of the Lvidcnc 
aim made by tho witness before the investigating otbeer are 

, hxiu Wn \i°f T e Purpose of corroborating -uch tc timonj U «» »• 

the commni., ^ s, °ns Judge to believo ami act upon tho statements before 
btfon. Ki,n vP ' r V strit0 tn preference to contr ulictorj statements made 
a aL L for* »k° n lbe Srouml that the former are corroboriu i bj stateimnt 
L.J t b V, ,,Ve3tI S’ Ul nK ofheer Velhah Konc, hue, 4j M <00-43 M 

“ W 239 = 31 JI L T 1/5(11 C) 
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Aw/armcc v Hat A undo, 5C W N XVI It h doubtful whether s 13G give* 
tho Court_ nn> di^retion to allow cvuloncc to corroborate n witness to be given 
under s 1 )7, before llio witness himself h e\an>iiu J J/i J lyin\ lung Fmpcror 
“ L II It I 9 Cr LI >76 = 2 Ind Gas 3-19 Ordinarily, boforo corroborative 
evidence is nilmt aiblc, llio evidence sought to bo corroborated mu t have been 
given llio Court hw no doubt u discretion to allow evidence to be given 
under u I >7 out of tho ngular order, but such di cretion should be rarely used 
nnd only for vtry “pouitl re isons lo allow a witness to bo corroborated, 
before ho is examined, is not only inconvenient, but likely to ciuso the Jud B e 
or Jury to give unduo weight to ibo hearsay ‘•titcuunts of the corrobor iting 
witness It is not clonr that such a discretion is given b> a 13G of the Evidence 
Act Slide Am v King / mpcwi, 3 L B It 210=5 Cr L J 111 


lest identification Any Mugisii ito is competent to hold a teaf^ ideijuji 
cation and can prove tho statements made beioro him under s 157 of the 
Evidence Act oven thou 0 li ho is not empowered to ded with tho matter under 
enquiry Also s 161, Criminal Procedure Code, covers tho cine where a 
Magistrate acts under s Ia7, Lvnlonco \ct, uid records a at Uonicnt made to 
him bamiuddin v Empcior, 32 C \V N GIG=109Ind Cis 225=’ 39 Cr L J 
197=* A I R 1923 CiJ 500 Evidence of identification in tho jail c innot be 
tieuted as substantive independent cvulcnco in tho trial Such identification 
amounts to statements, either express or implied, made by certain persons whom 
they recognize as having boon concerned m a particular crime These statements 
nro not mado on o ith nnd no made in tho course of extrajudicial proceedings 
When the persons who mulo thoso statements arc called as witnesses, then 
those statements become ulimsaiblc, not as subatnn live evidence in tho cis^ but 
merely ns ovidenco to corroborate or contr idict his statements in Court When, 
such a person states in Court that ho can identify no one there is obviously 
nothing to corroborate ind so tho evidence of identification in the jail is not 
admissible Nagina v Empcior, 19 A L J 917 Tor cojroborating a witness nis 
statement before competent police officer at tho identification par ufe held by tnc 
police in the course of the investigation may bo proved by oral evidence though 
the written recoid ot the s( itemcnt is not adnn sibie Empcior v tVaiuduadm 
AIR 1930 Bom 153 = 32 Bom L R 327 

First information report The first information report against the accused 
is admissible under s 137 of the Evidence Act to oorroboiate prosecuton case 
Azimudcb) \ Empeiur, 41 0 L J 25o = A I R 1927 Cal 17, Chogatla v 

Emperor 91 Ind Gi= 097 = 27 Cr L J 121 = A. I R 1320 Lah 179 bection 

151 of the Ctiminal Proceduio Code clearly contemplates the first infoumtion 
received to be recoided and not a statement made by a witness during invest! 

gation after the bub Inspector has actually arrived on the scene and himself 

seen what has happened lechmcally speaking it may b» conceded thit a 
first information report t then down by a police officer amounts to an entry w 
an official record, stating a fact in issue or relevant fact, and made by a public 
servant m the discharge of his official duty and m the performance of a dutj 
specially enjoined by law under which such recoid is kept But that would 
simply make it a lelevant f ict A report ot the commission of an offence mid® 
at a police st ition or even the deposition of a witness previously made would 
be admissible for the purpose of corioboralmg him or of throwing doubt on h* s 
statement in Court but \vould be inadmissible for the purpose of proving the 
facts stated in it is correct Chittoi Sinqh v Emperoi , 47A 2SU = 23A E J 
14=8o Ind Gas 6o0 Ihe first information report although a document of 
great impoitance is not a piec>. of substantive evidence, and can be used only 
as a previous statement admissible to corrobor ite or contradict the author of j* 
and lor no other purpose In re Sankai ahnqa Fheian, Ind Rul (1910) Mad 
G98 see also Antar Singh v Emperor 21 Ind Cas 882 = 17 C W N 12.13=* 1* 

Cr L J 642 Azimuddy v Empcior 99 Ind Cis 227 = 44 0 L J 2o3=*A.j- 
R 1927 CU 17=28 Cr L J 237 , Sankarhnqa v Empeior, AIR- 1930 \M“ 
632=53 M L J 397 




Statements made to police by third parties in the course of investigate 3 
statements made by third parties to the police in the course of their inveatigih° n 


DEPOSITION BEFORE COMMITTING MAGISTRATE 


1371 


can be Used is corroboration under 3 157 of the Evidence Act, provided the 
per-on who made the statement is called 09 a witness Aztmuddij \ Emperor, 
44 0 L J 2j 3=A I R 1027 Cil 17 Statements made by a witness to the 
police are relevant only for the purpose of con ti idicting his testimony ind the 
statements made to the Deputy Commissioner and to the committing Magistrate 
only tor the purpo e of contradicting or corroborating that testimony Ihese 
statements cannot be treated as substantive evidence ’*he the statements miue 
by a witness at the trial It i® impossible to place any reliance on the statement 
of a witne s at the trial w cn it is in hopeless conflict with her prev ioua state 
ments Ramlaran v Empeior 7 Lah L T 371 = 26 P L R 6o9 = A I R 
UP*) Lah 483 Oral accounts of statements mado by witnesses to the police m 
the course of an investigation under s 151 Cr Pro Code are admissible under 
cction 157 of the Evidence Act, to corroborate the statements of those witnesses 
at the trial, although the written records of such statements are rendered m 
admissible under s 162 of the Code of Criminal Procedure Baladco v 
Empeior 6 Pat L J 241 = 2 Pat L T ">65 = 61 Ind Cas 7So-22 Cr L J 
133 Statements of witnesses made to the police should not be u^etl to corro 
borate them except in very special circumstances Bam Chanter v Lmperor, 
IPatL W 325=3 Pat L J 568 = 45 Ind t\* 272=19 Cr L J 512 


Whether this section is affected by s 162 Section 157 of the Evidence 
Act is affected by s 1G3 of the Criminal Piocedure Code so far as statements to 
mo Police taken under s 161 whether oral or recorded are concerned Empeior \ 
Tha Dm 4 Ran? 72 = 96 Ind Cas 145=27 Cr L T 3St = 5 Bur L T 30 
S A.I R 1926 Rang 116 (F B) The mam object of the legislature m en 
acting this section was to prohibit the use ot the statements of prosecution 
witnesses a® corroborative undei s 157 of tho Evidence Act Jagua Dha mil y 
Em or 5 Pit 63=93 Ind Cas 834 = 7 Pat L J 396=27 Cr L 7 484 = A 
1R 1926 Pit 232 The general rule laid down m section 157, Evidence Act 
controlled by the special provisions contained in s 162 of the Criminal 
“roceuure Code Not only is the record of the statement of a witness to the 
police taken under 8 161 excluded from evidence but even the proof or such 
Hatenient by oral evidence for the purpose of corroborating the prosecution 
evidence Ralha v The C>oiui 26 P L R 304-6 Lah 171 = A I R 192o 
ab 399 The words “legally competent’ in s 157, Evidence Act mean having 
P°wer under same law statutory or otherwise Section 157, Evidence Act is 
by s 162 Criminal Procedure Code F mpeioi v Anynaranm 
‘'inn Pdloi, 25 M L T 879 = (1919)M W N 199 = 50 Ind Cas 83 4 = -°. Cr 
hioxJ > ' J ^’ ^ llslon ' King Empcroi 7 A L J 469 = 6 Ind Cas 101 per 

SecUon 1G2 Cnimnal Procedure Code prohibits only the use as evidence, 
^rjting which records the stitemcnts of the witnesses made to the invest 
a B to P°bcc officer , that section, so far as oral statements of the witnesses 
13 noli m conflict with s 157 Evidence Act and tho e oral state 
to co t0 F ollce officer may be proved by calling him as a witness wone 
Per fm b J 3nte , t J le te ^imonj of tho witnesses Bhulat v A E,i&C W_ N 
sun "MHu-tsamJ dissenting m Ruslan v King Empci oi , 7 A L J 
L.RrJ 1 ? 35 ” 6 Cas 101 See also Empeior v Hanmavtddh 10 Rom 
Wn.TrW C " 133 , Impel at r ix v Jyibhai, 22 B 59b Bhulat v Ktng 
}Cror 14 O G 7 = 5 Ind Cas 357 = 11 Cr L J 117 

the Crm^ l i 01 r, tefore committing Magistrate The effect of sfCtl ? n ' S n 3 ( , 0 f 
c QmmtUin.» n ar^ roce ^ llre Code is to place the depo ition of a witness before 
S^aio^ ! agistratc exactly on tho same footing a3 the deposition m t 

Act an4 o ., urt ^ 19 * testimony ’ within the meaning of s 157 of the Ev den 
aim sihlo 'f men L t3 made fiy the witness before the investigating officer are 
‘'‘'CttUotuiinL l t e P ur P° se of corroborating such tc timony It is in t 
commit, b ^ sSl0tls Judge to believe and act upon the statement® before 
before hi, ns \F ^VStrate m preference to contradictory statements n 

‘naJe }, f G .^ ,, on tlle ground that the former are corroborate! by statem n 

U J me mve^tig-iunjr officer Velhah Kone line, 4 o M <G0=« 

~ W 239 = 31 MLT 175(11 G) 
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S 157 What former statement can bo nven as corroborative evidence Where 
tho owm ra of the lamia ulj ici lit to tho (lisjmteil laml wirntx tin met 1 as witnesses 
in the case ami cerium douum nta t vnluiung ihnr purchased were sought to be 
let m c\ ultncc, tho documents nro atlim siblo in ordt r to corroborate tho oral 
tostimon) of (ho witnotbt a ami thnt onco ifitj uro admissible, tho Cfourt may 
look into Uuir contents ns it nut) think fit siiilo there la no provision in the 
Indian I viihnco Act winch prohibits auch a course Shed h helaluddin 7 
Ati/or Chandta, 11 C I, T 582 = 99 Lid Cns 9(J7 = A I R 1027 Gal 230 The 
trial Judgo in ntivil suit permitted an ofheer in cliargo of tho Record of Right 
proetcdings to be c illctl as tho w>ry first nitncss tnd to produce the statements 

of wittieS'CS recorded m tho<« proceedings, winch wcroe-xhibiU el notwithstanding, 
tho objection mttd m that bilmf Held that only pirts of such etitoinents, a» 
were neccv-iry to corroborate or eontnuhet tho witne ot» when they were exa 
mined in tho c l c o, could be put in through them under tho provision of s 1*>7 
Mt flahmav 1 1t Jiandt 103 Ind Ca« 870-= A I It 1927 Sind 209 A petition 
put in b) a client for uljoumment on tho ground tint her pleader could not 
npf ear on account of hatlal is admissible in evidence in proceedings under tho 
Legal Practitioners Act under s 157 of the Lvtdtncc Act in corrohor Uion of 
tho evidence which th« witness has nlrc uly given nt tho tunc, when lus atten 
tion was dircctcil to its conU nts uul when bo said tlio contents were true to his 
knowledge Empaorv Rujam, -19 C 732 = 2G C XV N 589=33 C L J 336 
Tho entries in tho di iry of a deco i ed c/iaul ulnr relating to birth and death 
nro not admissible under s 32 sub section (2) of tho 1 valence Act Where 
from tiio evidence it appears that the entries worn not rondo by tho chaukidar 
it all as ho was in illiterate person but by other persons who deposed that thej 
made tho entries at tho request of tho chaul idar Held that the entries are 
admissible m evidence under s 137 or s 139 of tho Evidence Act or possibly 
under both sections Hama hoei v Qoboidhan 1919 Pat 3)2=2 Pat L J 42 = 
37 Ind Ci« 124, Ualdciv Abbot/ Ham 12 A L J 91 >=24 Ind Cas 540 

Whero a person making a dying dccltntion chances to live, his statement 
cannot be admitted m evidence as dying declaration under s 32 of the Evidence 
Act but it may bo relied on under s 157 of the Evidence Act, to corroborate 
the testimony of the complainant when examined in the case Empetor v 
Rama, 4 Bom L R 434 

Where the question i*> whe(her a transaction is a sale or a mortgage ami 
a person oues to reduce the property on the ground that the transaction is only 
a mortgage, but the dofendf nt contends th it it is a sale, the burden oE proof 
rests on the defendant to prove the sale, at any rate in the first mstince If 
mutation of name has taken place the pt/atpamg or outerfoil of the revenue 
register of mutations if not signed by the owner of the land, is not admissible 
in evidence to prove the report of the transaction made to the headman or 
surveyor who maintains the register But if such officer is called as a witness 
and gives evidence of the terms of the report from hi*' own memory then such 
pyatpamq is admissible in order to corroborate his testimony under s. 157 
Slate Pan v Maung Po 3 L B R 250 

A statement made by a witness to a chief constable can only be used 
under s 157 of the Evidence Act to corrohor ite the evidence of the first witness 
at the trill Such a statement standing by itself cm furnish no legal basis for 
a conviction Queen Empress v Yakub, Rat U» Cr C 508 

Previous statements might be used to corroborate or contradict statements i 
made at the trial not to corroborate statements made prior to trial Empero j 

v Akbot Badu, 12 Bom L R 663=7 Ind Cas 933=11 Cr L J 54- ,s ’ j 

34 B 599 j 

A police inspector is an officer legally competent to investigate the fact ( 
under s 157 of the Evidence Act, and therefore statements made to bun by * 
approvers are admissible under that section Afuthu Kumora Sitann v Empe< S’ 
1912 M W N 549=13 Cr L J 352=14 Ind Cas 896=3511 397 <! 

Where a letter written by a witness to a third person was missing and t | J k 
witness wrote another letter to which he got a reply containing a stateinen / { 

i 
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wlnt that witness hid written previously to such person held that tho reply 
ms not admissible in evidence to corroborate the evidence of the witm Ss Held 
al o that the oral testimony of such person, if he wis altve, may be admissible 
under s lo7 Evidenco Act Evidence of the fact that a statement wv» made by 
a third person to the witness is admissible but evidence of the term-, of the 
statement is inadmissible In it Stibrahmanja, 2 Weir 823 

Deposition of a witness m the previous Sessions trial is adnus ible under 
this section Empress v IsJm Singh , 8 A G72= A W, N 18S6, 257 

A statement by a person at an inquest can only be used to conoborito or 
to contradict a subsequent statement of the same prison admissible is evidence 
nut when the subsequent statement is itself unworthy of credit it cannot b* mate 
mllv trengthened by showing that tho witness had previously (nt tho inquest) 
roade a statement partly in agt cement and pirtly m direct materi il disagreement 
win it In it Daijanna 2 Weir 821 

Under the general provision of 1 iw any body who has seen a place may 
i fxanuncil ns to what lie saw A Kanungo m iking the inquiry may O ivo his 
ueposiuon and lus report is adini sible under & 157 of the Evidence Act in order 
w corroborate lus own sworn testimony ichambit w Saiada 12 Cr L T ISO 
“12 Ind Cas 88 

It is doubtful whether a statement as to an event, m ule three days after its 
wcurrente is admissible under s 157 of the Evidence Act, to corroborate tlm 
an * r 'i^S, nn,Je J be statement Logana Fluar 6 M L 1 17=11 Or L J 

Ind Cas 700 

la The record of statements made by witnesses during a police nnestig ition 
Dnu 1 v 7 llS3, blo as an independent evidence But such statements m iy bo 
n 1 1 either to contradict or conoboi ite the testimony of the sum witm 3 
El I Empft'* 17 P R 188G Cr A statement of a rq»cd girl tint she 
jdmi iV r, P« 1 ,n answer to enquiries by persons who saw her raped is 
.1 1 n 1 157 of the Evidence Act GooiaLalv IJmpcroi 2o Cr U 

t-U=82 Ind Cis 112 


ainnouJ^ statement cannot be used as corroborative evidence This section 
the mm inv * d l <> let in statements made by some body cl&o as evidenco for 
v Ai/,... Mri cmrobor ition of a witness eximined in the ca^-e Imbica Chut an 
byS, 110 Ind Cls 521- A 1 R 1928 Cal 89J A letter written 

certain °” lcer to Ins superior ex ires mg that 1 certain person would nuke a 
temi>n , t * or n certain sum of money is not tinder s 157 properly 
Ip o» . ln £ v| denco for any purpose Dhooilal v Iloi/al Insurance Co , 6 Ring 
r if CIO J „ 377 = 12 C W N 593-103 Ind C»* 1-47C L I 350=30 
0rai:,‘‘ 81 , 3 r 23 L W 276- A I R 1923 P C 71- 71 M L J Mj (l> C) 

th ir mu! „ 3 "it nesses m Polico investigation which do not corroborate 

Cl()» jit n Sh'*ttho trial arc inadmissible VenI ata Subbiatc v Emperor, IS U 
V I R L i!X- 1 B" , 0 2 5 M W N G3—86 Ind Cas .09=2o Cr L J 721 = 
not km nR 370— 18 M L J 193 A stuement made to i Police officer, 
can l)o urn, > 1 ^formation under s 154 of tho Code of Crinnn il Procedure 
to hun ©» 1 01 “1 l>v tho Polico officer tint the p irticulir titcment was mndo 
v Emperor, 61 Ind Cas C 0 = 22 Cr L T 110 The previous 

ton oborai*l ncco,T M)lice is no corrobor ition of his cvidenc It must b<» 

mu t L „„„ as 1 w .ff ari « e'ery material paiUculir and tho identity of the accu < d 
f \ |P£ 0 ' p d by reliable independent U timony Ftj \ llafojMi 11 B II 

t! °a of >. , 'though tho incro repetition of a stitement without conlrulic- 

Wa ton of .if ri , V 1 crepancy, is under section 157 Evidence Ut omecorro- 
npam » „ * “Utufi ul lness of that sUlemuit that section docs not ju lify tho 
f| Wradiei i . U#ct * P° rs ona of i preuous statement by an approver reliant to 
‘‘ntry m "J* ro traction Paltata \ Empnor 3 I* K 1904 Cr W h re an 
f^rson which includ< s a statement by a worn in that » 

hihiy of tj lfl r, i , r t l<T n ®mo of the alleged f ilhcr of her ti!< gitumto child w as tho 
»M suwfy o U V eUima ^ child, is made three yeirs after us birth the entry do 3 
Ai«7dn«ij/ i° r. 1 !* 8- 1”»7, and is not nhm ibl« in evidence hantojpi \ 

V r R 1930 Mad. 191— 1929 3L W N COG 


157 . 
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S. 157 What former statement can he given as corroborative evidence Where 
the owners of the lands adjacent to the disputed land were cximnu-d na witin sses 
m the case and certain documents evidencing their purchases were Bought to bo 
let in evidence i the documents are admissible in order to corroborate the oral 
testimony of the witnesses and that once they ure idnnssiblc, the Court may 
look into their contents is it may think fit since there is no provision m the 
Indian Evidence Act which prohibits sucli a course isheifh Kelabuddin v 
Nafor Chandi a, 44 C L T 582 = 99 Ind Cas 907 = A I R 1927 Cal 230 I he 
trial Judge in a civil suit permitted an officer in charge of the Record of Ri„ht 
proceedings to be called as the very fir R t witness md to produce the statements 
of witnfsses recorded m those proceedings, which were exhibit*, d notwithstanding 
the objection raised in that beh if Held that only parts of sucli st dements, is 
were necessary to corroborate or contradict the witnesses when th< > weic exa 
mined m the case, could be put m through them under the provision of a lo7 
Ml Ilahmav Ml Jiandt 103 Ind Cas 870= A I It 1927 Sind 209 A petition 
putin by a client for adjournment on the ground that her pleader could not 
appear on account ot hailal is admissible in evidence in proceedings under the 
Lpgal Practitioner’s Act under s 157 of the Evidence Act in corrobor ition of 
the evidence which the witness his already given at the time, when lus atten 
turn was directed to its contents and when he said the contents were true to hia 
knowledge Empaor v hajam, 19 C 732 = 26 C W N 589 = 35 0 L J 356 

The entries in the di iry of a deco vsed chaultdar relating (o birth ind death 
are not admissible under s 32 sub section (2) of the Evidence Act Where 
from the evidence it appears that the entries were not mule by the chauhdar 
at all as he was in illiterate person but by other persons who depo ed that they 
made the entries at the request of the chaukular Held th it the entries are 
idmissiblo m evidence under s 1 j 7 or s 159 of the Evidence Act or possibly 
under both sections Naina hoe i v Oobotdhan 1919 Pat 352=2 Pat L J 42 =» 
37 Ind Cis 424, Baltin v Abhoy Ram, 12 A L J 945=24 Ind Cas 540 

Where a person making a dying deoliration chances to live, lus statement 
cannot bo idnutted in evidence as dying declaiation under s 32 of the Evidence 
Act but it may be relied on under s 157 of the Lvidenco Act, to corroborate 
the testimony of the complunant when examined in the case Empoor v 
Rama, 4 Bom L R 434 

Where the question is whether a transaction is a sale or a mortgage and 
a person oues to reduce the property on the ground that tho transaction is only 
a mortgage, but the defendf nt contends th it it is a sale, the burden of proof 
rests on the defendant to prove the sale at iny rate, in the fira ius>t mce If 
mutation of name has taken place, the pyalpamg or outerfoil of tho revenue 
register of mutations if not signed by the owner of the land, is not admissible 
m evidence to prove the report of tho transaction made to tho headman or 
surveyor, who maintains tho register But if such officer is called as a witness 
and gives evidence of the terms of the report from his own memory then such 
pyalpamg is admissible in order to corroborate his testimony under 8 157 
6/m.c Pan v J Saung Po, 3 L B R 250 

A statement made by a witness to a chief constablo can only ho used 
under s 1 )7 of the Evidence Act to corrobor ite tho evidence of tho first witness 
nt the tml Such a statement standing by itself cm furnish no legal basis for 
a conviction Queen Empress v Yalub, Rat Un Cr C 508 

Previous statements might lie used to corroborate or contradict statements 
made at tho trial, not to corroborate statements made prior to trod P" 1 ^ 0 
v Ikbot Dadu, 12 Bom h R. Gl3=7 Ind Cas 933=11 Or L J 
34 B 599 

A police inspector is an officer legally competent to investigate the fact 
under s lo7 of tho Evidence Act, and therefore stitements made to him by \ 
approvers iroadmis iblo under tbit section Jfitlhu humora Suann V oinpe 
1912 M W N 549 = 13 Cr L J 352 = 14 Ind Cis. 89b=35 51 397 

Where a letter written by a witness to n third person was missing and I t to 
witni-ss wrote another later to which ho got a reply containing a stutetn 
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whit that witness had written previously to such person held tint the nply 
was not admissible in evidence to corroborate the evidence of the witne^a Held 
also that the oral testimony of such person, if he was alive may be admissible 
under s l >7 Evidence Act Evidence of the fact that a st itement was made by 
a third person to the witness is admissible, but evidence of the terms of tho 
statement is inadmissible In ie Subrahmanya, 2 Weir 823 

Deposition of a witness in tho previous Sessions trial is admissible under 
this section Empress y Ishn Singh, 8 A 672= A 5V, N 18S6, 257 

A st dement by a person at an inquest can only be used to corroborate or 
to contradict a subsequent statement of the same person admissible is evidence 
But when tho subsequent statement is itself unworthy of credit it cannot be in ite 
mllv ■'trengthened by showing that tho witness had previously (at tho inquest) 
made a statement pirtly in agicement ind partly in direct miteri il disagreement 
with it In i e Daynnna 2 Weir 821 

Under tho general piovision of law any body who lias seen a place may 
he examined as to what he saav A Kanungo making the inquiry m ij giv his 
di position and lua report is admissible under s 157 of the Evidence Act in order 
to corroborate ins own sworn testimony [chambit v Saiada 12 Cr L I ISO 
= 12 Ind Cis 88 

It is doubtful whether a 'statement as to an event, m ide three days after its 
occurience is admissible under s 157 of tho Evidence Act, to corroborate tho 
witness who made the statement Logana F/uar, 6 M L l 17=11 Cr L J 
30 = 4 Ind Cas 700 

3 ho record of statements made hj witnesses dm mg a police mvestigition 
is not admissible ns an independent evidence But such statements in iy bo 
proved either to contradict or corioboiato the testimony of the sime witness 
Bihatiah v Emptess 17 P R 18SG Cr A statement of a raped girl tint she 
had Ixen l iped in answer to enquiries by person'* who saw her riped is 
id missible under s 157 of the Evidence Act Uoora Lai v Empcroi, 2o Cr Ij. 
J 1211=82 Ind Cis 142 


What statement cannot be used as corroborative evidence This section 
cannot ba invoked to let in statements made by some body else as evidence for 
the puiposo of corrobor ition of a witness ex mimed in tho ca-e Unbica Chaian 
v Knmnd Mohan, 110 Ind Cis 521= V I R 1928 Cil 893 A letter written 
by i Police officer to ins superior ex iressing that i certain per-on would make a 
cert un statement for n certain sum of money is not under s 157 properly 
reeeiv iblc in evidence for any purpose Bhoyilal v Royal Inswance Co , OR mg 
112 = 20 V L J 377=52 OWN 593=103 Ind Cis 1 = 47 GL J 550 = 30 
Bom L It 818 = 23 L W 276 -A I R 1923 P C 51 = 54 M L J 545 (P C) 
Or ll state mints bv witnesses in Pobco investigation which do not corroborate 
their evidence at tho l rial irn inadmissible Venlata Subbiatcv Lnwcror, ISM 
610=21 L \V_190= , 925 5r 5V N GS = 86Ind Cis .09=26 Cr L J 721 = 
A I It 1925 5[ 579=43 51 L J 195 A stuement made to a Police offici r, 
not ban*, a lie>t information under a 154 of the Code of Crumnil Procedure, 
can bo proved only bv tho Police officer that the p irticul ir ‘•moment was made 
to him Salim v Emperor . , 01 Ind Cas 6>0 = 22Cr L J 410 The previous 
statement of un ucco nplice is no corrobor Uion of his evidence It mu-t be 
corroboritcd is regards every miterial paiticulir ami tho identity of tho nccu id 
mu t bo proved by reliable independent testimony lie/ \ Uala/xi ll B II 
C A C 196 Although tho mere repetition of a statement, without eonlndie 
non of niUenil di&crepwcy is under section 157 Evidence Vet, *omn corro- 
borilion of the truthfulness of that statement, that section does not ju tify the 
uau against i censed persons of i previous statement by nn approver relevant to 
con Indict his ru notion Pattaia \ Empttor 3 I» It 1904 Cr \\ here an 
< nlry in tho v iccm Uion re 0 iNtefj which inciud s i moment by a worn m tint a 
Person, be am (byname of tho illeged faihir of hirilbgitiiaite child was tho 
fuht.r of the tilt gttimite Juld, i made three ycirs aftir its hirih, the entrv does 
not s-itisfy tho terms of s. 1 >7, and is not idmi«-abl< in evidence haniapjKi v 
Atiikimmal V I U 1930 Mid. 191=1929 5I_ 55 N 6% 
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S 158 
S 159 


Wlnfc matters may 
he proved in con nr c 
tion with proved state 
merit relevant under 
section 32 or 33 


158 Whenevei any statement, relevant under section 
82 oi 33, is pioved, all matteis may be 
proved eitboi m Older to conti adiet oi to 
couoboiate it, or in oidei to impeach, oi 
coufii m the ci e lit of the peison by whom it 
was made, which might have been proved 
if that person bad been called as a witness and had domed 
upon cioss-exammation the truth of the matteis suggested 

Scope of the section. The statements admissible under sections 32 and 
33 are exceptional case® and the evidence is only admitted from the improba 
hihty or great inconvenience of producing tht'authors of the statements It is 
only just therefore that all the same safeguirds for veiacity should be provided 
is if the authors of the statements were themselves before the Court and 
subjected to oath and cross examination No t Evidence, 3 ->5 This section pi ices 
i person whoso statement has been used as ev idence undei s 32 in the same 
catigory as a witness actuall} produced in Court for the purpose of contradicting 
Ins statement by a previous statement made b> him Therefore a statement 
winch has been admitted m evidence under s 32 maj be contradicted by another 
statement of the same person made to police during investigation Han Ham 
v Empetor , AIR 1926 Ldh 122 Under this section the question whether 
i vvituess is entitled to credit or not must b“ decided by a Court on the evidence 
before it and not on what another Court thought of the witness in another case 
because there are no mean's of judgin 0 whether the finding as to the credibilitj 
of the witness m the other proceeding is a right finding or not Chandrcsuui 
v Jhshc$uai,& Pat 777 Where the statement of a witness previously made is 
u ed as evidence under the provision- of ss 32 and 33 then any other stitc 
ment mide by that witness can be used by virtue of s 153 for the purpose of 
contradicting that witness as if such witness had appealed in Court and w is 
cross ex mimed on such previous statement md on question being asked hod 
denied the f icls mentioned in the same Niamat Khan v Empcroi AIR 
1930 Lab 409 

159 A witness may, while undei examination, lefiosh 
R. memorj llls X ■*? any ml tin,' 

made by himself at the time of tuo tian 
t vetion concerning which be is questioned, oi so soon iffei- 
waidb tint the Couit consul eis it likely that the tiansactum 
wis at that tune fresh m his memoiy 

The witness may also lefei to in) such wilting made by 
vnv o til ci peison, and lead by the witness within the time 
iforesnid, if when ho lead it he knew it to bo coneet 

Whenevei v wituess may icfiesli his memoiy by rc- 
Whcii witness imy fereneo to my document, he may, with tho 
usocop> of document poi mission of the Couit, lefer to v copy 
lo n fn J» nu morj of 5UC ]j docunicn t 

Provided the Court bo sitisiicd that there is sulficitut 
re iso n foi the non-production of the origin il 

An expert m vy refiesh his mem«uj by reference to piofes- 
sion il treatises 

Principles W h* n a witnc&as latum nt is oihrul is the I* 11 * 
tudmuil infinite*. to ihc truth of h« ti cement, it is plain tint at Ic a » ‘ 
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distinct elements are present, or put in another way, there nre three processes, 159 
in the absence of tny one which we cuinot conceive of testimony hirst, the 
witness must know something, to this cle n-nt any be given the generic term 
Observation Secondly, the witness must have a recollection of these linpres 
sions, the result of his observition, this miy be termed Recollection Thirdly 
he must communicate this ltcollecUon to the tnhun il , that is, there must be 
Communication, or Narration 01 Relation Wig more § 478 Now the element 

of Recollection thus stands between the element of Observation or Knowledge 
which it reproduces and the element of Communic ition or (Narration) by which 
it is in turn reproduced ind made apprehensible by others The general canon 
applicable to Recollection is simple the Recollection should (as tar as c in he 
expected) correspond to and represent the impressions origin illy gained by 
observation or inowledge Various situations are eoncuv able m which this 
essential quality of Recollection may be lacking , and various detailed require 
ments with reference to curing or avoiding there possible deficiencies arc also 
conceivible )Vig mo re § 725 The cardinal principle of Narration is this, tint 

it must correspond to the Recollection , the story told by the witness, whether 
orally or in writing, must represent hia knowledge and recollection Wigmoie 
§ 734 , 

It is to day generally understood that there are two sorts of lecollectton 
which are properly available for a witness,— past recollection and present re 
collection In tho latter and u&uil sort, the witness has either a sufhcicntly 
clear recollection or can summon it ind m ike it distinct and actual if he can 
stimulate and refresh it and the chief question is is to tbe propriety of cert tin 
means of stimulating it,— m particular of using written or punted notes 
memoranda, or other things as repi eventing it In the former soit, the witness 
is tot illy lacking in present recollection and cinnot revive it by stimulation, but 
there was a tnno when he did have a sufficient recollection ind when it was 
recorded, so that he can adopt this record of his then existing recollection and 
use it at as sufficiently representing the tenor of his knowledge on the subject 
Ibis u-c of a past recollection depends of course on certain conditions, 
while the stimulation ot an actml present recollection need be subject 
to fixed rules, and it is through the improper ippUcilton of the limitations 
of the one case to the other that some contusion of decisions his arnsen 
Gheetil Ev § 430 (i) section 130 deals with Piesent Recollection and section 
ICO lefers to Past Recollection 

Present Recollection whether there should be any fixed rules of limitation 
“ Here the witness is proceeding to testify from i present and existing recollec 
tion, but he is unable to produce that recollection by un uded mentil effort and 
tho question is whether a re ort to notes etc, to stimulate and receive it is under 
the circumstances improper I he vagaries of memoncs being infinite, it will 
be futile for the law to attempt to determine by fixed rules what things have or 
have not a potency to stimulate recollection It can only act on the circum 
stinces of each ca=e, excludin a the desired aid only when it is ipparent or 
likely that the witness is not ically aided but is repenting a form ot words ot 
who e trutli he has no knowledge (1) Accordingly, &o fir u> concerns stimuli 
tion by reference to a writing or the like, the fundamental notion is th it my 
paper may \n the circumstances be properly used Cor the purpose ( Laitct, v 
lited i Lew Cr C 13 \ noto , Henry ■% Lee, 2 Ghitty 124) In particular, (2) 
that the paper wis not written by tho witness himself is no objection (Hurry v 
Lee, supra La toes v Heed supia, ismith v Morgan, 2 Moo A R 237 , ft v 
Wahon 3C IK 111, ft v Williams, 8 Cox Cr 343), and it is thcieforo in 
correct (confusing this with th a Pit recollection) to require th it tho paper 
be one written by the witness or under his direction or known to bun to be 
torre t Nevertheless, papers prepaied by others may, under the circumstances 
of tho case, bo so suspicious or questionable as to make their use improper 
(Noel s Motion 3 T It 752, lit oc! v Ins Co 13 Q B D 29 2, 305, Lager v 
Hagslajf, 3 Boav 452) (3) I urther more it is not an objection that the paper 
is a copy, uul not an original, provided it docs m fact serve to revive the 
recollection Turner v Faylor 3T R 754, Doe v Verkins 3 T It 749, 
l»o« 1 Lon Cr 101, Ii v Williams, 5 Cox Cr 343 (I) Again, it is equally 
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ii i« not if. (Us nn Jon! ° T / ,Mut 11,0 ,,mo of 1,10 «"-"«» foi 

itm« tfit» jiKiaorv .i VA Ji„ nm * ^ I>owec to stimulate and 
fc um» nin t!u r it win ni «,j t tJi, 1 Plains «*u-t ho precisely the 

l|„ " “ J «*t ii ho or not flia u tU muss in result of 

8tws,%5sj5 

.V. -b't JPS; 'Xw; 

fur refUstm! i n i-lf w' c , hlt,l> 0,> tl “’ s«3>J>i>sn,l principle tint tile lei, mice 
/or rurc hint, mu t always (>e io a ton temporary vr/twcr lint tht* suooosed 

llnfoum! mat K.*l r' rf l""" 1,y l, V K,> “ ,on 01 fo ™« teslinioi,> is frliollj 
uii>ouu<i may lx understood by »oiin„ the jiunifroua decisions m which tins 
mod, at rrfnsliint l.u-j b,.,. (A* v II nhon f C 4 K. lM «" 

hnflv Zf tt ° } » tr i' ll ' ! ' 2 Moo A n J-,7) , tvlliloi imJepeu 

ilentlv of this a»ppo id |iri nuph>, thora is no reuon. why rcfn-hniint i»n> 
not bo equally mil utuiiud by the counsel » oral refer* ncu to or raiding from 


, j v* - •••««/ prevent impost, 

tioP» two j> iper mint bo produced in Court on dcmviul; for inspection mil 
cross~<\ i/immtton by tho opponent Jlardi/s fnal 2i How St fr &M, ft \ 
Hamblen iC «C P WhJ, LoiJ \ Colun, 2 Dreirr 20 r) (7) But since in 
Lot (i J Ucnbofough i words, it is not tho tneinomulani that i* tho evidence 
hut tho roeolhUion of tho Witness, ( flcnn / v Lee, 2 GhiUy 1 24), the p irty 
vrlioso witness uses it has no right to lmo it read to or handed to the jury, 
{Oregon/ Ttucmcr t 0 C «k 1* 231), it is only tho opponent who may do this m 
Cftso ho wishes to cist doubt on tho reilitv of the refreshment of memory 
Give nl Fv § 148fo) 

Scope of the section It is a iroll settled ami undisputed principle of tho 
law of evidence, that i witness under certain legal restrictions, m «y refer to 
written or printed memorindi, documents pipers or letters for the purpose of 
refreshing, asa&Ung and stunuluing Ina recollection and memory with regard 
10 tho fads about which bo is testifying lbs rule requin.9 tint a witness 
should testify only (o such £a.*,ts as ara within /m own knowledge am* recoiiec 
lion, hut this requirement ia not > milted b> permitting lum to ret tosuaxa 
jnemon in the manner above indicated Booth un ha* pointed out me ’'dv™ 

tages and disitdt ullages of allowing a wttne»s on tho -^.and to consult noteB or 

memoranda for the purpose of refreshing the memorv On > the ouv hand, 
wlnt you want is a prompt uid unpremeditjted inswer If you mow him tuno 
to consult notes, you p irtlj Jose the ndvanta„e of that lively and quick esaimil t- 
tion which does not give bad faith tunc to think Bentfiam, Rationale of Judicial 
Evidence cited'm Gon<U ie Co 207 On the other hand, if this assistance is 
denied the witness will often be unabIe,to give accurate ami complete testimony 
ami the whole object of the judicial investigation m i> bo defeated It is univer- 

ojyr^pd that tho balance between the two inconvenience* is hj no means 
rnual and that under pioper limitations witnes es may n.son to memonmia 
or writings m aid of memory Such is the ordinary human memory that nr) 
few witnesses would be able to testify as to nirticuiar d ites>, numbtrs auanhties 
25 SET after the lapse of i few years if tW overo not permitted to refer to 
mvtta and writings which they knew *o be correa at the time they acre mad j 

IW* Jones § 874 Mr Justice Strong m the United States Supreme Comb 
saul “Hoff f u pipers, not evidence per sc, but proved to ha‘e h^ eH ■ . j 
statements of facts at the time the j were made, ate 
tho testimony of a w stress who made them has faven ■ a frequent subject of 
and it 1 
should 


ibrt mstimonv ot a wnress woo m wo w«--«i * ^ ““'a'"""; — v,. , n„ v 

and rfhS many times bten decided that they ate to be received And Info 
Should not be f Quantities and values are retained m he memory with 
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difficulty If it the tune when m entry of aggregate quantity or value wa» S 153 
made, and the witness knew it was correct, it i» hard to see win it is not at least 
as reliable as is the memory of the witness ” Insutancc Co v I Velds, 14 Wall (SL 
U S ) 375 A Witness, who has the means in his power, can lawfully be lequir 
ed to look at such papers, to enable him to ascertain a f ict with moie precision 
to verify a date or to give more txact te&tunonj than he otherwise could as to 
tune*, numbers quantities and the like Butt Jones s 874 ‘Although in 
general” sijs Mr Slarl le ‘leading questions are not to be put to a witness, jet 
where his memory has failed, he may even dining examination, read, 
or if necessarj, hear ihe contents of a document read for the purpose of lean- 
ing his forinei recollection And if by that means he obtains a lecollection of 
the facta themselves ns distinct from the memorandum, his statement is ad 
missible in evidence A witness is of course, competent to te&tifj as to his 
actual present recollection of a fact, although in the interval his inemorj m ij 
have fulod, and although such defect and the means of restorition inaj In 
the subject of comment in cases to which any suspicion is attached Slnthe 
on Evidence p 209 “Generally speaking an instrument used foi the puiposo 
of refreshing memorj, ought to be in the handwriting of the person using it, and 
as nearly as possible contemporaneous with the fact which it records, at the 
same time, neither of these conditions is absolutely indispen lble A witness 
maj refresh his memory from a document written by another if at, oi about 
the time it was made, he has seen and inspected it, if lie examined it at the tunc 
and found it correct, and if it is, the case that it does bring the fact to Ins 
memory For instance, a ship’s log book is usually written up by the mate 
jet the captain would be permitted to refresh his memory by it if he could 
swear that he examined it shortly after the time of the entry and that it was 
correct, and that by looking at the entrj he remembered that the cucumstance 
it narrated had taken place So n shop keeper who has himself sold goods of 
which the accounts aro kept by one in his einploj if lie lias inspected tlio 
entries within reasonabh tune after the entrj was made, would be allowed to 
refresh his memory bj the memorandum, notwithstanding it was made bj a 
third person, but it is evident that the weight to bo attached to such testimonj 
will vary according to circumstances A naan maj refresh his inemorj as to 
the day on which certain proceedings at which he was present took place bj 
referring to a newspaper containing a report of the proceeding which lie read 
at the time the facts were fresh in lus memorj, and lie knew the facts were 
correctlj reported Di/er v W, 4 H A C 189 A Judge will attach much more 
weight to the evidence of a peison speaking from a contemporaneous entrj 
made bj his own hand, than to that of one to whose memory the fact was 
recalled bj n memorandum made by a third party, and which perhaps lie h td 
not seen for some time after it was made 

"In accordance With the rule which requires the production of the best 
evidence, the memorandum itself must be produce 1, not a copj of it, males 
indeed, the Court is s itisfied that the non production of the original has boon 
sufficiently acccouted for It frequently happens that n witness mikes an 
extract from his books, which would be themselves good sources for refrednn„ 
his memory while the extract is a meie copj of such books is not receivable ' 

Slat] ie on Evidence cited in lYor/ i?t> 338 339 A witness who being asked in 
reference to nnj particular transaction, if ho had made anj entrj in a register 
or book at or about the tune when an o currence took place such as the porting 
of a letter of which an entry was made might refer to such entrj or memoran 
dum to refresh his memorj but bejond that he cannot go Queen Empt css \ 

Satjad Surfuddm, Rat Un Cr C 344 

Where a witness during cross-examination 13 asked to refresh his memorj 
by referring to a privileged document, he maj be told that the consequence of 
lus so referring to the document, would be to allow the other side to have a 
look at the document Xem* Chand v Wallace, 4 C. L J 263*= IOC W N 
107 = 4 Cr L. I 247 A mo-t regularij kept private diirj containing records 
of facts contemporaneously made maj be u*ed for contradicting or corrobora 
ting a witness or refreshing his memorj and the like under «s lit 1J7 and 
159 of the Act, but such user does not make the document itself evidence 
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correct Phip Bt 445 The witness must be able now to assert that the S 159 
record accurately represents Ins knowledge and recollection at the time The 
usual phrase requires tho witness to affirm that he “knew it to be true at the 
time ” Wigmore § 747 A witness may refresh Ins incmorj by referring to 
Jama icasil baki papers when it was prepared by him on receiving the rent 
Phil v Naya, 10C 248, Kcramam v Bejoij, 7 W R 533, see also Mohomed 
v Safar, 11 C 407, 409 

At the tune of the transaction The document must have been written 
either nt the time of the transaction or so shortly afterwards that these facts 
were probably freoh in his memory Bunouqh v Martin 2 Camp 112, White 
field \ Aland, 2 C A Iv 1015, Talbot v Cusack , 17 Ir C L R 213 But so far 
as the present recollection ns embodied in section 159 is concerned the fict that 
"tho paper was not drawn up about the tune of the events” should not be a fault 
The recollection may be equally refreshed b> a recent note or by some contem 
poraneous record It might in fact be argued that there w is less danger of 
reliance upon the record itself and more probabilitj of actual refreshment where 
the paper was one confessedly having no value as a contemporaneous record of 
past recollection There 13 adequate authority for thp result thus required by 
principle Yet tho greater number of decisions and most of the obiter dicta 
announce as a requirement that the memorandum used must have been made 
'contemporaneously or nearly so’ with the events 'at or near the tune’ 
with the same varying phrases used in the rule for Past Recollection ” T Vtgmore 
§ 761 The framer of the Indian Evidence Act m this respect also following 
the English rule did not make any discrimination between Present Recollec ion 
(s 159) and Past Recollection So now the rule is that a witness may make use 
of notes taken at the time the fact happened Ktnloek’s Case 25 How St Tr 937 
“ Where the witness goes back to a past recollection which can less easily be 
tested bj cross examination, he may properly be asked for something more 
positive, — something of a quality satisfactory m itself and not merely the best 
available This quality the law has attempted to define, and even to test by an 
arbitrary rule There is found first, a general principle that the recollection, 
when recorded, should have been fnirlj fresh, — each instance being dealt with 
on its own circumstances , and, secondly, there is more commonly, an arbitrary 
list defining the recollection as are recorded at or near the tune of the events ’ 

Wigmore § 745 In England it is not essential that the memorandum should 
have been made at the verj time of the transaction, it is enough if it has been 
male by the witness, or by another with his privity, at tho time when the fact3 
were fresh in the recollection of tho witness, and that the reading such memo 
randum restores the recollection of the fact which had faded in the memory, or 
enables him to swear to the truth of the fact Russ Cr 2304 Wood v Cooper 
1C 4K 645, G4G But in India the document must have been written either 
at the time of the transaction, or so shortly afterwards that the facts were pro- 
bably fresh in his memory Buiough v Martin, 2 Camp 112, tthitefield v 
Aland, 2 C A IC 1015/ Talbot v Cusack, 17 Ir C L R 213 A delay of 
fort night was held not to be fatal R v Longlon, 2 Q B D 296 but an 
interval of several weeks or six months was held to be so R. v Gordon Kin- 
lock, 25 How St Tr 934, Jones v Stionel 2 C A P 196, Whitfield \ Hand, 
supra, Steiuhller v Newton, 9 C A P 315 

Writings made by any other person But this, testimonial guarantee of 
correctness being all that is needed, it is generally immaterial whether tho wit- 
ness was or was not the person who actually wrote or printed the record It 
mnj hnve been manually prepared by another, but from the moment whon 
tho witness saw it and passed judgment upon its correctness it became for him 
a correct record As the mere fact of his writing it would count for nothing in 
itself so tho mere fact of his not having been the writer is immaterial Wigmore 
§ 748 If the witness saw the writing soon after it was made, anu the 
entri corresponded with what he had himself then ob=erved, that was tnnta 
mount to an entry made by himself Digbg v Steelman 1 E-p 328, see aLo 
Jacob v Lindsay, 1 East 460, Burton v Plummet, 2 A & E 341, Toppan v 
Me Gicqor, 1 C A K 320 , R \ Philpots, 5 Cox Cr 329, Anderson v It alley, 
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S 159 G A K 51 It v Loiviltm, h i! 8 Q B D 286 In Bummah v Jfartw, 2 
Cnmp 112 Lout Ellcuwrongh said ‘If a witness looked at tho logbook from 
time to time, while the occurrences mentioned wore recent, »nd fresh in Ins 
memory , it is is good as if he had written the whole with his hand ” Similarly 
inLoid Talbot v CW/ 17 Ir C LR 213, O’ Bnen J said “(The use of 
immorandn made bv the witness himself) Ins been extended to tho case of entrus 
"huh though not in the witness’s hand-wrrting, aero either made in his 
presence and read by him at the time of the transaction, and were read and exa 
mined by him shortly afterw ards when the facta were fresh in his recollection 
and when ho was i mbled to ascertain that the facts stated in the entry were 
true ’ H tijmo e § 74 H When ft witness wants to refresh his memory under * 
thi» section, he is to do so by referring m Court to tho document which ho had 
read at or near tho time of the transaction, and it is the fact that ho hid known 
it to be cormt when he read it that is tho justification for his doing so It is 
quite inim iter ml that a document to which tho witness refers m Court w is not 
printed by the witne s himself or m hts presence, ft is essential only that ho 
‘-hould ha\e read it at or soon after tho transaction to which it relates Rani 
thandra v Emperor, AIR 1930 Lah 371 


Inadmissible documents The document need not bo admissible in 
evidence ver se Thus, an invalid lease (Bolton v Tbmhn, 5 A. &E 856), o r 
an irregular deposition (7? i Mann, 49 J P 743), or an unstamped document 
(Birchall v Bullonyh 18% i Q B 325), may bo referred Phxp Ev p 417 


Copies of documents Whether the witness can refresh Ius memory by 
referring to a mere copy of Ius original memorandum is a question of some 
difficult v and doubt in England Tailor § 1403 That the paper is a copy, not 
an original, is no essential fault The only question is whether in fact it is 
genuinely calculated to revire tho witness s recollection , and for this purpose a 
copy may conceivably bo entirely satisfactory Tanner v Taylor, 3 Til <54, 
Duches* of Kmoslons Case, 20 How St Tr 619 Doe \ Per) ms, 20 Hoiv St 
f r N S 785 (827) Gurdne > Peerage Case Le AJarchant’s Rep 63 , Alton, 1 Lew 
Cr C 101 , ft \ Williams 6 Cox Cr 343 On principle there is no necessity 
of accounting for the origmud m any way m the case of Present Recollection, 
Wigmorc § 7G0 -But as neither the English law nor the Indian Evidence 
Act makes any distinction between Present Recollection (a 159) ami 
Past Recollection, use cannot be made of copies of a document unless the 
Court be satisfied that there is sufficient reason for the non production 
of the original Mr StaiUe lays downs the rule as follows “In accordance 
with the rule which requires the production of the best evidence the 
memorandum itself must be produced not a copy of it unless, indeed, the Court 
is satisfied that the non production ol the original has been sufficiently 
accounted for It frequently happens that a wtness makes an extract from 
ins book 5 : which would be themselves good sources for refreshing his memory 
whilo the extract 09 a mere copy of such books is not recenablo ' j Sort Ev 339 
On principle if o copy is to be admitted under section 160 as a record of Past 
Recollection a gre it stingency should be observed m allowing tho witueaa to 
usoit ' It remains to make sure’ says Prof Wtgmote, ‘•that the record which 
tho witness now puts forward as a record of his prior knowledge is in f ict the 
genumo embodiment of his past recollection While the witness s guarantee of 
its correctness may be accepted the law may well insist on tho production of 
his guaranteed paper, not merely ns verifying the fact of its existence hut also as 
insuring tho correctness of his story ns throwing additiomllight on his veracity, 
ns nflordingn means of testing him and as the best proof of what was really 
recorded In short, the original record itself must be used in testifying if it » 
procurable This rule is almost universally recognized and of course, if tho 
original is lost or other w iso unavailable a copy may then be used Tanner v 
Thtitor 3T K, 754 , Doe v Parlins , 3 T R. 754, Jones v Stroud, 2 C & P 
19b II v ffaneif 11 Cos 540 R v St Marlins, 2 A 4, E 210, Horns v 
Mackenzie 6 Cl A F 628 , Topham v Me Gregor, 1 C <fc K. 320 , Lord Talked 
v CusacA, 17 Ir G. L R 213 It is true that the use of a copy lacks certain ad 
vintage, but this defect is no greater than in the ordinary instance of a contract 
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or u tlu.il which i uinnl he pioduoed , noi is the importance of using the origin'll S 159, 

In ro my greikr ” Wvjmqic 5 719 lluxs a silo w is allowed to ho proved by a 

clerk who rtfridiwl his niemori from a ledger, copied under Ins supervision 

f i om a w islo hook kept bj himself Burton v Plumuer, 2 V Sc E 311 A 

surveyor has been illowid to refer to a printed cop> of i written icport undo 

by him to his employers, which laitci w is sub'tintmlly but not literally trans 

cribetl from rough notes Liken by him at tho time Ilomev 1 lacUiuic GCA 

I« 02b , conti a, 1 [ttnari/v Uaaon 18 Ir PLUS, P/up Ev p 4 10 I he 

question whether '•ecoiuiirv evidence wn> in anv given ca^o nghtly admitted is 

one which is proper to bo decided b> tho Jud D o of the fir>.t lnstaneo and is 

treited as depending very much on Ins ill cretion His conclusion should not 

tie overruled except, in a very clear case of miscirn ige A mgavav Ramappa 

i Horn L U 703=28 B 91 Where the plants in suits upon bonds by the 

same plain tifT having been destroyed by fire, while under tho Courts custody 

through no fault of tho plaintiff, suits were ro instituted upon iluphcito copies 

of the pi unts prep ired from a register containing particul irs of the lost bonds 

held that tho register though it mi 0 ht not be second lry evidence of the contents 

of tho bonds was a document that might bo used for refreshing i witness a 

memory under s, 139 of tho Evidence let. Fatuel Nath v Jcamat \<u>ya t 3 C 

533 A. copy of tho statement of injuries recorded in iho register of medico 

leg il ca'Cs m ly bo used b> tho medical witness for the purpose of refreshing 

Ins memory but it cinnot be trcited as evidence Mahomed v Enipetot A I It 

1920 Lib 31 

Expert In ill cases whero skilled witue^-cs are cilled to pronounce 
their opinions on some scientific quo non they may refresh their memory by 
referring to professional treatises, tables, calculations li ts of prices and the 
like lor instance an actuary might refer to ‘ tho Carlisle 1 vbli ’ when called 
upon to give evidence respecting tho value of an mnuity on joint lives (Rowley 
v iV W Ry Co,i2b J Ex 153), and an architect inijit, it is presumed 
refresh his memory with any price list of gencraliv acknowledged correctness 
So, although medical books aro not directiv ndmissibe m evidcnci, no O ood 
reason cm be given, why i physician should not bo allowed to strengthen Ins 
recollection b) referring to such as lie considers to bo works of authority or why 
he should not be isked, after such a reference, whether his judgment was or w is 
not thereby confirmed Taylot § 1422 

Statement reduced to writing by police officer A statement reduced to 
writm* by a police officer under s 162, Criminal Pro Code cannot have tho 
effect of a deposition , but though it is not evidence the police officer, to whom 
it w is m ide, ni iy use it to refresh Ins memory under s 159 of the Evidence Act, 
ind may be cross-ex nmned upon it by the counsel agimst whO'se cause tho 
testimony aided by it has been given Queen Empiess v Sitaram 11 B 657 
sec dso Reef y UltamchanJ, HUH CR 120, Crown v Baloch, 4 S L R 
38 Cr =7 Ind Cas 38 = lx Cr L J 498 , R v Ivnail t li B 659 , Royhion v 
72, 9 C 455 Documents wherein statements of persons examined bv a police 
oil iccr during an investigation have been under s 119 of the Cr Pro Code 
reduced to writing, may be used to refresh such police officer’s memory, when 
giving evidence but tho documents themselves cannot bo used as evideneo in 
being read out to a jury to pomt out discrepancies Royhum Smyh v Empaor 
9 0 155=11 0 L K 3b9 , 72. v Stewart, 31 C 1050 A witness is not en 
titled to insist upon a police officer refreshing his memory, during his examina 
tion m Court, by referring to certain notes prepared by such officer under s 119 
of the Code In the matter of the petition of Kali Churn Chunari, 8 G 154= 10 
C L R 51 

Confession A "Magistrate who took down a confession, may while being 
examined as a witness, be allowed, under s 159 or s 160 Evidence Act, to refresh 
his memory by referring to his record of that confession Emperor v Chaitu 
Qahei a, 16 C P L R. 122 

Special diaries A criminal Court may permit the police officer, who made 
the special diary, to look at it for (he purpose of contradicting such pohco 
officer Whero the Police officer does took at in entry in the diary for the 
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why is not a copy receivable of a report originally oral ? The situation is tho g jgj 
same,excepttbat the salesman, workman, etc , instead of handing the book keeper, * 

clerk, etc , a written statement of the transaction, makes an oral statement, which 
is tr inscribed, and m effect represents the first person’s recollection as orally 
reported by him The joint testimony oE tho two ought to be receivable on 
principle, and such is tho result generally reached by the Court3, though 
usually the reports are required to have been made in the regular course of 
business Grccnl Ev § 439(b) When a written record brmg3 to the mind 
of a witness neither any recollection of the facts mentioned m it nor any 
recollection of the writing itself but which novertheleos enables him to swear 
to a particular fact from the conviction of his mind on seeing the writing which 
ho know3 to be genuine, the witness may be allowed to refresh hi3 memorj by 
looking at the record Abdul Safim v Emperoi 49 C 573=35 C L J 279=20 
OWN G8Q=*69 Ind Cas 145=23 Cr L J G57 The meaning of the expres 
sion *if he is sure that the facts, etc ” is that the witness must satisfy the 
Court, with reference to ordinary probabilities, of bis right to be sure that the 
record relied on b) him is correct Yesuiadiijan v Subba NaicLer, 52 Ind Gis 
704 In a suit for damages for negligence in supervising a building in 
Engineer’s Report is admissible to prove quantity of damages, provided the 
Engineer makes the contents of the report a part of his deposition bv using it 
to refresh his memory Nayendranalh v Km end) a Bala, 43 C L J 479 = 97 
Ind Cas 200= A I R 1926Cak9S8 

Difference between section 159 and section 160 Under section 159 of the 
Indian Evidence Act, it is not necessary that the witness must be sure, that 
what was reduced to writing by him is a correct record It m enough if, on 
reading it, the true facts are recalled to his memory But if be does not actually 
recollect himself what the appellant said if the words are not called to bia 
memory, then the notes may be admitted under s 160 of the Evidence Act, if 
he 13 sure that the facts are correctly recorded in the notes If the words have 
not been correctly recorded but only the writer's nnpresoions of those words 
are recorded, then the notes will be inadmissible under s 160 of the Evidence 
Act In te ift/lapore Knihnasicami. 5 M L T 393=9 Ct L J 456 = 32 M 
334 = 2 Ind Gas 33 

161 Any witting refeued to undei the provisions of the 
Right of adverse party tw0 ^ preceding sections must be produced 
as to writing useu to and shown to the advezse paity if he lequuea 
refresh memory it such, party may, if he pleases, cross- 

examine the witness thereupon 

Principle The fundamental purpose of the rule requiring the use of the 
original is to protect against error and to give th^ opponent an opportunity to 
verify the exact nature of the document and to ascertain its value Even 
where a copy is permitted, there is still a need in fairness or fairness for the 
opponent to see the document in order to prepare, to test the witness upon its 
contents. Thus it is a necessary implication that the document used, whether 
an original or a copy, when produced in Court, shall he shown to the opponent 
on his request, to inspect and to use m cross-examination In i? v St Marlin',, 

2 A 1 E 210, Paltesoil J said u If he could not recollect the facts m depen 
dently of the writing, the original writing ought to have been in Court in order 
that the other party might cross examine , not that such writing is to be made 
evidence itself, but that the other party is to have the benefit of the witness 
refreshing his memory m every part’ “If the witness cannot be compelled 
to produce it, he might use documents made for him by the party calling him 
of the accuracy of which he knows nothing The right of a party to 
protection, against the introduction against him of false, forged, or manufactured 
evidence, which he is not permitted to inspect, must not be invaded a hair s 
breadth MulUn J m Tibbcls v Slerbcry, 60 Barb 201 

Scope of the section In all ca*es where documents are used for the 
purpose of refreshing the memory of a witness, it is usual and reasonable,— -and 
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tlio f icta nor remembers to hav a recognized tho writing as truo while the facts 5 IQ2 
were fresh m his memory, then the paper is nothing more than Htars i>, and is ~ 

incom letcnt evidence Dondw ant v Slate Bank, 7 Ala 830 , Durr Jones 
§ S83 

No or il statements of witnesses should be recorded in the "specul ’’diary kept 
by a police officer under s 172 of the Criminal Procedure Whether incorporated 
or not, in the special di irj records of stitcmonts of witnesses taken by the police 
f ills uuders 102 Criminal Procedure Code, and are liableto be produced but only 
imdu the conditions laid down under that section, i e the nccusedmaj at thetime 
the witness appears before the Court, ask tho Court to refer to them, and the Court 
may, if it thinks expedient, m tho ends of justice, furnish him with copies of 
such stitements for the purpose of impeaching tho credit of the witness Put 
the police offieir who recorded the statement' 1 , cm not be cross-examined under 
s 14 > or s. 1G1 of tho Lvulenco Act with regard to such statements, such exa 
tmnation being allowable only with regard to tho entries properly recoided in 
the dnry kept under section 172 Criminal Procedure Code, if the police offheer 
refers to such outlies for the purpose of refreseing his memories Dadan Gaxi 
v Empcior, 33 C 1023 - 10C W N 890=4 Cr L J 79 

162 A witness summoned to pioduco a document shall, 

Production of docu if it is in his possession oi power, brim? it 
ment9 to Oouifc, notwithstanding any objection 

which there may he to its pioduction oi to its admissibility 
The validity of any such objection shall be decided on by the 
Court 

The Court, if it sees fit, may inspect the document, unless 
it lefois to matters of State, or take other evidence to enable 
it to deteimmt on its admissibility 

If for such a put pose Lt is necessaiy to cause any docu- 
Trinslitiou of docu ment to be ti luslatcd, the Couit may, it 

ment3 it thinks fit, direct the tianslatoj to keep 

the contents seciet, unless the document is to be given in 
evidence and, if the intei pi etei disobeys such direction, he 
shall be held to have committed m offence undei section 166 
of the Indian Penal Code 

Scope of the section If the person is lequired to produce a document he 
is served with a subpoena duces tecum A subpoena duces tecum ought to 
specify the documents required, and the Goutt will not enforce a subpoena which 
is too general , but if a person served with a subpoena admits tint ho has the 
documents required with him he must produce them Lee v Angus L R 2 
Eq 59 lie Emma Silver Mining Co L R 10 Ch 194 A sealed packet may 
be a document and therefore liable to production under the subpoena R v 
Days (1908) 2KB 333 A witness who is merely called to produce a docu 
ment need not be sworn, and in that case he cinnot be cross examined Wood 
v Mad mson, 2 M & R 273 , CorJ 1UI But he may be asked what docu 
ments he has with him, and ho is bound to answer the question without being 
sworn and produce the documents Tho witness produces the document to the 
Court and not to the parties and the Court decides whether jt is to be used or 
not Hie witness can of course, take any legal objection to producing the 
documents Ponell Ev 633 , see also Ptd*ering v Noges 1 B A C 262 Jtf lie 
objects ho is to state the grounds of his obj etion Griffith v Ricketts, 7 Ha 
299 If lie does not attend on such a subpoena or attends and refuses to pro 
duce the writing on any other ground but tint of privilege secondary evidence 
will not be admissible, but the witness will be punishable for contempt R v 
Llanfaetkhj, 2 E A B 940 A person cannot, of course be compelled by 
174 
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A/fe 153, Kemp v King, 2 Moody A, R 437 So a Court will punish the wit- 
ness for his failure or refusal to product documents if properlj subpoenaed in 
caso he has no excuso for such fulure or refuMl Vide s 173 of the Indian 
penal Code , It. a Daije, (1003) 2KB 333 A subpoena duce* tecum is only 
to bo emplojcd to secure the production of boohs ind papers that arc to be 
introduced in evidence in the trial of an action , it is not to be u-ed to secure 
papers to refresh the memor> of a witness It cmnot be used for the production 
of things Biot Jones § 801 

Hie fact that the documents are m tho po session of a coiporation does not 
prevent their production A corporation lias no right to withhold papers which 
a private individual would have to produce In cases of diplomatic officers 
ambassadors and consuls, a subpoena will not be issued for the production of 
their official papers Burr Jones § S02 

Where tho witness declines to produce an instiument on the giound of 
professional confidence the Judge should not inspect it to see whether it was 
one which he ought to withhold (Doc d Caitcrv James 2 31 A Rob 47, 
Volant v Soger , 13 C B 231*»23L J C P 33) , and it seems that the mere 
assertion on oith l>> the solicitor Hint it 13 a title-deed or other privileged docu- 
ment, is conclusive Roscoe N P 133 If tho document be brought into Court 
by a witness who sijs that ho is instructed h> the owner to object to the pro 
duction of it, this is enough to justify secondary proof without subpoenaing 
tho owner himself to make tho objection in person Phelps v Pren , 3 E A B 
430=23 L J Q B 140 It seems to he sufficient if one only of several 
interested parties objects Pci 1 faule J in Kenton v Chaplin, 19 L J C P 
374, Kcaislei/ v Philips, 10 Q B D 4G5 When the production is excused, 
secondary evidence is admissible J larslon v Downes, 1 Ad A E 31 , Doe d 
Oilbci t v Ross, 7 JI A W 102 , Roscoe iV P lo 85 

If a Court decides to summon i government official for the production of 
certain documents it should only do so after c ireful consider ition ind once the 
summons lnd beemssued, productions should ordinarily be insisted on if the party 
who obtained tho summons so desires Laxman Rao v Pi f/iofia, 43 Ind Cas 398 
Statements made before the Income Tax Collector do not relate to nffurs of 
state and so arc not governed hj s 123 of tho Evidence Act The Income Tax 
Collector, summoned to produce, i* bound to produce the books in Ins possesion, 
in spite of the rules made under s 38 of the Income Tax Act forbidding dis 
closure Under s 162 of the Evidence Act a witness should not decline to 
bring documents into Court on the ground of privilege Under the same section 
the Court has power to inspect the documents for the purposes of deciding 
objections rcgaiding production or admissibility The provision relating to tho 
non disclosure of information given or obtained "m official confidence ” does 
noi ipply to the production or documents in a Court of justice Vend atacliella 
v Sampathu, 4 M L T 317 = 32 31 02= 19 M L J 263= 1 Ind Cis 705 
Fhe inspection of an official document of which privilege is cl limed is entirely 
within tne trial Court’s discretion under this section md its refu al to inspect 
them is not an improper extras? of discretion Kagaraja v Vythianatha, 
(1911) 2 31 W N 309 

163 When a. puty calls foi h document winch ho 

Giving 13 ev.ilence V SlVUI , t ' , ° "“V 1 P™ 4 ? » otlce to , P 10 ! 

of document called duce, ind such document is produced, 

for and produced on and inspected by the ptltV Calling foi 

notlce its production he is bound to give it as 

evidence if the puty producing it requires him to do so 

Principle* The production of piper- upon nottc does not make them 
evidence in the cause, unless the pirtj c tiling foi them inspects them so as to 
become acquainted with their contents m which ci»c he is obliged to u e 
them as his evidence (Calvert v Foiclei 7 C AP 3S6, What am v Routledgc 
5 Esp 235 pet hold Ellcnborouqh), at least if they ho m an) way m lternl to 
the issue II ilson v Borne, 1C A P 10, Sager v Kitchen, 1 Esp 210, 
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civil proceedings only It io applicable also to criminal trials and even though S 164 
the Crown is the prosecutor Where therefore, notice to produce statements g 165 
mule to a Magistrate during departmental enquiries is given to the Crown by 
the defence and such stiteirents aro produced, inspected and used for cross 
examination of several witnesses the Crown is entitled to have the whole of 
the statement as evidence Departmental enquiry by a Magistrate in his execu 
Uvp capacity is not judicial enquiry and statemen s recorded therein is not 
evidence taken on oath Such statements therefore are not public documents, 
and section 163 c in be applied to «ucb statements, Goiemment of Bengal v 
Sanlvam Mandal, A I B 1930 Cal 370 

164 When a paity lefuses to pioduce a document 
U-ung as evidence w hicll has had notice to produce, lie 
of document produc- cannot afteiwaids use the document as 
tion of which was evidence without the consent of the other 
..fused on notice palty 0 i the order of the Court 

Illustration 

A sups B on an agreement and gives B notice to produce it At the trial 
< all-, for the document and B refuses to produce it A gives secondary 
evidence of its contents B seeks to produce the document itself to contradict 
the secondary r valence given by A, or in order to show th at tin agreement is 
not stamped He cannot do so 

Principle Where an opponent m possesion refuses to produio on 
demand lie is afterwards forbidden to produce tho document in order to 
contradict tho other party's copy or evidence of its contents This is in one 
sen o a proper pen altv for unf ur tactics but the original lefusal may also be 
legardid a& a judicial admission in advance, of the correctness of the first 
party’s evidence to this extent Wigmote § 1210 In Doc v Cod ell 6 C A P 
525 528 ilderson B said ‘ You must either produce a document when it is 
called for or never ” See also Lexus v Hartley, 7 C A. P 40a, Doc v Hodgson, 

12 A A E 135 

Scope of the section If the opponent having a document m Ins poises 
sion icfu&es to produce it when called upon at the hearing to do so he is not 
at liberty afterwards to give the document in evidence for anv purpose Doc v 
Hodgson , 12 A & L 135 Collins v Gashon 2 F A, F 47 Since it is generally 
to the interest of a pirty against whom a document is intended to be adduced 
that hts opponent should have no opportunity of mistaking its term®, and tho 
refusal to comply with the notice to produce a document m Ins possession lias 
tho effect of letting in secondary evidence such notice is generally effected to 
insure the pioduction of the document IFiffa Ei 2nd Ed 361 If he once 
refuses ho cuinot when his opponent lias proved a copy, and 13 about to hive 
it read, pioduce tho original, and object to its admissibility without the evidence 
of an attesting witness Edmonds v G/w//n, 7 Com B 413 439 , Jack-son v 
Wen, 3 Svarl It 74 Neither, after such refusal, will he be permitted to put 
tho document into tho hands of his opponent’s witness for tho purpose of 
cro 3 ivammation ( Doc \ Codicil CC i(P 327 528) or to produce and prove 
it as part of lna own -ase Doe v Hodgson, 12 A A. E 13 ) He is not entitled 
to «how that there ire attesting witnesses who should be c died ( lacl son v Allen , 

3 btark 71, rdmonds \ Chalks 7 C B 134), or to refresh tho memory of a 
witn<&a(7V/\ Imsuorih Bristol 1874, Wilde C / 1/ S), or it seems for 
any purpose (Colton, v Gordon 2 F A, F 47, Bgles J ) lie is, in effect, hound, 
bv am legal nud sitisfaetory evidence produced on the other •'ide Roscoc 
V P U Shoof ram v Run Lai, 9 W R C R. 213, 3 orl A 252 

165 Tho Tudgc may, m Older to discover oi to obtain 
Judge s power to put proper pi oof of lelciant facts, ash my 
(jucstions or order pro question lie please 1 -, in any foim, at any 
tuition time, of any witness, 01 of tho parties 
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S 165. about any fact relevant or lriclev'int, and may oidci the 
pi od net on of an^ document oi tlnnjj , and neithei the paifcicb 
noi then agents shall be entnlcd to make any objection to 
any such question or order, nor without the leave of the 
Court, to cioss-examind any wi»ness upon any answer given 
m ) eply to any such question 

Piovided that the judgment must be based upon facts 
declared by this Act to be lelevant, and duly proved 

Piovided also that this section shall not authotize any 
Judge to compel any witness to answei any question, oi to 
pioduce any document which such witness would be entitled 
to lefuse to answer oi pioduce under sections 121 to 131, 
both inclusive if the question weie asked oi the document 
weie called foi by the adveise paity, noi shall the Judge 
ash any question which it would be impiopei foi any othoi 
peison to ask undei section 148 oi 119, noi shall he dispense 
with pumaiy evidence of any document, except m the cases 
heiunbefore excepted 

Principle ‘ Section 165 is intended to arm the Judge with the most ex 
tensive power po sible for the puipo e of getting it the truth The effect of this 
section, is that m order to get to the bottom of the matter before it the Conrt will 
bo able to look it and enquire into ever} fict whatever” Steph Inlto Eo Act 
p 162 We know of no limit” says Lump] m J in Epps v Slate, 16 Ga 118 
(Am) to the right which belongs to the Court of interrogating witnesses, either 
in civil or criminal ca" 0 s, e pecnlly the latter The life or death of a nun may 
hang upon a full development of the truth The presumption that this liberty 
will not be honourably and imp irtnlly exercised is not to be tolerued for a 
moment When the\ see therefore that a material fact has been omitted which 
oujit to have been brought out, it is not onlv right but the dut> of the presiding 
Judge to call the attention of the witness to it, whether it makes for or igainst 
the prosecution his aim being neither to punish the innocent or screen the 
guilt) , but to idmimster the law correctlj ’ 

English rule The sporting theory of the common law in which litigation 
was a game of skill to be conducted according to iht, >peahc rules anu to bo 
decided b) tho combined effects of skill strength and luck tended to place the 
ludg*. primarily in the po ition of the umpire of a game whose duty it was 
to interfere only so fir as needed to decide whether the rules of tho game hid 
been viol tied Ibis tendency never dominated (to f ir as tho Judges functions 
were concerned), in the orthodox English practice the Judge then 1 has never 
ceased to perform nn active and virile part as a dnector of the proceedings and 
is nn administrator of justice One of the rntur il parts of the judicnl fuuc 
non in its orthodox and sound recognition, is the Judge s powei and duty to 
put to witnec r-s uch additional questions as seun to him dear ible to elicit tho 
truth more full) This just exercise of his function was never doubted at 
common law the Judge could even call a new witness of his own motion and 
could si ek evidence to inform himself judicnll) , much inoie could ho ask 
additional questions of a witness already called but imperfectly examined 
rorlumUly nispite of the <>trong but subtle tendency to forte the purely judi 
cull function into the back ground, the tradition of tho common 1 iw has never 
lx * n lo>t the right of tho Judge to interrogate as he thinks best h is always been 
pre ervid in theory If ijmore § 781 So under the English law a Judge Ins 
ilways i di cretion iry power with winch the Court ibovo is very unwilling w 
mlcrfcro (Jfidfrton v lamed, 4 Ex II. 213 Per Paike D) of recalling w lines es 
at any stage of the trial, ind of putting such legal questions to them «3 the 
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exigencies of justice require 7? v Watson, 6 C &, P 653 Taylor § 1477 So s 1 65 
u judge nmj put nil such questions to a witness as the interests of justice 10 
qutre {It v liemnant, R. A. It Sib R. \ IPu/vo/i GC X P G53 , 11 v Jameson, 

1 lines, July 21| lbdb) , ami the-^o questions miy he Inscd not only on mutters 
arising in the ciso but on lu*» own local or scientific knowledge (11 v Antrim, 

2 I It GUI, Shuitl v hobinson, GJ I P 29o) So the jury mij ask admissible 
thouji not inadmissible questions 11 \ Lilly man, (189G) 2 Q 13 107, 177, 

Phip Lv 13 i So Mr Edmund Burke m arguing in llr IVancn Hastings 
Trial said ‘It is the duty of tho Judge to receive any offer of evtdenu 
app m ntly material, suggested to bun, though the parties themselves through 
ncgli 0 ence, i^not-una oi corrupt collusion, should not bring it forward Ho has 
t duty of his own, independent of them, and tint duty is to investigate the 
truth If no prosecutor appears (and it lias happened more than once), the 
Court is obliged, through its offici r the clerk of tho urru^ns to examine and 
cross-examine every witness who presents himself , and tlio Judge is to ■-ce it 
done ellcctively, ind to act his own part in it Repot l of Committee on Warren 
Hastings fual, 31 P irt Hist 3 IS 

SuOpo of tho Section It seems to be thogeneril rule, well supported by 
the dialled cases, that the trial Judge has tho right to propound suJi questions 
to witnesses as may be nece aary in order to elicit pertinent f icts, m order that 
tho truth m ly bo cst iblished Barr Jones % 8 1 > A Judgo presiding at i tml 
is not a mere moderator between contending parlies, ho is a sworn afliccr 
clnrged with gr we public duties In order to establish justice and maintain 
truth and prevent wrong, ho has a hrgo discretion in tho application of rules of 
practice 1 hero is nothing wrong in tho Court’s asking tho witness any ques 
tion the answer to which would likely throw any li e ht upon the testimony Per 
Bid well CC in Half man v Cauble 8b Ind 591, 59G (Am) In Bartley v Stale, 

65 Nebr 294= 73 N \V 832, llau ison G J sud ‘It is undoubtedly necos 
airy that the Judge who presided should acquire as full a knowledge of the facts 
and circumstances of tho case on trial as possible, in order th it he may instruct 
tho jury, vndcorrectly, to tho extent Ins duty demands, «hapo tho determination 
of tho litigated matters/ tint justice may not miscarry, but may jircvail , and 
doubtless it is allowable at times, and under some circumstances, for the piesi 
ding Judge to interrogate! witness The exac* extent or (times) when tho 
exigencies mnj wurantau exercise of this right ire matters which aro not 
capable of very preci-o statement, but it mvy be said that the right here in 
question is one which should bo very sparingly pxeicised, and, generally 
counsel for the parties should be relied on ind allowed to manage ind bring 
out their own case 1 ho actions of th Judge in this respect should never be 
such us to warrint any assertion that they weie with a view to assistance 
of tho one or the other pirty to tho ciuse Wigmore § 781 

As reg irds the inclusion of this section in the Indian Evidence Act 
Sir James lutxjames Stephen in his speach said * Pushing however from tho 
case of English Barristers to tho cise of pleaders and vakils, md the Courts 
before which they practice, I would ippeal to every one who has experience of 
tho subject, whether the observ itions referred to are not stnclly true and 
whether the nni n provision founded upon them — the provision which empowers 
tho Court to ask what question it pleases— 1 « not essential to tho ad in initiation of 
justice here In saying that the Bench and the Bar in England play their 
respective parts independently, what I me in is that, in England, cases are fully 
prepared lor tri il before they come into Court so th it the Judge has nothing 
to do but to sit still and weigh tho evidence produced before him In India 
in an enormous mass of case3, tins neither is nor can be so It is absolutely necos 
sary that the Judge should not only hear what lsputbefore him by other-, but that 
he should ascertain by his own inquiries how the facts ictually stand In order 
to do this it will frequently be nece*- ary for him to go into matters which are not 
themselves relevant to the matter m issue, hut may lead to something tint is, 
and it is in order to arm Judges with express authority to do tins that section 
1G5 which has been so much objected to h is been fi amed Speech of the 
Ilonble Fit games Stephen on the 12th Match ISll, m submitting the Repot t of 
the Committee to the Council ” 
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S, 165* “We comp next to the Judge's power” sij 3 Mr Justice Cunningham 1 to ask 
questions It frequently Inppcn 3 th it tho puties ilo nor m their questions 
elicit ill tho facta ncccs<uy to a good mow of the merits of the cut A pi wiiilf 
may havo some weak points m his case which ho is afiaid of betrijing and c o 
dexterously avoids, or a defend mt may ful to peicuvo the import of soma 
answer guen and allow it to puss uncntisized in any such c iso it 13 highly im 
portant tint the Judgo should be inned with full power enabling him (o get at 
the facts He maj iccordingly, subject to conditions to be nnmcdi itel> noticed, 
ask any question ho pltista in any form at iny stage of the proceedings about 
any inattei relevant or irrilev uit, and he nny order the production of any 
document or thing No objection can be taken to iny such question or order, 
nor are the p irties entitled, without iho Court s permission, to cross examine on 
the answers giv'n lhis general j>ower, however, is ver) cle irly restricted In 
tho first place the question must be bised on relevant f icts, and tiiose relevant 
facts must have been duly proved , npxt the Judge cinnot compel a witnp»& to 
answer any question or to produce any document winch ho would bo entitled to 
refuse to answer or produce at the instance of the opposite party nor may the 
Judge ask any of the questions as to credit which would be improper if asked by 
tho adverse party nor can he dispense with primary evidence of a document 
unless the facts of the case show that secondary evidence is admissible A 
Judge, accordingly cannot by the exeiciso of the poweis conferred by this 
section impart into the decision of the cas« anj fact which is not relevant 
under the Act, nor can hp m my case dispense with the prescribed mode of 
proof, or ask questions to credit except such is would be permitted if asked by 
the parties Thus restricted, the power of asking questions is of obvious utility 
in a country like India, where in the vast majority ot cases no advocate is em 
ployed but the Judge has to m ike out the truth as beat he can from the cofused, 
inaccurate and often intentionally false accounts of ignorant, excited and man 
dacious witness ’ Cun Fv 70 

‘A Judge may ask any questions in any form, at any ‘•tnge of the 
cause and to a certain extent even allow partifes or tbeir advocates to do so This, 
however does not mean that he can receive illegal evidence at pleasure , for if 
such be left to the jury, a new trial nny be granted, even though the evidence 
were extracted by questions put from the Bench, but it is a power necessary to 
prevent justice being defeated by technicality to secuie indicative evidence, and 
in criminal cases to assist in faxing the atnont of pumshnent Best Fv § 86 
So it is within the power of the Court to propound pertinent and properly framed 
questions to a witness The exercise of the power if the questions propounded 
by the Court are directed to cruel d points of the case, is most libel) to arouse 
the serious apprehension of the one or the other of the paities and certainly 
places counsels in a situation of great embarrassment if they conceive a question 
asked by the Court as leading uid suggestive in form or improper for an) cause 

It is believed the instances are rare and the conditions exceptional in a high 
degree which will justify the pre idmg Judge in entering upon and conducting 
an°exhausted examination of a witness and the exeicisa of a sound discretion 
will seldom deem such action nece sary or advisable Dun v People, 173 111 582, 

595 ‘Therefore whenever in his judgment the proceeding is not being con 
ducted m a way to accomplish tho purpose for which alone it is instituted the 
full development of the truth or whenevei he can effect a better accomplish 
ment of that purpose he not only has the right but it is Ins dut> to take part 
The Judgo should not place himself in the attitude of helping or hurting either 
side, but whenever it appears to him pioper he should feirlessl) endeavour to 
develop tho truth with all possible clearness and certamt) whichever side the 
truth mn> help or hurt. Tho Judge will alwa>s have a personality of his ovn 
which he cannot disguise or conceil But the only fict he cat di-play » 
sincerity, m3 «o long as ho is sincere he need feel no timidity m the disch irge 
of his public dut> becauso of the po sible tone or inflection of Ins voice or the 
pl i) of Ins fe itures It is natural that able and masterful attorneys should 
bo intolerant and resentful of mj jmticipntion the Judge m the ex nmn itio» 
and cross-examination of wane aes” Bmch J in Stale v heehu 85 Kan 7Gj, 

II tgmore § 784. 
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Of course, the examination b> the Judge must bo done in a reasonable 
and imp irtinl waj so ns not to mdicito his opinion of the facts and thereby 
prejudice the rights of tho pu tics IXis questions should bo propounded, not 
to support the else of cither litigant, but with tho sole dc&iro to elicit and bring 
out tho truth that justice mi) picviul Having in fact no ft cling for or against 
either part), it should not bo difficult for him to refrain from exhibiting such 
feeling It is the prunurj dut> of tin. pirties to bring out their own evidence 
But it would bo n r< proicb to the 1 iw if tho Judge were required to sit still in 
cither a mil or crimm il trial, and see justice defeated through failure of counsel 
to ask il witness a pertinent question Hie respective counsels are presumed 
to be thoroughly f muliar with tho facts of tlu case, and as a rulo the trill will 
proceed m tho most orderly and s itisf ictory m inner when they me allowed to 
m in Ago ind conduct the cxuninntion of witnesses But it is important that 
the trial Jud n G should also become hu jaunted with the facts and if in Ins judg 
ment it is nccessarj to elicit the truth he may inUrpose with que tions to tho 
witness either in dinct or cros'-txannnatiou md he mi> put k uhnj, questions 
or suggest the form of a question and it h is oven been held that a Judge mn) 
call a witness and examine linn and permit or refuse cither side to cross 
ex iminc such witness Coupon v Dtsborouqh, (lb94) 2 Q B 310 It is obvious 
tint these privileges of the Court should he so overused is not to prejudice the 
rights of tho p trims, or to unduly interfere with the presumption of the cause 
of iction or defence I ho discretion of tho trial Court will not be mterfeied 
with except in a cle ir case of abuse While tho Judge inaj of course state tho 
grounds of his rulings in receiving or rejecting testimony comment upon the 
weight of tho cvidenco at the time of its introduction should be avoided is ui 
invtsion upon tho province of tho jur> I he Court imj often with great 
j>ropriet) ask questions of a witness on tho stmd for the purpose of bringing 
out tho ficts of tho case, but should never indulge in remarks to witnesses, or 
in comments upon their testimony which may either magnify or diminish its 
clfect upon tho jury us to credibdit) or v due While tho Judge may so 
interpose questions, his comments if au>, should bo so guirdod as not to 
prejudice the parties, even though not directed against them Forexunple, 
when the Judge sud l don t think going over the «amo ground so much does 
any good I suppose that tho jury knows more about forest dies than any of the 
witnesses that are testi tying or any of tho ittoruejsm tho else,” the Court held 
tho remark improper as an invitation to the jury to Use their own knowledge 
of forest fires in determining the issues in the caso rather than the testimony of 
the witnesses BelL v Sleuait, 1G0 App 70G Excppt prejudice is shown, m 
improperconiinent or remark is not sufficient to call for ri versal Phillips v Beene 
16 Ala 720 And tho crrorba3 been held cured by propel instructions to disregard 
the statement Chicago City R Co v Joidan 11G III App 630 Burr Jones § 
815 ' I think that under section 1G 3 of the Indian Evidi nee Act the judgment 

must bo based upon ficts declaied by the Act to be rehvant and duly proved ” 
bhah J in Ismail v Emperoi, 2G Ind Cis 995= 1G Bom L R 934 = 16 Cr 
L J 83 = 2 Bom Cr C 252 When the defence is based on s 84 of the Indian 
Penal Code, the Sessions Judge may under section 54 of the Cuminal Procedure 
Code and section 165 of the Indian Evidence Act, ascertain the behaviour 
exhibited by the prisoner duung tho jears of his life previous to tho homicide 
and if accused has oee n kept in a lunatic asylum, recoid medical evidence of 
the facts observed there, and of tho opinion formed a3 to his particular form of 
lunacy Queen Empress y Dongor, R it Un Cr C 279 

The provisions contained m this section and in Order XIII r 10 of the 
Civil Procedure Code are intended to arm the Court with a power of initiative 
in getting at the truth The essentul duty of the judicial office is not to 
decide which part) has made the better fight, but to ascertain as far as judt 
cially possible on which side the truth lies and to adjudicate accordingly Ihe 
act of sending for i document under s 165, Evidence Act, or for a record 
under Order XIII r 10 does not ipso facto make such document or record evi 
deuce in tho case If the document is itself relevant, it must be duly proved 
after it has been formally introduced into the case Puma v Bhadu 9 N I, 

R 11 = 18 Ind Cas 857 
175 
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« 165 Under this section a AIngi&trnte is entitled to put to a witness any question 
at an> time and in any foim Piatap y Emperor, Ind RuL 1930 Nag 273 

Construction of the section This section is capable of two widely diffe- 
rent interpretations (a) It may moan that the Judge may introduce into the 
case, without any restrictions except those stated in the second proviso, any 
irregular evidence ho pleases, that ho might for example, ash a witness what 
some respectable persons had told him about the matter in dispute , evidence 
which, though properly speaking, is inadmissible might be quite trustworthy 
But then what is the meaning of the first proviso ? flow is the Judge to make 
use of the xmguinr evidence at all, if he is not allowed to base his judgment 
upon it, at least to some extent ? Even if ho uses it only to corroborate other 
evidence, he still has a his judgment partly upon it (b) The other possible 
construction of the section is tint it only empowers the Judge to ash irregular 
questions in order to discolor or obtain proper, that is, regularly admissible, 
evidence For example in a case of murder, when the weapon, had not been 
found, a witness might state in answer to the Judge th it he had heard that 
the accused had secrotcd it in a certain dit h Ihe statement, being hearsay, 
would be inadmissible but the Judge, by means of it, might be able to direct 
an enquiry which would lead to the weapon being found Upon the second 
of these two constructions of the section the first proviso would prevent less 
difficulty But then it is not easy to see why the last clause of the second 
proviso was inserted This chui&e would be quite intelligible if the section 
were intended a3 a general relaxation of the rules of evidence, but why should 
not a Judge who was merely hunting up evidence look to a copy in order to see 
whether it was worth while to endeavour to procure the original It may 
further be observed that if that clause on the other hand refers to the evidence 
to be accepted in the case itself, it appears to be mere surplusage, as the first 
proviso has already declared that the facts must be duly proved ” t e , where 
the fact is contained in a document primary evidence of that document must 
as a general rule be given In the first view, it would modify the rules of, 
evidence to a very considerable exteut In the second view the section would 
add little, if anything, to the already existing law Barkbrj Ev pp 114 115 
Under this section, a Tudge has the power of asking irrelev ant questions to a 
witness, if he does so in order to obtain proof of relevant facts , but if he asks 
questions with a view to ci immal proceedings being taken agam-L him he is 
not bound to answer bun and cannot be punished under s 179 I P Code 
In re Han Lai thman, Cr Rg 14 10 1885 

Ask any question ' The ordinary practice in a properly constituted Court 
is that where i witness for the pro ecution is not called on the part of the 
Crown, he is placed in the witness box m order that the defence may have an 
opportunity of cross-examining him, and certainly, where the Tudge thought 
it necessary to call one of these witnesses for the purpose of eliciting some facts 
which he thought material for the prosecution, the prisoner ought to have been 
allowed ail opportunity of putting an> question that he thought necessary in 
cross examination ’ Per Joel son J m Empress v Grish Chandra 5 C 014 
Under s 165 of the Evidence \cf a Judge has power to ask any question he 
pleases about inelevant facts if he does so in order to discover or obtain proof 
of relevant facts Queen Empress v Han Lahshman 10 B 185, see also R v 
Alrm, 21 R 603 It is not the province of the Court to examine the witness, 
unless the pie iders on either side havt omitted to put some material question 
or questions and the Court should as a general rule leave the witness to the 
pleaders to be dealt with as laid down in s. 133 of the Act The Judge’s power 
to put questions under a 165 is certainly not intended to be used in the manner 
which we have had occasion to notice m the present case Per Garth C J «* 
Noor Box v Empress, 6 C 279 Xho Court is not entitled to put questions 
with regard to the statements made by witnes es to the investigating officer in 
order to show that the witnesses had made contradictory statements to the police 
nnd before the Court Section 165 of the Evidence Act does not give such a power 
to the Court, as it amounts to introducing evidence in contravention of the law 
nz section 162 of the Criminal Procedure Code Keramat v Emperor £2 C 
L. J 528 = A 1 R. 1920 Cal 147=^92 Ind Cas 453 The provision of section 
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165 cinnot bo used in contravention of 162 of the Criminal Procedure Code 
Mating Him Gyaw v Maung Po f 4 Rang 471— 99 Ind Cas 1019 = 28 Cr L J 
219 = A I R 1927 Rang 74 The Court’s decision must rest not upon suspi- 
cion but upon legal grounds established by legal testimony Luchiram v 
Ridha, 34 C L J 107 , Bhaguanv Shamser, 33 P L R 1918=44 Ind Cas 433 
A Court of appeal cannot set things right on appeal unless it is established that 
the intervention with questions of a trial Judge, with a view to clear up obscu- 
rities, and generally to elicit the truth, exceeded the bounds of the provisions 
of s 165 and so impeded the legitim Ue work of counsel engaged in the cause 
is to amount to a material error leading to failure of justice Surendra Ki ishna 
v Ranee Dasee, 47 C 1043=24 C W N 860=33 C L J 34= 59 Ind Cas 814 
A Judge is justified in using his knowledge about the character of the parties 
in a amt to coine to a decision upon the credit to be attached to their evidence 
on the cise set up by them SanHlay Hi IiJiorow, 9 L B R 160 = 45 Ind 
Cis 734=11 Bur L T 98 

Cross examinations on answers given to the Court In Sukhat am v 
Hundji 11 B H C R 509 at p 510, West J said When the counsel for the 
prisoner has examined or declined to cro 3 s examine a witness, and the Court 
lfternards, of its own motion, examined him the witness cannot then, without 
the permission of the Court, be subjected to cross examination When after the 
examination of n witness by the complairant and the defendant, the Court takes 
him in hand he is put under special pressure as the Judge is empowered to ask 
any question he pleases, m any form, about any fact relevant or irrelevant 
(s 165 Indian Evidence Act) and he is therefore, at the same time placed 
under the special protection of the Court, which may at its discretion, allow a 
party to cross examine him but this cannot be asked for as a matter of right 
This principle ipphes equally whether it is intended to direct the examination to 
the witness a statements of fact or to circumstances touching his credibility, for 
any question meant to impair his credit tends (or is so designed) to get rid of the 
effect of all !us answers and of each of them just as much as one that may bring 
out an inconsistency or contradiction It is then a cross-examination upon 
answers — upon every answer given to the Court — and is subject to Court’s 
control ” In Coulson v Disborough, (1894) 2 Q B 316, Lord Esher MR s ud 
“If what the witness has said in answer to the questions put to him by the 
Judge is idverse to either of the parties, the Judge would no doubt allow, and 
he ought to allow, the party a counsel to cross examine the witness upon his 
answers A general fishing cross examination ought not to bo permitted ’ 
llus dictum was approved bv Faruell L J m In re, Enoch and Zat etxy 
79 L J K B 363 = (1910) 1 K. B 327 C A The words “any witness’ in this 
section include a Court witness It is doubtful how far the right to cross 
ex inline sui h a witness is an absolute right or requires the leave of the Court 
Makund Sinqh v 1 It Qhafurunmssa 9 O & A L R 549=74 Ind Cas 108 
The Court should not examine a witness without notice to the parties or their 
pleulers and without affording them an opportunity to cross examine him or to 
rebut his stitements section 165 of the Evidence Act does not justify such 
procedure When a Court examines a witness without notice to the pleaders 
and bases its decision upon the evidence of the witness, it acta with material 
irregularity in tho exercise of its jurisdiction with«n the meaning of s 115 of the 
Civil Procedure Code Peanlal v Peatilal, 22 Ind Cas 407 

It follows that a Judge’s questions may be leading in form " Folly 
niy lords” said Lord Ellenboi ough, G J “has said tint m examining tho 
witness, we put Ieidmg questions? I ho accusation is ridiculous, it is almost too 
ihsurd to deservo notice In tho first pi ice, admitting tho fict, can it be object- 
ed to i Judge that he put lending questions , Can it be objected to persons m 
tho situation of the commissioners that they put leading questions ? I have 
always understood after some little experience that the meaning of a leading 
que tion was this and this only tint the Jud^e restrains an advocate who 
produces a witness on one particular side of a question from pulling such in- 
terrogatories as may operate as an instruction to that witness how is to reply to 
favour the party for whom ho is adduced Tho Counsel on the other side, 
however, may put what questions he pleases, and frame them as best suits his 
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S 166 purpo«p, brcau^o then tho rule is changed , for there 18 no d mger that the 
S 3 67 ^dne&s wilt be too complying But even m n case where c\ idence is brought 
* * forward to support a particular tact, if the witness w obviously adverse to the 

port) calling lino, then again tho rule does not prevail, and the most leading 
interrogator!! s are allowed But to sn\ that the Judge on the bench may not ask. 
what questions and in what form ho pie isos can onl> origin ito in that dullness 
and stupidity which is the curse of the age " 25 Hansaui Part Deb 207 

Proviso (1) Having regard to tho stringent provision of this section a 
judgment based on irrelevant facts cmnot be sustained Ponnusami v Singarnm 
41 M 741-34 M L J 526 — 46 Ind Cut 849, but 6ft Jhwoi t Under 43 M 
609—56 Ind Cas 957 “The Evidence Act prescribes that tho judgment of 
the Court must be based upon facts declared by the Act to bo reh vaat ind 
duly proved, and it would be intolerable that tho Court should decide rights 
upon suspicions unsupported bv te tnnony ” Per Jenkins C J m Sreemtilhf 
vohun Dibi v Saral Chand, 2 C W N 17 (27) see also Ismail \ Emperor, 
26 Ind Cas 995—16 Bom L R 934, Lvdmam v Badha, 34 C E J 107 
Bhaqu.au v Shammer 33P L E 1918— 14 Ind Cas 433 , Queen \ Pdamber 
7 W R Cr 25, Emperor v Jadub Das 27 C 291-4C W N 129 Court 
ought not to comment adverse!) on witness s conduct reiving on matters which 
are not f valence Jmar Nath v Emperor 8 a Ind C is 143 —26 Cr L f 
463- A IR 1925 Lah 187 1 ho proceeding of a ronfidt-ntinl inquiry containing 
an opinion on an cx parte investigation is inadmissible m evidence It is the 
duty of the Judge to record a finding on the evidence adduced by him Baldca 
v Shcoiaj 06 Ind Cas 807 

Proviso (2) Where the question i» ashed with a view to crimin tl proceed 
mgs being taken against the wiine^ the witness is not Itffdly bound to answer 
it, and he cannot be punished undir s 179 1 P Code for refusing to answer 
Queen Empress v Hart Lakdinau 10 B 185 A witness should not bo coerced 
to answer a question Queen Fmpicss \ Ishri , 8 A 672 (675) 

166 In OA^es tiled by jury 01 n itb assessoi s tile, jury 
Power ot jury or or iwssoii nny put iny questions to 

isseb=ora to put ques tlie witnesses, tlnougb 01 by leave of the 
‘i™ 8 Judge, wbic'i tho Judge hiinsUf might 

put and which he consult rs piopei 

Scope Tho privilrge to eximine witnesses has Jon„ been extmdeil to 
jurors when exercistd 'o draw out or clear up ‘•onm uncer tun point Sihacfcr 
v Si Lotus 128 Mo G4 Burr Jones § 81 > 7? v I ilh/man, ( 1S9U) 2Q B 167 
Tbn isspfa or may also, likn thr jury bf allowed to put questions through tho 
Court to witness under rx munition Empress \ Journal, 24 M 523 It is 
often ele irabh that the jury should hive an opportunity of viewing the spot 
in lontroveisy since tho knowledge derived !»> these means is fir more 
Eitisf ictory than mi) obtainable by the mere exumnation of maps or places 
winch aie often in iccurnte and obscure and may }>rrinp<- hate been prepared 
with in expre^-t view to mislead Taylor 3 5o8, c ce dso In the mailer of petition 
of Lalji 19 A 302 section 293 of the Criminal Ptocedur© Code But the jurors 
and assessors can only view the seene of tin alleged ofltnee and cannot 
examino an) witnesses on the spot, becauv. by «ub section (2) of s 293 the 
officer conducting (he jurors or ft v se« ors to the spot cannot sutler any other 
person to =peik to them Queen v ChuUrrdhoire \ 5 W R. 59 

CHAPTER X! 

or improper vdmi^sion \nd rej lotion of evidence 

167 'i lio impiopei admission oi rejection of evidence 

No new trial for mi shall 1 not be ground of itself foi a new 

proper adimt^ion or tual or refusal of uny decision in nny 
rejection of evidence case, if it shall appear to tho Court 
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before which such objection is raised that, independently of S 167 
the evidence objected to and admitted, theie wis sufficient 
evidence to justify the decision, 01 that, if the rejected evi- 
dence had been received, it ought not to have varied the 
decision 

Scope of chapter XI The Act concludes with repeating the provision of 
Act II of 1835 to the effect that the improper admission or rejection of o\i 
dcn-c is not ground for a reversal of the judgment or for a new trial of the 
cise if the Court considers that, independently of the evidence improperly 
admitted, there was evidence enough to justify the decision, or thit if the 
rejected e\ idenco had been admitted, it ought not have varied the decision 
When their fore an appeal is grounded on the improper exclusion or 
admission of evidence the appellint must be prepared to show not only 
that there Ins been an improper admission or exclusion, but that a mi'-carriago 
of justice has been thereby caused Cun Ev 70, 71 In his introduc 
tion to the Indian Evidence Act, S« James Fityames Stephen obs rved tn 
connection with sections 5 — 11 “Important as these sections are for purposes 
of stud) and m order to make the whole bod) of law to whioh they belong 
easily intelligible to students and practitioners not trained in English Courts, 
they are not likely to give rise to litigation or to me distinction The reason 
is th it s 1G7 of the Evidence Act which was formerly s 57 of Act II of 1855, 
renders it practically a matter of little importance whether evidence of a parti 
cular fact ia nitwitted or not The extreme intricacy and minuteness of the 
law of England on this subject is principally due to the fact that improper 
ulimssion and rejection of a single question and answer would givo right to 
n new tml in a civil case, ind would upon atrial be sufficient ground for 
quashing of a conviction before the Court for Crown Cases Reserved The 
improper admission or rej» etion of evidence in Itulu has no effect at all, unless 
the Court thinks that the evidence improperly dealt with either turned or 
oujit to have turned the scale A Judge moreover if he doubts aa to the 
relevano) of a r act suggested, can if he thinks it will lead to anything relevant, 
ask ibout it himself under s LG5” Steph Introduction p 73 

Retrospect in English law Whenever the Court admits irrelevant 
evidence the party ufected b) such evidence, should then and there mako 
objection to it An objecting counsel is entitled to an immediate ruling, before 
the close of the proponent s cise, declaring the evidence admissible or inadmis- 
sible By oi tliodox English rule two remedies were open to the pnrty against 
whom tho tml Court gives the ruling (1) ‘He may tender a bill of exception 
or he may first ask the Tud n c to mako a note of the tender, and if tho request 
is denied then tender his bill of exception ’ Pet Laid I binqer CD in 
Gibbs v Pd c, 9 M i C W 351, 360 An exception is nil objection taken at 
the trill to a decision upon matter of law An exception is a protest against 
a rultn„ of the Court It is notice to the Court and opposing counsel that 
flic objector does not acquiesce in the ruling Stale v Laundnj, COG Pat 290 
1 he exception must bo written, for its mam object is to preserve in it the fact 
and the tcims of the dispute The exception, must contain all that is neces 
sary for determining the issue made It must therefore include the offer of 
evidence the objection wi h its reasons tho ruling, ind the notice of exception 
taken Wigmoie § 20 The other remedy open to an aggrieved party is by a 
motion for a new trial By the orthodox English practice the remedies of new 
trial and of lull or exceptions were regarded as alteration and mutually ex 
elusive Moreover, the bill of exceptions come to bo onl> rarely chosen for 
tsl iblishing errors m evidence rulings, jnrtly because of its greiter formality 
and expense, parti v because tho tridition persisted (ever since the statute of 
1 dward I) thnt a bill of exceptions invohtd in some degreo a rejection on 
the trustworthiness of tho Inal Judge as being incapable or unwilling 
to note correctly tho point in dispute Gibbs \ pile, 9 M A W 351 , ll igmoro 
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S> 167 Material error, new trial under English, law lho original ami ortho- 
dox English Huh is pi tin An erroneous admission or rejection of a picco of 
evidence was not sufhcicnl ground for setting iwdo tho verdict and order a new 
trial, unless upon all tho evidence it appe ired to tho Judges tii it the truth had 
thereby not bet » re iched In 11 v Lall K A It 13d, tho Court observed 
4 Whether tho Judges on a ciso reserved would bold n conviction wrong 
on tho ground tint some ovidcuco had been improperly received, when other 
evidence bad been properly admitted that was of itself sufficient to support the 
conviction, tiio Judges seemed to think must depend on the nature of tho ciw 
and tho weight of tho evidence If tho ciso were clearly made out by proper 
evidence, in such n way na to loivo no doubt of tho guilt of the prisoner m the 
mind of any reasonable m in, they thought that as there could not be a new 
trnl m felon), such a conviction ought not to be set aside because some other 
i valence had been given which ought not to have been received Hut if the 
c,iso without such improper evidence were not clearly undo out, and tho irnpro 
ppr evidence might bf supposed to h ive had an effect on the minds of the Jury, 
it would bo otherwise * Wtgmote § 21 Such was the rule in the King's Bench in 
criminal cues (Tut) ler'x case K A R 133 11 v Teal 11 East 311 U v Treble, 
161) as well as in civ il cases Tr if it hit v Wynne, 2 13 A Aid 551,559 The 
sumo rule w\a adopted by Lord Mansfield G J m Hat ford v Wilson, 1 Taunt 
12 14, m the Common Pleas In that case the learned Chief Justice, said 
‘Neither will lho Court set aside a verdict on account of the admission of 
evidence which ought not to have been received, provided there be sufficient 
without it to authorize the finding of the jury” 1 his rule was also explicitly 
approved in Doe v Tyler, 6 Bing 561 Su< h ms equal!) the practice m 
Chxnctry, when issues had been sent to a jury m a Common Law Court 
IFtomora § 21 In Pemberton v Pemberton 11 Ves 50, 52, Lord Eldon, L G 

said “If upon the whole record ht is satisfied that justice has beeu done, 

though he may think, that some evidence w is improperly rejected at law he is 
at liberty to refuse a new trial ' bnnilarh in Lor'on v Kingston, 5 Cl A F 
213 340, Lord Coltenham L C said 'The true i onsulmtion always is whether 
upon tho whole there appears to be such a case as enables the Judge m equity 
satisfactorily to administer the equitus between the parties without the assistance 
of another trial ' All this lasted down to the dci/tde of 1830 In that decade 
tho Court of Exchequer in Crease v Banclt \ 1835)1 C M & R 919 announced 
a rule which in spirit and m later interpretation signified that an error of ruling 
created per se for the excepting and defeiled party aright to a new trill 

IKipmore § 21 see also Doe v LangfielJ 16 51 A W 49?, 515 lho new 

Exchequer rule was speedily accepted in the other Courts { T vie Rutz.en v 
Fan, 4 A &E 53, IVright v Tatham 7 A &E 31 1 330), and for something 
more than a generation it remained the law of England until it was reformed 
away, for civil causes in 1875 Uigmoie § 21 In 1? v Qibson, L R 18 
Q B D 537 310 I ord Coleridge C J said ‘ Until the pacing of the Judicature 
Acts the rule was that if my bit of evidence not legally aduussibh, winch 
might have affected the verdict, hid gone to the jur> the party against whom 
it was given wa3 entitled to a new trial See also Campbell v Looder, 34 L J 
Ex. 58 

Now tho civil cases m England an governed by the Judicature Act, 
lbS3 and Rules of tho Supreme Court Rule 6 of Order 39 of the a ime runs as 
follows '* V new trial shall not bo grant*. d on the ground of mtsditt etton or 
of improper admission or rejection of evidence Unless in the opinion of 
the Court to which the application is made some substantial wrong or nn&carrnge 
1ms been thereby occasioned in the trial ' So a new trial will not be grunted 
unit tho evidence had it btui admitted would hau had t >ome legitimate effect 
on tlio verdict [3/aufey v Palncnt (1895) 73 I f 93) nor when the evidence 
ha& been prematurel) admitted but which would h ivc become idmiasiblo in the 
course of tho trial [Fannel v Wallace, (187G) 35 I* 1 3blj And tho ‘■nme rule 
applies where ei idenco has been wrong!) admitted If there 13 other evidence 
lo fcUNlam tho verdict and no sub Untial wrong or misearmgo has occurred in 
tho trial tho verdict touh stand Tody Degqs (’905)2 I R 525 C A See 
for examples, Maclarm A Sons v Dans, (1890) 6 1 L R 372, Lions v Vgther 
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Tydfil Urban Council, (1899) 1 Cb 241, Ratchffe v Evans, (1892) 2 Q 15 324 $ 167. 

For a case where a new trial was granted because evidence of an illegal agree 

ment was wiongly admitted in support of the claim for damages, see Harpei v 

Ei/jolfsson (1914) 2KB 411 In England the rule 6, is not applicable to the 

Divorce Court Alien v Allen, (1894) P 255 “I doubt the possibility of 

form ul itmg any general rule” said Lo)d Mahon 'applicable to the constj notion 

of Rule which would be useful, and I do not doubt the inexpediency of making 

the attempt Each case must depend upon its own circumstances ’ Biay\ Foul 

(189b) A C 44 (50) In the same case Lonl llalsbwy said ‘A substantial 

wrong is occasioned where the defendant has not been permitted to present his 

cise to the jurj, or an important and serious topic has been praticaliy with 

drawn from the jury ’ See also Lionel Bat ber A Co v Deulch Bank, (1919) A 

C 304 H L , I eaily Practice 1921 p G03 

The fact tnat evidence was unpropeily admitted or rejected at the trial is 
a good prima facie ground for granting a new trial The onus of proving that 
no suhstmtial iv rang or miscarriage was thereby occasioned lies on the re*pon 
dent Anthony v Halstead , 37 1/ T 433 , Biay v Ford (189G) A C 44, lait 
v Beggs (1903) 22 Ir R 525 The Court of Appeal will not entertain technical 
objections to the admissibility of documentary evidence not taken in the Com t 
below and which if taken might have been met by calling further evidence 
Biadshawv Widdei inqion, (1902) 2 Ch 430 , Pot cell Eu 7 04 

So far as criminal cases were concerned, the Judge had a discietion to 
state a case for the Court of Crown Cases Reserved under the Crown Ca=e*. Act, 

1848(11 & 12 Viet C 78) where admission or rejection of evidence wis 
improperly made The jurisdiction under this Act was transferred to the Judges 
of the High Couit by the Supreme Court of JudicUure Act of 1873 and though 
sections 6 and 5 of the Crown Cases Act were repe iled by the schedule to the 
Criminal Appeal Act of 1907 (7 Ed VII, C 23,) the right to reserve a question 
in a point of law to the Court of Crown Cases Reserved was not affected by it 
In practice however such cases are now submitted to the Court of Criminal 
Appeal Steph Diq Ev Ail 143 Section 20 (1) of the Criminal Appeal Act, 

1907 (7 Ed VII C 23) runs as follows ‘The powers and practice now existing 
in the High Court in respect of motions for new trials or the granting thereof 
in criminal cases are hereb> abolished ” Where the trial ha3 been a nullity 
the Criminal Court of Appeal has power to order a Venue de noio, although 
the Cr Appeal Act of 1907 does not expressly confer that power on the Court 
Crane y Public Piosccutoi, (1921) A C 299=94 L J K B 1160 Dennis v 
Purler, (1924) 1K.B 863--=96 L J K B 388 , R v Httssey, 18 Cr A. R 121 
In King v Beccham, (1921) 3 K B 464 the Court observed tint even if the 
illegal evidence had not been admitted still the jjry must have found the defen 
danfc guilty of man slaughter 

English and Indian Law differentiated. Under Rule 6, Order 39 of tho 
Rult-s of Supreme Court, the Court will interfere only when some substintial 
wrong or mi carnage ha3 been occasioned on the trial by improper admission 
or rejection of evidence, but m India such interference 19 legal when such nil 
proper admission or rejection of evidence would have varied the decision In 
the second place under the English law in such cases only a new trial can bo 
granted but under tins Act the decision may also be reversed 

Scope of the section This ‘■action is verbatim reproduction of section 
57 of Act II of 1355 This rule has been adopted from he Common Law Courts 
of Fnglnnd In Hughes v Hughes , 15 M & W 701 (1846), Alderson B said 
' The Court will not grant a new trial if with the evidence rejected a verdict 
given for tho party offering it would be clearly against the weight of evidence, 
or if without the evidence received there be enough to warrant tho verdict.” 

The reason of the rule is thus forcefully stated by Porter J in an American 
case "These circum-tancos which were established by evidence, confessedly 
competent, were so conclusive as to tho guilt of the prisoner that no honest jurj 
could refuse to convict him of the crime To acquit him would bo to shield 
guilt from justice and deny the protection of law to the innocent. If therefore, 
the Court below ins n 0 ht m holding that the Judge erred m admitting nddi 
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lional I'vnieiico U mhng to iht «» who ton dusiona, wo think it has clear!} wrong 
m rpvtrung the conviction , for. upon the facts disclo* tl, iht supposed error 
could work no It gal injury to tin pn oner Ah it w is fthonn, beyond aft 
nutation, by «ndi'*|>utul and compel* nt proof, th it the accused was ouo of the 
murderer*? no nro un<l( r no h ^ni or iiiorui obligation to us uuui that the jury 
nuda lutv t n iidered n fill*? verdict of tiujutU d hut for tho trrancoua tulmi- ton 
of other iiiul Drclli ss evidence In this n spiel there is no distinction 
botnet n oml nml criminal case* li.« rcc plion of ijligtl cv itfeneo ia pro- 
suraiilivh mjunoiH to Urn pirty i>bj< cling to its admi non , hut where 
the im sumption .a rerulhd and il charlj appears, on examination of the 
«hoL record i he j oml the possibility of rational doubt that the insult would 
have ixvn tin* Mine, if lh« objrctioimblw proof had Is m njpcuri Ihn error 
furnishes no ground for rcfu-al & 21 ibis •Rcnon allirma a 

reasonable nnueiplo ©fun before hud down uuihonlitivcly by tin Pm> 
Council If. after netting mule whit has been improperly rejected i or omitted 
the residue of the evidence w autheicnt to support the hading of the 
Conn no Awllnu. Court .houH lbus-n /Sure Sin "Ou'rn/w V 

itatiuiuah &»««•* C'Utmkr imi litliatlitr, 10 \l 1 A nhin. the mm heil 
bren bought to bo supports! li> nb. ended,.", Iho Court MUMtlorul llio cl o 
on 1(8 menu on Iho independent c*>deu<A apart from bo forged A art It 10; , 
i.iuiKi V A G ovular \ Ghivma \arayana 10 U I \ 1 »1 
J P Unt T {SS&JmX 7\V It P L 13-lMI l \ 171 \ foUarajaU 
t fannee, 11 W K C ft 10, lfohury GhunLa 0 B L K l* O 

In Mohar Singh v OrAntifta, G B L ft ft C 495 the Court said “ft 
i£L, to their Lordships that giving fuU .weight to nU three objections there w 
still sufficient and more than sufficient proof in the unsuspected evidence given 
inlhft c.iuso to support tlio decrees against which the appeal ns brought iheir 
Lordship* of course do not give to a decree founded upon evidence which has 
been so impeached, the same weight which they would givo him to tho finding 
of an Indian Court upon evidence against which no objection cm be challenged 
Hut thev are not m tho position of a Court of Law in tins country before which 
on a motion for new trial, it ia shown that evidence improper to be admitted 
has been admitted bofore the jury 1 ho Court in those cases are not Judges of 
f ict nnd are unablo to say what weight tho jury many have given to the evidence 
that ought not to h we been admitted But it is the duty of their Lordships who 
ate Judges of the fact ut such ft case ns this to consider whether throwing 
aside tne evidence which ought not to hive been admitted, there still remains 
sufficient evidence to support the decrees Their Lordships novertbeh s« mu«t 
ex uress their regret that the Court of fir t instance in the case before them 
should have been as lvx nt it has been in the admission of evidence The 
improper reception of evidence is always to bo deprecated, if only from its 
tendenej to provoke m appeal See n!»o Umit Rajaha Itajs Bomnm m.e 
Bahadur v Pemmasaimi I cnUtadry, 7 y I A 128, Am/ At W 

In rases of doubt the Judge should decide in t ivour of admissibility of tbs 
evidence under consideration tuber tlinn of mudmissibilitj Ooileelai a/ 
Gorakhpur v Palahihan, 12 A l (r B ) 

This section is equally applicable to civil and criminal cases This section 
applies to criminal as well n$ to civil cases whether or not the trial has been 
had before a iury Imptratrix v Pifamber 2 B 61 Queen v Hurt ihote tiiuntlei 
1C 207=20 W R Cr 3G , Reg v Navtoji, 0 B H C R 853 The words “in 
any case ” in s. 167, Evidence Act, ire wide and include criminal trials bv jurv 
Quati Empress v ftamchandia, 19 B 749 

If it shall appear to the Court, etc The expression in tins section the 
Court before which such objection is raised,” includes the reviewing of Appellate , 
Court Imperalrtx v Ptluniba, 2 B 61 This section applies as well to tho 
High Court sitting na a Court of original jurisdiction aa to the same Court 
sitting for the consideration of a reserved point Jleg v Aat roji Dada Bfm, 

0 B H C 333 per Green J Th«, provisions of this section are made applicable 
by the clearest possible words to all judicial proceedings in or before anv Court, 
and art, therefore, applicable to the High Court, sitting under s 26 «f th 0 
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Letters Patent, *‘to determine the point of law reserved and pass such judgment 
and sentence as to the Court shall seem right” Ibid, per Straight G J in ibid , 
contt a per Bayleij J in i bid This section applies to criminal Inals by jury in 
the High Court Iieg v Nation Dadabhai, 9 B H C 358 

Effect of improper admission and rejection of Evidence in civil cases 
The improper admission of the copy of a deposition of a living witness is not 
ipso facto, gi ound for a new trial, where there is ample evidence to justify the 
decision independently of the evidence so admitted Wooma Kan to v Ganga 
Naratn, 20 \V R 38-4 In civil cases in India there is no difficulty, on prin 
ciple as regards the working of this section In England in civil as well as 
criminal cases the Court is not a judge of facts The jurors are judges of 
facts, and as such some difficulty may be felt by the Appellate Court to decide 
the effect of evidence improperly admitted in the minds of the jurors So in 
India in civil cases “it is the dutj of their Lordships who are Judges of the 
fact to consider whether throwing aside the evidence which ought not to 
have been admitted, there still remains sufficient evidence to support the decree ” 
ilohar Singh v Qhuriba, 6 B L R 495 P C — 15 W R 8 P C So under 
this section, the improper admission of evidence is not ground of itself for a 
reversal of any decision if it appears to the Court that independently of the evi 
dence improperly admitted, there is sufficient evidence to justify the decision A 
Court competent to deal with facts should ignore the evidence wrongly admitted 
and consider whether there still remains sufficient evidence to support the judg 
ment Khnl Sanhar v Emperor, 82 Ind Gas 283 The Judicial Committee will 
not determine an appeal against a decree upon the mere fact that some evidence 
has been improperly admitted by the Court below It is the rule of that tribunal 
to do substantial justice between the parties and to see if there is sufficient evi 
dence on the whole record to jusdfy the conclusion to which the Court below has 
arrived Goshain Tola v Rickmunee, IS M I A 77 , see also Baboo Bhodnatant, 
v Onuao Singh, 13 M I A 519-15 W R P C 1, Lola Banshidhon v The 
Got et nment of Bengal, 9B L R. 371 =*14 M I A 86 P C, Bommaran~e, v 
Rangasuami, 6 M I A 23-, Maharaja Jagadindt a v Bhaba Tarmee 5 B L R 
Ap 54-14W R 19, Muhammad v Abdul, 20 \V R 458 

In Nth asm Singh v Nandlal, 8 if. I A 199—1 WE PC 51, their Lord 
ships of the Privy Council observed "The learned counsel for the appellant have 
not strongly contended that the proper order to be made on this appeal is one 
remanding the cases for retrial We have rather insisted that on the materials 
now before their Lordships, ho is entitled to have the decree made in his favour by 
the Principal Sadar Amin affirmed Their Lordships, however, desire to observe 
that in their judgment the majoritj of the Sadar Court was right in treating the 
cause ns ripe for final decision lhe appellant h id, at all events from the date of 
the settlement of the issues, clear notices of what he had to prove He had been 
called upon to adduce further evidence on those issues, if ho had any to give 
He advisedly declined to do so, and called for the judgment of the Court upon 
the evidence nlrendy given If this manner of trial were irregular it is not for 
hun to complain of nn irregularity committed at his instance or with his consent 
And the suspicion however probable of the Judge, that a party who has faded 
to prove his case, may bo more successful on a second ana fuller investigation 
is no sufficient ground for directing a new trial ” The decision of a Court must 
rest upon legal grounds established by legal testimony and not upon mere 
suspicious circumstances Seth Mamklal v Bijoi/ Singh, 25 C W If 409-62 
Ind Gas 35G (P C ) 

Objection in second appeal. An erroneous omission to object to mndmis 
‘able evidence does not make it admissible jTbc omission to take objection to 
the admisaibihty of a document becomes fatal only in cases where if the 
objection is taken in time any defect in its adimssibilit) could bo cured and the 
document mado admissible In other ca&ea objection as to inadmissibditj cm 
be raised cion in second appeal though it w is not raised in the lower Courts 
Choonilal v Nilmadhab 41 C L. J 374 — bG Ind Cas 734— A. I R. 1925 Cal 
1034 , sec also Miller v Madho Das, 19 A 76 P C , Jagadts \ Ilarihar. 40 C 
L J 39, Luchnamv Radhachaian, 34 C L J 107 
176 


167 
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167 Where the finding of the lower Court is based on unprovul and conse 

quently inadmissible document, the judgment is vitiated thereby and must be 
set aside , where an appellate Court has relied for its decision upon a docu 
ment which is inadmissible in evidence a Court of second appeal will be justi 
fied in remanding the case for decision to the appellate Court with a direction 
to exclude that document from it3 consideration Hem Raj v A that Singh, 7 
Lab L J 352 = 20 P L R 632=90 Ind Cas 678 

The improper admission of evidence is not by itself a ground for a new 
trial if there is other independent evidence to justify the decision But there is 
difficult} m applying this principle to cases which come before the High Court 
m second appeal because the Court has no power to deal with the sufficiency of 
the evidence In such cases unless it is apparent from the judgment itself that 
the Judge decided the case on other evidence independently of the evidence in 
dispute the proper procedure for the High Court is to remand the case to the 
lower Court Biojcndia Rishore v Mohvnchandra, 31 C W N 32 

Mere omission to object to a document which is not in itself admissible as 
evidence does not constitute such document so as to be available to either side 
at the trial It is the duty of the Court apart from an> objection by the parties 
or their pleader to exclude all irrelevant evidence Where the lower Court has 
based its decision partly on irrelevant evidence the High Court will not in 
second appeal decide whether the other evidence in the case is sufficient to 
suppoit the findings arrived at , s 167 is not a bar to such a case being 
remanded Mussamat Sumiha v Sam Kuer Choubey, 5 P L J 410=57 
Ind Cas, 561 

On second appeal, the High Court has generally speaking no right to 
look at the evidence to decide whether the remaining evidence in a case other 
than that which has been improperly admitted, is sufficient to warrant the 
finding of the lower Court The only cases which can be with propriety dis 
posed of under such circumstances without a remand, are those, wheie, inde- 
pendently of the evidence admitted, the lower Court has apparently arrived 
it us conclubi an upon other grounds I Voomesh Chunder v Chunder Charan, 

7 C 293 

An objection as regards the modes of proving a document should be taken 
at the time when the document is tendered Madhabi v Gagennendra, 9 C W 
N 11 

When a subordinate Court has refused in the erroneous exercise of its 
discretion to receive documentary evidence which might have been accepted, 
the High Court has power to mteifere in second appeal Taleitot v Bhaguan 
Das, 8C L J 147-12 C W N 812 

Where no objection was taken as to the admissibility of a, document in 
the Court of first instance, it is not allowable to take the objection in appeaL 
Sam Pi osad v Lola Sham , 6 C L J 22 , see also Shahxach, Begam v The 
Seaetaiu of State, 6 C L J 678=34 C 1059 P C =9 Bom L R 1192, At bar 
Bhyea Lai, 6 C 6GG 

Improper admission and rejection of evidence in criminal cases The 
words ' in any case” m s 167 of the Evidence Act, aie wide enough and include 
cnmin il trials by jury Ihe English law with reference to the granting of new 
trills when evidence has been improperly admitted, does not apply to India 
Where part of the evidence which lias been allowed to go to the jury is held 
to he ndmisoible, it is open to the High Court in appeal either to uphold the 
verdict upon the remaining evidence on the record, or to quash the verdict anil 
order a new trial Queen Empress v Sam Chandta, 10 B 749 Where no 
objection was raised to the reception of improper evidence in the loiyer Court 
nnd the appellate Court finds, that there is sufficient evidence, discarding the 
improper evidence admitted, to sustain a conviction, the appellate Court should 
not interfere with the conviction Reg v Ptabhu Das, 11 B H C It 90 Though 
s 167 of the Evidence Act implies that the improper reception of evidence is 
not generally to bo made a ground for the reversal of a judgment, unless it was 
objected to by the partv prejudiced !>} such reception yet, s 256 of the Criminal 
Procedure Code lay s down that it is the dutv of the Judge in his discretion to 
prevent the pioduction of inadmissible evidence whether it is objected to by the 
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party or not. Reg v Dayanand 11 B H C 44 Where there is sufficient evi S 167 
donee to justify the conviction, independently of the evidence objected to, the 
decision of the lowe*€ourt should be affirmed Emperor v Aloomiya, 28 B 
129 (152) 

When a case has been trial before a jury and the conviction bis been set 
aside on the ground of misdirection, the accused is entitled to have his case 
retried by a jurj, and, as a matter of procedure and in justice to the accused this 
cour»e should be adopted Acting on this principle the Court declined to 
exercise its powers under section 167 of the Evidence Act and sent back the 
case for retrial Shell h Hnju v King Empeioi, 14 OWN 593=11 Cr L J 
301 = 5 Ind Cos 315 

At the trial of a partj of Hindus for rioting, the Magistrate, instead of 
examining the witnesses foi the prosecut on, caused to be produced copies of the 
examination in chief of the same witnesses which bad been recorded at a 
previous trial of a paity of Muhammadans who were opposed to the Hindus in 
the same riot These copies were read out to the witnesses who were then cross 
examined bv the prisoners, and no objection to this procedure was taken on the 
prisoners' behalf The accused were convicted Ilehl, that although the proce 
dure adopted by the Magistrate was irregular, the irregularity was cured bv the 
provisions of s 637 of the Ciinnnal Procedure Code and of s 167 of the Evi 
dcnco Act (I of 1872), as it was not shown that there had been any failure of 
justice or that the accused had been substantially prejudiced, and as the matter 
elicited in cross examination was sufficient to sustain the conviction Queen 
Empiess v Nand Ram, 9 A 609 In Empeior v Narayan 9 Bom L R 789 = 

32 B 111 F B , Davar J said “Then again under s 167 of the Evidence Act 
nil that we have to do after rejecting the piece of evidence complained of as 
being improperly admitted is to see if there is 'sufficient evidence’ to justify the 
decision The confession is evidence recorded m the case Its admissibility 
has been adjudicated upon We are not a Court of appeal in the ordinary senso 
of the term I do not think it is open to us under the present circum a tances 
to go behind the record of the case, scrutinize every piece of evidence, and enter 
Upon an elaborate investigation as to whether eich particular piece of evidence 
recorded by the learned Judge and to which the accused’s counsel now taL.es 
exception was or was not rightly recorded, such a course does not appear to 
be intended to be followed bv 5 26 of the Letters Patent and there is nothing in 
s 167 of the Evidence Act to justify such a procedure ” 

Where inadmissible evidence has been received the Court of appeal has to 
consider whether the recoption of inadmissible evidence influenced the minds 
of the jury so seriously as to lead them to a conclusion which might have been 
different but for its reception and whether it has m fact occasioned a failure of 
justice Hoiendra v Empeior , 81 Ind Cas 451 = 26 Cr L J 307 Under 
section 165 of the Evidence Act the improper admission of evidence is not 
ground of itself for leversal, if apart from it there is other evidence to support 
the decision Ordinarily in such cases the case should be remanded to the 
trial Court to exclude the evidence and give a fresh finding with reference to the 
rest of the evidence Rumba banlar v Kilh JIaioppa, 82 Ind Cas 283=25 Cr 
L J 1275 Where the improper admission of evidence his not prejudiced the 
accused in any way being of little significance it is not a ground for a new trial 
Rai/ad Dusadh v Empeioi 7 Pat L T 673=95 Ind Cas 273=27 Cr L J 
753= A I R 1926 Pat 211 Where independently of the police dnry wrongly 
relied upon by the Court below, there was ample legal Glide nee to corroborate 
the prosecution case and to sustain the conviction, the High Court in revision 
will condono the nregulanty and refuse to interfere Achbaibat \ Emperor . 

2 Pat L T 293=61 Ind Cis 230-22 Cr L J 374 
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SCHEDULE 
ENACTMENTS REPEALED 
(See section 2 ) 


Number and year 


Extent of repeal 


Stat 26 Geo HI, For the further regulation of the I Section 38 so far 


Inal of persons accused of 
certain offences committed 
in the East Indies , for repeal 
mg o much of an Act, made 
in the twenty fourth year of 
the reign of his present 
Majesty intituled * * * § (An Act 
for the better regulation and 
management of the affairs of 
the East India Companj and 
of the British possessions in 
India, and for establishing a 
Court of Judicature for the 
more speedj and effectual 
trial of persons accused ot 
offences committed in the 
East Indies),’ as requires the 
servants of the East India 
Company to deliver inven 
tones of their estates and 
effects for rendering the laws 
more effectual against persons 
unlawfully resorting to the 
East Indies* and for the more 
easy proof, in certain cases of 
deeds and writings executed in 
Great Britain or India 


as it relates to 
Courts of Jus 
tice in tho East 
Indies 


Slat 14 tC 15 Vxct , -To amend tho Law of Evidence Section 11 and so 
Chap 09 t nmdi of see 

tion 19 as re 
latcs to British 
India t 


* The East Imh t Compan> Act, 17SG 

-f- Short title, The Evidence Act, 1831— see tho Short Titles Act, 1890 (39 A 
CO VjcL.0. HI) 

i Certain entires after this repealed hj Act IV of 1927 h ivc been omitted 

§ ihecntrj relating to as 7 anil 8 of tho General Clauses Act, 1808 (l of 
18GS), was rt pealed b> tho General Cl luscs Act, 1897 (10 of 1897) 
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U) PLACES ro WHICH THE ACT HAS BEEN SPECIALLY APPLIED 


Names of Places 


Notification or other 
authority 


Where published 


1 Civil and Military Station of 
Bangalore 


No 3 18 D dated the 
16th Jan 1917 


British Enactments 
in Force in Native 
States, 3rd Ed'tion 
Supp toVol I p 4 


2 Administered Areas in the 
Hyderabad State, namely, the 
cantonments of Secundrabad 
and Auringibad, the Hydcri 
bad Residency Bazars, and 
the lands in the Hydrabad 
State occupied by His Exulted 
Highness the Nizam’s Guaran- 
teed Shite Railway System, by 
the South Ea9t main lme of 
the great Indian Peninsular 
Railway by the broad gauge 
North West line of the 
Madras and Southern Marhntha 
Railway and by the Secundra- 
bad Gadwal section of the 
Secundrabad Gadag Railway 


No 582 I B dated 
the 22nd March 
1913, os amended 
by No 399 D dated 
the 18th January 
1917 


British Enactments 
m force in Native 
States, 3rd Ed 
Vol I p 227 


3 


Administered Areas in central 
India, namely the canton- 
ments of Mhow, Nnnach, 
Nowgong, Sehore, Agar and 
Gunn, the Indore Residency 
Bazars , the Gwalior Residency 
Area the Sutna Agency and 
the Civil lines of Nowgong 


No 23651 B, dited 
the 14th November 
1912 


British Enactments 
in forco in Native 
States 3rd Edition 
Yol I p 10 


I Mampur [For purposes of 
cases in which British subjects 
are parties (except in cases in 
which no British subject other 
than a native of the Naga Hills 
Chin Hills, or Lushai Hills, 
districts is concerned) and in 
cases arising within the limits 
of the British Reserve ] 


No 535 I B , dated 
the 12th March 
1909 


British Enactments 
in force m Native 
States 3rd Edition 
Vol IV p 11 


6 Jammu and Kashmir (Tern 
tones rn which the Governor 
General in Council has juris- 
diction) 


No 260 I B , d ited 
the 10th February, 
1913 


British Enactments 
in force in Native 
Stales 3rd Edition, 
Vol I p 372 


* In making the list up to date Macphersons lists of British enactments 
m force m Native States and Mr Ju-tice Woodroffe s Evidence Apt as well 
Its Mr Justice Field’s Evidence Act have been consulted, 
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Names of places 


6 Abu District 


7 Birodi Cantonment (Bnroda 
State) 


Territories included in the 
political Agency of Kdthiunar 


9 Deesa cantonment 


10 Civil Station of Kolhapur 


11 Berar 


12 I/imU occupied by tho Raj 
putnnn Mima Railway in 
tho Nablia and Patiala States 


13 Lands occupied by tho Jodhpur 
Bihanccr Railway m the Patiala 
State 

li Lands occupied bj the Kalla- 
Simla Railany in tho Patiala 
Baghat and Keonthnl States 


1 j Lands occupied bv tho Ludht 
ana Dhun JnhhnI Radwaj in 
tho Mnlerhotla Patiala, Nabha 
and Jhind States 


1G I nods occupied bj the Rajpur 
Bhatimla Railway in ibo 
Patiala, and Nabha States 

17 Lands occupied bj tho Southern 
Punjab Railwaj ui tho Pnluda, 
and Jhind States 


Notification or other 
authority 

When published 

— 

No 2221 1 B dited 
the l*t October, 
1917 

British Enactments 
in force in Native 
States, 3rd Ed 
Supplement to Vo! 

I p *9 

11] 

19 

No 162 I B dated 
the 28 h January, 
1913 

British Enactments 
m force in Native 
States 3rd Ed Yol 

1 p 79 

No 8944, dated 17th 
December 191 2 

British Enactments 

in force in Native 
[ States, 3rd Ed Yol 

1 IV p 17S 

°0 

No 5287 dated the 
30th July, 190G 

British Enactments 
m force in Nat vo 
States, 3rd Ed Vol 

IV p 389 

9 

No 1803 I dated the 
0th Not ember, 

1887 

British Enactments 
in force in Native 
States, 3tdEd Vol 

IV 389 


No 3510 1 B , dated 
tho 3rd November 
1913 

Bnti°h Enactments 
in force in Bcrar, 
p 4 


No 517 I B dated 
tho 17 th March, 
1913 

British Enactments 
in force in N Uivo 
States, 3rd Ld Vol 

V p 18 


Ditto 

Ditto 


Ddto 

Ditto 


Ditto 

Ddto 


Ditto 

Ditto 


Ditto 

1 

Ddto 
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Nunes of places 


IS Lands occupied by tho Jullm 
dur Doab Railway in the 
Knpurthala State 


Notification or other 
authority 


Where published 


No 1439 D, dated 
the 31st March, 
191G 


British Enactments 
in foice xn N itive 
States, 3rd Ed , 
supplement to Vol 
V p 3 


19 Linds occupied by the Pliag 
win Ralion Railway in the 
Kapur tbala Stale 


20 Lands occupied by the Txnd 
Pampit Railway in the Jhind 
State 


Ditto 


No 833 I B , dated 
lGthWiy 1916 


British Enactments 
in force in Native 
States, 3rd Ed , 
supplement to Vol 

V p 3 

British Enactments 
in force in Native 
States, 3rd Ed , 
supplement to Vol 

V p 4 


21 Lands occupied by the Bombay 
Biroda and Central India 
Railway in the Bajann, Lakh 
tar Wadhwan, Wadhen District 
lhana and Patri States 


No 781 I B dated 
the 9th April, 1913 


British Enactments 
in force in Native 
States 3rd Ed , 
Vol V p 58 


22 Lands occupied by the Bhav 
nngar Railway in the Bboilka 
Thnna, Songadh Tbana, Pah 
tana and Jasdan States. 


Dit*o 


Ditto 


23 Lands occupied by tho Dhran 
gadhnra Railway in Dhranga 
dhnra and Wadwan Suites 


Ditto 


Ditto 


24 Lands occupied by the Gouda! 
Porbandar Rulwiy in the 
Vithalgarh, Gondal nndNawa 
nngar States 


No 7811 B dated,, 
the 9th April 1913 


British Enactments 
in force in Native 
States 3rd Ed 
Vol V p 58 


2 r > Lands occupied by the Jam 
nagar Railway m tile Dlirol, 
Jaha, Nawanagar, Pal and 
Rajkote States 

2G Lands occupied by the Jitalsar 
Raj Kot Railway in the 
G ulhka Gondal, ICotdo. San 

f am, Kotharia, Lodhikn, Haj 
ot, Shnpur, Virpur, Jetpur 
and Junngarh States 

27 Lando occupied by the Juua 
garh Rmlway xn the Bantva, 
M mavadar, Sardargarh and 
Jetpur Bilkha States 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


28 


Lands occupied by the Khijadia 
Amreh Chalnla Railway in the 
latpur Lum State 


Ditto 


Ditto 1 


App A 
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T11E v-vloeiM^ - 

Names of pi "" 19 ' 


____ authority . 

names of plaeesj — — ^ Brltish V*fg& 

Apr, 1,1030 -«Sr 3 ^ =» 

» :« Vo1 

L Pnactmeoir 


« ISK'SrS-^ '“* ' 

Gvvail 01 Stales Ditto 


»Gwa,»orB^ 

3 i ^ruX^^ G ' reaor 

State - *- 


State .y._ Nagda \ 


hs£»*-*“* 

«»r 8 - byth 

33 L pSmaa?Ialwa»'' llK JodSpar , 

IS^tra, B->~ ttn ‘' | 

MmrStatee ^ 

31 ^ 1 -' nlheBh ° P 

/Ts^eap.edbjtWBbo^ 

35 ^TJuam Railway *O e | pewas 

SU “' 3 A by the Bjran 

30 1&FSS& - th6 Kol “ 

State - - 


D»«o 


, u v the W ' 

. resrss!* - - - .J-rfjWf, 

6U “° , b, »lSo, F,1,«b„. S«F, V & 

P 1V1 ’ 

Kotba, 10 " \ 

States l 


on ^rf 5 £°S 5 s.l 

sra-»“ _J 


Ditto 
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Names of places 

Notification or other 
author it> 

Where published 

39 Lauds occupied by tha Bhava 
nagar Rj in the Wad ha, 
Lunbdi, Chuda Bhola, Banda 
and Bhavanagar States 

No 7831 £ 9th Apr 
1913 

British Enactments 
! m force in Native 
States, 3rd Vol V 

P G5 

10 Lands occupied by tho Juna 
garh R ulw iy in the Gondal 
and Junagarh States 

Ditto 

Pitto 

41 Lands occupied by the Khi 
]adia — Ainreli Chalda Rail 

way m the B \rodn State 

Ditto 

DiUo 

42 Lands occupied by the Gondal 
For binder Rulway in the 
Bhavanagar Birodn, Lithi 
Bnnva, Jitpur, Kotua Pitta 
Tunagarh and Gondal Street 

Ditto 

Ditto 


2 PLACES TO WHICH THE ACT HAS BEEN GENERALLY APPLIED 
IN COMMON WITH OTHER ENACTMENTS IN FORCE IN 
NEIGHBOURING BRITISH DISIRICTS OR PLACES UNDER 
BRITISH JURISDICTION 


Vide Extent and application of the 
Act at p 29 supra 



1 The Political States of Scrukela 
and ICharoawin m Chotanng 
pur 

No 205 I B dated 
the 29th January 
1910 

British Enactments 
in force in Native 

S Late s 3rd Ed 

Vol IV p 35 

2 Parganas of Todgarh, Diwnir, 
Saroth, Chong anil IvotlCarana 

No 33 T dated 8th 

March 1872 

Ditto Vol I p 572 

3 Cantonment, Deoh 

No 99 J, dated the 
18th Juno, 1875 

Ditto Vol I p 303 

1 Ramnndurang { in respect to 
Criminal Jurisdiction over all 
persons not only c ubject3 of 
tho Rajah of S indun ) 

No 1013 I dated 
the 5th March, 1S91 

Gazette of India, 

1891 Part I pigu 

121 

5 Peuvlatory States of^ feirgiv i 
Jnapur Udaipur, Korea and 
Chongbharhar 

No 1069 IB dated 
tho 3rd April, 1919 

British Enactments 
in horco m Native 

States, 3rd Ed Vol 

IV p 101 

G Parts of tho Naonwan As ign 
ed Tract formerly admuuater- 
ed bj China 

No 783 I B , dated 
iho 2rfd June 1SD9 

Ditto VoL IV p 409 

7 l>a«upti, Simla (Kcontlnl Hill 

No 1310— I d ited 

D tto Vol IV p p 

State i 

tho 15th Mx>, 1S33 

441 


177 


THE INDkfj EVIDENCE Act 


App A. 


Names of places 


“Z," ° lh0r Where pubUshed 


No 2G2 I B dated British fnnetments 
the 10th Ft l>ruar\ m force m Native 
1913 States 3rd fid 

Vol V p 88 


29 Linds occupied bv the Morvi No 781 I B dat« d British Lnactments 

Railway m the Dhrol, Gavri the 9th April, 1930 in force in Native 
dad, ICothurin, Morvi, Rajkot, States, 3rd Ed 

Wnnkaner, Dhrangadlnira, Vol V p 68 

Lnkhtar, Mull, feayii nnu 
Wadhan States 

30 Linds occupied by tho Godhn No 2G2 I B dated British roadmen 

Ratlnm Nngda Railway in tho the 10th Ftbruan in force m Nati 
Jhnbua, Indore, Sudan a, Rat 1913 States 3rd £< 

lflm and Gwaiior States i Vol V p 88 

31 Lands occupied by the Nagih- Ditto Ditto 

Ujjmn Railway in the Gwnlor 
State 

32 Lands occupied by the Nagda ^ lll ° Dltto 

Muttra Railway m tho Gwalior 
Dewas(Semor), Dewas (Junior) 

Indore, Jhalawar ICotah, Bun 
di, Took, Jaipur, Karauli and 
Bharatpur States 

33 Lands occupied by tho Raj Ditto Ditto 

putana Malwa Railway in the 
Alwar, Jaipur, Jodhepur 
ICishcngnrh, Sirohi Bharatpur, 

Mewar, Tonk, Gwalior, Indore 
Sadana, Jhora Ratlam, and 
Dhar States 

34 Lands occupied by the Bhopal Ditto Ditto 

Itarsi Railway m the Bhopal 
State 

36 Lands occupied by the Bhopal Ditto Ditto 

Ujiam Railway in the Bho- 
pal, Gwalior, Indore, Dewas 
(Senior), and Dewas (Junior) 

States 

3G Lands occupied by the Baran Ditto Ditto 

ICotah Railway m the Kotah 
State 

37 Lands occupied by the Bina No 2G2 I B dated British Enactments 

Gunn Bamn Railway in the the 10th February, *n force in Native 
Kothn, lonh and Gwalior 1913 States 3rd Ed, 

States Vol V p 88 

18 I amis occupied b> the G I P Ditto n,nn 

Ry in the Bhopal, Rurwai 1 

Gwalior, Knmadhana, Grchala, 

Datia, Dholcpur Snnthar, 

Abpma, Garni id i, Pahra 
and faraon Stales 
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Names of places 

Notification or other 
authority 

Where published 

39 Lands occupied by the Bhava 
nagnr Ry in tho Wadha, 
Limbdi, Chuda Bhola, Bind t 
and Bhavanagap States 

No 7831 B 9lh Apr 
1913 

British Enactments 
in force m Native 
[ States, 3rd Vol V 
p G5 

40 Lands occupied by the Juna 
garh Railway in the Gondal 
and Jun tgnrh States 

Dufo 

Ditto 

41 Lands occupied by the Khi 
jadia— Amreh Chahla Rail 

way in the Baroda State 

Ditto 

Ditto 

42 Lands occupied by the Gondal 
Porbinder Railway in the 
Bhav an agar, Baroda, Lathi 
Banva, Jitpur, Kokin Pitta 
Junagarh and Gondal Street 

Ditto 

Ditto 


2 PLACES TO WHICH THE ACT HAS BEEN GENERALLY APPLIED 
IN COMMON WITH OTHER ENACTMENTS IN FORCE IN 
NEIGHBOURING BRITISH DIS1 RIOTS OR PLACES UNDER 
BRITISH JURISDICTION 


Vide Extent and application of the 
Act at p 29 supra 


1 The Political Stales of ScruEela 
nnd Ivhnr=awan m Chotanag 
pur 


No- 205 I B dated 
the 28th January 
1010 


o 


Parganis of Todgirh, Diwair, No 38 7 dated 8th 
Siroth, Chong and Kot Karan a. March 1872 


3 Cantonment, Deoh 


No 90 J, d ited the 
18th Juno, 1873 


4 Ramandurang ( in respect to No 1018 L dated 
Criminal Jurisdiction over all the 5th March, 1891 
persona not only 'ubjects of 
the Raj vh of S mdun ) 


5 Funlatorj Suites of Sirjjiv t No 10G9 I B , dated 
Jaipur Udaipur, Korea and the 3rd April, 1919 
Cliongbharkar 


G Parts of the Neon wan As ign No 7b3 I IE dated 
id Tract fornurlj administer* the 2nd lum, lb99 
ed hi China 


7 Kasupti, Simla (Kconthal Hill 
Slate 


No 1510— I d ited 
the 15th \li>, lb»3 


British Enactments 
in force in Native 
States 3rd Ld 
Vol IV p 35 

Ditto Vol I p 572 


Ditto Vol I p 393 


Gazette of India, 
1891 Pmt I page 
121 . 


British t naclmcnts 
in torco in Native 
States, 3nl Ed Vol 
IV P 101 

Ditto \ ol IV p 4 'jO 


D «o \ oL IV p p 
UJ 


App A. 
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App A 


Names of places 


] Notification or other 
authority 


8 Lands occupied by the Banalore 

Branch oi the Madras ami | 
Southern Mnrhatta Railway 

9 The Mysore State Railway from 

anil inclusive of the Bagalore 
Railway Station to the Hubli 
end of Thengabhadro Bridge I 
at Hanhar 

10 The M J sore State Railway 

from and inclusive of the ( 
Yeswanthipur Junction Rail 
way Station to the frontier of 
the State 

11 Lands occupied by the Mysore 

Section of the Southern 
Marliatta Railw ly 


No 507 1 dated the 
6th February, 1896 


Ditto 


Where published 


12 Lands in the Hj derabad State 

occupied by the Southern 
Marhatla Railway 

13 Lands in the H> derabad State 

occupied by the Barsi Light 
Railway 

14 Lands occupied bj the Travan 

core Branch of the South 
Indian Railwaj in the Travan 
core Lstnte 

15 I ends occupied b> the Shorntn 

nur Cochin Railway in the 
Iravnncorcnnd Cochin States 

1G Lands occupied liy Tipti valley 
Railway in the Sachin nnd 
Biroda States 


No 3173 I dated the 
10th September, 
1889 


(No 4564 I dated tho 
18th November, 
1891 

No 3244 IB dated 
the 2Gth August, 
1897 

| No 1474 B date l 
20th April, 190G 


No 5096 I B dated 
tho 27th December, 
1906 


I No 778 I B dated I British Enactments 


British Enactments 
in force m Native 
States 3rd Ed Vol 
V p 121 

Ditto 


Ditto 


British Enactments 
in force tn Native 
State, S India 
(Madras & Mvsore) 
(1890 Ed p 238 ) 
Ditto p 687 


Ditto p 688 


British Enactments 
m force in Native 
State* 3rd Til 
Vol V p 120 

Ditto p 119 


tho 9th April 1U]3 


17 Lands occupied h) the Great! 

Indian Peninsula Railway m I 
tho Ivumndvad (Junior) and! 
lljdimbad 

18 Mtywar and Mirwar Mnrwan. 


[ No 33 T dated tho 
Slit March, 1872 


19 lid tram Contonnunt (in Ilydc- f 

rtb.nl fctatc) 

20 Uin^oli Cantonment (H)dtra'j 

Kid ‘'tan ) 


No 3317 I dated tho 
3rd Oeiolier, 1S90 

No 2007 I dated t!io 
lltb Ma>, 1891 


in force in Native 
Slates 3rd Ld 
Vol V p 3') 


I tst of British En 
actmcnts Kajpu 
tana, Ed I960, 56 

Gazette of India, 

1690, Part I p 721 

Guttle of Indii 

1691, Part Ip JjI 
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Nunes of places 

Notification or other 
authority 

Where published 

21 Rnicliore Cintonment (Hydera 
bad State) 

No 3300-1 dated 
the 8th August, 
1891 j 

Ditto p 475 

22 Aurangabad and J ilna Canton- 
ments (Hyderabad State) 

1 No 4045 I dated the 
2nd October, 1891 j 

Ditto p 565 

23 Moimnabad Cantonment (Hyde 
rabad State) 

No 4607-1 dated the 
24th November, 
1891 

Ditto p 649 

24 Lands occupied by the B^ngil 
Nagpur Railway in the Rowa, 
Khara^arh, Nawgaon, Sakti, 
Raigarh Gangpur, Bosun, 
Kharswan, Seraikelln, Mayur 
bhanj Patna, and Khandi 
States 

754 1 B dated the 
28th March, 1912 

British Enactments 
in force m Native 
States, 3rd Edition 
VoL V p 7 

25 Lands occupied by the Indian 
Midland Railway 

Ditto 

Ditto 

26 Lands occupied by the Bengal 
Dooars Railw \y in the Cooch 
Behar State 

Ditto 

Ditto 

27 Land occupied by the Eastern 
Bengal Railway in the Cooch , 
Behar State 

Ditto 

Ditto 

28 Kumpti Simla iKeontnat Hill 
State) 

No 1576 I dated the 
13 th May, 1885 

List of British En 
actments in force 
m Natne States 
(Northern India) 
1900 Ed p 94 

29 Lands occupied by the Bengal 
and North Western Railway] 
in the Benares State 1 

No 1947 1 B dated 
the 16th September 
1912 

Briti-h Enactments 
in force in Nativo 
States, 3rd Edition 
Vol V p 11 

30 Lands occupied by the Rij 
putana Malwo Railway m the 
Bharatpur State 

Ditto 

Ditto 

31 Lands occupied b> the Agra 
Delhi Chord Railway m the 
Bharatpur State 

Ditto 

Ditto 

32 Lands occupied by the Oudh 
and Rohilhhand Railway in 
the Benares and Ranipur 
States 

1 Ditto 

Ditto 

3J Lands occupied bj Rohilkhand 
and Kumaon Railway in the 
Rampur State 

Ditto j 

Ditto 


App A 
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34 


35 


Names of places 


Lands occupied by thoRalPUtana 
Malwn Railway in tboNnbhn, 
Pntaudi, Dujana, Jim), piiunln, 
and randlot States 

Lands occupied by the Delhi 
Ambala Kalha Railway in the 
Patiala States 


N0 ‘ , SiZ?; 0lI,Cr ! Whcro published 


No 5151 B dated /British Enactments 
the 17tli March, in force in Native 
1913 [ Stales 3rd Id Vol 

V p 13 


Ditto 


Ditto 


30 Lands iu the Nnbhn Patiala 
and Kapurthnln Fandkol and 
Jammu States m the Punjab 
occupied by the North West 
orn Railway 

37 Lands occupied by the Southern 
Punjab Railway in tho Bha 
walpur and Bikaner States 


Ditto 


Ditto 


Ditto 


Ditto 


38 


Lands occupied by the Bombay 
Barodn and Central India 
Riiiwnv in the Barodn and 
Pandu Mewas States 


No 778 IB dited 
the 9th Apul, 1QI3 


British Enactments 
in force m Native 
St ites, 3rd lul Vol 
V p 35 


39 Lands occupied by the Bnrsi 
Light Railway in the Hydeia 
bid and Miraj (Senior) States 


Ditto 


Ditto 


40 Lands occupied by the Ahmcdn 
bad Pornntij Railway in the 
Barodn, Bavisi Thann and 
Idar States 


Ditto 


Ditto 


41 Lands occupied by the Godhra 
Ratlnm Nagda Railway in the 
Bana State 


Ditto 


D«to 


4J Lands occupipd by the Mehsana Ditto 

Railway in the Barodn, Knto 
isan, rnd Ijpura States 

43 I ands occupied by the Billi Ditto 

mon Kalnmbn Rulwny in tho 
Bnroda and Bansila Suites j 


Ditto 


Ditto 


44 Lands occupied by thePetlvd 
Cam hey Railway in the Barodn 
and Cam boy States 


Ditto 


Ditto 


15 Lands occupied by tho Rajpipln 
Railwaj in tho Rnjpipln Suite 
10 Lands occupied bylhoGodhri 
I unnvjdu Ivailwaj in the Lll 
navada State 


Ditto 

N o 778 1 B dated 
tin. 9th April, 1913 


Ditto 


British Enactments 
m force m NaUve 
State* 3rd Ed Vol 
\ p 3? 
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Name? q£ place* 


Notification or other 
authority 


Where published 


47 Lands occupied by tho Cham-. 
paner-Shnrajpui Light Rail 
way in the Barm pnd Chliota 
TJdepur States 


Ditto 


Ditto 


App A 


IB Lands occupied by the Madras 
and Southern Marhntta Rail 
way in the Hy derabad, Ram- 
drug, Sangli Akalkot Jam 
hhandi Mira] (Junior), Sava 
mir, ICurandvad ( Junior ) 
Kurandvad (Senior) Kolhapur 
Mira] ( Senior ), Aundh and 
Phaltan States 


Ditto 


Ditto 


49 Lands occupied by the North 
Western Railway in the Khair 
pur State 


Ditto 


Ditto 


50 Lands occupied by the Tinnc No 316Dditcdtho 
ully Quilon Railway m the 10th January, 1917 
Irav uicorp State 


British Lnictmcnts 
in {proe m NaLno 
St ites 3rd Ed 
Supplement to Vol 
V p 8 


51 Land:, occupied by the Palan-.No 779 1, B dated 
pur Dec' i Railway in Palan I the 9th April, 1913 
pur State 


intisli Enactments 
in foren in Nati\o 
States, 3rd Ed Vol 


52 L inds occupied by tho R )jpu 
tana Malwa Ruin ay in tho 
Pnlnnpur And Baroda States 


Ditto 


53 L tnds occ ipicd by the Kolha 
pur Railway in tho Kolhapur 
and Miraj (Senior) States 


Ditto 


oi. Lands occupied by tho Sangli 
Railway in tho Sangli and 
Miraj (Senior) States 


Ditto 


Ditto 


Ditto 


PLACLS ItlAOM) INDIA 10 WHICH HID Ad IIAS HI I N 
MADL U'PLICUILL IIY HIS MAJLSIA IN COUNCIL 1011 

purposes or oases in which iiis MAjL»n ms juris 

DICU ION 


1 / inzib ir 

Zanzibar ordi r m ! 

I is of I niitim.nl* 

Council, daUsl the j 

Id 19UU, pp P )H 


7th July, 1897 \rt j 

and >30 


11 (b) and s che- j 
dule 1 j 
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Names of places 

Notification or other 
authority 

Where published 

2 Persian Coast and Islands 

Persian Court and 
Islands order in 
Council dated 7th 
Ma>, 1907 

Gazette of India 
1907, Part I, p 
469 

3 Somaliland Protectorate 

Somaliland order in 
Council dated the 
7th October, 1899, 
Art 7 and Sche 
dulo 

Statutory Rules and 
Orders Vol V p 
173 

4 East Africa Protectorate 

The East Africa or 
tiers in Council, 

1 dated the 7th July, 
1897 Art 11 (b) 
and Schedule 

Statutory Rules and 
Orders, 1897, p 1J4 

5 Bahrein 

The Bahrein order 
in Council 1913 

Gazette of India 
1915 Part I p 231 

0 ifnskat and Oman 

The Afasket order in 
Council 1915 

Gazette of India 
1917, Part I p 899 


4 A. LIST or SOME NATIVE STATES IN INDIA WHICH HAVE 
ADOPTED THE ACT AS THEIR LAW 


1 Puddu Kottm { Madras Presi 

dency ) 

2 S indur (Madras Presidency ) 

Puddukottai Regu 
lation II of 1882 

Introduced by the 

Rnjl 

face Noto in Nativo 
States Inst South 
ernlndu (Mad ns 
and Mysore) Ed 

1888 p *0 

Ditto 

J Mj sore 

Schedule attached to 
the Instrument 

dated 1st March, 
1881 transferring 
the Government to 
the Maharaja 

British Enactments 
Nati\o Stale >, Sou 
thorn India (Mad 
ras and Mysoro ) 

Eil 1899, p 57 

1 A k«l hot (Bomb i> Presidency ) ( 

Notification No 3413 
dated the 19th July 
18S0 

i Bombay Gowm 
mem Gazette I860, 
Part I p 058 

5 J«njira (Bombay Presidency ) 1 

Notification by the 
N iwab of Janjirn 

Not known 

0 Jail* (Bomba} Presidency) - | 

Notification 1>) tho 
Chu f of Jath dated 
"»th May ISbS 

Ditto 
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Name of places 

Notification or other 
authority 

Where published 

7 Kolhapur State ( Bombay 
Presidency ) 

Notification by the 
Council of Admi 

I lustration on behalf 
of the Minor Raja, 
dated the 25th Feb 
1888 

Ditto 

8 Miry ( Tumor ) ( Bombay 

Presidency ) 

Notification by the 
Joint Adrmmstrn 
tors on behalf of 
the minor Chief, 
dated the 10th Aug 
1888 

Ditto 

9 Rnmdurg ( Bombay Presi 
dency ) 

Ditto, dated the 17th 
December 1888 

Ditto 

10 Sachin (Bombay Presidency ) 

No 2983 dated the 
7 th May 1887 ( on 
beh llf of the Gov 
eminent of the 
Nnwnb of Sachin ) 

Bombay Government 
Gazette, 1887 Part I, 
P 377 

11 Sawantwadi ( Bombay Presi 
dency ) 

Notification No 540 
dated the 10 th 

March, 1888 by the 
Political Superin 
tendent of the 
State ( on behalf of 
the Government of 
the chief ) 

Not known 

12 Sivanui 

Notification dated 
the 21st May, 1897 
by the Administra- 
tor of the State (on 
behalf of the minor 
Nawab of Savanur) 

Published in tfio 
Savanur State on 
25th July 1897 

18 TnnUnndi (Southern Marhatra 
Country ) 

Notification dated 
1st February, 1901, 
by the Political 
agent 

Not known * 


* In addition to the Native States that have adopted the Act it may he 
mentioned that m the Kntlnnw ir Agency, rules based on tlio Indian Evidence 
Act (I ot 1872) have been brought into force by NoUhcation No 1, dated tbo 
5th Tumary, 1874, see Kathiawar Agcncj Gazette, 1874, supplement p 23 
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hiFru nnvonr of her muesti’s commissioners 
TO THE QUEEN'S MOST EXCLLEENT MAJESTY 

Wc, jour Mnjcsty’r Commissioners appointed to prep iro a body of subs 
tantne law for Indm> now humbly feubnnt to Tour Majesty rules of law which 
wo have prepared on the subject of evidence 

India does not at present possess an uniform law upon the subject Witlnn 
the Presidency towns the English law of evidence is in force, modifu d bv certain 
Acts of the Indian Legisl iturt, of which Act II of 1855 is the most important 

J his acts contains many valuable provisions It extends the range of 
judicnl notice and facilitates the proof of documents, of foreign sjstemof 
law and of matters of public history It remo\es mcompetency to testify by 
reason of interest or relationship, renders parties to suits liable to be c died 
as witnesses, and makes husband and wife competent witnesses for or against 
each other in civil proceedings , renders dying declarations admissible though 
the declarant may havo entertmned hopes of recovery , provided that witnesses 
may bo cross-examined by the partj who called them, and that they shall not be 
excused from answering questions because they may therebj criminate them 
selves Declxritions which were ngunat the pecuniary interest of the persons 
who made them ind entries according to the usual course of business both of 
which kinds of evidence the English law admits only in cases of death are 
under this Act admissible if tho person who made the declaration or the entry 
has become incapable of giving evidence or if his testimony cannot be procured 
The Act also gives to books regularly kept, ind to certain commercial docu 
ments, the character of corroborative, though not of independent evidence, and 
makes entries in such books independent evidence of certain formal matters , 
it extends the class of persons whose declarations are admissible m case of 
pedigree, and provides in effect that mistake committed in the rejection or recep 
tion of evidence shall not lead to a new trial or to the reversal of a decision 
unless a substantial failure of justice bus been caused thereby The \ct, 
however, bears reference in may places to tho existing law, and it appears to 
have been designed not as a complete body of rules, but as supplementary to, 
and corrective of, the English law, and also of tho customary law of evi 
ilence pro ailing in those paits of British India where tho English law is not 
admimmatred 

Ibis customary law lias not assumed nnj definite form, the Mahomedan 
Jaw since tljo enactment of the new Code of Criminal Procedure, has ceased to 
have any validity in the country Courts, evon m criminal matters and those 
Courts have in fact no fixed rules of evidence except those contained in Act II 
of 1855 They are not required to follow tho English law ns such, although 
they are not debarred from following it where they regard it as the most 
equitable 

In lajing down uniform rules for the guid mco of tho Indian Judges in 
general, as well m the Courts of juot mentioned as in those in which the I nghsh 
law of evidence has hitherto prevailed we do not think that it would bo ad 
usable to adopt a system so artificial as that which has grown up in this country 
The Englidi practice has been moulded in a great degree by our social and 
legal institutions and our forms of procedure and much of it is admitted to 
be uneuited to the various ‘’taus of -lOcieti and the different forms of property 
winch are to bo met with m Indti In Engl ind the aim has been to avoid 
presenting to the consideration of the jurj whatever it was thought could not 
safely be presented lo an unprofessional tribunal In order to obtain this end 
\anou3 kinds of evidence which were deemed little worthy of credit, were pro* 
nounced inadmissible, and a great deal of ev idenco which, if duly weighodaiid 
di passionately considered would tend to the elucidation of truth, is absolutely 
excluded On the other hand, evidence is admitted which 13 at leant aa dangerous 
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A3 that which is shut out Thus parent and child cannot refuse to bear 
testimony for oi against each other in criminal eases, while a wife cannot be 
asked a question on the trial of her husband unless the tr al be for an offence 
committed agunst hei self In matrimonial cises the inconsistencies of the law 
as to incompetency of the mirried persons to give evidence cause frequent 
embarrassment, and e\en occasion il future of justice 

In a country like Indu where the task of judicial investigation is attended 
with peculiar difficulties, and where it is the duty of the Judge m all civil, and 
m Some criminal cases, to decide without a jury, there is a great danger of 
miscatriago from, the mmil of the Court being uninformed than from it being 
unduly influenced by the information lud before it It seems, therefore, 
better to afford every f icility for the admission of truth, although with some 
risk that falsehood or error may be mixed with it, than to narrow, with a view 
to the exclusion of falsehood, the channels by which truth is admitted It is, of 
course, impossible to admit all evidence that may be offered, for this would lead 
to excessive waste of time, but we haye provided that nil relev ant evidence not 
expressly excluded by our rules shall be admissible, and that except m those 
few c isos where the law itself attaches a special importance or effect to particular 
evidence, the Court shall decide for itself whether any weight, and what weight 
shall be assigned to each piece of evidence that is submitted to it Hie Judge 
must, of course, form his own opinion regarding the relevancy of an> evidence 
which the parties may desire to submit to him , but it is often difficult especially 
m the early stige of h trial, to show the exact bearing of each piece of evidence 
upon the issues It is by no means our desire that our rules should be under, 
stood as imposing upon the Judges the use of excessive strictness in excluding 
evidence of which the applicability cannot be fully shown at the moment when 
tho evidence is tendered \Ve have however, inserted provisions intended to 
guard against the trial of col'atenl issues arising out of questions asked with a 
View to impugn the credit of witnesses 

It wilt be seen that we have discarded, for the most part, the rule9 which 
limit the discretion of the Court in drawing its conclusions from the whole of the 
evidence While we do not mterfeie with those provisions of the Act for the 
registration of assurances or of the Code of Giunmal Procedure which recognise 
certain things as prtma facie evidence, that is to say, as conclusive unless met 
by counter evidence yet we do not by our own rules attach this character to 
evidence of any class nor, except where the testimony of a witness has been 
attacked,— do we recognise anything as coiroborativo though not independent 
evidence We h ive provided that i Court may net upon the testimony of q 
single witness even m the case of the grwest offences against the State, 
or of perjury, or of criminal charges supported b> the evidence of necomplic s 
alone 

Ail attempt to define all tho cases »n which, ' and tho purposes for which, 
particular evidence may bo received would in our opinion impede instead of 
aid tho investigation of truth We hope that the couioe which we have adopted 
will render it easier for those who administer the law to avoid tho error so 
often committed in pnctice where a strict standard of admissibility exists— tint 
of supposing tbit whatever evidence is admissible comes in some decree accre 
dited to the Court 

The exclusion of even of relovaut evidence may he desirable, when the 
evidence is such that people arc naturally inclined to attach undue importanu 
to it , when it is such as cannot be admitted without the danger of encouraging 
forgery , or when it is such is cannot be received, or it lea^t cannot be extorted 
without injury to interests which are even more important then the judicial 
investigation of truth 

Although we have laid it down generally that ail relevant evidence shall 
bo admissible, we have thought it necessary to make certain exceptions from 
this rule. These exceptions relate chiefly to tint kind of evidence which i« 
described in the English Iiw books under the title ‘heir*.iy” We have 
however nb tamed from making use of the word ‘hearsay’ from the- uncertainty 
and vagueness of tho meaning usually attributed to that word Wlnt a witness 
mvsas to what some other person his said or written may be called “hearsay * 
178 
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m one sew-a of that word, awl thut tho widest or popular sense, but the state- 
ments by u witness by what hu bis Iienrd another person nay may be, in fact 
(hi in cn&ta of elandir) tho very matter m issue, or in other caso may bapart 
of the urcumstam.es which it is essential to iiBctrtmn On tho other hand, 
"hear ny 1 may bo ih fined to ho that which n witness does not siy as of hts 
knowledge, but biya that another has said or signified to him Hus is probably 
a moro strict tnd accurate definition of tho word ‘he in-ay” ns used m tho 
English law, but it does not include nil th it is known m that law us hearsay 

After much considering this subject, wo have thought that it would 
promote a moro ncuiralo apprehension of our meaning, and be of moro practical 
utility tn the Indian Court-*, if wo were to exclude tho word altogether We 
have, therefore, without attempting any definition of tho word “ hearsay ’> 
< ndeavourul to lay down rules for tho exclusion of that class of evidence in 
tho cases m which wo think it ought to bo excluded, and for tho admission of 
it in tho cases in which wo think it ought to bo admitted Wo have accordingly 
gone through tho various class of evidence in which arises the question of 
admissibility or exclusion wlmt is called in tho English liw ‘hearsay” ami 
have endetvoured to stalo tho rule ipphc iblc to each class Moat of the rules 
for tho admissibility of this kind of evidence nro recognized by the Engl 1 h 
law, others are in nccordniico with tho Indian Act II of 1885, above referred lo, 
or nro intended to relax tho Lnglish rule still further than was douo by th it 
enactment , , , , , , , , 

We have, for instance, tnado idnnssiblo in evidence that which has been 
spoken, written, or otherwise intimated in tho ordinary courso of business by 
a person who has since died or becomo mcapablo of giving evidence, or whoso 
presence cannot bo procured, and we have admitted entries in books kept in 
the ordinary course of business We have also made admissible written 
acknowledgments of tho receipts of money goods, securities, or property of 
any kind, and documents used tn conmtetce Ztedanttqns which under the 
English law are only admitted because they have been made against interest 
will, by tho effect of our rules, bo excluded, unless they have made m tho 
ordinary course of business Iho test of pecuniary interest is exceedingly 
difficult of application, and appears to us to bo of little vtluo as a teH of truth 
We have admitted ‘‘tatements as to matters of reputation and of pedigree, 
piade by persons since dead or incapacitated, or whose pic^cnce cannot be 
procured , adding in tlnj case of pedigree a proviso that the person who mode 
the statemont shall have bad special means of knowledge We have discarded 
the condition of the English law which lequireo that the statement shall have 
been made before the controversy had arisen ns wo think that tins circuinstanco 
aflects rather the weight than the admissibility of the statement We have 
allowed a limited effect, ns evidence, to new paper reports of public meetings. 

The indulgence afforded to witnesses by the existing law in permitting them 
to refer to contemporaneous memoianda appears to us to bo carried too far 
when copies of such memoranda no allowed to be used for the puipose, and 
our rules do not permit the u e of copies 

Another cluioe of exclusion applies to document iry evidence unless some 
dcgiee of dution were observed with regard to the authentication of writings, 
great f icilities would be afforded for the fabrication of documents. Wc have* 
theicfore, laid down mles for tho evidence to be icqmred of the proper 
execution of tlocu m outs, and, retaining the distinction between, pumary and 
second iry evidence, hive pi oval cd against the admission of 1 lie latter wheie 
the former is procur iblc We hope that these rules will, in, combmatiqn vifitli 
the. liws Lately passed by tho Indian Legislature for the regiStiation of 
assurances tend to the improvement of Indian documentary evidence 

Thu third caso m which we have excluded tc tunony 13 , where its admission 
would be dangerous to Lho public service or inconsistent with decency or piora 
Ijty, with the confidence of married life or with the freedom of intercom'"’ 0 
between n client and his legal adviser 

We have provided that que tions of a criminatory tendency shall not he 
t\*kt,d merely m order to tc^t the credit of a wiiuess. We have adopted section 
lD^oi Act- XIX of 18 j 3, which excuses witnesses from producing, their own 
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roviaion which mu«t, under an unproved system of registration, 
title-deeds —a pi*y fa* 3 aUlt «^ to Indiu Judgc3 will, no doubt, protect witness 
booomo oven d^ uctl0n ^ le,r title -deeds when they nro not rclnvant and 
cs from tho proi c ^ u&c Wo hi wo not adopted in nil respects the doctrines of the 
mitt ml to the 1 ' 10 sU hitH-t of the effect of tho previous decisions when adduced 
I nUish l\w on , , . , , , , , , ,, 

as evidence dgmonts which are admitted by tho laws of all other countries 
lo those ]u vidtnco not only between tho Dirties but as ngamst stringer*, 
as toiicluMvt m,, iq clnnctor in India, in all other ca c cs wo hive provided 
wo h no aflixod ,e,lt 11 C° urt competent jurisdiction upou a matter directly 
that the mill n admissible as evidenco between tho same parties upon tho 
m issue shall°bd rect ^ 1,1 ,S5tl0 tn another cause, but that it shall not be concht 
sime matter dds strnngirs, wc have provided tbit it shall bo ulmissible 
five As re^ai 000 l hit such n judgment was pronounced between tho parties 
merely as cvide^ 0lI ”ht hit the Court will arrive it the truth more accurately if 
Wo havo b™ eir ,n fc ,,onc{ ' fioin »ho evulonce given than if fettered by rules 
left to draw «} which are in our opinion, inc ipablo of being laid down as to bo 
of prtsumntion^'cable It may perhaps bo undo a question how far the subject 
universally «mr* under tho heul of aubatintivo law and some of tho sections 
of evidence falli ,w submitted certainly border closely on Procedure I hose 
of tho draft n have n0 * f° un d a place in either of tho Codes of Procedure 
sect ,on howev' rc mscrlc d them (with some modifications), as it appears to us 
Wo have tliercfu cadence ought not to bo left to bo gleaned from many different 
that the law o[that so much of it as it not to bo found m the Codes of Proco 
oil ictments but'' ^ 13 P° 3a, ble commsed in tho rules of law now submitted 

duro should boh 0 enactments which will thus ho rendered unnecessary should 

he roi)edoif nt mend tho repeal of so much of Acta II of 1855 and XIX of 1853 
Wo rcoomi ,c ^ ci h exce P t section 2G of the latter enactment, which docs not 
as run ims unro * " v evidence 
form put of tho 
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MEANING OF WORDS 

following rules the word ‘Court” shall be taken to comprro all 

1 j n jj, p civ i 1 or criminal, and all persons having by liw or consent 
Courts of justice or,, y lo la kc evidence, and the word "cmsc” shall be liken to 
of p irtu s auth ,cl “ proceedings, civil or crimin il 

comprise all jud 

Idmissibihty 

rer any evidence is sai(f to be adnn-sible, it is not meant that t( 

2 Whcne^ ^ conclusive, but only that the weight, if any, which the deci 
»a to be regardei 11 ^ consider due shall be allowed to it 

ding authority n "hich has a bearing upon any question in i&suo in i cause, the 
Any thine 0 ^ "h>ch question is material to tho deci ion of the cause, is 
determination ^* ss ,s ex< *l u dcd by the rules contained in his chapter 
ulmissible unli temcnt by 1 Witness °I anything, or founded upon any thing 

3 No i n, °r otherwise intimated by another person, and no ■statement 
«p 0 k en or wiith 11 ^ document, is ulmissible m evidence, except in the casts 
contained m a™* 03 hereafter contained 

specified in the 

Illusti ations 

ted for robbing C A gives evidence that D told him that he 
(a) B is ti^ ie evidence is inadmissible 

fc aw B 10 b C l<I d for robbing C A gives evidence that D a deaf and dumb 
{&) B is tri^d t0 him by signs that ho saw B rob C The evidence is 
person mluna 
inadmissible 
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( c ) A gives evidence that R robbed C Being asked how ho knows it, 
ho sa>& fhnt he knows it only because E told him so The evidence which has 
been admitted mint bo struck out 

(d) A says that B was alivo on the 1st Jnnu iry 18G0 It appears that A 
does uot speak to tins fact of lus own knowledge , but that ho learnt it from a 
letter written to him b> C, or from a newspiper or from a printed book or a 
picture In each of thc&o cases A's statement is not admissible as evidence 
that B w is dive on thitdw 

(e) A ■says that B was alive on the 1st January 18G0 Being a«ked how lie 
knows this, he produces a letter , d ited that day, from B whoso handwriting 
he verifies The latter is adimasiblo as evidence that B was alive on that day 

4 Such evidence is admissible — 

(1) Where the fact that i thing w is spoken, stated or otherwise intimated 
is a question in issue 

Illustration 

A s\\s that lit his been told by B that lie siw C pick D s pocket This 
is admissible in an action against B for slandering C 

(2) AVUere the fact th it a person by or to whom the thing was spoken, 
written, stated or otherwise mtim ited was acquainted with such thing is a ques 
tion in issue 

Illusbahon 

A writes to B “I Invo just lieirJ Hint C b is filled ” 1 lie letter is received 
by B 1 he letter is not admissible ns evidence that C had failed, but whin it 
is proved that C had then failed, the letter is admissible as evidence that the 
failuro w is known to A at the place anil time at winch the letter was written 
ind al o that B was apprised of it 

(3) AVhere the thing spoken written, stated, or otherwise tends to explain 
any act or conduct which is a question in issue 

Illush ations 

(n) A siys on a trnl of C for robbing D's house that he beard B say to 
C 'Ds houso has been robbed ” and that there upon C fled Tins evidence is 
admissible _ . 

(6) On a trial of B for robbing C's house it is proved that B fled 1 ‘ nm ^ 
dintelv after the robbery A witness is produced who says that he heard A tell 
B before B fled that a warrant had been issued for hi* arrest under a dccrco of 
Civil Court This evidence is admissible ° 

(r) A is on his tn il for shooting at B with intent to kill him It is alleged 
on A’s behalf that the shooting was accidental Fvidencc of what A said at tho 
tune is idmissible as evidence either for A or against him 

(d) A suet. B for compensation for maliciously causing him to bo 
apprehended on a charge of theft Evidence that a theft lnd been committed in 
Bs house and that C told B that ho saw A running away immediately after 
is admissible t , 

[c) A sav s th it he has heard B say to C 'Pay me the 1,000 rupees which 
you owe me ” This is no evidence that C owed B 1 000 rupees but it is cvidenco 
that B claimed 1,000 rupees, nnd it is admissible in order to introduce cvidenco 
of what G said or did with respect to tho claim 

(f) A is charged with ■’edition and is proved to have combined with B for 
seditious purpo < s Evidence of words spoken by B, while hiking part in a 
riot in furtherance of those purposes is admi«sible against A 

(4) Whew the thing was spoken, written or ■dated or otherwise intimated 
b> a pnrty to tho «uit, or some ono whom he represents tn interest, ami it is 
sought to bo used ngninst him 

Illustrations 

(a) A brings a suit against B to establish a Tight of wav across B’s field 
I vidence that C from whom B dimes bis lido to the land, had, while owner, 
admitted As rifeht of way, is admissible 



APPENDIX B 


1431 


( b ) A writes Jo 13 ‘By the direction of C, I request you will '‘hip for him 
100 biles of cotton ” The letter is evidence against A that he had received such 
direction from C, but is not evidence against C that he had given the direction 

(cl In a deed to which A was not a part}, but which was made between 
B and C strangers to A it is stated that A had become insolvent This deed is 
is ’ag mist B or C admissible in evidence to show that A h id become insolvent, 
but it is not admissible against A for that purpose 

(5) In the cases provided for bj ss 368, 369, 370 and 371 of the Code of 
Criminal Procedure 

(b) Where the evidence tendered consists m a statement which was received 
in i vulenco in a former judicial proceeding relating to the same subject and 
between the same parties, or those whom they represent in interest and where 
the person who made such statement has since died or become incapable of 
giving evidence, or where his presence cannot be procured, provided that if such 
person were present his evidence would bo idmissiblo 

(7) Whore the thing spoken, written stated, or otherwise intimated was 
spoken, written, st ited or otherwise intimated m the ordinary course of busi- 
ness b} a. person who h is died or become incapable of giving ovidenco, or whose 
presence cannot bo procured 

Illustrations 

(a) A, the shipping agent of the firm of B and Co states in a letter to 
13 and Co that he has just seen a certun ship of theirs sail from the port of 
Calcutta The letter is admissible as evidence of the sailing of the ship 

(b) A an attorn ej , prepares the draft of an intended deed to which B was 
to be a part}, and endorses upon it a memorandum that a copy had been sent to 
another attorney on a certain da> The draft contains a statement that B was 
in insolvent circum^Unes The draft and endorsement are admissible as evi- 
dence to show that such a copy was sent to the other attorno}, but ire not 
admissible as evidence to show that B had become insolvent 

(c) A, a commercial traveller cmplo}ed b} the firm of B and Co , to obtain 
orders and information in the cotton trade only, writes to B and Co that the firm- 
°* anc i ^ave ordered of him as such traveller a certain quantity of cotton , 
and in the same letter he mentions the state of the silk market A s letter is 
admissible as evidence of the order given to him, but not of tho state of the 
silk market 

(8) Where the thing intimated consists in entries in hooks kept w tho 
ordinnr} course of business or consists in written acknowledgments of tho 
receipt of money, goods, securities of property of any kind, or in any document 
used in commerce 


Illustrations 

to) Entries made by a clerk of a firm of in the books of tho firm to tho 
effect that the firm has received a consignment of cotton from A, ind has 
purchased 50 chests of indigo from B lhese irC ndmiss ble in evidence agunst 
all the partners m the firm 

(M A one of two partners, makes an entry in the partnership — books 
that he has lent his partners B £ 100 The entr) is not admissible in evidence 
against B tint A had left him the £ 100 

(c) A clerk whose business it is to make entries in the books of the firm 
inn t mon,PS h) him makes an entrj in the books that lie had paid away 

& 100 for tho firm The entry is admissible m evidence that he had so paid 
away the money 

(d) The firm of A and Co keeps a book in which the despatch and receipt 
or letters by the firm is regularly noted An entr} in this book of tho despatch 
of a letter on the 1st January, 1860 to the fifm of B and Co is admi^iblq m 
evidence that a letter was despatched on that day by A and Co to B and Co 

(e) The letters written by the firm of A and Co are, according to tho 
ordinary course of business copied m a hook , and afterwards despatched 
A and Co , in order to show that a letter in stated terms was despatched by them 
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on a u rlnm dn> to B ivnil Co Irmloml in ovidenco an i ulry in their letter book 
purporting to lw a copy of «i loiter addressed by them on Mint day to B ami Co 
ntnl an entry of the fact that such letter was dep iichcal lire entries are 
11(1111881010 

(f) A guarantees thu pnvmcnt by 0 of n sum of mono) duo from him to 
11 A pays th a amount to II and sues C for repayment A tenders in evidence 
n receipt given to himself by II for the amount din I ho receipt is admissible 
in evidence 

A feUta B for Mio proceeds of a cargo of cotton consigned by A to N 
md told through a kioker Iho account sales rendered Cy Mio broker ire 
admissible in evidence 

l/i) A, a wharfinger, gives to 11 an acknowledgment that lOf) tons of ooppi r 
hive been deposited it A’s wharf 1 his acknowledgment is admissible in ovi 
di nou of Mio fact that the deposit has been made 

(i) A edicts a policy on his ship against w a risks Iho ship goes to sea 
md sustains injury A institutes a suit to recover dnnngea from tho niultr 
writers I lie log book of tho ship is adnm&ihlc in evidence 

(9) Where tho thing spoken, written, stated or otherwuo intimated, relates 
to tho usages or tenets of an) body of men, tho constitution or government 
of any religious or chan table foundation, or the morning of any technical or 
conventional words of t< rms or of any words or terms used in particulars 
districts, or to any matter or public or general interest and was spoken written, 
“tated or otherwise intimated by a person who has sinco dead or become 
incapable of giving evidence or wlioso presence cannot be procured, 


Illustration « 

(a) A, m order to show tho religious tenets of a certain sect, tenders in 
evidence a mansenpt treatise proved to have been wr.ttcn by a deceased 
member of the sect 'lhe treatise is admissible 

(b) It is a disputed fact in a suit whether a certain spot is or is not a public 
landing place Statements made on the subject by A and B, now deceased 
who resided in the neighbourhood, are admissible in evidence 

10 Where the thing spoken written, stated, or otheiwiao intiniited has 
reference to the relationship of one person to another and v is spoken written, 
stated, or otherwise intimated by ft person who has since died or hecotn* 
incapable of giving evidence, or whose presence cannot be procured , provided 
tint such person was a member of the family or had otherwise special meaus 
of knowledge 

Illustrations 

(a) It is a disputed f ict in a suit whether \. is the son of B A statement 
made on the subject bv C, who was a nurse in B’s f imily about the time of A’s 
birth is idmissible in evidence 

(ft) A alleging that he is the son of B, deceased produces the following 
documents in wh ch he is mentioned as the son of B 

1 An entry m ide by B in a memorandum book stating A's birth 

2 Letters which passed between two of B s brothers since deceasi d 

3 A deed executed b) B 

A also produced witnesses who state that B told them that A was his on 
lhe contents of the documents and the testimony of the witnesses aie admissible 
in evidence 

(111 Whore the thing intimated is a fact of a public nature and appears 
by a recital contained in any Act of tho Governor General of Indu made 
before or utter tho passing of this Act or is notified by any official communica 
lion of tho Government appearing m the Gazette of India or in any paper 
purporting to be the Government Gazette of any Presidency or Lieutenant 
Governorship of British India or any colony or possession of tbo British 
Crown 
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(12) Whero the thing intimated is, and there ha3 been a public meeting App E 
or public proceeding, and such intimation is con timed in a report thereof 
published m any newspaper or journal 

Explanation Such report is not admissible in evidence of any fact 
reported to hive occurred or of in, statement reported to have beenhnndo nt the 
meeting or proceeding 

EVIDENCE OP LAW Or FOREIGN COUNTRY 

(13) Where, the thing intimated purports to bo the law or i foreign 
country, mid appears to be contained m books or documents purporting lo be 
printed on published under the authority of the Government of that country, 
or in reports of decisions of the Courts of such country 

MAPS 

r > Mips made under the authority of Government shall be admissible 

RES JUDKHTA 

fi A grant of probite or of idmimstiation unrevokeri shall have effect as 
pro\ uled by the Indian Succession Act, soction 242 

7 A decreo declaring a in irrmgo void is proof that the parties never were 
husband and vvifp A decree declaring a marriage dissolved is proof that the 
paities have ceased to bo husbuid and wifi, if they ever were such 

8. A decree declaring a bhip to the captors as prize of war is proof that 
the ship has become the property of the captors 

9 The judgment of a Court of competent jurisdiction upon a matter direct 
ly in issue is admissible as ovidence between the same parties, and those who 
represent them in interest upon the same matter, directly m issue in another 
cause , but not between any other parties, except as provided for in the next 
following section of this chapter 

Illustrations 

(a) A sues B (or a horse alleging that it was stolen from himself and 
that B brought it, knowing it is to be stolen Judgments is given in B’s favour 
B afterwards loses the horse, A finds it and B sues A for it. A m defence 
makes the same allegations as in the former suit The judgment pronounced 
in the former suit is admissibe as evidence in B's favour 

(&> A gives B for rent in the Court of the Collector, winch hi>s cognizance 
of such suits B sets. up in defence a mortgage under which he is entitled to retain 
the rent in satisfiction of the interest of his mortgage A disputes the. genuine 
ness of the mortgige, but the Court pronounces, it genuine and dismisses A’s 
suit Afterwards B sues A in the /illnh Court to recoier the amount due to him 
upon the mortgage A disputes the genuineness of the mortgage The judg 
meat of the Collector is admissible in evidence 

10 A decree of a Court of competent jurisdiction is admissible as evi- 
dence that such judgment was pronounced between the parties but is not, as 
against any person other than the parties thereto and those who represent them 
in interest, evidence, of any other f ict thereby appearing 

Illustrations 

(a) A sues B for compensation for injury sustained through the negli 
gcnce of C who is B s agent A obtains judgment. In a suit brought by B 
ng imst^C for compensation for loss sustained, by B through Cs negligence the 
judgment is admissible a9 evidence of the amount which A has been adjudged 
to pay, but not as evidence of B s negligence 

(&) A sues B for compensation because B yielded, upto C certain lands 

which B held as guardian of A, who was tlieu a minor A decree pa««ed in a 
prnr suit, whereby B was directed to yield up possession to C as owner, is ad 
mtssiblo in e\ idence 

(c) a IS tried on tho. charge of, having forged a deed of gift from B Ha 
is acquitted Afterwards C alleguig the deed of gift to be forgery institutes a 
suit against A for certain lauds, of which A has obtained po session under it 
The. record of A s acquittal is uot admissible m evidence 
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PP. B (rf) A, one ot the three Hindu brothers, undivided in estate, dies, and his 
brother^, B and C alleging that they are his heirs, sell to D a portion of the land 
which they possessed jointly with A i 

E, claiming as the adopted son and heir of A, sues for A's share of the 
land sold to D and obtains a decree in bis favour Ho nfteiwirds claiming as 
such adopted son of A, sues B and C for A’s share of the land which 
remains in their possession lhe decree in the former ;suit is not admissible in 
evidence * 

(e) A, alleging that he is the only brother and the heir of B, deceased sues 
C for possession ot B’s land lhe Court declares A’s title established and 
decrees that C shall yield up the land to him 

Afterwards B claims to be the son and heir of B, and sues A for posses- 
sion of the lands lhe decree in the former suit is admissible in evidence that 
A had obtained su*h a decree, but not admissible as evidence that he was en 
titled to the land as the only brother and heir of B 

(f) Two ships come into collision whereby A, a passenger in one of them, 

is maimed, and B s goods are destioyed A obtuns a decree for coinpens ition 
flout the owners of the other ship on the ground that the injuries were sustained 
by bun through the negligence of their captain B sues the owners of the 
same ship for compensation for the loss of his goods The judgment is not id 
missible in Bs suit as evidence of the capt uns negligence 

(q) A sues B for maintenance of C, a minor , whom A alleges to be B s 
son B denies that C is Ins son The Court decides lint C is B s son and 
decrees payment by B of A s claims , . . 

B dies, C alleging that he is Bs son, sues the evecu or of D for a legacy 
of A 10,000 rupees , D having by his will bequeathed that sum to every child 
of B The judgment is not admissible in evidence that C is a son of B 

PROOF OF WRITINGS WHICH CONSTI1 UTE PRIMARY EVIDENCE 

11 A writing which is not required by law to be attested, but which is 
alleged to have been signed by a specified person or to have been written wholly 
or in part by a specified person, “hall not, except in the cases provided for by 
sections 17 18, 19, 20 and 21 of this chapter, be received as evidence, unless tho 
Signature attached thereto or so much ot the same writing as is sought to verify, 
bp proved to be in tile handwriting of the person by whom it is alleged to have 
been written or signed 

12 A written instrument which is required by law to be attested shall 
hot (except in the cases provided for by section 20 of this chapter), be received 
as evidence unless the following rules are complied with — 

(1) That execution of such instrument shall be proved by one attesting wit- 
ness at the least, if there be an attesting witness alive and subject to the process 
of the Court by which the cui e is tried, and capable of bearing testimony 

(2) If no attesting witness is alive and Buhject to such process as afore 
said, and capable of bearing testimony, it shall be proved that the attestation 
of one attesting witness at the least is in his handwriting and evidence must be 
adduced to show that the person who executed the instrument was the same 
person who is alleged to have done so 

13 In order to ascertain whether a signature, writing, or seal is genuine 
any signature, writing or seal, which has been admitted or proved to the satis 
faction of tho Judge to be genuine, may be compared with the disputed one 

li Where a written instrument purports or is proved to be thirty years 
old and is produced from the proper custody, it '’hall be admissible in evidence 
Without proof of Us excution or attestation 

PROOF OF THE CONTFNfS OI DOCUMENTS BY 
SECONDARY EVIDENCE 

l~f Evidence of the contents or purport ot nny written or printed docu- 
ment, or of litter* figure , or other mark not produced to tho Court shall not be 
admissible except as prov uied by the rules next following — 

(1) A copy of or cxtrict from any proclamation, order, or regulation 
3aiued by Ilcr M ijesty or by the Privy Council or uiy department of He* 
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Majesty's Government shall bo admissible in evidence provided that such copy Ann 
of extract is cont lined in the London Gizette or lr such other Gazette or ' 

paper ns is mentioned in section 4 clause (11) of Ins ehipter or provided it 
purports to be printed by the Government printer, 01 to be printed under the 
authority of the Legislature of any Butish colony or possession or to be certified 
to be rue by the proper officer 

(2) A copy of n record of any Court, or of an entry in any public book or 
register, which is jiroved to be a correct copy, or winch purports to be under 
the seal of such Court, or to be certified by the proper officer, shall admissible 
as evident e of the existence and the contents of any such record or entry 

13) Evidence shall be admissible of inscriptions or maiks which are proved 
to have been destroyed or lost, or which cannot be produced by reason of their 
being engraved on or affixed to trees, buildings, or other things of an lmmove 
able character 

(4) Evidence of the contents of a written or printed document shall be 
admissible, when it has been proved that the document had been destroyed or 
lost, or when the person in whose custody it i9, is not subject to the proviso 
of the Court by which the ciu&e is tried, or is not legilly bound to pioduce the 
document, or refuses, after tine notice, to produce it, or when its absence is 
otherwise satisfactorily accounted for 

EVIDENCE OP TERMS OF CON TRACT 

16 Where a contract or grant or other disposition of property is m writing 
no evidence of the terms of such contract, giant, or disposition shall be received 
except the writing itself, or such evuhnee of its contents as may be admissible 
under the provisions of the last preceding section 

explanation iho statement of a fact in any such document does not 
preclude the admission of oral evidence relating to the same fact , and where a 
suit is instituted for the purpose of setting nsme or varying a document on the 
ground of a mistake in the writing thereof, evidence may be received for the 
purpose of proving such mistake 

PAPERS OF WHICH PROOF IS NOT REQUIRED 

17 No proof shall be required of the genuineness of any paper purporting 
to be the London Gazette or the Gazette of India, or the Government Gazette of 
any Presidency or Lieutenant Governorship of British Indi i, or of any colony 
or possession of the British Crown, noi of any paper purporting to bo a news 
paper or journal, or a copy of a private Act of Parliament printed by the Ring's 
printer 

18 No proof sli ill be required of the genuinenss of any paper puiportingto 
be a certificate, certified copv, or other document which is by 1 iw made evidence 
of nny par’icular fact, provided that such papei is s>ub3lanti illy in the form and 
purports to be executed in the manner dnected by the liw in that behalf 

19 No proof shall be required of the official position of any person 
certifying to the truth of any such papei as is mentioned in the last preceding 
rule 

20 Any paper purporting to be a powei of attorney and to have been 
executed before and authenticated by a notary public or any Court, Judge 
Magistrate, British consul or Vice-consul or representative of Her Majesty or of 
the Government of India sh ill be ulmissible in evidence 

21 An impression of any document made by a copying machine, or a re 
presentation of anything made bv means of photography or Of any other process 

winch affords a reisonable assurance or correctness shall he admissible in evi 
denco, wherever under these rules the production of the original may he dis 
paused with 

PERSONS WHO MAY TEbTIFY 

22 Those persons only shall be incompetent to testify who from lender 
years or for unsoundness of mind or from any other ciuse appear to the Judge 
to he incapable of understanding the questions addressed to them 

179 
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the fact, shall bo *1(11111831 bio, and for the purpose a copy duly certified of any Ann, B 
deposition or statement taken beforo such authority shall be admissible in evi 
deuce that such deposition or statement was made, and that it wa* made at the 
lime and place, and under the circumstances, if any, which shall be stated in 
the certificate or on the face of tho disposition oi statement 

31 It shall not bo lawful to ask a witness, m order to test his credit, 
an) question the answer to which might criminate or might tend directly or 
indirect!), to criminate him, or might expose or tend directl) or indirectly to 
expose him to a pen ill) or forfeiture of any kind But n witness shall not bo 
excused from answering an) question relevant to tho matter in issuo in any 
ciuso upon the ground that the answer to such question would or might ennu 
mte, or tend to crtimnaU him, or th it it would or might expose or tend to e\ 
pose him to i penalty or forfeiture Provided that no answer which a witness 
eh ill bo compelled to give ‘•hall, except for the purpose of punishing him 
for wilfully giving false evidence in such cause, be used as evidence against 
him m any criminal proceeding 

32 No evidence is admissible to contradict the answers of a party or a 
witness as to matters affecting his character, hut not otherwiso bearing upon any 
question m issue ui tho cause Evidence of atvtemenls or conduct of a witness 
inconsistent with bis evidence as to a question directly in issue in a cause is 
not excluded by this rule 

Illustrations 

(a) A claim agam&t an underwriter li resisted on the ground of fraud Tho 
piriy claimant is asked whether in a former transaction ho h id not made a 
fraudulent cl um He denies it Evidence is not admissible to show that he 
had made such fraudulent claim 

U>) In a suit by A against B, a witness for A is asked whether lie had 
not boon dismissed from B’s service for mi c condiict Ho denies it Evidence 
is tendered to contradict tho witness's statement os to such dismissal The 
evidence is not admissible 

(c) In in action against A for goods sold to him by B, a witness for B 
deposes that he saw the O oods sold and delivered He is asked whether he h id 
given n different account of the transaction Hg demos it Evidence is 
tendered to show that ho hid given such diffeient account Tins evidence is 
uhmssible Ho is asked whether ho had not, after tho date of the alleged sale, 
dealt with B as the ownei of the goods He denies it Evidence is tendered 
to show that he had so dealt with B This evidence is admissible Ho is asked 
whether he had not given a false account of another transaction not m issue in 
the cause He denies it Evidence is tendered to show that he had given 
such false account This evidence is not admissible 

(<l) The witness is asked whether he had not received money or a promise 
of some favour from B to induce him to give his evidence He denies it 
Lvidenco is tendered to show tint he had received such money or promise 
This evidence is admissible 

33 A witness may be cross-examined as to previous statements made 
by bin in wilting, or reduced into wrilmg, relative to the subject matter of the 
cause without such writing being shown to him, but if it is intended to conti a 
diet such witness by the writing, Ins mention mud oefore such contradicting 
proof can be given, be cilled to those parts of tho writing winch are to bo used 
for the purpose of so contradicting him 1 he Court may, however, it iny time 
during the trial require the production of the writing for its inspection, 
and may thereupon make such use of it for tho purpo o of the trials as may 
seem fit 

34 A witness miy while under examination refer to any writing made 
by him«elf at the time of the transaction concerning wlnji he is que-tioned, 
or so soon afterwards that it may be rea on ably presumed that the transaction 
was fre-'h m his memory, und ho may for the like purpose refer to a writing 
made by any other person, md lead by the witness at tho time of such transac 
tion or so Boon afterwards that it may be reasonably presumed that the transac 
tion was fresh in his memory In »ucb ca e the writing shall be produced and 
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" n J restriction or extension with record to the special circunWancrs a; ( or India, 
this country iiturcd to 

On the general expediency of obtaining n codified law of evidence j grounds* 
3lr Maine did not suppose that then could he two opinions lie vc. po 4 < » 
think that tho commissioners had, if any thing rather understated there side ncy 
on which such a law was desirable I hey oh er\ed llint India did nol ts of tin 
nnt tmifoim law on the subject After Btnlmg tint within tlio Pu\ went 
towns tho I nglish law of evidence was in force, modified bj cirtnm A( liritj h 
Indian Legislature of which Act II of 185 > was tho mo«t important, thw tin > 
on to say that a customary low of evidence pr» tailed m those parts ol 
India where English-law was not administered * This customary 1 mcc die 
added — ivr my 

f ‘Has not assumed any definite form, the Mahomednn Law rtslmc 
enactment of the new Code of Criminal Procedure has ceased to h>f I s " 
validity in the country Courts even in criminal matters, and those Coilare not 
in filet no fixed rules of c\idonco except those contained in Act II < 

Ihcy are not rcquirod to follow the English law ns such although they j ( j srPjn 
debarred from following where they regard it as the must equitable ” jodifud 
On lool mg, howover at tho two Indinn Evidence Acts it won ton or 
that they implied that the English law of evidence except where they rm force 
it, was in force in tho bulk of India tho Mofussil During the last 0 h <'>it 
fifteen years the doctrine that the English law of evidence wis ti ptopna I doubt 
throughout the whole of the country had certainly gamed strength, and th 1 Louift. 
of applying that law with mciensing strictness was gaining ground No,*/", to 
much evideuco was received by the Mofussil Courts which the English id his 
would not regard ns strictly ulmia«ible But Mr Maine would apjlges of 
members of Council who had more experience in the Mofu°sil than he hato ad 
honourable friends Sir George Couper and Mr Cockerell, whether the due* In 
those Courts did not as a matter of fact, believe that it was their duty Jrnster 
minister the I nglish law of evidence as modified by the Evidence Act odon 
particul ir, Mr Mun<* was informed that when a case was nr&ued by a badt nee 
before a Mofussil Judge, and when the English rules of evidence were pres 
his attention, he did practically accept those rules andndmit or reject evj' un 
according to his construction of them ij 1 ’ °‘ 

Mr Mune could not help regarding this state of things as emmentyie ird 
sitisf ictorj He entirely lgreed with the commissioners tint there were pir 8 but 
tho Lnglish law of evidence which were not suited to this countrv They ] ‘-'d 
much of the laxity with which evidence was admitted m the Mofussil Court "’tr it t 
the truth was that this laxity was to a considerable extent justifiable Ihe p vi 
it appeared to Mr Maine liy less m admitting evidence which under }d e a 
ruli & of admissibility should be rejected, than in admitting and rejecting'^ 
denct without fixed mlcs to govern admission and rejection Anything louM 
capricious adnuni tration of the law of evidence was an evil, but it would l ion 
equal or perhaps even a gre iter evil, that such strict rules of evidence huict 
be enforced ns practically to leave the Court without the material for a dcci 11 °* 
Mr Maine would venture to state his impression tbit the fault of subsfwm 
ordinarily committed by the Mofus-il Courts constated less in lax admissioP' 181 
evidence than m averting their attention from the evidence really before tl 1 ' 01 * 
ind in conjecturing the facts of the ci«e upon probabilities derived from a c< Iss d 
deration of what the natives of this country would be likely to do under g, ‘ 1C > 
circumstance^ Another objection lay jn the necessity which the Moft iesS 
fudges were thus placed under of depending upon English textbooks J PS 
were excellent text bool s of the English law of evidence, but their useful] hi 
consisted more in refreshing knowledge which had been gained b> forensics 18 "j 
jjer le nee than m teaching knowledge Tht commissioners would appear lO imi 
ri 0 ht m supposing that what was wan ted for the greatest part of India wl ,fl * 
liberalized version of the English law of evidence, enacted with authority ] 
thus excluding caprice and superseding the use of text books by compact! 1P 
and precision , n * 

Another objection which Mr Maine entertained to the pre&ent state of t 1 
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Tho doctrine that the English law of evidence without authoritative ennetment 
prevailed vi propria and of its own virtue, was calculated to encourage the notion 
that rules of evidence constituted a scientific machinery by which truth as to 
acts and to man’s actions could be ascertained some what as physical truths 
could be ascertained by the processes in u>e among men of science There weio 
certain continental &y stems ot evidence which did make a pretension to include a 
process of the kind And peihnp3 some such theory did pervade tin. nilesof 
the Lnghsh law with regard to presumptions, winch he was happy to see the 
Commissioners had dis'Mrded But the Lngli^h law of evidence as a whole 
tnndo no claim to be such a system It was ju«tl> regarded bv English lawyers 
as a model of good sense , but it would probably have never come into exis 
tence but for one peculiarity of the English judicial administration, — the «epara 
tion of the Judge of law from the Judge of fact, of the Judge from the Jury 
It consisted mainly of rules of exclusion, that is of rules for keeping certun 
hinds of evidence out of sight of tho Judge of fact Such a system, Mr Maine 
appehended could only be justified on two grounds First of all, some evidence 
must be excluded If all evidence were admitted nav, even if all relevant 
evidence were admitted, if every thing were let in which tended to throw light 
on the matters in issue, tno Courts would be overwhelmed Even in England 
Ihey would break down and it would be quite impossible tor the Courts to 
dischargo*their functions m this country with the notorious habit of its Natives 
of attempting to heap on tho proof by accumulating every tiling winch has even 
the remotest bearing on it It being, then, assumed that, under the actual 
conditions of judicial enquiry seme sorts of evidence must necessarily bo 
shut out, tho English law excluded those do c criptions of evidence which were 
found piactically to affect the minds of all men, except those of the most 
sagacious judgment, out of all proportion to the real value of such evidence 
This w is the case of the great department known to English lawyers ns “hear 
Bay It was not at all meant that hearsay evidence was not incidentally 
valuable, and Mr Maine could well imagine a great Indian statesman conducted 
in an emergency to a most important conclusion by evidence which a Court of 
Justice would reject as absolutely inadmissible But taking men, ns you found 
them, and taking the average of jndiotal ability, it was really true that some 
kinds of evidence did produce an impression on the inind far deeper than was 
consistent with their real weight Lhe good sense to which the English law laid 
claim wns evidenced by the tests which it laid down for distinguishing those 
kinds of evidence from those which remained It would be presumptuous m 
Mr Maine to pruse the Commissioner s proposal 5 : but the ventured to say 
that, in his humble opinion, they had wisely availed themselves of the results 
of English experience but had wisely modified those results upon two considera 
•ions, which, they stated as follows — 

'The English practice has hcen moulded in a great degree by our social 
and legal institutions and our forms of procedure , and much of it is admitted 
to be unsuited to the various states of society and the different forms of property 
which me to be met within in India 

In a country like India where the task of judicial investigation is attended 
with peculiar difficulties, and where it is the duty of the Judge m all civil mid 
in some criminal cases to decide without a jury there is greater danger of 
misearruge from the mind of the Court being uninformed than from its being 
unduly influenced by the information laid before it ’ 

Mr Maine had said that he would not comment on the details of the 
measure, but there wis one point of detail which it was necessary to notice 
because ns it involved a financial question the Select Committee would 
probably not like to deal with it without knowing tho opinion of the Executive 
Government The Commissioners draft and the Bill ba-.ed upon it saved the 
Registration Act but it would be observed that they did net refer to the Stamp 
Act The omission in the Bill was explained by its being doubtful whether 
the Stamp Bill now in hands of Mr Cockerell would or would not receive the 
assent of the Go\ernor General before tho present measure If the Stamp Bill 
were passed last, it would control the present measure But another reason 
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be assigned for the omission in the Com mission era’ Draft, wbfcfc 
[deliberate Mr Maine found that the last paragraph of their 
I on the I<w of Negotmblo Instruments, was to the following 
must probnbll 

appeared to bchlc instruments have recently been subjected to a stump duty 
Third Report'll bj an Act which, liko the English Stamp Act, renders instru- 
eflcct — if its regal Utons arc not observed This provision of the Fnglish 
“Negotiii? 10 l **° establishment of several rules and distinctions not 
in British In' 1 * 1 incon>emence, and wo would suggest that a law which merely 
ments in\ah(l ,n cn<,e °* infringement would be more conducive to the 
Stamp Act lm* For the present, we have thought it our best course to frame 
uimttcmlcil W kx-ct'voly of the .tump law ” 

imposed a pen the Commissioners’ point of view, which was the purely judicial 
public interest;, there was no doubt that simplicity would lie attained by the 
our rules irresw But what would be the practical effect? His Hon’ble friend 
Now fror m( ^ n vn9t lnn " P a P ers before him relating to the operation 
o,|» » of \ Maine appealed to him whether the following was not a 
rourso nronosef ^ rom Btoso P a P ers H effect were given to the Commissioners’ 
Mr Cockerell l er ^ ere wou ^“ bean enormous evasion of the law, ‘or that evasion 
if iho ttumn \ vented by recourse to the cr imnal Courts for the enforcement of 
oi mo oui ip | extent which would itself be a greater evil than the sacrifice of 
lair niiercn n oj£ revenue Under these circumstances, the point hRS been consi- 
suggestion ^t'jxecutive Government and Mr Maine had to state that, having 
would lie projf HCt tj ia t the stamp duties on commercial instruments were easily 
penalties to nrtj not pre83 haidly on the people, the Government was not 
any branch cL u t j, at p OF tion of the public receipts 
clerwl bj the iff, waa put an d agreed to 
regard to tying Select Committee was named — 

imrnnred to iri\Su to define and amend the Law of Evidence— The Hon’ble Mr 
P P The motifHon’ble Sir George Couper, and the Hon ble Messrs Gordon 
• tewart and the Mover 

ul adjourned till the lithe December, 1868 > 


The folio. 

On the B 
Cockerell, the 
Forbes, Shaw ll l6er l8l) s 
The coun I 


WHITLEY STOKES 
Asst Secy to the Govt of India 
Borne Department (L egislalive) 

The 4th Deo FF of the Proceedings of the Council of the Goiernor-General of 
'w f or the purposes of making Laus and Regulations under the 
Act of Parliament 24 & 25 Viet Cap 67 


Cvi cm 


AB8TRA 

India, asstmhl 
provisions of til 
The couno 


His Ex 


The Hon ble T< 
The Hon’hle Si 


Tlie Hon’hle T 


His Highnes 
Makar 


The Hon l 
to the Select C 
He ‘'aid that the 


of 

met at Simla on Tuesdey, the 6th September, 1870 
Presfnt 

[ellency the Viceroy and Governor General of India, 

\ K P G C S I Presiding 

Jscellenc) the Commander in Chief G C B G C S I 


pn Srachey 
Richard leinple 

k, C s I 
fc’itzjames Stephen, qg 


The Hon hie B H Eli is 
Major General the Hon ble H \V 
Norman C B 

The Hon’ble F R. Cockerell 


the Hon ble Suramade Rajapat Hindustan Raji Rijendr* Sri 
ha Dhiraj Siva Ram Singh Bahadur of Taypur o c 3 r 


EVIDENCE BILL 

Be Mr Stephen moved that the Hon ble Mr Strachey be add e d 
Committee on the Bill to define and amend the Law of Kyi doa e e - 
motion afforded him an opportunity of saying a few wefdfc- 
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on a measure of the very highest importance lhe Evidence Act was drafted 
by the Imlun Law Com mi loners, ami sent out to this country two years ago It 
was introduced by Mr Maine, referred to a Committee, several of the members 
of which had now ceased to belong to the Council and published m the Gazotto 
for general information Objections of great weight had been tab n to it by 
many of the most distinguished lawyers m India, and, no doubt, the subject 
was one whiJi required the most c ireful handling I w is impossible to 
exaggerate the pricticnl import me*- of the Bdl as it would regal ite the most 
important pirt of the procedure of cve-ry Court of Justice thioughout the 
Empire Such a measure would, of course leqnirc the mbst careful consideration 
m each of its parts, and it appeared to him (the mover) that the great question 
which the Committee woutd have to consider was wlutnns lively to be piacticilly 
useful m the vinous Court*, and, in puticular, in the ( ourta of the MofiiSsil 
The LnghdiLaw of Evidence n id been giadunlly constructed by the decisions 
of sui,ce*sivc generation* of Tud„i* an 1 by A<t* of Parliament, and it assumed 
throughout that tho Couit had the a*si*tanu of tin 1 nglish Liw of a bi n hly 
qualified Bar, that tho facts in di pute were decide d by a Jury, and that tin 
Judge was to act as an umpire between two litigints, and not ns an indepcu 
dent inquirer into facts 1 be result bad been that the object of minv of the 
rules of e\idcnco was ritber to bring the proi codings to a point thin to aid 
inquiry into truth It was not so imult i guide to the Jud„c a-’ a set of comb 
tions imposed upon the p irttes He (tho mover) felt doubts whether such a 
system could ho advantageously introduced into this countiy without grent 
modifications 

At tho s line time it was necessary to taki soinn steps The law was in i 
state of great uncertainty No one could siy precisely how far the English 
liw of Lvidenco did, and liow far it did not, pievnil in tho Mofu*sil, and tho 
consequence was that tlie subject can id great dirliculty and uncut unty As 
a proof of this he (the mover) im 0 ht observe that in Messrs Cowell and 
Woodman s Indian Digest, which on tamed notes of ciss decide 1 in about 
eight yems, tho title I videncc filled no less than twenty three royal octavo 
piges in sm ill print and double columns Then were probably fiom four to 
live hundred decisions noted upon the subject Tins was tho state of tilings foi 
which tho Committco would have if po sible, to provide a remedy It was one 
which in justice to exceedingly hard worked officials ought not to he pei nutted to 
continue 

lhe motion was put and agreed to 

Tho Councel then adjourned to the 20tb September 1370 
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DRAFT REFORT OF THE SELECT COMMITTEE 


App 


The Gazette of India, July /, 787 1, Pail V, p 273 
rjio following Drift Report of a Select Committee together with the Bill 
ns settled by thorn, w*is presented to the Council of the Governor General of 
Indii for the purpo e of making laws and Regulations on the 31st March, 


From Officiating Under Secre 
lary, Home Department, No 4 2 3 
dated 23rd October 1868 and 
enclosures 

From Assistant Secretary, 
Foreign Department, No 33a 
dated 12th December 1868, and 
enclosures 

Remarks by the Hon'ble the 
Chief Justice of Bombay (no 
date ) 

Remarks by Hon’ble Justice 
Phera dated 8th December, 1868 

From Secretary to Chief 
Commissioner British Burma 
No $25—1, dated 1st December, 
1868 

From Assistant Secretary to 
Government of Bengal LegisTa 
tive Department No 37 dated 
9th January 1869, and enclosure 

From Deputy Judge Advocate 
General of the Army dated 26th 
January, 1869, and enclosures 

From Officiating under Secre 
tary Home Department No 
258 dated 17th February 1869 
forwarding memorial from Muk 
tars and Revenue Agents, Howrah 
dated 4th February, 1869 

From Secretary to Indian 
Law Commissioners dated 6th 
February 1869 

From Chief Secretary to Gov 
ernment Fort St George, No 
120, dated 18th March 1869 and 
enclosures 

From Secretary to Govern- 
ment of Bombay No 2971, dated 
7th September 1869 and en 
closures 

From Secretary to Govern 
ment of Bombay, No 3188, dated 
24th September I869, and en 
closures 

Fifth Report of Her Majesty’s 
Law Commissioners on the Bill 

From Officiating Inspector 
General of Police, Punjab, No 
2657, dated the 28th September 
I870 

From Secretary to Govern- 
ment of India Home Department, 
No 1892, dated 18th October 
1870 forwarding 1 tter from Chief 
Commissioner, British Burma, 
No 61, dated i5th August 1870, 
and enclosures 


We the members of the Select Com 
mittee to which the Evidence Bill has been 
loferred have the honour to report that we 
hnve consideied the Bill and the papers 
noted in the margin 

After a very careful consideration of the 
(haft prepared by the Indian Law Com 
miasioners we have arrived at the conclusion 
that it is not suited to the wants of this 
country 

We have recorded in a separate report 
the grounds on winch this conclusion is 
based They arc m a few words that tho 
Commissioners’ draft is not sufficiently ele- 
mentary for the officers for whose use it is 
designed, and that it as&utnesnn acquaintance 
on their part with the law of England which 
can scarcely be expecti d from them Our 
draft, however, though arranged on a difTe 
rent principle from theirs, embodies most of 
its provisions In general, it has been our 
object to reproduce the English Law of Evi 
dence with certain modifications, most of 
which hnve been suggested by the Commis- 
sioners though with some this is not the case 

The English Lnw of Evidence appeirs to 
us to be totally destitute of arrangement 
lhis arises partly from the circumstance 
that its leading terms arc continually used in 
different sense, and partly from the circum 
stance that the Law of Evidence wns formid 
by degree out of vnrious elements and in 
paiticular out of the English system of 
pleading and the habitual practice of the 
Courts of Common Law Tor instance the 
rule that evidence mu't bo confined to point 
in issue is founded on the system of plead 
mg Tho rule that hearsay is no evidence 
is part of the practice of tho Couits but 
the two sets of rule., run into each other 
in such an irregular way ns to produce 
between them n result which no one can 
po aibly understand sy -tematicnlly unless he 
i«» both acqu unted with tho principles of n 
By stem of pleading which is being rapidly 
nboli«hed, and with the everyday practice of 
the Common Laws of Courts which cm 
bo acquired and understood only by tho-e 
who habitually take part in it Ibis know 
ledge, moreover, must be qualified by study 
of text-books which are seldom systemnti 
cally nrranged 
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App C Many oilier circumstances lo winch wl need not refer, hnve contributed 

largely to the general result'*, hut wc may illustrate the extreme intricacy of 
tho law anil tho total absence of anything like system which pervades every 
part of it, bj a single instance In Sir Pitt lay Jor’s woil on evidence it is 
stited that ‘ancient document*' when tendered m support of ancient possession, 
form the third exception to tho rule which excludes hear ay IJio question 
is whether A is entitled to a lislury IIo product s a royal grant of the fishery 
to his ancestor This fact the law describes ns a peculnr kind of hearty 
admissible by special exception Surely tins is u m D language in a most 
im instructive manner 

Hus being the cn«e, we have discarded altogether tlio phriseology in 
winch tho Lnghsh text writtrs usually express themselVe*, and have attempted 
first to ascertain, and then to nrrmge in their natural order the principles 
which undcrlio the numerous cases and fragment™ } rules winch they ln\e 
collect! d together The lcsult i a 1 * follows — 

Every judicial proceeding whatever has for its purpose the ascertaining of 
somo right or liability If the proceeding is criminal the object is to aecutmn 
the liability to punishment of the peieon accused, if the proceeding is civil, 
tho object is to asc« rtnm sonic right of property or of «t itus or the right of 
ono p irtv, and tho liability of the other, to some form of relief **» 

All rights and liabilities art dependent upon and irisc out Of f lets and 
facts fall into two clv'se®, those which tan, and those which cannot be perceived 
by the senses Of facts which cm he perceived by the senses it is superfluous 
to give examples Of facts winch cannot be perceived by the sense intention 
friud, good f nth, and knowledge may be gum is eximples But each class 
of facts luv* in common one element which entitles them to the name of facts— 
they can bp directly perceived either with or without tho mteivention of the 
senses A man can testify to the fact that at a certain time, he had a certain 
intention on tho samo grounds as that on which he can testify that at v 
certain time and place, he saw a particul ir in m He has, m each case, a 
present lecollection of a past direct perception Jforeovei it 's equally neces 
sary to ascertain facts of each class in judicial proceedings, and they must in 
most cases be ascertained m precisely the Mine wiy 

Facts may be related to rights and liabilities in one of two different ways 

1 They may by themselves, or in connection with othei facts, constitute 
such a stato of things that the existence of the disputed right or liability 
would be a legal inference fiotn them From the fret that A is the eldest son 
of B there ans.es of necessity the inference that A is by the luv of Engl and 
the heir at law of B and that he has such rights as that status involves I ro»u 
the fact that A cm ed the death of B under certain circumstances and with a 
certain intention or knowledge there arises of necessity the mftrence that A 
murdered B, and is hible to the punishment provided by tin law for murder 

F lets thua related to a proceeding may be called facts in issue unless indeed, 
their existence is undisputed 

2 Ficts which are not themselves in issue in the sense above explained 
may affect the probability of the existence of ficts m i^iie, and these may bo 
called coll iteral facts 

It appears to us that these two classes comprised all the facts with which it 
can in any event be necessary foi Courts of justice to concern themselves so 
that this classification cxhiusts all ficts considered in their relation to the pro 
ceeding m which they are to be provpd 

This introduces the question of proof It is obvious that whether an alleged 
fict is a fact in issue oi a collateral fact the Court can draw no inference from 
its exigence till it believes it to exist , and it is also obvious that the belief of 
the Court in the existence of a a i\en lact ought to proceed upon grounds al 
together independent of the relation of the f ict to the object and naturo of -the 
proceedings in which its existence is to be determined The question is whether 
A wrote a letter The letter may have contained the terms of a contract It may 
have been a libel It may have constituted the motive for the commission of h 
crime by B It may supply proof of an ditto in fivour of A It may be an ad 
mission or a gonfes-uon of a crime, but yvhatever maybe the /elation of the 
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fact to the proceeding the Court cannot net upon it unless it behoves tint A did A pp 
write the letter, nnd that belief must obviousl} be produced, m each of the case* 
mentioned bj the same or similar menus If for instance, the Court required 
the production of the original when the writing of the letter is n crime there cm 
be no ruison whj it should be siti-»fied with n copv when the writing of tho letter 
lsnmotivi for n crime In short tho wn\ in which n fact should bo proved 
depends on the nature of the f ict, nnd not on tho relation of tho fact to tho pro 
coed m "8 

I lie instrument h> which the Court i* com inced of n f ict is c\ ulence It is 
often cla ifiod ns hong either ducct or circumstantial Wo have not adopted 
thu classification 

If the distinction is that direct evidence establishes n fact in i«suo whereas 
cireiim tnntial cvidenci establishes n collntcrnl fact o\idonce is classified, not 
with reference to its essential qualities hut with reft rence to the use to which i* 
ja put , i-> if paper were to he deprived not 1>) n ference to its component elements 
biit as hemp used for writing nr for printing We lime shown th it the modo in 
which a fact must be proved depenotU on its nature nnd not on the it c to be 
made of it Evidence therefon should be defined not with reft rence to tho 
nature of the fict which it is to prove hut with reference to its own nature 

Sometimes the distinction is stated thus Di cct evidence is n statement of 
what a man his nctinll} seen or lunnl Circumstantial evidence is something 
from which filets in 1 * un are to lie wftrred If tho phrase is thus used, the word 
‘i valence, in the two phrases (direct evidence nnd circumstantial ‘evidence’’ 
opposed to each otlur) 1ms two different meanings In the fir-t, it means (estt 
won} in the second it means a fict which is to serve ns the foundation for nn 
inftrenee It would indeed lie quite correct if this yaw is taken to sn\ circum- 
stantial ev idoneo mmt ho proved by direct evidence’ Tins would bo a most 
emms} mode of expression, but it shows the nmbigmt} of the word 'cvidcnco* 
which means cither 

(1) V ords spoken or thing's product (l in order to convince the Court of the 
existence of facts , or 

(2) facts of which the Court is so convinced and which suggest some infert nee 
n<5 to other facts 

We nso the word 'evidence’ in tho hr t of these senses onlj and so used it 

bn reduced to three licadb— (1) oral evidence , (2), documental} evidence , 
l"») material evidence 

r.n illv the evidence bv w hah facts aro to be proved must be brought to 
the notice of the Court ami submitted to its judgment and the Court must form 
us judgment respecting them 

These general considerations appear to us to supply the ground work for a 
S}fitenmtic and complete distribution of the subject ns follows — 

1 Prebminar> 

II The relevancy of facts to tho issue 

HI 1 he proof of f lets nccording to then n iturc b} oial, documentary or 
material evidence 

IV The production of evidence 

V Procedure 

Wo have accord mgly distributed tho subject Undei these he ids, m the 
manner which wc now pioctcd to describe somewhat more full} 

I —PRELIMINARY 

Under this, head vve have defined “fact ‘ fictsin issue , 'collateril 
fact© ‘a document” ‘ evidence” ‘ proof and "proved , nccessirj inference’ 
and "presume’ We have aKo laid down in general terms the duty of the 
Court 

Of our definitions of ‘fact” ‘facts in issue ‘collateral facts’ nnd 
‘ evidence' we need si} no more than that they are refrained in accoidnnce with 
tho principles alread} stated We mnj however shortl} lllu trite the effect 
of the definition of evidence 

It will make perfect!} clear several matters over which the nmbiguit} of 
the woids as used in English law has thrown much confusion The subject 
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App, C. cirumi lanital ovidenco will I«i di trilinlrd into it*« dement*, and will bo dealt 
d Willi tliiH 1 lie «[iK-tioi) h wintlnr A committed n crmif* lJu» facts nre— tint 

lie hud n ntolim (tx^plnvc <1 bv feint/ meat of Iih own, for it, tlmt tin* «crnn of the 
crimo shows foot marks winch correspond with hrs fn t, thnt ho win m po* is 
bioii of properly which nn„ht hnvo boon procured In it, nml thnt he wrote n 
lottor indicating Ins guilt On turning to Chapter II, it will Ik* found tint 
nil those arc rclev ini fuels oitlnr in molno, incident of facts m issue, 
i Meets of fuels in n-ue, or conduct influenced by fat ts in issue On turning 
to Chaplet III, it will he seen how each of these facts must ho proved, namely, 
tho st itcinonts displaying motive by the direct oral evidence of some one who 
ijs he heard llum , tho foot marks h> the direct oral evidence of some one who 
say s he saw them , tho possession of the proper!} hi tho production of the 
j»ropert} in Court, and by the direct oral evidence of some one who had «ccn it 
m the prisoner’s possession and (lie letter bv the production of tho letter it«elf 
or secondar} evidence of it if the case allows secondary evidence 

*■*0 the phrnso ‘ henr-av evidence/ winch as the commie loners ob«enc is 
u ed h) I ngli«h writers in so vaguo mid unsatisfactory a manner, finds no 
pi ice in om draft, and wc hope we have avoid) d tho possibility of any tonfu 
sion in connection with it Chapter II prov ides special!}/ and in manner 
which corresponds on tho wholo (though with some modifications) with the 
I ngli«h law in what cn«es the statements and opinions of third persons ns to 
relevant facts shall, and in what cases they shall not bo themselves relevant, 
and Chapter V on proof b} oral evidence provides tlmt oral evidence «hall m 
all cases be elirect, on whatever ground tho fact which it is to establish may be 
relevant to tbo issue that is to say, if the faU is one which could bo seen, it 
must bo established bv a witne s who »ays ho saw it if it could he heard 
hj a witness who sajs I 10 hoard it whether it is a f ict in issue, ora collateral 
fact Jhc=o movi«ions distribute tho difllrent things described by tho phrase 
‘hearsay evidence’ in tho samo way in which tho different things described b> 
tho phrase. ‘‘cwcums nntinl evidence ’ nre di tributccl h> the other provisions 

So our definition does nw 1 } with a confu ion which arises out of the double 
meaning of tho word evidence in tlie phrases "primary and ‘secondary ’ evi 
donee Primary evidence’ sometimes mpins a relevant fact, and at other 
times the proof of a document by its production ns opposed to pioof by a copy 
In our draft ‘primnrj’, and secondary” nre distinctly defined, and confined 
to an unambiguous meaning "Evidence m ca h case means words spoken or 
things (documents or not) shown to the Court 

Finally we hive substituted for the words ‘conclusive evidence” the 
plira e ‘necessary inference The phnse ‘conclusive evidence is not open 
to objection on the ground of obscurity or ambiguity but the word evidence' 
in it meins not what we understood by evidence but a fact established by cvi 
deuce from which a particular inference necessarily follows Our phrase there 
fore harmonises with the rest of our draft, whereas ‘conclusive evidence’ 
would not 

Ihe definitions of ‘proof’ ‘‘proved ’ and 'moral certunty ’ require samo coni 
mint The definition of ‘proof ' is subordinate to that of 'proved which is 
that a fact is "aid to be proved in two case", that is to "ay, when the Court after 
homing the evidence respecting it — 

(1) believe in its exigence , or 

(2) thinks its existence so probable that a leasonable man ought umUr 
the circum tances of the particular cv-e to act upon the supposition thnt it 

CXl"l" 

Thi" degree of probability we th-scribe a-> “moral certainty ” and we pro 
vide that no fict shall be regarded as morally certain unless the evidence is such 
ns to render its non existence improbable This is as ne ir in approach as we have 
been ible to make to a distinct equivilcnt for the phiase rea e on able doubt , 
which is usually employed by English Judgos m hearing questions of fact to 
jury The question ‘when is doubt reasonable is one which cannot be com 
pletely answered for at bottom it is a question, not of science but of prudence, 
and our defin tion of Ihe word ‘proved is meant to make this plain We 
have, howevei ittached to it the negative condition that a reasonable man ought 



APPENDIX C 


1439 


not to be morally c» rtun of ft conclusion, morel} because it is probable, if other Ann 
conclusions nro nl**o probtble It is ewer to illustrate tins principle than * ” 
to stale, without n prolonged abstract di cussion which would he out of 
pi ice on the pia^nt otca-ion the gtmral grounds on which it rc^fs Our 
illustrations are in? int to point out to judges tlmt they arc not to comict A of 
ftn oirenco which must line been committed either!)} htmor b> 13, unless circum 
stances exist which make it improbable tint the ofienu wns committed b> 13 
Ve lime not attempted to cirr> the matter further Wc belie\e that in nil 
countries, nml in this countrv more than in nn\ other it is nb olutel} neci s an 
to leave to judges n wide di»cntion ns to the risk of error which the} choose to 
incur in coming to a decision, and that this is a mnlti r of prudence and 
practice, ns to winch rules ought to he lud down, rather with a view of guidin' 
than with ft view of fc ttering discretion 

The last provision, m the prelunmar} part, to which wc would call niton 
tion, defines in \erv ginernl terms thodut} of tlie Court in deciding questions 
offict Its getter uit} appeared to us to Mirier the prehminar} rithcr than 
the concluding chapter, the proper place for it J his section declares that 
the dut} of the Court is to determine question of fact h} drawing infer 
cnccs — 

(1) from the evidence given to tho facts alleged to oust , 

(2) from facts proved to facts not proved , 

(3) from the absence of evidence winch might have been given 

(1) from tho admissions mu! conduct of tlic parties, and genernllv from 
the circumstances of tho case 

"Wo have sud nothing of the principle on which these inferences arc to bo 
drawn ns that is a matter of logic mid docs not belong specially to tho subject 
of judicial evidence, but we wish to point out mid put distinctl} upon record the 
fact that to infer, and not mcrol} to accept or register evidence is in all cases the 
duty of the Court On of the man} fallacies which owe their origin to the nmbi 
guit} of the word evidence," and the loo en ess with which it is used, is the 
commonns^crtion that dircctevulence leaves noroomforinference, whereas indirect 
or circumstantial evidence does. In fact, nil evidence whatever is useful onl} 
as to the ground work for inferences, of which the inference that the facts which 
tho witness alleges to exist, do or did actually exist, is very often the most 
difficult to draw The truth is that to infer in one or other of the different 
slnpes which we have stated 13 tho great dut} of the Judge in ever} case what 
ever, and we have thought it desirable to point this out m tho pi unest and 
broadest wav 

Wo have added two qualifications onl} to this general rule (1) that, 
when the law declares nil inference to be necossiry, tho Court shall draw it, 
and rinll not allow its truth to be contradicted . (2) that, when the law directs 
tho Court to presume a fact it shall infer its existence till the contrary appears 
We have treated m detail of necessary inference and presumptions in other 
pirt* of the Bill 

II THE RELEVANCY OF TACTS 

We lmvcalread} pointed out tho plac^which in our opinion belongs to 
this subject m the law of evidence Tho questions whnt fact-, may }ou prove 

obviousl} lies it the root of the whole matter, and unless a plain and full 
nnswei is given to the question it is impossible to state tho law systematic ill v 
The answer to the question is we think, to be found m “everal of the wide 
exceptions which are made b> English text writers to the wide exclusive rules — 
that i valence must be confined to the point m isme, that hearsay is no evi 
dence and that the best evidence must be given, though other parts of the 
same exceptions are to bo found m different branches of the law Wo think 
however, that by a comparison and collection of these exceptions wo have suc- 
ceeded m forming a collection of positive rules ns to the relevancy of ficts to 
the issue, which will admit every fact which a rational man could widi to have 
befoie him in investigating any question of fact 
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false Evidence of such statement* will be admissible under this section, App 
whether the person who mikes them is living or dead, producible or not Some 
of them would probably bo admissible under the English rule which admit* 
statements explanatory of conduct, but ns the conduct explained must be rele 
vant, and as no clear definition of relevancy is given by the law of England, 
it is aery difficult to say how far his rule extends 

The next exception refers to statements made by a person who is dead or 
cannot be found or produced without unreasonable delay or expense We 
declare such statements to bo relevant if they relate to the cause of the person’s 
death, or nre made m the ordinary course of business, 01 express an opinion 
as to the exi«tcnco of the public right, or state the existence of nny relationship 
as to which the party had special means of knowledge, or when they are made 
in fumly pedigrees, titles, deeds, etc Wo have omitted the restrictions placed 
by the law of England on tho admission of dying declarations and statement** 
about relationship and as to tho necessity that statements should be opposed 
to the pecuniary interest of the party making them, on the ground that they 
ought to affect tho weight rather than the admissibility of what is at best to 
use Bentham’s expression, “in ike shift evidence 

We nl**o provide for the admissibility of statements in public or official 
book (and in certain cases) of evidences given in pre7ious judicial proceedings 

5 The cases in which the opinion of third persons are relevant are dealt 
with in sections forty four to fift j 

They declare to be relevant, tho opinions of experts, opinion as to hand- 
writing, opinion as to usages, and opinions ns to relationship and the grounds 
of such opinions 

ihis completes that part of the Bill which relates to the relevancy of 
facts In the particulars stated and in some others of minor importance, which 
for the sake of brevity we have not noticed, it modifies the law of England , 
but we believe tha , substantially, it represents that part of the law which is 
contained in (amongst others) the rules, together with theexceptions to the rules 
that evidence mu»t be confined to points in issue, that the best evidence must 
be given, and that hearsay is no evidence though these rules include other 
matters which we treat of under other heads 


III— PROOF 

The second Chaptei having decided what facts are relevant we proceed to 
show how a relevant fact is to be proved 

In the first place, the fact to be proved may be one of so much notoriety 
that the Courts will take judicial notice of it, or it may be admitted by the 
parties In either of these cases no evidence of its existence need be given 
Chapter III which relates to judicial notice disposes of this subject It is taken 
in part from Act II of 1855, in part from the commissioner* draft bill and m 
part from the law of England 

If evidence has to be given of any fact that evi lence must be either oral 
documentary or material, and we proceed 111 the following chapters to deal with 
the peculiarities of each of these three Linds of evidence lliere 18 , however, 
one topic winch applies to all of them, of which we treat in Chapter IV 
This is the distinction between primary and secondary evidence As we have 
already shown, the phrase is ambiguous We regir ! i as a legal way of recog 
nmng the obvious principle that the best way of finding out the contents of a 
document is to rend it yourself and we have -accordingly defined primary and 
secondary evidence thus in the case of documents or other material things the 
document or thing itself is primary evidence A copy model, or oral descrip- 
tion is secondary evidence In all other cases, oral evidence is primary 

We next proceed (Chapters V, VI VII and VIII) to the question of proof 
by the various kinds of evidence successively, namely oral documentary 
and material With regard to oral evidence we provide, that it must in all 
cases whatever, whether it is primary or secondary, and whether the fact 
to be proved is a fact m issue or collateral be duect Th it is to say if the 
fact to bo proved is one tbat could be seen, it must be proved by some one who 
181 
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common catastrophe We treit it as an instance of the rule ns to the burden 
of proof I ho p<r"On who nfhrms that A died before B must prove jt This 
is the principle adopted h) tho English Courts 

Wr follow the English law ns to legitimacy being a nece^sarj inference 
from marriage and co habit ition ind we adopt one or two of the rules of 
English law ns to estoppel 

In this chapter ns to the examination of witnesses we have been careful 
to interfere ns little as possible with the existing practice of the Courts which 
in the Mofua«il Courts and under the Code of Ci\il Procedure, is of necessity 
\erj loo«cnnd much guidt d h> cn cum stances, but wc have put into propositions 
tho rules of English law as to the examination and cro-s examination of 
witnes es 

We have also consideted it nece&siry, having regird to the peculiar 
circumstances of this countrv to put into the hands of tho Judge an amount 
of discretion n» to the admission of evidence which, if it exists by law is at 
all events rarelj or never exorcised in England e expressly empower him to 
ask mi) questions upon an) facts relevant or irrelevant at any period of the 
trial ami we expressl) declare tint it is his duty in criminal cases if he thinks 
that the public interest requires it, not merel) to receive and adjudicate upon 
the evidence submitted to him )>> the parties but also to enquire to tho utmost 
into the truth of the matter before lntn The object of these provisions is to 
defmo simplv and clearl) the <lutie-> and the position of the Judges and those 
who practice before them The English sjstem under which the Bench and 
the B tract together nml pla> their respective parts independently and the 
professional organisation on which it rests, have no doubt great advantages , 
hut in this countr) such a sjstem does not as yet exist, and will not tor a very 
long course of time he introduced In the mofu«sil, generally speaking the great 
mns'j of cises are conducted without the assistance of a Bar, and when advocates 
are employed there thej arc usuall) brought from a distance and hive to appear 
before Judges who have not had the same professional training ns English 
Judge** and are liable to ho intimidated bv advocates whose techmcal knowledge 
of law is greater than their own, and to whom the extremely intricate system of 
appeil which prevails in his countr) gives a power over the Judges unlike 
an> thing which exi ts in England For this reason we have thought it necessary 
to strengthen the hands of the Judges and to enable them to act efficiently and 
prompt!) ns the representatives of the public interest 

In connection with this subject we ma) refer to some provisions which we 
have inserted in order to prevent the nbu c e of the power of cross examination 
to credit \Ve believe the existence of tin* power to be essenti il to the adminis 
tmtion of justice and we believe it to be liable to great abuses The need 
for the power and danger of its abuse arc proved by English experience, but 
m this countr) litigation of various kinds and criminal prosecutions in particular 
are the great engines of malignit) and it is accordingl) even more necessary 
here than m England both to permit the exposure of corrupt motives and to 
prevent the use of the power of exposure as a means of gratif) ing malice We 
have accordingl) provided ns follows 

Such questions ma) relate either to matters relevant to the ca«e, or *o 
matters not relevant to the case If thev relate to imtters relevant to the cn^e 
we think that the witness ought to be compellable to answer, but that his 
answpr should not afterwards be used against him 

If the) relate to matters not relevant to the ca<*e except in so far as they 
affect the credit of the witness we think- that the witness ought not to be 
competed to answer His refusal to do so would in most ca^e*, <5crve the 
purpose of discrediting him, as well ns an express admission that the imputation 
convcved by the question was true 

In order to protect vv itnesses against needless questions of this Lind wc 
enact that any advocate who n«ks «uch questions without written instructions 
(which the Court may call upon him to produce, and may impound when 
produced) shall be guilt) of a contempt of Court, und the Court maj record 
an) such question, if asked b) a part) to the proceedings The records of 
the question of the written instructions are to be admissible as evidence of tho 
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ABSTRACT of the Pi occcdmgs of the Council of the Goietnoi General of App 
India assembled for the purpose of inakina Law ■? and Regulations 
undei the ptoimons of the Act of Parliament 24 tC 25 Viet Cap 67 


The Council met nt Government House on Friday the 31st March, 1871 
Present 


His Excellency the Viceroy and Go\ernor General of India kpomsi presiding 
Hts Honour the Lieutenant-Governor of Bengal 


His Excellency the Commander m-chief c c.i , c c s i 


The Hon’ble John Strachny 
1 ne Hon’ble Sir Richard Temple, 

k c a i i 

I he Hon’ble T Fitzjames Stephen q c 
T he Hon'blc B H Ellis 
M vjor General The Hon’ble H W 

Norman o b 


Colonel the Hon’ble R Srachey, c s 
The Hon’ble F S Chapman 
The Hon’ble J R Bullon Smith 
The Hon’ble F R Cockerell 
The Hon’ble J F D Inglis 
The Hon’ble W Robinson, c s i 


INDIAN ENIDENGE BILL 

The Honhlt Mr Stephen in presenting the Report of the Select Committee 
on the Bill to define and amend the Law of Evidence said — 

“My Lord — I feci that I owe an apology to Your Lordship and the Council 
for requesting their attention to a second speech upon a purely legal subject 
after the one which I delivered a week ago, upon the Limitation Act On this 
occasion, however, I have to explain the position of a measure perhaps as im- 
port mt as any that ha» been passed of late years by the Indian Legislature, in as 
much as, if it becomes law, it will affect the dailv administration of both Civil 
and Criminal Procedure throughout the whole country Moreover tho subject 
matter to which the Bill refers is one of deep and wide general interest, for a 
law of Evidence properly constructed would be nothing less than an appltca 
tion of the piactical experience acquired in Courts of Law, to the problem of 
enquiring into tho truth as to controverted questions of fact, however, imper 
fectly it may have been attained 

'This is the object which has been kept in view in framing the Bill which 
the committee append to their report, and which I am now to describe in a 
general way to your Lordship and the Council 

"I will state in the first place, the history of the measures down to the 
present time So far buck as the year 1S68, the Indian Law Commissioners 
drew a draft Evidence Act which was sent out to his country, and introduced 
and reposed to a Select Committee, by my friend and predecessor JMr Maine 
-The Bill was circulated for opinion to tho Local Governments, and was pro 
nounepd by every legal authority to which it was submitted, to be unsuitable to 
the wants of this country In this viow the committee concur for reasons which 
I need not state in detail on t/ie present occasion ns they are fully stated in the 
report which I present to day I may observe m general however that the 
principal reasons were, that the bill was not sufficiently elementary , that it 
was in severnl respects incomplete, and that, if it became law, it would not 
supersede the necessity under which judicial officers m his country are at 
present placed, of acquainting themselves by means of English Law books with 
the English Haw upon this subject 

“The Com mission er 0 ’ Draft, indeed would hardly be intelligible to a person 
VFiio did not cnier upon the study of it with a considerable knowledge of tho 
English Law Under these circumstances, a new draft was framed which wo 
n ° w propose to print and circulate and on which I hope to receive the opinions 
of the Local Governments and High Courts, in the course of the summer lay 
by next September «o that their criticisms may be de iberately weighed, and 
the measure may be finally disposed of, by this time next y ear 

The report of the committee explains very fully the scheme of the Bill, 
which of course is of considerable, though not 1 hope unwieldy length, 
and enters fully into the reasons which have led us to adopt its lending provisions, 
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four , such nnothcr by seven To say nothing of European sy stems, in which 
such rules wero in force theHedayn is full of them These rules were never 
introduced in their full foice into England, hut the system which was adopted or 
rither which grew up by degrees was of u very mixed and exceedingly singular 
character Part of it consisted of mles declaring large classes of witnesses lo 
be incompetent Part was intimately connected with the English system of 
special pletding, which was so contrived a 3 to define with extreme precision the 
ficts upon which the parties differed or were ns the phrase goes at issue 
Ptrts were the result of tho practical experience of the Courts, and these were 
bj far rhe mo t valuable portion, in mv opinion of the English law of evidence 
Most of tho other rules have indeed been cut away by legislation and the rules 
winch still remain in»y fanlj be taken to be the net result of English judicial 
experience in modern tunes In the most general term" these rules are — 

( 1 ) that evidence must be confined to the issue 

(2) that hearsay is no evidence 

(3) that the best evidence must bo given , 

( 4 ) rules as to confessions and admissions 

(5) rules ns to documentary evidence 

“I have two general reinnrks to make upon them The first is that they 
arc sound in substance ami eminently u-eful in practice, and that when 
properly understood they are calculated to afford invaluable assistanu to all 
who have to take part m the administration of justice 

“‘l he second is that I believe that no body of rules upon any important 
subject were ever expressed so loosely, in such an mtricite manner, or at such 
intolerable length 

“It is necessary to prove the fir-t of these proposition- in order to justify 
tho recommendations of the committee that the substance of the rules m 
question should be introduced m the form of express law into this country 
It is necessiry to prove the second proposition in order to justify the attempt 
made in the Bill to reduce tho rules to order and system First, then as to the 
proposition that the rules in question arc substantially sound and do far more 
good than harm even m thur recent confused condition The proof of thi , I 
think, is to be found, in a comparison between the proceedings of English Courts 
of Justice and those of countries which have no such rules and between the 
proceedings of English Courts in which these rules are, and those in which 
they arc not, understood and icted upon As a preliminary remark, I think 
I ought to observe that the knowledge of these mles possessed by English 
lawyers 13 derived far more from the dill) prictice in the Courts, than from 
theoretic il study Muiv Engli h lawyers know by habit, almost instinctively 
whether this or that (to u e the common phrase) is or is not evidence, although 
they have hirdly given the theory of the mattei a thought Prictice therefore 
and not theoiy, affords the true lest of the value of these rules In fact the 
clumsy, intricate, ambiguous and m many instances absmd theoiy by which 
the rules of evidence are connected together c line after the eminently sagacious 
practice which th-y were intended to justify and explain What then is the prnc 
tical effect of these rules ? I may perhaps he permitted tonnswprthis by referring 
to a book which I published m 1S63 on the Criminal Laws of England, md which 
contains, amongst other things, an analysis of several celebrated trials, Fnglish 
and Trench One object of that analysts was to contrast the effect of the 
piesencc and absence of rules of evidence, and I think that any one who 
would take the trouble to compare those trials together carefully, would agree 
with me in the conclusion, that the jiracticil effect of the English rules of evi 
dence m tho e cases was to shorten the proceedings enonnou ly, and at the 
same time to consolidate and strengthen them keeping out nothing that a reason- 
able person would have wished to have before him as materi il for Ins judgment 
The I rench system, on the othei hand, which dispenses with all mles of evi 
dance „ot, at least in tho«e cases, no other result from the want of them, than 
uoodsof irrelevant gossip and collateral questions enough to confuse and bewilder 
the strongest he id Again compare the proceedings of an ordinary Court of 
Criminal Justice with the proceedings of a Court martial m winch tho rules of 
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of appeal will exercise their own discretion in the matter, nncl thus by degrees, 
the sjstcm would grow up again in the mo t cumbrous, chaotic, and inconvenient 
of all conceivable shapes 1 he plain truth i«, that there is onlj ono possible waj 
of getting ndofthelawof evidence and that is by getting rid of the administration 
of justice bj lawyers, and returning to the s> stem of mere personal discretion 

“It ma\ be that °ome persons would like this policj , but I suppose it is 
one which I need not discuss 

“So far, I hn\o considered the rules of evidence nierolj as they conduce 
to the important practical objects of keeping proceedings to the point, and of 
protecting and supporting the Judges I must now saj a few words on their 
value, ns furnishing the Judge nth solid tests of truth I full} admit that 
their value in tins repect is often exaggerated and misconceived, but I think 
that, when tho matter is fairlj stated, it will bo found that they have a real, 
though it ma> be described as a negative, value for tins purpose Ihere arc two 
great problems on which the rules of evidence throw no light at nil, and on 
which the} are not intended to throw an} light , and it must bo admitted that 
those problems nro b} far the mo-t important of an}, which a Judge has to 
"ohe No rule of evidenco that ever was framed will assist a Judge in tho 
very smallest degree in determining tho master que tion of the whole subject— 
whether, and how far he ought to believe what the witnesses sn} 9 Again, 
rules of evidenco nro not, and do not profess to be rules of logic They throw 
no light at all, on a further question of equal importance to the one just stated 
NVhat inference ought tho Ju Igc to draw from the facts m which, after considering 
the statements mado to him, ho believes ? In ever} judicial proceeding whatever 
these two questions— Is this true, and if it is true, what then,— ought to be 
constantl} present to the mind of tho Judge, and it must bo admitted, both that 
the rules of evidenco do not throw tho smallest portion of light upon them, and 
that persons who nre nbsolutcl} ignorant of those rule®, may give a much better 
answer to each of these question®, than men to whom ever} rule of evidence 
is perfectl} familiar I think, that a more or less distinct perception of this 
coupled with impatience of the exaggerated pretensions which have sometimes 
been made on behalf of the rules of ovidence, are the principal reasons for tho 
distrust and dislike, with which they are at times regarded Thi3 dislike, I think, 
is merely a particular instance of the vulgar error, which in so many instances 
leads people to deprecate art in comparison with nature, as if there were an 
opposition between the two and ns if nrt in all cases did not presuppose and 
depend upon nature The best shoes in the world will not make a man 
walk, nor will the best glass make him see, and m just the same way, 
the best rules of evidence will not supply the place of natural sagacit}, 
or of a taste for, and training in logic , but it no more follows that rules 
of evidence are useless n3 guides to truth than t mt shoes or glasses are 
useless ns assistances to tho feet and to the c}es The real use ot rules of 
evidence i» ascertaining the truth consists in the fact that they suppl} 
tests warranted by very long and varied experience ns to two great facts 
tho relevanc} of facts to the question to be decided b} the Court, und 
the sort of evidence b} which particular facts ought to be pioved The} 
ma} in the broadest and most popular form be stated thus — 'If you want 
to arrive at the truth as to any matter of fact of serious importance, ob 
serve the following maxims —'First if} our belief in the principal fact which 
you wish to ascertain is to be, after all, an inference from the other facts, let 
those facts, nt all events, be closely connected with the principal fact in some 
one of certain specific modes Secondly, never believe in any fact whatever, 
whether it is the fact which }ou principally wish to determine or whether it 
is a fact from which jou propose to infer the existence of the principal fact, 
until you have before you the best evidence that is to be had , that is to sa} , 
if the fact is a thing done, have before >ou some one who ®aw it done with 
his own eyes, if it was a thing said have before you some one who hoard it 
said with his own ears , if it was a written paper, have the paper before you 
and read it for yourself 

“This exception— qualifications and explanations apart— is the true essence 
of tho rules of evidence, and I think that no one will deny, either that these 
182 
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important branch of the law of evidence is to be arranged I hey accordingly App. 
took to describing ns hears**}, ever} fact of which evidence was by law excluded, 
in short, the} turned ‘hearsay is no evidence’ into, that which is not evidence is 
hearsay ' Ihey did not however, do this expressly They did it by des 
erdung ns exceptions to the rule excluding hearsay, all cases in which evidence 
was admitted of an} thing, which would have been excluded, but for such ex 
(options This is so intiicate n statement that I can hardly expect the counsel 
to follow me but I will give one of what I mean The question is whether a 
piece of land belongs to A or B A says that it belongs to him, because his 
father C bought it from D, who bought it from E and he produces the deeds 
by which E conveyed the law to D and D conveyed it to U Now as D and 
E are not parties to the suit between A and B and as A cannot of his own 
knowledge know anything of the transaction between them, English text 
writers call the deed between D and E'heaisay’and according to Mr Pitt Ta}lor, 
the rule which permits such deeds to be given in evidence is the third excep 
lion to the rule which excludes hearsay One of the Judges, if I am not 
mistaken, called such evidence ‘written hearsay’, and so indifferent are English 
lawyers in general, to the abuse of language for the sake of momentary con 
venience, that it probabl} never struck him, that this was a contradiction 
in terms I think, howevei, that it is hard to expect people to understmd, 
bear in mind, and follow out m all its ramification a system, which employs 
language in such a peculiar manner as to call an ancient deed 'written hearsay’ 

To talk of hearing a document, is like taking of seeing a sound 

' I now turn to the ambiguity of the word evidence’, to which I have 
alread} referred As I have just said, ‘evidence’ sometimes means a fact which 
suggests an inference For instanoo, it is common to sa},— ‘Recent possession 
of stolen goods is evidence of theft/ that is the fact of such possession suggests 
the inference of theft At other times and I think more frequently 'evidence’ 
means what a witness actually says in Coiut, or that which he produces For 
instance, we say ‘the evidence which he gave was true’ I might occupy, I will 
not say the attention, but the tune of Your Lordship and the Council for hours, 
if I were to attempt to describe ihe amount of confusion and obscurity which 
the neglect of this simple and obvious distinction has thrown over the whole 
subject I will content m}self with observing that it produces the effect of 
giving a double meaning to ever} expression into which the word ‘evidence, 
is introduced ‘circumstantial evidence’, hearsa} evidence’ ‘direct evidence' 

‘primary evidence’ ‘best evidence’ have each two sets of meanings, nnd the 
result is, that it is almost impossible to arrive at a clear and comprehensive 
knowledge of the whole subject, or to see how its various parts are related to 
each other, without an amount of study, thought, and practical acquaintance 
with the actual working of the rules of evidence, which few people are in a 
position to bestow upon the subject 

“l may appear to be detaining the Council unduly upon merely verbal 
questions but I think that it is a common fault to under rate tho importance of 
accurate language, particularly in regard to the fundamental terms of an} parti 
cular branch of knowledge In regard to law, I have not the levst doubt that a 
verj large proportion of the intricac} and difficulty which attach to it, ia due to 
the fact, that proper pnms have never been bestowed on the definition of 
its fundamental terms What could be made of Euclid, if we were not quite sure 
of our meaning when we spoke of a point a line, a circle, parallels and 
perpendiculars ? Such a defect would render geometr} impossible, and the defect 
which makes large parts of the law almost ur intelligible and bc}ond all mca 
sures cumbrous nnd unwield}, is precisely analogous to it in principle I believe 
i r ” ds fundamental terms were defined as clearly as the term ‘law’ was 
uchned by the Into Mr Au tin, tho study of law would becomo compara 
lively ea*}, and in man} ca*es attractive for its own sake, that its bulk might bo 
uimmi«hed to a degree of which people in general have hardl} an} conception, 
that the expense of its administration tm e ht he grtatl} <hmmi«hed and that 
comparative certainty might do awn> with a very large amount of needless and 
-harassing litigation 
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wlnt Jins to bo proved upon particular issue", and which it is as impossible to ADD 
read or remember, is it is to read or remember an> other mcio works of 1 ” 
reftrenc ’ 

“I hope that we have been able to avoid this, and that the second chapter 
of the Bill will bo found to stnto specifically, and in a positive form, what sorts 
of facts are relevant, as being sufficiently connected with the facts in issue to 
flfhml grounds for an tnfucnco as to their existence or non-existence I will 
not weary the Council by specifying those rules, and I will content myself by 
referring to the Bill and their loport But I may shortly illustrate them by 
reference to a passage from a modern historian which will relieve the dullness 
of a technical speech lhe passage to which I refer is a short summary, by 
Mr I roude, of the grounds on which he believes that Mary Queen of focots 
murdered her husband 

“As Mr Froude was not a lawyer he certainly wroto, what I am about to 
read, without reference to the rules of evidence I think the fact that he did, 
in fact, unconsciously observe them, illustrate very =trongIy the truth of my 
assertion, that they are nothing more than the result of experience and practicil 
sagacity, thrown into a categoric il shapo I need hardly siy that I use the 
passage merely ns nn illustration, and without any notion of adopting 
Mr Fronde's opinions or asserting the truth of his facts I nin concerned 
merely with relevance 

4 bhe (Mary) was known to lm\o been weary of her husband, md anxious 
to get rid of him 

“(By our drift, facts which show motives arc relevant) 

* Tho difficulty and tho mean-, of disposing of him had been discussed 
in her presence and she had herself suggested to Sir James Balfour to 
kill lum 

“( Facts which show preparation for a fact in issue, are relevant) 

“She brought him to the house where he has destroyed, she was with fum 
two hours before the death 

“ (rids so connected with tho facts m issue as to form part of the same 
tnnsaction, are relevant) 

“And afterwards throw every difficulty in the way of my examination 
mto tho circumstances of lus end " 

“(Subsequent conduct, influenced by any fact m issue, is relevant) ” 

“The Earl of Bothwell was publicly nccu&ed of the murder 
‘(Facts necessary to be known in order to introduce relevant f lets, are 
relevant) 

“She kept hnn clo-*e at her side, she would not allow him to be arrested , 

^ho went openly to betlon with him, before her widowhood was a fortnight old 
When at last unwillingly, she consented to his trial, Edinburgh was occupied 
by his retainers He represented himself at the Tolbooth surrounded by the 
Kojal Guard, and the charge fell to the ground, because the Crown did not 
prosecute, and the L irl of Lennox had been prevented from appearing ’ 

4 (Subsequent conduct influenced by any fact in issue is relevant) 

‘ A few weeks later, she married Bothwell, though he had a wife already, 
mul when her subjects rose in arms against her and took her prisoner, she 
refused to allow herself to be divorced from him” 

‘(Subsequent conduct Motive) 

“A large part of the evidence consisted of certain letters which the Queen 
was said to have written Mr Froude, in passages which I need not read, 
alleges facts which go to *how that she tried to prevent the production, md to 
secure the deatiuction of these letters An illustration as to the subsequent 
conduct meets the case of a person who destroys or conceals evnLnce” 

'Finally Mr Froude observes ‘In her own correspondence, though 
she denies the crime, there is no where the clear ring of innocence which 
makes its weight felt even when the evidence is weak which supports the 
words 

i vr^ ie would be e\ idence under the section relating, to admissions, 

and Mr Froude a remark is in the nature of a criticism on them by a prosecuting 
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App. C f ‘ln English text books, so far is my experience goes, these rules and 

others of the same sort, ire nowhere presented in i compict aubst intivo form 
Hie} come for the most part, is exceptions to the rule that evidence must be 
confined to the point in issue In fact, they can he learned only by the 
practice of the Courts though they ire as nituril and lax is my rules need he, 
if they are properly stated 

‘From the rules which state what facts nnj be proved, we pis3 to those 
which prescribe the manner in which n relev ant fact must be proved Piling 
over technical matters — such as the Jnw relating to judicial notice, questions 
to public documents, and the like — these rules miy be said to be three m number 
though of course, numerous introductory rules are required to -adopt foi 
practice They are these 

“1 If a fact is proved by oral evidence, the oral evidence must be ditect, 
that is to say, things seen must be deposed to by some one who says he sa» 
them with his own eyes Things heard by some one who says he heard them 
with hn> own ears 

“2 Original documents must be produced or accounted for, before any 
other evidence can be given of their contents 

‘3 When the contract has been reduced to writing, it must not be varied 
by oial evidence 

These rules, as I have said, are subjected to certain exceptions, and 
require certain practical adjustments , but I do not think that any one who 
has had practical experience of the working of Courts of Justice will deny their 
substantial soundness, or indeed the absolute practical necessity for enforcing 
them 

‘Passing over certain matters which are explained nt length in the Bill and 
report, I come to two points to which the committee attach the greatest impor 
tance as having peculiar reference to the administration of justice in India 
The first of these rules refer to the part taken b> the Judge in the examination 
of witnesses f the second to the effect of the improper admission or rejection of 
evidence upon the proceeding in case of appeal 

‘That part of the English law of evidence which relates to the manner in 
which witnesses are to bo examined, assumes the existence of a well educated, 

B ir co-operating with the Judge and relieving him practically of every other 
duty thm that of deciding questions which my arise between them I need 
hardly *»aj that the state of things does not exist in India, and that it would be a 
gre it mi take to legislate ns if it did In a great number of cases— probably the 
va-t numerical majority— the Judge has to conduct the whole trial himself In 
ill cises ho has to repres nt the interests of the public much more distinctly 
than he docs in England In many cases he has to get nt the truth, or as near to 
it ns he can, by the aid of collateral inquiries, which may incidentally tend to 
•something relevant , and it is most unlikely that he should over wish to push an 
enquiry needlessly or to go into matters not re illy connected with it We have 
accordingly thought it right to arm Judges with n general power to ask any 
questions upon any facts of any witnesses, nt any stage of tho proceedings, 
irrespectively of tho rules of evidence binding on tho parties and their agent*, 
and we, havo inserted in the Bill n distinct declaration, that it is the duty of the 
Tlldgcs especially in criminal cases not merely to listen to tho evidence put 
Indore him, but to enquire to the utmost into the truth of the matter Wo do 
not think that the I nghsh theories, that the public have no interest in arriving 
nt the truth and that even criminal proceedings ought to bo regarded mainly tn 
tho light of private questions between the prosecutor and the prisoner, are at nil 
suited to Imlii, if indeed they are tho result of any better than carelessness 
nml npvthy in England 

“With nspect to the question of appeals we have drawn a series of pro 
vision* the object of winch is to prevent mere mi tnkes in procedure from des- 
troying the value of work properly done, ns far ns it goes Wo havo gone 
through tho various cases m which, ns nppenrs to «*, tho questions of the 
improper ndmusion or rejection or otm«*ion of evidence can arise , nml havo 
provided that, whenever any Appellate Court discovers the o currcnco of any 
un take, it shall not rev er*e the deci»ion of the inferior Court, hut shall cither 
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strike out what is redundant, or supply whit is defective, ns the ca&e may be, 
nnd give judgment accordingly 

I have addressed Your Lordship nnd the Council at grent length, hut not, 
I think at greater length than the importance of the matter requires I have onlj 
to add, that I jiropose to proceed wi'h the Rill when the Gov eminent returns to 
Calcutta, awl that I hope befoie tlmt time, to receive the criticism of the Local 
Governments upon the me win 

The council adjourned to Thursday the Cth April 1871 

Cue cm, WH1TELE1 STOKES 

The Hist Match, 1871 Secy to the Qoit of India 


ABSTRACT of the Proceedings of the Council of the Goicinoi Qcnetalof India, 
assembled for the purpose of mal ing Lau s and Regulations undo the jno 
usions of the Act of Parliament , 24 A 25 1 id, Cap 07 

FR1.SI NT 


His Excellency the Viceroy and Governor General of India rrc msi piesidmg 


Tho Hon’ble Tolin Strachej 
The Hon hie T ril7jamos Stephen, QC 
1 ho Hon’hle B H Ellis 
Inc Hon Ido r R Oockeioll 


The Hon bio T F D Inglish 
The Honble \\ Robinson i s I 
Hie Hon bio P S Chapman 
The Hon’ble R feteuart 


The Hon’hle J R Bullen Smith 


SUNDRY BILLS 

The Hon’ble Mr Stephen also moves that the Hon’blo Messis Chapman, 
Steuart and Bullen Smith, be added to Select Committee', on the following 
Bills — 

The next Bill, to which Mr Stephen had to refer, was the Evidence Bill 
He need not say anything more about it than that it was under the constdera 
tion of the Committee He howevei wished to make one dr two remarks In 
the first place -lthough the Bill have been *ent for the opinion of the Local 
Governments some tune in June last, with a request that their opinion on the 
subject might bo forwarded in the course of the autumn, many of the Local 
Governments had not yet sent in any opinions whatever on the subject He 
earnestly hoped that their opinions might be received in order that thej 
might be fully considered Some memorial had been received on the subject 
from individuals, specially from certain mcmbeis of the Bar Ho did not 
Wish to discuss them But ho wished to say thnt he thought that the opinion 
of some persons, that the Council in General, and Mr Stephen in particu 
lar, were animated by some feelings of hostility against the Bar was 
perfectly unfounded, and was almost as unnatural and absurd as that His 
Lordship, the President should be accused of a strong prejudice and 
dislike against the Civil Service He was the last person in British India 
who had any right or any wish to make an attack upon the members of the 
Bar Everything that had been said upon tho subject of this Bill would receive 
most earnest and careful attention in a perfectly fair nnd friendly spirit without 
tho slightest notion of making any attack upon the independence or position 
generally of the honourable profession in question 

I he Council adjourned to Friday, tho 15th December, 1871, 

Calcutta, II S CUNNINGHAM, 

The Slh December. 1871 Offs Secretary to the Council of the 

Goici no i Gene i at for mar my 
Ixiwand Regulation 
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The Gazette of India, 1 ebritary J7 ih, 1372, Part V P 9/ 


Tho following Import of a Select Committee together with the BiU ns “ettlcd 
»J them was presented to tho Council of the Governor General of India for the 
purpose of making I/ius and Regulations on the 30th January, 1872 — 


1 ctition from ce inn Barristers 
and Advocate of Bombay, dated 
the 8ih August, 1871 

from Officiating Secretary to 
Chief Commissioner of Coorg No 

386 

» dated 4th October 1871, and 
enclosures 

From certain pleaders of the 
High Court, Bombay, dated 4th 
October 1871 

From officiating Secretary to 
Chief Commissioner of Coorg, No 


dated 9th October 1871, and 
enclosures 

From the Chief Secretary to 
Government of Fort Saint George 
No 166 dated 21st November 
1871 and enclosures 

From F 1 Fergusson Esq 
Barrister High Court Calcutta 
dated 8ih December, 1871 forward 
ing memorial from Batnsters and 
Advocates High Court, Calcutta 
From Secretary to Chief 
Commissioner, Central Provinces, 

3 ^9 "* December 

1871 and enclosures 

From Officiating Secretary to 
Government of Bengal, No 6326 
J dated i3th December 1871, and 
enclosures 

Memorial from certain mem 
hers of the Madras Bar, dated 
16th December 1871 


Wo tho undersigned, tho Members of the 
select committee of the Council of the Govet 
nor Grnl of India for the purpose of making 
I aws and Regulitious, to which the Imhm 
1 % idt net* Bill was referred, have the honour 
to report that wc have considered the Bill 
mid the pipers noted m tho margin 

3 Wo hate made some alterations in the 
arrangement of tho Bill 

2 Wo hate omitted the definitions of 
“proof ' and “moral certainty’ and the 
sections relating to inferences to be drawn 
by tho Court ns being suitable rather for a 
treatise than an Act 

3 We have omitted the provisions relit 
in g to material evidence, and hare gtrett a 
new and simpler definition of tho difference 
between primary and secondary evidence 

4 We have provided that tho Act shnlf < 
apply to all judicial proceedings but not to 
affidavits presented to any Court or offiur, 

nor to proceedings ui arbitration * 

5 As to the effect of an admission b> 
one of several persons jointly tried for an 
offence we have omitted sections 120 and 121 
of the original Bill Instead of these we haae 
provided that when two or more persons arc 
on their trial for the same offence at the same 
time, and an admission is proved against one 
of them which affect* others of the accused 
besides himself, it mnj be taken into const 
deration by the Court ag unst all the persons 
whom u effects 


G Wc have redrawn chapter VI, ns to the exclusion of oral by documcn 
tar> evidence, so as to make the sections more distinct and complete We 
believe that they now represent the English law on the subject freed from 
certain refinements which would not be suitable for this country 

7 Exception was taken to tho Bill in several quarters on the ground that 
it did not sufficiently dispose of the matter of presumptions Wc have reconsi 
dred this subject with attention, and have provided for it as follows — 

Some presumption* have the effect of laying the burden, of proof on parti 
cuhr persons, in particular cases These we ba\e dealt with in sections 103 to 
111 of the new Bill 

A conclusive presumption is a dire, tion by law that the existence of one 
fact *bnll in all cases, be inferred from proof of another This we have provuhd 
for in sections 112 and 113 

We have substituted the term ‘ conclusive proof ’ in these instances for that 
of “necessary inference,” which was employed for tho same purpose m the first 
draft of tho Bill 

Other presumptions art- in substance mere maxims by which the Court 
ought to bo guided in the interpretation of facta Theoretically they are regarded 
m English law m a different light that is to *t\, a* artificial rules which 
the Court is bound to follow as to the inferences to be drawn from facts Prncti 
t-ally, hover* r, *0 many exceptions are made that the difference between « 
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presumption of law nnd a presumption of fnct 13 hardly traceable The distinction 
appears to us altogether unsuitable for this countrj nnd likoh to produce 
great inconvenience if it wore introduced Wc have accordingly, In section 
1U put nil *uch presmptions in the position of mero presumptions of fnct with 
which the Court can deal at its discretion 

■ft c have provided in the Ch ipter on the Burden of Proof that a Notifiea 
tion m the Gazetto that n territory has been ceded ton Native State shall be 
conclusive proof a \ nlul rc-sion at the date mentioned in the notification The 
object of tins «oclion la to set at re-t questions which ns we arc informed, lme 
arisen on this subject 

The subject of presumptions ns to document* is a very special mntter, nnd 
appears to us to belong to the subject of documentary c\ idence, under which 
head wc have placed it in chapter V 

Lartlv many subjects are treated by Lngli-h wnters under the head of pro 
sumptions which npjiear to U9 to belong rather to different branches of the sub* 
taut ml law, 0 g , the presumption that every one knows law !•» in reality a 
branch of substantive criminal law M c have omitted such presumptions as 
the«e from the law of evidence, because they do not belong to the subject nnd 
because many of them are fictitious 

8 The chapter on oaths has been omitted a* they form the subject of a 
separate Bill now under discussion 

9 We al*o recommend the omission of sections 141 to 143 of the old draft 
as to questions to credit n«ked by barn ters or pleader- nnd the substitution of 
provisions showing tho principles by which the asking of *ucli questions, should 
bo regulated, and empowering the Court, if nny *uch question is improperly 
asked to report the circumstance to the authority to which the person asking it 13 
subject 

10 We have amended the wording of «ectton 1GG as to tho Judge’s power 
to ask questions The section ns originally drawn might have been tnken to 
authorize him to found bis judgment upon irrelevant mntter, such as looso 
rumours The intention of the section was to give lnm the fullest possible power 
of inquiry for the discovering of relevant matter Section 1G4 ns non drawn 
makes this clear 

11 Wo have omitted the chapter as to the duties of Judges, nnd Juries, 
which will wo think, be more properly placed in the Code of Criminal Proce 
dure We hnvo also omitted the provisions ns to appeal in the first draft, nnd 
have substituted for them section 57 of Act II of 18 j 5 which provides for the 
cases in which tho improper admission or rejection of evidence shall be ground 
for a new trial or n reversal of a decision 

12 Subject to the*e amendments we recommend that the Bill be passed 
but ne also recommend that the annnended Bill be published in the Gazette 
and that this report be not tiken into considtrntion foi a month from the date of 
its publication 

J F STEPHEN 
J STRACHLY 
J T D INGLIS 
W ROBINSON 
T S CHAPMAN 
R STEWART 
J R BULLEN SMITH 
T R COCKERELL 

The 3 Oth Januaiy, 1872 
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Abstract of the Proceedings of the Council of the Governor General of India 
assembled for the p«» pose of making Laics ami Regulations under the pro 
visions of the Act of Parliament, 24 & 25 Viet Cap G7 


The Council met at Government House on Tuesday, the 12th March, 1872 

PnrsEvr 

His excellency the Viceroy and Governor General of India, kt presiding 
His Honour the Lieutenant Governor of Bengal 
His Excellency the Commander m Chief, Q c n , Q c s,r 


The Hon’ble Tohn Sfcrachey 
The Hon ble J Eit7james Stephen q c 
T he Hon'ble B H LUis 
Mnj Genl the Hon’ble AV II Norman, 

C B 


The Hon’ble F R Cockerell 


The Hon’ble JED Ingha 
The Hon'ble AV Robinson, esi 
The Hon’ble F 8 Chapman 
The Hon ble R Stewart 
The Hon'ble J R Bullcn Smith 


The Hon'ble Mr Stephrn m moving that the Report of the Select 
Committee on the Bill to define and amend the Liw of Evidence be taken into 
consideration, sud "My Lord —Just *\ y ear ago, in submitting the Report of 
the Committee to the Council f explained at very considerable length the 
general design and scope of the Bill which the} proposed and which is now 
before the Council for its final decision I need not revert to what I then end 
upon the general principles of the subject My best course I think will be to 
inform the Council of what has taken place in relation to the Bill since I last 
addressed them on the subject 

1 After a very full and careful reconsideration of its various details, the Bui 
was published in the Gazette and forwarded lothe Local Governments for opinion 
It was carefully reconsidered in Committee after the return of the Government to 
Calcutta It was published in the Gazette upwards of a month ago, with a 
report giving an account of the various alterations which had been made in it , 
and it is now finally submitted for the consideration of the Council The 
Committee has fully considered all the papers with which it was favoured , hut 
with one or two exceptions I cannot sav that it has received any very consider 
able help from its critics The Bengal Government mnde some important 
observations, and «o did the Madras Government which favoured us with two 
peculiarly valuable papers , one by the then Advocate General Mr Norton, and 
the other in form of a letter b> the Govorment it=elf which had obviously been 
prepared with the advice and assistance of a verj able professional lawyer 
\\ o have received no public expression of opinion from any one of the High 
Courts, except the High Court of Bombay which approved, generally of the 
Bill but took exception to two of its provisions on minor points 1 ho High 
Court of Calcutta announced its intention to say nothing at all on the matter 
The High Courts of Madras and Allahabad have as a fact, said nothing, and ns 
the Bill has been l* fate them for many months l presume that they do not intend 
to do so I have, however the satisfaction of being able to say that most of the 
Barrister Judges of the High Court", nnd three out of the four Chief Justices, 
have informed mo that they approve generally of the Bill and regard it as an 
important improvement on the existing “late of thing The Local Governments, 

I think, are unanimous in regirding the measure ns one which is much ncedfd, 
and wh ch is so far suited to its purpose as to be both intelligible to persons not 
legally trained ami complete m essential respects 

* Upon this point, I would sjwcinllv refer to the valuable papers already 
referred to which have boon received from Madras It is impossibly m reading 
them, not to see that their authors do not like the Bill They find every fault 
they can with it sometimes coming to very minute criticism I do not m tin 
le \«t complain of this I onty wish the Bill had been criticised more fully >n 
the same spirit, and I readily admit that the cnticB m question have pointed 
out many defects which have been I think, removed I nm entitled to say that 
such other tU fccta as may still be latent tn it have escaped the detection of at 
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least two highly competent, nnd by no mean 5 * favourable critics, who have given 
the matter careful consideration Upon some of these criticisms I will make 
a few remarks as I go on I refer to them now for the sake of showing the nn 
portance of the opinions which I am about to read 
‘The letter of the Madras Government says — 

1 ‘It is both advisable and possible so to codify the Law of Evidence as to 
present within the limits of a single enactment a treitise upon th it law practi- 
cally sufficient for ordinary purposes/ and it then add* — ‘The Draft Bill in its 
scheme and general arrangement appears to furnish an adequate outline of 
such a Code' but it is observed that the Bill ‘in its present state i* far from 
complete ’ 

“Mr Norton expresses the same opinion at greiter length, and each of 
these authorities agrees in the statement that the Bill is only a skeleton, which 
will have to be completed by a greater number of judicial decisions 

“Mr Norton criticises the Bill, section by section, and in order to show 
how fully , he has done so, he observes — 

“‘I have, however, compared it, section by section, with Taylor, Ro-coe, 
Best and other text writers, with Civil and Criminal Procedure Codes so far as 
they apply to the subject of evidence , with some of the existing Acts which 
regulate judicial evidence and such judicial decisions as I have acces* to lllustra 
ting the principles which at present are generally supposed by the profession to 
obtain in the Courts of India * 

“He would hardly, I think, have submitted it to a more searching test. 
Further on he observes — 

u ‘The process by which this Bill has been, in the main, built up, appear* to 
me to have been by following Mr Pitt Taylor’* works on evidence, and arbi 
trarilj selecting ceitam sections or portions of sections ’ 

“He then criticise* the Bill in detail, and conclude by saying — 

“ ‘Such are the observations that have occurred to me in the most careful 
study I can give the Bill, and I think that with some omissions, a little re- 
arrangement here and there and considerable extension and enlargement it 
promises to prove a great step m advance and improvement in the present 
uncodified Law of Evidence, and likely to afford very valuable aid and fnci 
lities to the Mofussil Judges, and all concerned in the practice of the law in tne 
Mofussil 

“The general result of thesecnticism is, that the Bill is good so for as it goes, 
but it i? very incomplete and is composed of scraps of Taj lor, on JEvidence arbi- 
trarily’ and much too sparingly selected I think I owe to the Council nnd to 
the public some observations on this mitter I assert that they do the .Dili 

an injustice , that it is very much more complete than its critics allow it tone 
and that their own writings prove it I will not do Mr Norton the injustice ot 
supposing that he ba 3 mtentionallj kept bick anything of importance which has 
occurred to him on the Bill I am therefore entitled to assume that his P n P® r 
which contains 03 pnragriphs nnd extend* over 14 folio pxges, refer to all the 
defects and omissions which his careful study of the subject has brought to his 
notice Passing over criticisms of detail* many of which are no doubt ju t 
and have been adopted I find that the only sins of omission with winch ho 
charges the Bill are the following — 

“1 — Its provisions as to the effect of judgments arc ‘meagre 

‘2 —It does not deal fully enough with tho subject of presumptions 

He also suggests slight additions to or enlargements upon four scctiorts 
of very subordinate importance which I will not trouble the council by 
referring to 

“The letter from the Madras Government which describes the Bill ns far 
from complete specifies no omission whatever except in reference to the snn 
ject of presumptions more of which it affirms, should he included in a Uodo 
aiming at completeness.’ 
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A PP. c , , " f ho charge of incompleteness, then comes to this that the Bill does not 
tleil fully enough with the two subjects of judgments and presumptions I will 
refei to tho-e points hereafter , but I wish first with Your Lordship s permission, 
say a few words on the positive grounds on which I assert tint the BiB does 
form a complete Code, ami does deal with pverj subject which his been dealt by 
English text writers on Evidence or by English Legislation This leads me, 
in the first place to notice the remark that it consists of bits of Taylor on Evi 
dence 'arbitrarily chosen' There is 1 certain amount of truth in this charge, 
about as much truth, and truth of the same kind as there would be by saying 
that the speech which I amnow making is composed of words irbitrardy chosen 
out of the dictionary I could hardly mi ntion any English law book m common 
use which is, or even pretends to be much more than a large index, made up of 
extracts from coses strung together with little regard ns to any other than a very 
superficial functionary arrangement of the subject matter 1 here is always some 
one book which is in possession of the field nt a given moment because it is more 
complete than its rivals, and h is the latest ca«es and statutes entered up to 14 
This position at present is occupied bv Mr Inylors book, as it was occupied 
before bis time by Gilbert Phillips, Star hie and others , and as analogous post 
tions arc occupied, m nlation to other subject^, by Russell on Crimes, Bullen on 
Pleading and other works known to all lawyers To say, however, that the Bill 
now before the council consists of bita tal en trom Taylor, and espicmUy of bits 
taken 'arbitrarily ' is altogether incorrect In the first place, the arrangement 
of the Bdl, and the general conception of the subject on which that arrange- 
ment is based are altogether unlike anything m Taylor or in any other text 
book on the subject with which I am acquainted Nowhere in lnyior, nor 
in Mr Norton s own book on the subject will be found any recognition of the 
distinction between the rplevancy of facts and the proof of facts, or any, even 
the faintest perception of the extreme ambiguity and uncertainty which as I 
showed m the observations which I addressed to the council a year ago have been 
thrown over the whole subject bv the absence o anything like an attempt to 
define with precision the fundamental terms of the subjc t, Rnd specially the 
words ‘fact' and ‘evidence' A.ato the notion that bit* of Taylor have been 
‘arbitrarily put together in the Bill, I will only say that, at a proper time and 
place, I would undertake to ns igcv the reason whv every section stands where it 
does Upon the question of completeness, however, I will make this remark 
1 assert that every principle applicable to the circumstances of British India 
which is contained m the 1593 royal octavo pages of Tnv lor on Evidence, is 
contained in the lt>7 sections of this Bill , I also assert that the Bill has been 
carefully compared, section by section with the last edition of Air Norton's 
work noon evidence, and that it disposes fully of every subject which Mr Norton 

* 'As to the specific instances of incompleteness which are alleged ngmnst 
the Bill two only are of any importance upon each of them I will sav a few 
words 

The fir t i*, that the Chapter on judgments is meigre My answer i~, 
thnt it muv appear meigre to those who lake ihejr notions of the law of 
1 valence from worl s like Air Tnv tor's, but that it contains every thing 
which properly belong'! to the subject Its utter absence of arrangement 
and cln siheadou on every subject is the great reproach of the law of 
England, and one of the strongest mstincfs of it is to lie found in th R 
way m which provisions of an c**entnlly diflerrnt character aro frequently 
comprise. d under tho same head I might give many illustrations of Ibis, 
hut th< ltw of evuknce l think, supplies more glaring illustrations than any 
other department of Iw Afftnjr l ngliah writers have treated the subject «i 
Mich n mnnner ns to make it comprise the whole body of the law Thu« for 
m tnnee Markies 1 aw of Evidence deals with the whole range of the criminal 
law and of notions for contracts and u ages His liook contain* not merely 
tail s about hearsay and secondary cm lence and tho like, but n specification of 
the sort of facte which it is permissible to prove on a charge of murder or * B 
an nebon for libel in onhr to show malice or under the plea of not guilty 
such an action It i* obvious that the Jaw of evidence thus conceived would 
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include nearly the whole of the substantive law, nml it follow-, I think that Add 
it is of groat import ince to draw the line di-tmctlv between what properly 
belongs to the subject nml what docs not It i- for this rci-on tint tile sections 
nbout judgments nre drawn in their pre-ont form nnd that certain topics con- 
nected with judgments which are often dealt with by writers on evidence, ore 
omitted from tho Hill The subject is very technical, but I w ill endeavour 
to explain it in a few words 

“ ‘The second section of the Code of Civil Procedure enacts that— 

‘The civil Courts shall not tike cognizince of any *uit brought on a 
crtu«e of action which shall have been heard nnd determined by a Court of 
competent jurisdiction in n former suit between the -nine parties, or between 
parties under whom they claim’ ” 

“The Code of Criminal Procedure enacts that a man shall not he tried again 
after he ha* once been acquitted or convicted It is a matter of great difficulty 
and intricacy tode'nbe the preci-o effect of thee provi-ion* nnd to show 
how they apply ton variety of cn-es which may nnse Mr Broughton’s edition 
of the Code of Civ il Procedure contains ten lirge pages in very small print, 
ot notes of the cn«es which have been decided on the second section of the 
Code of Civil Procedure, nnd n certain number of deci-ions have been given 
on the corresponding sections of the Code of Crinnnnl Procedure, nnd it is 
because this Bill does not codify tho«c deci ions that it is described ns meigre 
My answer to tho criticism i<», that the authors of the two Codes in quc-tion 
were quite right in considering the matter ns e-*entmlly a matter ot procedure 
It no moro belong- to the law of evidence than a thousand othei questions 
which are sometimes connected with it There are, for instance ca-cs m which 
insanity eveu es an act which, but for its existence would bo a crime If a 
nian defend him*elf on the ground of insanity, he mu«t give evidence of it, 
just ns he mu t prove the exi-tenco of a judgment barring hia unionists 
fight to sue if he relies on the rights being so barred , but it appears to mo 
that it would he as reasonable to treat the que-tion of the effect of insanity on 
responsibility as a part of the Law of Evidence, because in particular cases 
it may be necessary to give evidence of insanity, and to treat the law a- to the 
effect of a previous judgment on a right to sue ns part of the law of ev idenoo 
becau-e in certain cases, it may be necessary to give evidence of tho existence 
of a previous judgment 

The only questions connected with judgments which do appear to me 
to form part of the Law of Evidcn e piopcrly so called, nre dealt with m 
sections 40—44 of the Bill These sections provide for the cn*e* in which tho 
fact that a Court has decided as to a gi\cn matter of fact relevant to the i-»uc 
may be proved for the purpose of showing that that fict exists Ihi*, no 
doubt, is a branch of the Law of Evidence, nnd the provisions referred to 
dispose of it fully 

“As to the subject of presumptions niy nnbwer to the critics of tho Bill 
»s partly to the same effect, though their criticisms were perhaps, bettor founded 
1 must admit that the Bill as introduced dealt less fully with the subject than 
was thought de-inble on further consideration and «ome additions to it have 
accordingly been introduced though the general prtnciplo on which the matter 
was dealt with i& maintained The subjectof presumptions is one of some degree 
of general interest It was a favourite enterprise on the part of continental 
lawyers to try to frame systems as to tho effect of presumptions winch would 
spare Judges the trouble of judging of facts for themselves by the light of 
their own experience nnd common sense A pre-umptioo was an artificial 
rule ns to the value and import of a particular proved fact These presump 
kons were almost infinite in number and were arranged in a variety of way- 
There were rebuttable pre-umptions, nnd prc-umptions which were irrebuttable 
Piaesumptions jnns ct de jure, rraestiniptions juus and Piacsumptions fach 
i here were al o an infinite variety of rules for weighing evidence, *o much in 
the way of presumption and so much evidence was full proof, a little less was 
half full and *o on Scraps of this theory have found theirway into Lnglish 1 iw 
where they produce a very incongruous nnd unfortunate effect, nnd give n o 
a good deal of needless intricacy Another use to which presumptions r\ 
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include nearly the whole of the substmtive law, and it follows, I think that Apn C 
it is of great importance to draw the line distinctly between what properly 1 1 
belongs to the subject and what does not It is for this reason that the sections 
about judgments nre drawn m their present form and that cert nn topics con 
nected with judgments, which are often dealt with by writers on evidence, aro 
omitted from the Bill The subject is very technical, but I will endeavour 
to explain it in a few words 

“ 'The second section of the Code of Civil Procedure enacts that— 

‘The civil Courts shall not take cognizmce of any suit brought on a 
cause of action which shall have been heard and determined by n Court of 
competent jurisdiction in a former suit between the same parties, or between 
parties under whom they claim’ ” 

‘Iho Code of Criminal Piocedure enacts that a man shall not be tried ngun 
after he has once been acquitted 01 convicted It is a matter of groat difficulty 
and intricacy to describe the precise eflect of the®e provisions, and to show 
how they apply to a variety of cases which may arise Mr Broughton a edition 
of the Code of Civil Procedure contains ten large piges in very small print 
of notes of the cases which have been decided on the second section of the 
Code of Civil Procedure, and a certain number of decisions have been given 
on the corresponding sections of the Code of Criminal Procedure, and it is 
because this Bill does not codify those decisions that it is described as meigre 
My answer to the criticism is, that the authors of the two Codes in question 
were quite right in considering the matter as essentially a matter ot procedure 
It no more belongs to the law of evidence than a thousand other questions 
which are sometimes connected with it There are, for instance, cases in which 
insanity excuses an act which, but for its existence, would be a crime If a 
nian defend himself on the ground of insanity, he must give evidence of it, 
just as he mu-t prove the existence of n judgment barring his an'agontst e 
right to sue if he relies on the rights being so barred , but it appears to mo 
that it would be as reasonable to treat the question of the effect of insanity on 
responsibility as a part of the Law of Evidence, because in particular cases 
it may be necessary to give evidence of insanity, and to treat the law as to tho 
•'Sect of a previous judgment on a right to sue as part of thednw of evidence, 
because in certain cases, it may be necessary to give evidence of the cxistcnco 
of n previous judgment 

The only questions connected with judgments, which do appear to mo 
to form part of the Law of Eviden e properly so called, aro dealt with in 
sections 40—44 of the Bill These sections provide for the cases in which tho 
fact that a Court hns decided ns to a given matter of fact relevant to tho issue 
m ay be proved for the purpo-e of showing that that fact exists IhiH, no 
doubt, is a branch of the Law of Evidence, and the provisions referred to 
dispose of it fully 

“As to the subject of presumptions my answer to the critics of tho Bill 
»s partly to the same effect, though their criticisms wero pr rhnps better founded 
1 mu«t admit that the Bill as introduced dealt less fully with the subject than 

thought desirable on further consideration nml some additions to it have 
accordingly been introduced, though the general principle on whifh tin matter 
*as dealt with is maintained The subjectof presumptions is one of wme drgno 
general interest It was a favourite enterpri°e on the part of coritirifiital 
Dwyers to try to frame 6y»tems as to tho effect of presumptions whielj would 
spare Judge, the trouble of judging of facts for themsilves by the light of 
* j ir own experience and common sen°e A presumption was an Artificial 
™‘e as to the value and import of n particular proved fart JJj <po prisump 
ions were almost infinite in number and were arranged in a vanity of ways 
inere were rebuttable presumptions, and presumptions which mn irrebuttable 
ra&mmpfKWJS juns cl de jure, Pravumplion* jurtx mid Pramumvlton* /<«£ 
the Werp M o an infinite variety of rules for weighing < vnb ncr so mud,, 
half Mi °f Presumption and go much evident was full proof, a littWj^ \ 

«W tv. and ^ on bcra f H of thls theory have found th< irwny into Lef* 
a roftl 7 Produce a very incongruous and unfortnn itc rffect, and ^ 

0eal of needless intricacy Another us* to which p"*** 
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App C boon palm that o( engrailing upon the I/nr o! E™1 pdcc mtm> subjects nim* 
in no wav belong to it For instance, there is said to bo a conclusive presump- 
tion thnt ever) one knows the law, and this 13 regarded ns necessity in or hr 
to indicate the further proposition that no one is to be punished for breaking 
i law of which he was ignorant lo my mind this is simply expressing one truth 
m the shapo of two falsehoods The plain doctrine, that ignorance of the law 
is no excuse for breaking it dispense with the pre=umptions and hands the 
subject over from the L iw of Evidence with which it is accidentally connectid, to 
criminal liw to which it nroperh belongs 

' I will not weary the Council by going into nil the details of the subject, 
though I could with perfect ease if it would not take too long, answer specifically 
the remarks of the Mn Iras Government on this matter That Government 
says— 

u 'Sections 102-4 contain three instances of presumptions, selected from a 
chapter of the Law of Evidence which in fnylor’s fills 111 sections It is 
difficult to see whj any should be inserted when so few are chosen ' 

‘In g*neral terms the answer is this, large puts of Mr Favlors chapter 
rehto to topics which have nothing to do with * he Law of Evidence Those 
which are of practical importance are all included m the Bill ns it stands 
(a few were no doubt omitted in the first draft' and they fall under the c e 
hi ads 1st There are a few cases m which it is expedient to provide thnt one 
fact shall be conclusive proof of another, for various obvious reasons — the 
inference of legitimacj from marriage is a good instance 2ndly— There are 
sever il tn^es m which Courts would be at a lo*s ns to the course which they ought 
to take under certain circumstanc s without a distinct rule of guidance After 
what length of absence unaccounted for for instance may it be presumed that 
n man is dead ? The rule is that seven years is sufficient for the purpose 
obviouMv, six or eight would do equally well, but it also obvious that to have 
a distinct rule is a great convenience All cases of this kind fall properly 
under the head of the Burden of Proof, and I think it will be found that the 
provisions contained m Chnptpr VII of the Bill provide for all of them 
A new section (114) ha* been added to this ch ipter, which deserves special 
notice Its substance was I think, implied m the original draft of the Bill, 
but it has been inserted m orthr to put the matter bejond all possibility of 
doubt It is m the following words - 

114 The Court mav presume the existence of an) fact which it thinks 
likely to have happened regard being had to the common course of natural events, 
human conduct and public and private business in their relation to the facts 
of the particular case 

lllushations 

The Court may presume — 

(a) that a man who is in possession of stolen goods soon after the theft ia 
cither the thief or has received the goods knowing them to he stolen, unless 
he can account for his possession , 

(fc) that an accomplice is unworthv of credit, unless he is corroborated m 
material particulars 

(r) that a bill of exchange, accepted or emlor&ed, w is accepted or endorsed 
for good consideration 

(d) that a thing or state of things has been shown to he in existence within 
a period shorter than that within which such things or sines of things usually 
cen e to exist is »titl m existence, 

(e) thnt jud cnl and official acts have been regulnrlj performed , 

If) that the common course of bu'unc^s ha* been followed in particular 
ea«es , 

(o) that evidence which tould 1 m* and is not, produced, would, if produced, 
lie unfavourable to the person withholds it 

{h) that if a man refuses to answer a question which he is not compelled 
to answer b) law the answer, if given, would lx unfavourable to him, 

(t) ih it when a document casting nn obligation is m the hands of the 
obligor, the obligation has been discharged 
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But the Courts shall also have regard to such facts ns the following, in App 
considering whether such m mms do or do not apply to the particular case 
before them — 

As to illustration (a) — A shop keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for it=> possession specifically but 13 
continually receiving rupees in the course of his business 

As to illustration (b) — A, a person of the highest character, is tried for 
causing a man’s death by an act of negligence m arranging certain rnach nerj 
B, a person of equally good chancier who also took partm the arrangement 
describes precisely what was done and admits and expluns the common 
carelessness of A and himself 

As to illustration (&) — A crime is committed by several persons A, B 
and 0 , three of the criminals are captured on the spot and kept apart from 
each other Each gives an account of the crime implicating D and the 
accounts corroborate each other m such a manner as to render previous 
concert highly improb tide 

As to illustration (e) — A, the drnwer of a bill of exchange was a man of 
business B, the acceptor, was a young and ignorant person, completely under 
A’s influence 

As to illustration fd) — It is proved that a river ran in a certain course five 
years ago, but it is known that there have been floods since that time winch 
might change its course 

As to illustration (e)— A judicial act the regularity of which is in question, 

W is performed under exceptional circumstances 

As to illustration {f) — I ho question is, whether a letter was received It 
is shown to have been posted, but the usual course of the post was interrupted by 
disturbances 

As to illustration (g)— A man refuses to produce a document which would 
bear on a contract of small importance on which he 13 sued, but which might 
also injure the feelings and reputation of his family 

As to illustration (h)— A man refuses to answer n question which hois not 
compelled by law to answer buttho answer to it might cause loss tohunin matters 
unconnected with the matter m relation to which it is asked , 

As to illustrations (1) — A bond is in possession of the obligor but the 
circumstances of the caso are such that be mny have stolen it 

"The effect of tins provision coupled with the general n pealing clause at 
the biginmg of the Bill is to make it perfectly clear that Courts of Justice are 
to use their own common sense and experience in judging of the rffict of 
pnrticuhr facts and that they ar. to be subject to no technic d rule*, whatever 
On the subject Die illustrations given nr<, for the most pirt, c isos of wlint in 
English law arc called presumptions of law , artificial rules ns to the effect of 
evidence by which the Court is bound to guide its decision, subject, however to 
certain limitations which it is difficult either to under tand or to apply, but 
which w ill be swept nw iv by the section in question I am not quite sure, whether, 
in strictness of speech the rule that an accomplice is unworthy of credit unless 
ho is confirmed, can he called a presumption of law though, according to a 
Vor J elaborate judgment of Sir Barnes Peacock s it ha* at all events some of 
the most important characteristics of such a presumption Be tins how it may, 
the uidt finite position tn which it stands lias been the cause of endless per 
plexity nnd frequent failure of justice On the one hand it is clear law that 
a conviction is not illegal because it proceeds on the uncorroborated evidence 
of an accomplice, 011 the other hand it «eems to lie also law that, in cases tried 
b} a jurj, the Judge is bound by law to tell them that the} ought not to convict 
on such evidence though ihej can it thev choose How n “e *ion* Judge 
(sitting without a jury) is to give how a discretion to that effect nnd bow a 
High Court is to deal with a ca«c m winch be has convicted although be told 
himself Ihnt he ought not to convict, I do not quite under-land At all event , 
it “eems to mi quite clear that he ought to \*c at liberty to u«o his dt«cr« tion on 
the sublet Of courM the fact tlmt a man is an accomplice forms n strong 
objection in mo*t cn«e*, to his evidence, but evert one I think, mu<t have 
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in Fngland 13 the great Cflu-m of the enormous intricacy nml technicality of AnD C 
Fngli«h law on this point If, in the Tichborne ca®e one single question had 
been permitted nftir being objected to, mid if t!ie Court had afterward-, been of 
opinion that it had been wrongly permitted then lion ever trifling the matter 
might have been, the party whoso objection had been wrongly overruled would 
Into been bj law entitled to a new tn \l and the whole enormous expense of the 
first trial would have been thrown away riu> never was the law in India nor 
will it be «o now The result i- that the provisions about relevancy will be 
useful principal!} as guides to the Judges and the parties and, in particular as 
rules which will enable the Tudgt to «hut out irni'-ie, of irrelevant matter which 
the parties arc very hkely to wish to introduce As to the more general question 
I think that it is possible to gnethetrun theory of the relevancy of facta and if I 
thought itde truble to enter upon a vpry ah tnct matter in this place, I think I 
could show what this thearv is, and how this bill is founded upon it Be this, 
however as it may, and taking n view not indeed lc 3 practical but more in\ 
mediately and obviously practical, I would make the following observations •— 

I am quite nwnro that relev incy is ns Ilia Ilonom observes, n matter of degree 
and for that reason the Bill give® definitions of it so wide and various, that I 
think the} will be found to include ever} s 0 rt of fict which has nnv distinct 
assignable connection with nnj inattci in issue The sections which define 
relevancy arc, indeed, enabling sections Any fact which fulfils an} one of the 
man} conditions which they declare to constitute relevancy will be relevant and 
mo»t facts winch have any roil connection with the matter to bo proved 
would fulfil «everal of them Take for instance, this fact — A man is charged 
with theft, and it is proved that he was seen running away immediately after the 
theft with the stolen goods m his hand This is (1) a fact so connected witha fact 
m issue a3 to form part of the sunc transaction, and is therefore relev antunder 
lection G , (2) it is the effect of a fact m i-suc, and is therefore relevant under 
section 7 , (d) it is the conduct of a party to the proceeding subsequent to a fact 
in hsuc, and is so relevant under section 8, (1) it is a fact which in itself 
renders a fact m issuo highly probable, and is therefore relevant under section 11 
This fact, therefore, is relevant under no less than four section® each of which 
Would admit a great number of facts which would not be admitted by the 
Other sections Indeed, the latitude of the definition of relevancy will be best 
appreciated by negativing the conditions which the Act impose® Suppose 
that you are able to assert of a fact that it 1 -, neither itself in issue nor forms 
part of the same transaction, nor is its occasion cause or effect, immediate or 
otherwise, that it shows no motion oi preparation foi it , that it is no fact of the 
previous of subsequent conduct of any person connpctcd with the matter 
in question that it does not explain or introduce any fact which is so connected 
with the matter m question or rebut oi support any inference suggested thereby or 
** tabh®h the identity of any person or thing connr ted with it, or fiv the time of 
any event the time of which is important, that it is not inconsistent with any 
relevant fact or facts in issue, and that neither by it elf, nor in connection with 
other facts, does it make any such fict highly probable— if all these negatives 
ean be affirmed I thinl we may say, without much risk of error, that the one 
tact has nothing to do with the othei, and may be regarded as irrelevant 
. I “ I now come to a matter which has excited n good deal of discussion, 
though it relates to a subordinate and not very important part of the Bill — that 
which concerns the examination of witnesses by counsel The Bill as originally 
drawn provided, in substance, that no per on should be asked a question which 
rejected on his character ns to matters irrelevant to the case before the Court 
without written instructions that if the Court considered the question improper 
it might require the production of the instructions, and that the giving of such 
instruction should be an act of dcfunution subject, ot course to the various 
rules about defamation laid down in the Penal Code To ns! such question 
without instructions was to be a contempt of Court in the person asking them, but 
' Vns 11 defamation 

"This proposal caused a great deal of criticism and in particular produced 
^onals from the Bars of the three Presidencies It was al«o objected to by mo t 
ot the Local Governments to whom the Bill wa® referred for opinion Pome of 
184 
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App C met with inst nces in which it is practically impossible to doubt the truth of 
such evidence nlthothgh it may not ho corroborated or although the evidence 
by which it is corroborated is itself suspicious 

‘‘As I have already observed, 1 do not wish to trouble tho Council with 
technicalities hut I hope this explanation will show that this port of the Bill, 
at all events, is not incomplete 

'I may observe that manj topics closely connected with the subject of cvi 
dmeo are incapable of being satisfactorily dealt with by express law It would 
be easy to dilate upon the theory on which tho whole subject rests, arid the 
manner in which an Act of this hind should bo used m practice I think, 
however, that it would not be proper to do so on the present occasion I have 
therefore put into writing what I have to «nj on these subjects and I propose to 
publish what I have written by way of a commentary upon, or introduction to 
the Act itself I hope that this may be of some use to the Civil Servants who 
are preparing for their Indian career, and to the law students in Indian Dm 
\ersities The Buhject is one which reaches far beyond law, for the Law of 
Evidence is nothing unless it is founded upon a rational conception of the 
manner in which truth ns to all matters of fact whatever ought to be investigated 

“I now turn to criticism made on the Bill by His Honour the Lieute- 
nant Governor of Bengal who appears to be somewhat dissatisfied with the 
manner in which the Bill deals with the question of relevancy, which, as he says, 
is a question of degtec 

«Tha L eutenant Governor has no doubt that the law clearing up the 
obscurity now prevailing as to rules of evidence, protecting our Courts from the 
intrusion of a foreign law of evidence in no way applicable and rendering the 
Judges in some degree masters in their own Courts will be highly beneficial 
H 19 principal doubt, is whether it is possible to define by law what evidence is 
relevant and what is not He is inclined to think that relevancy is n question 
of degree, that relevant shades off into the irrelevant by imperceptible degree 
It may be that it is easier to decide, in each case, what is substantially material 
to the issue, or so remote m us relevancy that the time of the Court should not 
he occupied than to lay down br rule of law what is to be considered relevant 
and what not Such rules must not necessarily be somewhat refined and ns it 
were metnphy sical If it wero allowed to argue the question whethi r any piece 
of evidence is, or is not admissible under such rules, the Lieutenant Governor 
would fear that the Court might be lost in disputation If, however, the rules 
regarding relevancy be treated a® merely an authorititive treatise on evidence 
for tlie guidance of Judges, which they are to study and follow as well as they 
can, but that they are not bound to hear objections nod arguments b vsed upon 
it the Lieutenant Governor 1ms no doubt that the. rules in the draft are ad 
mmbly suited to the purpose, and would be extremely useful It does not 
seein to him very clear in the draft whether or no counsel are to be entitled to 
take objection to evidence at every turn and to argue the question is to 
whether it is or it is not admissible under the evidenco rules It seems of 
great importance that this should be made clear , for if counsel may object 
and argue, the Lieutenant Govern or cert'll nl} has great fear that the argumenta 
lions regarding relevancy will be endless' 

"I cannot altogether agree with those remarks As to arguments of counsel 
I do not feel that horror of them which His Honour appears to feel It is I 
think, abundantly clear that counsel will be permitted to argue ns to the rele 
vnney of evidence and as to (he propriety of proof, and I do not see how a law 
can be laid down at all upon which counsel are never to argue No one I think, 
will seriously assert that lawyers ns a class aro an impediment to tho ndminis 
tmtion of justice or otherwise than an all but-indispensable assistance to it , 
hut if they nre to exist at all, they must argue ns well on evidence as on other 
subjects I nui«t, however, observe that every precaution has been taken to 
prevent u eloss and trilling arguments In the first place if the Judge wishes 
to know about any fact, the relevancy of which is under debate, he cm cut the 
matter short by asking about it himself under section IG5 In the second place 
tho mere admission or rejection of improper evidence is not to be a ground for 
a new trial or the reversal of a decision The fact that the opposito is tho rule 
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m Fnglnnd is the Rmt cnuso of the enormous intricacy nnd technicality of 
Fnglwh law on this point If, in the Tidihorne ca e o, one single question had 
been permitted after being objected to, nnd if the Court Ind afterward* been of 
opinion that it hnd been wrongly permitted, then, bon ever trifling the mnttir 
might hate been, the part} whose objection had been wrongly overruled would 
have been b> law entitled to n new trial and tho wliole enormous expense of the 
first trial would have been thrown nwny Ihi" never was tho law m India nor 
will it be so now The result i" that the provisions about relevancy will be 
useful principally ns guides to the Judges and the parties, and, in particular as 
rules which will enable the Judge to shut out mn ->es of irrelevant matter which 
the parties are very likely to wi*h to introduce As to the more general question 
I think that it is pontile to give the true theory of the relev nncj of facts and if I 
thought it desirable to enter upon a very nbatnet matter in this place I think I 
could show what this theory is, nnd how this bill is founded upon it Be this, 
however, ns it may and taking a view, not indeed le*s practical, but more 1111 
mediately and obviously practical, I would make tho following observations — 
I am quite aware that relevancy i* n3 Ills Ilonout observes, a matter of degree 
and for that reason the Bill gives definitions of it so avido and various that I 
think they will bo found to include every c ort of fict which has anv distinct 
assignable connection with any mattci in issue The sections which define 
relevancy are, indeed, enabling sections Any fact which fulfils any one of the 
many conditions which they declare to constitute relevancy will bo relevant and 
most facts which have any real connection with tho matter to bo proved 
would fulfil several of them Take for instance, this fact — A man is charged 
with theft, nnd it is proved that he was seen running away immediately after the 
theft with the stolen goods in his hand Tin* 13 (1) n fact so connected withn fact 
in issue as to form part of the same transaction, and is theicfore relevantunder 
section G , (21 it is the effect of a fact in »"sue, mad is therefore relevant under 
section 7 , (d) it is the conduct of a party to the proceeding subsequent to a fn< t 
in issue, and is so relevant under section 8 , (I) it is a fact winch in itself 
renders a fact in issue highly probable, nnd is therefore relevant under section U 
This fact, therefore, is relevant under no less than four sections each of which 
would admit a great number of facts which would not be admitted by the 
other sections Indeed, the latitude of the definition of relevancy will be best 
appreciated by negativing the conditions which the Act imposes Suppose 
that you aro able to assert of a fact that it is neither itself m issue nor forma 
part of the same transaction, nor i-> its occasion, cause or effect immediate or 
otherwise, that it shows no motion oi preparation foi it, that it is no fact of the 
previous of subsequent conduct of any person connected with the matter 
in question that it does not explain or introduce any fact which is so connected 
avith the matter in question or rebut oi support any inference suggested theiehy or 
establish the identity of any person or thing conno ted with it, or fix the time of 
any event the time oE which is important, that it is not inconsistent with any 
relevant fact or facts in issue, and that neither by itself, nor in connection with 
other facts does it make any such fact highly probable— if all these negatives 
pn be nffirmed I think we may say, without much risk of error, that the one 
fact Ins nothing to do with the othei, and may be icgarded as irrelevant 

J “I noav come to n matter which has excited a good deal of discussion, 
though it relates to a subordinate and not very important part of the Bill— that 
which concerns the examination of witnesses by counsel The Bill as originally 
drawn provided, m substance that no pei on should be asked a question which 
reflected on his character as to matters irrelevant to the case befoie the Court 
without written instructions that if the Court consideied the question improper 
« might require the production of the instruction* nnd that the giving of such 
instruction should be an act of defamation, subject, of course, to the various 
rules about defamation laid down in the Penal Code To nsl such question 
without instructions was to be a contemptof Court in theperson asking them, but 
wns not to be defamation 

This proposal caused a great deal of criticism and m particular produced 
from the Bars of the three Presidencies It was also objected to by most 
ot the Local Governments to whom the Bill was referred for opinion Some of 
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tho objection a made to the proposal, were I thought well founded It was po nt«l 
out, m the first plate that thn difficulty of obtaining the written instruction* 
would he practical!) insuperable, in the next place, that the Nrttit© Bar 
throughout the country were nlreulj subject of forms of discipline which 
were practically autficunt, and, m the third place— and perhaps this wfl* the 
most important argument of all — tint, in tins country, the administration of 
justice is earned on under so mnj difficulties and is c o frequently abused to 
purposes of the wor*t l md that it i* of the greatest importance that the 
characters of witnesses should bo open to full inquiry .These reasons satisfied 
the committee and my self amongst the rest, that the sections proposed would 
be inexpedient, and others have accordingly bten substituted for them which I 
think wdl in practice be found Miffictent The substituted sections are as 
follows — 


(Questions lawful m 
oi osa examination 


146 IVhrn a witness i* cross examined, ho mnj', 
in addition to the questions hereinbefore referred to, 
bo ashed any question* which tend — 


(1) to test his veracity, 

(d) to discover who be is and what is his position in life, or 
{3) to shake his credit, by injuring Im character although the answer <o 
such questions might tend directly' or indirectly to criminate him 
or might expose or tend duectiv or indirectly to expose him to a 
penalty or forfeiture 


When w itncss to bo 
compelled to xnsw er 


147 If any such question relates to a matter 
relevant to the suit or proceeding, the provisions of 
s< etion 132 shall apply thereto 


148 If any such question relates to a matter not relevant to the «uit or 
proceeding except tn so hr as it affects tho credit of 
Comt to decide «li«n »>''• v ' lm V ¥ m >" nn X hl ? character, the Court elnll 
questnn shall headed decide whether or not the witness shall he compelled 
and when witness com to answer it and may, if it thinks fit, warn the witness 
petted to answ er that ho is not obliged to answer it In exercising 

its discretion, tho Court shall have ieg«rd to tho 
following considerations — 

(1) such questions are proper if they are of such a nature that the truth 

of tlu imputation convejed by them would senoush affect the 
opinion ol the Comt as to the credibility of the witness on the 
matter to winch In tesiifies 

(2) such question* ate improper if the imputation which they cantey 

t, htes to matters so remote in tune or of such a character, that tho 
truth of the imputation would not afiett or would offtet m a slight 
degjee the opinion of the Court as to the ortdibibty of the witness 
on the matter to which he testifies 

(3) such questions are improper if there is a great disproportion bet Wren 

tho import mco of the imputation made against the witness s 
chnncttr and ibp importance of Jii9 evidence 
{!) the Court may, if it sees fit draw from the witness * refusal to nastier, 
the mb rence that the answer if given would be unfavourable 


Qtusijon not tn he 
asked without \o\«on 
able ground* 


149 No suuh que-lum as is referred to i» section 
143 ought to be asked, unless jfie p,rson asking 
it has n tsonable grounds for thinking that the impufa 
lion which it convey a i* well founded 


Jlhttlratiom 


(o) A barn *tfr h instructed by nn nttomev or vakil that an important 
vvitm ss is a dakmt This 13 a rev*onnblc ground for asking the witness whether 
lie is n dnkmt 

ikj A pleader is informed In a person in Conn that nn important witness 
is ti laknit , the informant, on l>emg questioned by the pleader gives satisfactory 
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reasons for hi-* statement Thi-* - t rt i-onnble ground for a-!o ns; ifct rntne** App 
rhether he is i ilnkait 1 1 

(e) A witness, of whom nothing whatever i- known, - i ked u random 
whether he is *\ chkait There are here no n a-on ible ground- for tin question 
(d) A w Unes-* of whom nothing wh ite\ L r i- known betnir qm-tioned i- 
to hi- mode of lift, and mean- of Irving, give- nn-iti-futoT\ un-wer- Thi- 
nnv be a reason tble ground for a-hing him if he is a dak tit 


150 If the Court t-* of opinion that am -uch qne-tion na* i-ked without 
re ison ible ground- it m i> if it w is a-hed b\ im 


Procedure of Court 
iu ca«e of qne«tion 
1'eittp, a ked without 
reasonable grounds 


birn-t r pleader a ikd or ittormv, report the uraim 
-t mces of the ci-e to the High Court or other luthoritv 
to which such barn ter phider vakil or ittormv i- 
subject m the everu-e of hi- profes ion 
151 The Court ma> forbid am que-tions or inquiries which it n^anl- 
_ as indecent or -eindilous although -uch qm-tions or 

Indecent ana *c rod i inquiries nil) have some bt wing on llu que-tion- 
Ions que tion« before the Court, nnle— tlu v rilitc to fict- in i- m 

or to matters neces- m to be known in order to determine whtthir or not tin 
facts in issue exi-ted 


152 The Court shall foibul nnv question which ippe \r- to it to Ik 
intended to m-ult or imiov , or which although proper 
yue tions intended to |n tppetrs to the Court needh— lv oIKihu 

insult or inm\ m f orm 

The object of tlie-e section- is to ln\ down, in tlu mo t di-tuict nniimr 
tbv dutj of conned of all grades in examining witm-sis with a \uw to -hiking 
their credit bj damaging their character I tru-t th it this e\plu it -t itoment of 
the principles iccordmg to which such que-tions oujit or ought not to bi askt d 
will be found sufficient to prev-nt tho growth, in thi- countrv of tint which in 
England has on mam occistons been agrnie scandil I think th it tlu -ectioti- 

0 far as their sub tance is concerned, speak for thi mselv i and tint tbei will 
be admitted to be sound b) all honour ible advocates and bv the public f cm 
not leave the subjecPw about i few rennrks 0 n the memornl- winch the seetton- 
origmallj propo ed have called forth from the B ir in i nriom p irt- of the countri 
As none of the bodies in question have made am further i\ marks on the Bill 
-ince it appeared in the Gazette in its amended form, about a month igo I 
suppose that the alteration- made in the Bill have removed tlu objection whuh 
thpj felt to it I need not therefore notice tho e pirt- of their nuniorial- which 
were directed ngninst the consequence- which the} apprehended from the -oetiotis 
which have been given up rhoj contain, however, other mattir which I fit! 
compelled to notice I need not refer to all im mortals Tlu one -ent m bv 
the Cileutta Bar was for the most put proper though it contained pi— u,t- 
which I think might well have been onutud 1 he memorial of llu Bomb ij 
B masters contain- similar passage , evpre—ed more full} and le- timpirntih, 
and I shill nccordmglj confine nn-"lf to noticing such of their re m irks as 
appear to me to deseivc notice 

* f mij observe in tho fir-t pi ice in ^eneril, tint I have nad in the now- 
papers and in these memorials much thit can onl> nuan that 1 indiuduulv 
was actuated in drawin 0 this Bill b) ho-tilit) to the Bir imbed, tho Bomb tv 
memorial -ays, in soman) worts that remark- made bv om member mtoimnj. 

1 suppo i, me) in Council appear to contemplate tho extinction of tlu piofis 
*>ion o{ t Barri-ter at law m India In support of thi- -urpri-in„ -tnti mint 
the) quote, ns being open to no other constiuction,’ the follow m,. words from 
the report of the Select Committee — 

“The English s>«tem, under which the Bench ami the Bir net tn,utlur 
and plvj their respective parts uuU pi ndentlv and tho profe -lotuil orpminttou 
on which it rests, (io not ns )et exist in thi- countiv ami will not for a verv 
long cour-e of timo bo introduced ” 

r Before I made the remarks which this suggests, let mi ask jour • s v 

snip and the Council whether i charge that I, of all pcoph, wi-h for the ex 
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miy, however, obseive th it the position of in En&lish B trrista who pi ictices 
in the Mofussil whether he is h Untu illy resiaent in the Presidency town or 
not, is Utogcther defferent from that of an English Barri«tei in lnsordiniry 
pi ictice in Luglaml An English Barrister in circuit, nml even at the Qinr 
tors Sessions, is subject to the whole senes of professional restraints and pro 
fe^sional rules which do not, and can not apply to practice m the Mofussil 
m this country He acts under the eyes of a public which takes great interest 
m his proceedings, and puts n powerful check upon him He praitices in 
important cases befoie Judges whom he feels and knows to be his professional 
supcaiors, and to whom he is accustomed to defer No one of these remarks 
applies to Birristers fiom a presidency practising m the Mofussil lhe results 
of tins state of things must be matter of opinion It is impossible to discuss 
the subject in detul fhe Bombay and Caloutti memorialists consider it enn 
nently s itisfactory , let us hope they are rigli t My opinion, of course, is foimed 
upon grounds winch it is not very eisy to assign and, as it can be of little 
importance I shall not express it In any case this Bill can do no harm 

‘Passing, however, from the case of English Barristeis to the c ise of pie idcis 
nnd vakils at d the Courts before which they pnctise, I would appeal to every one 
who has experience of the subject, whether the observations referred to are not 
strictly true, and whether the main provision founded upon it there — the provi ion 
which empowers the Court to n9k wlnt questions it pleases — is not essential to 
the administration of justice here In saying that the Ben L h and the Bar in 
juglwulplay their respective parts independently, what I mem is that, in 
1 nglnml, cases are fully prepared for trial before they come into Court so that the 
Judge has nothing to do but to sit still and weigh the evidence pioduccd before 
him In India m an cnoimous mass of oases this neither is nor can be so 
It is absolutely necess iry that the Judge should not only hear wlmt is put 
bcfoic Inin by other but that he should ascertain by his own inquiries bow tho 
f lets actually stand In order to do this it will frequently be necessary for him 
to go into matters which are not themselves relevant to the matter in issue, but 
any lead to something that is, and it is m older to arm tho Jud 0 cs with exjiress 
authority to do this that section 1C5 which has been so much objected to. Ins 
been fr lined 

“I hive now referred to the mun points in the 13*11 which hnvo been 
attacked, and as I fullv explain tho principles on which it was founded more 
than a yt ir ago, I have only to move that it may bo Liken into consulei ttion ’ 

Hit motion was put to nnd agited to 
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Act II of 1855 


Vu \ct fur tlit furilur unprovi mont of the Li» of I % i>!« nee 


1 it 


\\ berm* it h rxpciln nt further to improve the 
I ivv of I uilonu , It is enacted follows — 

\it 1 1 |h ilotl I Act Iso X of 1&T» is hereby repealed 

II \\ ithtn tlie t< rritorn s in tin po« es ion nnd under the Government of 
, , , . . , „ the I nst Imlm Company , nil Court* of Justice nnd nil 

Judicial nohtt to jMr«onn lm\m^ by law or con s ent of parties authority 
R * *1 Uo n C R * to take evidence ‘-hull tnk< judicial notice of all Kcgu 
P k" ^ n lntions nnd Ordinances, made before or on the 2 ml 

<!» of April 1931 b) the Governor General in Council of the Pre idem,} of 
I orfc William m Bengal, h> tho Governor in Council of the Presidency of 
Tort St George or hy the Governor in Council of the Presidency of Bombay, 
nmi having tiu. force of law in aii) part of the «nul tirritories and of all laws 
and lcgulitiotis heretofore made l»y tho Governor General of India m Council 
ami of this Act nnd of ill Acts nnd Regulations heretofore made, or hereafter to 
ho mi lo hv the Governor Generil of India in Council constituted for the pui 
pose of mnl ui„ Laws and Regulations whether the «une be of \ public or of a 
private nature 

HT All Courts and p« r»ons aforesaid shall t the judicial notice of nit 
public Acts of Parliament and of all local md per-onnl 
Tudicial notice to bo ^ ct9 declared b> Parliament to bo public nnd to hi 
tshi n of public Act «t j U d, c ,aiij noticed and shall admit ns primn fncio evi 
Pailnment \V hit shall ( | cnc( , 0 { private Act of Parliament any copy 
be puma facio proof n t |, erco f purporting to be printed by the King s 
pi tv ate Act Priljter 

IV Every Court shall tale judicial rotice of its own members and 

officers respectively, nnd of their deputies and subordi 
Tudicial notice to bo nn te officers or Assistants and iRo of all officers acting 
taken nv Court of its in execution of its process and of all Vdvocite* 
own officem etc Attorneys Proctors Vakeels Pleader® vnd other 

persons authorized by L ivv to act before it 

V Vll Courts nnd persons aforesaid shall tike judici il notice of the 

T , , , . . names, titles, nnd authorities of the persons filling /or the 

tJl , C ®‘? ti™ being any one of the following officer m any part 
iiMpr Ptr of nwhin l be said territories —Governor General Governor, 
peieons ' Lieutenant Governor or Deputy Governor ^ecietary 

or under Secretary to Government Commander in chief, 
Bishop Member of Council Legislative Councillor Judge of any of Her Majesty s 
Courts or of any Sadder Court or of any Court of Judicature hear ifter to be 
constituted in the said tarritories to or m which the powers of my of Her 
Majesty s Supreme Courts may be transferred or vested 

VI Any such Courts and persons aforesaid shnlltake judicial notices of all 

T * . . . , divisions of time of the geographical division of the 

Judicial notice to be worl(1 of the territories under the dominions of the 

f . n<J f British Crown of the commencement i on tin nation 

* 1 a ’ and termination of hostilities between the British Crown, 

any other state, and nlso of the existence title and national flag of every 
8o\« reign or 8 tate recogm«ed by the British Crown In nil the above cisph 
such Gour or per on may resort for its aid to nppropmte books or document 
or reference 

VII Any Government Gazette of any country colony or dependent 

„ under the domain of the British Crown, may be proved 

1 i oof of Government by the bare productions thereof before nny of the 
C azette Courts or persons aforesaid 
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VIII 


Pi oof of Pi octant i 
tions, Acts, state, otc 
Pioclauntions t ete when 
to he pnmi facie pi oof 
of fvct 


Reeital m Act of a 
public natin e to he pi nna 
ficie pi oof 


ing atheitisement pm 
postm Q to bo published 
hj authority to be 
prum facia ev idcnco of 
moll authontv 


All pioclamfltions, acts of state whether Legislative or Lxecutive >\pp ] 
nomination**, appointments and other official com 
lnunications of the Government appearing in anv 
such Gazette, may bo proved by the production of 
such Gazette ml ‘dull be pnma facie pioof of any 
fact of a public nature which they were intended to 
notify 

IX Any rt cital contained in any Act of the Governor Gener il of India 
in council constituted for the purpose of making Law 1 * 
and Regulations, heieafter to he passed of any fact 
of n public nature shall be deemed, before all such 
Courts and persons to be puma facie evidence of the 

tmth of the filet recited 

X The Gazette of Newspaper containing any advertisement purporting 
Gazette etc contain 1 ? ^ publi-heil bj Mrtne of any public at, into Act, 

’ Regulation, 01 Ordinance oi of any Rule or order 

of a Court of Justice or of any Board or Office of 
Revenue, may be received by any such Couifs 
or persons ns aforesaid as puma facie evident e that 
such advertisement was published duly under the 
authority from which it purports to proceed 

XI All Courts and persons aforesaid nnv, on matters of public history, 

Rooks mips etc to l lternture > science or art refer for the purposes ot 

he evidence in matteis ev| donce, to such published books maps or charts ns 
of public imtoiy, etc auch Courts or persons shall consider to be of authority 
on the subject to which they relate 

XI[ Books printed or published under the authority of the Government 
What books etc n f ore, " H country, nnd purposing to contain the 
Mull bo evidence of Statutes, Code, or other written Law of such country, 

Fmeign Law and also Panted and published books of reports of 

decisions of the Courts of such country and hooks 
proved to be commonly admitted m such Courts as evidence of the law of such 
country, shall be admissible befoie any such Courts or persons as aforesaid a* 
p Yidtnce of the law of such foreign country 

XIII All maps made under the nuthoritv of Government 01 of any 
n-, „ , , , public municipal body and not made for the purpose 

man* lc of any litigated question sliall puma fanr bo (homed 

m S ’* pil " la ‘0 be coricct nml «lnll he in Miilenre 

Without farther proof 

1 eison incompetent XIV The following per ons only «li ill bo in 
compontent to testify — 


to testtfv 


1 Ghildien under seven years of ngc who appear incapable of receiving 

CluUlien just impressions of tbp facts icspecting winch they an 

examined, or of iclating them truly 

2 Persons of unsound mind, who at the time of then e\xni motion, appenr 
Insane pc,,™, tlA , ^capable of receiving ju-t impressions of the facts 

to be summoned witl o t re Pechng which they aro examined 01 of rotating them 
leave of Cmn t lu truely nnd no person who is known to be of unsound 
with mit u mind shall be liable to be summoned ns a w itness 

the consent, pieviousK obtained of the Com t or per on befort whom 

»>** attendance is required 

NV Any per"On who, by ren'-on of immature ago or want of religious 
CluUlien lud persons belief, or who by reason of defect of religious belief 
°f defective xeli ious ou t»ht not, in the opinion of such Court or person to be 
belief to testify*’ on admitted io give evidence on oath or solemn affirm ition 
simple affirmation “hall bo admitted to give evidence on a simple affirms 

. , turn declaring that lu will sp< vk the truth the whole 

ln,, h, nnd nothing hut the truth 
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XVI Tlip imnisioni in llie last prccwling section 
no«s to nmh to idi 13 10 " itnos«!es snnll apply to testimony E'wn l» 
I tn c tc nftiiinvit or otherit ise in writing ns well os to te Innonj 

’ orally delivered 

XVII \.ny such witness wilfully giving falso evidence shall he subject 

to he proceeded against in like manner, and to suffer 
rmushment foi gw mg if convicted, the same punishment ns if he had been 
false e\idcnce sworn mid lmd coinim tied wilful and corrupt perjury 

The indictment or charge ahull he varied "o as to meet the case 

XVIII No person shall, by reason of any interest in the lesulfc of an} 

smt or of any interest connected therewith, or bj 
No incompetence fioia reason of relationship to any of the parties thereto, ho 
liiteiest 1,1 8U,t incompetent to give evidence in such suit 

XIX An> part} to a ci\il suit or other proceeding of a civil nature shill 

be competent, and mat be compelled, to give evidence 
I'ai ty to suit may ho ns n ■witness therein either on lus ow n behalf or on 
examined as a witness bihalfolnnj other pirt} to the suit or proceeding and 
also to produce an} document in lus possession or power, in the same manner 
ns if lie were not a part} to the suit or proceeding Provided that no Court or 
person as aforesaid other than Her Majesty s Supreme 
Pioviso Courts of Judicature, shnjl compel the attendance of 

an} pirty to such suit of pioceedin", for the purpose 
of giving evidence therein except under and subject to the rules prescribed in 
that behalf tn Act XIX of 1853 

XX A husband or wife shall in ever> civil proceeding be competent to 

give evidence for or against each other Provided that 
Husband oi wife giving nn y communication made by husband or wife to 
evidence the other during their marriage •'hall he deemed a 

Proviso privileged communication and shall not ho disclosed 

without the consent of the person making the same, 
unless such communication shall relate to n matter in dispute in a suit pending 
between such husband and wife 

XIV A witness whether a party or not shall not be bound to produce 
an} document relating to affairs of state, the production 
"Witness, etc , not 0 f which would be contrary to good pohev, nor anv 
bound to pi oducc tiecu document hold by him for any other person who 
ment l elating to stato wou j c { not be bound to produce it if m Ins own 
aflurs pos ession 

XXII A witness being n part} to the smt shall not be hound to produce 

. . inj document in Ins possession or power which is not 

Put} to suit not bound ro ievnnt or ninternl to the case of the party requiring 
to piouuce cutam do lt3 p, 0 Ju c tion, nor nny confidential writing or corrrs- 
cumeius pondence which may have pa«*ed between him and 

any legal professional adviser If nny party, however offer himself ns n wit 
Unless he ofllr lum ne^, he shall be hound to produce any such writing 
self ib a witness or correspondence in his custody, possession, or power 

if relevant or material to the en«e of the party requiring 
Us production 

XXIII Fvery witness summoned to produce a document shall if the 

vv Q ame be in lus custody , po ses ion or poner be bound 

to buns it or cuuse It to bo brought mto Court 
Lit tiling it into nltl'oiigl. there bo n ,, lid objection to the right of the 
* party calling for it to compel its production, or to the 

, , rending or putting it in ns evidence, or to the disclosure 

of the contents thereof The validity of any such objection made by the person 
producing the document shall he determined h) the 
ollrf 'u o 'mlort.L ( ; ourt • ?utl for tho better ileUrmrantion thereof d 
^ * a hall be lawful for the Court to receive any admissible 


evidtnce which tho person producing the document may give respecting 
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and it shall also he lawful for tho Court except in the case of any document App 
relating to the aflaira of state, to inspect the document, and if necessarv to 
p. , , , call to its assistance any person whom it may appoint 

Document lelvting to t0 in tp rpre t tho same Such person, however shall ho 
i ui s ot state previously sworn trul} to mtirpiet the same to the 

Court alone nnd not to disclose the contents theieof except to tho f onrt unless 
the Court shall order the document to lie given in evidence 

XKH ABuristcr Attorney, 01 Vakeel shall not, without the consent 
■p t i of his client, disclose an} communication made b> the 

lueatrons 10 "* 11 C ° ramn client to lum m the course of his professional emplov 
inent nor an} advice given b} him professionally to his 
client nor the contents of any document of his client, the knowledgt of which 
lie shall hnvo acquired in the course of his professional emplo} ment I lie 
privilege, however, is that of the client and if mj party to a suit shall gtv« 
evidence therein at his own instance, he shall he depined thereby to have waived 
his privilege and to have consulted to the disclosure b} such Barmtei Attorney 
or Vakeel of an} matter aforesaid which may be lelevant, and which the 
Barrister, Attorney , oi Vakeel would have been hound to disclose but for the 
privilege of his client nnd the Barrister, Attoinev or Vakeel shall be hound 
upon examination to disclose any such matter 

XXV Any pci son pre-ent in Court whether n party or not ,may be called 

upon and compelled by the Court to give evidence 
Pei son present m and produce iny document then and there in his 
Com t to give evidence actual possession, or m his power m the same mannei 
cto i though not sum and subject to the same lules as if he had been 
mnnp d summoned to attend and give evidence, or to piodu e 

, such document and may he punished in Id e manner 

tot any refusal to obey the order of the Couit 

XXVI Any person whether i party to the suit or not, miy he summoned 

to produce a document without being summoned o 
Person summoned to give evidence and any person summoned merely to 
pioduco a document not produce a document, shall be deemed to have com 
*n'u t0 P ei plied w,t h the summons, if he cause such document 

n1 *' to be produced instead of attending pirsonnllv to 

pioduce the same 

Rules of evidence m XXVII The rules of evidence in Hei Majesty s 
oupiemc Courts on supreme Courts as to nntteis of Ecclesiastical oi 
cciesmticil sides md Aamualtv civil jurisdiction, shall he the same as they 
umiraltv are on the Plea side of tho Couits 

XXVIII Except in cases of treason, the (In cot evidence of one witness 
1 valence of one wit "* 10 ,s * to full credit shall he sufficient tor 

HCfis sufficient pm if proof of any filet in any such Court or before any such 
Piovi^o person But this provision shall not affect any rub 

. of piaitice of any Court that requires corroborative 

valence in support of the testimonv of an accomplice oi of a single witne s in 
the case of perjury 

XXIX Where dy mg declarations ate evidence they shall be received 
Dying declarations if it he proved that the decen ed was nt the time of 

"hen admissible making tlie declarition and then thought himself to 

be, in dingei of approaching death though he 
entertained nt the time of making it hope of recovery 

XXX -The put} at whose instance a witness js examined nm with the 
Part> allowed to emss permission of such Court or petson cro s-examine 

examine and discredit “-uch witne s to test lus veraertv m the same manner 
lus mvn witness as if he had not been called nt hi instance, and nnv 

be allowed to show that the witness has varied from 
n Jnevious statement made by him 
l*o 
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NN\I In order lo corroborate the trstimon} of a uitw s, nn\ former 
joinici st unont nil filitomml made I>> such witness rr 1 itmg to the ‘>imi 


sible 


inlmi itr 


fact, at or ibottt the turn when the fact tool phee, or 
Ijofou am ntithorit} h^jih competent to mu tignio 
the fact, ■'hall ho ndmissibh, anil for tint purpo o a 
cop\ of an> deposition or stateim nt t then before nn> Court Tudgi, Iti her of 
Hu Pc tea Ma*,) irate or />< r~on biwftillj overusing tin jiouersnta Wngi tnte, 
or Iwforc a Comtm sioner or < nipiriutcndont for the suppression of Iliu^eenr 
Dtcoitj, m the <li«dnrt,i of Ins (luU, shall if certified b> such Court, ludu, 
or other officer nbo\o mentiond, under his h md or the ofiicial «eil of the Court, 
oi u nth r the hand or official ^e i! of such Ttitlsji to hi a true copj of such 
deposition or statement without further proof, bn roci iv cd as prnna fane t \ i«lr nee 
tint such dt pos tion or statement wa-> ma le and that itivi unde at the time 
and phot , and under the ciruunstances if am which shnll he state l m the 
t< rtificate or on the face of the deposition or statement 

XXXH A witness sh ill not be excused fiom mswering an\ question 
A\ ltncs? bound to n'kvnnt to the matter at issun in an} suit or in anv 
\n Mei cumm x tin Civ l or Criminal proceeding, upon the ground tint the 
questions ° ftnsxrn to such question mil critnuntc, or ma> tend, 

1 direct!} or indiru.ll}, to crimnixte, such witne-s or (hat 

it will expose, oi tend directly or mdmctlj to expo o«uch witness to a penall} oi 
foitutuie of an} 1 md Provided that no such answer which a mine s shill Ik 
,, (> compellctl to gut, shall except for the purpose of 

11 ' puni lung such per on for wilfullj gni»„ fike 

evidence upon such examination, subject him to nnj wrest or prosecution or 
lie used is evidence agnnst sucli witness in an> Criminal proceeding 

XXXIII A witness m an j cause max be que tioned is to whether he 
has been convicted of nuj felom or nmdeiticinoiu 
and upon bung so q le'tioned, if lie uther denies the 
fact or refust s to answer, it shall he lawful for the 
opposite part} to prove such conviction 
XXXIV A witness mav he cro«s ixumned ns to previous statement 
, „ . made dv him in writing oi reduced into writing re 

n written to the subject mnttei of the tame, without such 

statements being shown to him but if it is intended to contradict 

such witne s hj the writing his attention mu-t before 
such contiadictor} pi oof can be given he called to tho e parts of the writing 
winch lie to Ik u» d for the purpo e of so contradicting him Proxided nlxx \\s, 
tint it shall he competent for the Tudge it an} time during tin trial to 
requite the pioduction of the writing for his inspection 
1 l0U, ° and he maj thereupon make such use of it for the ptir 

pn^es of thi tri ll ns he shnll think fit 

lSp\ of a document XXXV An impn.-sion of a document made 

made In a copung bj a copjmg iinchim shall he tiken without fmthrr 
machine to Ik. deemed proof to be i correct cop} 
cot icct 


"Witness nnv be exa 

mined as to cnnwction 
fm felom 


XXX\ I When 


Admission of «econ 
d u i p\ ulencf- \» hen oi l 
filial document is out 
< f the uach of pieces'- 
W lieu attested dacu 
ment nm heptoaed is 
if iiiiattc ted 


XXXVIII The 


Adnn sum jtiiitix ficie 
pit of if an itte ted 
di cuiiic nt 


an original document is out of the reach of the proco- 
of the Court it shall he lawful for the Court on appln i 
tion to it in an} civil suit or ])ro' , eedin r , md on notui 
to the opposite part} nt a m^onable time before tlic 
hearing to make an order for the leception of secondaiv 
i vidence of its execution and contents 

XXX\ II An attested document max be proved as 
if unattested unless it be a document to the validtt} of 
which attestation 13 requi ite 
admission of n paitv to unittested instrument of its 
execution b> him tlf ball be as again t bun sufli 
cient prima fanr proof of such execution of it, 
though it Ik an instrument which is lrqu rid hv law 
to be Utesled 
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\XMK \n entry or stitcnicnt winch would be ulmi-sihh in evidence 
r . . nfti r the death of tin poison who madt it, on the H iound 

)||t " l . v * nU c of its haying been made against the interest of the 

1m ill.' ' „V' " person m iking it or on the giotind of its having bci n 

nl.l, ,11 hfp 1 tn,! “»*: ■" the orfm-ir} eom-e of UuMne •< ah ill V'lrlims 

l*«i on nnhiii it 8,We l,lou ©h the person who mule it bo not dead if 

. " he rs mcap ihfe of giving - evidence by reison of /its 

sub-upient loss of understanding or is it tin time of the trial or hoar inf, 
I'Oiia ft h mil porminently Ixyond the teichof the process of the Court, anil 

0 in not after (hligi nt search he found 

XL \m entry in any hooks pioved to hue been ugulnrlv kept m tin 
j ntu course of business or in am public office, so furies 

btiMiuM v |, ( C ” ,,r i ° f such entry merely refir- to ml tmds to identify by 

«i)t] c f,„ nuii)ol UUl f n 1,110 'Ascription number or otherwise iny haul 
idi titi fie it ion 1 01 nobs or other securities foi the pij input ot mom) oi 

. . other property and the pivcrm or lccciyei of them, 

111 ray cue where such ldentihcition is necessary to lie pro\ed bo admis 
^iuU m eyidence for tint ltintfid puipo e if it shill ippear to have been m ide 
it or about the timo of the tnnsaction to which it relate*, though the person 
J'honnde it or In on yyhosc information it w is made, is alive md capible of 
>Mu^ pi oduccd is a witnc s 

XLr Any receipt m writing acl nowlcd 0 in., tlie reet ipt of anv money, 
j . . . y iluahlo stuiritns o ( „oods shill, on proof of the 

1 mist ,Vft, CVI it” 10 ( v mutton thereof, be ulmissible m tvul( nee befoie s U eh 
th m the civ ci ° U,W ^° urt or P‘r faon tfotesaid, not only \ a unst Uie pai t> 

^ giving it but also a n mist any pi rson m whose fiyom 

»ch rtecipt would opu lie is n diwhirgc or to whom it would lendei the puson 
«t, Iuhle foi thi money, security, or goods icknowlcdgcd to h ivc been 
riei ivuj 

XLII Win ncyir i riceipt would ljoadims*iblcuiidi r the pieeedm 0 section, 
if given by a principal or receipt given by m ignitor 
Keccipt of A„ent sorv mt of such pnneipal sh ill rn Id e manmr In evi 
denci upon pioof of thr* intlioiity to _,ivo such leeeipt 

XLIII Bool s ptoved to lny i been n D itlml> kept in tin course of bust 
T'»»]s kept in the m ~s oi in any public office shall be admisMbh iscoiro 
eoiuso of business oi boritiye but not is mdept mb nt proof of the facts statid 
•a i public olbce id therein 
uussible as conoboia 
ti'e evidence 

XL IV The following documents nny he idmitted as eorroboritiy evi 

Document* ad nus si donee — Cirtihcites of sli ues md of rogistiation then 
ble ^ coiiobontne Alls of Ivding invoices iccount «ilcb icceipts 
eiidcnce usually giyen on the piyment deposit or delivery of 

. money gv.od* securities oi other tbm D > provided liny 

*>e proved to have been given m the ordinary collide of busines 

XLV A. witness ‘dull be allowed befoie anv such Court or per on afore 
RefitOun i nemo tv bU< * t0 r< -frpsh his incmoiv hy anv wntm 0 made by 

witness ' himself or by any other person it the turn when the 

fact occurred oi immediately afterward or it my time 
when the f id was fresh in his memory, and lie I new that the sinie w i“ coriectly 
tulrd in thowntm to In such ease the writing shill bo produced ind may be 
given by the adverse partv, who may if he clioo'i, cross examine the witness 
upon it 

XL\ I Whenever n witness, may refresh Ins memory by reference to any 
Cmut iihy peiuut a document he nui\ with the permit, ion of the Court 
cujn of document to rp f‘ r to 'copy of such document provided the Court or 
be tied to lefush l Kr on Under the circumstance*, be satisfied that th< re 
wemon sufiicient rei on for the non production of the 

on 0 inal 


App 



nil !M)IA\ 1 \ J|>I M I Af I 


\\\l In onli r t*» i nrnihorxt iIk l< «timoii\ (if n tuim * x/M for in r 

l i nu c i tin* i,( w] fit M III Kifi I /» v itu h wii»e »4 rrhtm„ (< l *f*«* tfi 

mi ill < »* ri I m < 1 m or ulioiil Jhi’ urn nlj n th< fn< t toil pin rr 

ttt* m Ufnn i»m nuthonti l „ ilh m to int ti„it' 

lii fxi t )i ill I r n friit* iM< mi I h r (h it ptifpn e i 

« <>)n «*f nn% »li j»i uion or rtni« in nt i ik n I* for* mil ( mrt Iiid^e, loti *• of 

tin l*i hi M »{.! trxi< or jm r on I ir/uffi ( x r v i«ut^ tit jKimroiin Mn„i tnl 
r In for* n t * imm i mi r or v np rmunleutf t iIm *ur>pri *i in of if 

f>t(«rrtti rn tin ifitf fi ir„ tffti«du(i #Uill if < tui d t>i -ii< fi four* fwl 

* r otli r ofti irnhot in nlio 1 1# »nd r In* li in I or lb uf/i nl if of tin lonrt 

»»r imil r il>n intol or « fin n! *•< il of Midi hi jg to 1» n trti » »p) «»f »udi 
I portion or rl it inrnt, without fnrtlirr pr » f li r <uv I u* f nmn f w • i 1 1 tit, 
tint Ut li il* po* non or i in omit tr i< mi h mol tint it it i tin h at tin tnu* 
mil pine mol under tin < ir*. itut*c stt< * tf mil trim h idull In »txtelmtli 
n min. 'il or on tli' fn of tli il jm rti m nr ft it trout 

\\\U A wilne ■< «lnll not li nno il fro n answering tint qtte ti«n 

Witm « I* tiiol t r ‘ 1 titnt U tli tn merit i*^n in tint *tm or in tmt 

\u «n rutumititi. C it l or ( rmtnml pro a line upon tli ground (hit the 

j, ~ nn * tii r to -uitli ijm stum mil crnmum or tint on I 

1 din i ill or in lir« < tit n <,rmim<u< uclt mine * «>t tli ti 

ii\iiU«xpo» or h ml dipctli or indme th t»ixp>» tu.li witm to a penxUiwr 

forft mm of tm km I iVotid d I lint ««» hi Ii mnw r uhichnwituc •* lidlli 

. c impelled to gll<, ell ill txupt for tin pllr| <i of 

ptuu lung mu li pir on for wdfulli giving fil 
, V id< nee upon mtcli rvamin ilion suhjee t him to mu arrest or prosecution oi 
In u«od nx ondi net a„ tin t -noli iritm s in am l mutual pro* i c ilm h 

\\\|II V uittifs in mil ciu * ttmj l>. qw (toned is to whether h 
„ hni Ik on founded of am ft hut or nmdeim imnir 
xNitiu** »m ixn un,| upon || hi *0 ci u *tion( d if In either denies tin ‘ 
“ fnuofnli. .8 10 nn opr it lmll l.i linfnl for tit, 

1 1 " oppo-ito pull to proie *uth toitMction 

XWIV A witnoss nmt l>o cro txnmuir«l ns to pronoun sttitonn iiN 

. _ undo In him in nritinp or miner d into writing rr 

« ( ‘rflT hilno to Iht "uhioct nnttor of tin rittw, mtliout *ur 

1 . hung shown to him hut if it !■> intrmh d to tontrnd 

1 ‘ ll " <>110111111111 shj the writing Ins attention imi t lit ft 

srn htowtnidu ton proof ran ht git t», ho taJhd to tho e pxrts of tin » nt 
windi ut to In iis«d for the purpo c of «o contr idid«n„ him IVoudid uln 
that »t rttnll Imi tomjMtenl for the fudge at nn> time <Utnn„ tin trial 
require the pioduction of the writing for his in pet 
and he nnj thereupon miki stn.li u*- of it for tin 
no es of the trill is ho *»hnjl tliiiik fit 

1 ( ojn nf i thriinient \\\\ \n tmjm sion of x dooiiineid 

nude h> x eiqniii^. hi n copung inichino «ii ill he tile.it without 

mirhtne to lx. deemed pi oof to he a coiroct copi 

cm i ec t 


XXW I hen 

Admission of see. on 
dui evidence when on 
_i»i i] document is out 
of the inch <>f piotcss 
■V\ hen attested doen 
merit mi> he puucd is 
if anxttcsteel 

xxxvi ir The 

Admission punix fine 
proof of xu xtte teel 
doe mi lent 


xn orifeiunl document is out of tho rexoh of tlir 
of the Com t it sli ill lie lawful for the Court on 
tion to it/ in nnj eivd suit or pio-eedm, mil ( 
to the opposite, pxrti at a re xsouxhle time I 
hexrin„, to mal e xn mder for tlip rece])tion of s 
eiidence of its execution and contents 

XXW II An attested doeument mxi he j <y 
if unxltcstcd unless it he x document to the ixt 
which xttestxtion 13 reqm itt 
admission of a pxitj to tin ittested instrument 
execution bj him elf shill he as against him * 
cient ]>nma facie proof of such execution e 
though it he an instrument which is itqti re d h 
to be attested 
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EVI Wlitnivu, In anj Statute oi Act Rigid iMon ot Orthnnnci now 
l’louf of uEli ul flotn >nfoici,or in> btvtute oi Act to bo hciedln m lorci , 
in* nts m> ccrtihcite, certified cop) 01 other document, bh ill 

he itetiv ihle in evidence of vn\ pirlicidu m ui> 
Emit of Tu-'ticc the sum if it is subslanh dlv in the form and put ports to 
l»< ovioiili d m the m inner duectod In the Statute, Vet Rendition ot Oidi 
imiee which m ikes it evidence, shall be puma facte < udcnce, win u it is ren 
tluul idniissible without proof ot iny st imp signature eh it voter or vuthorit), 
which it is duectod to hue, or from which it is directed to proceed 

EVII Dio impropei admission or lejiction of evidence shill not b< 
\t . . , ground of itself for a new trul or icvcr* il of anv dici 

I 01 sion in anv case if it -hill tpppu to ihe Com l In fou 

untio,,of3° PU "Inch such objection is 1 used, tli it independent!) of 

' ' " the evidence objioted to mil idmittcd there w is siilb 

cunt evidence (o justify the decision or that, if the 1 ejected evidence h id bien 
leu ivcd, it ougiil not to h i\e vaued the decision 
Act not leadened in, EVII1 Nothing m tins let eon tuned shall bi o 
ul im sible now ulimt constiucd as to nmlu in ulmissibli in ui> Court 

,wl it j“ the Compinv’s uij evidence which blit foi tin pissin* ot the Vet, 

would have been ulmissible in such Couit 


touits 


APPENDIX E 

EEVEILI l\ 10 I) WAGES TOR ULt USING 10 GIVE I V 11)1 NCL 

. i fwllowin** section ippears iliki m Act XIX ot IS* » , ippl\m 0 to Bin*, d 
"‘d m Ai t X of 185 1 ipplj ing to M idi is and Bomb i> 


Act XIX of 1853 Section 26 

26 Vnj person, whether a partj to the suit oi not, to whom a summons 
Liiliii.i. , i to attend and give evidence or product i document, 

f .,1 Kfu,,,. 4 shall be person ill) delivered and who lid! without 

* vide act ° lawful excuse, neglect or refuse to obi > such summons 

, . . or who shall be proved to hue ib eonded, oi lift 

. . °j t'n wu to won! bein 0 served with such summons ind m> pcison 
or in i* ,n i uul upon Ik iii 0 required bj tin Couit to ^ive evulenet 
ivi loddee i document in his possession, sh ill, without law till c\i use ri fuse lo 
JV *i u* ,w ' or fcI -’ 11 his deposition or to pio luce i documuil in bis po is 
who b " 111 nhbtiou to ui) proceedings uiulci tilts Vet, behibli to the p irt> at 
-h ill' . r< tl In ummoiis shall Invi bun issued ol at who i uistnnet Ik 
.. i . I' fv'pttrul to ^im tviduiei oi pioiluee the ilo^una nt foi nil d mi i n i s 
lbs*" i* i ma ^ in eoiisujuenec of such inflict oi lefu d oi of «-ue!i 

, , ''""s or 1 u pm 0 uul of the w \\ as i fore ul, to be tieouiul in i ( ud 


VPPLVJ )IX I 
VMLMMNG \Cl'- 
Act XVIII of 1872 
OUU urs IM) HI ISDN 1 ' 

bilnv Y\ l iril,,u ' whji el of this hill is to eimlmiu e rlun mbs which it is 
Vt th** 1 U '° ui tdverlentlj repelled b\ tin ludiin 1 v idi nti Vet, 1S7J 
ih m HM,,< fme opportumtv is liken to eorreet onto ikn< d and utlnr ucu 
t errors to which mention h is been drvwn 
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LVI Wlniuvcr, b) anj btituto oi Vet Uc^uWiim in Ordnance non 
Pt< of of olli nl doui '» fom.orum Statute 01 Vet to ho licit ilia in kuc<, 
i„ u ,t s m> ccrtihc itc, certified cop) or otlu r document, sh ill 

beiteuviblc in evidence of in) pirtiouhi m uiy 
Cant of TiMicc the ‘•nine if it is substmti ill) m tin form and pui pint* to 
In * venial m the ni inner directed b> the Stituto Act Refill ition 01 Oidi 
» nice wliieli m ikes it evidence shill be jmma facie evidence, uln n it is ren 
dutd nlniHsihlc without proof ot inystimp, signature, eliinctci or nuthont) 
"Inch it is directed to have, or from which it is directed to proceed 


LVir lhe unpropei admission or rejection of cvieli nee shill not Ik 
vt . . - ground of itself tor i new trill or icvtrMl of an) diei 

i , tinn'n'i! „ 10 sion in any case, if it -hill ippear to lhe Gomt Ixfote 

untnn uf i*vm 1 P ^? 1 "hich such objection is l used, tli it imlcptndi nil) of 
L cc the evuh nee obj< ctcd to und idinitted there w is bit 111 
cunt evidence to justify tlu decision, or tint, if the i ejected ivulentt hid ban 
net tVul, it ought not to h ivt varied the decision 


Vet not iciultnitl in 
uiims«ible now 11111111 
ted m the Gutuptnv’s 
( Jui is 1 


LVIH Nothing in this let eont lined fell ill be so 
con stilled as to ranla in ulniissibh 111 in) Court 
in> evidence which hut foi tin p issin 0 of the Vet, 
would have been idnn sible m bUeli Com t 


APPENDIX E 


WAUILIIY 10 D VUAGL3 TOR ULL USING iO GIVE LVfDLNGP 

,1 section ippt irs ilike in Act XfX ot lb ; > ippiv in Q to lit n* il 

ll,u 111 «ct Nof lb"; 1 ippiv in e to M idris md Bomhi) 


Act XIX of 1853 , Section 26 

26 Vn) person, whether a p irt) to the suit 01 not, to whom a summons 
Lui.,1,,. , 1 to attend mid give evidence or product 1 document 

fa lcfusui ° ‘I 1111186,4 sh ill he person ill) delivered and who -hill without 
f viiluieo ** nl ' t 1 twful cxcu°e neglect or re fu e to oht> sm h umnions, 
t t . or who shall bo pioved to hive ib.comled, 01 kept 

who l ' 10 " tvoul being -cived with such summon* mil m> peison 
or ,t . in « ui Gouit md upon bang required b) the Comt to & ivo evuh nee, 
1 “^ ’ document m his poc-e^siou, shill, without lawful excuse, refuse to 
sinn * T j.ute °r Mv,n Ins deposition, or to pioduec 1 documeiil 111 lus posst* 
who 8 M ’ Ul "billion to m) proceedings mulct this Vet hell lhlt to the jJirtv at 
ij L . rt< i u e t tlu summons shill hive been iasU< d OIL it whose instinct lie 
n lit It I ,u l u,r< d 1,0 o>'» ivulenu or produce tho document foi all <1 imi p ( s 
.1 ^ 1 , nil > ’siistim in 0011 sequence of such neglect 01 icfusil 01 of ueh 
\ el io| IUllf>r * or ' w P m -* out of the wi) as nlore-u 1 , to be iceoveied 111 u Civil 
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AMENDING AGTls 


Act xvm of 1872 


ouwers n d itn 1 so \ s 


Inin v , 
Vt the 
dentil 


ht prim it) objt cl of this Bill is to continue e«rtun mbs which it is 
tl IUvl butt in ulvcrtentl) reptilcx! bv tlu Indi m I \ idi nee Vet, 187 i 
fcmm. nine opportunity 13 taken to correct some cleric il md othu aeei 
trror& to which attention h is been dr \wn 
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Now, tint was n positive enactment in the clean -t po "tide terms 
puiporting to confer upon certain tribunal-. and ofhctis power to adnunistu oath 
Prana fane if that power were tenioved fiom the Statute Bool and nothin,, put 
in its place it would ei ase to exist Lhe question thin w ts, whether tin 
power could be thrived from any othei quarter lor tin puipo e ol 

determining this qut non it lud lieon necessary to read fi\< Aft" of Pailia 
ment and ton chai ters, ind to real some of these documents veil eanfullv 
sum thej vveio framed on the mo"t perplexing of nil principles tlir pnuciph ot 
declaring void ill previous inconsistent provisions So tint vou tnd to mil 
through the whole document to see what was and what was not tncoiw tent I he 
rc suit was that the powei of idmim taring an oath would remain with tin Hi„h 
Courts hut would not tcmain with the Commissioners and Arbitrators the inn 
mentioned It was theiefore important to levve upon the Statute Pool as char 
and extensive an authority as that w huh was taken out of it and the sunphst 
way of doing that in the present emergency was bv continuing (.hr exi tence 
of lb u section AVhon the tune came for dealing with the matter fin ill) the 
proper place foi it would be found m an Act rilatm-, to the subject eif oaths 
and aflumtUians, rathei than in one relating to the general subject ot evidence 

"Previously to this j ear the incipicity to ndministu an oath would line 
vitiated many legal proceedings But in the piestnt veir an Act (No VI ot 
W2) was passed, which had two objects— one was to r< spect ind hind llie 
conscience of witnesses, and the othei to pievent the entire viti ition of legal 
proceedings by omissions and irregul u ltics in the administration of oath" I lu 
hist onjeck had nothing to do with the present question An oath w is m oalh 
'alntcva might bo thefonn of it, and the person who administered if mini In 
duly qualified to do so 1 he second object w is important, bci au«e it dinnm hi d 
the mischief which might arise from the incapacity of the lurlge to admini ter 
mi oatli But it dul not prevent administration of an oath by sucli incapable 
person from being an u regularity Nor wii it cns\ to sav how a Judge, upon 
being pre- ed with such irregularity, would deal with the ea«e C ertamh, mam 
J 1 Commissioner and Aibitntor would say ‘in a-, much as no objection is made 
hj the witno&s, and is an oath is the tf guitar form of proceeding and m I lm\i 
h\ express legislation been mule incapable to administer one, I declini to „o 
0,1 Willi the cage * Beside-, this the Act in qiustion did not affix the penalties 
°f perjury to the giving of fnl c testimonv under such circumstance On tin-, 
point Sections 178 and 179 of tin Pend Code "bowed the importance itt ached 
to the legal administration of m oath by duly authorized persons lor (In 
foregoing reasons we should he running "Onie apprecuhle risk of di-tuihance of 
judicial proceedings if we did not pas-* this Bill into 1 n\ by the first Si ptemhei 
°u which d ly Ac t I of 1S73 w is to come into foice, when as no pos-ihh mjiin 
woiihl be done 1)} continuing the -cction in question the nnlv -ng^c tion i„ mist 
*•“ hung that it w as useless 

V ith legnid to tlie othei amendments, thev would not be r< m irked upon in 
, f tai| 1 hc> would nil spcik for them elu>, and were intended to cover obv ion*, 
nifitis md "lip-i ithcr of writin„, oi of piintin„ or of dtafting \\« l ad now 
'“’ivul event criticism" on \ct I of 1S72 and fit* m w is little ilouht (It it 
ufti r it had been u tecl in actual practice it would Iiki mo t ] m- of K rc it 
t^iiilinh utd diffit ally, and e-pecnllv tho-e pi • el on subjects m w to h„i li 
•um require amendment in «ev« nil particular-. 

J ith iuguit, I'TJ 


Act in of 1887 
OBjrCr A \D I!F I \ s 

‘lhe obj it of tin- Bill is to pr« vi nt offwi r- of am department cono tried 
WUh inv branch of the puhlu n \i nu< from l» in, iDnip II d to a\ vrh<m. 

**M „ot am inform ition a« to the commi 101 of an\ oil m< In J n liml 
amt «ml\ is utlt um that wilm « " max not he u>mp« II -d u> di«* |« hm lie a 
,,r ' cam permitted n> lie n«ked the mines of (ho fr mi uhmillnv r me 
mijrin it ion - 1 s m f, tub on lh« rev mu (*" /*« <1 "• ffune 'lit IA HI, 
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there is one case, ltcg v Francis, (43 L J M C 97) in which evdence was 
admitted on a charge of obtaining monev on false pretences In that case 
hold Cokudge C J said ‘It seems clear upon principle that when the fact 
that the prisoner has done the thing charged ta proved, and the onlj remaining 
question i% whether nt the tune he did it he had guilt j knowledge of the quality 
of his act, or acted under a nmt \ke, evidence of the class received must be 
admissible * This ca^e probablj goes further than nn> other case, and the 
amendment which has been proposed of section 15 seems to provide sufficient!} 
for the class of cases in which the peculiar mtuic of the offence makes thi- 
question the crucial test ” 

“As regards the admission of evidence of other similar acts to piove guilty 
knowledge, it is thought that such evidence might be admitted in cases in which 
an accused person is charged, under section 234 Cr Pro Code, with and tried 
for three offences of the same kind at one trial That is to saj it is propo ed 
to allow the evidence brought forward to prove one of the three offences to be 
relevant to prove guilty knowledge or intention in the ca e of the other offences 
as the accused 13 charged with and is being tried for all three offences he has 
an opportunity of disproving the evidence brought against him Issues are 
not raised which are foreign to the charge ’ 

‘ -Briefly «fatcd the amendments proposea to be made bj the Ed! arc as 
follows — 

(1) the provision allowing a previous conviction to be proved m nil cn es 
will be repeated, 

(2) a previous conviction wiU be relevant under section 43 when it is a 
fact in issue, or otherwise relevant under the Act , 

(3) a previous conviction will be relevant as evidence of bad character 
When such evidence 19 relevant, 

(4) a previous conviction will be relevant to prove guilty knowledge oi 
intention , 

(5) the fact that an act formed port of a series of similar occurrence', in 
oath of which the person doing the act was concerned, will be lelevnnt to 
prove guilty knowledgor intention ” 

ith July the 7*9 0 

REPORT OP THE SELECT COMMITTEE 

“We, the undersigned Members of the Select Committee to which the Bill 
was referred, have cosidered the Bill, and have now the honour to submit this 
our report with the Bill as revised b} us annexed hereto 

We general!} approve the Bill as introduced, but we considei that the 
object can be attained by adding to section 14 an Explanation suggested bj the 
High Court 

We consider it desirable to indicate more particularly the classes of persons 
exercising magisterial functions who are not to be held to be magistrates for the 
purpose of section 26 

We have added a clause to remove a difficulty which has been txperienced 
m the construction of the words ‘for the same offence in section 30 of the same 
Act 

(ilh Ftbiuanf, 769/ 


Act V of 1899 
OBJFGTS AND REASONS 

“It has been held b> the Calcutta High Court in the ca«e of Queen Empret 
v rat ir Mamhomed She], which was decided on the 16th Tul>, 1806 that the 
opinion of nn expert as to the identity of finger impression is not admissible 
under s 45 of the Indian Evidence Act 1872 The sjsten. of > l“n*i 4 \ntion bj 
means of such impressions is gaming ground amlhn^been introduced with const 
denote success, especiallj in the Lower Provinces of Bengal It -eems desirable 
tint expert-evidence in connection with it should be admitted mu! with that object 
it is proposed expre«M\ to amend the law on the subject ’ 

ISC 
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there is one case, lieg v Eianns, (43 L J M C 07) in which evidence was 
admitted on a charge of obtaining money on false pretences In that case 
Lord Colendrjc C J said ‘It seems clear upon principle that when the fact 
that the prisoner has done the thing charged is proved and the only lemaining 
question i« whether at the time he did it he had guilty knowledge of the quality 
of his net, or acted under a mistake, evidence ol the class received must be 
admissible * Uhts case probably goes further than any other case, and the 
amendment which has been propo ed of ection 13 seems to provide sufficiently 
for the class of cases in which the peculiar nature of the offence makes thi- 
question the crucial test ” 

t( As regards the admission of evidence of other similar acts to piove guilty 
knowledge, it is thought that such evidence might be admitted in cases in which 
an accused person is charged, under section 234 Cr Pro Code, with and tried 
for three offences of the same kind at one trial That is to &ay, it is proposed 
to allow the evidence brought forward to prove one of the three offences to be 
relevant to prove guilty knowledge or intention in the ca^e of the other offences, 
as the accused is charged with and is being tried for all three offences he has 
an opportunity of disproving the evidence brought against him Issues are 
not raised which are foreign to the clmige ’ 

“Briefly stated the amendments proposed to be made by the Bdl aro ns 
follows — 

(1) the provision allowing a previous conviction to he proved in all ca®os 
will be repeated , 

(2) a previous conviction wi'l be relevant under section 43 when it is a 
fact in issue, or otherwise relevant under the Act , 

(3) a previous conviction will be relevant as evidence of bad character 
when such evidence is relevant , 

(4) a previous conviction will be relevant to prove guilty knowledge oi 
intention , 

(5) the fact that an act formed paitof n series of similar occurrence®, in 
each ot which the person doing the act was concerned, will be lelevant to 
prove guilty knowlcdg or intention ’ 

4th July the 1^90 

REPORT Or THE SELECT COMMITTEE 

“We, the undersigned Members of the Select Committee to which the Bill 
was referred, have cosidcred the Bill, and have now the honour to submit this 
our report with the Bill as revised by us annexed hereto 

We generally approve the Bill as introduced, but we considei that the 
attained by adding to section 14 an Explanation suggested by the 

High Court 

We consider it desirable to indicate more particularly the classes of persons 
exercising magisterial function® who are not to be held to be magistrates for the 
purpose of section 26 

We have added a clause to lemove a difficulty which has been experienced 
in the construction of the words ‘for the ®ame offence’ m section 30 of the same 
Act ’ 

blk Eehman/, 1S9] 


Act V of 1899 
OBJECTS AND REASONS 

* tt has been held by the Calcutta High Court in the cise of Queen Empre*i 
V lahir Mamhomecl Shel , which was decided on the 16th Tuly, 1896 that the 
opinion of an expert a9 to the identity of finger impression is not admissible 
»mler s 45 of the Indian Evidence Act 1872 The system of ]*«* dvntion by 
means of such impres®tons is gaining ground, nr»dha®been introduced with con®i 
uernble success, especially in the I ower Provinces of Bengal It eems dc®irdde 
Hint, expert evidence in connection with it ®hou!d be admitted and with that object 
is aroposed exprc«®ls to amend the law on the subject ’ 
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(4) any put noi slup oi lndnuluil to whose boosk App C 
tbo provisions of tins Act sbill have lioui 
e\tondod ns hoioinaftei piovided 
(i) any post office savings bank oi money older office, 

(3) “bankeis’ books” include ledger, day books, cash- 
books, account books, and all othei books usod m the oulmaia 
business o£ a bank , 

{ 4 ) “legal pioceeding” means any piocccding oi in- 
quiry in wlucli endoncc is, oi may bo given and includes an 
aibitiation 

( 5 ) “The Couit” moans tlio poison oi poisons befoie 
whom legal piocccding is held oi taken , 

( 6 ) "Judgo” means a Judge o{ a High Comt 

(7) “tiial" means any healing bofoic the Comt at 
Minch evidence is taken , and 

(8) “certified copy” means a copy of any cntiy in the 
books of a bank togetkai with a ceitidcatc wiitten at tlio 
foot of such copy that it is a tiuo copy of such cntiy , that 
such cntiy is contained in one of the ordinary books of the 
bank, and was mado in the usual and ordinal y course of busi- 
ness , and that such book is still m tlio custody of the bank , 
such ceitificato being dated and subsenbed by the punoipal 
accountant oi managci of tlio book with his nnmo anil offici il 
title 

. , Ongm 1 Ill'S Act is based on the English Bankers Books Evidence Act, 

1879 (42 & 43 Vicfc Oil) 


Company Copies of entries in the books of n Bink winch docs not come 
''■thin the definition of a "Company” as given in «ub section (1) though cciti 
tied in accordance with the form pic^cnbcd b> that Act are not ndnn «ible m 
evidence under the prow-uons of this Act Emtnci-} v Pair it '} , 4 C W K 
433 (r B) 

Bank According to s 9 of tlie 1 ngli^h Act, haul ’ and ‘ banket’ mean 
'in> per on, poison* partnership or company cariying on the busines-. of 
b inkers and having r dulv made a return to the Gommi ‘uoneis of Inland 
Ke\enue, and nlso any savings bank certified under the Acts relating to Savings 
Uanks, and also any post office Savings Banks Ifio word hank ’ connotes the 
business of utilising money received for purposes of piofit The mere fact 
that a Government .treasury receives money from a District Board and respects 
orders issued to it for payment does not constitute the Treasury i Bank 
Bangasuamiy Sankautlmgain, 43 M 816=39 M L J 327 = 58 Ind Cas 893, 
rolseyv H L C 28, 143) per Loul Biouqhatn 


Banker In Halifax Umhn v IVheelwnglU 10 Ex 183=44 L I Ex 1 21, 
Baton Clcasbi/ e aid “Tirst it is said that taking that statute together with 
several other statutes on the same subject the word bankei was not to be 
lestricted to persons regularly engaged in the business of banking but that 
person who receives the money of another into his charge and according 
to the course of business between them, pays it out by having drafts drawn 
him payable to order, ought to be considered a banker within the meaning 
otthat enactment We cannot accede to that argument ’ “ A banker is one who, 
in the ordinary course of Vn3 business honours cheques drawn, upon him b> 
persons bom and for whom he receives money ’ Hafts Lau of Banting 
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") No officer of a bank shall m any legal pioceeding . 

Cist m which orn to '\ ,nch tho ,mn1 ' > s not » he c O“>- 

c<r of Mnk not com pellable to pioduce any bankeis book, 
Reliable to pioduce the contents of winch can be pi oa ed undei 
’ this Act, or to appeal as a witness to 

piovo tho matteis, tiansactions, and accounts tlieiein recoid- 
od unless by oidei of tho Coiut or a Judge made for a special 
Cau so. 

Scope 11ns section conespomE to section C of the English Banl ers’ 
J!oo» s Evidence Act, 1879 (42 A 13 Viet 11) By this section n banker is 
evot ented from peiwOnnl attendance m C ourt Sec also Emmoll v Stai Aens 
PV Co 02 L J B, 77 

b (I) On the application of any pally to a legal pio- 
I .petition of boohs oceclmg, tho Court oi a Judge liny oidei 
by order of Court or that such pal ty be at liberty to inspect 
lu te and take copies of any entnes m a 

b nkci’s book foi any of the purposes of such pioceeding, oi 
r av ordei tho bank to piepait and produce, within a time 
I bo specified in the Older, ceitified copies of all such entnes, 
iccompanted by a fuithei ceitihcato that no otbei entries aio 
to be found in the books of the bank lolovant to the matteis 
in issue in such proceeding and such fuithei ccitificate shall 
bo dated and subseiibed m manner beieinbef ore dnected in 
rofoicnce to ceitified copies 

(2) An order undei tins oi the jnecedmg section may bo 
inado oitbei with oi without summoning the baDk, and shall 
bo solved on the bank three cloai days (exclusive of bank 
holidays) befoio the same is to be obeyed, unless the Coiut oi 
Judgo shall othoiwise duect 

(3) Tho bank may, at any time befoie tho time limited 
foi obodioace to any such Older as afoiesaid, eithei offei 
to pioduce then books at the trial, oi give notice of thou 
intention to show cause against such oidei s and tbeioiipon 
tho samo shall not bo enfoiced without fuither ordei 

Scope This section corresponds to section 7 of the English Act A 
magistrate before whom criminal proceedings are pending is a Court within the 
meaning of the Act and can therefore make an order under this section 7? 
Tf^n, (1903) 2 KB 919 under the English Act anj Judge in any division 
j ji lc United Kingdom has jurisdiction in anj other Kissam v Lull, (1896) 

I 7*, T 574=63 L J Q B 433 C A Such an order can be made cx parte, 
nut the Judge ought to be careful about so doing -if noli v 77 ana, 36 Ob D 731 
i t j/vlmtcv (1907) 2 Ir 103,7 Jmmott v Stai Nen s paper Co , 62 

% f ^ B 77, bonth Station! Shue v Ebb s Smith, (1S93) 2 Q B 674, per Lord 

Bllt as a rule it should be made by a summons oi n notice under the 
JOR n oi- 0r direction Arnott v Hayes 36 Ch D 731 Danes \ White 33 L 
.j v ,"73 The partj whose account is sought to be inspected maj oppose 
Dn?n P i? ilcatl0n on n°y ground on which inspection of ordinarj documents 
j-ouiu be resisted Yeaily Practice, (1921) 43S No evidence is absoluteh 
imwn* 1 ’ but the Judge must be satisfied that the entries in question are ad 
Ultimo m e?ideq<je m the actipn, and for this purpose evidence maj l*§ 
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5 No officer of a, bank sliall m any legal pioceedmg 
Ciw, m Which ora to which tlie bank 1S not a P ait y l)e com- 
er of Innh not com Reliable to pioduce any bankeis book, 
pdlable to produce the contents of which can be plowed undei 
)u0 b this Act, or to appeal as a witness to 

piovo the mattcis, tiansactious, and accounts theiein recoid- 
cd unless by oidei of the Couit oi a Judge made foi a special 
cause 

Scope Ihib section corresponds to section C of the English Bankeis* 
Boo» s Evidence Act, 1870 {12 A 13 Viet 11) By this section i binkei is 
exo> crated from peuonal attendance *n Court ^ec al=o Emmott v Slat Xen ? 
1>«IX Co 02 L J B, 77 


b (!) On the application of any paily to a legil pi O' 
I fepection Of books ceeding, tlio Court or a Judge liny oidei 
•>> order of Court or that such paity lie at liborty to inspect 
’ and take copies of any entiles in i 

1) likei’s book foi any of the puiposes of such proceeding, or 
i' ay ordei the bank to piepaie and produce, within a tune 
I bo specified in tbe Older, ceitified copies of all such entiles, 
accompanied bj a fuithei certilicate that no othei entries aie 
to be found in the books of tile bank relevant to the mattei s 
in issue m such proceeding and such fuithei ceitificate shall 
ko dated and subsoiibcd in manner bciembefoie dneoted m 


lofoicuce to ceitified copies 

(2) An ordoi under this 01 tbe piecedmg section may be 
made cither with 01 without summoning the hank, and shall 
bo solved on tbe bank tbieo cleai days (exclusive of bank 
holidays) befoie the same is to be obeyed, unless the Couit oi 
Judgo shall othei wise dnoct 

(3) Tho bank may, at any time hef oi e the time limited 
foi obedience to any such oidei as afoiesaid, eitliei offei 
to pioduce then hooks at the trial, oi gi\e notice of then 
intontion to show cause against such oideis and theioupnn 
tho same shall not be enfoiced without fuitlier oidei 

Scope Ibis section corresponds to section 7 of the English Act A 
magistrate befoie whom criminal proceedings arc pending is a Court within the 
meaning of the Act and can therefore make in order under this section 7? 
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(3) Any 01 del nndei this section awaidlng costs may, App 
on application to any Couit of Civil Judicature designated in 
the order, be executed by such Couit as if the oidei were a 
decree foi money passed by itself 

Piovided that nothing m this sub-section shall bo 
constiued to deiogate fiom any powei which the Court oi 
Judge mating the oidei may possess foi the enfoicemont 
of its oi lus diiections with lespect to the payment of costs 


APPENDIX H 
THE INDIAN OATHS ACT 
ACT X OP 1673 

Herr. ti ed the assent of the Goto not General on the 8th ipnl, 787 j 

An Act to consolidate tile law relating to Judicial oaths, and for other 
purposes 

IVhcieas it is expedient to consolidate the law i elating 
p to judicial oaths, affirmations and delaia- 

i eatable tions and to lepeal the lau l elating to 

official oiths, affirmations and decollations , It is heieliy 
enncteil as follows — 

I PRELIMINARY 

Short title 1 Tllls Act ma y 1)0 celled ''The 

Indian Oaths Act, 187 3' 

It extends to the whole of Butish India, and so fai as 
Local extent legmds subjects of Hei Majesty, to the 

temtoiies of Native Punces and States 
in alliance with Hei Majesty , 

[Commencement] — Repealed by the Repealing Act, 1873 

(XII of 87 tj 

1 history “The emplojment of oaths” ‘■ais Prof II II; mote “takes otir 
in tori back to the origins of Germanic lau and cu tom, where, as in nil primi- 
I® civlization 5 , the appeal to the supernatural plajs an important part in tl»n 
administration of justice But the use of oaths for witnesse*. appears «■» onlj a 
single and subordinate pha«e of the general report to oaths fhe earh Germanic 
modes of trials consisted largel} in a reference, in one form or another, to tin 
/aajfiitw Dei B> oath's fornnllj taken one might e\cn establish hia claim or 
ns plea bojond attack It was not \ matter of weighing the credibility ofn 
sworn statement , the thought wn-, rather that such an appeal could not be false! j 
wn ,m P l »nity To Mich an maocatton a judicial and determinative effect 

vm, attributed b\ the religious notions of lire time The pro n res-- from thi, 
notions of the oatli nt large (which left if trices as late as the 1S00 s in «ome 
iii common modes of procedure) to the -econd *tage of a te t or security for 
creauniitj was <dow and gradual In the 1700 « enmo the beginning of n third 
go of devtlnpment, m which legidature sanctioned what the community lnd 
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a Magistrate has light to administer oath to a witness Emperot v Lai ApP H 
12 Or L J 577 = 12 Ind Cas 841 = 4 Bur L T 130 By s 4 of the 
i Oaths Act 1873, all persons having by law authority to receive evidence 
r 1 to administer oaths and affirmations in discharge of the duties, 
of the powers imposed or conferred on them by liw Kinq 
v Pa 1 isi, 2 L B R 272 A Sub magistrate acting under ch XIV 
it Procedure Code is a Court acting in the discharge of a duty 
n bun b> law and is therefore authorized to administer oath under 
Teton v Emperor 29 M 89 = 3 Cr L J 370 Witnesses exa 
a Commissioner appointed under Act XXXVII of 1850 to hold 
into the behaviour of a certain Judicial officer, are bound to state 
a render themselves liable to be punished under s 193 I P C 
falselj Gobtnd Ram v Empress, 18 P R 1893 Cr The proce 
arbitrator is not governed by the Oaths Act Bhaqirath v Ram 
9 Q i=A W N 1S82, 34 A Magistrate is not competent to 
m the course of a non judicial inquirv Allahwarayo v Grown , 

3 =• 33 Ind Cas G72 


-jON BY WHOM OATHS OR AFFIRMATIONS MUST 
BE MADE 

,na 5 Oaths or affirmations shall be made 

by— by the following peisons — 
witnesses, that is to say, all peisons who may law- 
fully be examined, oi give, oi be required 
to give, evidence by oi before any Coiut 
mg by law ot consent of parties authonty to 
'•sons oi to leceive evidence , 

(fl) intei pi eters of questions put to, 
and evidence given by, witnesses , 

( r ) jurors 

ein contained shall render it lawful to ad* 
~ proceeding, an oath oi rtfhimation to 
• ecessaiy to admimstei to the official intei - 
, aftei he has enteied on the execution of 
’ce, an oath oi affnmation that he will 
those duties 

“An oath is a religious sanction that mankind ha\o 
I agre^, that when the witness is of a religion it 
m of ill religion is tho belief of a God ’ Pei Lee 
, 1 Atk, 453 In the same case TJ tils L C J 
in a Go J, and that He will regard and punish us 
»«ary to quahf j ft man to take an oath Jladu icL 
ary to an oath 13 an nppeal to tho Supreme 
ler of truth ond the avenger of falsehood. In 
1 fat tin B said “Tho doctrine laid down (m 
essence of an oith was an appeal to tho 
o the per on taking the oath believed, and 
u of truth and mi avenger of falsehood " 
nent relates to present life or to future exts 
I'Uaugh, L R 14 Q B D G97, Brttl V R 
person taking tho oith should btho\o that 
future state If there be anj belief m a 
osed that a Supremo Being would punish n 
at is enough ’ In Shaw Moore, | Jones 
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Act, n Arngi tmto lift*' right to administer oath to a witness. Fhnncroi \ Lai AnD H 

VMft, 12 Cr L T >77-12 Ind Cns S4l«lBur L T 130 B> s 1 of the 

Indian Oaths Act 1873 all persons hating hj lew authority to reccivo oYidenco 

are authorised to administer oaths and affirmation* m discharge of the duties, 

or in exercise of the power imposed or conferred on them by law htnq 

jPmjifror v PaJm 2 I HR 272 V fcub magistrate acting under ch XIV 

of the Criminal Procedure Code is n Court acting in the discharge of n duty 

imposed on him b> law and is therefore authorized to administer oath under 

this section Teton \ Enipcroi, 29 M 89- 3 Cr I J 370 Witnesses exa 

mined before a Comnns loner appointed under Act XXXVII of 1830 to hold 

an enquiry into the belmuour of a certain Judicial officer, arc bound to state 

the truth and render themselves liable to be punished under s 193 I P C 

if they testify fatal} Qobind Lam t Empress, 18 P R 1898 Cr The proce 

dure of the arbitrator w not governed by tho Oalha Act Bhaqiralh \ Ram 

Ohukim , 4 A 283 — V X 1SS2 , 34 A Magistrate is not competent to 

administer oath in the course of a non judicial inquiry lllahuaraijo v Croiui, 

17 Cr L J 368 - 33 Ind Ca* C72 

III ITRSON B'i WHOM OV11IS OR AITIRMATIONS MUST 
BL MADE 

Oaths or nflirma 5 Oaths or affirmations shall be made 

tions to be made b>— By the following persons — 

(a All witnesses, that is to say, all poisons who may law- 
Witncsbcs fully bo examined, oi gno, oi be required 

to give, evidence by oi bofore any Coiut 
or person having by lau or consent of parties authonty to 
famine such persons oi to iecei\e evidence , 

r (6) interpictors of questions put to, 

interpreters pnd ld(mco giyen by> Wltn esses ^ 

Turora (f ) jurors 

Nothing heioin contained shall render it lawful to ad- 
minister, in a ciimmal proceeding, an oath oi rtffiimation to 
accused person, oi necessity to administei to the official inter- 
preter of any Court, aftei he has entered on the execution of 
the duties of his of fico, an oath or affirmation that he will 
faithfully dischaige those duties 

Nature of the Belief “An oath is a religious sanction that mankind have 
universally established I agre~ that when the witness is of a religion it 
'r 8 ~™ cient for the found Uion of ill religion is tho belief of a God ’ Pei Lee 
r in Omichand v Bari er, 1 Atk. 455 In the same case Wills L G J 
said Nothing but the belief m a Go J, and that He will regard and punish us 
according to our deser s is necessary to qualify a man to take an oath HadioicL 
b ^ udded AH that is necessary to nn oath is an appeal to the Supreme 
"Jr'U?, as thinking hun the rewarder of truth and the avenger of falsehood In 
miter \ Salomons, 7 Evch 533 Matltn B said ‘The doctrine laid down (m 
vnnehandy Baiker) was that the essence of an oath was nn nppeal to the 
wh re 'u 0 ® ein £ In ro hose existence the per-on taking the oath believed, and 
j. notn uo also belie vod to be a rewarder of truth and an avenger of falsehood 
tL 1S lmi uatenal whether tho punishment relates to present life or to future exis 
said 6 «'ru AWorne?/ General v Bradlaugh, L R 14 Q. B D 697, Brett M J? 
u n Ihere is no necessity that the person taking the oath should believe that 
reli«v 1° I 10 punished in a future state If there be any belief in a 

innr> n ? Ccort h n £f to which it is supposed that a Supreme Being would punish a 
in this world for doing wrong that is enough ” In Shaw v, Moore 4 Jones 
187 
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Act, n Magi trnto lin* right to administer oath to n witness. Pmtieror v Lai ADD H 

Mcah 12 Cr h J ’*77- 12 Ind Cns 84l«4Bur X, T 130 Bj s 4 of the y 

In dinn Oaths Act 1873 all persons baaing by law authority to rccoivo ovidenco 

arc million a cd to administer oaths and affirmations in di^chnrgo of the duties, 

or in exercise of the power' imposed or conferred on them by law hnuj 

Emperor v Ptiktst, 2 L B It 272 A Sub mngistrnto acting under ch XIV 

of tne Criminal Procedure Code is a Court acting in the discharge of a dutj 

imposed on him by law ami is therefore authorized to administer oath under 

this section TevOn v Fmperor, 29 M 89=*3 Cr L J 370 Witnesses exa 

mined before n Commis-ioncr appointed umkr Act XXXVII of 1850 to bold 

an enquiry into the behaMOUr of a certain Judicial officer, are bound to state 

the truth and render them'ehes liable to be punished under a 193 I P C 

if they testify falsely Qobtnd ham v Empress, 18 P R 1898 Cr The proce 

ilure of the arbitrator is not governed by tlic Oaths Act Bhaqirath v R am 

Ghulam, 4 A 283=» V h ISS2 , 3-1 A Magistrate is not competent to 

administer oatli m the cour«e of a non judicial inquiry 1 llahttarayo \ Oroicn, 

17 Cr L J 368 « 33 Ind Cm G72 


HI PERSON m WHOM OVriIS OR AITIRMATIONS MUST 
B1 MADE 

Oaths or nffirmn 5 Oaths or affirmations shall bo made 

Hons to be made by — By the following poisons — 

(a All witnesses, that is to say, all poisons uho may law- 
Witncs&ea fully be examined, oi gn e, oi bo requued 

to gn e, evidence by oi before any Comt 
or person ha^ mg by latt oi consent of parties authority to 
examine such persons oi to icceive evidence , 

f ( b ) intei pi eters of questions put to, 

Interpreters and evidence given by, witnesses , 

Jurors (r) jurors 

Nothing lioiein contained shall render it lawful to ad- 
minister, in a cnminal proceeding, an oath oi rtffiimation to 
accused person, oi necoss ti y to admimstei to the official intei - 
pretor of any Court, aftei ho has eutoied on the execution of 
the duties of his office, an oath or affumation that he will 
faithfully dischaige those duties 

Nature of the Belief “An oath is n religious sanction that mankind have 
universally established I agree that when the witness is of a religion it 
8 ufficient for the foundation of ill religion is the belief of a God * Pei Lee 
■k “ J *n Onuchand v Barker , 1 Atk 455 In the same c iso Wills L C J 
saiq “Nothing but the belief in a Gol, and that He will regard and punish us 
ceo ruing to our deser s is necessary to qualify a man to take an oath Haditicl 
d 0 & dded “All that is necessary to an oath is an appeal to the Supreme 
»eing, as thinking him the rewarder of truth and the avenger of falsehood. In 
miter v Salomons, 7 Exoh 535 Martin B smd ‘The doctrine laid down (in 
ouchand v Bar 1 er) was that the essence of an o\th was an appeal to the 
upreme Being m whose existence the person taking the oath believed, and 
wnom he also belie yed to be a rewarder of truth and an avenger of falsehood ” 
« is immaterial whether the punishment relates to present life or to future exis 
SS 9 General v Bradlaugh, L R 14 Q B D C97, Brett M R 

J hero is no necessity that the person taking the oath should believe that 
relif* 1 * ie ^ ia ^ e to he punished in a future state If there be any belief m a 
“® 10n fording to which it is supposed that a Supreme Being would punish a 
n ln tlll 9 world for doing wrong that is enough ” In Shan v, Moore , 4 Jones 
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prove that the interpret ition was made accunteh Baikal \ Kino Empciou Ann 
DC L J 690=13 0 W N 942 Ap P 

An enquuy on an application un ler s 100 Cr Pro Code, 189S to issue 
a seirch nnrrant is judicial inquiry and pioceedmgs preliminary to the issue of 
so irch warrant under s 100 aro judicial proceedings In the course of such 
judicial proceedings, the Mngistiate would be empowered to examine persona 
on oath and such peisons would be lionnrl to take oath under s 5 of the Oaths 
Act and under s 14 of that Act would be bound to state the truth Abdul Attv 
v Ciown 34 P R 1910 Cr =17 Cr L J 191 = 3G Ind Cas 171 


6 Where the witness, intei pi etei oi 3m 01 is a Hindu 
... u xr 01 Muhammadan, 

tivea T'b" pw-wis 01 h’ 8 objection to ranking in oath, lit 
objecting to oaths shall, instead of making an oath, make 

an affirmation 

In ©very othei case, the 'witness, mtmpietei, 01 311101 
shall make an oath 


Hindu and Mahomedan law on the subject If we tuin to India even 
prior to the introduction of English rule, wc find that the Laws of Menu had 
their oath too , and in point of form, that prescribed b> Menu is not very 
different from the English one —The impreentorj part too of the oath of Menu 
if not framed exactlj in conformity with tho varying Code of the religious belief 
of the swearer was nevertheless in n form adopted to the peculiarities of the 
influences by which each individual might be presumed to bo most affected 
TfCt the Judge cause Priest to swe ir by his veracity, a Soldier bj his horse or 
elephant and his weipons, a Mei chant by his kino, gram, and gold a Mechanic 
oi bervile man imprecating on Ins own head if he speak fal-elj all possible 
crimes The meaning is he shall adjure a Brahmin by sajing, if you speak 
falsely your truth will be destroved a Cashelnjc by saying your horse or elephant 
and weapon become useless, a Vaistja ‘vour cattle seeds and gold will be un 
productive A Sudra be sh ill adjuio by saying, ‘if you speak falsely all sins will 
be on jour head’ {Maena qh ten’s Hindu Latt Vol I 248) A course of mipreca 
tion though, by the way which seems to address itself i uher to the punishment 
of a present life than a future one Tim however appears not to have been 
the only cause of swearing According to il/r BcaufO>t, the form of swearing 
the water of the Ganrjcs, ind by coppei and loolstj is virtually sanctioned V>> 
many shasUas , but othei pre&cubed forms are of equal validity , and all oaths 
made bj laying the hand on any symbol or image of the Diety have the same 
obligation The old Mahomedan Liw indeed as administered in India did not 
require the oath to give validity to the evidence, even 111 judicial cases , but it 
contained no prohibition against it” Goodeic Ei pp 70 77 The Hindus 
"md Mvhomedans were allowed to give their evidence on solemn affirmation by 
Act V of 1840 Witnesses who are Hindus or Alahomedans, are exempt from 
Joking oath Bhai Khan v Empnoi, 20 P R 1902 Or =47 P L R 1902 
The offence of giving false evidence may he committed, although tho person 
giving evidence has been neither sworn nor nffiimed Gobmd v Q E, 19 C 
do5 

IV FORM OF OATHS AND AFFIRMATIONS 


7 All oaths and affumations made under section 3 
Forms of oaths and slia11 1,6 admimsteied according to such 
affirmations forms as the High Court may from tune 

to time presciiho 

And until any such foims aie prescribed by the High 
Court, such oaths and affirmations shall be administered 
according to tho foims now in use 
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the Affirmation , but if he deliberate!} refrains from ao (10111!?, on the ground Ann 
tint the child cannot understand the nature of i solemn affirmation under 1 1 
section 13 of the Oaths Act, the deposition of the child will be admissible 
Fmperoi \ Kasha, 5 Bom L R 5*»1 


8 If any paity to, oi witness in, any judicial piocecd- 
Power of Court to ing offeis to give evidence on oath oi 
tender certain Oaths solemn afliimation m any foim common 
amongst, oi held binding by, peisons of the race or peisuation 
to which he belongs, and not lepugnant to justice oi decency 
and not purporting to affect any I bird peison, the Gouit may, 
if it thinks fit, notwithstanding anything heieinbefore con- 
tained, tendei such oath oi nffiiraation to lnm 


Scope of the section The term “part} ’ to any judicial proceedings in thi- 
section does not include the complainant in a criminal proceeding nor he 
accused Sections 8 11 of the Oaths Act do not apply to criminal proceedings 
Queen Empi css \ Mintuji 1*1 B 3S9, Impcratur y Haji Alu 5S L R 129 = 
13 Ind Cas 215“ 13 Cr L J 23, 1 Weir 822, Empeioi v Clnman, ? 2 Bom 
L R 893“ 58 Ind Cas 147 Under the provisions of this Act, an oath 
proposed in a form which could affect a third party can not under nnj circum 
stances be lawful!} administered Earn Retrain v Habit Singh , 18 A 4G Xabi 
Bolshy Ram Jawai/a 06 P R 1910=7 Ind Cas 479= 1UP L R 1910 ful m 
Bum v Dayaram, 88 Ind Cis 448= 23 A L J 513 Where tbe lower appellate 
Court, at the instance of the defendant, called upon the plaintiff to sue ir on the 
horan, that the defendant's case was false, which the plaintiff refused to do held 
that tho lower appellat Court was ju-tihed in raising a presumption fiom the 
Plaintiff s refusal that his case was false, the Court having power to act as it 
mu under the provisions of Act X of 1873 Issn Aleah v Kala>am,2 G L R 
476, Ulagappa v Pena, 15 Ind Ca« 195 But where defendant al«o refuses 
no presumption arises Suldeo v Ganesh, 10 Ind Cas 472 = 7 N L R 50 

Where m n suit, the parties put in a joint application evidencing an 
agreement to abide bj the statement on oath of a certain person, but one of the 
parties thereto subsequently, naked them to withdraw from the reference on the 
ground of collusion of that person with the other part} and no collusion 
was proved Held, he could not be allowed to do so Chiadu v Knar Sen o 
A L J 651 = 29 \ 49 

An agreement to a case decided on the evidence of a third peison given 
on oith, is in the nature of a reference to arbitration undei the Ci\ il Procudure 
M>iie nnd would be anhd and binding on the parties to a suit if all of them 
J°m in it The provisions of ss 8 12 of the Oaths Art have no application to 
such a case Lai lira ) Singh v Dulhma, 4 A 302 

Neither an invocation nor an oath or affirmation m the technical 
sense of the words is in any way an e«sentj nl part of the special oath or 
oitmn affirmation provided for m section 8 of the Indian Oaths Act of 1873 
he special oath or solemn affirmation referred to in section 8 of tbe 
? ct ia something quite distinct from the ordinary oaths and affirmations referred 
th ln , sec ^® n 5 The latter are to be in such form ns the High Court prescribes , 
e . from its very nature, is independent of such administrative direction 
i O' 03 ! 1 be m the form held binding by persons of the race to which the 
ponent belongs The special ** oath or solemn affirmation, ’ , when permitted, 

J* a complete substitute for the ordinary oath or affirmation and need not be 
ippleinented by it or any pirt of it The words "oath* and 'affirmation” 

, In re3 Peet of the special procedure provided for in section 8 are merely 
lini ri ^ tl T B naturo and suggestive of the consequences of the ritual — 

w»ii Wlt ^ ordinary oaths and nffiimations — but are in no way connected 

ift-a c, 111 T l|s form should be Indai Prasad v Joqmolian Das, 31 C W N 
SI T tM, A 301-2 316-46 C L J 13-30 SI L T 018=53 

CJ-64I.A 301 
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his refusal to allow the oath to be taken in the form agreed upon is that there A pp H 
is no evidence m support of his case Umn/ammai v Mutiah, 17M L J vv 

99, see also A^ima Begum v Muhammad Bal $//, 63 P R 1881, Thom Immal 
v Suhbaraya, 22 SI 234 

Where the defendant takes oath proposed b> the plaintiff, the oath is 
conclusive Chkedi Lai v Jauala Prasad, 6 A L J 244 = 31 A 315=2 Ind 
Cas 201 The mere agreement of one of the pirties to a judicial proceeding 
to he bound by the oath of the other is in itsell no adjustment of the suit 
If the part) to be bound by the oath adheres, after the oath is taken, to the 
mode of disposal mentioned m the agreement, then it is an idjustment, and 
a judgment by consent may be recorded, for the consent then would be un- 
qualified If lhe matter stated in the agreement is sufficient as the ground 
of a decision a judgment may be passed, for then it would be conclusive 
evidence under the Oiths Act Vasudeia v I Varaina 2 M 35G A dul> 
authorized agent holding a special power of attoinej from a part) to a suit 
enabling him to conduct it in a manner he may deem fit c in make an offer 
under s 9 of the Oaths Act, to be bound b) the oath of the other part) and 
to have the case decided m accordance therewith u ~nman \ Fai~a 

Mi, 14 A L I 38=38 A 131 = 32 Ind Cas 348 

Where the agreement proves abortive, a suit c in he decided on evidence 
taken Seshaqm v Sanlayy Sell), 4L W 258 = 1917 M W N 104 = 36 Ind 
Ois 1001 Where an offer is made by plaintiff to be bound by oath the Court 
has full discretion to call upon the defendant to accept or refuse the offer 
uul subject to the exercise of that discietiou, the offer once made stands, and 
if the defendant eventually accepts it, the plaintiff is bound by the result 
hnaitaj Dm v Sit Nit) G5 Ind Cas 700 Section 9 is b) no means manda 
lory and it seems tint under cert un special circumstances the Court maj have 
discretion to refuse to refer the matter to the reteree Mania Ihln \ Khuda 
1923 A 65, but see Milhu Lai v Snpal 4o A 724=21 A L T 637 = 

“ R 4 A 590=74 Ind Cas 918, Ram Bhaj v Dhum Chand 92 Ind Ca«* 

*n=A I R 1926 Lnh 240 

Ordinarily a part) cannot resile from Ins offer, buQie can do so with 
the pei mission of the Court Ram Bhaj v Dhvm, 92 Ind Cas 813, Narayan 
v Snkantha, 4 M)s L J 217, Said v If ah, 49 A 388 = 25 V L T 297 = 

A I R 1927 All 590 

Wheiem certain divorce proceedings among Mnhomednns the pleader 
tor the wife nnplied that both parties should be put on special oath and the 
l ourt granted the application directing the parties to take the Oath in the 
k m ? ,escr| hed for ‘Lnnn’ under Mnhomedan Law but there was nothing to 
show that the other part) agreed to abide by such oa h Held that such oath 
could not be conclusive becau a e of section 11 of the Oiths Act hhaltja Jhhi 
295- 110 Lid Cas 131 = 30 Bom L R 447 -A I R 

The word "parti* in this section includes a dul) authorised represen tatiu 
such ns a pleader and that he can make the offer contemplated b) the -ection 
Anw v Mohamma UO W N 10 

A party cannot ad 1 new condition to bis original offer and the other parti 
. p 0R th in accordance with the original offer Kvdn v hunnalh 
192^51 W N 183 = A I R 1928 Mad 488=109 Ind Cas 70S 

10 If such pirty or witness agiees to make Midi oath 

\dnumstmtion of oi affhmation, the Couit may proceed to nd- 
0lt " d accepted minister it oi, if it is of such a nature that 

it maa be moie com emcntly made out of Couit, the Comt 
ma 5 issue a commission to any pci son to admin tstei it, 
ftod nuthoiizo him to take the evidence of the puson to he 
SVN °u» oi aff timed and return it to the Court 

Scope Under section 10 of the Oaths Act the agreement to lak« an oath 
mu t specif) the form of oath and the place where the oath Ins to be adinmis 
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that, though the statement then made by the phuntifl might not he binding 
under the special provisions of section 11 of the Oaths Act 1873, nevertheless 
the defendant must be held homul by lm agreement to rest the decision of the 
ca-e upon the plaintiffs statement on oath Muhammad v Muhammad, 
A W N 1898, 200 

The oath taken in one proceeding Under the provisions of sections 3 11 of 
the Act is not binding in any subsequent proceeding Badtaddm v A/*a 
miwWin, 33 C 386=10 0 ^ N 501 

\\ here tin appellate Court confirms the decree of the first Court on the 
"trength of the oath of n pnrtv to tho suit on a question of fact, the decree of 
the Court is none the less a final adjudication Ahmed v Moulm, 24 M 441 

Where the nlamtifi originally agreed to he hound by the oath of the 
defendant, if taken m a particular form and subsequently v aried the agreement 
by attaching further conditions ns to the wn\ in which tho oath should be made 
opportunity must bo given to the defendant to take tho oath in the manner 
original!} agreed upon between the parties If the defendant docs so the 
evidence so given will be conclusive evidence of the facts to which it relates If 
the defendant refuses to do so, the Court must proceed to dispose of the case 
on the merits Thullu\ Kuppmnda, 12 M L T 613 

An adjudication hj n Court on iui oitli made by one of the parties to the 
suit would make the matter or i«sue covered by tho adjudication ic s judicata in 
a subsequent litigation between the ‘•ame parties though the subject, matter of 
the smt is different. Sanyau \ At In ^ uaio , 13 M L 1 201=21 M L T 
321*36 M 287*18 Ind Cns 835 

An oath is under s lloftheOUhs Act conclusive only as against tho 
person who offered to be bound by it and not «o as ngamst one who never joined 
m the challenge and such persons have the ordinary right of appeal against the 
decree Mauand v latch Dm, 83 P R 1918= >0 P W R 1918 = 45 Ind 
Ca=» 230 

Where the agreement was to take the oath on a particular day but the 
oath was taken on a later day the burden lies on the person who relies on the 
oath to show that time was not the essence of the contract Atlm manhtlhi v 
Chandioth, 10 L \V N 140=52 Ind Cns 619 

When the plaintiff bikes oath as desired by the defendant, the Court is 
bound to decide in favour of plaintiff famna \ K'anda, 118 P R 1919—57 
p L R 1919 = 49 Ind Ca«* 1005 

Where an offer is made by the guardian of the minor defend mt to the 
pi untiff ns regards the truth of a certain fact, the minor defendant is bound 
hi the statement of the plnmtiff made under specified oath Parbhu v Jamil 
W A L J 911 

Where the complainant offers to bt bound by the statement unde by the 
accused if he made the statement after walking several steps towards the Gange-. 
and the accused made the statement under the-e conditions the statement 
being made on oath was conchiMve proof of the facts set forth in it Dibit / h v 
Baja Kama, L R 5 A 147 

This section does not provide that the evidence given on oath shall he 
conclusive proof of the matter stated, but it provides that as against the person 
who offers to be bound by the special oath, it would be conclusive proof of the 
matter stated Section 11 of the Oaths Act does not prevent the Court from 
attempting to establish that a particular statement made by the appellant on oath 
was false m fact and false to his knowledge In other words it is open to the 
Lotirt to establish that by making that statement the appellant gave false evi 
uencewithm the meaning of s 193 1 P Code Jlamdas Bishnu Das hue, 26 
p om L R 713=82 Ind Cas 359=25 Ct L J 1287 

There is nothing in the Oaths Act which ‘mys that the reference to the 
referee comes to an end as soon ns the leferee has once been examined The 
< it ro ,° c<m he re-examined if all the points which would be neces-ary to he es 
tarnished are not put to him Badha Ki*hen v Kashi Kath, 48 A 276= A J R 
1920 All 200-21 A L J 241 
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1NDX YN OATHS ACT 


V MISCELL \NEOUfe 

1 3 No omission to take any oath 01 make any animation, 
Proceeding ind cm 110 substitution of any one foi my otliei of 
tknce not invalidated them, and no n regularity whatevei m the 
by onii«bion of oath foim in which any one of them is admims 
or irregularity • •• • - 


teied, shall invalidate any pioceeding 01 


lender in idnussihle any ev ideuce whatev er, m 01 m lespect 
ot which such omission substitution 01 nicgulaiity took place 
01 shall affect the obligation of a w ltness to state the truth 

Scope rho evidence of a toy aged 10 to whom no oath or affirmation 
v\ is. advisedly administered was held admissible Budha v Emptcst >, 31 P R 
lb39 Cr 1 he omission m the lhove section includes any omission and is not 
limited to accidental or negligent omission Empress v Sanbhai t u 11 G P L 
Iv Cr 1G, Queen Empiess v Vitapcrumal 1G 105 pei Paikcr J , Golla 
Chmna v Emperoi, l'> Cr L J 101 = 22 ln<l Cas 737, Queen v Sheo Bhogta 
-3 W R Cr 12, rmperor v Kusha, 5 Bom L R 551, Queen Empi css \ 
Shaia, 1G B 339 , Queen v inunla 22 W R Cr 1 , Q \ Perumal, l 
Weir 827 (T N) Quern v Ituanja 22 W R Cr 14 Bulchand v 
rural Nath, 18 C 1\ N 1323, Ao/ar v Empeioi 18 C W N 147 = 41 
\ 400 Dhamv Enpcior, 13 A L J 1072, Emperoi v Hari 20 Bom L 
k 36 j Emperoi \ Saslu, 24 C W N " " 


767, Fain v Empetor, 0 Pit 


L J 147 , Hussain \ Emperoi , 1923 Lah 332, but see Queen Empi ess \ 
iirapcrumal, 1G M 103 pci Collins C J , Queen v Alasu, 10 A 2U7=A W N 
ISsS 8G Pan Nijun v htiuj Etttpeioi, 2 L B R 322, Daija v King 9 Bur L 1 
133=30 Ind Gis 4G8 If the jury in a Sessions trial are not sworn, the omission 
h one which could be covered by thi3 section Quern v Ramsailoy, 20 W R 
Cr 19 Hus section has no application to the evidence of a witne s tihen on 
commission in a foreign terrritory Kadambine v Ktimudmc, 30 C 934 = 7 C W 
N 806 1 his section ipplies to deposition taken by Registrar of the Presidency 

Court of fa mill Causes itCilcutta Balrhandv faral Nath lb C W N 132o 
Askm„ whether a person would tike oath and not recording the fact and 
i»ot actuilly offering the oath aro irregulnuties vitiating the trial 4 fsoi Kalian 

' bhabu 1922 Cal 148 

Id Eveiy peison giving evidence on any subject bufoie 
Persons giving cvi my Couit oi poison heieby authonsed to 
duice bound to & state idnunistei oaths and affiimations shall he 
1 10 tmth hound to state the tiutli on such subject 

Scope faection 132 of the Evidence Act read with c 14 of the Oaths Act, 
compels i witness to answei cumulating questions and he is protected by the 
proviso to s 132 fiom i criminal prosecution for any offence for which lie 
criminates himself directly or indirectly by his answer, except a prosecution foi 
twin* f iRe evidence by such wsw er Queen Empi css v GanuSmgh 12 B 440 

Amendment of U flic Indrm Ptnil Code, see- 

Penal Code ss 178 and tionS 178 and 181 shall he construed as il, 
181 aftei the avoid “oath” the woids ‘ oi 

affirmation” weie inscitod 

10 Subject to the piovisions of sections J and 5, no 
Of ficnl oitha ibo person appointed to any oliice shall, hotore 
enteung on execution of the dutiLS of his 
oifice, he lequued to take any oath, oi to make oi subscribe 
any afihmation or declaiation whatevei 
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SUBJECT INDEX 


Admission — concluded 

of oxpl ui dory facts, its blsis 140 
of improper^ ovidcnco by consent, 
n ituro of obO 

of insolvents how far receivable, 327 
of ono p irty, where parlies Riving or 
sneil in representative character, if 
rueiv tbit 313 

of persons having joint interests, if 
rccctv \ble 317 

on points of law, nature of, 203 j 
or confc "ion, circumstances strength . 

tning testimony to, 3G7 
or confer ion circumstances weak 
ciung to oG7 
to whom to bo made, 291 
when not put to the p irty , natun , 
of 1332 

where to lie made, 817 
whether opentes ns c*toppcl 1170 
wlutlur subject to rules of Icstimo ( 
mil nullification** <3 uch ns pci > 
"Omd knowledge, infancy, opinion I 
l uk, etc 281 
direct, me imng of, 281 
indirect, meaning of 281 I 

probate o status of Piof Wig 
more s views, 282 
received on which principle 282 
Adverse witne-s meaning ot 1351 
Advice sought for miscellaneous non 
legal purpose if privileged, 1244 
to tell tho truth if v mates ex pres 
c icn, 390 

Affidavit, what is an, 5G0 
Agent’s declaration, effect of, 303 
Agents, of Corporation effect of their 
declaration, 303 

Agreement, varying terms of document, 
who may gi\e evidence of, 1022 
to commit breich of contract, if a 
conspiracy 153 

Agree to admit at the hearing, meaning 
of, 7G3 

to admit by any writing before the 
. . hearing, meaning of, 7G4 
Alibi, the theory of, 100 

the theory of ind its expinna 
tion, 165 

Altered instrument, burden of, 1064 
Ambiguities, evidence of 1012 

extensive evidence when not ndmis 
siblc 1000 

extensive evidence as to, 999 
similar law, 996 

Ancient document, corroborative evi 
uencc, 903 

Ancient instruments, evidentiary value 
of, 223 

Anonymous instances to rebut interest, 
236 


1501 

Antecedent conduct, if evidence, 120 

Appendix A, 1105 

Appendix B 1116 

Appendix C, 1135 

Appendix D 1 170 

Appendix E, 1477 

Appendix F, 1178 

Appendix G, 1432 

Appendix H, 1437 

Arbitration proceeding, if r in ho ummI 
to refresh manor) > 1381 
Assignee of landlord tenant prevailed 
from questioning tho title oF 1204 

Assurance that * wlnt ) ou si) will In 
u-cd for y ou” oi u^ed against >ou 
• if exclude a confi S"ion,” 392 
that "you had better confess’ if 
excludes a confession 392 
Attendance of witness, inturc of 1293 
of witnesses, Rule of 1293 
Attesting witness when denies, proec 
dure in such case, 439 
Attesting witness when doc* not ri 
collect, procedure in siie!ici&t,85U 
Attestation by a scribe 834 
b) a sub registrar 335 
meaning of 831 

of documents calling of wilni * 
of documents histor) of the rule H..G 
Attestor mint bo coinpctait it the tinn 
of attest ition S16 

of a document if and when estoppui 

U70 

Attestor’s henrsiy statement, now ad 
mi "Siblc, 853 

Auction, purchaser at sale for ureirs 
of revenue or at execution sales if 
bound by tho latches of the lute 
proprietor, 322 

Bad character irrelevant unless evi 
dcncc has been given that lie Ins 
n good chancter, 725 
previous not relevant, 721 
Bankers Books Evidence Act 1432 
Batwara paper , if a public document 

596 

if evidence to piove tenincy, 222 
Beginning of the tenancy, meatu ^ 
of 1201 

Benami, estoppel as to, 1187 
Bias, corruption etc , how prov ul 1 >17 
Birth, during marriage, conclusivi 
proof of legitimac), 1094 
register if admissible 59G 
Blanks and ambiguities, 993 
Body, state of, or bocbl) feeling, if ad 
missible 217 

Books referred to by Courts 759 
Breach of contract if relevant m lmti 
gation of damages 176 




f,,... r, J«io». i. * 11 /»;.r 


.sas^a'^ 
111 “ 

"" '■» -f ' 
"oi,l'>^nli } " ft»A 

<;,V 0, ‘°r £ , 

^s?va..B£, 


<>/ 


:4..r ;r/'" '"-w,/ 


J’o P8 ^°of of 

aa? V' ,i; 

Kr,T„l, 1 ^ SlS '"" 'W'-i 
!t ,lur 'oh'a n 5 VM* 

1^ 

SsSb* 

«£*»£** 

$2!&S8 10 * 
!; °”hlZ, ,0is 

SwJ < ’f. I<, 30 P, ' l '‘ J( <W 

oot’^ToSsr- 1030 


SSss^ u 

Z2&* m n , 10J o 


to »47fe i« 

COn ten>, rt ^* 

“?««*£ J0« 


“"'orsm J0 -« 
« r, n.,n52 10 ‘3 

SSS mf^ou 


io]f 3 

SnaSf 

e ® to r. iO& 


*££$« 

r «cu"'j’"’ion r '"' i"i, 

Sjatr-'-H 

,w « 

ft, /, 

IS-a- a;. 

<n£f p» r, ' ,l! ‘"!"%Z" ^ 

"■'O iZ„Z /Wv 

5S5S?io^ 

j 

l^OSSfz‘ton‘"«i 1 "IV 

"OIIC? S, '"'0 

i"^",‘“n !or> > 1 

^Tyi^ 

J f*i.or,i n f 0d - or oUitr 

SpzifF'** 

S1fc < J053 


,, *fo/ru 


SURirCT INDEX 


Burden of proof of — concluded 
sale for arrears of revenue lint 
‘specific performance, 1053 
vendor and purclm cr, 1053 
Wills 1033 

proving death of person known to 
ln\o been nine within llnrt\ 
>ear*, 1005 

Business, course of, meaning of, 270 
Calling the other parly ns i witness I 
when allowed, 1351 
Caste or class custom, whnt it i" 1SS 
Character a-> affecting danger, 727 
hind of, veracity ns the fundamental 
quality , 1333 

meaning of 711, 712 1331 
of pro centor when reli \ mt 727 
to prove conduct imputed irrelevant 
m civil cises, 713 

Character evidence, as provided in 
section 34, 735 
English law on, 731 

Court’s conclusion except so far a-» 1 
such appeirs from facts otheiwise , 
leleyant, 715 

if admissible in cuits for defamation 
723 

in an action for breach of promise 
730 

m an nction for criminal conversion, 
730 

in an action for fraud, 716 
in an nction for indecent ns null, 730 1 
in an action for malicious pro ecu 
tion, 731 

m an action for seduction 729 
iuilo under the Indian Evidence Act, 
735 

where it is admissible 71G 
Child witness Court’s duty ns 1218 
Cnittas, if admissible GOO 
maps, etc, nature of, 804 
Cucumstances identifying a person, 

identifying n person, cninin ility of 
act immaterial, 142 
may create presumption of death at 
earlier period, 1009 

Circumstantial evidence two kinds 
of, ieal and personal, 50 
Coercion or intimidation proof of, 900 
Collusion meaning of, 052 
Combination to commit crime, if 
punishable, 15 

Combination to commit tort, if punish 
able, 152 

to do outrageous acts, if a conspiracy, 

Commission of crime by a thud person, 
if evidence, 10G 


1503 

Communications, between conspirators, 
if eudcnci, 157 

distinguished from acts, client’', 
conduct, appearance, abode t tc 
1231 

during marriage, 1230 
which aio not privileged, 1257 
which ire privileged, eases of, 125" 
made to Counsd or attorney in the 
cour-'O and for tin purpose of em 
piojment, n iturc of, 1248 
Comparison of handwriting— v due ot 
8o9 

of writing, etc, meaning of, 853 
of writing— the genuineness of the 
standard, 853 

Competency, how to ascertain, 1217 
Complaint m in«wcr to question, if 
relevant 132 

in cases of npe criminal nssudt etc 
if relevant, 130 

in other cases, if admissible 132 
when relevant, 130 
when to be made, 131 
Conduct ns evidence of conoiou"ness of 
innocence, 120 
if relevant 11S 

it3 criminality, if material when it 
is otherwise relevant, 119 
meaning of, 118 

of the accused in attempting to stifle 
or thwart investigation, evidence 
of guilt, 127 

ol the defendant if admissible in 
action for libel 177 
regarding a document, when rclo 
vant, 12S 

confession and section 3G4 Criminal 
Procedure Code, 370 
and section 533 of Criminal Pioce 
dure Code, 371 

and section 80 of the Evidence Act, 
372 

bearing involuntary — circum&l antes 
u ider which 388 

by accused while in custody of polite 
not to be proved against him 107 
by promise of immunity from prose 
cution if admissible, 390 
caused by inducement threit or pio 
mise when irrelevant in criminal 
proceeding, 335 
definition of, 402 
division of 3C1 

extra judicial — proof of corpus (I rhrlt 
as corroboration 301 
if can be used to refresh memory 
1381 

Confession if received, w hen the induce 
ment is at an end, 3SS 
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Construction— roMr/ndcd 

of statutes, when luiguigi is 

plain, 4 

* "or ’ “and ' if stand one for the 
other, 16 

previous st ito of the I uv whether to 
he considered, 12 

principle of ejttsihm </mens if 
applicable, 20 
prov i o, *t>s 9cope, 22 
prouso, how to he c nsideied, 11 
punauntion, whether pirt of tho 
\U 11 

repeal by lmnhc ltion if f »\ mired, 17 
r« port of tlie select committee 
whether to he ri ferred to, 13 
* line expression twdin simp mem 
‘hr:. 7 

saving clause, if it cm extend in 
enactment or can give i new oi 
different effect to the previous «.pc 
lions of the enactment, 21 
schedule, whethir a part of tin 
statute, 14 

scope of the doctrine of *taic 
necisii 20 

specinl Act not affected by generil 
net, 7 

to avoid inconvenience, 7 
Constructive estoppel nntuic of, 1182 
Contemporaneous conduct, meaning: of 
12 2 

Contents of n document cannot he 
proved by onl evidence, 769 
or condition of an) document with 
which he has become ncqu tinted 
nature of, 1249 

Continuous narration without question 
1302 

Contract, terms of proof of, 911 
Conventional custom and usige 18 » 
Conversation, Rule as to, GIG 
Conviction whethei illegal for want of 
corroboration, 12S4 
Copy of docum nt to refiesh memoiy 
when witness in ly use 1374 
old deed, nature of, 901 
Copy right infringement fcommon 
Source, how for a defence, 271 
Corporeal effects— illustntive cises of, 
107 

instances of, 107, 

Corroboration— amount of 1286 

as to the identity of pri-oncr 1278 
conviction if illegal for want of, 1284 
of evulenceof accomplice if required 
1112 

nature and extent of, 1281 
"t Memento made to police by third 
parties m the course of mvesti_n 
tioii whethei cm ho used as 2J71 
189 


Counsel — duty of, 1300 

engaged in a case, nature of, 1222 

Course of busine s m private firms if 
relevant 27G 

Court’s deci-ion, where a portion of 
evidence is untrue, 774 
di cretion m admitting state 
ments, 617 

Courts — may direct person to write in 
its presence, 859 

may dispense notice in afitca-e, 8 3 
may presume exi tence of ceitain 
fact' 1105 

Courts to decide when question shall 
be asked and when witness com 
pel led 1337 

Cross examination— 1298 

arid confrontation not pos-ibh in 
Hear nv evidence, 779 
art of 1309 

as a destructive and vital featiui of 
English lnw, 1304 

a- to previous st Moments in wutmg 
1327 

by Court, 1307 
by Court, nature of, 1307 
David Paul, Brown’-, golden inks 
for, 1310 
length of, 1308 
n lturc of, 13U3 
ot expert witness, 1314 
of person called to produce i doeu 
ment, 1317 

of police witness, 1313 
of spy as a witness, 1313 
of the perjured vvitnes nntUic of 
1311 

of truthful witness, 1313 
of woman witness 1315 
on mswers given to the Court if 
allowed, 1395 

opportunity of, whether relevant to 
actual cro s exaimni nation, 1 105 
nature of question in 1341 
right of, 1306 

to discover who he is and what is 
his position etc 1334 
to test witness s veracity, 1333 
theory of, 1304 

whether should be combined to rele 
vant facts, 1308 

Cross examining his own witness effect 
of 1356 

Custom md u- ige, di-tinction lx t 
ween 180 
ambiguity of 188 
certainty of, 189 
continuity of, 189 
its obligations 190 
legal and conventional 183 
meaning of, 700 
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Document continued 

in the hand’s of obligor, pre-limp 
lion from, 1121 

matter is required In law to be 
Tainted to the form of, 015 
meaning of, 79S 

mo ining to be ascertained from the 
whole of it, 1003 

not propt rly attested, effect of, 840 
not properly stamped, admissibility 
of other evidence*, 914 
pi nn in itself, 1002 
proof by primary evidonte, 793 
by production of certified copies 8G8 
production of, which another person 
having po®*e..9ion could refuse to 
produce, 12G4 
rule ns *o, 61G 
required to ho certified, 870 
thirty years old proper custody, 
897 

thirty years’ old, unsuspicioui np 

pemnto 900 

thirty years rule document must 
purport to be in the hand writing 
of any particular person 897 
the production of which might tend 
to criminate him 1266 
Unstamped, s condnry evidence 
of, 799 

when he has received Ex scnplis 
ohm nus G92 

Documentary evidence of, 782 
meaning of 782 

tlu ec distinct questions with regard 
to, 783 

Draft iccord of n„ht, if admissible 222 
Drunkenness, if disibilitv of witness 
1220 

intention how affected by 239 
Due execution, want of, proof of, 901 
Dumb witness, 1222 

Duty of Court in cases of witnesses of 
tender year 1217 
of the person alleging the cv-e to 
prevent it, 1026 

Dying declarations, cases of, 487 

difference between English and 
Ludmn 1 ivv, 473 
form of, 480 
how admissible, 878 
m the foim of questions ind an 
were 43G 

must be taken n-> i whole, 487 
proof of 481 
subject niattei of 477 
ttsiimomal impeachment and rt 
h ibihtation 480 

h stunom il qualification of thedecl i 
iant m, 179 

v due of as cuaenee, 4S4 


Dying declarations — concluded 


value of in India 483 
when admissible under Lngli&h 
law 473 

Effect of Judicial notice, not couclu 
give, 730 

of production or non production of 
documents, 818 

Embezzlement evidence of 200 
Enactments repealed by Act 1401 
English law or p irol admission against 
written document 347 
Entries in books of account rc 0 ul irly 
kept in the cour*e of business 
3S0 

ibsence of 5S2 
bow to be proved 5S3 
Engli h law 570 

English rule ns to History of tin 
exception 373 
if sufficient evidtnee 580 
old law under Act II of 1835 57 7 
«ome proved bogus, if whole di«orc 
tilted, 5S0 
when relevant 374 

Entries, m certified copv if relevant 
597 

inofficial public book, nbs'ncaof 001 
in public record, Engli h Law ts 
to 590 

in public record personal Lnowled a o 
of the person making entry if nc 
cessary 388 

in public recoid, nature of 591 
in Riwnj i am nature of, 395 
in Wnpb ul nrz, mime of 591 
Escrow parol evident! , 97 1 
Estoppel 1140 

one against another, 1187 
agun«t a minor 11G7 
against law 1171 
ind adoption, 1 178 
and order of Court, 1178 
and judicial admission, nature of 
conclusiveness, 1148 
i rule of evidence, 1141 
is to licen c e of a pel on in posits 
sion, 1200 

ns to negotiable instrument, 1203 
between bulor and b nice, 1209 
between landlord and tenant, 1182 
between licensee, of pitent and 
patentee 1121 

between mortgigoi and molt 
a agee, 1207 

between w irehou-c man and buy 


cr, 1313 

binds the person and bis represent i 
live®, 1180 

by acts of agent®, 1186 

by acts of Government Officer, 1180 
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Examination m chief, 120b 
f advocate may allow witness in his 
own way, 1302 

continuous narration by the witness 
without question, if allowed, 1102 
duly of Counsel, 1300 
importance of, 1299 
Paul Brown's golden Rule, loOl 
mlc regulating, 1299 
rule as to, 1299 

Examination in chief of witnesses, 1293 
order of production, 1293 
Exclusion of admission, reason of, 3ol 
of evidence against application of 
document to existing faefc., 1000 
of evidence to contradict answers to 
questions testing veracity, 1343 
of evidence of oral agreement 920 
of evidence to explain or amend 
ambiguous document 994 
of oral by documentary o\i 
donee, 905 

of witness from Court room, Court s 
disci ction as to, 1294 
Execution of document lequired by law 
to be attested, proof of, 826 
proclamation nature of, 608 
Existence as distinguished from terms 
of contracts of a grant or any 
other disposition of property, 923 
of course of business, when relo 
vnnt 273 

Expert evidence and commission, G83 
md personal knowledge, 672 
as to foreign laws, 673 
topiove handwriting when idmis 
‘able, G81 

Expert m agncultme 676 
m insurance 676 

mode of examination of, hypotheti 
cal questions 670 
opinion of, facts bearing upon, GbG 
expert testimony v aim, of, isrcgud-. 
handwriting, 682 

of G8o' Ul ^ ^ mdwntntg basi- 
°n science or ait, 67 1 
whether piehnunnry question foi 
the Court, 070 

Expert witnesses, utists ind scicn 
li l«s C7C 

ij pothctical qm tion» on cro-* pm 
nmution 672 

1,1 " bo witne^- of IhiiIi the 
!> irties 673 


■winning of, 6G7 
lethamcs and mocha in t- 67b 
, h > c, cnn-» or ‘•urgeon-. G71 
*o rofrp«h memori 1 >$1 
•Explanation 2, of ‘•ottion s , 
■’vope, 133 


Explanation— (ow hided 

of possession not inconsistent with 
the identity of possession, 11 o') 

Explanatory facts, if nlevint 138 

External circumstmces is (vidrncii)„ 
1 now ledge, belief or consciousness 
237 

Extrinsic evidence m c iscs of ollu i 
documents 990 
in Will ea ps, 9SS 

to control document tnidini-. 
sible 936 

to annex in i d ite to wnttui instill 
ment 982 

Extortion and lilacl mail eviduiu 
of 269 

Facts admitted licforc tin aibitr itor« 
if admissible 314 
admitted need not lie proved, 761 
bearing on question vvhctlur let w i 
accidental oi intuitional— if idnu- 
-lble 260 

lb ntlnm 8 definition and omission 

of 39 

is to the existence of wlmhlheC ourt 
has to form an opinion must In 
of public n ituri (>09 
classification of 1U4 
declared to be relevant 69 
different meaning of >8 
inconsistent with any ficts m iv>m 
what it means 16"> 
in issue meaning of 69 
in issup, what are thev 43 
judicnllv noticeable need not In 
proved, 739 

kinds of, narrated 6titerm nts of pi-t 
events and condition ixcluded, >12 
legil meaning of 3S 
m itter of fact and m liter of 1 \W II 
meaning of fact in untU rstamluif, n 
^titute, 41 

not relevant in uo s-exanunation 
1308 

liece arv to explain or mtroduu 
ldevant facts, 137 

not otherwi e relev int whit it 
means 1G”> 

not relevant in cros* ex until i 
tion 1309 

ph\*ic il or phv •‘iologic.il 9 
po-itivc or negative 41 
n levant 42 

relev int when right or cu tom m 
question 17n 

pecmllv within tin hnowhd r .< of 
mtv person bunhn of proof 
of 062 

showing rxi tence of ^tat* of mind 
or of IkxIv or IkhIiIj ft-ehn.. if 
relevant, 22 » 
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guardianship certificate, if admissible 
I as a public recoid 597 
Habit, if evidence can be given of, 2o3 
Handwriting; evidence — objection based 
on punctplo of confuaion of 
issues G79 

evidence — objection based on unfair 
selection ot specimen G7S 
who are expert in, G81 
Hearsay evidence, meaning of — and 
w h) it is di K c irded, 778 
nature of, as an extra judicial te-«ti 
mon ml assertion, AG4 
of the fmml> a- to particular fact if 
excluded, 511 

rule and its exception — its historical 
develop men t, etc , 461 
rule, exception to, 4G7 
rule, limitation under Lnglish law, 
if proper, 47 7 
rule theoiv of 4G7 

Highly probable— cases, illustrating, 170 
what it signifies, 1GG 
Hindu widow, estoppel in caae of, 1185 
History of a familj, if admissible, 170 
Hostile witness— Engli-h law as 

regards, 1350 

leading questions to, if allowed, 1352 
Horoscope, evidentiarv value of, 518 
Husband and wife if part) as wit 
ness, 1215 

old rule of excluding their evi 
denco, 1230 

Husband oi wife is witness in civil 
rises 1224 

ns witness m cuminal case*. 1224 
a-, witness m pioceedinga nudei 
Divorce Act 1225 

Identification b> finger impic® ions 
value of, GS2 

i. i=os of, if admissible m other 
cases 145 

Identity evidence nnd opinion Rule, 145 
( valence its general principle 141 
evidence, tc«t of its admit. ibilit) 141 
of things, how to be presumed 144 
l» '.Union) what is Gb2 
Identity of per on h) photograph, 144 
l>> voice or nppeirance 144 
iioin family name and initial 144 
from identitj of name 142 

aw C V f of witness, 1220 

id will, malice etc , w hat the\ ini 
pi), 215 

Immoveable propert) meaning of 1199 
impeaching credit of one s own witnes- 
when allowed, lifib 
of \utne s 13 

Impeaching ones own witnts-«, if 
allowed, 1352 


Impropei ad mi-' ion and i ejection of 
Evidence in Civil cases effect 
of, 1401 

admission and lejictionof evidence 
in criminal ca=e*- effect of, 1402 
inducement its subsequent end 
nig, 4 20 

Inadmissible documents, nature 
of, 13bO 

Inconsistent and contradicting accounts 
of the circumstance- of the crime 
if relev int 128 
piers not allowed, IlhO 
Indecent and &c mdaloiia ques 
tion, 1 >lu 

exposure, evidence of, 271 
Inducement, a pi rson who hasoffen d it 
if he can put an end >o it 4 >1 
if u revocable 431 

if sufhci nt b> possilnlit) to eiictt 
nn untrue confession ot guilt 2SI 
involving a higher pnm-hment mild 
tre itment in prison oi a ipwaid 
ofmonc) ifvitntcs confcs>ion, 501 
offered b) one per on and confes 
cion madp to another effect 
of, 431 

n inoval of, it must be sufficient in 
the opinion of the Gouit 442 
to bo effective must come into pms 
tence, 420 

to vitiate i confession must come 
from 4 person in authorit) ’ u s2 
what suffices «n general, to an 
« nd, 431 

when brought to an end qtie* 
lions to be determined 430 
Infidels and Atheists is witnes 121 4 
Information as to commission of nth n 

ces 123*) 

how much lecentd from accused 
mi) hepioved, 411 
&o iruch as i elites distmctl) to f lets 
tlieieb) di-co\ eied if admi-^i 
ble 42D 

to he admissible mu«t lead dtieUlv 
to discover) of facts 427 
whethei amounts to a confe- 
sion, 427 

whether includes mere state 
ments 41b 

Insanity if di-abiht) of witne*- 1220 

Insolvency jurisdiction, natuie of, 0 1 
Instances as illustration, 1*)1 

its number if to be considered 1*)2 
to pro\ e tra le custom 192 
Insult or annoi quo tions intended 
to, 1311 

Integration of bditeral documents 930 
Intention, if affected b\ subsequent 
erron eoU" description, 100 s 
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Leading questions — concluded 
when m 15 bo ashed, 1324 
when must not be ashed, 1310 
Legislative recitils, principles relating 
to, GOG 

Legitimacy as evidenced b> con 
duct 7UG 

conduct of supposed father and 
mother if relevant, 1100 
declnntion of husband and 
wife, 1101 

Hindu law on, 1103 
if question of evidence, 1103 
Mahomednu law, 1103 
p irents* access to be proved, 1090 
pie&umption of, 1103 
proof of parents’ marriage, 1102 
Letters or p iper*-, Rule n» to, GIG 
Likeness if relevant in quest on of 
paternity, 117 

Limitation saving of, by achnowledg 
ment of one partner, 312 
Loss and destruction of original, suffi- 
cient of search, 809 
Local and provincial expressions, evi- 
dence of, 1020 
diatoms, requisites of, 18S 
terms of phrases, meaning of 
words 703 

Magistrate meaning of, 410 
Manager of a Hindu Joint famil) 
position of, 304 

Maps and chittas etc , if admis- 
sible, 222 

Material effect, illustrative cases 103 
effect, what it is 101 
error, new tual under Engli-h | 
liw, 1308 j 

Matrimonial jurisdiction nature of, 630 ! 
Matter required b> law to be reduced to ! 

the form of n document, 933 
Maxim utile per unuhle non vihatio 
Application m ea-es, 1008 
Medical c\ ldence, nature of, Gb5 
Mental and moral effects on human 
_ conduct ns evidence, 103 
Mistake if operates as an estop- 
pel, 11G7 , 

of fact and section 31 of the Specific 
Relief Act 9G4 
off mt proof of, 9G3 
of law, proof of, 9G4 
or fraud party can show, in order 
to rebut his express or implied 
admission, 314 
gwtgage, proof of, 91G 
ot!ve absence of, its proof when 
mntcml 113 

absence of, to misrepresent csscnti il 
m determining admissibility, 511 
numstutccs tending to excite, 114 
1 % 


Motive — concluded 
conduct proves 11 G 
if essential, 113 
its adequacj, 114 
its relevancy 112 
meaning of, 111 

or conduct if relevant in aggravation 
and mitigation of damages, 173 
preparation and previous or subse- 
quent conduct, if relevant, 11 U 
Multiple examiners, law as to 1303 
of w itne°s 130S 

Necessary witnesses nature of, 1333 
Negative allegation and burden of 
proof, 1031 

Negligence whether can be inferred 
trom repair of machine, highway 
or the like after an injur) 245 
whether proved by habit, 244 
Newspaper, presumption as to genuine- 
ness of 879 

Non access of husband to show illcgiti 
macj if admi sible, 1 GG 
No new trial for improper admission or 
rejection of evidence, 139G 
Notary public, character of, 899 
Notice to produce document m question 
ns prescribed b> the law, 817 
Number of witness, 129U 
Oaths Act 1187 
Oath, nature of, 1219 
Objection in second appeal if allow 
etl, 1401 

to questions in examination in 
chief by other part) tuna 
of, 13U3 

to questions by otlur pnrt) 1303 
w uver of, what amounts to 839 
Obsolete expicssion° evidence of, 1019 
Officers discretion if public interest 
would sutler b) the di«clo 
sure, 1238 

Official acts regularity, 1117 

booh, register or record, enmnera 
tion of ; 592 
communication, 123G 
document 0 , proof of, S70 
record-’ relating to affairs if state, 
evidence of, 1285 
reports, registers etc value of, C01 
Omission sue for the whole of the 
chum, effect of, G23 

Opinion and fact how to di°tm 
guish, G39 

ns to existence of right or custom 
when relevant, G93 
ns to h mdwriting, when rele- 
vnnt, GSG 

evidence ns regards sanity, GG1 
evidence to prove handwriting G77 
evidence when is ndmts lble, GOG 
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Pre requisites of opinion evidence by 
export, G6S 
of judicial notice 741 
Presence, meaning of signature of n 
Purdnnnslun lad}, how to be 
attested, 833 

Present recollection whether there 
should be nn> fixed rules of linuln 
tion, 1375 

Presumption ns regards common course 
of business, 1118 

ns regards judicial and official 
acts, 1115 

ns rule of law, process of develop 
ment, 64 

Presumption as to acceptance, 1122 
advancement, 1123 
adultery, 1123 
alteration, 1123 
assent, 1124 
attestation 1124 
bennmt, 1124 
best Lv idence, 1123 
bills of Exchange, 1112 
books, maps and charts 891 
bond 1123 

certified copies of foreign judicial 
records, 889 
character, 1123 
child bearing age, 1123 
collection of law and reports of 
decision, 88G 

coinphcting presumption 112G 
continuance of state of things, 1113 
co sharers possession, 1120 
deaths, 1127 
debts, 1127 

delay in enforcing rights, 1127 
document, 872 

document admissible in England 
without proof of seal or 3ignn 
ture, 880 

document admissible without proof 
of seal or signature-scope of 
English law, 831 
document of that} years 893 
documents produced ns records of 
evidence, 874 
domicile, 1127 

duo execution etc, of documents 
not produced, 892 
duty 1127 

encroachment by tenant 1128 
exclusive possession, 1112 
fraud, 1128 

Gazettes, news papers private Act 
of Parliament and other docu 
meats 878 
gift 1128 
good faith, 1128 


Presumption as to — concluded 
grant, 2128 

Hindu Law applicability, 1128, 

Hindu Law Endowment, 1128 

Hindu Law-Joint fmnilj, 1129 

Hindu widow, 1129 

husband ami wife, 1129 

jdentit}, 1130 

infancy, 1130 

innocence, 1130 

insanity, 1133 

intent and 1 nowledge, 1131 

issues, 1133 

i oint property, 1135 
.nowledgo of law, 1135 
legitinacy 11SG 

maps or plans made by authority of 
Government, 881 
Mnhomednn Law, 1130 
Marriage, 1130 
negligence, 1137 
pcrsonnl nppearnnee, 1137 
possession, 1137 
powers of attorney, 887 
reasonable doubt, 1132 
religion, 1137 
sanity, 1137 
services, 1138 
solvency, 1138 

Statutory presumptions 1138 
telegraphic messages, 892 
tenancy, 1138 
Time of death, 1072 
Presumption from withholding ovi 
dcnce 1118 

from withholding evidence, excep- 
tion to 1120 

if necessary witnesses not 

called, 1120 

in cases of landlords and 

tenants, 1080 

in cases of Principal and agent 1030 
its relation to the law of evi 
dence, G5 
meaning of, GO 

menumg of ' may presume/ and 
shall pre>umo”, 63 
mixed, 62 

not been heard of 1075 
of continuance of relation of confi 
deuce, 1089 

of continuance of possession, 1085 
of death according to Hindu and 
Mahomedan Law 1072 
of death persona who would natur 
ally have heard of him, meaning 
of, 1075 

of death, when arises, 1070 
of facts, CO 
of law, 01 
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\ 

fMiz-coneludtd 
documents, certified copies of 8UG 
P ! record, entry in, 11 m ide bv 
8 another per on in performance of 
duty 59 1 

record, entrj in, mint be m dis 
charge of olhcinl duty 59 1 
records kept in British India of 
private records, bob 
'mint meaning of, 592 
Qualification of nn expert, G09 
Quantum mil w tight of eudmee, G97 
Question bv pirty to his own wit 
ness, 1119 

lawful in cro * examination, 1332 
intituling nature of 3323 
not to be n^k of I w ithout n n«onnblo 
grounds 134(1 

tending to corroborate evidence of 
relevant f let admissible, 1300 
Rape, evidence of 270 
Reasons of objection under J'nelish 
law to corroboratuo evidence 
before nnj impeicbmcnt 130b 
Recent possession of stolen property 
burden of proof, 1107 
Receiving of moncj for testimony , 
effect of 13G2 

Recital contained in nny Act of Purlin 
in out, etc., n ituro of, 01)7 
in documents if evidence 217 
in nny Act of Pmlumcnt, if conclu 
sive, 008 

in old documents if minus dilc, 1G9 
Record of right if ndmissible 597 
or memorandum of evidence accord 
ing to Jaw 875 

Re establishment of credit, how effee 
ted, 13G1 

Re examination, 1298 
direction of, 1293 
nature of, H1G 

Reference to be admissible must be 
expre°s, 332 

Refreshing memory 1374 
Refusal to nnswer.pre umptionfor, 1121 
Register or record, meaning of 592 
which are not public documents 8G0 
Regularity of public office, pre-ump 
lion of 27G 

Res gestae basis of the theorv,82 
f lets forming bl 
meaning of the term, 7G 
phrase inexact and indefinite 77 
written document ns part of, 82 
Resjudicata by general principles of 
law, 021 
meaning of G21 

Relations by blood marriage etc, 
whose declarations are minus 
sible, 533 


Relationship In marriage evidence 
from conduct 7U > 

Relevancy and effi < t of judgments 
order or dicrets otlu r than those 
mentioned in section it Oil 
Its distinction from nrlints't 
hilitj 0s 

of certain evidence for proving in 
subsequent proceeding-, tho truth 
of facts therein stated, 550 
of certain judgments in prolnto 
eta jurisdiction, 02 1 
of entry in pnhUc record mwde 
hi performance of dutj 5bG 
of facts 00 

oF facts forming pirt of the samo 
Iranviction 25 

of statements as to an\ IiW con 
tuned in law book 0 010 
of statements ns to fact of public 
nature cont lined in certain Acts 
or notification 0I)G 
of alitcments in maps, charts, and 
plans, GUI 

or necessity or in communion 
lion, 1219 

wlu n arc excluded 103 
Report to the Police, if rtlov ant, 1G8 
Representation, form or 115’ 
must b„ or eating facts 1VU 
Reputation, character of 735 

cross examination of a witness as 
to, 73G 

nature and formation of 7MJ 
person qualified to testify 
to, 730 

timo rnd cliarncler of 730 
Requisition of valid attest ition, S3t 
Right meaning of IS 5 

of adverse part) us to wi itmg used 
to refresh memory, 1383 
°copc of 700 

to begin procedure m a case 1295 
Rervaj i am entries, in proof of 
custom 220 

Road cess paper-., if evidence, 222, 501 
return rvhcthei admissible m favour 
of a part) making it 311 
Rule ns laid down inColpojsv Col 
po)s 997 

as to notice to produce, 815 
Ruling of the C ourts if evidence 012 
Sale proof of 917 

Saving of provision of Indian Succes 
sion Act, relating, to Will, 1023 
Search list, n iture of, 919 
Secrecy, who determines the 1235 
Secondary evidence, 784 

if admissible when the adverse 
parti ha° the original m Com t 821 


\ 
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Secondary evidence — concluded 

if odmtSHilile when the adverse pnrtv 
must know that ho will bo required 
to produce it 810 

if admissible, when the luKerse party 
or hts pleader lma admitted loss 
of document, 822 

if admissible where the document 
to be proved is itself a notice, 818 
if admissible— when the opponent 
lms obtained fraudulent posses 
ston of it etc, 820 

if admissible when the person in 
possession of the document is out 
of the reach of or not subject of 
the Court, 822 
meaning of, 785 

no preference as regards any kind 
of 702 

of the content 0 , meaning of, 817 
relating to documents, cases in 
which may be given, 795 
when after notice to opponent, he 
does not produce if, 806 
when certified copy permitted by 
the Act, 812 

when the original constats of 
numerous document 813 
when the original has been lost or 
destroyed, 807 

when original in the possession or 
power of the adversary, 801 
when the onginahs a public docu 
meat, 812 

when the original is not easilj 
moveable, 811 

when nritten admission as to the 
documents of original docu 
ment, 807 

Section must be construed strictly 441 
Section 6 Illustrative cases 89 
Section 7 Illustrations scope of 110 
Limits of its rule 100 
Section 8 explanation I scope of 129 
Section 6 illustrative cases, 135 
Section 9 Illu&trrttion (a), scope of, 148 
Illustration (6) ®copc of, 148 
Illustration (c), «cope of 149 
Illustrations (d) and (c), scope 
of, 149 

Illustration (/), scope of 149 
Illustrative cases, 149 
Section 10 anything eaid or done etc 
what it implies 159 
a rule of substantive law and not 
n rule of evidence 154 
dtffemice between English and 
Indian law loo 
dlu trativc cases 1G1 
its application existence of reason 
able ground 15fi, 


Section 10 — concluded 
its illustration 157, 
order of proof 357 
Section 11, if, controlled by sectii 
82, 104 

illustration (b) meaning of, 103 
illustrative cases, 372 
Section 33, ilI»°tmtivo cases tinder, 3. 
Section 13 Judgment whether ml 
vant under it, 190 
AUnhabad cases, 209 
Bombay cases, 205 
Burma cases, 214 
Calcutta cases 3 90 
English cases 1% 

Lahore cases, 214 
Madras cn°es 211 
Nagpur case° 214 
Oudh cases 213 

Privy Council cases 215 r 
Section 14 Explanation I scope of, l 
Explanation II scope of 2_>3 
illustration (d) scope of, 2*>1 
illustrations (i) and ()) scope of do 
illustrative ca°cs 258 
Section 15 illustrative cases 272 
Section 16 illustrative cases 278 
Section 18 illustrative cases, 327 
Section 19, illustrative cases, 329 
limitation act whether exchidci 
secondary evidence of nchnou 
lodgment lost or destroy 
ed, 800 

Section 20 illustrative cases 334 
what questions may ho referee 1 
under it 334 

Section 21 clause (1) scope of 330 
clause (2) Principle underlying 34!! 
clause (2) scope of 342 
clause (3) scopp of 343 
exception «o 339 
illustrative cases under 344 
Section 22, origin of the rule 315 
Section 23, explanation, meaning 
of, 355 

illustrative ca«cs under 355 
principles analogous to that o 
priviledged communications, 349 
theory on the analogy of the notioi 
of contract, 349 
Section 24, criticism of, 381 

hav mg reference to a charge against 
the accused meaning of 388 
if applicable where threats made hut 
not influencing the cond° ct ot ‘be 
accused 390 „ „p <>~o 

“if it appears’ its m f ‘ I,n ‘ n S a 
influence of a religK>“ s ^g *** 
nature, meaning of meaning 

"of a temporal 6 

of 339 
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l n 24— eoucftcrfa/i 
^codings, what they mean, S02 
ificient in the opinion of the Court 
\j ^tiean ng of, 389, 
m 25, origin of 39S 
if, l(h i«on of the rule, 397 
in 26, origin of, 407 
:nltT*ison of the rule of, 407 
her nilgu 27, accused person in custody 
meaning of, 119 
iny fact,” meaning of, 11 » 
deposed to,” mcming of, 416 
<li co\ored 1 meaning of, 416 
'distinctly” mewing of, 428 
‘from a person ” meaning of, 418 
ts relation to section 162 of the Cr 
Pro Code, 428 
■ngin of the rule, 412 
ion 29, “description,” meaning 
/ of, 431 

• of, J Dromiso of secrecy,” meaning 
of, 433 

whence he was drunk,” meaning 
if Hof, 43'. 

ion 30, "Court/ meaning of, 449 
7 'May take into considera*ion” 
s. meaning of, 449 

proving the confession” if nppli 
D cable, 449 

x\m® ‘same offence ” meaning of, 441 
, c kno< scope of,’ 446 i 

]e«trO? ‘trod jointly/ meaning of, 441 I 
ion 32 “cannot be found, ’ mean 
i mg of, 472 

cferretf Dead meaning of, 472 

‘delay or expense” instances of, 473 
339 f rat principle, necessity , 468 
,«>, 31 lUlstration (n), meaning of, 556 

‘incapable of giving evidence,” 

I meaning of, 473 
' person , meaning of, 472 
, quisitesof admissibility under, 470 
0 econd principle, circumstantial 

■ntflOPt* guarantee of trustworthiness., 468 
ition 32. clause II, mid section 34, 
494 

C ' U1SP9 under, 499 

ircumstantuii guarantee of trust- 
>n W' #Tt wort hmcss, illustration, 489 
p contemporaneous, necessity under 
the Indian T vidence Act, 497 
^..flfdeclaration within ‘personal know 
f jf ledge 497 

!, liirfdutv to a third person if necessary 
v’gftbQ under, 497 
1 1 English law on the point, 495 
( /27S English rule of duty to a third 
, moral person, 49b 

extrinsic proof of the death or other 
wing disabihtj of the declirant, 199 
foun or mark of (lie entry, 499 


r.io 


Section 32 clause II — concluded 

necessity principle, as illustrated 
in, 189 
origin of, 495 
principle, uiulerlj ing 489 
scope of, 488 

Section 32, clause III cncumstantml 
guarantee of trustworthiness lllus 
trated, 504 _ _ 

declarant ’ b personal knowledge, 51 > 
declarations held admissible 
under, 616 

declarations held i ot admissible 
under, 517 

declarations, if to bo contempora 
neous of entry ,515 
difference beiween English nnd 
Indian law, 503 
English law on the point, 5<>2 
extrinsic proof of declaumi’s death 
or disability , 515 

necessity principle illustrated, 504 
origin of, the rule, 504 
scope of, 501 

statement may be verbal as well as 
written, 514 

“statement,” meaning of, 510 
statement to bo made, anti Ulnm 
motam , 514 

Section 32, clause IV, circumstantial 
guarantee of truth, illustra 
ted, 522 

death or other inability to be 
proved, 521 

deductions must be anti liluvi 
motam, 527 

“interest/ meaning of, 525 
“necessity” principle illustrated 
in, 522 

“opinion” meaning of, 525 
“opinion” nature of, 526 
origin of the rulo of, 522 
statement, admissible under, 528 
statement, nature of, 523 , 

Section 32 clause V, case-, under, 542 
circumstantial gu irantep, lllus 
trued, 531 

contemporaneousness of the state- 
ment, 541 

declirant s means of knowledge, 536 
declarant’s personal knowledge, if 
necessary, 53b 

dechnnt’s special means of know- 
ledge, 537 

declarations must be made bsforo 
the dispute, 533 

difference between, English and 
Indian law, 530 
English law on the point 530 
necessity principle, illustrated 530 
qualification of the decl iraut, 538 
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Section 32 clause V — conciiidctt 

statement may ho made of whal 
Ikind of fact*, 510 
statement, nature of, 'HI 
Section 32, clauses V & VI, difference 
between, r »31 

value of sinttmcnis under, r i50 
Section 32, clause VI, cti^es under, 
W 

principle of mitlientic ltion appli 
ed, 540 

Section 32 clause VII,_"copc of, 351 
other «, ises under , 535 
Section 32 clause VIII condition of 
admissibility tin do, 356 
egopo of, 355 

Section 33, explanation, scope of G75 
prov i so p ira (1) scope of r > >5 
proviso p mi (2) scope of 569 
proviso para (3) scope ot 
whether cor ti oiled by section 330 of 
the Cr Pro Code r »72 
Section 34 origin of tin, 57b j 

Section 35, documents admiaaiblo 
under 39b 

documents not admissible under GOO 
Section 39 hi whom such evidence 
can be gtven and how much 013 
Section 42 Origin of the rule 03 1 
Section 43, irrelevant under «oroc other 
provisions of the Act mcining 
of 039 

Section 44 ‘not competent meaning 
of 013 

Section 45 origin of the lule GGG 
Section 47 handwriting signature etc 
meaning of o89 

Section 49 explanation scope of 701 
Section 50 Proviso cope of 7(/7 
Section 53 origin of the rule in 71S 
Section 54 kxplauation 1 scopo of, 
72G 

explanation 11 «copc of 72G 
old section 722 

S etion 55 cxpl motion meaning 
of 731 

Section 56 need not be proved 
meaning 0 ‘, 743 
Section 57 Cl I ^copc af 716 
Section 57 Cl IH ‘-’tope of 747 
Section 57, Clan e V «cope of 717 
S clioa 57 Clause VI scope of 71? 
Section 57 Clause VII scope of 7J8 
Section 57 Clause VIII scope of 749 
Section 57 Clause XC scope of, 75J 
Section 57 Clause XUI scope of 733 
Section 57 whether the list given in 
»•» complete 711 

Section 58 provi o scope of 767 
Section 59 wunlm„ in tho fcirtion 7G9 


Section GO proviso! e copeof, 781 
prov i«o II scope of, 7S2 
Section 62 Exphimbon I fco/o 
of 786 , 

Explanation TI, a opc of,78G 
Section 63 Cl I ^copo of, 788 
Section 63 clause II, Scope of 78S 
Sd„ ion 63 clause III Scope of 7S8 
Section 64, origin of the rule in 793 
Section 65 clause A if includes ca e e3 
where the document is in po^rs 
sion of an j person out of the reiuJi 
oi not subj ct to the process o 
the Court b<)2 

"of anj person lfgallj hound t , 
produce it, mtamng of’ 80 j 


clause B 867 
cl uise D 811 
clause G 812 

of the rvulcnce Act and Section 
19 of the Rngi«trition Act, 799'* 
Section 68 before amendment bj J ? 
XXXf of 192G 837 
Prov iso Scope of, 812 
Section 7 8 cliuse J Scope of 871 
_i trr art 


clntsclir 871 
clause, V Scope or. on 
clause VI Scope of 872 


Section 82, origin of, 8S0 » 

Section 90, Explanation, S ope of, 90-1 
Section 91, Application of, to an oral 
statement nad«* hy a witness to i 
Police ofilcrr 920 * 

Exception I S^opo of, 920 , 

I xcfption If Scope of 921 
Explanation I Scope of 921 
1 xplmtion II Scope of 921 * 

I xpfan itiou III, Scope of, 024 j 
Section 92, Illustrations Scope of, r jiOl 
Proviso I scope of 9 r >6 . 

Proviso (2) — circumstances wherey 
prov i o, applies 968 *■ 

Prov iso n (2)— Scope of 967 
Proviso (3) -Scope of 971 
Proviso (4>— ^cope of, 976 
Provi o (3) — Scope of 98(1 ' 

Scope of the provi os of, 95G 
Section 95— application of 1U03 
Illustrative, ci«es, 1003 
Section 90 —Application of, 1011 
Similar law, 3010 

Section 97 if applicable to tho cam) ’► 
a document when whole of it dt, 
not apply cotrectI> to either, 10 
Illustrative cases 1015 x 

Section 107, origin and growth of t «. 

rule 10CG Z 

Section 111, application of the rule i 
Cu of Will, luDl 
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Section 112, origin and growth of tin 
•uie of, 1095 

Section 114, illustration (A) 1107 
illustration (B) 1112 
illustration (C) 1112 
illustration (D> 1113 
illustration {I ) 1115 
illustration <F) 1118 
, illustration (G) 1118 
illustration (H) 1121 
illustration (I) 1121 
Section 115, of the Evidence Act and 
Section 43 of the Transfer of 

Cr 1 roperty Act, difference bet 

^ ween 1186 

j ff per son” meaning of, 1170 
f requisites of 1150 

whether exhaustive of nil kinds of 
estoppels 1149 

Sections 116 and 117 whether me 
exhaustive 1201 

Section 120 Reason of the rule, 1223 
c v tion 126 k Anj time” meaning 
of 1247 

*) express consent, nature of, 1247 
j proviso (1) communications in 
furtherance of anj illegal purpose 
. if privileged, 1254 
proviso (21 scope of, 1257 
n-o apply,.to interpreters, 1258 
bection 130 unless he agreed in writing 
etc ” meaning of, 12G4 
f Section 132 para I, Scope of 129G 
para II scope of, 1297 
,i para III, scope of, 1293 „ " 

t proviso, scope of, 1208 y 
Section 144 object of, 132£^- y ' 

Section 145 objectiona/fo the rule as 
laid down in Qy^en’s Case, 1327 
i 1 tion 147 if aiKJU question etc mean 
t p mg of, loo/f 

l' r ion 148 _/!< B q remote” meaning 
J *' vv of, l^y 

Exception I, scope of, 1345 
tception II scope of, 134 ) 

'jiion 154 consideration under 
it, 1356 

!'"\otion 155, cl 1, scope of, 1359 
1 cl 3, evidence of former inconsts 
tent statement, 1362 
xplanntion, scope of, 1365 
mmso (4) scope of 1 iGo 
* 'ion 157, Fnglish law on the 
point, 13G7 

,f violates the Hoars Rule, 13G3 
, i whether the section is affected bj 
1 «« 162,1371 

j option 159 and section 1G0, difference 
between, 1383 


Section 159 — concluded 

,f an 5 writing” meaning of 1378 
“at the time of transaction , meaning 
of, 1379 

“made by himself” meaning 
of, 1378 

“writing made by any other person’ , 
meaning of 1479 

Section 165 “nsk any question ’ , 
meaning of, 1394 
construction of, 1394 
English rule on the point 1390 
proviso (1), scope of 139G 
proviso (2), scope of 139G 
Section 167, English and Indian law 
<1 if ft rantmted, 1399 
equally applicable to civil and 
criminal cises, 1400 
* if it shall appear to the Court 
etc ” meaning of, 1400 
Seditious speeches, evidence of inten- 
tion 255 

Self infliction of person if admissible 
in case of an indictment of 
crime 166 

Setting fire to buildings, evidence 

ot 2b4 

Sex disability in witness 1216 
Signature of and handwriting of 
person alleged to have signed or 
written document produced proof 
of, 823 

nature of, 825 
^_of a partnership firm 696 
^ ^writing or seal, comp imon of with 
other admitted or proved 852 
Silence e toppel by nature of 1175 
if relevant, 12G 

Special diaries of the police officer 
if cm be used to refresh 
memory, 1331 

exception burden of proof, 1057 
Spontaneous explanations as genuine 
exceptions to the Hnrsay Rule 94 
rcison for accepting such stite 
ments, 9G 

requisites for admitting C aich cvi 
dence, 96 

Statement iccompanying production 
of nrticlcs its effect, 417 
admissible for nil facts contained 
in it, ol2 

ngunst interest of maker when 
admissible 402 

pecuntarj interest, nature 

of, 50G 

agunst pecuniary interest if includes 
statement resulting to crnni 
nal prosecution and sutt for 
d images, 309 
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Stateme^Hjl-cojifi/tW 

aihnT’tSfproprietorj interest, natun 
CO o', “ 




to provo tho facts 
in the statement on 
f-ue, 539 

^iis rxceptfons to Ilear-»av Rule, 218 
*— Us legards bound nry mtun of, 519 
■£fls to q-cistenco of relationship when 
id in ily ble. 452 

yfliy vgenta principles of ndmia 
-*24 sibil&y* 293 

by persons from whom interest is 
derived, if receivable, 3 5 4 
by peraotjs who cannot bo c died ns 
* witness 401 

entirely exonerating the tinker and 
implic'uing Jus co prisoners if a 
confession, 119 

expresmyg opinion ns to public 
right or 'custom of g< ner d interest 
when admisadde 4G2 
forms of conversion docu 
merit, •ijooh or series of letter or 
pipers when evidence is to be 
given G13 

how much of a, is to be proved, G13 
in document relating to transaction 
in section 13 cl (a), when minus 
svlde 4G3 

in will or deed nature of, 510 
in a mil or deed rehting to family 
affairs, 462 

made bj agents in cases of torts 
if admission aguiisf princmd 
nature of, 301 

made b\ i„enfs in criminal 
ca«cs if admission against pnn 
cipal 305 

made by a party if admissible 290 
made by several person-, and exprrs 
Bing feelings relevant to in itter 
in question 463 

m ide bj p irtv to proceeding or his 
agent l» suitor tn representative 
mnrictrr hi party tnlei<strd hi 
subject in UN r hj pi r on from 
Mhotn mlrrcil derived if minus 
silde 29 

made by testatrix to provo the M ill 
if admissible, 170 

made bj the plaintiff if ndnus 
sihle ll»9 

mad® in course of business if in 
eludes verbal statement, 493 
made in tour i of business when ad 
mt sibl , Hi2 

midemcoiir of ordinary bu mes3 
if ndmi llde 190 

male under lontnct or duress if 
mlim ild. 2 ' 


Statem°nt— concluded 

made under special circumstr 
undo while pointing out i 
of the crime, effect of, 41) 
meaning of, 015 
ot per&ons who c'tnnot bo 
witnesses, 401 
of sundry fact 1 ? ngun*^ 
nature of, 510 
of relevant fact by perso 
d«a<l or cannot be foun 
r levant, when, 101 
jio*./ hlcm vntam, if Hntru 
Mi 

preceding finding upon 
inquiry its effect 117 
proved relevant unde- sect 
33, what m itters may b 
in its connection, 1374 
relating to cause of de4 
udtm-.sihle, 1G2 
whether verbal or written 
of relev nit f lets, 471 
when it must he against in* 
which affects the conduc 
missihe, 135 

State of body of the motber 
sihle in question of mate^ 
or bodily feeling how pr. 
State of mind proved b' thrl 
il evidenti il t lets, -31 
the importance in civil 
nal cise* 232 j 

Sate of things under w , 

hnppcned if evidence ig 
Statutes, Introspective oper it 
lnterpieiation of, o 
Stay ot suits under s 40 023 
Stolen projTStty r ‘* ce,vine 

knowh dgc^^uO y 

Subsequent conduct 

existence as evidence • ^ 
Sudden change in the cirhQIJh 
the accused ifrchvuiP" 
flight— explanation 139 
Suits for d images ficts 
enable Court to determi 
is relevant 174 
to set aside an exparte tie. 
to set aside judgment ot] 
frtud etc 051 
Survey maps, if evidence GO. 
Survival of the alleged dif 
admissible, 1G6 
Technical expre sion eviden 
Telegrams as evidence, 922 
‘"■“tune of reci ij»v and 
c\ idcnce, 277 
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